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THE HINDU DISPOSITION OF PROPERTY ACT (XV OP 1916). 


Year, i 

No. 

Short title. 

^ Amendment. 

1 

1946 

XV 

The Hindu Disposition of Property Aet, 1916. 

XXI of 1929* 


[28#fe September, 1916. 

An Act to remove certain existmg disabilities in respect of the power of disposi- 
tion of property by Hindus for the benefit of persons not in existence at 
the date of such disposition. 

Whereas it is expedient to remove certain existmg disabilities in respect 
of the power of disposition of property by Hindus for the benefit of persons 
not in existence at the date of such disposition: it is hereby enacted as 
follows : — 


Short title and extent. 


1. (1) This Act may be called The Hindu 
Disposition op Peopbrtt Act, 1916. 

(2) It extends, in the first instance, to the whole of British India, except 
the Province of Madras: Provided that the ^[Provincial Government] may, by 
notification in the Official Gazette, extend this Act to the province of Madias. 
2. Subject to the limitations and provisions specified in this Act, no dis- 
position of property by a Hindu, whether by transfer 
inter vivos or by wiU, shall be invalid by reason only 
that any person for whose benefit it may have been 
made was not m existence at the date of such disposi- 
tion. 


Dispositions for the bene 
fit of persons not in exis 
fence . 


limitations and condi- 3. The limitations and provisions referred to in 
tions. section 2 shall be the following, namely:— 

(a) in r^pect of dispositions by transfer inter vivos, those contained in 
’‘[Chapter II] of the Transfer of Property Act, 1882, and 

(b) in respect of dispositions by will, those contained in ^[sections 113, 
114, 115 and 116 of the Indian Succession Act, 1925] . 

4. Failure of prior disposition [Repealed by the Transfer of Property 
(Amendment) Supplementary Act (XXI of 1929), 12.] 
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5. Where the ^[Provincial Government] is of opinion that the Khoja 
eonminnity in -^[the Province] or any part thereof 
desire that the provisions of this Act should be 
0 e oja commumy. extended to such community, ^[it] may, by notifica- 
tion in the Official Gazette, declare that the provisions of this Act, with the sub- 
stitution of the vrord ^‘Khojas’’ or ^‘Khoja’’, as the case may be, for the word 
‘•Hindus’’ or “Hindu” wherever those words occur, shall apply to that com- 
munity in such area as may be specified in the notification, and this Act shall 
thereupon have effect accordingly. 


THE HINDU GAINS OF LEARNING ACT (XXX OF 1930). 

[25th July, 1930. 


An Act to remove doubt as to the rights of a member of a Hindu undivided 
family in property acquired by him by means of his learning. 
Whereas it is expedient to remove doubt, and to provide an uniform rule, 
as to the rights of a member of a Hindu undivided family in property acquired 
by hiTn by means of his learning ; It is hereby enacted as follows : — 


Short title and extent- 


1. (1) This Act may be called The Hindu 

Gains of Learning Act, 1930. 


(2) It extends to the whole of British India. 


. . 2. In this Act, unless there is anything repug- 

® nant in the subject or context, — 

(а) “acquirer” means a member of a Hindu undivided family, who 
acquires gains of learning; 

(б) “gains of learning” means all acquisitions of property made sub- 
stantially by means oFlearning whether such acquisitions be made before or 
after the commencement of this Act and whether such acquisitions be the 
ordinary or the extraordinary result of such learning; and 

(c) “learning” means education, whether elementary, technical, scientific, 
special or general, and training of every kind which is usually intended to 
enable a person to pursue any trade, industry, profession or avoca- 
tion in life. 


Gains of learniag not to 3. Notwithstanding any custom, rule or inter- 

be held not to be separate pretation of the Hindu Law, no gains of learning 
propOTty of merely exclusive and se^parate 

or er in r . property of the acquirer merely by reason of — 

(а) his learning having been, in whole or in part, imparted to him by apy 
member, living or deceased, of his family, or with the aid of the joint funds of 
his f amfiy, or with the aid of the funds of any member thereof ; or 

(б) hmself or his family having, while he was acquiring his learning, 
been maintained or supported, wholly or in part, by the joint funds of his 
family, or by the funds of any member thereof. 

Savings deemed in any way to 

affect — 

(а) the terms or incidents of any transfer of property made or effected 
before the commencement of this Act, 

(б) the validity, invalidity, effect or consequences of anything already 
suffered or done before the commencement of this Act, 

(c) any right or liability created under a partition, or an agreement for 
a partition, of joint family property made before the commencement of this 
Act, or 

LTJG, BEI*. 2 Su-bstituted for tbe words ^‘British India 

1 Substituted for tbe words “Governor- by ibid. 

Ottuna m Oonwsa’ by A.O., 1937. » Substituted for the word ‘1»» by flMd. 
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id) remedy or proceeding in respect of such right or liability: or to 
render mvalid or in any way affect anything done before the commencement 
of this Act m any proceeding pending in a Court at such commencement; and 
any such remedy and any such proceeding as is herein referred to may be 
enforced, instituted or continued, as the case may be, as if this Act had not been 

p3;SS6Cl « 


THE HINDU INHERITANCE (REMOVAL OP DISABILITIES) ACT 

(XII OP 1928). ^ 

[^Oth September, 1928. 

Ayi Act to ctmeud the Sindu Lo/u} relotiTig to exclusioTt fvom iTiheTito/fice of 
certain classes of heirs, and to remove certain doubts* 

Whereas it is expedient to amend the Hindu Law relating to exclusion 
from inJieritanee of certain classes of heirs, and to remove certain doubts; It is 
hereby enacted as follows : — 


Siiort title, extent and 
application. 


1. (1) This Act may be called The Hindu 

Inheritance (RsiMoyAL of Disabidities) Act, 
1928. 


(2) It extends to the whole of British India, including British Baluchis- 
tan and Sonthal Parganas. 

(3) It shall not apply to any person governed by the Dayabhaga School 
of Hindu law. 


Persons not to be oxclud- 
ed from inheritance or 
rights In joint family pro- 
perty 


Notwithstanding any rule of Hindu Law or custom to the contrary, no 
person governed by the Hindu Law, other than a per- 
son who is and has been from birth a lunatic or idiot, 
shall be excluded from inheritance or from any right 
or share in joint family property by reason only of 
any disease, deformity, or physical or mental defect. 

3. Nothing contained in this Act shall affect any right which has accrued 
or any liability which has been incurred before the 
‘ ^ P • commencement thereof, or shall be deemed to confer 

upon any person any right in respect of any religious ofiSce or service or of the 
management of any religious or charitable trust which he would not have had if 
this Act had not been passed. 


THE HINDU LAW OP INHERITANCE (AMENDMENT) ACT 

(II OF 1929) 

[215# February, 1929. 

An Act to alter the order in which certain heirs of a Hindu male dying mtestate 
are entitled to succeed to his estate. 

Whereas it is expedient to alter the order in which certain heirs of a 
Hindu male dying intestate are entitled to succeed to his estate; It is hereby 
enacted as follows: — 


PEEA3S£BLiB. — MALE DYING INTES- 
TATE — Meaning of. — The words “ Hindu 
male dying intestate’^, in tbe preamble of 
tbe Act, simply mean the Hindu male who 
has died or may die hereafter and they can- 
not be construed as meauing only a Hindu 
male who will hereafter die intestate as ex- 
cluding one who has already died. 16 P, 215 
z=:18 PatX.T. 8=1937 P. 117 (F.B.), 
The Act affects all Hindus governed by the 
Hitakshara. Hence in tkt absence of an 


inteipretation clause the Courts should inter- 
pret the terms of the enactment in the sense 
in which they are used in the Mitakshara law. 
69 I.A. 145=1943 P.O. 10= (1943) 1 M.LJ. 
180 (P.C.). This Act is no guide to tJie 
interpretation of tbe rules of the old law of 
Inheritance. 1942 JsT.L.J. 65=1942 Nag. 57 
=I.L.R. (1942) ISTag. 629. The Hindu Law 
of Inheritance Amendment Act only applies 
to the separate property of a Hindu male 
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Short title, exteait and 1. (1) This Act may be called The Hindu Law 

applieatioa. OP INHERITANCE (AMENDMENT) ACT, 1929. 


who dies intestate. Where the estate in dis- 
pute is the stridhanam property of a Hindu 
widow, the property can only he regarded as 
belonging to her in her own right and hence 
the Act does not apply; succession to such 
property is governed by the ordinary rule of 
Hindu lalw. 59 L.W. 134=(1946) 1 M.L. 
J . 196 . The Act applies not only to per- 
sons who were already heirs under the Mitak- 
shara law but also to the persons specided so 
as to constitute them heirs even in those pro- 
vinces where -^ey were not heirs according 
to the prevailing view of the law of the 
Mitakshara. 69 I.A. 145=1942 P. 
0. 10=(1943) 1 M.L.J. 180 (P. 

C.). The Act does not apply to tho Bom- 
bay Province, and the order of succession in 
Bombay giving the sister a place after the 
father’s mother and before the father’s father 
is not affected or altlered by the Act. Under 
the Bombay school a full sister is a prefe- 
rential heir to a half-sister. 45 Bom. Hr. B. 
434=1943 Bom. 213. 

Sec . 1 : AcfP, rp Retrospective — Scope and 
Eppect. — The provisions of Act II of 1929 
regulate succession to the estate of a Hindu 
male, governed by the law of the Mitakshara, 
who had died before the Act came into force 
but whose estate had vested in a female hol- 
der who was alive on 21st Eebruary, 1929', 
which is the date of the enforcement of the 
Act. 39 P.L.R. 448=1937 Lah. 196 (2). 
See also I.L.R. (1937) Mad. 948=46 L. 
W, 37=1937 Mad. 699t=(1937) 2 M.Ii.J. 
209 (P.B.); 18 Pat.L.T. 8=16 Pat- 215= 

1937 Pat. 117 (P.B.); 1937 O.W.H. 672 
=1937 Oudh 402. The Act merely alters the 
order of succession but does not alter the 
date on which the succession opens out. It 
is clear the question about the order of suc- 
cession is material only when the succession 
opens out, and so if that event occurs after 
the Act has come into force, the order given 
in the Act should apply. 172 I.C, 858= 

1938 Hag. 97. Where the last male owner 

dies before the passing of the Act leaving 
a female heir who is *alive after that Act 
came into force, the succession to the last 
male owner is governed by the 
provisions of this Act. 1943 0. 

W.N. 140=1943 Oudh 316. Succession to 
the estate of a Hindu who leaves a widow 
surviving him is governed by the state of 
things which exists, not at his death, but at 
the death of his widow. In other words, for 
the purposes of succession a Hmdu is deem- 
ed to have died not on the date on which he 
actually died, but on the date of the death 
of his widow. Where a Hindu dies intestate 
before the passing of the Act but his widow 
who takes the estate dies after the coming 
into force of the Act, the Act .wiU govern 
the succession to that estate. To apply the 
Act when the widow dies the Act is in 
no sense to make the Act retrospective. 40 


Bom.Lf.R. 120=1939 Bom. 50. Stri- 
dhan of maiden dying after 1929 
— Succession — ^Preferential right among 
heirs of father — ^Determination — ^Refer- 
ence to Act is permissible. I.D.R. (1939) 
Bom. 228=41 Bom.L.R. 287=1939 Bom. 
194. The object of the Hindu Law of In- 
heritance (Amendment) Act is to allow a 
new class of persons succeed by inherit- 
ance” and the Act applies to all cases where 
succession opens after its coming into force. 
Where a Hindu owner dies before the coming 
into force of the Act and is succeeded by his 
grandmother who dies after the Act comes 
into force, the sister is entitled to succeed 
to his estate under the Act as succession 
opens when the grandmother dies, and not 
when the last male owner dies. 161 I.C. 
353=1936 A.L. J. 64=1936 A. 154. If suc- 
cession opens out after the coining into force 
of Act II of 1929, a sister can take advant- 
age of the provisions of the Act even though 
the last male owner had died previously. A 
sister can, therefore, after llie Act has come 
into force, maintain a suit for a declaration 
that an agreement entered into between the 
widows and the reversioners on the last male 
owner’s death is not binding on her, even 
though the agreement was etxecuted before 


XUO X. 


I 


me ACT} came into lorce, 

A.L.J. 659=1936 A. 507 (P.B.). The 
Hindu Law of Inheritance (Amendment) Act 
applies even to cases where the last male 
Hindu owner had died prior to the coming 
into force of that Act, and after the passing 
of that Act, the sister has a reversionary 
right to his estate. Where, therefore, the 
last male owner died before the Act came 
into force and he was succeeded by his mother 
who remained in possession of the property 
till after the Act came into force and then 
executed a deed of gift in favour of her 
daughter, the deed of gift being by one 
limited owner in favour of another who is 
the next reversinary heir would have the 
effect of acceleration of the interest in her 
favour. 1937 O. 204=12 Luck. 324=1936 
O.W.H. 712. Act II of 1929 is not re- 
trospective and a sistsr is not an heir where 
the Hindu male through whom she claims 
died before the passing of the Act. 1933 L. 
777 (1)=34 P.L.R. 964=146 1,0. 511 (1). 
See also 153 I.C. 545=1935 A. 203: 57 M. 
718=66 M.L.J. 70=1943 M. 138. 
Act II of 1929 applies to lie case 
of a person who dies before it came into 
force, if Ms widow, who inherits Ms estate, is 
alive at the time of its enforcement. (1932 L. 
361 and 1934 P. 324, Poll.). 17 L. 356= 


* „ to cases in 
le law of Mitak- 


1936 L. 124. Act does ap 
wMeh a male governed by th^ 
shara has died before the date on wMch the 
Act came into force leaving a widow who 
was alive on such date. (1936 L. 124, PolLl 
183 T.C. 480 (1)=1986 L, 139. See ato 
3937 L, 196 (2) Where a widoir is in po<i«ai(- 
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(2) It extends to the whole of British India, including British Balu- 
chistan and the Sonthal Parganas, hut it applies only to persons who, but for 
the passing of this Act, would have been subject to the law of MitaMiara in 
respect of the provisions herein enacted, and it applies to such persons in res- 
pect only of the porperty of males not held in coparcenery and not disposed of 
by will. 

2. A son’s daughter, daughter’s daughter, sister, and sister’s son shall, in 
^ ^ ^ . j, the order so specified, be entitled to rank in the order 

eer^^’^lieirs. of succession next after a father’s father and before 

a father’s brother: 


sion of her husband estate as ^ a limited 
owner, the question whether certaiii persons 
are heirs under Act H of 1929 depends on 
the date of Hie death of the widow and not 
on the date of the death of the last male- 
holder. In such eases the question is not 
whether Act II of 1929 is retrospective. 150 
I.C. 1039=15 P.L.T. 707=1934 P. 324. 
But 5^^ M.L.J. 70. On the 

language of the Act e-s it stands, no question 
of its retrospective operation arises. The 
mere fact that the change of law introduced 
by the Act affects also estates of persons 
who have died intestate before the Act does 
not, by itself, make the Act retrospective in 
its operation. The critical date being the 
date when the succession opens, the Act 
would be retrospective only if it was applied 
to cases where the succession opened before 
the Act. That the Act may in certain cases 
apply to the estates of persons who died 
before passing of the Act cannot pre- 
judicially affect any rights which the rever- 
sioner possesses only in a representative capa- 
city. It cannot therefore be said that the 
Act is retrospective. 16 P. 215=1937 P. 
117 (P.B.). The effect of the Act is 
simply to substitute a revised list of rever- 
sionary heirs to a Hindu male with certain 
additions and alterations in place of the list 
which was in force under the law as it stood 
before the Act. The Act, however, makes no 
reference to the date of death of the Hindu 
male and there is no reason why the opera- 
tion of the Act should depend upon that 
date . The only date which is material is the 
date when the succession opens or when the 
question of succession to the estate arises. If 
such a question arose before the Act came 
into force, the succession would be govearned 
by the Bjndu Law as it stood then; but if 
the question were to arise after the Act, the 
Act would apply. The only criterion to be" 
applied in determining whether^ the Act is 
applicable to a particular case is to enquire 
when the succession opened and whether the 
conditions laid down in the Act for its ap- 
plication have been fulfilled. The question of 
the applicability of the Act will arise cidy 
when the succession opens and not before it. 
16 P. 215=18 Pat.L.T. 8=1937 P. 117 
(P.B.) . The Act was designed not only to 
give a sister a higher position in the order 
of succession ihan she previously held in pro- 
vinces where she was already an heir but also 
to constitute her an heir even in provinces 
CS,C,M:.— 35« 


where she was not previously an heir accord- 
ing to the prevailing view of Hindu Law. 
10 O.W.N. 424=1933 O. 231; 168 I.O. 733 
=1937 Oudh 402=1937 O.W.N. 672. See 
also 57 B. 377=35 Bom.L.B. 397=1933 B. 
272; 146 I.O. 511 (1)=1533 L. 777 (1). Bight 
to challenge alienation by widow already bar- 
red by time — ^Persons becoming reversioners 
by reason of this Act— Eight of suit. See 19 
Pat.L.T. 145=1938 P. 510. 

Sea.. 1 (2): “Propeettt not bisposed of 
BY wiLL'^ — MEA.NINQ OF. — The words ‘‘not 
disposed of by wilP' which occur at the end 
of the sub-sec. (2) of S. 1 of the Act cover 
also property that cannot be disposed of by 
win. 16 P. 215=18 Pat.L.T. 8=1937 P. 
117 (P.B.). The tern ‘ Hindu ^ should be 
interpreted as inclndiog Jains more particu- 
larly in view of the wording in S. 1 (2) of 
the Act. 1938 NT.L.J. 168=1938 Nag. 298. 
The Act applies not only to persons who were 
heirs under some sub-schools of the Mitak- 
shara but also to son^s daughter, daughter's 
daughter, sister and sister’s son in all the 
provinces governed by tie Mitakshara and 
makes them heirs in tiose provinces. 15 
Luck. 229=1940 Oudh 138 (P.B.). The 
Act applies to Hindus including Jains, and 
to all persons governed by the Mtakshara 
law including ^ose governed by the Mitak- 
shara law as modified by the Mayukha. 
Among Jains from Gujarat who have migrat- 
ed and settled in the Belgaum District, the 
sister’s son is entitled to succeed to a deceas- 
ed male^ in preference to* »1a father ’s sister . 
The position of the father’s sister as a pre- 
ferential heir as a gotraja sapinda is not 
saved by S. 3 (a) of the Act, I.L.E. (1941) 
Bom. 250=43 Bom.L.B. 114=1941 Bom. 
233. 

Seo. 2.— The Act is very limited in its 
scope, and regulates succession only to the 
separate property of a Hindu male dying in 
intestacy, ft does not purport to alter the 
law in respect of the property of a female. 
But where a husband succeeds to his wife’s 
stridhana property, and dies, it descends ia 
the same way as if it had belonged to the 
husband himself; and to ascertain as to who 
the heirs of the husband are, the Court must 
refer to the law governing succession to the 
property of the husband in force at the time 
when succession opens out. If at such time 
Act II of 1929 has come into force, it is that 
Act which governs succession and the property 
cannot be deemed to be property of a femalCji 
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Provided that a sister’s son shall not include a son adopted after the 
sister’s death. 

Savings. 3. Nothing in this Act shall — 

(a) affect any special family or local custom having the force of law, or 

(h) vest in a son’s daughter, daughter’s daughter or sister an estate 
larger than, or different in kind from, that possessed by a female in property 
inherited by her from a male according to the school of Mitakshara law by 
which the male was governed, or 

(c) enable more than one person to succeed by inheritance to the estate 
of a deceased Hindu male which by a customary or other rule of succession 
descends to a single heir. 

THE HINDU MARRIED WOMEN^S RIGHT TO SEPARATE RESIDENCE 
AND MAINTENANCE ACT (XIX OP 1946). 

[4:th May, 1946. 

An Act to give Hindu married women a right to separate residence and 
maintenance under certain circumstances. 

Whekeas it is expedient to provide for the right to separate residence and 
maintenance under certain circumstances in the case of Hindu married women; 
It i s hereby enacted as follows: — 

1937 Lah. 196. B gifted certain property position wMeh. the sister holds in the Bomhay 
inherited from her son to her daughter’s son. Presidency. Eeld, that the sister was the 
In April, 1925, the reversioners obtained a preferential heir to the brother’s widow. 35 
decree to the effect that the gift ^d not Bom.L.E. 397c=1933 B. S72=57 B. 377. 
affect the reversioner’s rights. The donee Siscpbe — ^Regkht to succeed to mother’s 
preferred an appeal and during its pendency estate. — ^A sister is an heir and is entitled to 
Act 11 of 1929 came into force. The donor succeed to the estate inherited by mother, 
being alive, held, that the suit should be dis- as such, after her death. 1934 A. 469. 
missed because under the new Act the donee ‘‘Sister’s son” — ^Meaning oe^Ie inglud^ 
was entitled to succeed B in preference to the es son of half-sister. — The term “sister” 
plaintiff. Semble: Had B died before -^e in S. 2 includes a half-sister, a sister 

Act came into force the position would have by the same father even though the mother 
beem. different. 13 L. 178=138 I.C. 291= is different; but cannot be extended beyond 
19S2 L. 361. that to include one who has not the same 

Sister and Half-Sister. — ^Although the father. By parity of reasoning the term 
term sister in S. 2 includes a half-sister, -^e ^'sister’s son” includes a half-sister’s son. 
full-sister and the half-sister will not take Accordingly a half-sister’s son is entitled 
together. The latter wiU take the inheri- under the Act to preference as heir over the 
tance only when there is no full sister to father’s uncle’s son and on his death his 
^imit. 69 I. A. 145=1943 P.0, 10= (1943) mother is entitled to succeed him under the 
1 M.L.J. 180 (P.C.). See also 1938 Nag* ordinary law. 67 I. A. 145=1943 P.C. 10= 
134 (P,B.). The word “sister” in S. 2, (3943) 1 M.L.J. 180 (P.C.). 

includes a half-sister by the same father. Seo. 3 (a ). — ^A custom in its legal sense 
1943 P.C. 184= (1943) 2 M. L. J. 459 is some establishe?d practice at variance with 
(P.C.). See also 1938 Mad. 364; the general law. The practice by which sis- 
1947 Mad, 555. The Act must be ters were excluded from inheritance in Oudh 
construed strictly but it must be con- is merely in accordance with Hindu Law as 
strued in accordance with Hindu concep- interpreted there and hence it is not a special 
t^ons; the word “sister” in S. 2 includes custom within the meaning of S. 3 (a) of 
also a half-sister by the same father. I.L.B. Act II of 1929 so as to exclude sisters from 
(1943) Mad. 235=56 L. W. 12= inheritance after the passing of the Act. 10 
1943 Mad. 139=(1943) 1 M.L.J. 1 (P. O.W.N. 424=1933 O. 231. Whether or not 

B.); 1933 A.L.J. 680=1933 All. 491; 1935 the custom referred to in S. 3 (a) must be 
Oudh 332; 1940 Pat. 310 are not good law), one in derogation of the law of the school 
The word ‘sister’ in S. 2 of the Act includes governing the parties, it is clear that judi- 
half -sister. Consequently the son of the cial decisions based either on inf erences drawn 
half-blood and the son of the fuU-blood both from the texts or on the principle of stare 
fall withm the class referred to as ‘sister’s decisis cannot constitute a custom within the 
son’ in the Act- It does not, however, follow meaning of the Act. I.L.B. (1941) Bom. 
that in contest between the son of a sister 25(>=:43 Bom.L.B. 114=1941 Bom. 233, 
of the full-blood and the son of a sister of The position of the father’s sister as a pre- 
the half-blood the two would be deemed ferential heir as a gotraja sapinda is not 
equal. 172 I.C. 858=1938 Nag. The saved by S. 3 (a) of the Act. I.L.B. (1941) 
object of the Act was to legalise the position Bom, 250=43 Bom.L.B. 114=1941 Bom. 
of certain heart inchtd^ the sister and it 233. 

•jm not intended to ehaasge for the worse the 
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The Hindu Widows’ Re-marriage Act (XV of 1856 ). 


Short title and extent. 


1. (1) This Act may be called The Hindu 
Married Women’s Right to Separate Residence 

. and Maintenance Act, 1946, 

(Z) It applies to the whole of British India. 

2 . Notwithstanding any custom or law to the 
Giounds for cllaimin^ contrary a Hindu married woman shall be entitled to 

sepaprate residence and separate residence and maintenance from her husband 
maintenance.^ on one or more of the following grounds, namely, — 

( 1 ) if he is snifering from any loathsome disease not contracted from 

Her; 

'( 2 ) if he is guilty of snch cruelty towards her as renders it unsafe or 
undesirable for her to live with him; 

(3) if he is guilty of desertion, that is to say, of abandoning her without 
her consent or against her wish ; 

(4) if he marries again; 

(5) if he ceases to be a Hindu by conversion to another religion: 

( 6 ) if he keeps a concubine in the house or habitually resides with a 
concubine ; 

(7) for any other justifiable cause: 

Provided that a Hindu married woman shall not be entitled to separate 
residence and maintenance from her husband if she is unchaste or ceases to be 
a Hindu by change to another religion or fails without sufficient cause to com- 
ply with a decree of a comnetent Coiirt for the restitution of conjugal rights. 
3. When allowing a claim for separate residence and maintenance under 
. , - . ^ section 2 , the Court shall determine the amount to 

Amount of maintenance. husband to the wife tberefor, and in so 

doine shall have regard to tbe social standing of the parties and tbe extent of 
the husband’s means. 


THE HINDU WIDOWS’ EE-MARRIAGE ACT (XV OP 1856). 

Short title given, Act XIV of 1897. 

Declared in force — 

Throughout British India, except as regards the Scheduled Districts Act, XV of 1874, 

S. 3 ; 

In the Sonthal Parganas, Reg. HI of 1872, S. 3, as amended by Reg. TIT of 1899, S. 3 ; 
In the Angul District, Reg, III of 1913, S. 3. 


CONTENTS. 


Sections. 

PrEAMBIiE. 

1. Marriage of Hindu widows legalised. 

2. Eights of widow in deceased husband’s 
property to cease on her re-marriage. 

3. Guardianship of children of defceased 
husband on the re-marriage of his widow. 

4. Nothing in this Act to render any 
childless widoV capable of inheriting. 

5. Saying of righfs of widow marrying, 
except as provided in sections 2 to 4. 


Sfctions. 

6 Ceremonies constituting valid marri- 
age to have same effect on widow’s marri- 
age. 

7. Consent to re-marriage of minor 
widow 

Punishment for abetting marriage 
made coufrary to this section. 

Effect of such marriage. 

Proviso . 

Consent to re-marriage of major widow. 


[2m July, 1856. 

'At} Act to remove all legdl obstacles to the mariaqe of Hindu ^Mo'WS. 
Whereas it is known that, by the law as administered in the Civil Courts 
p , , established in the territories in the possession and 

* under the Government of the East India Company, 

Hindu widcfws with certain exceptions are held to be. by reason of their having 
been once married, incapable of contracting a second valid marriage, and the 

, LEG. EEE. marriage Act 1866”. See The Indian fShort 

1 Short tide: ^^The Hindu Widows’ Re- Titles Act (XIV, of 1897). 
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offspring of sucii widows by any second marriage are held to be illegitimate and 
incapable of inheriting property; and 

^ Whereas many Hindus believe that this imputed legal incapacity, although 
it is in accordance with established custom, is not in accordance with a true 
interpretation of the precepts of their religion, and desire that the civil law ad- 
ministered by the Courts of Justice shall no longer prevent those Hindus who 
may be so minded from adopting a different custom, in accordance with the 
dictates of their own conscience; and 

Whereas it is just to relieve all such Hindus from this legal incapacity of 
which they complain, and the removal of all legal obstacles to the marriage of 
Hindu widows will tend to the promotion of good morals and to the public 
welfare; It is enacted as follows: — 


1. No marriage contracted between Hindus shall be invalid, and the issue 


Marriage of 
■widows legalised. 


of no such marriage shall be illegitimate, by reason of 
Hindu woman having been previously married or betro- 
thed to another person who was dead at the time of 


such marriage, any custom and any interpretation of Hindu law to the contrary 
notwithstanding . 


2. All rights and interests which any widow may have in her deceased 
husband’s property by way of maintenance, or by in- 
Ri^ts of wido-w in de- lieritance to her husband or to his lineal successors, or 
t^eLse 0 ? h^r rtmaSag^ by virtue of any will or testamentary disposition 

conferring upon her, without express permission to 
re-marry, only a limited interest in such property, with no power of alienating 


Sec. 1: Scope and Appljcation- or Act. 
— ^Act is not retrospective. 28 Bom.L.E. 
431=94 I.O. 704=1926 B. 381. All eases 
of re-marriaee of Hindu -widows are govern- 
ed by Act XY of 1856. Customs can only 
take effect witbin the four waBs of that Act. 
12 I.O. 623. But see also 65 I.C. 117=24 
O.C. 297. The Act applies to all Hindu 
widows irrespective of caste regulations con- 
cerning re-marriage. 17 I C. 133=8 17. L. 
E. 128. The Act was intended to render 
re-marriage valid and to secure the legiti- 
macy of children. It conferred a benefit on 
those who could not re-marry, but at the 
same time imposed a restriction on them. It 
was not intended to deprive those who 
already possessed the right to re-marry, of 
whatever rights they enjoyed in their deceas- 
ed husband properties. 1932 A.Ii.J. 941 
=1932 A. 617 (F.B.). Hei-ther the conver- 
sion of a widow into Mahomedanism nor her 
marriage with a Mahomedan husband after con 
version could divest her of her interest in her 
deceased Hindu husband estate. 35 A. 
466=20 I.C. 335=11 A.L.J. 678. But 
see also B. 417=37 Bom.L.E. 150=1935 
B. 298, 


Custom. — A ct does not apply where by cus- 
tom, a widow is permitted to re-marry and 
does not forfeit the property inherited by 
her from her former husband. 65 I.O. 117= 
24 O.C. 297. See also 55 A. 24= 
^31=1932 A. L. J. 941= 
1932 A. 617; 19 0. 289; 11 A 

II A.L.J, 683: 12 I.C. 
L.J, 196; 122 I.O. 512, But see e^o 3 


Luck. 610; 1929 M. 765=57 M.L.J. 253. 
Act does not override the customs prevailing 
in Punjab as regards non-forfeiture of widow ^s 
rights over her deceased husband ^s property 
by virtue of S. 7 of Act lY of 1872 (Pun- 
jab Laws Act, 1924), S. 17. 

Object of the Act.— It is not the object of 
the Act to deprive a Hindu -widow upon her 
re-marriage of any right or interest which 
she had at the time of her re-marriage. 4 
Pat.L.T. 650=1924 P. 233. 

Eight of Inheritance.-— When after the 
re-marriage of a widow her son dies and the 
question is of her right of succeeding to him, 
the Act must be held not to affect her rights. 
4 Pat.L.T. 650=1924 P. 233. A Hindu 
widow can inherit from her son by a former 
marriage, though she had re-married at the 
date of her son^s death. 26 O.W.H. 925= 
1922 C. 140 (11 W.E. 82, Eef.; 29 B. 91, 
Eef.). A re-married BUndu widow succeeds 
to the property of her son by her first hus- 
band, whether or not the Act applies. 70 I. 
C. 479 =79 I.C. 1048=1922 O. 140=:26 O.W. 
H. 925=39 C.L.J. 88 (11 W.E. 82, Foil.). 

Sec. 2; Bight of Widow re-makrthtg 
ACCORDING TO CASTE OtfSTOM — FORFEtTUEB — 
CoNi^iCT OP Btjlings. — S. 2 applies not only 
to widows who could not re-marry before the 
passing of the Act but also to those who were 
not so precluded from re-marrying either by 
law or custom. In either case, the widow 
forfeits -the estate inherited by her from her 
former husband. 50 0. '727=27 C.W.IV. 669 
=1924 C. 98. But see also 4 Pat.L.T.* 650. 
S. 2 does not apply to iih© cas© 
of those widows who are enticed under 
the custom of their caste to re-marry 
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the same, shall upon her re-marriage cease and determine as if she had then 
died ; and the next heirs of her deceased husband, or other persons entitled to 
the property on her death, shall thereupon succeed to Ihe same. 


and are not bound to take advantage of the 
provisions of tbe Act. Accordingly there is 
no forfeiture of the Hindu mdow^s estate on 
re-marriage under the Act inj such a case, nor 
can such forfeiture ensue as a matter of 
equity as it is against natural justice . The 
proof of mere custom of re-marriage would 
not be sufficient to involve forfeiture under 
the Hindu Law and it would be necessary 
for the nartv claiming that the estate has 
been forfeited on account of re-marriage to 
prove that there is a custom of such forfei- 
ture in such a contingency. 55 A. 24 
=140 r.C. 631=1932 A.L.J. 941= 
1932 A. 617 (FB.). But 154 

I.C. 875=1935 P. 58. A Hindu 
widow of the Jat community, among 
whom the custom of re-marriage has existed 
even before 1856, does not forfeit her rights 
in her husband’s estate on her re-marriage by 
virtue of S 2 of the Act. ^9 A. 203=100 
I.O. 734=1927 A. 523. S. 2 of the Act 
applies also to Hindu castes in which widow 
re-marriage is permissible and a custom per- 
mitting fte retention, by the re-marrying 
widow, of her estate in her first husband’s 
■property after re-marriage cannot be pleaded 
in the face of the express statutory forfei- 
ture of such estate enacted by the section. 
1929 M. 765=57 M.L. J. 253. See aUo 122 
T 0. 512. S. 2 of the Hindu Widows’ Re- 
marriage Act must necessarily apply where 
the validity of a Hindu widow’s re-marriage 
arises from the statutory provisions of the 
Act and is not independent of it, and the 
widow on re-marriage would forfeit her hus- 
band’s estate. Whether forfeiture should 
apply as a matter of course or should de- 
pend upon proof of a special custom en- 
tailing forfeiture on re-marriage depends 
upon the further question whether the re- 
marriage has been contracted under the Act 
or under custom independent of the Act. 
Where a person claims the estate on the 
ground that the widow had forfeited the 
estate by her re-marriage, before he can be 
called upon to establish a custom entailing 
forfeiture of the estate on re-marriage, it has 
to be found that the widow validly contracted 
a second marriage under a custom indepen- 
dent of the Act. Such a custom should be 
ancient and must be in existence before the 
passing of the Act of 1856. 1937 A.L.J, 

255=1937 A. 343. A Hindu widow, when 
she re-marries loses the estate which she had 
inherited from her deceased Hindu husband, 
even though, in the particular sect to which 
she belongs, the re-marriage of a widow is 
permitted. 154 I.C. 875=1935 P. 58, If 
a Hindu widow is allowed to re-marry by 
the custom of her caste, there is no need for 
recourse to the Act for the validity of her 
marriage and there is, therefore, no forfei- 
ture, under that Act, of her right to main- 
tenance. (31 A. 161 , Foil.); 52 A- 


705=125 I.C. 468=1930 A. 593. A 
Hindu widow’s right to retain pro- 
perty inherited from the husband 
censes on her re-marriage, and the rever- 
sioners have a right to immediate possession 
of tbe properties on her re-marriage. 15 I. 
C. 602=12 M L.T. 158; 29 I.C. 612=11 
H L.R 86. Apart from the Act, under the 
Hindu Law, a ■widow’s right to succession is 
ba«!ed on the ground that she is half of the 
hodv of her deceased husband and that she 
is capable of conferring spiritual be- 
nefits on him . When she re-marries 
she ceases to he half of the body of her late 
husband or to be able to confer spiritual 
benefits on him and she becomes the wife and 
half of the body of her new husband. 3 
P L T. 551 ril A. 330; 31 A. 161: 32 A. 
489. Hiss.: 1 M. 226; 41 M. 1078; 21 C.W. 
H. 996: 22 C. 589; 14 C.W.H. 346; 8 C. 
L J. 542, Eel.) An outcaste Hindu widow 
does not cease to be a Hindu and if she re- 
marries, the ppvisions of the Act would 
apply. An alienation by her of her first 
husband’s property after her re-marriage 
would he invalid . 54 I.C. 820. A Hindu widow 
loses all her rights in the property of her first 
husband even if she is converted and married 
to a person of another religion. 41 M. 
1078=35 M.L.J 317=48 T.O. 50 rF.B.) 
roverruHiig 44 I.C. 299i=7 L.W. 411=1918 
M W K. 274). See aUo 35 A. 466=20 I. 
C 335=11 A.Ii.J. 678. Even a Hindu 
widow who becomes a Mahomedan and re- 
marries, loses her right to her husband’s 
p-opertv. 3 P L.T. 551. The expression 
^^any widow” in S. 2 includes all widows 
who being Hindus became widows and is 
wide enough to cover the case of such a widow 
re-marrying a Hindu or a member of another 
religion. A Hindu widow who thereffore 
becomes a convert to Mahomedanism and 
then marries a Mahomedan forfeits whatever 
interest she has in her husband’s property. 
B 2 would apply to her notwithstanding her 
renunciation of faith and subsequent marriage 
•with a non-Hindu. 59 B. 4171=1935 B. 298 
=37 Bom.L.R. *150. Where a Hindu 
woman becomes a widow and afterwards em- 
braces Hahomedanism and marries a Maho- 
medan, and where afterwards her Hindu 
sister devises property to her by will, the 
right of the devisee to the property is not 
affected. Similarly when the devisee dies 
leaving a sister who has also embraced Islam 
after her widowhood and married a Maho- 
medan the latter sister can snccecfd to her 
property. 87 I.O. 621i=1925 M. 861. Gift 
by father-inlaw to widowed daughter-in-law — 
Be-marriage — ^Effect on gift, 1924 M. 600= 
47 M.L.J. 1. This Apt applies even to 
widows among whom there is a caste custom 
permitting re-marriage. Thi^ Act operates 
as a forfeiture not only of property inherited 
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3 . On the re-marriage of a Hindu widow, if neither the widow nor any 
other person has been expressly constituted by the 
Ghiardiaaslnp of duldren testamentary disposition of the deceased 

xG-maiiriagG of liis widow, tliG gn&rdifln oi Ills Cxiilu.!r6ii "tii6 I'&bncr oi* 

paternal grandfather or the mother or paternal 
grandmother, of the deceased husband, or any male relative of the deceased 
husband, may petition the highest Court having original iurisdiction in 
civil cases in the place where the deceasedl husband was domiciled^ at the time of 
bis death for the appointment of some proper person to be guardian of the said 
children, and thereupon it shall be lawful for the said Court, if it shall think 
fit, to anpoint such guardian who when apnointed shall be entitled to have the 
care and custody of the said children, or of any of them during their minority, 
in the place of their mother ; and in making such appointment the Court shall be 
guided, so far as may be by the laws and rules in force touching the guardian- 
ship of children who have neither father nor mother : 

Provided that, when the said children have not property of their own 
sufficient for their support and proper education whilst minors, no such 
appointment sball be made otherwise than with the consent of the mother unless 
the proposed guardian shall have given security for the support and proper 
education of the children whilst minors. 

4 . Nothing in this Act contained shall be construed to render any widow 
who, at the time of the death of any person leaving 
Notlihig anv property, is a childless widow, capable of inHerit- 

the whole or any share of such property, if before 
the passing of this Act, she would have been incapable 
of inheriting the same by reason of her being a childless widow. 

Tiehfg at the time of re-maTiiage. 31 I.O. mamasre of widows. 58 A. 1034=1987 A. 
f290=ll N.L.B. 116. But oonira 61 I. L J 251=1937 A. 230. 

C 303rr24 0.0. 11: 32 I 0. 338; 40 I. C. Sfo. 3. — There is nothing in the proTisions 
783=21 C W K. 900. She will also forfeit of the Act that renders obHgatory for the 
her riffht to maintenance out of the deceased Coutt to remove a re-married widow from the 
hnshand^s nroperty. 40 I.C. 783=21 C.W. gnardianshin of her minor sons. 38 0. 862 
]Sr. 906. But .W48L.W. 592=1938 Mad. t=15 C.W.N. 579. Ses also 32 P.W B. 
994= (1938) 2 M L.!". 701, Act merely en- 1913; 4 A. 195 fas to meaning of ^^chil- 
ahles widows of those castes to re-marrv, who dren^’) ; 24 B. 89. S. 3 in no way makes 
hy their custom are prevented from doing so it incumbent unon the Court +o appoint a 
and declares the consequences entitled thereon; guardian nor does it provide in every case 
it does not alter any customs relatinsr to re- where a Hindu widow re-marries, some one 
marriage or its legal incidents. 61 I.C. 303 should be appointed in her place. The 
=24 0.0. 11. S. 2 of the Act does not scheme of the section is to allow any one of 
apply to a case where a Hindu widow re- Ihe relations named to apply to the Court 
marries according to a custom and such cus- in case of re-marriage of a widow, to be 
tom allows her to retain the property inherit- appointed guardian of the child, so that the 
ed from her first husband. 61 I.C. 303. Court may consider the position and if it 
^ Aptenawon by Hi^ir Widow. — ^An aliena- thinks fit, appoint some person other than 
tion by a Hindu widow of the property of the mother, preferably from among the 
her deceased husband for purposes not bind- named relations in the order given as guar- 
ing on estate ceases to be effective on dian of the child. If the mother as the 
her re-marriage, even if such re-marriage be result of her second marriage should have 
permitted by the custom of her caste and renounced her position as guardian, then the 
the next reversioner^ is entitled, on her re- paternal grandfather may be appointed, but 
mamage. to possesdon of the property as if when an application has been made, the 
against the alienee. There is no analogy as Court is of the opinion that it is in the 
regards the rights of the alienee between sur- best interests of the minor for the time 
render and re-marriage. 1932 M. 120=62 being to remain with the mother, ^ere is 
MXX 131* ^ nothing in the section which compels it to 

Btodi£N op Peoop.— a Hindu widow who appoint a guardian of the child. X.Ir.B. 
re-marries and who seeks to escape th© ope- (1942) Kar. 29=A.I.B. 1942 Sind 121. A 
ration of 2 of th© Act, has the onus on widow does not cease to be a testamentary 
her of establishing the existence of a custom, guardian of a minor son by re-marriage 47 
which is ancient and which has not come B.L.B. 1913=18 I.C. 133. The proWions 
into existence smee 1856, sanctioning the re- of S. 3 have no application to a case, where 
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5 . Except as in the three preceding sections is provided, a widow ah all 

a ■ -e ^®8^on of her re-mamage forfeit any property 

inarr^l^excep^^as *0 which she would otherwie be entitled ; 

ed 111 sections 2 to 4. and every widow who has re-married shall have the 

same rights of inheritance as she would have had, had 
such marriage been her first marriage. 

6. Whatever words spoken, ceremonies performed or engagements made 
on the marriage of a Hindu female who has not been 
previously married, are sufficient to constitute a valid 
marriage, shall have the same effect if spoken, per- 
formed or made on the marriage of a Hindu widow ; 
and no marriage shall be declared invalid on the 

ground that such words, ceremonies or engagements are inapplicable to the case 
of a widow. 


Ceremonies constitutiiig 
valid mariiage to have 
same effect on widow's 
marriage. 


7 . If the widow re-marrying is a minor whose marriage has not been 
Consent to re-marriaee eoDSumniated, she shaU not re-marry without the 
of minor widow. ^ consent of her father, or if she has no father, of her 

paternal grandfather, or if she has no such grand- 
father, of her mother, or failing all these, of her elder brother, or failing also 
brothers, of her next male relative. 


from her former husband but of aU esdstmg 
the widow belong to a caste in which re- 
marriage is permitted. Hence where the 
widow has married under the Customary law 
the provisions of S. 3 are inapplicable to 
her and therefore she does not forfeit, 
her right of guardianship of her children. 
183 I.C. 513=1939 Lah. 125. See also 61 
I.O. 303. Under Hindu Law the mother is, 
after the father, the natural and legal guar- 
dian of her children and she does not lose 
her right by re-marriage in cases when such 
re-marriage is recognised as valid by custom. 
To such cases S. 3 was obviously not intended 
to apply. And even under the Act the 
mother is not considered to be physically 
dead and may, in^appropriate cases, be ap- 
pointed as guatdian though not in her own 
natxjxal right, but where it is for the wel- 
fare of the minor to do so. (1 L. 146 and 
38 C. 862, Ref.) 1933 L. 817. On this sec- 
tion, 5^6 aUo 15 C.W.H. 579; 11 W.B. 82; 
24 B. 89 j 33 B. 107. 

Seo. 5, — [See also notes under secs. 1, 2 
and 3, supta^l The object of the Act ^ to 
remove all legal obstacles to Hindu widow 
re-marriages. S. 5 was never intended to 
lay down any proposition regarding the in- 
heritance by a Hindu widow. 45 B. 1247:= 
63 I.C. 947. A re-married Hindu widow is 
not entitled to inherit as a gotraja ^a/g^Ma 
to the relations of her first husband. 45 B. 
1247 . , ^ 

Sec- 6. — ^The purpose of the^ Hindu 
Widows' Re-marriage Act is not to limit but 
rather to increase the rights of Hindu widows 
and not to restrict any existing custom of 
re-marriage among Hindu widow but to 
give the right to those to whom it had 
hitherto been denied. S. 6 of the Act does 
not supply to a case where the re-marriage is 


among people among whom widow re-marriage 
is recognized by custom. Where, therefore, 
the 1 e-marriage is among sweepers, among 
whom widow xe-maxiage is generally recog- 
nized, it is not rendered invalid merely 
because the ceremonies necessary for the 
first marriage, as required by S. 6, have not 
been gone through. It is sufficient if the 
conditions essential by custom to validate the 
re marriage have been fulfilled and the widow’ 
becomes a married wife of the person to 
whom she is married, within the meaning of 
Ss. 497 and 498, Penal Code. 30 S.L.R. 
421=167 I.C. 3661=1937 C. 42. To prove 
the 1 e-marriage of Hindu widow the same 
religious rites and ceremonies ttfat are neces- 
saiy to constitute her first marriage valid 
should be shown to have been observed in her 
re-marriage. Where, therefore, a Hindu 
widow had been validly married in the 
Brahma form but the observance of the afore- 
said rites and ceremonies was not established 
as regards the re-marriage. Keld, that the 
validity of the re-marriage was not esta- 
blished. 7 O.W.N. 753=1930 0 . 426. 

Secs. 6 aitd 7 . — There can be no valid mar- 
riage in any form without a substantial per- 
formance of the requisite religious ceremo- 
nies. The performance therefore of the ne- 
cessary religious rites is necessary for the 
completion of a marriage even in a gandhrva 
form, of which re-marriage of a widow is an 
instance. So, neither the consent of a widow 
to re-marry herself under last paragraph of 
S. 7 nor mere talk by a person in the pre- 
sence of visitors of his intenHon to take her 
as his wife is sufficient to constitute a valid 
marriage in the absence of the performance 
of some religious or secular rites. (12 Mad» 
72, Rel. oh). 174 I.C. 342=1933 Ban^. 59, 
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Punislunent for abetting 
marriage made contrary to 
this section. 


All persons, knowingly abetting a marriage 
made contrary to the provisions of this section shall be 
liable to imprisonment for any term not exceeding one 
year or to fine or to both. 


And all marriages made contrary to the provisions of this section may be 
Effect of such marriage: ^edared void by a Court of law : Provided t^t in 
Proviso. any question regarding the validity of a marriage 

made contrary to the provisions of this section, such 
consent as is aforesaid shaU be presumed until the contrary is proved, and that 
no such marriage shall be declared void after it has been consummated. 

In the case of a widow who is of full age, or 
Conseni to re-marriage of whose marriage has been consummated, her own 
major vddow. consent shall be sufiBLcient consent to constitute her 

re-marriage lawful and valid. 


THE HINDU WOMEN’S EIGHT TO PROPERTY 
ACT (XVin OF 1937). 

[Amended by Acts XI of 1938 and XXXII of 1940.] 

[lith April, 1937. 


An Aoi to amend the Eindu Law governing EindAiW amends BighU to Property, 
WHEE3EAS it is expedient to amend the Hindu Law to give better rights 
to women in respect of property; It is hereby enacted as follows: — 

, ^ ^ 1- (1) This Act may be called The Hindu 

Short title and extent. Women’s Rights to Property Act, 1937. 

(2) It extends to the whole of British India, i[***«‘^*]. 


LEG. REP. 

1 Omitted by Act XXXtl of 1940. 


Sec. 7.— The marriage of a minor widow 
19 not valid unless consented to by the per- 
sons enumerated in S. 7. But if the first 
marriage has been consummated, the consent 
of the minor widow herself is enough. 9 P. 
L.Rw 1912=12 LC. 633 (2) , Bee aUo S A. 143. 
Power of mother-in-law to get daughter- 
in-law married. Bee 1929 Or. C. 305. 

Beo. 1: Scope— Ir vires , — ^The pro- 

visions of the Tfindn Women^s Eights to 
Properly Act are mtra vires the Legislature 
except in so far as Ihey affect agricultural 
lands in the Governors^ Provinces. I.L.E 
(1044T Mad. 556=(1944) P.LX 33=1944 
Mad. 340=(1§44) 1 M.L.J. 70; 58 L.W. 
W 8 = 5 < 1 W) 1 M.L.jr. m=1945 Mad. 191, 


Validity op Act — ‘ Property ’ ’ — ^Mean- 
ing! OP— -Act ip apgpects succession to aoei- 
CULTURAL liAND. — ^No objection can be taken 
to the validity of the ffindu Women Eight 
to Property Act, 1937, on the ground only 
that it was introduced into the Legislature 
and passed by the Legislative Assembly 
before^ Part ill of the Constitution Act 
came into force, as the Indian Legislature 
which was in existence immediately before the 
coming into force of Part III was continued 
in existence after that date, and was in aU 
respects the same legislature, though its legis- 
lative powers were no longer as extensive as 
they had previously been. Nor can sp.y 
objection be taken to the validity of the said 
Act on the ground that the powers of the 
Legislature changed during the passage of the 
Bill from the Legislative Assembly to the 
Council of State, The form, content or 
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subject-matiei of a Bill at tbe time of its in- 
troduction into, or of its consideration by, 
either Chamber of the Legisl^ure is a matter 
with which a Court of law is not concerned. 
The question whether either Chamber has the 
right to discuss a Bill laid before it is a 
domestic matter regulated by the rules of the 
Chamber, as interpieted by its Speaker, and 
is not a matiier with which a Court can in- 
terfere, or indeed on which it is entitled to 
express any opinion. The function of a 
Court is to pronounce upon the Bill after 
it has become an Act. Consequently -^e 
only date with which" the Court is concerned 
is the date on which the Governor-General’s 
assent was given; and the question whether 
the Act was or was not within the compe- 
tence of the Legislature must be determined 
with reference to that date and to none other. 
44 C.W.lSr. (F.B.) 81|=1941 F.C. 72= 
(1941) 2 M.L.J*. 12. See also 1937 A. 
■W.B. (H.C.) 655; 195 I.C. 636=1941 Sind 
114. The validity of the Hindu Women’s 
Eights to Properly Act was impugned and 
the attack was based upon the date on which 
the Act was passed through the* two chambers 
respectively of the Indian Legislature and at 
which the assent to the Bill was declared by 
the Governor-General. The Bill was passed 
by the Legislative Assembly on the 4th Feb- 
ruary, 1937, it was passed by the Council of 
State on the 6th April, 1937, and the Gov- 
ernor-General declared his assent thereto on 
the 14th April, 1937. In between the dates 
of the passing of the Bill by the two cham- 
bers, the provisions of the Constitution Act, 
1935, other than those of Part II thereof, 
had come into force on the 1st April, 1937. 
It was contended that the impugned Act was 
not a valid enactment under the provisions 
of the Constitution Act, in that (u) the Bill 
had neither been passed by both chambers 
and assented to by the Governor-General 
before 1st April, 1937, nor had been passed 
by both the chambers and assented to by the 
Governor-General after the 1st April, 1937; 
(h) that the contents of the Bill as passed by 
the Council of State were different from the 
contents of the Bill as passed by the Legida- 
tive Assembly, and therefor© it could not b© 
said that the Council of State “agreed to” 
the Bill as passed by the Assembly, or that 
the agreement, if any, was without amend- 
ment”. It was further contended that as the 
Act purports to .deal generally with ‘^pro- 
perty” it was ultra vires the Indian Legis- 
lature so far as agricultural land could be 
comprehended within that general term and 
that it was not open to the Court to give it 
validity by excluding agricultural land from 
its operation. 

Held (Per Sj>e%s, and Varadachariar, 
J,, Zafrulla Mian, J., dissenting) that the 
objections to the validity of the impugjned Act 
were untenable and that it was validly en- 
acted by the Indian Legislature. Though 
the Act could not affect the devolution of agri- 
cultural land in the Governor’s Provinces it 
»did not follow that the Act was on this ac- 
G. C. M.— 353 


couut; wiioUy ibU/a vires the Indian Lesdsla- 
ture. (1945) 1 M.L.J. 108. 

Per Varadachariar, J . — The effect of the 
words “notwithstanding the repeal” of the 
old Act and “continue to have effect” used 
in S. 317 of the Constitution Act is to in- 
dicate that the provisions relating to the 
Indian Legislature have been continuous in 
their operation and hence there is no justifi- 
cation for importing a theory of repeal and 
re-enactment in respect of those provisions. 
All that 8. 63 of the JSTinth Schedule re- 
quires is that a Bill should be agreed to by 
both^ chambers by each of them successively 
passing it. This passing is a fact in res- 
pect of ^ each chamber . There is no warrant 
for saying that the Bill was not duly passed 
by the Council of State or that it was amend- 
ed when it was before it- There is nothing 
in tho language of S. 316 of the Constitu- 
tion Act to support the contention that any 
enactment of the Indian Legislature after 
1st April, 1937, would have validity only if 
it had been initiated after that date. Though 
there was one state of law as to the powers 
of the Legislature at one stage and another 
state of law as to its powers at another stage 
with reference to the Hindu Women’s Eights 
to Property Act, tihat would not preclude the 
application of the rule in Macleod^e> case, 
(1891) A.O. 455, which does not rest on any 
inference as to the actual intention of the 
members who took part ih the enactment of 
the measre but on a legal presumption as to 
the intention to be attributed to the Legis- 
lature as a legal entity. The effica^’v and 
operation of the Act must, iuj such circum- 
stances, be determined with reference to the 
point of time when the process of its becoming 
a law has been completed. (1945) 1 M.L.J. 
108 . 

Per Spens, C.J. — ^When a Court ascertains 
that a bill has in fact been passed by both 
chambers of the Indian Legislature in ex- 
actly the same words and form and has so 
been assented to by the Governor-General, it is 
impossible and improper for the Court 
further to investigate whether each chamber 
and the Governor-General gave the same 
meaning and connotation to the common terms 
used. Hor can a Court be asked to m^ko 
presumptions from the powers of the Legis- 
lature at the material dates or from any 
other circumstances as to the meaning or 
connotation given to or held regarding words 
or phrases in Bills by the members of the 
Legislative Chambers who pass it- The 
powers of the Legislature cannot be used to 
found any such presumptions. Hence it can- 
not be presumed that the Council of State 
and the Governor-General did not legally 
agree to the Bill as pased by the Legislative 
Assembly. The effect of S. 317, India Act 
is prima facie to establish the uninterrupted 
continuation of the Indian Legislature and its 
legislative procedure, notwithstanding the 
formal repeal of the existing lelgislature in 
S. 321 of the Act. The powers of a Le^s- 
lature, that is to say, the field within which 
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it is authorised to legislate may vary from devolve ou his death not iu the manner pro- 
time to time without m any way affecting the vided for in the Hindu Women Eights to 
validity of the enacting processes of that Property Act but by the rules of Hindu law 
Legislature. Such variation may well result until they are modified by provincial legisli- 
in a Court having to hold legislation ultra tion. If the tenure be of a composite na^ 
uires in part or even in whole, but, that is a ture consisting of agricultural and non-agri- 
different matter from holding that the legis- cultural lands, the right in the agricultural 
lation is invalidly enacted. Por the validity portion would devolve in accordance with the 
of the laws of the Indian Legislature it was Hindu law and in the nonagricultural por- 
not necessary that they should be completely tion according to the provisions of the afore- 
enacted through all thdr stages either wholly said Act. Lands actually used or lands though 
before or wholly after the 1st April, 1937. lying unused, but capable being used for 
1945 F.C.E. 1==A.I.E. 1945 P.C. 25=49 raising food grains, vegetables and fodder. 
C.W.N. (P.E.) 27= (1945) F.L.J. 8= and other marketable commodities like cot- 
(1945) IM.L.J. 108. The Hindu Women's ton, jute, hemp, flax, etc., lands used as or- 
Eights to Property Act, 1937, and the Hindu ehards, or for farming purposes (ue.) for 

Women's Eights to Property (Amendment) raising or feeding of cattle and other live- 

Aet, 1938, do not operate to regulate sue- stock, land containing cattle sheds for plough 
cession to agricultural land in the Governors’ cattle, as also lands used as accessory to the 
Provinces; but do operate to regulate de- above purposes (e.g.) the threshing floor 
volution by survivorship ^ property^ other irrigation tanks, pathways, khals and nuUas 
than agrieultuial land. When a Legislature aud sites used for the farmer's residence 

with limited and restricted powers makes use should he regarded as agricultural lands, 

of a word of such wide and general import DweUing houses other than those used for 
as ^ ^property." the presumption must be lesidenee of cultivators or farmers should be 


that it is using it with, reference to that kind regarded as non-agricultural property. Within 
of property with respect to which it is com- the term dwelling house" must he included 
potent^ legisla^, and to no other. In 2iot only the structure used for residence and 
Wu Women’s Eighte to Property Act, 1937, its site, but also adjacent buildings or ont- 
the word “property” must accordingly be houses, cultUage, garden, courtyard, orchard 
construed as referring to proper|r other than which is within what can be regardk as the 

3 of tbe Act compound of the house, and ^ that is ne- 
^ use the word “sumyor- cessary for the convenikt use of the house 

ship”, and at may be ibat the widow tabmg Lands which are being actuaJly worked for 
a share under the Act does not become a co- minerals would be regarded as mines and so 
parcener with ^e o*er sharers, yet there can non-agricultnral property, as also lands cover- 
be no doubt *at in tbe cases in which it ed by forest and also possibly lanTuse^ for 
gives to the widow of a deceased co-parcener planting trees for being used for fuel 1944 
a right to a share in the jomt property which r.L. J. 231=48 OWN 759— A T T?’ lo^ 
she did not possess under the pre-existing law, Cal. 421: 1942 Oudh*216 
it takes away, to t^t ext®^ the bmeflt of both AGMcroimAi, Ani) NON-AOEremOTr 
the rule of survivorship which would have ac- sal pRopnars- mot bt deceasbi>--A 8 Ae 
crued to the remaining co-parceners. So far Act as amended by Act H of 1938 i. .X! 
as its effect goes, the Act does le^slate “wilb vires of the IndiaJ L^Snrt ^d does S 
respect to the law of survivorship. But ’-t operate to regulate sulession to a^aid JS 
IS not ultra mres the Ind^ legislature on la^a in the Governor’s Provinces to oS 
that, srronnd. as the subiect of devolution bv tn. nni-,, j opqra 


respect to the law of survivorship. But ’-t operate to regulate su^ession to ays^tinS 
IS not ultra mres the Ind^ legislature on toa in the Governor’s Provinces to oS 
that, ground, as the sub.iect of devolution by tes only to regulate devolution by sm^vwlin 
survivorship of proP^ty o*er than a^cnl- of property other than agric^tural tod 
tural land is included m entry No . 7 of List where the uronerf-v u 

m of the concurrent list- & G.W.HT. (P. 

B.) 81=73 O.L.J. 415=54 L.W. 22 (1941) v?ouId toe nfrigKto^V 
P.C. 72=(1941) 2 M.L.J. 12. See also ceed her husbaV£.^. ^ v 

1944 N.L.J. 179. The ffindu Women’s far as the awitoS 

Eghts to Property Act doM not opiate to 1941 O.A. fo71=194l Vw 

regulate ^ucecssion to agricultural land in B. 1942 Oudh 21fi 

the Governors' provinces. Hence the widow (l )=::1945 M W ir 

of a pre-deceased son has no title except to Mad. 781=1945 F T t (1945) 

maintenance according to ordinary Hindn Mad IQI— 1^^5 
Law. 1941 O.A. (Supp.) 715 (2)=1941 

A.W.E. (Ecv.) 804 (3)=1941 E.D. 742. VI ot ^ 

StrCOEISSION TO AtmiCULTOEtAL Agrx- Hindu Wom^« EETO3T.— -Under the 

omroaAL LAIOJS'-— What aee.— A tenure- widow is Property Act, a 

holder, be he a nisWear or a makarari mowa- survivor nf w ^ fiction as the 

iiMMT or a pajuidar or a non-permanent applies to affrieulfnrfl?^T^^ V^sona, The Act 
tenure-holder, is not an ijard^r or mere far- reason of B^ar Acf 
mer of rent. He has a proprietary interestj applied it to ^ which 

in the land which is comprised in his tenure, pective effect 10 H retros- 

If his tenure comprises agricultural land and Movables ’ ouTsmi* -r 

if he « a Hindu, his Tights therto would distribution of the di85Kie^^’’5| 
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2. Notwithstanding any rule of Hindu Law or custom to the contrary, the 
Application provisions of section 3 shall apply where a Hindu 

dies intestate ’■[* ‘ 

^[3. (1) When a Hindu governed by the Dayabhag School of Hindu 

Law dies intestate leaving any property, and when a Hindu governed by any 
other school of Hindu Law or by customary law dies intestate leaving separate 
property, his widow, or if there is more than one widow all his widows together, 
shall, subject to the provisions of sub-section (3), be entitled in respect of pro- 
perty in respect of which he dies intestate to the same share as a son] : 


LEG. EEE. 

1 The woids ^'leaving a widow omitted hy 
Act XI of 1938. 

2 Substituted by Act XI of 1938. 


the movables wherever they may be situate is 
ordinarily governed by the law of tbe domi- 
cile of tbe owner at tbe time of his death. 
It can make no difference for this purpose 
whether the law of the domicile rests on com- 
mon law or on statute law. It is not right to 
restrict the application of the Hindu Women ’s 
Eights to Property Act to properties lying 
within British India. 1945 P.C.E. 1=A.I 
B. 1945 P.C. 25=49 C.W.H. (F.B.) 27= 
(1945) F.L.J. 8=(1945) 1 M.L.J. 108. On 
appeal from. I.L.E. (1944) Mad. 556= 
(1944) F.L.J. 33=(1944) 1 M.L.J. 70. 

Eight of Hindiui widow to maiuttenance. 
— The Hindu Women Eights to Property 
Act substituted a new and better remedy for 
the rights which a widow possessed before. 
But the Act having been declared to be ultra 
mres as regards agricultural land and there- 
fore ineffective as regards such lands, the 
mere existence of the Act does not put an 
end to the right of maintenance on the part 
of a Hindu widow. Obviously, therefore, in 
so far as Act XVIII of 1937, is still valid, 
the widow may take advantage of it and so 
far as it does not take effect upon certain 
property, the widow's old right of mainte- 
nance is restored, the only proviso being that 
in asessing the amount of maintenance due 
and proposed to be charged upon agricultu- 
ral property due allowance should be made 
for the property which comes to the widow 
by virtue of Act XVIII of 1937. 56 L.W. 

150'=1943 M.W.N. 169=A.I.E, 1943 Mad. 
417=(1943) 1 M.L.J. 235. See also 1942 
Oudh 216 . A mango grove forming part of 
an estate is ^agiicultnral land" in respect of 
which the Act does not operate to regulate 
succession. A Hindu widow is entitled to 
maintenance notwithstanding her right under 
the Act to a share in the non-agrieultuial part 
of the family estate which, however, will be 
taken, into account in determining the amount 
payable as maintenance. I.L.E. (1945) 
Mad. 61=1944 F.L.J. 146=1944 M.W.H. 
288=57 L.W. 260=A.I.E. 1944 Mad. 401 
=(1944) 1 M.L.J. 361. 

Position and rights of a widow. — ^Under 
the Act a widow becomes an heir co-equal 
with her sons. 1944 A. M.L.J. 58. 

Seo. 3. — ^Heritable rights to trust pro* 
PEBTiES. — The Hindu Women's Eights to 
Property Act would apply only to property 


benehcially owned by the propositus and not 
to anything in the nature of trusteeship. 1945 
P.C E. 1=A.I.E. 1945 F.O. 25=49 O.W. 

(F.E.) 27i=1945 M.W.N. 7=1945 F. 
L.J. 8=(1945) 1 M.L.J. 108. See also 
(1944) 1 M.L.J. 70. 

^ ^ Property ' ' — ^If incoaUdbs usufructuary 
mortgagee rights in AGRICUUTUEtAL LAND. — 
The word ‘^property" as used in the Hinda 
Women's Eights to Property Act must be 
construed as referring only to those forms of 
property with respect to which the Central 
Legislature which enacted the Act was com- 
petent to legislate, that is to say, property 
other than agricultural land. The word 
"property" in S. 3 of the Act does not, 
therefore, include "agricultural land", which 
phrase is wide enough to cover usufructuary 
mortgagee rights in such land. 

Per Abdul Sashid, J. — The usufructuary 
mortgagee rights do not constitute a debt so 
as to fall within *the purview of the term 
property" as used in S. 3 of the Hindu 
Women's Eights to Property Act. The prin- 
cipal characteristics of a usufructuary mort- 
gage are that there is no personal liability of 
the mortgagor to pay nor has the mortgagee 
a right to have the mortgaged propeity 
brought to sale. The essence of a "debt" is 
the liability of the obligor which the obligee is 
entitled to enforce by action. V^ere a tran- 
saction neither imports the personal liability 
of the obligor to pay, nor, confers on the ob- 
ligee the right to recover the amount by the 
coercive machinery of the law, it cannot be 
called a 47 P.L.E. 233=A.I.E. 

1945 Lah. 282=1945 F.L.J. 234. 

^Separate property’ — Mfantng of — The 
expression separate property" may be the 
antithesis of -fliree o&er expressions; vie., 
ancestral property '^co-parcenary pro- 
perty", and "joint family property”. The 
particular sense in which that expression has 
been used in S. 3 ( 1 ) of the Act has to be 
determined in the light of the scheme of th 
Act* The property held by a person as thf 
last surviving co-pareener of a joint family 
cannot be regarded as "separate property” 
within the meaning of S. 3 ( 1 ) of the Act. 
"Separate property” would be property in 
respect of which llie son of the surviving co- 
parcener will not be entitled to claim co- 
parcenary rights but only a right of inheri- 
tance on tlxe father's death if he survive^ 
him. 49 O.W.N. (F.E.) 27=1945 M.W. 
N. 57=(1945) F.L.J. 8=(1945) 1 M.L.J. 
108. See aUo (1944) 1 M.L.J. 70; 1944 
Fat. S7. 
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Provided that the widow of a predeceased son shall inherit in like manner 
as a son if Iheie is no son surviving of such predeceased son, and shall inherit 
in like manner as a son’s son there is surviving a son or son’s son of such 
predeceased son: 

Provided further that the same provision shall apply muiatis mutandis 
to the widow of a predeceased son of a predeceased son. 

(2) When a Hindu governed by any school of Hindu Law other than the 

Dayabhag school or by customary law dies^ [ ” ^ ] having at the time of 

his death an interest in a Hindu joint family property, his widow shall, subject to 
the provisions of sub-section (3), have in the property the same interest as he 
himself had. 

(3) Any interest devolving on a Hindu widow under the provisions of 
this section shall be the limited interest known as a Hindu woman’s estate, pro- 
vided however that she shall have the same right of claiming partition as a male 
owner. 

(4) The provisions of this section shall not apply to an estate which by a 


customary or other rule of succession ^ 
thereto] descends to a single heir or to 
cession Act, 1925, applies. 

LEG. UEE. 

3 The word ^^intestate” omitted by Act 
XI of 1938. 

4 Inserted by Act XI of 1938. 


Money decree under U.P. Encumbered 
Estates Act. — ^Where a person in whose 
favour a money decree under tbe XJ.F. En- 
cumbered Estates Act bas been passed dies, 
his son^s widow is entitled under the Act to 
share in the decree and this would be so 
whether the son predeceased his father or 
not. 1942 A.W.B. (Eev.) 220 (1)=1942 
O.A. (Supp.) 246 (1)=:1942 O.W.K. (B. 
R.) 36S. 

Devolution op interest on" widow — Ip by 

SUCCfESSiON OB SURVIVORSHIP. — ^Under S. 3, a 
widow is clothed with the rights of hcT hus- 
band in the property by succession and not by 
survivorship. 1944 N.L.J. 179. See aho 
(1941) 2 M.L.J. 12; (1943) 2 M.L.J. 172. 
Death of sole co-parcener leaving widows and 
widowed daughter-in-law — Succession . See 
(1944) 1 M.L.J. 70; (1945) 1 M.L.J. 108. 

ShABE op WIDOWS WHERE THERE IS MORE 
THAN ONE. — The Amending Act (XI of 193b) 
which substituted for the original provisions 
in S. 3 (1) a danse to the effect that the 
widow 'or if there is more than ono widow, 
all his widows together^' shall be entitled to 
the same share as a son, has not effected a 
change in the law as it stood under Act 
(XVTII of 1937) and hence the widows, 
where there are more than one, take a tanit 
of share along with the sons, 1945 E.C.R. 
1=49 (E.R.) 27-=1945 M.W.K. 

57=(1945) E.L.J, 8=A.I.R. 1945 E.C. 25 
t=(1945) 1 M.L.J. 108. See also 23 Pat. 

50s. 

Sec. 3 (1) : «'The same share as a son’’ 
— "Separate property^’— Meaning op. — The 
woxvda "the same share as a son” in S. 3 (1) 
mean the same share as if she were a son 
and "separate property” means property 
which the intestate held without the partici- 
pation of other eo-pareeners. 23 Pat. 508= 


[or by tbe terms of tbe grant applicable 
any property to wMch the Indian Sue- 


1944 P.W.N. 465=1944 Pat. 87. 

Mother and predeceased son’s widow — 
Relative Rights. — The predeceased son’s 
widow would be entitled to the entire property 
under S. 3 of Act and tlie mother could not 
get any share in it. 1944 A.L.J. 319= 
1944 O.W.N. (H.C.) 80=:A.I R. 1944 A. 
224 (2). 

Hindu widow suing por partttxon — ^Posi- 
tion op—lp to be regarded as a. person out 
op possession.— There is nothing in the Act 
to suggest that a Hindu widow suing for 
partition under the teims of the Act is to be 
treated as a person out of posession. There 
is no reason why she should nnt base her 
plaint os the same position as a male ox/ner, 
vis., as a co-parcener in possession. Though 
her estate is limited to a Hindu widow’s 
estate, she acquires lull status as a co-parce- 
ner for the purpose of fiUnq a suit for parti- 
tion. 56 L.W. 417=1943 M.W.N. 519 (1) 
=A.I.R. 1943 Mad. 654=(1943) 2 M.L.J. 
172. ^ See also 1944 . . .L. J. 179. 

Joint family — Promissory note in 
favour of father — Death of father leav- 
ing wid^ow and Under the Hindu 

Women’s Rights to Property Act, the effect 
of the death of a co-pareener with regard to 
property other than agricultural land is Ihut 
his widow stands in the shoes of her deceas- 
ed husband and although she is not a co- 
parcener she has the rights of her husband 
vrho was a co-parcener. Sho is a m^mbe- of 
the joint family. She becomes entitled to 
her rights by statute and not as heir. Where 
a person dies leaving bis wiclow and a son, a 
suit on a promissory note in the name of the 
deceased has to^ be 'nought the son on 
bet alt of the joint family when it is 91 L 
as-’fet of the family. It is not necessary that 
the mother (widow of the deceased) should 
be joined as co-plaintiff, 56 L.W. 487=z 
1943 M.W.N. 478=A.I.R. 1943 Mad. 708 
=(1943 ) 2 M.L.J. 282. See also I.L.R. 
All. 307=1943 A.L.J. 161. 

Sec, 3 (1) AND (2): Scope — ^Ip exhaus- 



S. 4] The Hindu Women’s Rights to Property Act (XVIII of 1937). 282: 


4 . Nothing in. this Act shall apply to the pro- 
Savings. perty of any Hindu dying intestate before the com- 

mencement of this Act. 


TiVE. — Secs. 3 (1) and 3 (2) together, are 
intended to be exhanstiw of the possible cir- 
cumstances in which a Hindu may die intes- 
tate. 23 Pat. 5081=1944 P.W.N. 465= 
1945 Pat. 87. 

Sec. 3(2): Bights or wiorw in husband’s 
PROPEETT. — ^The widow of a Hindu is undoubt- 
edly an heir to her deceased husband under 
S. 3 (2) and has the same interest in his 
property as her husband had at the time of 
his death. 23 Pat. 599=(1944) P.W.I:7. 
212=A.I.R. 1944 Pat 298 (F.B.). 

Sec. 3 (2) : Scope and effect of. — What- 
ever inroads the Hindu Women’s Bights to 
Property Act may make on the doctrine of 
survivorship it does not effect a statntoiy 
severance or disruption of the joint family. 
The widow as a membcT of the Joint family 
is to have the same interest in the joint pio- 
perty as the deceased husband had and tliis 
devolution doc’s not otherwise affect the Joint 
family status unless the widow, availing her- 
self of the provisions j>f sub-sec. (3), claims 
a partition. As long as she does not do so, 
the status of a joint Hindu family continues, 
and though she may not be a eo-pareencT, it 
cannot be said that she is not a member of 
the joint Hindu family. She is therefore 
capable of being represented by the Tcarta of 
the family in a suit to recover money due to 
the family. I.L.B. (1943) All. 307=1943 
A.L.J, 161=A,I.B 1943 All. 188. See 

also (1943) 2 M.L.J 282. 

Interest” — ^Widow of .adopted son 
suiNGi FOR PARTITION, — The widow of an 
adopted son suing her father-in-law for parti- 
tion after he has made a second adoption, is 
entitled to a third and not a half share, 57 L. 
W. 535=1944 M.W.N. 705= (1944) 2 M. 
L.J. 262=1945 Mad, 21. 

Interest taken by widow — ^Nature of — 
Liability in execution of decree against 
husband’s assets. — ^Under S, 3 the widow 
takes the property not as survivor but as 
heir and her interest can be attached and sold 
in execution of a ideeree against her husband’s 
assets, even though it is undivided interest 
in joint family property. 23 Pat. 769=1945 
Pat. 116. 

Suit on promissory note in favour of 

DECEASED HUSBAND — SUCCESSION CERTIFICATE 
— ^Hot necessary. — ^A Hindu widow who is 
given a right under B. 3 of the Act does not 
obtain such right by survivorship; shez-^^as 
not a coparcener before her husband’s death 
and is not one after that. It does not, how- 
ever, follow that she obtains it by inherit- 
ance, so as to make it obligatory on her to 
obtain a succession certificate under S. 214 of 
the Succession Act iu a suit on a promissory 
note in her deceased husband’s favour. As 
the widow does not inherit no succession certi- 
ficate is necessary. The effect of S. 3 (2) 
and (3) of the Act (XVIII of 1937), is a 
survival of the husband’s persona in the wife. 


giving hei the same rights as her husband 
had except that she can alienate the pioperty 
only under certain circumstances. 55 L.W. 
823=1942 M.W.iSr. 703=(1942) 2 M.L.J. 
668. See also 1942 Oudh 216. 

Death op widow — ^Devolution op her 
SHARE. — The provision of S. 3 (3) of the 
Act making the widow’s share the limited in- 
t^est of a woman’s estate has the effect of 
giving the heirs of the husband a spes stfo- 
eessionis during the lifetime of the sons under 
the Hindu Law as administered by 
the Courts as they would have 
had in the share given to the 
widow on a partiion among themselves. There- 
fore on the death of the widow her share will 
be taken by all those who would have in* 
heiited the estate of her husband had he died 
at that point of time, irrespective of whether 
they inlieiit under tlie Hindu Law or under 
the Act. 50 C.W.lSr. 555. 

N died in 1938 leaving his widow B, three 
daughters B, N" and and the widow of his 
piedeeeased son B1.B. JSeU, (1) that B as 
A"’? uidow look under S 3 (1) the same 
share as if she had been a son and B.I>. the 
widow of the» predeceased son inherited under 
the first proviso to S. 3 (1) in like manner 
as a son of N; (2) that ttnder S. 3i (3), the 
interests devolving on iiiem were limited in- 
terests but each had the same right of parti- 
tion as a male owner; (3) the proviso to 
S. 3 (1) does not extend the scope of ^he 
main sub-section and the proviso could only 
take erffect on the death of a male Hindu 
and not on the death of a woman. Therefore 
on the death of B, her share would pass not 
to B.D. but to the daughters. 23 Pat. 508= 
1944 P.W.H. 465=1945 Pat. 87. 

Sec. 3 (2) and (3) : Interest taken by 
widow in joint family property — ^Extent 
OF— Liability for debts. — ^IJnder S. 3 (2) 
of the Act, a widow gets the same interest 
which her husband had in the joint family 
property, that is the interest of an undivid- 
ed member of a joint family in the joint 
family property. The widow takes that in- 
terest subject to the rights and obligations 
attached to that interest and subject to the 
restrictions placed on her powers by Cl. (3) 
of 8. 3. As the husband’s interest could be 
seized in execution by a creditor for his debt 
in his lifetime, tke creditor of the husband is 
entitled to the same remedy against the in- 
terest of the widow accrued under the Act in- 
respect of non-agricultnral land, the property 
taken by tlie widow being liable for the debts 
of her husband. 54 L.W. 651=(1941) 2 
M.L.J. 862. Sub-Sees. (2) and (3) of S. 
3 of the Act do not contemplate ^at the 
sons of a deceased Hindu are to be excluded 
by the widow upon the death of their father. 
The right conferred upon the Hindu widow 
by sub-S. (3) is merely a limited righc such 
as a Hindu widow possesses under the ordi- 
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^{5. For the purposes of this Act, a person shall he deemed to die intestate 

. .in respect of all property of which he has not made a 

Meaning of expression ^ - p r . - . , « . ^ . 


intestate^'. 


testamentary disposition which is capable of taking 
effect,] 


THE ILLUSORY APPOINTMENTS AND INFANTS’ PROPERTY 
ACT (XXIV OF 1841). 


Year. j 

No. j 

1 Short title. 

Amendments. 

1841 j 

i 

^ 1 

The Illusory Apdointments and In- ] 
fants* Property Acs, 1841. 

Repealed in part' XXVII of 
1866 ; VII of i868 ; XVI of 
1874 ; 


CONTENTS. 


Sections. 

1 . ['Be^ealed.'\ 

2. Extension of H, Geo. TV and I Wm. 
IV, Chaps. 46 and 65. 

3. [Bepealed.l 


Sections. 

4. Extension 0^ 11, Geo. TV and I Wm. 
IV, Chap. 'IT, Ss. 10 and 11. 

5. Saving of certain cases and proceed- 
ings. 


THE ILLUSORY APPOINTMENTS AND INFANTS’ PROPERTY 
ACT (XXIV OP 1841).^ 

An Act for the greater uniformity of the Law administered iy Her Majesty^ 
Supreme Courts with that administered fn England, in regard to the undis- 
posed residue of the effects of Testators, Illusory Appointments, the transfer 
of Estates ly persons under disaibilities pursuant to the direction of Courts, 
and the letter management of the property of such persons omd other like 
matters, 

1. [Extension of 11 Geo, TV and 1 Will. TV, c. 46. ] Ttep, ly the Repealing 
Act (Vin of 1868) . 

2 ##**##* The ^Statute 11, George IV and 1 William IV, 


LEG. EEE. 

1 Short title, ‘‘The Illusory Appointments 
and Infants' Property Act, 1841." See the 
Indian Short Titles Act (XIV of 1897). 

The whole Act, except so far as it relates 
to illusory appointments and infants, and ex- 
cept 8. 5 was repealed by the Repealing Act 
(Vni of 1868) . 

The Act has been declared, by notification 
under S. 3 (a) of the Scheduled Districts 
Act (XIV of 1874), to be in force in the fol- 
lowing Scheduled Districts, namely: — 

The Districts of Hazaribagh, Lohardaga 
(now the Ranchi District, see Calcutta 
Gazette, 1899, Pt. I, p. 44) and Manbhum, 
and Pargana Dhalbhum and the Kolhan in 
the District 0 fSingbhum, see Gazette of 
India, 1898 Pt. I, p. 870. 

2 The words “And it is hereby enacted 
that" at the beginning of S. 2 and the words 
*‘from the first day of January next" after 
the word “shall" in the sam e sec tion were 
repealed by the Repealing Act (XVT of 1874). 
^*11 G3BO. rv AND Wm. IV, Chap. XLVI.* 
Act to alter and amend the Law re- 
latin^y to Dlusory Appointments. 

[16th July, 1830,] 
Whereas, bv deed*?, wills and other instru- 
ments, powers are frequ- 
Preamble. ently given to appoint 

'eal and per<?onaI pro- 


perty amongst several objects, in such manner 
that none of the objects can be excluded by 
the donee of the power from a share of snch 
property; and whereas appointments in exer- 
cise of such powers whereby au unsubstantial, 
illusory, or nominal share of the property 
affected thereby is appointed to or left un- 
appointed to devolve upon any one or more 
of the objects thereof, are invalid in equity, 
although the like appointments are good and 
binding at law: And whereas considerable 
inconvenience hath arisen from the rule of 
equity relative to such appointments, and it 
is expedient that snch appointments should 
be as valid in equity as at law; Be it there- 
fore enacted, etc. 


naiy Hindu Law with an additional privi- 
lege conferred by the section that sbe could 
independently claim partition as a male owner 
which was denied to ber nnder the Hin du Law. 
Tbe rights of survivorship in a joint Hindn 
family possessed by the sons are not taken 
away by sub-secs. (2) and (3) of see. 3 of 
the Act. 1942 O. 216=198 I.C. 443=:1943 
O.W.lSr. 1359. 


* short title, ^‘The Illusory Appointments 
Act, See the Short Titles Act, 1896 (59 

& 60 Viet. c. 14). 
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Chapter 46, entitled, ‘ ‘ An Act to alter and amend the 
Ext^ioxi ^ la Geo. Law relating to Illusory Appointments”, and the' 
Id 6?“' ’ "Statute 11, George IV and I, WiUiam TV, Chapter 

65, entitled. “An Act for consolidating and amend- 
ing the Law relating to property belonging to infants, femme-coverts, idiots, luna- 
tics and persons of unsound mind,” shall * * * * « be extended to the 
territories of the East India Company, as far as it is applicable to the same. 


IJSG. BKF. 

That no appointment which from and after 
the passing of this Act 
Illusory appoint- shall be made in exercise 
ments shall be valid of any power or authority 
in equity as well as to appoint any property, 
at law. real or personal, amongst 

several objects, shall be 
invalid or impeached in equity, on the ground 
that an unsubstantial, illusory, or nominal 
share only shall be thereby appointed to or 
left unappointed to devolve upon any one or 
more of the objects of such power; hut that 
every such appointment shaU be valid and 
effectual in equity as well as at law, notwith- 
standing that any one or more of the objects 
shall not thereunder, or iu default of such 
appointment, take more than an unsubstan 
tial, illusory, or nominal share of the property 
subjected to such power. 

Provided always, and be it further enact- 
ed, that nothing in this Act contained shall pre- 
judice Of affect any provision in any deed, will, 
or other instrument crea- 
Not to affect any ting any such power as 
deed which declares aforesaid which shall de- 
the amount of the dare the amount of the 
share; not to give share or shares from 
any other force to which no object of the 
any appointment power shall be excluded, 
than the same 3. Provided also, and 
would have had. be it further enacted and 
declared, that nothing 
in this Act contained shall be construed, 
deemed, or taken, at law or in equity, to give 
any other validity, force or effect to any 
appointment, than such appointment would 
have had if a substantial share of the pro- 
perty affected by the power had been thereby 
appointed to or left unappointed to devolve 

upon any object of such power. 

tllGEO. IV, & 1 Wm. IV, Chap. LXV.* 
An Act for consolidating and amending the 
Law relating to Property belonging to In- 
fants, Femme-Coverts, Idiots, Lunatics and 
Persons of unsound Mind. 

[23rd 1830.] 

• »«««*<» 

12. And be it furthere enacted, that in all 
cases where any person. 
Guardians of being under the age of 

minors, etc., in order tv?enty-one years 

to the surrender and is or shall become entit- 
renewal of leases led to aay lease or leases 
may apply to the made or granted or to be 
Court of Chancery, made or granted for the 
etc., and by order life or lives of one or 
may surrender such more person or persons, 
leases and renew or for any term of years, 
the same, etc. either absolute or deter- 

minable upon the death 


of one or more person or persons or other- 
wise, it shall he lawful for such person under 
the age of twenty-one years, or for Ms or 
her guardian or other person on his behalf. . . . 

• to apply to the Court of Chancery 

in England, the Courts of Equity of the 
Counties Palatine of Chester, Lancaster and 
Durham, or the Courts of Great Session of 
the Principality of Wales respectively, as to 
land within their respective jurisdiction, by 
petition or motion in a summary way; and 
hy the order and direction of the said Courts 

respectively such infant or his 

guardian, or any person appointed in the 

place of such infant by the said 

Courts respectively, shall and may be enabl- 
ed from time to time, by deed or deeds, to 
surrender such lease or leases, and accept and 
take, in the place and for the benefit of such 
person under the age of twenty-one years . . 
one or more new leases of the premi- 
ses comprised in such lease surrendered by 
virtue of this Act, for and during such num- 
ber of lives, or for such term or Jerms of 
years determinable upon such number of 
lives, or for such term or terms of years ab- 
solute, as was or were mentioned or contained 
in the lease or leases so surrendered at the 
maMng thereof respectively, or otherwise as the 

said Courts shall respectively direct. 

» • » » • » • 

14. And be it further enacted, that every 
sum of money and other 

Charges attending consideration p aid by any 

renewal to be char- guardian or other 

ged on the esates as person as a fine, premium, 
the Court shall or income, or in the nature 
direct. of a fine, premium, or in- 

come, for the renewal of 
any such lease, and all reasonable charges 
incident thereto, shall he paid out of the 

estate or effects of the infant for 

whose benefit lease shall be renewed, or 
shall be a charge upon the leasehold premi- 
ss, togthex with interest for the same, as the 
said Courts and Lord Chancellor, intrusted as 
aforesaid, respectively shall direct and deter- 
mine; and as to leases to be made upon sur- 
renders by femme-coverts, unless the jSne or 
eonsideraiion of such lease and fh© reasonable 
charges shall be otherwise paid or secured, 
the same, together with interest, shall be a 
charge upon s uch leasehold premises for the. 

♦Short title, '<The Infants Property Act, 
1830*^. See the Short Titles Act, 1896 (59 
& 60 Viet, c. 14). 

As to the repeal of parts of the^ Act hi 
England, see the Statute Law Revision Act, 
1873 (36 & 37 Viet, c. 91>. 
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3. [Extension of 11, Geo. IV and 1, Wm. TV, c. 60.] Rep. hy the Indian 
Trustee Act {XXVII of 1866) . 

4 1 * * * * « * Section® * * 11 of the 11 ®George IV and 

I William IV, Chapter 47, entitled “an Act for con- 
Extension of 11, Q«o. IT golidating and amending the laws for facilitating the 
&1, Wm. IV, c. 47, S. 11. Qf debts out of real Estate, “shall * 

* * be extended to the territories of the Bast India Company, as far as 

it is applicable in the same. 

1 * « « « * «■ This Act shall not be construed to affect any case 


LEG. EES'. 

benefit of tbe person who shall advance cho 
same. 

15. And be it further enacted, that every 
lease to be renewed as 
New leases shall aforesaid shall operate 
be to the same uses; and be to the same uses, 
and be liable to the same 
trusts, charges, ineumbraiiccs, dispositions, 
devises, and conditions, as the lease to be 
from time to time surrendered as aforesaid 
was or would have been subject to in case 
such surrender had not been made. 

16 . And be it further enacted, that where any 
person, being under the 
Infants empower- age of twenty-oee years, 

ed to grant renewals might, inpursu- 

of leases, ance of any covenant or 

agreement, if not under 
disability be compelled to renew any lease 
made oi to be made for the life or lives of 
one or more person or persons, or for any 
term or number of years absolute m deter- 
minable on the death of one or more person 
or persons, it shall be lawful to and for such 
infant, or his guardian in the name of such 

infant, ,‘.by the direction of the 

Court of Chancery, to be signified by an order 
to be made in a summary way upon the peti- 
tion of such infant or his guardian 

or of any person entitled to such rene- 
wal, from time to lime to accept of a surren- 
der of such lease and to make and execute 
a new lease of the premises comprised in such 
lease, for and during such number of lives, 
or for such form or terms determinable upon 
such number of lives, or for such term or 
terms of years absolute, as was or were men- 
tioned in the lease so surrendered at fhe 
making thereof, or otherwise, as the Court by 
such order shall direct. 

17 And be it further enacted, that wher any 
person, being an infant 
Court of Chancery under the age of twenty- 
may authorize leases one years, is or shall be 
to be made of lands seized or possessed of or 
belonging to infants entitled to any land in fee 
when it is to jhe or in tail, ct to any 
benefit of the estate leasehold land for an 
absolntf** interest, and it 
shall appear to the Court of Chancery to be 
for the benefit of such person that a lease 
or underlease should lie made of such estates 
for terms of years, for encouraging the erec- 
tion of buildings thereon, or for repairing 
buildings actualy being thereon, or work- 
ing of mines, or otherwise improving the 
same, or for farming or other purposes, it 


shall be lawful for such infant, or Ms guar- 
dian in the name of such infant, by the 
direction of the Court of Chancery, to be 
signified by an order to be made in a sum- 
mary way upon the petition of such infant 
or his guardian, to make such lease of the 
land of such persons respectively, or any part 
thereof, according to Ms or her interest 
therein respectively, and to the nature of the 
tenure of such estates respectively, for such 
term or terms of years, and subject to such 
rents and covenants as the said Court of 
Chancery shall direct; but in no such case 
shall any fine or premium be taken, and in 
every such case ^e best rent that can be 
obtained regard being had to the nature of 
the lease, shall he reserved upon such lease; 
and the leases, and covenants and provisions 
therein, shall be settled and approved of by 
a Master of the said Court, and a counter- 
part of every such lease shall be executed 
by the lessee or lessees therein to be fiamed, 
and surh counterparts shall be deposited for 
safe custody in the Master’s office until such 
infant shall attain twenty-one, but with 
liberty to proper parties to have the use 
thereof, if required, in the meantime, for lh.e 
purpose of enforcing any of the covenants 
thei^ contained; provided that no lease be 
made of the capital mansion house and the 
nark and grounds respectively held therewith 
for any period exceeding the minority of any 
su<di infant. 

1 The words ‘And whereas it is expedient to- 
adopt the amendments of the English Law 
touching tlie delay of action, suits, or other 
proceedMgs, by reason of the parol demur- 
ring; and touching conveyances made by in- 
fants under order of Courts; it is hereby 
enai'ted that” and the words “from the first 
day of January next” in S. 4 and the words 
“And it is hereby provided, that” in S. 5 
were repealed by thd Repealing Act (XVI of 
1874) . 

2 The figures and word “to and” were re- 
pealed by the Amending Act (XII of 1891) . 

5 11 CEO. ly & 1 Wm. IY., Chap., XLYII.ft 

An Act for consolidating and amending the 
Laws of facilitating the payment of debts out 
of real Estate. 

ri 6 f^ July, 1830.] 


t Short title, “The Debts Recovery Act, 
1830.” See the Short Titles Act, 1896 (59^ 
and 60 Tic., c. 14). 
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„ . „ ^ . whieli would not have been governed by English law 

Saving 0 cex am cases. administered by Her Majesty’s Supreme Courts 

previous to the passing thereof^ ^ ^ m ^ ^ 


THE IMMIGRATION INTO INDIA ACT (III OF 1924)/" 

[l5^ March, 1924 

An Act to regulate the entry into and residence in British India of persons do- 
miciled in other British Possessions^ 

Whereas it is expedient to make provision for regulating the entry into 
and residence in British India of persons domiciled in the British Possessions on 
a basis of reciprocity ; It is hereby enacted as follows : — 


LEG. REF. 

*25. And whereas by an Act passed in the 
first year of the reign of 
So much of 1 G.I, King George] the First 
c. 10, S. 9, as enacts intituled. An Act for 
that agreements of making more ef actual Her 
guardians shall bind late Majesty's gracious 
infants, repealed Intentions for augmeniins, the 
Maintenance f the poor Clergy 
it was enacted that the agreements of guar- 
dians for and on behalf of infants or idiots 
under their guardianship should be as good 
and effectual to all intents and purposes as 
if the said infants or idiots had been of full 
age and of sound mind, and had themselves 
entered into such agreements. And whereas 
it is desirable that the said powers should 
be exercised under proper control, and that 
the same should be extended to all persons 
against whom a commission of lunacy shall 
have issued; Be it further enacted, that so 
much of the said Act of the first year of the 
reign of King George the First, as is here- 
inbefore recited, shall be and the same is 
hereby repealed.^ # * * * 

XI, * And be it further enacted that where any 
suit hath been or shall be 
Infants to make institued in any Court of 
convyances under Equity, for the payment 
order of the of any debts of any per- 
Court. son or presons deceased, 

to which their heir or 
heirs, devisee or devisees, may be subject or 
liable, and such Court of Equity shall decree 
the estates liable to such debts or any of 
them, to be sold for satisfaction of such debt 
or debts, and by reason of the infancy of any 
such heir or heirs, devisee or devisees, an im- 
molate conveyance thereof cannot, as the law 
at present stands, be compelled, in every such 
case such Court shall direct, and, if necessary, 
compel such infant or infants to convey such 
estates to be sold (by all proper assurances in 
tates to be sold (by all proper assurances in 
the law) to the purchaser or purchasers there- 
of, and in such manner as the said Court shall 
think proper and direct; and every such in- 
fant shall make such conveyance accordingly, 
and every such conveyance shall be as valid 
and effectual to aU iutents and purposes as if 
i?uch person or persons, being infant/ or in- 
fants, was or were at the time of executing 
the same of the fall age of twenty-one years. 


26. And be it further enacted, that the 
guardian of any infant. 

Such agreements with the approbation of 
may be made by the Court of Chancery, to 
guardians with the be signified by an order to 
approbation of the be made on the petition of 
Court. such guardian in a sum- 

mary wav, may enter into 
any agreement for or on behalf of such infant 
wHeh such guardian might have entered into 
by virtue of the said last recited Act, if the 
same had not been repealed. 

■J- * * * *r ♦ 

^?2. And be it further enacted that it shall be 
lawful for the Court of 

Court of Chancery Chancery, by an order to 
or Exchequer may be made on the petition 
order dividends of of the guardian of any 
stock belonging to infant in whose name any 
infants to be applied stock shall be standing, or 
for maintenance. any sum of money, by 
virtue of any Act for^pay- 
ing off any stock, and who shall be beneficially 
entitled thereto, or if there shall be no guar- 
dian, by an order to bo made in any cause de- 
pending in the said Court, to direct all or any 
part of the dividends due or to become due in 
respect of such stocks or any such sum of 
money, to bo paid to any guardian of such 
infant, or to any other person according to 
the discretion of such Court, for the mainten- 
ance and education or otherswise for the bene- 
fit of such infant, such guardian or other per- 
son to whom such payment shall be directed 
to be made being named in the order direct- 
ing such payment; and the receipt of such 
guardian or other person for such dividends 
» * * * 

1 The words ^^or any proceedings at Law 
or in Equity commenced before the first fiay 
of January next,^^ were repealed by the 
Amending Act (XII of 1891) . 

2 For Statement of Objects and Reasons, see 
Gazette of India, 1923, Pt. V, p, 406. 


* This section has been rej)ealed in Eng- 
land by the Statute Law Revision Act, 1S75 
(36 and 37 Vic., c. '91), Schedule. 

t ‘^The Queen Anne's Bounty Act, 1716". 
Bee the Short Titles Act (59 and 60 Vie,, c 

* The initial words * * And be it further en- 
acted that^' were repealed in England by the 
Statute Law Revision Act, 1888 (51 & 52,. 
Viet., e. 57), Schedule. 


G.C.M.—— 354 
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Sliort title, commence- 1. (1) THs Act may be called The Immioba- 

ment and extent. ^ INTO Inhia Act, 1924 . 

(2) It shall come into force on such date as the Central Government may 
notify in the Official Gazette. 

(3) It shall extend to the whole of British India, including British 
Baluchistan. 


Beiinitions ^ unless there is anything repug- 

nant in the subject or context, — 

(a) ‘‘British possession’’ means any Part of His Majesty’s Dominions 
other than British India, the United Enngdom and Ireland, and includes Protec- 
torates and territories which are or may be administered by a Dominion as a 
mandatory on behalf of the League of Nations; 

(b) “entry” includes landing at any port in British India during the 
period of the ship’s stay on her way to destination outside British India. 


3 . The Central Government may make rules for the purpose of securing 
that persons not being of Indian origin, domiciled in 
Riales as regards^ entry any British Possession, shall have no greater rights 

privileges, as regards entry into and residence in 
^ ‘ British India, than are accorded by the law and ad- 

ministration of such Possession to persons of Indian domicile. 


4. The Central Government may, without prejudice to the generality of the 
Power to make rules* powers contained in section 3 of this Act, mak€^ 

rules — 


(a) to provide for the establishment of a suitable agency to administer 
the rules and to delSme its functions and powers; 

(b) to provide suitable penalties for the contravention of such rales or 
attempt to contravene them, or the abetment of such contravention ; and 

(c) to authorize the arrest of any person contravening or reasonably 
suspected of contravening any such rule, and to prescribe the duties of public 
servants and others in regard to such arrests. 


5. If any person alleged to be domiciled in any British Possession and to 
be subject to the provisions of this Act raises the plea 
^ Person claimng exemp- that he is not SO domiciled or that the provisions of 
tion to establish case. apply to him, the onus of proving 

the truth of such plea shall lie on the aforesaid person. 


THE IMPEEIAL BANK OP INDIA ACT (XLVII OF 1920). 


Year. 

No. 

Short title. 

1 Amendments. 

1 

1920 

XLVIT 

Tile Imperial Bank ofl ndia Act, ] 

^mended VII of 1924; XVII 


1920. 1 

of 1924; III of 1934;* 
Repealed in part XII of 





1927 and XX of 1927. 


LEG. BEE. 

<«r sum of money, or any part thereof, shall be 
as effectual as if such infant had att^med 
the age of twenty-one years, and had signed 
and giTen the same. 


*V.B. — The amendments made by Act HI 
of 1934 shall come into force on such date as 
the Governor-General in Council may, by notifi- 
cation in the Oadette of India appoint. Bee 
a 1 of Act HI of 1934 . 
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the imperial bane of INDIA ACT (XL¥II OF 1920). 

CONTENTS. 


Sections. 

1. Short title and coimnmcement. 

2. Definitions. 

CHAPTEE I. 

Establishment and iNCOBPORATio'Jir op 
THE Imperial Bank op India. 

3. Establishment of the Imperial Bank. 
Transfer op the undertaking of Presi- 
dency Banks to the Imperial Bank. 

4. Transfer of assets and liabilities. 

5. Terms of transfer as regards share- 
holders in the Presidency Banks. 

6. Existing ofScers and servants of Pre- 
sidency Banks and existing Provident Funds. 

7. Dissolution of Presidency Banks. 

CHAPTER nl. 

Business op the Bank. 

8. Business -which Bank may transact. 

9 . [Repealed.] 

10 . Bank may do Government business. 

tl. Acquisition of business premises. 

12. Establishment of branches and agen- 
cies. 

13. Power of Bank to take over business 
of certain other Banks and for that purpose 
to increase its capital. 

13-A. Power of Bank to grant loans to 
certain other Banks. 

CHAPTER IV. 

Shares. 

14. Nature of shares. 

15. Certificate of shares. 

16. Principal register of shareholders. 

17. Branch registers. 

18 . Trusts not to be entered^ on the regis- 
ter. 

19. Power to close register. 


Sections . 

20 . Inspection of register of share- 
holders . 

Contracts . 

21. Form of contracts. 

Regulations op Bank. 

22. Regulations of the Bank. 

CHAPTER V. 

Management. 

23. Offices of the Bank. 

24. Central Board. 

25. Local Boards, 

26. Powers of Local Boards. 

Local Boards at Calcutta, Madras 

AND Bombay. 

27. Constitution of first Local Boards. 

Central Board. 

28. Constitution of Central Board. 

29. Constitution of other Local Boards. 

30 . [J^epealed.] 

CHAPTER VI. 
Miscellaneous. 

31. Power of Central Board to make 
bye-laws . 

32. References to Presidency Banks. 

33 and 34. [Bepealed,] 

SCHEDULE I. 

F A RT T. 

Business which the Bank is authorised to 
carry on and transact. 

Part II. 

Business which the Bank is not authorised 
to carry out or transact. 

SCHEDULE II. 

Regulations or the Bank. 
SCHEDULE III.— Repealed. 
Enactments Bepealed. 


[19th September, 1920. 

An Act to constitute an Imperial Bank of India and for other purposes. 

Whereas it is expedient to constitute an Imperial Bank of India and to 
transfer to the Bank so constituted the undertaking of each of the Presidency 
Banks and to dissolve those Banks and to make provision for the regulation and 
management of the Imperial Bank of India; It is hereby enacted as follows: — 

Short title and commence 1. (1) This Act may be called The Imperial 

^®^t. Bank of India Act, 1920. 

(2) It shall come into force on such date as the Central Government 
^ay, by notification in the Official Gazette, appoint. 

- . 2. In this Act, unless there is anything repug- 

nant in the subject or context, — 

{a) ^‘appointed day^’ means such day as the Central Government may 
appoint for the commencement of this Act; 

Sec. 1. — 0. 20, R. 11, C.P. "Code, is not precluded from granting iajfca’lmonts in pro- 
in any way controlled by the provisions of the per cases simply because such a course W077ld 
Imperial Bank of India Act (XLVTI of 1920) postpone realisation of the dues by the plain- 
whieh limit the power of the Bank in the mat- ti:® "(Imperial Bank) for over six months. 16 
ter of advancing loans for a period exceeding N.L. J. 78=146 I.O. 1046=1933 N. 330. 
six months, "file Courts are not therefore 
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. .(b) Bank of BengaT^ ^^the Bank of Madras'^ and ^^the Bank of 
Bombay’’ mean, respectively, tkose Banks as constituted by the Presidency 
Banks Act, 1876. 

^c) ' ‘ dividend ’ ’ includes bonus ; 

(d) “general meeting” means the annual meeting of the shareholders of 
the Bank; 

(e) goods” includes also bullion, wares and merchandise; 

(/) ^Tocal meeting” means the annual meeting of the shareholders whose 
names are registered in a branch register; 

{g) ^^meeting” includes an adjourned holding of a meeting; 

(A) prescribed” means prescribed by by-laws made under this Act; 

(i) Presidency Banks” means the Bank of Bengal, the Bank of Madras 
and the Bank of Bombay as constituted by the Presidency Banks Act, 1876, and 
a ‘'Presidency Bank” means any one of these Banks; 

“secretary” and “deputy secretary” mean, respectively, a secre- 
tary and treasurer and a deputy secretary and treasurer of the Bank] ; 

(i) “special local meeting” means a meeting of the shareholders whose 
names are i*egistered in a branch register, convened for the transaction of some 
particular business specified on the notice convening the meeting ; • 

(^) *“ special local resolution” means a resolution passed at a special local 
meeting ; 

il) “special meeting” means a meeting of shareholders convened for 
the transaction of some particular business specified in the notice convening the 
meeting; and 

(m) “special resolution” means a resolution passed at a special meeting. 
CHAPTEE I. 

EsniBOSHMEKT AND INCORPORATION OP THE IMPERIAL BaNK OP INDIA. 

3, (1) A Bank to be called the Imperial Bank of India and in this Act 

referred to as “the Bank” shall be constituted for the 
E&tablitoent of the im pi;i;cpose of taking over the undertakings of the Pre- 
^ ' sidency Banks and to carry on the business of bank- 

ing in accordance with the provisions of this Act. 

(2) Every person who, immediately before the appointed day, was regis- 
tered as a shareholder or as a holder of stock in any of the Presidency Barks, 
together with such other persons as may from time to time become shareholders 
in the Bank in accordance with the provisions of this Act, shall, as long as they 
are shareholders in the Bank, constitute a body corporate with perpetual succes- 
sion and a common seal under the name of the Imperial Bank of India and shall 
sue and be sued in that name. 

(3) Subject to the provisions of this Act, the capital of the Bank shall 
consist of one hundred and twelve millions Ind five hundred thousand rupees 
divided into shares of five hundred rupees each. 

(4) The liability of the shareholders of the Bank shall be limited to the 
amount not fully paid up on their shares. 

CHAPTER n. 

Transfer op the Undertakings op Presidency Banks to the 
Imperial Bank. 

4. (1) Subject to the provisions of this Act, as 

Tiaiisfer of assets and from the appointed day, the undertakings of each of 
ha'bilitios. Presidency Banks shall be transferred to and shall 

vest in the Bank, 

(2) The undei-taking of a Presidency Bank shall be deemed to include 


LEE. EEF. 

1 Inserted by Act HI of 1934, S. 2. 
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ali rights, powers, authorities and privileges and all property, movable or im- 
movable, including cash balances, reserve funds, investments and all other inter- 
ests and rights in or arising out of such property as may be in the possession 
of that Bank immediately before the appointed day, and all books, accounts and 
documents relating thereto, and shall also be deemed to include all debts, liabi- 
lities and obligations of whatever kind then existing of that Bank. 

(3) If, on the appointed day, any suit, appeal or legal proceeding of 
whatever nature is pending by or against any Presidency Bank, the same shall 
not abate, be discontinued or be in any way prejudicially affected by reason of 
the transfer to the Bank of the undertaking of such Presidency Bank or of any- 
thing in this Act, but the suit, appeal or proceeding may be continued, prpsecut- 
ed and enforced by or against the Bank. 

(4) All contracts, deeds, bonds, agreements and other instruments of 
whatever nature subsisting or having effect immediately before the appointed day 
and to which any Presidency Bank is a party shall be of as full force and 
effect against or in favour of the Bank, as the case may be, and may be enforc- 
ed as fully and effectually as if instead of the Presidency Bank the Bank had 
been a party thereto. 

5. (1) The name of every person who immediately before the appointed 

Terms of transfer as registered as a shareholder in any of the 

regards shareholders in the Presidency Banks shall be registered in accordance 
Presidency Banks. with the provisions of this Act hereinafter appearing 

as holding the same number of shares in the Bank as 
stood in his name in the register of such Presidency Bank : 

Provided that, for the purposes of this section two half -shares standing 
in the name of any such person in the register of any Presidency Bank shall be 
taken as the equivalent of one share, and odd half-shares shall be dealt with as 
hereinafter provided. 

(2) The name of every person who immediately before the appointed 
day was registered as a holder of stock in any of the Presidency Banks shall be 
registered in accordance with the provisions of this Act hereinafter appearing 
as holding one share in the Bank for every Eupees five hundred of stock of 
which he was the registered holder in such Presidency Bank, and odd amounts 
of stock not amounting to Eupees five hundred shall be dealt with as hereinafter 
provided. 

(3) The Bank shall i^sue fractional certificates to the holders of odd 
half -shares and of odd amounts of stock, not amounting to Eupees five hundred, 
certifying, as the case may be, that the holder is entitled' to one-half of one fully 
paid share or such fraction of a share as the odd amount of stock is of 
Eupees five hundred. 

(4) Holders of fractional certificates shall, if resident in India, within 
three months and, in any other case, within six months from the date of the 
certificate either — 

(i) surrender their fractional certificates with other similar fractional 
certificates representing in all one fully paid share, in which case the surrenderer 
shall be entitled to be registered as a shareholder and to have a fresh certifi- 
cate for a fully paid share in the Bank issued to him and be entitled to an 
allotment of new shares in the same way as if he had been the holder of one fully 
paid share, or 

(ii) at their option surrender the fractional certificates to the Bank, in 
which case the Bank shall be entitled to sell the shares represented by the frac- 
tions, so surrendered from time to time in such manner as the Bank deems ex- 
pedient, and the aggregate net sale proceeds realized by such sale or sales shall 
be divided proportionately and paid by the Bank to the holders of fractional 
^certificates for whose account the shares may have been so sold. 
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(5) Every shareholder of the Bank whose name has been registered in 
accordance with the provisions of this section shall be entitled, in respect of 
every share of which he is so registered asi the holder, to an allotment to himself 
or to his nominee (provided that such nominee is approved by the Bank) of two 
shares in the Bank with the sum of rupees one hundred and twenty-five credited 
as paid up on payment in respect of each share in the case of a former share- 
holder or stockholder of the Bank of Bengal or the Bank of Bombay, of Rupees 
one hundred and twenty-five, and of the Bank o^ Madras of Rupees two hundred 
and twenty-five. 

(6) The Bank shall cause notice to be published in the Official Gazette 
and in two daily papers in each Presidency, and shall also send by post to every 
person whose name immediately before the appointed day was entered in the 
register of shareholders or shareholders of any of the Presidency Banks, a notice 
giving particulars of the terms hereinbefore set out as to the allotment of new 
shares and the surrender of fractional certificates, and as to the manner and 
form in which application for the allotment of new shares and the surrender 
of fractional certificates is to be made. 

(7) If within a period of three months from the date of publication in 
the Official Gazette of the notice referred to in sub-section (6), any share 
holder has not made an application for the allotment of new shares to which 
he is entitled, the Bank may offer such shares for public subscription and allot 
them to any person applying therefor: 

Provided that the Bank in the case of shareholders whose addresses are 
out oi British India may. either generally or in any particular instance, fix an 
extended period for the admission of applications, but in no case shall that period 
be later than six months from the date of the publication of the notice in the 
Official Gazette. ^ 

6. (1) Subject to the provisions of this Act, every officer and servant 

employed immediately before the appointed day by a 
Eadsting officers and ser- Presidency Bank shall, from the appointed day, be- 
zants of Presidency Banlis come an officer or servant of the Ba:^, and shall hold 
ProTident Service therein by the same tenure and 

upon the same terms and conditions and with the same 
rights and privileges as to pension or gratuity as he would have held the same 
under the Presidency Bank if this Act had not been passed . 

(2) Any person who. on the appointed day, has been granted or is in 
receipt of a pension or other superannuation or compassionate allowance from a 
Presidency Bank shall be entitled to be paid by, and to receive from, the Bank 
the same pension or allowance so long as he observes the conditions on which 
the pension or allowance was granted. Any question whether he has so observ- 
ed such conditions shall, in ease of any difference arising, be determined by the 
Central Government. 

(3) For the directors and officers of the Banks of Bombay and Madras 
who are at the commencement of this Act the respective trustees of the follow- 
ing funds, that is to say,— 

(а) the Bank of Bombay Officers^ Pension and GuaranxeC Fund, and 

(б) the Bank of Madras Pension and Gratuity Fund, and the Bank of 
Madras Officers* Provident and Mutual Guarantee Fund, 

there shall be substituted as trustees of those funds, respectively, the members 
for the time being and the corresponding officers of the Local Boards of the 
Bank at Bombay and Madras; and if any doubt arises as to who are the corres- 
ponding officers to the officers who are trustees at the commencement of this Act, 
the decision of the Central Board shall he final. 
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7. As from the appointed day the Presidency Banks shall be dissolved, and 

thereafter no person shall make, assert or take any 
resolution of Presidency claims, demands or proceedings against any of the 

' said Banks or against a director or officer thereof, in 

his capacity as such director or officer, except in so far as may be necessary for 
enforcing the provisions of this Act. 

CHAPTER III. 

Business op the Bank. 

8. Subject to the provisions of this Act, the business which the Bank is 

authorized to carry on and transact shall be the 
Business which Bany may several kinds of business specified in Schedule I, sub- 
transact. liinitations therein mentioned. 

9. [Business of London Office.] Bep. the Imperial Bank of India 
(Amendment) Act {III of 1934), S. 3. 

10. (1) It shall also be lawful for the Bank 

Bauh maj. do Govern- yx-n.dev any agreement with the ^[Reserve Bank of 
ment business. India] — 

(^-) 2 [ # ] -fco pay, receive, collect and remit money, bullion and 

securities ®[as agent for the Reserve Bank of India] on behalf of ^[any] 
Government. 

(ii) to undertake and transact any other business which, [the Reserve 
Bank of India] may from time to time entrust to the Bank,^ 

( 2 ) "' ]• 

11. For the purpose of providing buildings and places in and at which to 
carry on and manage the business of the Bank and 


jAcquisitliou 

premises. 


of business 


for its officers and servants the 


proper residences 
Bank may — 

(а) apquire any interest in immovable property; and 

(б) seU, buy, re-sell, exchange, let, furnish, repair; insure against fire 
and other risks or deal with all or any part of the same as it may consider most 
conducive to the interest of the Bank. 

Establishment of bran 12. Subject to the provisions of this Act, the 

ches ard agencies Bank may — 

(а) maintain, as branches or agencies of the Bank, any branches or 
agencies of the Presidency Banks which were in existence immediately before 
the appointed day, and may establish branches or agencies at such places,, 
^[whether in India or elsewheieV], as it deems advantageous for the interests of 
the Bank, and 

(б) discontinue any branch or agency maintained or established under 
this section. 

13. (1) With the sanction of the Central, Government, the Bank may enter 

into negotiations for and purchase and take over the 
business, including the capital, assets and liabilities, 
of any Banking company carrying on business in 
India ® [or elsewhere] of which the capital is divided 
into shares, a^d may pay the consideration for such 
purchase either in cash or by the allotment of shares 
in the capitahof the Bank, or partly in one and partly in the other of these ways, 
and may (subject to the provisions of this Act relating to the increase of capiM) 
for the purpose of any such allotment of shares, increase the capital of the Bank 
by the issue of such number^ of shares as may be determined on by the Bank. 


Power of Bank to take 
over business of certain 
other Banks and for that 
purpose to increase its capi- 
tal. 


LEG. BEE. 
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2 Inserted by ihid^ 
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Certificate of shares 


(2) Any biisiness so purchased shall after the purchase be carried ou by 
the Bank subject to the provisions of this Act. 

’ [13-A. Notwithstanding anything contained in Schedule I, the Bank may 
^ , either alone or conjointly with other persons, for the 

lorr"\o certain^ C averting the windmg up of any company 

Banks. ' [^ ] Having a share capital whicn is expressed 

in rupees in its memorandum of association or of any 
society registered under the Co-operative Societies Act, 1912, ® [or any other law 
for the time being in force in British India “^[or British Burma] relating to 
co-operative societies] or, where any such company or society is being wound up, 
of facilitating the winding up, advance or lend money to or open a cash-credit 
in favour of, such company, or society or the liquidators thereof, as the case may 
be, for any period upon the security of all or any of the assets whatsoever of 
such company or society ] 

CHAPTER IV. 

Shares. 

^ 14. (1) The shares of the Bank shall be 

Natvre of shares. property. 

(2) Each share in the Bank shall be distinguished by its appropriate 
number. 

16. A certideate under the common or ofldcial seal of the Bank specifying 
the shares held by any shareholder shall be prima 
facie evidence of the title of the shareholder to the 

shares therein specified. 

16 . The Bank shall keep in one or more books a register of its shareholders 

(in this Act referred to as the principal register), 
Principal legister of enter therein the following particulars so 

siiarehoiders. available 

(1) the names and addresses and occupations, if any, of the shareholders 
and a statement of the shares held by each shareholder, distinguishing each share 
by its number, and of the amount paid on the shares of each shareholder ; 

(ii) the date on which each person is so entered as a shareholder ; and 

(Ui) the date on which any person ceases to be a shareholder . 

17. (1) The Bank shall cause to be kept at the local head offices of the 

-o . . Bank in Calcutta, Madras and Bombay branch 

^lancn registers. registers which shall be deemed to be part of the 

principal register, and may do soi at any other local head office which may here- 
after be established under this Act. 

(2) There shall be entered in the branch register to be kept in Calcutta 
the name of every person who having been registered as a shareholder or stock- 
holder in the Bank of Bengal is entitled under the provisions of section 5 to be 
registered as a shareholder in the Bank, with the same particulars appended 
thefeto as required in the ease of the principal register, and the same provi- 
sion shall apply mutatis mutandis to the branch registers to be kept in Madras 
and Bombay. 

(3) Any shareholder, may apply to the Bank to have his name transferred 
from one branch register to another in respect of either the whol^ or any part 
of the shares standing in his name, and the Bank shall, subject to such conations 
as may be prescribed, cause the registers to be amended accordingly. 

(4) Subject to the provisions of sub-section (3) no transaction with 
respect to any share registered in one branch register shall be registered in any 
other branch register. 


LEG. REF. 
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Trusts not to be entered notice of any trust, express, implied or 

on tlie register . constructive, shall be entered on the principal or any 

branch register or be receivable by the Bank. 

19 . The Bank may close the principal register or any branch register for 

Power to close legistei . frm© or times, not exceeding in the whole thirty 

days in each year. 

20. (1) The principal register of shareholders shall be kept at such places 

Inspection of register of Bank, by notification in the Official Glazette, 

siiaieliolders. may appoint and, except when closed under the 

^ provisions of this Act, that register or any branch 
register shall during business hours (subject to such reasonable restrictions as 
the Bank may impose, so that not less than two hours in each day be allowed for 
inspection) be open to the inspection of any shareholder gratis. 

(2) Any shareholder may require a copy of any such register, or of any 
part thereof, on pre-payment therefor at the rate of six annas for every hundred 
words or fractional part thereof required to be copied. 

^[(3) A copy of the principal register of shareholders shall be complied 
within 30 days after the date of the first ordinary general meeting in each year 
and shall be filed forthwith with the officer performing the duty of registration 
of companies under the Indian Companies Act, 1913.] 

Contracts. 


Form of contracts. 


21. (1) Contracts on behalf of the Bank may 

be made as follows: — 


(1) any contract, which if made between private persons, would be by 
law required to be in writing, signed by th^ parties to b© charged therewith, may 
he made on behalf of the Bank, in writing signed by any person acting under its 
authority, express or implied, and may in the same manner be varied or dis- 
charged ; 

(ii) any contract which, if made between private persons, would by law 
be valid although made by parol only and not reduced to writing, may be made 
by parol on behalf of the Bank; by any person acting under its authority, express 
or implied, and may in the same manner be varied or discharged. 

(2) All contracts made according to the provisions of this section shall 
be effectual in law, and shall bind the Bank and all other parties thereto and 
their legal representatives. 

Regulations of Bank. 

22. The provisions contained in Schedule II 
Regulations of the Bank, shall be the regulations of the Bank in regard to the 

matters to which they relate. 

CHAPTER V. 

Management. 


23. The Bank shall have local head offices in Calcutta, Madras and Bombay, 
and at such other places in British India ^ [or British 
Ofaeers of the Bank. Burma] as the Bank, may determine 


24. The general superintendence of the affairs and business of the Bank 
nmnao n-F -Rniiv shall bc eiitrustcd to a Central Board of [Directors] 

(hereinafter in this Act referred to as the Central 


Board’’)? may exercise all powers and do all such acts and things as may 


LEG. REF. subieet to the provisions of this Act as to the 

1 InseTted by Act III of 1934, S . 8 . business to he transacted there, established an 

2 Inserted by A.O., 1937. office in London,’^ have been omitted by Act 

8' In section 23 the words ^‘with the previ- HI of 1934, S. 9. 
ous sanction of the Governor-General in Coxin- ^ Substituted by S- 10 . 

eil,^* and the words ^'The Bank may also, 
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be exercised or done by tbe Bank and are not by tkis Act expressly directed or 
required to be done by tbe Bank in general meeting. 

25. Local Boards shall be established at Calcutta, Madras and Bombay, 

Looai Unarflc, ^^y be established at such other places in British 

India ^ [or British Burma] as the Central Board 

2 [^ ^ determine. 

26. Without prejudice to the powers conferred py section 24, the Local 
Powers of Local Boards. Boards established at Calcutta, Madras and Bombay 

shall have power generally to transact all the usual 
business of the Bank, and shall have power as regards entries in the branch 
registers, respectively kept at those places, to examine and pass or refuse to 
pass transfers and transmissions and to approve or refuse to approve trans- 
ferees of shares and to give certificates of shares. 

Local Boards at Calcutta, Madras and Bombay. 

27 - The several persons who were, immediately before the appointed day, 
respectively the directors of the Presidency Banks 
Constitution of first shall constitute the first LocaJ Boards of the Bank at 
oca oar s. Calcutta, Madras and Bombay, respectively, and the 

persons who were then president, vice-president and secretary, respectively, of 
the said Banks shall fiU the same offices in the respective Local Boards until 
they vacate office in accordance with the provisions of this Act. 

Ceisttral Board. 

Constitution of Central ^'[28. (1) The Central Board shall consist of 

Board. the following Directors, namely: — 

(1) the presidents and vice-presidents of the Local ’Boards* established 
by this Act; 

(ii) one person to be elected from among themselves by the members 
of each Local Board established by this Act; 

(m) a Managing Director who shall be appointed by the Central Board 
for a period not exceeding five years on such terms as the Central Board may- 
direct, and may be continued in his appointment by the Central Board for such 
further periods not exceeding five years in each case as the Central Board 
thinks fit; 

(iv) such number of persons not exceeding two and not being “^[officers 
of the Crown] as may be nominated by the Central Government. Such persons 
shall hold office for one year but may be re-nominated ; 

(v) a Deputy Managing Director who shall be appointed by the Central 

Board; 

(vi) the secretaries of the Local Boards established by this Act ; ana 

(vii) if any Local Board is hereafter established under this Act, such 
number of persons to represent it as the Central Board may prescribe. 

(2) The Directors specified in clauses (v) and (vi) of sub-section (1) 
shall be at liberty to attend all meetings of the Central Board and to take part 
in its deliberations, but shall not be entitled to vote' on any question arising at 
any meeting: 

Provided that the Deputy Managing Director shall be entitled to vote* 
in the absence of the Managing Director. 

(3) The Central Government shall nominate an [officer of the Crown] 
to attend the meetings of the Central Board, and such officer shall be entitled 
to attend all meetings of the Central Board and to take part in its deliberations-- 
but shall not be entitled to vote on any question arising at any meeting. 


xjEe. ytm. 

:tIuseTted hj A.O., 1037. 

« Omitted by Act III of 1934, S. 9. 


^ Substituted by ibid., S. 12 . 
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29, (1) Where the Central Board establishes 

Constitution of otlier any additional local head office of the Bant in British 

Local Boards. India, ^[or British Burma] a Local Board shall he 

constituted to manage the local business of the Bank. 

(2) The number of the members of any such Local Board shall he 
such number, not less than three, as may be prescribed and shall be appointed 
in such manner as may be prescribed. 

30. [Power to remove difficulties.] Bep. ly the Imperial Bank of India 
{Amendment) Act (III of 1934), S. 13. 

OHAPTEB VI. 

Misoellaneoijs. 


31. (1) The Central Board shall, with the 

Power of Central Board previous approval of the Central Government make 
to make hye-laws. bye-laws consistent with this Act regtilating the fol- 

lowing matters, namely : — 

(а) the maximum amounts which may be advanced, or lent to, or for 
which bills may be discounted for, any individual or partnership, without the 
security mentioned in sub-clauses (i) to (iv) of clause (a) of Part I of Schedule 
I, the conditions under which advances may be made on the said security and 
the extent of the sums to which accounts may be overdrawn without security ; 

(б) the conditions subject to which alone advances may be made to 
^[Directors], members of Local Boards, or officers of the Bank, or the relatives 
of such ^ [Directors] , members, or officers, or to companies, firms or individuals 
with which or with whom such ^[Directors], members, officers or relatives are 
connected as partners, directors, managers, servants, shareholders or otherwise : 

Provided that the bye-laws shall provide that no advance without secu- 
rity shall be made to any officer of the Bank without the specific sanction 
of the Local Board under which he is serving ; 

(c) the particulars to be contained in ^[the annual and half-yearly 
balance sheets] ; and 

(d) any matter which by this Act is directed to be prescribed. 

(2) The Central Board may, with the previous approval of the Central 
Government, make bye-laws consistent with this Act regulating the following 
matters or any of them, namely; — 

(а) the keeping of the register and branch registers of shareholders; 

(б) the distribution of business amongst the ^ [Directors] and their remu- 
neration, if any; 

(c) the distribution of business amongst the members of a Local Board 
and their remuneration; if any; 

(d) the delegation of any powers of the Central Board or of a Local 
Board to committees consisting of ^ [Directors] or members, as the case may be ; 

(e) the procedure to be followed at the meetings of the Central or Local 
Boards or of any committees thereof; 

(/) the first appointment and the appointment of members of a Local 
Board established under this Act; 

(g) the powers of Local Boards established by or under this Act; 

(h) the localities in and with respect to which such Local Boards shall 
exercise their powers; 

(i) the books and accounts to be kept at the local head offices of the 

Bank; 

(g) the powers of Local Boards established by or under this Act; 

LEG. EEF. 2 Substituted by Act HI of. 1954 ^ 

1 Inserted by A.O., 1937. 
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(h) the localities in, and with respect to which such Local Boards shall 
exercise their powers; 

(i) the books and accounts to be kept at the local head offices of the 

Bank; 

{j) the renewal of certificates of shares which have been worn out or 

lost; 

{Ic) the conduct and defence of legal proceedings and the manner of 
signing pleadings; 

(1) the constitution and management of pension and provident funds 
for the officers and servants of the Bank ; 

(m) all matters which are by this Act permitted to be prescribed; and 

(n) generally the conduct of the business of the Bank. 

32. (1) The references in sections 188, 189 and 289 of the Indian Com- 

, ^ panics Act, 1913, and references in any other enact- 

Eef erenees to Presidency i;aent to the Presidency Banks or any of them shall be 
deemed to be references to the Bank. 

(2) Where by any instrument power is given to invest in, to hold or to 
exercise any rights in regard to shares or stock in a Presidency Bank, then that 
power may be exercised as if the same power were given by such instrument in 
regard to shares in the Bank. 

(3) A power of attorney in favour of a Presidency Bank or in favour 
of a Presidency Bank and its officers shall be deemed, as the case may be, to be 
a power of attorney in favour of the Bank or of the Bank and its officers. 

33. [Amendment of S, 11 (3) of Act VII of 1913.] Bep. hy the Bepeal- 
ing and Amending Act (XX of 1937), S. 3 and 8ch II. 

34. [Bepeals.] Bep. hy the Bepealing Act (XII of 1927) . 

SCHEDULE I. 


{See section 8 .) 

Part I. 

Business which the Bank is Authorised to Carrv on and Transact. 

The Bank is authorized to carrv on and transact the several kinds of business hereinafter ^ 
specified, namely: — 

(«) the advancing and lending money, and opening cash-credits upon the security of— - 

(i) stocks, funds and securities (other than immovable property) in which a trustee is authorised 
to invest trust money by anv Act of Parliament or by any ^[Indian or Burman Law] ^ [* *] any 

securities of ^[a Provincial Government, the Government of Burma] or the Government of Ceylon, 
*[and shares of the Reserve Bank of India]. 

\ii) such securities issued by State-aided railways as having been notified by the Central 
Government under section 36 of the Presidency Banks Act, 1876 , or may be notified by ^[itj under 
this Act in that behalf ; 

(iii) debentures or other securities for money issued under the authority of any Act of a 
legislature established in British India ^[or British Burma], by, or on behalf of a'district board or 
a municipal board or cormnittee, or, with the sanction of the Central Government debentures or 
other securities for money issued under the authority of a Prince or Chief of any State in India] ; 

»[ (iii-a) Subject to such directions as may be issued by the Central Board, debentures of 
companies with limited liability, whether registered in India or elsewhere;] 

(iv) goods which, or the documents of title to which, are deposited with, or assigned to, the 
Bank as security for such advances, loans or credits ; 

*[(iv-a) goods which are hypothecated to the Bank as security for such advances, loans or 
credits, if so aumorised by special directions of the Central Board ;] 

(v) accepted bills of exchange and promissory notes endorsed by the payees and joint and 

several promissory notes of two or more persons or firms unconnected with each other in general 
partnership ; ana 


LEG. REE. 
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(vi) fully paid shares ***1 of companies with limited liability, or immovable pro- 

perty or documents of title relating thereto as collateral security only where the original security 
is one of those specified in sub-clauses (i) to (iv), ^[subject to such directions as may be issued by 
the Central Board], where the original security is of the kind specified in sub-clause (v) : 

®[ provided that any advances or loans which, under the law for the time being in force, 
any of the following Governments or authorities, that is to say, the Secretary of State, any 
Government in British India, the Federal Railway Authority, the Government of Burma or the 
Burma Railway Board, may lawfully accept from the Bank may, if the Central Board think fit 
be made without any specific security.] ' 

{b) the selling and realisation of the proceeds of sale of any such promissory notes, deben- 
tures, stock-receipts, bonds, annuities, stock, shares, securities or goods which, or the documents of 
title to which, have been deposited with, or ^fpledged, hypothecated, assigned or transferred to] 
the bank as security for such advances, loans or credits, or which are held by the bank or over which 
the Bank is entitled to any lien or charge in respect of any such loan or advance or credit or any debt 
or claim of the Bank, and which have not been redeemed in due time in accordance with the terms 
and conditions (if any) of such deposit ^[pledge, hypothecation, assignment or transfer]; 

{c) the advancing and lending money to Courts of Wards upon the security of estates in 
their charge or under their superintendence, and the realisation of such advances or loans and any 
interest due thereon, provided that no such advance or loan shall be made without the previous 
sanction of the Provincial Government concerned, and that the period for which any such advance 
or loan is made shall not exceed ®[nine months in the case of advances or loans relating to the financing 
of seasonal agricultural operations or six months in other cases ; 

(d) the drawing, accepting, discounting, buying and selling of bills of exchange and 

other negotiable securities ^[* * *], 

[e) the investing of the funds of the Bank upon any of the securities specified in sub-clauses 

(i) to (iii') of clause {a) and converting the same into money when required ; and alterting, converting 
and transporting such investments for or into others of the investments above specified ; 

(/) the making, issuing and circulating of bank-post-bills and letters of credit ^[* *] 

to order, or otherwise than to the bearer on demand ; 

(^) the buying and selling of gold and silver whether coined or uncoined ; 

\h) the receiving of deposits and keeping cash accounts on such terms as may be agreed 

on ; 

(i) the acceptance of the charge of plate, jewels, title-deeds or other valuable goods on such 
terms as may be agreed on ; 

(J) the selling and realising of all property, whether movable or immovable, which may 
in any way come into the possession of the Bank in satisfaction or part satisfaction of any of its claims, 
^[and the acquisition and holding of, and generally the dealing with, any right, title or interest] 
in any property, movable or immovable, which may be the Banks’ security for any loan or advance 
or may be connected with any such security]; 

(A-) the transacting of pecuniary agencv business on commission *[and the entering into 
of contracts of indemnity, suretyship or guarantee with specific security or otherwise] ; 

(/) ^[the administration of estates for any purpose, whether as an executor, trustee or other- 
wise] and the acting as agent on commission in the transaction of the following kinds of business, 
namely : — 

(i) the buying, selling, transferring and taking charge of any securities or any shares in 
any public company ; 

(ii) the receiving of the proceeds, whether principal, interest or dividends, of any securities 
or share ; 

(iii) the remittance of such proceeds 5[* *] by public or private bills of exchange, 

payable either in India or elsewhere ; 

im) the drawing of bills of exchange and the granting of letters of credit payable out of 
India, 6[* *] 

(n) the buying, ®[* *] of bills of exchange payable out of India at any usance not 

exceeding ^[nine months in the case of bills relating to the financing of seasonal agricultural opera- 
tions or six months in other cases] ; 

( 0 ) the borrowing of money ^[* *] for the purposes of the Bank’s business, and the 

gi\dng of security for money so borrowed by pledging assets or otherwise ; 

(/>) the subsidizing from time to time of the pension funds of the Presidency Banks ; 

and] 

generally, the domg of all such matters and things as may be incidental or subsidiary 
to the transacting of the various kinds of business ^[including foreign exchange business] hereinbefore 
specified. 

Part II. 

Business which the Bane, is not authoraSfd to carry out or t .ansact. 

The Bank shall not transact any kind of Banking business other than those specified in Part I 
and in particular — 

Ti) It shall not make any loan or advance — 

(a) for a longer period than six months ^[except as provided in Cl. (^r) and CL (n) 
of Part I], or 

LEG. REF. 
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{b) upon the security of stock or shares of the Bank, or 

(«) save in the case of the estates specified in clause (f) of Part I, upon mortgage or in any 
other manner upon the security of any immovable property, or the documents of title relating thereto, 

{2) The Bank shall not (except upon a security of the kind specified in sub-clauses (i)^ to 
(i») of clause (a) of Part I) discount bills for any individual or partnership firm for an amount exceeding 
in the whole at any one time such sum as may be prescribed or lend or advance in any way to any 
individual or partnership firm an amount exceeding in the whole at any one time such sum as may be 
so prescribed. 

(3) The Bank shall not discount or buy, or advance and lend, or open cash credits on the 
security of any negotiable instrument of any individual or partnership firm, payable in the town 
or at the place where it is presented for discount, which does not carry on it the several responsibilities 
of at least two persons or firms unconnected with each other in general partnership. 

(4) The Bank shall not discount or buy, or advance and lena, or open cash credits on the 
security of any negotiable security ^[not being a security in which a trustee may invest trust money 
under S. 20 of the Indian Trusts Act, 1882] *[or the corresponding provisions for the time being in 
force in Burma] having at the date of the prooosed transaction a longer period to run than ®[nme 
months if a bill drawn for the pu:^ose of financing seasonal ^ricultural operations and six months 
in other cases] or, if drawn after sight, drawn for a longer period than *[nine months if a bill drawn 
for the purpose of financing seasonal agricultural operations and six months in other cases:] 

Provided that nothing in this Part shall be deemed to prevent the Bank from allowing any 
person who keeps an account with the Bank to overdraw such account, without security, 
to such extent as may be prescribed. 

SCHEDULE II. 

Regulations of the Bank. 

(See section 22.) 

1. Share Certtfxcates. — ^Every person whose name is entered as a shareholder in the 
register of shareholders shall, without payment, be entitled to a certificate under the common seal 
of the Bank (or if the certificate relates to shares registered in a branch register under the official seal 
of the Bank) specifying the share or shares held by him and the amount paid up thereon ; Provided 
that, in respect of a share or shares held jointly by several persons, the Bank shall not be bound to 
issue more than one certificate, and delivery of a certificate for a share to one of several joint-holders 
shall be sufficient delivery to all. 

Lien, 

2. Bank’s Lien on Shares. — ^The Bank shall have a lien on every share (not being a fully 
paid share) for all moneys (whether presently payable or not) called or payable at a fixed time in 
respect of that share, and the Bank shall also have a lien on all shares standing registered in the name 
of a single person for all moneys presently payable by him or his estate to the Bank. The Bank’s lien, 
if any, on a share shall also extend to all dividends payable thereon. 

3. Power to sell for default. — The Bank may sell in such manner, as it thinks fit, any 
^ares on which it has a lien, but no sale shall be made unless some sum in respect of which the lien 
C2dsts is presently payable, nor until the expiration of fourteen days after a notice in writing, stating 
and demanding payment of such part of the amount in respect of which the lien exists as is presently 
payable, has been given to the registered holder for the time being of the share, or to the person entitled 
by reason of his death or insolvency to the share. 

4. Disposal of proceeds of sales. — ^The proceeds of the sale shall be applied in payment 
of such part of the amount in respect of which the lien exists as is presently payable, and the residue 
shall (subject to a like lien for sums not presently payable as existed upon the shares prior to the 
sale) be paid to the person entitled to the shares at the date of sale. The purchaser shall be registered 
as the holder of the shares, and he shall not be bound to see to the application of the purchase-money 
nor shall his title to the shares be affected by any irregularity or invalidity in the proceedings in 
reference to the sale. 

Calls on Shares, 

5. Calls. — ^Thc Bank may, from time to time, make calls upon the shareholders in respect 
of any moneys unpaid on their shares, provided that no call shall exceed one-fourth of the nominal 
amount of the share^ or be pavable at less than two months from the last calls ; and each shareholder 
shall (subject to receiving at least two months’ notice specifying the time or times of payments) pay 
to the Bam at the time or times so specified the amount called" on his shares. 

6. Liability of Joint-holders. — ^The joint-holders of a share shall be jointly and severally 
liable to pay all calls in respect thereof. 

7. Ltabiuty to pay interest on unpaid calls, — If a sum called in respect of a share is not 
paid before or on the day appointed for payment thereof, the person from whom the sum is due shall 
pay interest upon the sum at the rate of ten per cent, per annum from the day appointed for the 
payment thereof to the time of the actual payment, hut the Central Board shall be at liberty to waive 
payment of that interest wkclly or in part. 

Transfer and Transmission of shares, 

8. Execution of transfers, — ^The instrument of transfer of any share in the Bank 

be executed both by the transferor and transferee, and the transferor shall be deemed to remain 
holder of the share until the name of the transferee is entered in the register of shareholders in respect 
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9. Form of Transfers.— Shares in the Baiik shall be transferred in the following Form, 
or in any usual or common Form which the ^[Bank] shall approve ; — 

I, i4, B. of ^ 5 in consideration of the sum of rupees 

paid to me by C. D, of (hereinafter called ** the 

said transferee ”) do hereby transfer to the said transferee the share (or shares) numbered 
in the Imperial Bank of India to hold unto the said transferee, his executors, administrators and 
assigns, subject to the several conditions on which I held the same at the time of the execution 
thereof, and 1, the said transferee, do hereby agree to take the said share (or shares) subject to 
the conditions aforesaid. 

As witness our hand the day of 

Witness to the signature of, etc, 

10. Power to decline to i^gister transfers. — The Bank may decline to register any 
transfer of shares, not being fully paid shares, to a person of whom it does not approve, and may 
also decline to register any transfer of shares on which the Bank has a lien ®[or any transfer of shares 
to any person who is a minor or has been found by a Court of competent jurisdiction to be of unsound 
mind or to or in the name of any firm]. The Bank may also suspend the registration of transfers 
for any period during which it has under the provisions of this Act directed that the registers shall 
be closed. 

The Bank may decline to recognise any instrument of transfer unless — 

(a) a fee not exceeding two rupees is paid to the Bank in respect thereof ; and 
{b) the instrument of transfer is accompanied by the certificate of the shares to which it 
relates, and such other evidence as the Bank may reasonably require to show the right of the trans- 
feror to make the transfer. 

i[ii. The executors or administrators of a deceased sole holder of a share, the holder of a 
succession certificate issued under Part X of the Indian Succession 
Deceased shareholders. Act, 1925, in respect of the share, and the person in whose favour 

a valid instrument of transfer of the share was executed by the 
•deceased holder during his lifetime, shall be the only persons who may be recognised by the Bank 
as having any title to the share. In the case of a share registered in the names of two or more holders, 
the survivors or survivor, and, on the death of the last survivor, his executors or administrators or 
any person who is the holder of a succession certificate in respect of such survivor’s interest in the 
share,' and a person in whose favour a valid instrument of transfer of the share was executed by such 
survivor during his lifetime, shall be the only person who may be recognised by the Bank as having 
any title to the share.] 

12. Death or insolvencjy op shareholders. — ^Any person becoming entitled to a share 

in consequence of the death or insolvency of a shareholder ®[or in consequence of a transfer by a 
deceased shareholder during his lifetime! shall, upon such evidence being produced as may be 
required by the Bank, have the right ^[subject to the provisions of Regulation lo], either to be 
registered as a share holder in respect of the share or, instead of being registered himself, to make 
such transfer of the share as the deceased or insolvent person could have made, *[* * *] 

13. Rights of persons acquiring^ shares on death or insolvency of shareholder. — 
Any person becoming entitled to a share in consequence of the death or insolvency of the holder 
shall be entitled to the same dividends and other advantages to which he would be entitled if he 
were the registered holder of the share, except that he shall not, before being registered as a share- 
holder in respect of the share, be entitled in respect of it, to exercise any right conferred on a share- 
holder in relation to meetings of the Bank. 

Forfeiture of shares, 

14. Failure to pay call. — ^If a shareholder fails to pay any call or instalment of a call 
on the day appointed for payment thereof, the Central Board may, at any time thereafter during 
such time as any part of such call or instalment remains unpaid, serve a notice on him requiring 
payment of so much of the call or instalment as is unpaid, together with any interest which may 
have accrued. 

15. Form of Notice : — ^The notice shall name a further day (not earlier than the expiration 
of fourteen days from the date of the notice) on or before which the payment required by the notice 
is to be made, and shall state that, in the event of non-payment at or before the time appointed, the 
shares in respect of which the call was made will be liable to be forfeited. 

^ 16. Forfeiture of shares. — If the requirements of any such notice as aforesaid are not 
complied with, any share in respect of which the notice has been given may at any time thereafter, 
before the payment required by the notice has been made, be forfeited by a resolution of the Central 
Board to that effect. 

17. Disposal of forfeited shares. — A forfeited share may be sold or otherwise disposed of 
on such terms and in such manner as the Central Board thinks fit, and at any time before a sale or 
disposition the forfeiture may be cancelled on such terms as the Central Board thinks fit. 

18. Liability of shareholders after forfeiture. — A person whose shares ht.ve been 
• forfeited shall cease to be a shareholder in respect of the forfeited shares, but shall, notwithstanding, 

remain liable to pay to the Bank all moneys which, at the date of forfeiture, were presently payable 
by him to the Bank in respect of the shares, but his liability shall cease if and when the Bank receives 
payment in full of the nominal amount of the shares. 

LEO-. BIP 
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Alteration of Cafntal. 

19. Power to increase or reduce capital, — The shareholders of the Bank may, by special 

resolution i[* increase or ^[and with the previous sanction of the Central Government] reduce 

the capital of the Bank : , , , j i 0+ 

Provided that no such special resolution shall be deemed to have been passed, unless at 
least one-third in number of the shareholders, holding at least one half of the paid-up capital of the 
Bank for the time being, be present in person or by proxy, and the majority of such shareholders 
have voted either by show of hands or by poll, as the case may be, in favour of the said 
resolution. 

20. Procedure on resolution to increase capital. — When any such special resolution 
to increase the capital has been passed, the Central Board may, subject to the provisions of th^ 
Act and to the special directions (if any) given in reference thereto by the meeting at which such 
resolution has been passed — 

(a) make such orders as it thinks fit for the opening of subscriptions by the shareholders 
towards such increase of capital ; , . . . 1 • 1 ^ 

{b) allow to the shareholders such period to fill up the subscription as it thinks ht ; 

(c) direct the manner in which the shareholders shall subscribe and pay into the Balpk 
the proportions of new capital which they ir ay respectively desire to subscribe ; and 

(d) make such orders as it thinks fit for the disposal and allotment cf the amount of new 
capital that may not be subscribed for and paid up in the manner aforesaid. 

21. New Shares. — ^An-y new shares shall be subject to the same pro\ision with reference to 
the payment of calls, lien, transfer, transmission, forfeiture and otherwise as the shares in the original 
capital. 

22. Procedure on resolution to reduce capital. — When any such special resolution to 
reduce the capital has been passed, the Central Beard may (subject, as aforesaid) determine the 
manner in which the reduction shall be carried into effect. 

Meetings of Shareholders, 

23. (i) Annual General Meeting. — On the first Monday of the month of August in every 
year, or as soon after such day as is convenient, a general meeting shall be held at such time and 
at such town where there is a local head office of tne Bank as shall from time to time be prescribed 
by the Central Board, at which meeting the Central Board shall submit to the shareholders a ^[balance 
sheet] of the Bank made up to the preceding thirtieth day of June : 

Provided that such general meeting shall not be held on two consecutive occasions at any 
one town in which there is a local head office of the Bank. 

(2) A notice convening such meeting, signed by ® [the managing Directors or Deputy Manag- 
ing Director] shall be published in the Official Gazette and in such manner as the Central Board 
may direct at least fifteen days before the meeting is held.' 

^[24. (i) The Central Board shall convene a special meeting on the requisition of any three 
Directors or of not less than one hundred shareholders holding 
Special meetings. shares whether fully paid up or otherwise of the aggregate amount 

of not less than five hundred thousand rupees, upon which all 
calls or other sums due have been paid, if such requisition is signed by the requisitionists and addressed 
to the Managing Director or Deputy Managing Director and contains a statement of the object of 
the proposed meetirg. 

(a) The requisition may consist of several documents in like form, each signed by one 
or more of the requisitionists. 

(3) Sixty days’ previous notice of any such meeting shall be given by the Central Board 
under the hand of not less than three Directors, and such notice shall state the purpose for which 
the meeting is convened and the time and place of such meeting, and shall be advertised in the Official 
Gazette and in not less than three daily newspapers, of which one shall be a newspaper published 
in the vernacular : 

Provided that not less than three months’ prewous notice shall be thus given of anv special 
meeting held for the purpose of increasing or reducing the capital of the Bank. ' 

^ (4) The place of such meeting shall be the place where the head office of the Bank is situated 
at the time of the meeting. 

... (5) If the Central Board does not proceed within 21 days from the date of deposit of the 
requisition referred to in sub-sections (i) and (2) to cause a meeting to be called, the requisitionists 
or a m^onty of them in value, may themselves call the meeting, but in either case any meeting so 
called shall be held within three months from the date of deposit cf the requisition.] 

^25, ( i) QpoRUM.—No business shall be transacted at any meeting, whether general or snecial 
d^areholde.., in person or by pro^, S present 

^ If within one hour from the time appointed for the meeting, a quorum is not present 

the meeting if convened by shareholders not being ^fDirectors], shall be d&olved ; in any o^ 
case, It shall stand adjourned to the same day m the following week at the same time an/ place,. 


LEGr. EEF. 
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and if at such adjouined meeting a quorum is not present, those snareholders who are present 
shall be a quorum. ^ 

26. (i) Decision by majority of votes. — Save as is otherwise provided in this Act in regard 
to resolutions for the increase or reduction of capital or for the removal of a ^ [Director] every election 
and every matter submitted to a meeting, whether general or special, shall be decided by a majority 
of votes. 

(2) No shareholder shall be allowed to vote at any such meeting in respect of any share 
acquired by transfer, unless such transfer shall have been completed and registered at least three 
months before the time of such meeting. 

(3) shareholder shall be entitled to vote at any meeting in respect of any shares held 
by him alone or jointly, whilst any call due from him alone or jointly remains unpaid. 

27. Power to declare resolution carried by show of hands. — Save as otherwise pro- 
vided in this^ Schedule a declaration by the chairman of any meeting, that a resolution has been 
carried or rejected thereat upon a show of hands, shall be conclusive, and an entry to that effect 
in the book of proceedings of the Bank shall be sufficient evidence of that fact, without proof of the 
number or proportion of the votes recorded in favour of, or against, such resolutions, unless, imme- 
diately on such declaration, a poll be demanded in writing by ten shareholders present and entitled 
to vote at such meeting. 

28. Poll to be taken, if duly demanded. — ^If a poll be duly demanded, it shall be taken 
either at once or at such time and place and, save as otherwise provided in this Act, either by open 
voting or by ballot, as the chairman directs, and the result of the poll shall be deemed to be the reso- 
lution of the meeting at which the poll was demanded. 

29. Proceedings and resolutions at meetings to be binding. — ^The proceedings at any 
meeting and all resolutions and decisions of such meeting shall be valid and binding on the Bank 
to far as such proceedings, resolutions and decisions are consistent with the provisions of this Act. 

Votes of Members, 

30. Votes. — On a show of hands every shareholder present in person shall have one vote* 
On a poll every shareholder shall have one vote for every four shares of which he is the holder. 

31. Votes of joint-holders. — In the case cf joint-holders, the vote of the senior who tenders 
a vote, whether in person or by proxy, shall be accepted to the exclusion of the votes of the other 
joint-holders ; and for this purpose seniority shall be deternined by the order in which the names 
stand in the register of shareholders. 

32. Votes on behalf of lunatics and minors. — ^A shareholder of unsound mind, or in 

respect of whom an order has been made by any Court having jurisdiction in lunacy, may vote, 
whether on a show of hands or on a poll, by his committee or other legal guardian, and a shareholder 
who is a minor may similarly vote by his guardian and any such committee or guardian may, on 
a poll, vote by proxy. « 

33. Shareholders in default. — ^No shareholder shall be entitled to vote at any general 
meeting unless all calls or other sums presently payable by him in respect of shares in the Bank have 
been paid. 

34. Poll. — On a poll votes may be given either personally or by proxy. 

35. PoRM OF proxies. — The instrument appointing a proxy shall be in writing under the 
hand of the appointer or of his attorney duly ^authorized in writing. No person shall act as a proxy 
unless either he is entitled on his own behalf to be present and vote at the meeting at which he acts 
as a proxy, or he has been appointed to act at that meeting as proxy for a corporation. 

36. Deposit of proxies. — The instrument appointing a proxy and the power of attorney 
or other authority (if any) under which it is signed, or a notarially certified copy of that power or 
authority, ^[or, in the case of a power of attorney previously deposited and registered with any local 
head oflSlce, a certificate of the secretary of such local head office as to such deposit and registration], 
shall be deposited at the head office of the Bank in the place where the meeting is to be held not less 
than ninety-six hours before the time for holding the meeting at which the person named in the 
instrument proposes to vote, and in default the instrument of proxy shall not be treated as valid- 

Local Meetings, 

37. Annual local meeting. — A general meeting of the shareholders on a branch register 
shall be held once in every year at the local head office of the Bank at which the branch register is 
kept. It shall be held on such date as the Central Board may direct. 

38. Procedure at local meeting. — The foregoing provisions of this Schedule as to the 
convening of general and special meetings and procedure at meetings shall, so far as may be, apply 
to local and special local meetings of the shareholders on a branch register : 

Provided that references in the said provisions to shareholders shall be deemed to be refe- 
rences to shareholders on the Branch register, and references to ^[Directors, the Managing Director 
or Deputy Managing Director] and the Official Gazette shall be deemed to be references, res- 
pectively, to the members of the Local Board, secretaries and to the local Official Gazette : 


LEG. IIEV, 
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Provided, further that ten or more shareholders holding shares to the aggregaee amount of 
fifty thousand rupees may convene a special local meeting and that the number of shareholders to 
constitute a quorum and to demand a poll in the case of a local meeting shall be, respectively, twenty 
and five. 

Qualifications and disqualifications of "^[Directors'] and others. 

39* (l) QJJALIFIGATION and disqualification of DIRECrORS AND OF MEMBERS OF LoCAL 

Boards. — No person shall be qualified to serve as a ^[Director] or as a member of a Local Board who 
is not a holder in his own right of unencumbered shares of the Bank, to the nominal amount of ten 
thousand rupees at the least ; 

Provided that this provision shall not apply in the case of a person who is an officer of the Bank 
or is nominated * *] by the Central Government, 

(2) No person shall be qualified to serve as a ^[Director] or as a member of a Local Board — 
if he holds the office of director, provisioal director, promoter, agent or manager of any 
joint-stock bank established, or having a branch or agency in British India ^[or British^ Burma] or 
advertised as about to be established, or to have a branch or agency in British India ®[or British Burma] ; 

Provided that this disqualification shall not apply to any person being a director of a joint- 
stock bank, who may be nominated as a ^[Director under the provision of clause (z»)] of sub-section 
(i) of section 28 ; or 

if he is a salaried officer of ^[the Grown] not specially authorised by this Act or by the 
Central Government to serve as a member ; 

^[and the office of a Director] or a member of the Local Board shall be vacated — 

if the person holding it resigns his office or dies ; 

if he accepts or holds any other office of profit under the Bank ; 

if he becomes insolvent or bankrupt, or compounds with his creditors ; 

if he is declared lunatic, or becomes of unsound mind ; 

if he is absent from the Central Board or the Local Board, as the case may be, for more than 
six consecutive months ; or 

if he ceases to hold in his own right the amount of shares required to qualify him for the 

office. 

^ (3) No two persons who are partners of the same mercantile firm, or are directop of the 
same private company, or one of whom is the general agent of, or holds a power of procuration from 
the other, or from a mercantile firm of which the other is a partner, shall be eligible or qualified to 
serve as members of the Central Board or ^[of the same Local Board] at the same time. 

Removal of "^[Dheciors] and memher of Local Boards. 

40. Removal of Directors. — The shareholders may, by a special resolution passed by a 
majority of the votes of shareholders holding in the aggregate not less than one half of the capital, 
renmve any ^[Directors (other than a Director nominated by the Central Government)] before the 
expiration of his period of office, and appoint, in his stead, a qualified person, who shall in all respects 
stand in his place. 

41. ^ RemoV'al of member of Local Board. — ^The shareholders on a branch register may 
by a special local resolution passed by the votes of shareholders holding in the aggregate not less 
than one-half of the capital on the branch register, remove any member of the Local Board before 
the expiration of his period of office, and appoint, in his stead, a qualified person who shall in all 
respects stand in his place. 

Meetings of Central Board. 

42. (i) Meetings of Central Board. — Meetings of the Central Board shall be convened 
not less than once in every ^[four] months by ^[the Managing Director or Deputy Managing Director] 
and a meeting of the Central Board shall be held once at least in every year i[at each of the local 
head offices established at Calcutta, Bombay and Madras : 

Provided that not less than four meetings shall be convened by the Managing Director 
or Deputy Managing Director in every year]. 

(2) Any Local Board may require ^[die Managing Director or Deputy Managing Director] 
to convene a meeting of the Central Board at any time and ^[the Managing Director or Deputy 
Managing Director] shall forthwith convene a meeting accordingly. 

(3) Four ^[Directors] entitled to vote shall form a quorum for the transaction of business. 

(4) At each meeting of the Central Board the ^[Directors] present shall elect from among 
themselves a chairman for such meeting, who, if he is entitled to vote, shall have a second or casting 
vote in all cases of an equal division of votes. 

Local Boards. 

43 '^ (^) Term of office and number of members of Local Boards. — At the first general 
local meeting after the commencement of this Act, and at the annual general local meeting thereafter, 
the members of the Local Board who have been longest in office as members thereof shall go out 

of office. The vacancies shall be filed by election at a general or special local meeting. 

(2) Any member so retiring may be re-elected, and if any question arises as to which 
of the member who have been the same time in office shall retire, the question shall be decided 
by the Local Board by ballot. 

tc. T- . LEG. REF. * Inserted by A. O., 1937. 
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(3) Subject to any by-laws which may be prescribed, the number of members of any 
Local Board may be varied by a special local resolution. 

(4) Three of the members of a Local Board shall form a quorum for the transaction of 

business. 

(5) Meetings of a Local Board shall be convened by the president, vice-president, or, in 
their absence, the senior member of the Board, whenever he thinks fit. 

44. ^ (i) President, Vice-president and Chairman. — (i) At the first meeting of the Local 
Board which takes place after the first meeting of the Central Board in each year, the Local Board 
shall elect from among its members a president and a vice-president and the elected Director referred 
to in clause (ii) of sub-section (i) of section 28. They shall continue in their respective offices until 
the first meeting of the Local Board after the first meeting of the Central Board in the following year, 
and, whenever the office of president or vice-president or of such elected Director becomes vacant, 
the Local Board shall at its next meeting elect a successor who shall hold office for the unexpired 
portion of the period for which his predecessor was appointed.] 

(2) The president or, in his absence, the vice-president shall be chairman at all meetings of 
the Local Board ®[at all general or special meetings held in the town where the Local Board is 
established] and at all general or special local meetings : 

Provided that, if both the president and vice-president be absent at any meeting, the persons 
present at such meeting shall elect a chairman from among ^[the member of the Local Board present], 

(3) The chairman shall have a second or casting vote in all cases ot an equal division of 

votes. 

45. (i) Vacancies. — Any vacancy occurring on a Local Board by the death, resignation or 
disqualification of any member shall be filled up by the remaining members who shall co-opt a duly 
qumified person to fill the vacancy, 

(2) Any member so appointed shall be considered to have held office from the date on 
which the member in whose place he is appointed was elected or, when such member was appointed 
under this clause, from the date on which his mediate or immediate predecessor was elected, as the 
case may be. 

General provisions as to Central and Lo*'al Hoards. 

46. Proceedings of Boards not invalidated by \’acancies. — ^No act or proceeding of the 
Central Board or of a Local Board shall be invalidated merely by reason of the existence of a vacancy 
or vacancies among its ^[Directors] or members. 

47. Acts of members of boards valid notwithstanding stiBSEQpENT discovery of dis- 
q,UALiFiaATiON. — ^All acts done by any person acting in good faith as a ^[Director] or as a member 
of a Local Board shall be as valid as if he was a member of the Central or Local Board, as the case 
may be, notwithstanding it be afterwards discovered that there was some defect in his appointment 
or qualification. 

48. (i) Indemnity of members of board?. — Every ^ [Director] and every member of a Local 
Board shall be indemnified by the Bank aa:ainst all losses and expenses incurred by him in or about 
the discharge of his duties except such as happen from his own wilful act or default. 

(2) A ^[Director] shall not nor shall a member of a Local Board be responsible for any 
other ^[Director] or member or for any officer or servant of the Bank or for any loss or expense happen- 
ing to the Bank by the insufficiency or deficiencv of value of, or title to, any property or scurity acquired 
or taken on behalf of the Bank, or by the insolvency, bankruptcy or wrongful act of any customer or 
debtor of the Bank, or by anything done in the execution of the duties of his office or in relation thereto, 
or otherwise than for his own wilful act or default. 

The Seals. ’ 

49. (i) Common Se\l. — ^The common seal of the Bank shall not be affixed to any instru- 
ment except in the presence of at least three ^[Directors] including ^[the Managing Director or 
Deputy Managing Director] who shall sign their names to the instrument in token of their presence, 
and such signing shall be independent of the siting of any person who may sign the instrument 
as a witness. Unless so signed as aforesaid, such instrument shall be of no validity. 

(2) The Bank shall have for use by the Local Boards at Calcutta, Madras and Bombay, 
and may have for the use of other Local Boards established under this Act, official seals which shall 
be fascimilies of the common seal of the Bank with the addition of the name of the local head office 
where it is to be used. 

(3) The official seal shall be affixed to the certificates issued in respect of any shares entered 
in the branch registeres kept at those places and may be used for such other purposes as may be 
prescribed. 

(4) An instrument to which an official seal is duly affixed shall bind the Bank as if it had 
been sealed with the common seal of the Bank. 

(5) An official seal shall not be affixed to any instrument except in the presence of at 
least two members of the Local Board and the secretary ^[or Deputy Secretary] who shall sign their 
names to the instrument in token of their presence, and such signing shall be independent of the 
signing of any person who may sign the instrument as a witness. Unless so signed as aforesaid such 
instrument shall be of no validity. 
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Officers of the Bank. 

50. Appointment, Salaries, Suspension and Removal of officers. — ^The Central Board 
and subject to the provisions of this Act, the Local Boards shall have power — 

{0) to appoint such officers and servants as may be necessary to conduct the business of 
the Bank, 

(6) to grant salaries, pensions and other emoluments to such officers and servants, ^^[and 
to grant gratuities or other financial assistance, either temporary or permanent, to widows, children 
or other dependents of deceased officers or servants] , and 

((;) to suspend or remove any officer or servant of the Bank. 

51. Accounts receipts and documents of Bank by whom to be signed. — ^The manag- 
ing ^[Director and Deputy Managing Director] the secretaries and mch other 2 [em.ployees] of the 
Bank as the Central Board may authorise in this behalf by notification in the Official Gazette are 
hereby severally empowered for and on behalf of the Bank, to endorse and transfer promissory notes, 
stock receipts, slock debentures, shares, securities and documents of title to goods, standing in the 
name of, or held by, the Bank and to draw, accept, and endorse bills of exchange, bank post-bills, 
and letters of credit in the current and authorized business of the Bank, ®[*] to sign all other ac- 
counts, receipts and documents connected with such business ^[and to execute proxies to vote 'at 
meetings on behalf of shareholders from whom the Bank holds general powers of attorney] . 

52. Officers forbidden to engage in other commercial business. — ^No managing ^fDirector] 
secretary, inspector, manager or accountant in the service of the Bank and, without the previous 
sanction of the Board no khazanchi cashier, or shroff, in the service of the Bank and no agent, at any 
branch or agency of the Bank shall, engage in any other banking or commercial business, either on 
his own account or as agent for any other person or persons, or shall act as broker or asrent for the 
sale or purchase of Government or other securities. 

53. Security from officers. — Every person appointed to hold or act in any one or more 
of the said offices, and every other officer from whom the Central Board may think fit to require it, 
shall give security to the Bank for the faithful discharge of his duty to the satisfaction of the Central 
Board in such amount and in such manner as it thinks proper. The security to be given as aforesaid 
by the person holding or acting in the office of secretary shall not be in a less amount than fifty thousand 
rupees. 

Accounts and Dividends. 

54. (i) Books to be balanced twice a Year. — ^The Central Board shall cause the books 
of the Bank to be balanced on every thirty-first day of December and every thirtieth day of June. 

(2) A statement of the balance at every such period, signed by a majority of the ® [Directors] 
shall be forthwith sent to the Central Government. 

2 [ (3) The statement of the balance shall contain the particulars and shall be in the form 
required by section 132 of the Indian Companies Act, 1913, and the profusions of that section and 
of section 136 of the same Act, shall apply to the Bank in like manner as they apply to a banking 
company.] 

55. (i) Dividends to be determined half-yearly. — ^An Account of the profits of the Bank 
during the previous half-year shall be taken on or immediately after every thirty-first dav of December 
and every thirtieth day of June, and a dividend shall be made as soon thereafter as conveniently 
may be and the amount of such dividend shall be determined by the Central Board. 

(2) No unpaid dividend shall bear interest as against the Bank. 

56. Transfer to Reserve. — ^The Central Board may, before declaring any dividend, set 

aside out of the pro’fits of the Bank such sums as it thinks proper as a reserve or reserves which shall 
at the discretion of the Central Board, be applicable for meeting contingencies, or for equalizing 
dividends, or for any other purpose to which the profits of the Bank may be properly applied, and 
pending such application may, at the like discretion, either be employed in the business of the Bank 
or be invested in any of the securities specified in sub-clauses (i) to (iii) of claues (a) of Part I of 
Schedule I. V / V y 

57. Joint-holders. — several persons are registered as joint-holders of any share, any one 
of them may give effectual receipts for any dividends payable on the share. 

Audit. 

58. (i) Auditors.— -Three auditors shall be elected and their remuneration fixed at the 
annual general meeting. The auditors may be shareholders, but no 2 [Director] or member of a 
Local Board or other officer of the Bank shall be eligible during his continuance in office. Any 
auditor shall be eligible on quitting office for re-election. 
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they may be dismissed. It is not right to assume 
that ffie power of dismissal is a power of summary 
disinissal. Where no stipulation exists as to 
notice, a hired servant can be dismissed only 
on reasonable notice. 1939 5 So==(ig$g) i 
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(2) The first auditors of the Bank may be appointed by the Central Board before the 
annual general meeting and if so appointed shall hold office only until the first annual general meeting. 
All auditors elected under this clause shall severally be and continue to act as auditors until the first 
general meeting after their respective elections : 

Provided that, if any casual vacancy occurs in the office of any auditor elected under this 
section ^[the vacancy may be filled by the Central Board]. 

59. Government Auditors. — Without prejudice to anything contained in the foregoing 
provisions, the Central Government may appoint such auditors as it thinks fit to examine and report 
upon the accounts of the Bank. 

60. (i) Rights and Duties of Auditors. — ^Every auditor shall be supplied with a copy of 
the half-yearly balance-sheet, and it shall be liis duty to examine the same, with the accounts and 
vouchers relating thereto. Every auditor shall have a list delivered to him of all books kept by the 
Bank, and shall at all reasonable times have access to the books, accounts and other documents of 
the Bank, and may, at the expense of the Bank if appointed by it and at the expense of the Central 
Government if appointed by it, employ accountants or other persons to assist him in investigating 
such accounts, and may, in i elation to such accounts, examine any ^[Director] or any member of a 
Local Board, or any officer of the Bank. 

(2) The auditors shall make a report to the shareholders or to the Central Government, 
as the case may be, upon the annual balance sheet and accounts and in every such report they shall 
state whether, in their opinion, the balance-sheet is a full and fair balance-sheet containing the 
prescribed particulars and properly drawn up so as to exhibit a true and correct view of the state 
of the Banks’ affairs, and in case they have called for any explanation or information from the Central 
Board, whether it has been given and whether it is satisfactory. Any such report made to the 
shareholders shall be read together with the report of the Central Board at the annual general 
meeting. 

2[6o-A. Notwithstanding anything contained in this Act or in se' tion 271 of the Indian 
Companies Act, 1913, if the shareholders of the Bank pass a special 
Lictuidation. resolution that the Bank be wound up voluntarily under the pro- 

visions of the Indian Companies Act, 1913, the Bank shall be 
wound up in accordance with the provisions of that Act with regard to the voluntary winding up of a 
company : 

Provided that, for the purposes of this section, no such special resolution shall be deemed 
to have been passed, unless at least one-third of the shareholders holding at least one-half of the 
paid-up capital of the Bank for the time being be present in person or by proxy and a majority poll 
by open voting in favour of the said resolution and such resolution is thereafter confirmed by a 
majority of the shareholders at a subsequent special meeting held at an interval of not less than 
two months or more than three months from the date of the meeting at whi''h the resolution was 
first passed.] 

Notioes. 

61. (i) Service. — K notice may be given by the Bank to any shareholder either personally 
or by sending it by post to him to his registered address or (if he has no registered address in British 
India ®[or British Burma] to the address, if any, within British India ®[or British Burma] supplied 
by him to the Bank for the giving of notices to him, 

(2) Where a notice is sent by post, service of the notice shall be deemed to be effected by 
properly addressing, pre-paying and posting a letter containing the notice and, unless the contrary 
is proved, to have been effected at the time at which the letter would be delivered in the ordinary 
■course of post. 

^[62. A shareholder who has no registered address in India ®[or Burma] and has not supplied 
to the Bank an address for the giving of notice to him shall not 
Absence of registered address, be entitled to any notice, notwithstanding anything contained in 

this Act.] 

63. Notice on joint-holders. — A notice may be given by the Bank to the joint-holders of 
a share by giving the notice to the joint-holder named first in the register in respect of the share. 

64. Notice to legal representativ'e. — ^Any notice given in accordance with the foregoing 
provisions shall be deemed to have been duly given notwithstanding that the shareholder be then 
■decesased and whether or not the Bank had notice of his decease, and shall in that event, be deemed 
to b^e a notice to his legal representative. 

65. Service of notice on Bank. — notice may be served on the Bank by leaving it at, or 
sending it by post to, any local head office of the Bank. 

[jV. B . — The following S. 41 of the Act, the Amending Act III of 1934 is to be read along 
with this Act] 

“41. Notwithstanding any amendment made in the said Act by this Act (III of 1934'i in 
regard to the manner in which the Central Board shall be consti- 
Temporary saving of existing tuted, the Central Board existing at the commencement of this 
Central Board. Act, shall, until it has been re-established in accordance with the 

said Act as amended by this Act, continue to transact business 
and shall have all the powers of the Central Board under the said Act as so amended.” 

SCHEDULE III. 

Enactments Repealed. [Repealed by Act XII of 1927). 


LEG*. REE. 

1 Substituted by Act HI of 1934. 


2 Inserted by see. 39, Act III of 1934. 

3 Inserted by A.O., 1937. 
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THE INDIAJT INCOME-TAX ACT (XI OP 1922). 1 

[^th March, 1922^ 

An Act to consolidate and amend the law relating to Income-tax and Super-tax, 
Whereas it is expedient to consolidate and amend the law relating to Income- 
tax and Super-tax ; It is hereby enacted as follows : — 

Short title, extent and com.- I . (i) This Act may be called The Indian Income- 

Tax Act, IC2Q. 


mencement. 


LEG*. EEE. 

iFor Statement of Objects and Reasons, 
see Gazette of India, 1921, Pt. V, p. 159; 
and for Report of loint Committee, see ibid., 
1922 Pt. V, p. 31. 

This Act has been declaied in force in the 
district of Khondmals by sec. 3 and Seh. of 
the Khondmals Laws Regulation, 1936 (IV 
of 1936) and in the district of Angul by see. 
3 and Sch. of the Angul Laws Regulation, 
1936 (V of 1936). 

The Act has been applied with certain ex- 
ceptions to persons in the Chittagong HiU- 
tacts, by sec. 2 of the Chittagong Hill-tracts 
Laws Regulation, 1937 (Ben. Reg. II of 
1937). 


Sec. 1 : Scope op the Act. — (P e? 
Mukerjee.) 52 C, 1=28 C.W.1T. 1074=1925 
C. 34 (22 O. 78S ; 23 0. 563, Ref.). See also 
18 S.L.R. 68=1925 S. 130. 

0HA.EACT3SRISTIC OF INCOME-TAX — InCOME- 
TAX AND POOR RATE — ^DlPPERENCB BETWEEN. — 
The purpose of the Income-tax Act is to tax 
a peison^s total income from all sources; the 
method of assessing income derived by 
ownership or occupation of hereditaments is 
somewhat arbitrarily based on annual value 
and not on actual income, but that does not 
alter the essential characteristic of income- 
tax that it is a tax on income generally. On 
the other hand, the poor rate is levied in res- 
pect of the occupation of hei edit aments, ir 
resp-Setive of a pei son's income generally, and 
irrespective of whether the rate payer is in 
fact deriving profits or gains from such 
occupation. A dwelling-house is a burden, 
not a source of profit, for the occupier, who 
pays rent for it. He is rated on the value 
of' the burden, while he remains unrated in 
respect of his whole profits, be they from 
business or fiom investments. This marks 
the essential difference in chaiacter between 
income-tax and rates. 162 I.C. 479 (P.C.). 
Per Beaumont, C.J., and Broomfield, J, — ^It 
is clear that in a statute imposing income-tax, 
that is a tax on total income, the tax relating 
to land is none the less income-tax because 
it is assessed on the annual value of the land 
and not on the actual income. But it does 
not follow from that proposition that every 
statute which charges a tax in relation to 
annual value of land is charging a tax on in- 
come. Prima faoie^ a tax on the annual 
value of land is not a tax on income. 1940 
Bom. 05. Kania, — ^In determining the 

nature of a tax though consideration may he 
given to the standard on which the tax is 
levied, that is not the determining factor, 
I.L,R. (1940) Bom, 58=42 Bom.L.R. 10=3 
F.L.J. 25=1940 Bom. 65 (F3.). 


Krishna&wami Ayyangar, J. — (1) The In 
come-tax Act, being a taxing statute, should 
receive a strict construction that is a eons- 
tiuction in favoui of the subject and 
not in favoui of the Crown. If a 
ease appeals to be governed by eithei 
of two provisions, it is clearly the right of 
the assessee to claim that he should be taxed 
undei the one which lea\es him with a ligh- 
ter burden. I.L.R. (1940) Mad. 178=51 L. 
W. 222=1940 Mad. 366= (1940) 1 M.L.J. 
319 (F.B.). 

Construction. — On points specially dealt 
witn in the Act it should be interpreted with- 
out reference to pievious state of law. 28 C. 
W.N. 1074=52 0. 1=1925 C. 34. Construc- 
tion most beneficial to the subject should be 
adopted. 48 0. 161; 43 A. 139. ‘‘li the 
Crown, seeking to recover tax cannot bring 
the subject within the letter of the law, the 
subject IS free'' — (Per Lord Cai'ns in Far- 
tmton V. Attorney-General, L.R. 1 ILL. 100). 
But the Court cannot undertake, out of its 
notions of what is fair, to adopt or re arrange 
the machinery of the Act upon a question as 
to whether a certain payment made by the 
assessee is allowable or not in computing in- 
come-tax. 57 C. 918=1930 0. 641. Per 
Beaumont, C.J. — ^In construing a taxing Act, 
the Court is not justified in straining the lan- 
guage in Older to hold a subject liable to tax. 
If the legislature intends to assess the estate 
of a deceased person to tax charged on the 
deceased in his lifetime, the legislatuie must 
provide proper machinery and not leave it to 
the Court to endeavour to extract the appro- 
priate machineiy out of the very unsuitable 
language of the Statute. 55 B. 313=33 
Bom.L.R. 388=1931 B. 333. See also I.L.R. 
(1940) Mad. 178=1940 Mad. 366= (1940) 1 
M.L.J. 319 (F.B.). It is obviously undesira- 
ble that in construing an All And'ia Act like 
the Income-tax Act different constructions 
should be placed upon the Act in different 
provinces. 1940 I.T.R. 1. As to mode of 
keeping accounts for income-tax, see 7 Mys. 
L.J. 2S7. Income of pievious year as basis 
of income-tax, see 1929 M. 35=55 M.L.J. 844 
(P.B.). A man who is liable to pay a tax is 
entitled to take shelter under aU devices 
which he may adopt within the law to aVoid 
payment of the tax. 19^9 A. 919=1930 A. 
L J. 26. See also 26 A.L.J. 280=50 A. 495 

F.B.); 1940 Mad. 366= (1940) l M.L.J. 319 

F.B.); 43 Bom,L.R. 258=1941 Bom, 205= 
I.L.R. (1941) Bom. 384; 1938 Lah. 194. The 
amounts received from the sale of timber 
trees are income and as such liable to income- 
tax, 54 M. 21=1930 M. 764=59 M.L.J. 265 
(F.B.). 

INTERPRETATION.—Where a statute has been 
punctuated, the punctuation marks must be 
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(2) It extends to the whole of British India, including British Baluchistan 
and the Sonthal Parganas and applies also, within the Indian States and the tribal 
areas, to British subjects who are in the service of the Grown or of a local authority 
established in the exercise of the powers of the Grown Representative or the Central 
Government in that behalf, and to all other servants of the Grown in the said 
States and areas.] 


LEG. BEE. 

1 Substituted by A.O., 1937. 


taken as part of the Statute, 46 M.L.J. 42 
= 1924 M. 455. 

Income-tax Manuaij. — The Income-tax 
Hanual merely contains departmental ins- 
tructions for administering the Act and for 
guidance of officials and is not authoritative 
of the statute which is binding on the Courts. 
131 I.C. 193=1931 L. 320 (2) (F.B.); 49 M. 
22=1926 M. 287=50 M.L.J. 63. See also 12 
Xf, 757=1931 L. 441 (as to the effect of B. 25 
of the Income-tax Manual). 

Operation and Commencement. — ^Whe» e 
the proceedings, such as issue of notice, etc., 
were taken under the Income-tax Act of 
1918, the subsequent coming int) force of 
the Act of 1922 does not make the latter ap- 
plicable. 80 I.C. 362. 

English and Indian Law, — The English 
and Indian Income-tax Acts, not being in 
paH materia decisions of the English Courts 
are not as a rule useful guides on the cons- 
truction of the Indian enactment. 59 I.A. 
206=59 C, 1343 =36 0,W.N. 653=63 M.L.J-. 
124 (P.C.); 52 0. 1=28 O.W.br. 1074. See 
also 67 I.A. 239=I.L.B. (1940) 2 Cal. 215= 
1940 P.O, 124= (1940) 2 MX.J. 577 (P.C.). 
But on some fundamental concepts reference 
may be to some extent usefully made to Eng- 
lish decisions, in particular as to the meaning 
of the word ^^ineome”. 70 I.A. 180=22 Pat. 
713=1943 P.C. 153= (1943) 2 ML.J. 410 (P. 
C.). See also 1946 All. 306 (P.B.), English 
decisions are not decisions of ^'foreign 
Courts^' and the decisions of English Courts 
on the English Income-tax Act are the best 
guides to the interpretation of the Indian 
Act. 44 M. 718=41 M.L.J. 177 j 52 C. 1= 
’28 C.W.]Sr. 1074; 1933 P.C. 145=65 M.L.J. 
585=60 0. 1029=60 I.A. 196 (P.O.). Ex- 
treme care must be taken in applying Eng- 
lish decisions to cases under the Burma In- 
come-tax Act, because the Scheme of the Eng- 
^Hsh Income-tax Act, 1918, and the Schemes 
of the Burma Income-tax Act, 1922 are en- 
tirely different. 1938 Bnag.L.B. 346=175 I. 
'•C. 287=1938 Bang. 151 (S.B.). An assep- 
ment is valid in law when the source of in- 
come is non-existent in the year of assess- 
ment but had been in existence in the pre- 
wious year. Per BanMn, 0.1. — ^The general 
scheme of the Income-tax Law in England is 
that tax is payable in respect of a source of 
income existing in the year of assessment, 
"though the amount is often measured by the 
results of previoq^ years. But under the 
-Indian Income-tax Act the income of the pre- 
vious year is not merely the standard by 
which the next yearns income is to be compu- 
ted but is itself the subject-matter of the tax. 
54 G, 630=31 O.W.N. 557=1927 0. 553. The 
’Indian Law bases the liability of a person to 

aCM.— 357 


taxation on the place where the income ac- 
crues or arises, or is received, but not on the 
place of his residence. 10 L. 657=1929 L. 
609 (P.B.). The invocation of Imperial In- 
come-tax ^ Code and of decisions pronounced 
upon it is apt to be very misleading in the 
inteipretation of Indian Income-tax legisla- 
tion which is framed on other and fortun- 
ately much simpler lines. 60 LA. 196=1933 
P. 0. 145=65 M.L.J. 285 (P.C.). 

Debates in the Legislative Asseaibly 
aie not admissible in construing this Act. 20 
Luck. 212=1945 Oudh 35. 

Legal Opinions.— It is not proper for the 
Income-tax Officer to ask the assessee to pro- 
duce opinions of legal practitioners in sup- 
port of his contention. Where such opinions 
are annexed by the assessees to their peti- 
tions the proper course is for the tribunal to 
state that the petitions cannot he received 
until the statements as to opinions are re- 
moved. 12 P. 5=14 Pat.L.T. 171=1933 P. 
123. 

Income, what is. — The word ^income' is 
not defin^ in the Act. It connotes a perio- 
dical monetary return "coming in^' with 
some sort of regularity or expected regula- 
rity from definite source. The source is not 
necessarily one which is expected to be con- 
tinuously productive, hut it must be one 
whose object is the production of a definite 
return, excluding anything in the nature of 
a mere windfall. 59 I.A. 206=59 C. 1343 = 
1932 P.C. 138=63 M.L.J. 124 (P.C.).. See 
also 37 Bom.L.B. 126; 1933 P.O. 145=60 I. 
A. 196=65 M.L,J. 285 (P.C.), cited under 
sec. 3. 

Appeal to Privy Cocnchi— Limitation. — 
An application for leave to' appeal to Privy 
Council in a case under the Income-tax Act 
is governed by Art. 179 rather than by Art. 
181 of the Limitation Act and the date of 
the judgment is the starting point of limita- 
tion. 59 0. 251=36 O.W.]Sr. 127=1932 C. 
587. The Commissioner of Income-tax pre- 
ferring an appeal to Privy Council is entitled 
in computing the period of limitation to de- 
duct the period taken for copies of judgment. 
59 C. 251. 

PRESUAIPTrON OP GOOD FAITH OP ASSESSEE, — 
The normal presumption is in favour of good 
faith and not of bad faith on the part of the 
assessee. To start with, the assessee is en- 
titled to the presumption that an entry in 
his accounts is made in the ordinary course 
and not with an intention to conceal the real 
income. 12 Mys.L.I. 245=39 Mys. H. O. B, 
772. Where a system of accountancy has 
been adopted by an assessee and recognised 
by the Income-tax authorities in previous 
years as correct, and on that basis a parti- 
cular item has been allowed as deductible in 
the computation of ^ profits in previous 
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(3) It shall come into force on the first day of April, 1922. 

2. In this Act, unless there is anything repugnant 
Detim ons. in the subject or context, — 

(i) “ agricultural income ” means — 


the income-tax authority will not be justifiei 
in subsequent years to turn lound and refuse 
to accept that system of accountancy; a 
party cannot both approbate and reprobate, 
12 Mys.L.X 245=39 Hys.H.O.B. 772. 

Double taxation, Eeliep against — Eng- 
lish Finance Act. — ^In order to claim relief 
afforded in respect of double taxation it is 
necessary to pro\e (i) payment of or liability 
to pay United Kmgaom income-tax for a 
year of assessment or a part of the year’s in- 
come, and (ii) payment of dominion tax for 
that year in respect of the same part of the 
assessee’s income; those parts had to be as- 
certained by excluding from the statutory 
incomes in the two countries items which do 
not satisfy the conditions according to the 
true construction of the section; and it is the 
smaller of these two incomes in respect of 
which relief is afforded; (w) the woid ^‘in- 
come” in the section meant not real income, 
but '^statutory” or ^^notional income,” by 
means of which tax is calculated; (iv) an 
analysis of the two incomes, for the purpose 
of comparing, for example, the resp^tive 
aUowanees for repairs or depreciation, is in- 
admissible; (v) that nothing need be regard- 
ed except the two statutory incomes^ of the 
business, taking care, of course, to see that 
neither includes iacome from any other 
source; (n) that the rules which determine in 
the United Kingdom or in a Dominion the 
aUowances or deductions which are permissi- 
ble for the purpose of assessing a tax-payei 
to income-tax in either country must be ^s- 
xegarded in determining the comparabl**' in- 
comes, provided that the incomes are derived 
from the same source; {vn) that actual pay- 
ment, and not ultimate incidence, was the 
criterion both of the right to relief and of 
the right to deduct. 1939 59. 

Claim, allowance of — ^Effect fob subse- 
quent YEARS. — The fact that in a previous 
year an Income-tax Officer had allowed a cer- 
tain claim does not bind the Income-tax Offi- 
cer in a subsequent year. 154 I.C. 191=1935 
D. 81 (S.B.). As to application of principle 
of res judicata, see 1941 P. 527—194 I.O. 
464, As to estoppel, see 1938 Cal. 557, 

“Officer of Cbow”----Meaning op. — ^T he 
expression “officer of the Crown” , covqrs a 
Collector. The latter is in one sense an offi- 
cer of the Pfbvineial Government, but there 
can be no doubt that in India he is also an 
“officer of the Crown.” 20 Pat. 573=1941 I. 
Tit. 386=194 DC. 663=22 PatX.T. S63= 
1941 Pat. 306 (GJB.). The proceedings be- 
fore the Income-tax Officer are not judicial 
pS?oceedings ^ the sense in which this term is 
erffinarily need, and all th4t is required of 
him is to proceed v^thout bias and give suffi- 
<dent oppoi%ctni%r to the OSsessee to place his 
case before him, ^ or tn other words, to cOn- 
4uCt himself in accordance wiBh the rules of 
Ju^ce, equity and good coiwciettee; and the 
Control exetcisable by the High Cbnrt on the 


Income-tax Officei in these circumstances is 
slight. 39 P.LJJ.. 1028=1937 Lali. 721. 

Avoiding incom-tax by means not for- 
bidden by law is not unlawful : 26 A.L.J. 280 
=1928 A. 81 (F.B.); 1930 A.L.J. 26=126 
I.C, 435=1929 A. 919; though it may be an 
offence by false return or concealment to 
evade payment of income-tax. 1928 A. 81 (P. 
B.), Any'^subjeet of the State is entitled to 
escape paying taxes if he can devise a lawful 
method of doing so but by dividing what is 
in fact a single transaction between two docu- 
ments he does not achieve his object nor 
does he change the nature of the transaction. 
9 P. 194=1930 P. 33 (S.B.). See also 57 C, 
918=1930 C. 641; 1929 A. 919; 1928 A. 81 
(F.B.). 

Second Income tax cannot be imposed 
without sanction of Governor-General. 9 Lah. 
340=106 I.C. 882=1928 L. 53. See also 
1945 Oudh 35. 

Sec. 2 (1): Agricultural Income. — The 
imposition of income-tax in respect of income 
other than agricultural income derived from 
a permanently settled estate would not be a 
breach of the Madias Permanent Settlement 
Regulation. 59 L.W. 100= (1946) 1 M.L.J. 
120. Forest income is “agricultural income” 
45 M. 518=1922 M. 325 (P.B.). Daeome deri- 
ved from pasturage is agricultural income. 
See 1924 Rang. 337; 1924 Cal. 668=51 Cal. 
504=84 DC. 31. Where cattle are wholly 
stall-fed and not pastured upon the land at 
all, doubtless, it is trade and no agricultural 
operation is being carried on; where cattle 
are being exclusively or mainly pastured and 
are nonetheless fed with small amounts of 
oil cake or the like, it may well be that the 
income derived from The sale of their milk is 
agricultural income. But between the two ex- 
tremes there must be a number of varying de- 
uces, and the task for the Income-tax Officer 
is to apply his mind to the two distinctions 
and to decide iu any particular case on which 
side of the fence the matter falls. The In- 
come-tax Officer has to see whether the 
cattle derived sustenance to a material ex- 
tent from the produce of the ground, and 
whether they did so or not is entirely a ques- 
tion of fact for him and one which cannot be 
reviewed by the High Court. 176 DC. 601= 
1938 Rang. 260 (F.B,). Ih order to deter- 
mine whether certain iacome is agricultural 
income or not, regard must be had to the 
source of such income; an annual sum in the 
nature of an ex gratia payment made by the 
Bettiah Raj to the assessee in consideration 
of some services rendered by an ancestor of 
his in the remote part i§ not derived from 
land and could not be regarded as agricul- 
tural income within the meaning of sec. 2 (1) 
of the Act. 1941 Pat. 27=1940 D.T.R. 416. 
To bring rent or revenue derived from land 
under the head of agricultural income under 
sec. 2 (1) (a) it is necessary to show not only 
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{a) any rent or revenue derived from land which is used for agricultural 
purposes, and is either assessed to land-revenue in British India or subject to a 
local rate assessed and collected by ^[officers of the Grown] as such ; 


Lm. EEF. 

1 Substituted for “officers of Go^ ernmeu*'' 
by A.O., 1937. 


that the land from which it is derived is as- 


sessed to land revenue, but also that the land 
is used for agricultural purposes. This shows 
that double taxation is not legally impossible. 
20 Luck. 212=1944 O.W.N. 443=1945 Oudh 
35. Agricultural income does not lose its 
right to exemption because it can be brought 
under one of the heads of income set out in 
sec. 6 of the Income-tax Act. 45 C.W.N. 647 
=1941 I.T.R 292=1941 Cal. 598. Profits 
derived by a money-lender from a usufructu- 
ary mor, gage is “agricultural income”. 62 LA. 
215 = 69 M.L.J. 474 (P.C.). Where under an 
arrangement for the liquidation of a debt, a 
usufructuary mortgage is executed by the 
debtor and the mortgagee leases back 
the property to the debtor and the 
latter engages to pay the creditor de- 
finite annual payments, those payments 
stipulated for being rent reserved by 
the lease, are agricultural income within the 
meaning of sec. 2 (1) (a) and no portion there- 
of could be considered to be interest, damage 
or compensation. 1944 O.W.X. 454=1945 I.T. 
R. 98=1945 Oudh 44. ‘Dharat’ which means 
weighing charges levied by the landlord on 
the tenants in addition to the rent is also 
agricultural income and is exempt from 
assessment. 365 I.O. 141 = 1936 L. 602. Sec. 


2 (1) of the Act applies to the case of a per- 
son who gets agricultural income from the 
use of the land by direct operation. It is 
not applicable to a lambardar who gets cer- 
tain fees which constitute his remuneration 
for the work of the collection of the land 
rrvenue. Lambardari fees are not, therefore, 
within the definition of agricuitural income. 
38 P.L.R. 402=1936 L. 595. Jvahasam and 
additional avaTcasanrif renewal fees paid by a 
tenant to his landlord in respect of agricuL 
tural lands under the Malabar Tenancy Act 
constitute “agricultural income” as defined 
by see, 2 (1) (a). In the same way any fur- 
ther exactions collected by the landlord iroin 
Ms tenant before his lease is renewed rnust 
also be held to be “agricultural income' as 
the landlord gets the exactions as the o^er 
of agricultural land. 58 
Mad. 207= (1945) 1 M.L.J. 263 =I.L.B. 1945 
Mad. 837. Where a malilcana is acquired just 
as an annuity or maintenance allowance 
might be acquired in consideration of the r^ 
linquishment of all claims to property which 
though it might have originally borne some 
relation to the land revenue, had now ceased 
to do so and which is in the nature of a feu- 
dal payment, is not agricultural income with- 
in the meaning of the Act. Sueh;a malikana 
is something outside the ordinary Uw ^vern- 
ing that TiMUTcana which is payable bjr an 
under-proprietor to a superior proprietor 
and cannot be considered to be re^ or re- 
venue derived from land. 1944 O.W.N. 45 


=1945 I.T.R. 98=1945 Oudh 44. 

ZaT-i'Chdharvm which is one-fourth of the 
sale price of houses when houses are trans- 
ferred by one person to anothei and to which 
the zamindar is entitled is not agricultural 
income within the meanmg of sec. 2 (1). Nor 
IS nasarana which represents th-=» considera- 
tion received by the zamindar for granting 
permission to a person to build a house on a 
plot of land belonging to the zamindar, agri- 
cultuial income. LL.R. (1942) All. 39r=1942 

A. L.J. 543=1942 F.L.J. (H.C.). 167=1942 

All. 295. The rent of the site of a flour mill 
cannot be regaided as agricultural income, as 
the woiking of a flour mill is not an agricul- 
tural purpose. 38 P.L.R. 402=1936 L. 595. 
The net profit from commission charged to 
tenants for sale of theii produce on their be- 
half does not fall within the definition of 
agricultural income. 38 P.L.R. 402=1936 L. 
595. Where the tenant had executed a pro- 
note for arrears of rent, interest earned^ on 
the pronote is not “agricultural income” and 
is taxable. 55 M. 830=63 M.L.J. 20. 8e& 

also 1941 Cal. 443. Where the assessee bemg 
a usufructuary mortgagee is in the position 
of a landlord" with respect to the actual culti- 
vating tenants, the income derived from such 
lands must be agricultural income within 
the meaning of the Income-tax Act and is 
therefore exempt from taxation. 13 P, 336 
=15 P.L.T. 185=1934 P. 178 (S.B.). Simple 
mortgagee — ^Rents and profits collected by 
receiver and deposited in Court — Payment to 
mortgagee — not agricultural income. 53 

L. W. 714=1941 Mad. 246= (1941) 1 M.L.J. 
262. Cash remuneration *feceived by Mut- 
walli, where wakf properties consisted en- 
tirely of agricultural income is taxable. 45 
C.W.N. 647=1941 Cal. 598. Income derived 
from toddy extracted from cocoanut trees 
situated on lands assssed to Government re- 
venue is agricultural income when it is recei- 
ved by the actual cultivator, whether owner 
or lessee of the land on which the trees grow. 
50 M. 923=53 M:.L.J. 666=1927 M. 1038 (F. 

B. ). If the income is obtained by a person 
who has produced the trees from which the 
toddy is tapped, or has not doue an> agri- 
cultural operation whereby those trees have 
been raised, it is not agricultural income. 50 

M. 923=1927 M. 1038=53 M.L.J, 666 (F. 

B.). Income from lease of fishery rights is 
not “agricultural income” which is exempt 
from taxation. 1932 M, 757=63 M.L.I. 634 
(F.B.). The words “agricultural purposes’ 
in sec. 2 (1) of the Act cannot be held to 
cover the process of flooding the land occu- 
pied by letting in the sea water and then ex- 
tracting the sodium chloride from it by eli- 
minating the other chemical constituents* 
A licensee of salt factory is liable to pay 
income-tax on the profits he makes by the- 
manufacture of salt. 50 M. 763 — 1927 ^ M* 
848=53 MX.3r. 377 Fees ^ received 

from land used for storing purchases of 
crops do not come within the definitioii 01 
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(i) any income derived from such land by — 

{i) agriculture, or 

{ii) the performance by a cultivator or receiver of rent-in-kind of any process 
ordinarily employed by a cultivator or receiver of rent-in-kind to render the produce 
raised or received by him fit to be taken to market, or 


“agricultural income” and cannot therefore 
be exempted fiom assessment. 31 C.W.N'. 

1047=1927 C. 793. It is not possible to lay 
down any general lule thau payments in the 
nature of salami or namrana must be regard- 
ed as payments of rent and, therefore, in 
come. The question would depend on the 
facts and circumstances of each case. Salami 
or nasarana may in certain cases be pay- 
ment of rent in advance, but in other cases 
it may well be a lump payment for the trans- 
fer of the leasehold interest. The natuie 
of the payment whethei capital or income, 
cannot be decided as a question of law, but 
can only be decided after a full investigation 
of all the facts. It must also be ascertained 
whether the holdings settled are holdings 
connected or unconnected with agriculture. 
If they are connected with agriculture, the 
payments would be agricultural income. 
1940 P.W.N. 702=1941 Pat. 39. See also 
31 O.W.N. 1047=1927 CaL 793. ^ ^elami’^ 
or premium when paid for recognition of a 
transfer of a holding from one tenant to 
another is not agricultuial income. 1921 C. 
262=48 0. 766=25 O.W.N. 80=61 I.C. 112; 
S3 C. 34=1925 C. 929. Nor does nasar paid 
by tenants to zamindar. 194i P. 39. As to 
income received from MuJcarraridars or per- 
manent leaseholders, see 1941 Pat. 39=1940 
P,W.N. 702. As to income from quarries, 
see 25 A.L.J. 816=50 A. 98=1927 A. 703. 
Income derived by letting out land for pur- 
poses of stocking timber is not agrigultural 
income. 86 I.C. 1028=1925 L, 488. Main- 
tenance allowance is not agricultural income 
though paid out of the income from land. 
See 52 M. 827=1929 M. 598=57 M.L,J. 36; 
10 O.W.N. 1003=1933 O. 475, See also 60 I. 
A. 196=60 C. 1029=1933 P.O. 145=65 M. 
L.J. 285 (P.C.). Annuity reserved on a sale 
of an estate is not “agricultural income”. 62 
I.A. 207=1935 P.O. 143=69 M.L.J. 190 (P. 
■C.), Whether the rent derived from lands 
leased out on patni leases is agricultural in- 
come or not is to be determined not with 
reference to the nature of the leases by 
which they were let out but by reference to 
the use to which the land has been 
put. Where a portion of the lands which a 
zamindar has given on patni lease is used for 
nott-agricultural purpose, the rent paid by 
the patnidar to the zamindar which is attri- 
butable to that portion of the lands is not 
^‘agricultural income” within the meaning of 
the Act. The question whether any portion 
of the income derived from the patnidar by 
the zamindar is agricultural or not is one of 
fact. 1940 I.T.E, 378. See also 1941 Pat. 
39=1940 P.W.N. 702. Mutation fees paid 
by transferee' of occupancy holding and the 
landlord's fees paid under sec. 12, Bengal 
Tenancy Act, are agricultural income ex- 
empt from income-tav. 7 P. 550=9 Pat.L. 
T. 439=1928 P. 468. See also 118 1.0. 593 


=1929 P. 449=9 P. 1 (P.B.). Profits from 
the sale of sugar manufactured fiom sugar 
cane grown is not “agiicultural income”. 53 

I. C. 301 (F.B.). Interest on arrears of rent 
collected by a landlord from agricultural 
tenants under see. 67 of the Bengal Ten- 
ancy Act of 1885 is not agiieultural income 
as defined by sec. 2 (1) (a) of the Income-tax 
Act and IS therefore assessable to income-tax. 
Such interest is neither rent nor revenue de 
rived from land. 1941 Cal. 443=1940 I.T. 
K 460. 

Agricultural land in Burma — Income 
FROM — exempt. — Income from agricul- 
tural land in Buima is not covered by the de- 
finition of “agricultural income” in sec. 2 (1) 
(a). The definition can cover only agiicul- 
tural income in British India. I.L.E. (1945) 
Mad. 775=58 L.W. 74=1945 Mad. 314= 
(1945) 1 M-L.!. 190. 

Interest on arrears op rent op land. — 
Interest accruing on arrears of rent derived 
from land is agricultural income. 1944 I.T. 
E. 428=1944 Pat. 207 (S.B.). See also 23 
Pat. 374=25 P.L.T. 146=1944 Pat. 198 (S. 
B.); 21 Pat. 461=1942 Pat. 381; 26 

Pat.L.T. 43. Interest on arrears of 
rent payable by a ryot to the land- 
holder under the Madras Estates Land 
Act is not agricultural income within the 
meaning of the Income-tax Act. Such inter- 
est is not rent. It is an additional sum paya- 
ble to the landholder as compensation for the 
delay in the payment of the rent. Nor can 
it be cl ssified as revenue “derived from 
land.”^ The fact that the landholder may 
distrain for arrears of rent and interest there- 
on does not make the interest “rent.” The 
fact that the Madras Estates Land Act 
makes the rent and interest a first charge 
on the land does not also alter the 
character of the interest. In deciding whe- 
ther it is^ or is not agricuTFural income within 
the meaning of the Income-tax Act, lEe Court 
can only have regard to the definition in tho 
Income tax Act. I.L.E. (1944) Mad. 322= 
56 L.W. 617=1944 Mad. 76= (1943) 2 M.L. 

J. 439. Arrears of rent under Bengal Ten- 
ancy Act — ^Interest on — Is not agricultural 
income and is taxable. 1943 I,T.E. 546. See 
also 199 LO. 763. 


Forest Trees and Froest Produce. — The 
word “agricultme” implies something which is 
achieved with the aid of human agency. In- 
come derived from trees which have grown 
wild canaot be legitimately described as agri- 
cultural income and to describe it as such 
would involve a distortion of the meaning of 
the word “agriculture.” 59 L.W. 100=1946 
^ 120. See also 

1922 Mad. 325; 1946 I.T.E. 356. The term 
agriculture” cannot be defined by the nature 
cultivated, but should be defined 
rather by the circumstances in which the cid- 
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{iii) the sale by a cultivator or receiver of rent-in-kind of the produce raised 
or received by him, in respect of which no process has been performed other than 
a process of the nature described in sub-clause {it) ; 

{c) any income derived from any building owned and occupied by the 
receiver of the rent or revenue of any such land, or occupied by the cultivator, or 
the receiver of rent-in-kind, of any land with respect to which, or the produce of 
which, any operation mentioned in sub-clauses {ii) and (m) of clause {b) is carried 
on : 

Provided that the building is on or in the immediate vicinity of the land, 
and is a building which the receiver of the rent or revenue or the cultivator or the 
receiver of the rent-in-kind by reason of his connection with the land, requires as a 
dwelling house, or as a store-house, or other out-building ; 


tivation is carried on. The mere fact that an 
industry has some connection with or is in 
some way dependent on land is not sufficient 
to bring it within the scope of the term. Tho 
term ^^agricultural ” for purposes of the Act 
should be construed in its primary sense as 
meaning the art or science of cultivating the 
ground. The expression ^dand used for agri- 
cultural purposes^^ in sec. 2 (1) (e) therefore 
cannot extend to forests of spontaneous 
growth where nothing is done to pre- 
pare the soil for trees to be plant- 
ed therein, and where the growth of 
the trees is not fostered by tillage. 
Accordingly income from t1 e sale of forest 
trees of spontaneous growth growing on 
land which is assessed to land revenue ^ is 
not agricultural income within the meaning 
of s-c. 2 (1) (a). 20 Luck. 212=1944 O.W. 
N. 443=1945 Oudh 35. The income from 
the sale of forest trees growing on land natu- 
rally and without t’ e aid of human agency 
is not agiicultural income and as such is not 
ex mpt from income-^ ax 1944 O.W.N. 451 
=1945 L.T.E. 94=1945 Oudh 42. 

Secs. 2 (1) and 4 (3) {' oiH ) : Fixed remu 

NERATION PAID TO MUTWALLI OUT OF AGRICUL- 
TURAL INCOME OE' WASP ESTATE. — ^Although 
the ip come received by a wakf estate is 
agricultural income within the definition of 
sec. 2 (1), the remuneration paid to the mut- 
walli out of such income is not agricultural 
income received by him, vhen the amount of 
his remuneration is fixed and does not 
depend either on the nature of the proper- 
ties or assets which constitute the wakf 
estate nor on the amount of the income 
derived therefrom by it. A different ques- 
tion may arise if the mutwaUi^s remunera- 
tion is by way of a fractional part of the in- 
come of the wakf estate or by a percentage 
commission. 70 I.A. 14=I.L.B. (1943) 1 

Oal. 367=1943 P.O. 20 =(1943) 1 M.L.J. 

494 (P.C.). 

Under two deeds, a person was appointed 
mutwalli and be was to receive both the agri- 
cultural and non-agricultural income, 
and after performing the functions of his 
office, was allowed to appropriate the resi- 
due of t^-e amount received in lieu of his ser- 
vices. The whole of the amount received by 
him was sought to be assessed on the ground 
that once t^^e income of the agricultural pro- 
perties reached the hands of the assessee in 
his primary character as mutwalli, its cha- 
racter as ^^agricultural income^^ was exhaust- 


ed and therefoie when the residue, after 
satisfying the prior trusts, was appropriated 
by the assessee in his secondary capacity as 
beneficiary, it ceased to be ‘agricultural 
income” and had lost the protection of sec. 
4^ (3) (wh) : Eeldj that so long as the ser- 
vices were and are performed the assessee 
was and will be, beneficially interested in 
the surplus income of the properties and 
was and will be, a beneficiary in respect of 
that surplus under the trusts of wakf. And 
the agricultural income which he received 
as mutwalli did not change its character 
when he received the residue as beneficiary. 
MeXdj fuHhe'i', that in determining the 
amount of the agricultural income in such 
residue which would be exempt from assess- 
ment, the principle to be applied was that 
the prior charges on the mixed income fund 
should be apportioned between the compo- 
nent parts thereof rateaHy and in conse- 
quence the surplus which remains should be 
rateably attributed to agricultural and non- 
agricultural income. Therefore the method 
to apply was to treat the residue in the hands 
of the assessee as being composed of agricul- 
tural and' non agricultural income in the 
same ratio as the total of these two classes 
of income bore to each other at the time 
when they passed into the common fund, 
I.L.E. (1942) All. 425=1942 A.L.J. 358= 
1942 All. 194 (SB.). Where a resident of 
British India who has business in British 
India takes a lease of agricultural land in an 
Indian State and brings the crop into British 
India where it is sold, the profit is received 
in British India. But it is not agricultural 
income in British India within the meaning 
of sec. 2 (1) (o) of the Income-tax Act. 
225 I.C. 41=1946 I.T.E. 554. 

Sec. 2 (1) (b) {UXSee 46 L.W. 247= 
1937 Mad. 745= (1937) 2 M,L.J. 310 (S.B.\ 

“Market”. — The word “market” in 
the section implies a real centre of 
economic exchange. The purchase by 
jails of aloe leaves for preparing fibre 
out of them through prisoners by crude 
methods is merely an artificial condition 
having no relation to a market for agricul- 
tural pioduce. 9 P. 185=123 I.C. 610=1930 
P. 44 (S.B). The process ^^ordinarily employ- 
ed hy cultivators*^ must mean one in ordinary 
use amongst cultivators generally. The Licome' 
tax Act so far as agricultural income is con- 
cerned only relieves the producer from liabi- 
iity to income-tax so long as he is a bo»a 
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(2) ** assessee ” means a person by whom income-tax is payable ; 

(3) ^[Appellate] Assistant Commissioner” means a person appointed 
to be an ^[Appellate] Assistant Commissioner of Income-tax under section 5 ; 

(4) ''business” includes any trade, commerce, or manufacture or any 
adventure or concern in the nature of trade, commerce, or manufacture; 

(4- A) " the Central Board of Revenue ” means the Central Board of 
Revenue constituted under the Central Board of Revenue Act, 1924 ;] 

(5) " Commissioner ” means a person appointed to be a Commissioner 
of Income-tax under section 5 ; 

(6) " company” means a company as defined in the Indian Companies 
Act, 19133 or formed in pursuance of an Act of Parliament or of Royal Charter 
or Letters Patent, or of an Act of the Legislature of a British possession or of a law 
of an Indian State, and includes any foreign association, whether incorporated or 
not, which the Central Board of Revenue may, by general or special order, declare 
to be a company for the purposes of this Act ;] 

(6-A) " dividend ” includes — 

(a) any distribution by a company of accumulated profits, whether capi- 
talised or not, if such distribution entails the release by the company to ifs share- 
holders of all or any part of the assets of the company ; 

{b) any distribution by a company of debentures or debenture-stock, to the 
extent to which the company possesses accumulated profits, whether capitalised 
or not ; 

{c) any distribution made to the shareholders of a company out of accu- 
mulated profits of the company on the liquidation of the company : 

Provided that only the accumulated profits so distributed which arose during 
the six previous years of the company preceding the date of liquidation shall be so 
included ; and 


LEG*. EEP. 

1 Inserted by sec. 2 of Act YII of 1939. 

3 Inserted by see. 4 and Sch. of Act IV of 
1924. 

8 Substituted by sec. 2 of Act XL of 1940. 

4 Inserted by see. 2 of Act VII of 1939. 


fide agriculturist carrying on that business 
in the ordinary course of good lusbondry. 
Where cotton is first ginned and then sold 
in market, then, although it may be distinct- 
ly advantageous even from the mere point 
of view of transport to do so, it cannot be 
said that ginning is essential in order to en- 
able the produce to be fit to be taken to 
market. 139 LC. 316=1932 K 61, Manu- 
facture of liris or cigarettes made of 
tobacco wrapped in tendu leaves — ^Tendu 
^ant growing wildly without human effort — 
th*ofits from business — ^Not exempt as agri- 
cultural income. 1939 LT.E. 493. The 
assessees were growers of tobacco, the leaf 
of which was used for making Virginia ciga- 
rettes. In order to make the leai suitable 
for the market, the assessees dried it by a 
process called '^ue curing” and the question 
arose whether the process was one ordinarily 
employed by a cultivator within the mean- 
ing of sec. 2 (1) (b) (m). Held, (1) that 
the question was one of fact and no question 
of law arose under sec. 66 (1) of the Act: 
(2) that the process of curing employed by 
the assessees was a process ordinarily eiu- 
pl^yed by a tobacco cultivator to leuder it 
mt to be taken to the market when the 


tobacco grown was of the nature grown bv 
the assessees. (1944) LT.R. 1=1944 M.W. 
N. 93=1944 Mad. 248. The assessees, a 
limited company, were appointed as manag- 
ing agents of another company (principal 
company) under a contract which inter alia 
provided for payment to the assessee as 
managing agents of a commission “at the 
rate of ten per cent, per annum on the annual 
nett profits of the principal company. . . 
provided that such commission shall not in 
any year amount to a less sum than rupees 
ten thousand”. The principal company 
derived its income from several sources, one 
of which was the manufacture of sugar. The 
cane used in manufacture was partly grown 
on the company's own farms and partly 
brought from outside. In assessing the prin- 
cipal eonapany's income to income-tax, the 
part attributable to the manufacture of 
sugar from the cane grown on the com- 
pany's farms was exempted from tax as 
“agrieultuial income”. The assessees con- 
tended that the commission received by thf*m 
on that part of the nett income which repre- 
sented the income from the manufacture 
from cane grown on the farms of the prin- 
cipal company should also be exempted from 
tax under see. 4 (3) (vUi) of the Act as agri- 
cultural income within the meaning of sec. 2 
(1) of the Income-tax Act. Eeld, that it 
could not be said that the assessees (manag- 
ing agents) received any portion of the agri- 
cultural* income, when they received remu- 
neration for services rendered for managing 
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{d) any distribution by a company on the reduction of its capital to the 
extent to which the company possesses accumulated profits which arose after the 
end of the previous year ending next before the ist day of April, 1933, whether such 
accumulated profits have been capitalised or not : 

Provided that ‘ dividend ’ does not include a distribution in respect of any 
share issued for full cash consideration which is not entitled in the event of liqui- 
dation to participate in the surplus assets, when such distribution is made in accord- 
ance with sub-clause {c) or {d). 

Explanation , — The words ‘ accumulated profits/ wherever they occur in this 
'Clause, shall not include ' capital profit ’] ; 

^[(6-AA) earned income means any income of an assessee who is an 
individual, Hindu undivided family, unregistered firm or other association of per- 
sons not being a company, a local authority, a registered firm or a firm treated as 
registered under clause {b) of sub-sectien (5) of section 23 — 

{a) which is chargeable under the head Salaries ; or 


LEG, BEP. 

1 Inserted by Oidinance IX of 1945. 


the affairs of the principal company, only 
one pait of which was held to be agriculttire. 
The character of the income of the assessees 
was not that part of it was rent or revenue 
from land used for agricultuial purposes, 
and the remuneiation was not therefore 
exempt from tax in any particular. 1945 I. 
T.E. 391=47 Bom,L.E. 778. 

Cl. (1) ( 0 ). — ^In order that the income 
derived irom any building may be held to 
be agricultural income, it is necessary that 
the building must be in the immediate vici- 
nity of the land and it is a building which 
the receiver of the lent or revenue or the 
cultivator requiies as a dwelling house or as 
a storehouse or other out-building. It is not 
open to the Commissioner to decide in the 
case of a large building of a zamindar, for 
instance, what portion of the building the 
assessee does in fact require as dwelling 
house by reason of its connection with the 
land. The word ^^requiies” in see. 2, sub- 
see. 1, cl. ( 0 ) cannot be interpreted as 
^^needs^\ The phrase %y reason of his con- 
nection with the land” has a qualitative and 
not a quantitative significance. (7 P, 550, 
Appr.) 9 P. 1=118 1.0. 593=1929 P, 449 
(F.B.). Zamindar having a large house to 
Keep up his social position — Income of house 
not assessable — ^Income-tax Officer is not 
competent to judge of the necessity to the 
zamindar for such big house. 7 P. 550=9 
P.L.T. 439=1928 P. 468. Bee also 158 I.C. 
810=1935 O.W.N. 1143 (Maintenance al- 
lowance paid out of estate not agricultural 
income). 

Sec. 2, CL. (2). — ^A registered firm is an 
assessee within the meaning of the Income- 
tax Act. 26 1T.L.E. 75=1930 IST. 183. 

Cl. (3) ; Assistant Commissioner. — 
Powers of appeal limited to subject-matter 
of assessment. 6 Pat.L.T. 166=4 P. 385=1925 
Pat. 408. 

Cl, (4): ^'Business” includes manufac- 
ture. 52 C. 1=1925 0. 34=28 C.-W, 

N. 1074. See also 1941 T.T.E. 244. 
’The negotiation of the sale of a large 


mill is ^T^usiness”. 47 A. 372=1925 A, 287 
=23 A.L.J. 63. See also 52 M. 827=1929 
M. 595=57 M.L.J. 36. The word ^Dusiness’ 
in see. 239, Contracl Act, is not used in the 
sense of an undertaMng of an industrial or 
conamercial nature. Two doctors may form 
a partnership to treat patients- I,L.R. (1943) 

A. 450=1943 A.L.J. 147=1943 O.W.N. (H. 
C.) 102=1943 A. 192. Adventure or concern 
in the nature of trade — Test. See (1944) I. 
T.R. 209. A company which is not registered 
under the Companies Act, although it is a 
partnership of thirtteen unregistered firms com- 
posed in turn of individual members, the 
aggregate number of whom exceeds twenty, 
is liable to income-tax on the profits. 32 P-L. 

B. 335=1931 L. 376. Succession to a trade 
means the taking over of a trade and con- 
tinuing it as that trade. It does not include 
the incorporation of a wholesale trade in a 
retail. There is no succession when the trade 
carried on by the predecessor is merged in 
the different trade of the successor. 1939 I. 
T.E. 118. 

Cl. (6--4). — Where in accordance with a 
resolution passed at a general meeting of a 
company, its accumulated profits are capi- 
talised and distributed to the shareholders 
in the foim of "bonus shares, unless the dis- 
tribution amounts to a ^^release” of assets 
by the company to the shareholders, the 
shareholders cannot claim the value of the 
shares to be a dividend within the meaning 
of sec. 2 (6 -j 4) of the Income-tax Act. 
Though the company's profits have been 
taxed at the maximum rate, a shareholder re- 
ceiving such bonus shares is not entitled t<r 
claim a refund of the difference between the 
maximum rate, and what he would have paid- 
if the tax had been levied according to the 
rate appropriate to his income. 1941 Mad. 
922= (1941) 2 M.L.J. 900=I.L.E. (1942) 

Mad. 182 (S.B.). 

Cls. (6-A) and (14). — ^Firm — ^Partnership 
between Hindu coparcener in individual, 
capacity and himself as manager of the 
family not partnership in law—No right to 
be registered. 1940 Pat, 610=1940 I.T.B. 
369. 
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{b) which is chargeable under the head Profits and gains of business, 
profession or vocation ” where the business, profession or vocation is carried on by 
the assessee or, in the case of a firm, where the assessee is a partner actively 
engaged in the conduct of the business, profession or vocation ; or ^ ^ 

(c) which is chargeable under the head Other sources ” if it is inmedi- 
ately derived from personal exertion or represents a pension or superannuation or 
other allowance given to the assessee in respect of his past services or the past 
services of any deceased person ; 

and includes any such income which, though it is the income of another 
person, is included in the assessee’s income under the provisions of this Act but 
does not include any such income which is exempt from tax under sub-section (2) 
of section 14 or under a notification issued under section 60 ;] 

^ (6-B) “ firm,” partner ” and partnership ” have the same meanings 
respectively as in the ^[Indian Partnership Act, 1932] : ^[provided that the expres- 
sion * partner ’ includes any person who being a minor has been admitted to the 
benefits of partnership ;] 

®[ (6-G) ** income ” includes anything included in ^ dividend ’ as defined 
in clause (6- A) and anything which under Explanation 2 to sub-section (i) of section 
7 is a profit received in lieu of salary for the purposes of that sub-section and any 
sum deemed to be profits under the second proviso to clause {vii) of sub-section (2) 
of section 10 and the profits of any business of insurance carried on by a ’[mutual 
insurance association] computed in accordance with Rule 9 in the Schedule; 

(6-D) ‘‘ Inspecting Assistant Commissioner” means a person appointed to 
be an Inspecting Assistant Commissioner of Income-tax under section 5] ; 

(7) Income-tax Officer ” means a person appointed to be an Income-tax 
Officer under section 5 ; 

(8) Magistrate ” means a Presidency Magistrate or a Magistrate of the 
first class, or a Magistrate of the second class specially empowered by ®[the Central 
Government to try offences against this Act ; 

(9) person ” includes a Hindu undivided family ®[and a local authority] 

(10) prescribed” means prescribed by rules made under this Act; 

(11) previous year ” means ^[in respect of any separate source of income, 
profits and gains] — 

(a) the twelve months ending on the 31st day of March next preceding the 
year for which the assessment is to be made, or, if the accounts of the assessee have 
been made up to a date within the said twelve months in respect of a year ending 
on any date other than the said 31st day of March, then at the option of the assessee 
the year ending on the day to which his accounts have so been made up : 

^[Provided that where an assessee has once been assessed in respect of a 
particular source of income, profits and gains, he shall not in respect of that source 
exercise this option so as to vary the meaning of the expression ^ previous year ^ 
as then applicable to him except with the consent of the Income-tax Officer and 
upon such conditions as the Income-tax Officer may think fit ; or] 

(b) in the case of any person, business or company or class of person, business* 
or company, such period as may be determined by the ®[Gentral Board of Revenuel 
or by such authority as the Board may authorise in this behalf; ^[or 


LEG. BLP. 

2 Inserted by sec, 2 of Act XXI oi 1930. 

3 The original cl. (p-A) was re-lelteied 
(6-B) by sec. 2 of Act Vll of 1939. 

4 Substituted for the words and i gmes 
<%tdian Contract Act, 18T2”, by Act VII of 
1939 

Added by Act VII of 1939. 

Inserted by Act VH of 1939. 

■r Substituted by Act XXIII of 1941. 

8 Substituted for "the Local OoYerniJient” 


V A.O., 1937. 

9 Inserted by Act VII of 1939. 

1 Inserted by sec. 2 of Act VH of 1939. 

2 Substituted by Act VII of 1939. 


Cii.^ (9).— -"Hindu undivided family^’ — 
Meaning — Existence of coparcenary property 
— ^If an essential ingredient— Property not 
ancestral noi throvm into common stoe«i - 
Income from— If income of undivided 
family. *40 C.W.N. 617. 
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^ (^) where a business, profession or vocation has been newly set up in the 
financial year preceding the year for which assessment is to be made, the period 
from the date of the setting up of the business, profession or vocation to the 31st 
day of March next following or to the last day of the period determined under 
sub-clause (^), or if the accounts of the assessee are made up to some other date 
than the 3^st day of March and the case is not one for which a period has been 
determined by the Central Board of Revenue under sub-clause {b), then at the 
option of the assessee, the period from the date of the setting up of the business, 
profession or vocation to such other date : 

Provided that when such ether date does not fall between the setting up of 
the business, profession or vocation and the next following 31st day of March, it 
shall be deemed that there is no previous year ; and 

when the assessee is a partner in a firm, ‘ previous year ’ in respeefof his share 
of the income, profits, and gains of the firm means the previous year as determined 
for the assessme t of the income, profits and gains of the firm ;] 

(12) principal officer ”, used with reference to a local authority or a com-» 
pany or any other public body or ®[any] association, means — 

(a) the secretary, treasurer, manager or agent of the authority, company^ 
body or association, or 

(b) any person connected with the authority, company, body or association 
upon whom the Income-tax Officer has served a notice of his intention of treating 
him as the principal officer thereof ; 

(13) public servant ” has the same meaning as in the Indian Penal Code ; 

(^4) “registered firm” means a firm registered under the provisions 

of section 2 6- A] ; 

(15) total income ” means total amount of income, profits and gains 
^[referred to in sub-section (i) of section 4] computed in the manner laid down in 
2 [this Act], and 

‘‘ total world income ” includes all income, profits and gains wherever 
accruing or arising except income to which under the provisions of sub-section (3) 
of section 4, this Act does not apply ; and] 

(16) “ unregistered firm ” means a firm which is not a registered firm. 

GHAPTEF I. 


Charge of Income-tax. 

3. Where any ^[Act of the Central Legislature] enacts that income-tax shall 
^ be charged for any year at any rate or rates * 

Charge of income-tax. * * tax at that rate or those rates shall 

be charged for that year in accordance with, and subject to the provisions of, this 


LEG. REP. 

B Substituted for '^Board of Inland Reve- 
nue^^ by Act IV of 1924. 

4 The word ^^or’^ and sub-cl, (<?) added by 
sec. 2 of Act Vn of 1939. 

5 Inserted by sec. 2 of Act XI of 1924. 

6 Substituted by see. 2 of Act XX I of 
1930. 

1 Substituted for ^^f rom all sources to 
which this Act applies^’ by sec. 2 of Act VH 
of 1939. 

2 Substituted for '^sec. 16” by Act VII of 
1939. 

3 Added by sec. 2 of Act VII of 1939. 

4 Substituted for "'Act of the Indian Legis- 
lature” by A,0., 1937. 

5 The words "applicable to the total in- 
come of an assessee” omitted by sec. 3 of 
Act vn of 1939. 


Cl. (11).— See 7 L. 223=96 I.C. 368= 
1926 L. 421; 60 B. 679=38 Bom.L.R. 450= 
1936 B. 225. It does not rest with the asses- 
see to say when he could write off a bad debt. 
It must be written off within a reasonable 
time. Where a debt was twelve years old 
and the debtor had been adjudged an insol- 
vent five years previously and the assessee 
sought to have the same taken into account 
after the expiry of that long period, held^ 
That the old debt which had become by that 
time irrecoverable could not be so taken into 
account. The Commissioner has not got an 
arbitrary discretion to say that a bad debt 
should be written off in a particular year; 
he or the Assistant Commissioner has to hear 
the evidence in each particular case. Ife is 
for the assessee in each case to establish by 
evidence that a debt became irrecoverable 
during the year in which the income, profits 


G.G.M .— 358 
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Act in respect of ^[the total income] of the previous year of every ^[individual, 
Hindu undivided family ^[company and local authority, and of every firm and other 
association of persons or the partners of the firm or members of the association 
individually]. 


LEG*. BEE. 

1 These woids substituted for “all income, 
profits and gains,” by Act VTI of 1930. 

2 Substituted for the words “individual, 
company, firm and Hindu undivided family*’ 
with effect fiom 1st April, 1923, by secs- 3 
and 11 of Act XL of 1924. 

8 These words substituted for “company, 
film and other association of individuals” by 
sec. 3 of Act VH of 1939. 


or gains are to be ascertained, the same being 
a question of fact. 54 B. 430=32 Bom.L. 
R. 309=1930 B. 201. 

Cl. (12): Principal Officer — Official 
Liquidator of Company. — The Official T.iqui- 
dator of a company can be treated as its prin- 
cipal officer and if he is managing the busi- 
ness of the company he comes within the defi- 
nition of principal officer under sec. 2 (12). 
1934 A.L.J. 221=1934 A. 170=56 A. 685. 

Cl. (14). — Sale of whole concern shown as 
at a profit — ^Profit not taxable in all eases. 
See 102 I.C. 17=1927 P.C. 76 (P.C.). It 
cannot be said that it is implied that a com- 
plete instrument only is intended to be valid 
for registration under sec. 2, that is an in- 
strument which does not require supplement- 
ing by other evidence, but contains in itself 
the complete agreement constituting the 
partnership and by itself solely operates to 
create the partnership. It is not impossible 
that a firm should be constituted under an 
agreement, although the agreement has not 
been executed by all the partners. 58 C, 1005 
=1931 0. 682 (S.B.). It is essential that an 
application for registration should be signed 
by at least one of the partners of the firm. 
Ail application made in that behalf by ^n 
agent of the partners would not comply with 
the statutory rules and the registration by 
the Income-tax Officer of such an application 
would be wltra viTes and void. 1933 B. 229= 
11 B. 380. Eeld, (1) that the Income-fax 
Officer has power to refuse an application for 
registration made in the prescribed manner 
with partnership deed prior to assessment; 
(2) that the law gives the Income-tax Officer 
power to call for evidence of dissolution of 
the joint family for the purpose of registra- 
tion under sec. 2 (14) over and above the 
documentary evidence adduced by the part- 
nership deed. 57 Cal. 1336=34 O.W.N. 363 
=1930 0. 449, As to the competence of 
Income-tax authorities to refuse to register 
or recognize a firm^ see 1930 S. 301. A firm 
or partnership which cannot be recognized 
as such by sec. 239, Contract Act, can be 
defined to be registered as a “firm” under this 
Act. 137 1.0. 903=34 Bom.L.B. 100=1932 
B. 116. The certificate to be given in the 
form prescribed in the Income-tax Bnles is 
not that the profits will be divided or c^-edit 
ed within some fixed period. Thus, where a 
certificate is given in good faith and the per- 
sons constitute a firm and intend to dhdde 


the assets whenever it may be necessary or 
convenient for them to do so, that firm is »m- 
titled to be registered. 121 I.C. 38=1930 

N. 6. See also 139 I.C. 497=1932 0. 409 
(S.B.). 

Cl. (15): Partner drawing money in 
COURSE OP Business — If Profits. — ^Where 
a partner draws money in the course of busi- 
ness, that will be taken into consideration at 
the end of the year, and, if there are any 
overdrawings by one partner, they will be 
debited to the* account of that partner or 
set-off against his profits and because a part- 
ner draws some moneys during the year of 
account, it cannot be said at once tha/t repre- 
sents his share of the profits. 31 L.W. 215 
=1930 M. 119 (S.B.). “Total incomo*^— If 
includes unrealised decree. See 57 AU, 737 
=1935 A.L.L 374=1935 A. 378. See also 
62 I.C. 394; 63 M.L.J. 124=59 I.A. 206 (P. 

O. ); 48 B. 504. 

Sec. 3. — Income signifies what comes in. 
The entire income of land is “income” with- 
in see. 3. 62 I.O. 394. See also 59 I.A. 206 
=59 C. 1343=63 M.L.J. 124=1932 P.C. 138 
(P.O.). Sec. 3 does not limit Chap. IH of 
the Act. See 41 C.W.N. 46=I.L.B. (1937) 2 
Cal. 36. 

Levy of income-tax in areas excluded 
UNDER SEC. 92 (1) India Act. — ^Unless a Fin- 
ance Act has been passed which applies to an 
excluded or partially excluded area in the 
manner provided by sec. 92 (1) of the India 
Act (1935), the Income-tax authorities have 
no jurisdiction to impose a tax under the In- 
come-tax Act on the assessable income of mi 
assessee in such areas. 23 Pat. 5= (1944) I. 
T.B. 76=1944 Pat. 194. 

Scheme op taxation.— The scheme of taxa- 
tion under the Income-tax Act, 1922, is a 
definite depaiture from the system prevailing 
under the previous Income-tax Act of 1918. 
By see. 3 of the Act of 1922, the tax to be 
charged for any year is in respect of income 
of the previous year. The intention of eec. 
3 is not to treat the income of the previous 
year merely as a measure of the unascertain- 
ed income of the year of assessment, but to 
tax the assessee in the year of assessment up- 
on the income received by him in the previ- 
ous year. 61 LA. 1=56 A. 1=66 M.L.J. 127 
(P.C.). The total income for the purpose of 
sec. 16 me^ins the total amount of income, pro- 
fits -or gains from all sources including (1) 
certain receipts on which an assessee is ex- 
empt from paying income-tax and (2) the 
amount of tax deducted at the source by 
companies when paying dividends. 26 Bom. 
L.B. 366=48 B. 504=1924 Bom. 361. When 
the Act by sec. 3^ subjects to charge “all in- 
come” of an individual, it is what reaches 
the individual as income which it is intended 
to charge. Where, therefore, a decree of the 
Conrt charges the assessee’s whole resources 
with a specific payment to his step-mother, it 
to that extent diverts his income from him, 
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and directs it to his step-mother; to that ex- 
tent what he leeeives for her is not his in- 
come. It is not a ease of the application by 
the assessee of pait of his income in a paiti- 
eular way; it is lather the allocation of a sum 
out of his revenue before it becomes income 
in his hands, 1933 P.C. 145=60 I.A. 196 
=60 C. 1029=65 M.L.J. 285 (P.C.). In the 
case of assessment of a Hindu undivided 
family, the whole of the income of the family 
is liable to assessment, and sums paid to the 
widow of a deceased coparcener by way of 
maintenance under a decree of Court cannot 
be deducted from the assessable income. The 
deciee for maintenance does not amount to 
a severance or take the widow out oC the 
family, and does not in any way alter the 
character of the sum which the widow r(3cei- 
ves as maintenance as a widow in the joint 
family, though the amount is fixed by the 
decree. She gets it in her capacity ultimately 
as a member of the family and the amount 
paid to her is a share of the income going to 
one of the members of the family. I.L.R. 
(1937) Bom. 827=39 Bom.L.It. 907=1937 B. 
479. See also 23 Pat.L.T. 323=1942 Pat. 
456. An allowance received by the Lord 
Bishop of Lucknow as such from the Colo- 
nial Bishopric Fund in England is an in- 
come within the meaning of sec. 3. 54 A. 223 
=1932 A. 151. The tax is charged on profits 
"accruing, arising or received^’ in Biitish 
India. It is immaterial if the work was done 
and money-spent abroad to earn it. So, a 
non-resident company assessed under sec. 42 
in respect of a business in which the manu- 
factuie of a commodity takes place in a 
foreign country and the sale thereof takes 
place in British India, is not entitled, in com- 
puting the profits and gains of such bi'siness, 
to make a deduction representing the prupor 
tion of profits earned by manufacture in the 
country of origin. 59 C. 1226=36 C.'W.N. 
563=1932 C. 626. See also 62 LA. 207= 
1935 P.C. 143=69 M.L.J. 190=14 Pat. 552 
(P.C.). In the case of a business of buying 
in one place animals for human consumptioi 
and selling them in another place, the profit 
would arise only at the place of sale : the pro- 
fit made by the assessee could only be calcu- 
lated on what the goats and sheep a^tuallv 
cost the assessee and the amount at which 
they were actually sold in Colombo, and the 
figures in the invoices whether inflated or 
not, would not matter. 194 I.C. 76=1940 I. 
T.R. 619=1941 Mad. 229= (1941) 1 M.L.J. 
99. Rate of income-tax on salaries is on 
estimated income for year of payment. 1 E, 
335=1924 R. 30. Liability of mutuation 
nazarana to income-tax. 53 Cal, 34=29 C. 
W.N. 969=89 I.C. 997=1925 C. 929 (F.B.). 
Income to be taxable, must come in from out- 
side and not from within. 1923 M. 684=47 
M. 1 (F.B.). "Uttarayam’^ being a voluntary 
payment made by tenants at a particular sea- 
son of the year for a particular purpose, is 
not exempt from assessment. 25 O.W.N. 80 
=61 I.C. 1122, A capitalist is not entitled 
to interest on the money invested for arriving 
at the net profits of a venture. 14 I.C. 628 
=5 Bur.L.T. 15, Money raised by borrow- 


ing and remitted to anothei blanch of the 
film— Boi rowed money paid out of mixed 
funds — ^Payment liable to taxation. 1932 M. 
573 — 63 M.L.jr. 227 (S.B.), A body of indi- 
viduals who have agreed to take in auction, 
work and share the piofits from four toddy 
shops can be taxed under sec. 3 of the Act (n 
the combined profits of the four shops. 1927 
M. 1052=53 M.L.J. 719 (S.B.). The fact 
thait in sec. 3 the legislatuie drew a distinc- 
tion between a company and a fiim oi other 
association of individuals clearly shoves that 
the provisions of the Act do not prevent an 
association formed foi the purpose of doing 
business fiom being made liable to income- 
tax^ on the profits, ei^^en if it has not been 
registered in accordance with the law i ela- 
ting to the incorporation of companie?. See 
also notes under sec. 2, Cl. (4). Association 
ineoiporated under sec. 26, Companies Act — 
Liability to assessment — Non-applicability of 
see. 48 to such an association — ^If relevant 
consideration. 1936 A.L.J. 1085=1936 A. 
764. Selling association of a number of ice 
films, if a separate firm. See 13 O.L.J. 381 
=92 I.C. 257=1926 0, 191, Fund claiming 
exemption — ^Essence is mutuality and aim 
must be not to make profit. 1927 M. 1078= 
53 M.L.J. 881 (F.B.). The sum of m moy 
allocated by a Life Insurance Company for 
distribution amongst policy-holders is assess- 
able to income-tax. The "profits of a busi- 
ness” mean the nett proceeds of the concern, 
after deducting the necessary outgoings with- 
out which those proceeds could not be earned 
and the nett proceeds must be taken to be the 
basis for the assessment of income tax irres- 
pectively of theii subsequent applicarion or 
aUocation. 12 Lab. 704=132 I.C. 861=1931 
L. 739. As between preference and ordinary 
shaieholdeis, the foimer are not entitled to 
have their preference dividends paid tree of 
income-tax, in the absence of express words 
to that effect in the contract regulating the 
rights of the paities. 42 B. 579=41 1C. 968 
=19 Bom.L.R. 665. An Income-tax Oifieer 
of a District in British India has no power 
to levy income-tax on a resident of Native 
State, unless there is proof that the profits 
earned hy the assessee in a Native State arose 
or were received in British India, 27 Bom.L. 
R. 1507. Undervaluation of opening and 
closing stocks of previous year — ^Mode of as- 
certaining profits. See 30 Bom.L.R, 1160. 

Joint Hindu Family,— No partnershp can 
legally be constituted between a firm and an 
association of a joint Hindu family. 1933 A. 
L.J. 554=1935 A. 523. Joint Hindu family 
converted into registered firm — ^Rate of as- 
sessment. 49 A. 611=102 LC. 180=1927 A. 
397. As to liability of joint Hindu family 
and as to the effect of paitition arrangement, 
see 49 M. 833=1926 M. 949=51 M.L.J. 123. 
The income derived from an an^’estral im- 
partible estate by the holder thereof for the 
time being is not differont from the income 
derived from the personal exerti>a3 of the 
holder or his other self -acquisitions. Though 
he is a member of a joint Hindu fanuJy, the 
income received by him as holder ».f the ta- 
paxtible estate is in no sense received by hiin 
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as a member of a Hindu undivided larniJy. 
In respect of such income, the holder must 
be assessed as an individual under see. 3 of 
the Act and not as the representative of a 
Hindu undivided family. 45 L.W. 573= 
(1937) 1 M.L.J. 707=I.L.E,. (1937) Mad. 
797=1937 Mad. 515 (F.B.). Joint family 
consisting of father and son — Death of 
father in 1938 leaving widow — Son and 
widow (s^ep-motEer) sole surviving members 
— ^Mode of assessment. Whether or not the 
effect of see. 3 (1) of the Hindu Vi omen’s 
Bights to Property Act was to make the step- 
mother a coparcener in the full sense of the 
word, she obtained an interest in the joint 
family property and as she was a member 
of the joint family the income of the property 
must be regarded as the income of a joint 
family composed of the assesses and his step 
mother. The assessment should therefore be 
made on the assesses and his step-mother as 
a Hindu undivided family. I.L.B 1941 Mad. 
104=52 L.W. 805=1940 M.W.N. 1221=1940 
I.T.B. 545=1940 Mad. 942=1940 Mad. 942 
(1940) 2 M.L.J. 834 (P.B.). 

'PiRM’— M eaning of. — ^A firm for the pur- 
poses of the Income-tax Act is a c'jUective 
term for a number of persons who enter into 
partneiship with one another. 1935 L. 100. 

^'Other Association op Individuals”. — 
The expression '^association of intlividuals” 
in sec. 3 of the Income-tax Act does not in- 
clude an association of companies. “Indivi- 
dual” must mean a human being, and there- 
fore an association of individuals must be an 
association of human beings only The Ah- 
medabad MiU-owners’ Association consisting 
of 61 members, 60 of whom are limited com- 
panies and one an individual person, cannot 
be treated as an association of individuals for 
purposes of sec. 3 of the Income-tax Act. 
I.L.B. (1939) Bom. 451=1939 I.T.B. 369= 
41 Bom.L.R. 656=1939 Bom. 363. See also 
1941 Sind 71=1940 I.T,B. 114. The words 
“other association of individuals” in se^*. 3 
of the Income-tax Act must be construed ac- 
cording to the ejusdem generis rule with re- 
ference to the word “firm” preceding it and 
they do not cover the members of a foimerlv 
undivided MitaJcsTiara family after a preli- 
minary decree for partition has been made. 
I.L.B. (1937) 2 CaL 358=1937 Cal. 583. The 
words “association of individuals” in see, 3 
of the Income-tax Act have to be construed 
in their plain, ordinary meaning and cannot 
be read ejusdem generis with the word im- 
mediately preceding it, we., firm. The only 
limit to he imposed is that the association 
must he one which produces income, profits 
or gains. An association of Iwo or more per- 
sons for the acquisition of pr jperty which is 
to he managed for the purpose of producing 
income, profits or gains falls within the words 
“other association of individuals” in sec. 3 
of the Act; and under sec. 9 of the Act, the 
association is the owner of the property, and 
as such is assessable. The fact that one of 
as^sees during the year of assessment 
is a minor does not affect the question of the 
l^ility to assessment. All of them can be 
rightly assessed as owners under sec. 9 (1). 


I.L.B. (1937) Bom. 830=39 Bom.L.E. 910= 
1938 Bom. 41. Association of indiduals — 
Hindu widows (wives of brothers) carrying on 
business but not as registered firm— Widows 
earning income fiom deposit in joint names 
— ^Assessment as association of persons may 
be made. 1942 I.T.B. 84. The expression 
“association of individuals” in sec. 3 includes 
cases of all trustees and does not exclude 
cases where the beneficiary is not a living 
person and as such the income of a newspaper 
and press run by trustees in the hands of 
the trustees is liable to be assessed. 16 L, 
829=1935 L. 570=1940 I.T.B. 501 (H.B.). 
See also 1930 Lah. 929=11 Lah. 724. Bank 
which can be described as an “association of 
individuals” 'within the meaning of sec. 3 
could be assessed to income-tax as such; the 
words “other association of individuals” in 
sec. 3 would apply to a corporate body which 
for the most part is composed of Co-operative 
Societies and would embrace an association 
of corporate bodies; Where the assessee bank 
carries on a hanking business wi-th non-mem- 
bers il: cannot maiatain its claim to be a 
mutual benefit society. I.L.B. (1940) Mad, 
627=190 I.O. 388=1940 I.T.R. 269=1949 
Mad. 612= (1940) 2 M.L.J. 160 (F.B.). Where 
a partnership union purports to^ consist of 
two firms and one Hindu undivided family 
and the shares of the members of the firm 
are not mentioned in the deed of partnership 
and the partnership is undoubtedly a trading 
concern it cannot fall within the definition 
of the word 'firm’ as given in the Income-tax 
Act. It is more appropriate to regard it a& 
'other association of individuals’. 1936 L. 
548. See also 1936 A. 817. In cases of trust 
not covered by secs. 40 to 43 of the Act, the 
person liable to assessment is neither the 
trustee nor the beneficiary as such, but the 
person in actual receipt and control of the 
income which it is sought to reach. If the 
beneficiary receives the income or profits, he 
is liable to be assessed ; if the trustee receives 
and controls them, he is primarily so liable. 
The trustees of Ourrimbhoy Ebrahim 
Baronetcy, having been created a corporation 
sole by an Act, constituted an “individual” 
wdthin the meaning of sec. 3 and a taxable 
unit and as a matter of convenience may be 
assessed to income and super-tax. 1932 B. 
106=33 Bom.L.B. 1549. The term “associa- 
tion of individuals” in sec. 3 has no techni- 
cal meaning. It merely means a group when 
the properties of a number of iudividuals are 
put together and one business is carried on 
wdth the combined resources (for instance by 
a guardian on behalf of several minors having 
^stinct and specified shares in the proper- 
ties) it is open to the Income-tax Officer to re- 
gard it as one bi'-siness carried on hv an asso- 
ciation of individuals within the meaning of 
sec. 3 and make a single assessment on the 
^ardian as representing that association. He 
is not bound to assess each minor separately. 
It may be different if no business is* carried 
on and the trustee or guardian is merely in 
receipt of the income on behalf of fhe 
beneficianes or minors. 1932 Mad. 378=55 
M. 891=62 M.D.J. 600 (E.B.). The words 
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^'association of individuals” in sec. 3 of the bined operation of secs. 3, 4 and 42. Profits 
Income-tax Act must be construed with re- made by an insuiance company outside Bri- 
fcxence not merely to the word "firm” im- tish India on premiums of paiticipating poli- 
mediately preceding them, but with reference cies collected and sent by its branches in 
fo the other associations of individuals, India by investment outside India are profits 
namely, a Hindu undivided family and com- or gains which are liable to tax in India. 57 
pany which appear in the section. An asso- B. 519=35 Bom.L.R. 896=1933 B. 427. The 
ciation of individuals resembling a Hindu assesses, a resident of British India owned a 
undivided family is an association of indivi- saw-mill in Burma which in the account year 
duals contemplated by see. 3 of the Income- commencing from Apiil, 1936, resulted in 
tax Act. The question whether certain per- a loss, and the income of the assessee consis- 
sons form an association of individuals under ted solely of interest received from invest- 
sec. 3, is a question which must depend upon ments. For purposes of assessment to in- 
the particular facts and circumstances of come-tax, the assessee sought to set-off the 
each case. 1941 Sind 71=1940 I.T.B. 114. loss sustained in the saw-mill in Burma 
Where several persons join together and re- against the profits derived from the invest- 
main joined together for the purpose of buy- ments. The Income-tax authorities held that 
ing, holding or owning, and using property as Burma ceased to be part of British India 
in order to make gain by it, they become and from 1st April, 1937, the loss sustained in 
are an "association of individuals” within the Burma which was thus outside British India 
meaning of sec. 3 of the Act. 63 0. 538=40 could not be set-off against the profits from 
O.W.N. 476. It is the intention of the legis- the investments. Eeld^ that when the assessee 
lature that the expression "other association worked the saw-mill Burma was part of Bri- 


of individuals” in sec. 3 should be 


tish India, and reading secs. 3 and 4 together, 


generis with the word immediately preced- the sections should be so read 'that the loss 
ing, Le., the word "firm,'. Thus, before there must be deemed to have been sustained ^ in 
can be an association of individuals within British India, and therefore the set-off claim- 
the meaning of the section, it must first be ed ought to be allowed. I.L.E. (1939) Mad. 

... : . 1 ^ Tr. T TTT irkork nr-J rrw— 1 


shown that the association has at least some 388 — 49 L.W. 21 — 1939 Mad. 77 — (1939) 1 
of the attributes of a firm or partnership, M.L.J. 31 (F.B.). 

though not in the strictly legal sense of the There is no presumption that a business 
term. Accordingly the mere appointment by started or carried on by a member, even 
a body of co-bwners of a common coHeeting though a manager of a joint Hindu family is 
agent, will not convert such body of co- joint family business. Nor is there any such 
owners into an "association of indiviuals” presumption where a business is carried on 
within the meaning of the section. 1936 A. 3^ member in partnership with a 

L.J. 1109=1936 A. 817. The assessees were gtranger. Where during the lifetime of a 
the co-heirs of a deceased Mahomedan from father his sons start a business of their 

whom they inherited under the Mahomedan exclusion of the father and with- 

Law specific shares in the property left by ^eing associated with it, it cannot be 

the deceased. The income of the property income derived from that busi- 

was derived from rent deeds which stood iu ^g family income or that property 

their joint names. A mmshi was appointed owned by them forms a nucleus for further 
to manage the property and collect the rent acquisitions. The fact that the sons have been 
and after deducting the cost of collection assessed as a Hindu undivided family without 
and other expenses, the net income was dis- objection in previous years cannot operate as 
tributed among the assessees in accordance estoppel or res jV/dicata against them and it 
with their respective shares. The Income-tax ^iiat they should be 

officer sought to assess them as an associatioii assessed as individuals in respect of property 
of individuals. Eeld,^ that the assessees mu owned by them individually. (1944) I.T.E. 
not form an association of individuals, but 290^ 


should be assessed separately on their indxvi- 
^dual shares. (1943) I.T.E. 443. Fund regis- 

. t n ^ n. rt-C -..Q- 


The Madras Bar Council is an individual 
or Association of persons withm the mean- 


tered as compVy:^apital consist^ of re^ SgTf “of t&Xt aid i^s ^comris 
curnng subscriptions — "Guaranteed mte- . » , , a; 


Test” thereoa, if taxable as o? the Bar CoMeU 

Ss rPBl etted derived^from investments of the Council, if 
=64 M.L.X 260-56 Mad. 415 (J! Ji.;, citea OotincE for edueational purposes, 


under see. 10, infra, ™-nirq^hp'''excn^**from tax under see.*4 (1) of 

"Company” — < Company in liquidation, A ^ income derived from enrol- 

company which has gone into liquidation is members of the profession and exa- 

a “company” -mthin the meanmg of sec. 3 o apprentiees-at-lavr would be 

and the Official Liquidators can be assessed 1II3 Mad. 471=1943 Mad. 

as representing the company. 1934 A.Ii.J. ^07 — -iqaon 2 ML J* 782. 

221=1934 A. 170=56 AIL 685. See oJso 4 ^;^)._*<Income”-^uit by 

Notes under sec. 2 (12). ’fnr -nn^j^ession of movable and immov- 

Seos. 3AND4: Compiot-Fobeign fSrby h“^ 

OOMe-Liamlot to ASSESSMEOT.-In the able pr^«^M WK awarding certain movable 
•case of a non-resident,^ income nrouerties and also damages for wrongful 

accrues nor arises nor is received withm Bn- ? . ^ ^ ^ nmvables-^B^eipt of sums to- 
*tish India may be Hable to tax under the com- detention o± movames-ii^o p 
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(i) Subject to the provisions of this Act, the total income of any previous 
year of any person includes all income, profits and 
gains from whatever source derived which — 


Application of Act. 


LEa. BEE. 

^ 1 Sub-secs. (1) and (2) were substituted by 
see. 4 of Act VII of 1939. 


wards damages not taxable. 19 Pat. 186= 
1939 Pat. 662 (S.B.). 

Secs. 3, 6 and 9 . — Eeld (1) that a diffei- 
enee must be made between a private wakf 
created, if not primarily, at least in part, foi 
the maintenance of the settlor’s family and 
a wakf created for charitable or religious 
purposes falling within the exception in sec. 
4 (3) (1) of the Income-tax Act; (2) that so 
far as the wakf might operate as a 
wakf for charitable and religious pui poses, 
to that extent immunity from taxation could 
be claimed, but so far as the wakf operated 
for the maintenance of the settlor’s family, 
or other quasi-secular purposes, to that extent 
the income was liable to taxation; (3) that in 
the case a private wakf the estate is vested in 
the beneficiaries; (4) that for purposes of 
secs. 6 and 9 of the Income-tax Act the trus- 
tees could not be regarded as the owners of 
the income; (5) that the income in this ease 
was bound up with the beneficiaries and 
should be taxed in their hands. 1940 I.T.E. 
501. See also I.L.R. (1939) Bom. 284=41 
Bom.L.R. 232=1939 Bom. 195. The asses- 
sees, two brothers, became entitled as residu- 
ary legatees under the will of their grand- 
father to certain house properties in Bombay 
in the year 1929. They got possession of the 
properties and managed it as joint owners 
and derived profit therefrom. Held, that ab 
soon as they elected to retain the properties 
and manage them as a joint venture produc- 
dixtg income, they became an association of 
inifividuals within the meaning of sec. 3 of 
the Bieome-tax Act, and they were properly 
liable to be assessed as the owners of the pro 
perties under see. 9. 177 I.C. 447=40 Bom. 
L.R. 455=1938 Bom. 353. See also 1941 Sind 
71. 

Secs. 3 4 and 42: Foreign manxjpactur- 
ING OQSCPAsnr— S ales in British India 

THROUGH SAIESlilAN AND BROKERS — ^LIABILITY 
TO ASSESSMENT. — ^The profits and gains deri- 
ved from sales made at Oawnpore by the 
assessee’s salesman of the goods manufactured 
by the assessee at TTjjain outside British 
ludla are liable to assessment under sec. 4 (1) 
(a) as profits actually received as well as ac- 
crued and arisen in British India. Sec. 42 
(1) of the Act cannot be divorced from secs. 
3 and 4 so as to subject a non-resident 
assessee to a charge of income-tax arising 
only xmder sec. 42 and not under secs. 3 and 
4. The general charge of tax under secs, 3 
and 4 is given a j>articular application in res 
peet of a non-resident foreigner. The relief 
under sec* 42 (3) applies only to a case in 
V/hich profile ^d gains are deemed under sec. 
42 to iwserue or arise in British India and noc 
to a cai^ in which they actually so accrue or 
arise or are received in British India. ' As re- 
gards profits and gains derived from sales 


made from Ujjain to customers in British 
India through brokers in British India they 
cannot be held to be the profits or gains 
deemed to have accrued or arisen to the 
assessee company in British India within the 
meaning of sec. 42 (1) and the same cannot 
be assessed under suh-sec. (3) of that section. 
The profits cannot be described as accruing- 
or arising through or from any business con- 
nection in British India. (1946) I.T.E. 417. 

Secs. 3 and 9.-=The income of an imparti- 
ble esate to which the assessee has succeeded 
by the lule of piimogeniture prevailing in a 
Hindu Mitakshara family is not chargeable 
to income-tax in his hands as that of an in- 
dividual. The owner of the property for the 
purposes of sec. 9 of the Income-tax Act is 
the Hindu undivided family and not its in- 
cumbent for the time being. I.L.R. (1939) 
Lah. 529=1940 Lah. 113=1939 I.T.H. 427. 

Secs. 3 and 16. — ^Hindu undivided family — 
Main business in name of head of family and 
other businesses in names of sons and wife — 
Assessment of income. See 56 L.W. 402= 
1943 Mad. 648. 

Secs. 3 and 14 (1): Claim to exemption 
— Onus. — The burden is on the revenue 
authorities to show that income sought to be 
taxed is rendered liable to tax by the statute ; 
but the onus of showing that a particular 
class of income is exempted from taxation 
lies on the assessee. In a case where the 
revenue authorities have discharged the 
onus which lay on them by showing that the 
assessee is in receipt of income, sec. 3 of 
the Act renders that liable to taxation; it 
is for the assessee then to prove that the in- 
come is exempted from taxation by the Act. 
For the purposes of see. 14 (1) or the Act, 
what the assessee has to show is (1) that he 
is a member of a Hindu undivided family, 
and (2) that he receives the income in ques- 
tion as a member of the family. 14 P. 785 
=1935 P. 342 (S.B.). 

Sobs. 3 and 25-A. — Where an assessee, 
who is the father and manager in a joint 
Hindu family, is the Governing Director of 
a private company, and gets a sum of money 
as his remuneration as such Governing 
Director and the Articles of Association dis- 
tinctly state that this sum is his personal 
remuneration, such sum is prima facie his 
own individual income and not that of the 
joint family. Even assuming that the shares 
held by him in the company belong to the 
joint family, the remuneration received by 
him cannot be held in law to be that of the 
joint family. 22 Pat. 55= (1943) I.T.R. 16 
=1943 Pat. 169. 

Secs. 3 and 26- A.— -The object of sec. 26-A 
is primarily to get a refund for the partner, 
and secondly, to ensure that the firm is not 
charged any super-tax. Sec. 26-^ has 
nothing to do with a charge to tax or with 
the liability to pay tax. It is a procedural 
section* and cannot ajBfect the liability of a 
partner to pay the tax charged on him by 
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sec, 3 on his total income; nor is there any 
other section in the Act which pi events the 
Crown from causing a correct assessment 
to be made. In assessing an individual 
partner of a fiim which is registeied, the 
Income-tax Ofdcer is not precluded or^estop 
ped from inquiring whether the mcome 
shown against that partner's name is the 
true income of the partner or stands in his 
name as a nominee o± another partnei or ino 
ther person. I.L.R. (1945) Bom. 419=47 
Bom.L.E. 174=1945 Bom. 238. 

Secs. 3, 40 and 41. — Applicability — 

Will — ^Beque^t of movables and immovables 
to minor son and grandsons in specific 
shares — ^Provisions for appointment of exe- 
cutors to manage property and to be guar- 
dians duiing minority of lega<tees — ^Direc- 
tion to convert business iitfLO cash — Execu- 
tors, if association of individuals — Allow- 
ances — ^Deduction. See 1945 I.T.E. 500. 

Secs. 3 and 55, — ^‘Individual” — “Hindu 
undivided family” — Widow Holding after 
death of husband — ^Mother-in-law of widow 
entitled to maintenance — ^Daughter and 
mother-in-law, if undivided Hindu family. 
1943 I.T.E. 154. 

Secs. 4 and 6: Income liable to be 
TAXED. — The two terms ^^arismg” and ‘^accru- 
ing’* denote the same idea or ideas very 
similar, and the difference only lies in this 
that one is more appropriate than the other 
when applied to partieidar cases. 10 L. 657 
=1929 L. 609 (E.B.). See also 114 LC. 296 
1929 B. 1 (P.B.). The words ^^aocruing or 
arising*^ merely refer to the connexion be 
tween the income and the country in ques- 
tion and they do not explain what is or is not 
income. 57 All. 737=1935 A.L.J. 874=1935 

A. 378. The words “accruing or arising” in 
sec. 4 (1) of the Income-tax Act extend the 
scope of the Act to income which may not 
be received in British India; and if moneys 
are earned by carrying on a business by 
exercising a profession in British India, lia- 
bility to tax cannot be avoided by arranging 
that the moneys are to be paid outside India. 
The question to be determined is the place 
where the profits accrue or arise, and not the 
place where the business in which the pro- 
fits are earned is carried on or where the 
assesses resides. 59 Bom. 719=37 Bom.L. 

B. 753=1935 B. 423. Eeldf that in the case 
of Government of India Promissory Loan 
Notes repayable at Calcutta, the interest re- 
ceived by the assesses at Hyderabad (Deccan) 
was liable to be assessed to income-tax and 
super-tax. Meaning of expression “accruing 
or arising” in see. 4 (1) of the Income-tax 
Act discussed. 54 Bom. 46=1930 Bom. 371 
=32 Bom.L.B. 671. See also 10 L. 657= 
1929 L. 609; 1941 I.T.B. 358; (1941) 1 M. 
L.!*. 262; 1941 I.T.B. 358; (1941) 1 M.L.J. 
262; 1941 I.T.B. 610; (1940) 2 M.L.J. 
110. It is not just and equitable to treat 
the unrealised interest, although formally 
credited to the kasar khata, aS income, pro- 
fits or gains derived accruing or arising or 
Teceived, for purposes of the Income-tax 
Act. The test to be applied is whether any 
profits in the shape of interest have ‘become 


due to the creditor (assesses) in such a man- 
nei as to be immediately available to him 
m the account year so as to be capable of be- 
ing leeeived by him at his choice and plea- 
sure. 25 ]Sr.L.B. 35=1929 N. 50 (F.B.). 

Tilt woids “accruing and arising” in see. 

4 (2) denote the same idea and are used in 
contradistinction to the word “receive” and 
indicate a right to receive. Income cannot 
be said to have accrued 01 arisen in a parti- 
cular country merely by reason of the fact 
that it IS earned in that country. It accrues 
or arises in the country where there is a 
right to demand payment of it or where it 
is in fact paid. Where an assessee receives 
in the United Kingdom payments of pension 
granted by the Madras Government under 
the Civil Service Eegulations of the Govern- 
ment of India, such payments, when not 
brought into- British India are not income 
accruing or arising in British India within 
the meaning of sec. 4 (1). 38 P.L.B. 911= 
1936 L. 713. See also 37 Bom.L.B. 753 = 
1935 B. 423. By an agreement between a 
Joint Stock Company registered in Indore 
outside British India and the assessees who 
were the selling agents of the company and 
who had shops at Bombay and Indore, the 
assessees weie to be entitled, amongst other 
things, to be paid by the company a commis- 
sion of 1 per cent, on <the gross sale proceeds 
of all cloth and yarn of the company and 
the commission was due to the assessees 
yearly on the 31st December in each and 
©very year and was to be paid immediately 
thereafter. The sales were effected in 
Indore, being on terms E.O.B. Indore; the 
purchasers who were Bombay merchants paid 
the purchase money by accepting hundis 
drawn by the assessees through their Indore 
shop ; the hundis were collected by the 
assessees in Bombay and after realisation 
paid to the company in Indore. Thus the 
position was that sales were effected outside 
British India the proceeds of such sales were 
collected by the assessees in British India 
and the commission payable to the assessees 
at the end of each year was paid in Indore 
and not received in British India. Eeld^ 
that the source of the commission paid to 
the assessees was tthe sale which took place in 
Indore and not the receipt of the proceeds 
of the sale, and it could not therefore be 
said that the commission which accrued or 
arose was received in British India within 
the meaning of sec. 4 (1). (1943) T,T.B. 

128=45 Bom.L,E. 115=1943 Bom. 9f AH 
income from ^usiness^ arising or received or 
deemed so to arise or be received in British 
India is taxable under the Act. 52 C. 1= 
1925 0. 34. See also 6 P.L.J, 62=2 P.L.T. 
188=60 I.C, 357=1921 P. 81. The ordinary 
presumption is that money remitted to the 
headquarters of a firm in British India from 
a branch situated in a foreign country is 
presumed to be profit and not capital unless 
the assessee proved the contrary. 1936 L. 
836. See also 37 Bom.L.E. 753=1935 B. 
423. Interest on foreign investments— ^Ee- 
investment abroad — Interest taken into 

account in determining amount of . profits 
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available for distribution as dividend not 
to be deemed to be leceived in British India. 
40 Bom.L.R. 980=1938 Bom. 490=I.L.R. 
1938 Bom. 803. Revenue free villages 
situated in Nizam’s territory — ^Rent realized 
from tenants of — Income from rents brought 
into Berar is taxable. 107 I.C. 661=1928 
N. 146 (1). The profits or gains of a busi- 
ness are generally speaking the difference 
between the receipts and the expenses in- 
'Curred in earning them. 21 N.L.R. 175= 
1926 Nag. 180. The profits or gains arising 
to the assessee from the buying in 
of the mortgaged property are deem- 
ed to have arisen on the date when 
the sale is confirmed. Profits cannot 
be said to have accrued when the Court 
‘enters up satisfaction of the decree. 9 P. 
48=1929 P. 476 (F.B.). Affirmed in 60 
I.A. 133=12 P. 305=1933 P.C. 101=64 M. 

544 (P.C.). When an assessee pur- 
chases with the permission of the Court 
property which is mortgaged to him, the 
price which he bids for the property is the 
market value. 60 I.A. 133. When a mortgagee 
decree-holder with the permission of the 
Court, bids for and purchases the mortgaged 
property at a judicial sale, under 0. 21, r. 
72 (2), C. P. Code to the extent that the 
purchase price exceeds the principal sum 
due and the expenses incurred for the 
sale there is a realization of interest, Le., 
a payment of interest and this amount can 
be taxed. 60 LA. 133. For purposes of 
assessment to income-tax, there must be an 
actually realized or realizable profit or loss. 
Assessees accepted a new mortgage in dis- 
charge of a prior one and the arrears of in- 
terest thereon. Seld, that there was no rea- 
lization of principal and interest of the 
original mortgage, that the acceptance of 
the new mortgage did not amount to receipt 
of payment of interest and principal, but 
amounted only to a substituted security for 
an existing debt and that the assessees were 
not liable to be assessed on this sum as in- 
come received. 60 I. A. 133=12 P. 305= 
1933 P.O. 101=64 M.L.J. 544 (P.O.). 

-^Trofits” or "Gains” — Mean- 
ing OF. — 1935 B. 197=37 Bom.L.R. 126; 
11 R. 521=148 I.C. 633=1934 R. 27 
See also 62 LA. P.C. 143=69 M. 

L.X 190 (P.C.). Where a company passes 
a resolution by which capital is increased by 
a new issue of shares and a portion of the 
accumulated profits standing to the credit 
of the reserve fund of Ihe company corre- 
sponding to the amount payable on allot- 
ment of the shares, is transferred to the cre- 
dit of the share capital account, the new 
shares being then allotted as fully paid up 
among the shareholders pro rata, the trans- 
action in effiect is not a declaration of the 
dividend and Qle shareholder cannot be 
deemed to have received any tnoomo, profits 
or within the meaning of sec. 4. The 
personal motite or p^urpose of the individual 
shareholders even if they hold a controlling 
interest in the company, is irrelevant if it 
is made out that the company has in fact 
capitalized the accumulate profits. 63 X. 


A. 457=40 O.W.N. 1181=1936 P.C. 238= 
71 M.L.J. 525 (P.C.). See also 1941 LT.R. 
610. 

"Income received in British India”. — 
What constitutes — ^Liability to tax. 3 L. 
349=1923 L,^14 (F.B.). The assessees were 
a firm carrying on business in Bombay and 
acting as general agents for a company at 
Indore. By the terms of the agreement be- 
tween them, the agents were entitled to a 
commission on sales effected by them and to 
retain that commission out of the proceeds. 
But, as a matter of fact, all the proceeds 
were sent to Indoie by the Bombay firm and 
the commission was paid only at Indore. 
On a question arising whether the commis- 
sion was "money arising or accruing in 
British India”, it was held that the fact that 
the commission might have been segregated 
and paid in British India indicated that 
the income accrued in British India and was 
assessable accordingly. 33 Bom.L.R. 382= 
55 Bom. 231=1931 Bom. 236. The assessee, 
a firm consisted of four brothers who were 
joint and lived in Muttra in the United Pro- 
vinces. The firm sold salt which was ob- 
tained from a lake in Rajputana outside 
British India. The head office of the firm 
was at Rajputana, but it had a branch at M 
in British India, where a business of selling 
salt to persons in the district was carried 
on. One of the partners came to M at inter- 
vals. There was a clerk atfc M, Orders for 
salt were accepted and contracts for sale and 
delivery of salt were concluded at M, and 
the orders were sent to the head office at 
Rajputana for execution, and payments made 
at the head office. JSeld, (1) that the assessee 
carried on business in British India; (2) that 
the assessee was liable to be taxed under 
sec. 4. 1942 I.T.R. 13=1942 Pat. 313. Non- 
resident foreigner having business connection 
in British India is liable* to income-tax in 
British India. 44 M. 773=41 M.L.L 191 
=1921 M. 212=64 1.0. 239; 49 M. 833= 
1926 M. 949=51 M.L.J. 123. Liability to in- 
come-tax of foreign company. 52 G. 1=28 
C,W.N. 1074=1925 C. 34. But see 44 M. 
718=41 M.L.J. 177. The English Income- 
tax Acts lay down a territorial limit. The 
Indian legislature appears to have gone be- 
yond that limit. Having regard to the essen- 
tial difference in language between the Eng- 
lish and Indian Acts upon the point under 
consideration, English cases are of no autho- 
rity in India. 28 C.W.N. 1074. Where the 
assessee is a registered firm and the total in- 
come includes income securing or arising 
without British India, the statutory deduc- 
tion of Rs. 4,500 allowed by the third pro- 
viso to sec. 4 (1) must relate to the total in- 
come of the firm and not to the share of the 
income of each partner, for purposes of sec. 
23 (5) (a). 1943 LT.R. 259. The statu- 

tory deduction of Rs. 4,500 allowed by pro- 
viso (3) to sec. 4 (1) should, be made from 
the total foreign income of the firm and not 
from the share of each partner in the income 
of the firm included in his own total income. 
LL.R. tl944) ‘Nag. 721=1944 N.L.J. 311= 
1944 Nag. 287. 
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The assefasee was the sister of a Ruler o± 
an Indian State lesiding in British India. 
In the accounting year she received ceitain 
moneyb as an allowance from the State. The 
allowance was made as an annual ^^ward-robe 
allowance” and as presents on certain speci- 
:aed days of festival in each year. Each pay- 
ment was specifically budgeted for in the 
annual budget of the State and the evidence 
was that they had been made in each year 
consecutively for a peiiod of almost twenty 
years. The assessee was never asked to give 
any account of her expenditure of these 
monies and the suiplus left at the end of the 
yeai was tacitly assumed to be her personal 
propel ty. 1946 All. 306 (F.B.)=1946 A.L.J. 
416 = 1940 I.T.E. 561 (F.B.). 

Per Full Bench. — The moneys received by 
the assessee during the accounting year do 
not constitute her personal income assessable 
under the Income-tax Act. (1946) AH. 306 
(F.B.J=1946 A.L.J. 416=1946 I.T.E. 561 

Per Braund, J. — The word ^'income” as 
used in see. 4 (1) of the Act not only denotes 
something larger than profits and gains, but 
denotes whatever may be properly described 
as ^^income” in the ordinary parlance of lan- 
guage, unless expressly exempted from the 
charge of tax by the Act itself. It is not 
limited to something which must necessarily 
have its origin either in a business activity, 
.an investment or an enforceable obligation. 
A regular payment or a payment expected to 
be regular may in principle be as much ^fin- 
‘Come” when it is received from a giver who 
makes it systematically and for a known and 
rational reason (and a fortiori when it is re- 
ceived in accordance with custom)^ as^ it is ix 
it is made in pursuance of some binding obu- 
gation whether arising out of business deal- 
lings, out of an investment or out of some 
•other enforceable obligation. In construing 
the word "income” in the Act, one has to ask 
oneself whether, having regard to all the cir- 
•cumstances surrounding the particular pay- 
ments and receipts in question, what is recei- 
ved is of the character of income according 
to the ordinary meaning of that word m the 
English language or whether it is merely a 
•casual receipt or mere windfall. In tl^ Pre- 
sent case, what we have is a series of pay 
ments made over a period long enodgh to en- 
title them to be described as habitual, origi- 
nating in nothing more than the bounty ot 
the Euler of the State. There may be special 
circumstances in which payments of this 
Mnd, though -voluiitary ia the sense that it 
diseontinnea, there is no remedy, might be 
attributable to some custom, usage or tradi- 
tional obligation which might invest them 
with the character of "income” m the hands 
of the recipient. But if there are, then it 1 
for the Income-tax authorities to show them 
The burden is on them to show (apart from 
the mere circumstance of reptition) that 
there is any origin to account for these pay- 
ments which could amount m its ^^tur^o a 
definite source so as to render each payment 
‘^^income” and not merely "casual or a mere 

C. C. M .— 359 


annual (though expected) windfall”. It ius 
not been proved in this case that there is 
any tiling moie certain than the mere whiiii 
of tiie Euler to support them. 1946 All. 306 
(F.B.). 

Per Malik, J. — The lemittances received by 
the assessee aie expiessly exempted under 
sec. 4 (3) {vu)j bemg of a casual and non-re- 
curring nature. 1946 A.L.J. 416=1946 1,T. 
E. 561=1946 All. 306 (F.B.). 

Pboitts earned outside British India, — 
Liability to assessment — Same sum of money 
eannoc be received as income twice over onco 
outside JBiitish India, and once inside it. 46 
M. 706=44 M.L.J. 523=1923 M. 574. Busi- 
ness outside British India — ^Profits not re- 
mitted to British India — Tax. 43 M. 75 = 
37 663 (P.B.). See also 10 L. 657= 

1929 L. 609 (F.B.). As to foreign firm lend- 
ing money to resident firm, see 30 Bom,L.E. 
1172. The profits arising out of the mana^ 
factures of a company carrying on its busi- 
ness and ditiibuting a large part of the manu- 
fdcture outside Biitish India cannot be said 
to accrue or be received in British India sim- 
ply because the head office is in British India 
and the Directors contiol the business of Bri- 
tish India. 45 B. 1286=64 I.C. 9=23 Bom. 

L. E. 570 = 1921 B. 159. Under certain cir- 

cumstances, it is open to the Income-tax 
Officer to assume that the amount remitted io 
British India from the branch of the business 
outside British India represents profits made 
in such branch, in spite of the fact that the 
total amount of such remittances is less than 
what has been sent from British India to such 
branch. 1935 L. 727. Assessee was carrying 
on money-lending business in TinneveHy and 
also in Penang. Deposits made with him in 
his Tinnevelly shop were repaid by him by 
means of hundis on his Penang shop, and the 
moneys having been paid at Penang, the pay- 
ments weze recorded in the Penang folio of 
the Tinnevelley books and in the Tinnevelly 
folio of the Penang books. The profits in 
Penang were sufficient to cover the pa;pients 
made. Eeld, that what the assessee did was 
to nse in British India moneys available to 
him in Penang, and this amounted to a re- 
ceipt in India by him of gains made outside 
India and these were therefore taxable under 
see. 4 (2). It is not necessary that there should 
be an actual transfer of the money and^ihs 
receipt thereof ia India to constitute "receipt” 
sec. 4 (2). 1936 M. 282=59 M. 171=1935 

M. W.N. 1191=69 M.L.J. 844 (F.B.). The 
assessee, a Nattukottai Ohetty, carrying on 
money lendiug business in the Federated 
Malay States, instructed liis Bank at that 
place in the year of account to remit to its 
branch in British India a sum of Es. 8,000, 
which the branch in British India was to liold 
as a fixed deposit of the assessee repayable 
at the end of 12 months. The money repre- 
sented profits which the assessee had made 
in the Malay States. When the deposit ma- 
tured, the amount was paid to the assessee in 
British India. Eeld, that the sum of Es. 
8,000 must be treated as ppfits of the asses- 
see’s business outside British India brought 
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into Biitish India by him in the year of ac- 
count and was theiefore liable to be ta?:ed. 
I.L.R. 1945 Mad. 845=1945 Mad. 280= 
(1945) 1 M.L.J. 302. Beceipt in British 
India — What constitutes — ^Donation to tem- 
ple in British India paid by hundi drawn on 
firm outside British India — ^Hundi cashed and 
amount paid on side not to be deemed receiv- 
ed ill British India. 59 M. 385=1936 M. 780 
=71 M.L.J. 72 (r.B.). Receipt in British 

Itudia — Wnat constitutes — Purchase by asses- 
see of house-sites in British India witn pro- 
fits arising outside — ^Payment outside follow- 
ed by agreement of purchase and completed 
by sale deed subsequently — ^Date of receipt of 
profits — ^Date of profit or date of sale deed. 
59 M. 263=1936 M. 776=71 M.L.J. 35 (P. 
B.). Appropriation by creditor contrary to 
a^eement with debtor — ^Income^tax authori- 
ties, if can ignore. See 1938 CaL 20. 

Company incorporated in England. — 
Blanches in India and elsewhere — ^Taxable 
profits in British India. 44 M. 489=1921 
Mad. 298=63 I.C. 485=40 M.L.J. 560 (P. 
B.). 

Income Received in Native States. — ^Bri- 
tish subject — Receipt of money in Native 
State — ^Money credited with bank. 4 P. 210 
=85 I.C. 164=1925 P. 281; 92 I.O. 351= 
1926 B. 50. Under the Income-tax Act, in- 
come accruing or arising in British India in 
the "previous year” is assessable, though the 
place of accrual has ceased to be part of 
British India in the year of assessment. The 
fact that profits are taxed in the place of ac- 
crual, Burma, which was since separated from 
British India, makes no difference and is no 
answer to the claim of the Government under 
the Indian Act, because the assessment in 
Burma is a taxation by a foreign state. 1945 
XT.B. 311=1945 Mad. 513. Bank in British 
India having branches in Cochin and Travan- 
core — Liability to income-tax. 49 M. 910= 
1926 M. 1048=51 M.L.J. 403 (r.B.). See 
also 107 I,C. 661=1928 N. 146. Forest offi- 
cer in the pay of Siamese Government — ^Re- 
muneration paid at Bangkok — Liability to 
assessment to income-tax. 6 Rang. 598=114 

1.0. 296=1929 R. 1 (P.B.). A lady enjoying 
an annuity in Mysore State and receiviag in- 
stalments through her agent while in British 
India, is liable to be taxed. 39 M. 885=31 

1.0. 404. Native State carryiug on business 
in British India — Liability to assessment to 
income-tax. See 1930 AX.J. 579. 

Taxable Income — Illustrative Cases. — 
See 1937 R. 337 (S.B.). The profits or losses 
arising from wagering contracts are to be 
taken into account in an assessment for in- 
come-tax purposes. 1925 A. 469=47 A. 368 
=23 A,!L.X 65. In the case of a permanent 
lease the landlord or lessor permanently parts 
with the direct enjoyment of the properfy by 
himself and his successors, and the lessee is 
the purchaser of a large interest therein. The 
salami or premium paid by the tenant to the 
landlord, which is paid once for aU and is 
not a recurring payment is not "income” with- 
in the meaniT^ of sec. 4 of the Income-tax 
Act, but must be treated as a capital receipt 
which is not taxable under the Act. 18 Pat, 


805=1940 Pat. 24. Manohar Lai, J. — 
Though it would be impossible to lay down 
a hard and fast rule that a salami can ui a 
case be taxable, which is a question depend- 
ing on the facts and circumstances of each 
case, the salami paid before the land is put 
mto use by the lessee, and not because of 
the use of the land is a capital receipt in 
the hands of the lessor as it was a capital 
payment on behalf of the lessee, 1940 Pat. 
24=18 Pat. 805=1939 P.W.N. 731=1939 
I.T.R. 536. Income derived from forests 
and fisheries in a permanently settled estate 
are exempted from liability to income-tax. 
45 M. 518=1922 M. 325. See also 51 Cal. 
504=84 1,0. 31=1924 C. 668. Income, from 
hats ghasalgi and Jalkar, whether included 
in the assets of permanent settlement —If 
liable to income-tax — ^Illegal dues realised in 
hats — ^Income of hats noi- specifically men- 
tioned at the time of Permanent Settlement 
whether assessable— Onus, on assesses or 
Crown. 92 I.O. 338=6 Pat.L.T. 355=1925 
P. 313. Royalty— Payment of lump sum- - 
Mining lease — Liability to tax. 5 Pat.L.T. 
497=82 I.O. 653=1924 P. 679=4 P. 73. 


The income of the royalty of a local mine 
received by its owner is not an income from 
business but it falls under sec. 5 (iv) [now 
sec. 6 (vi)] as one derived from other 
sources. 6 P.L.X 62=2 PatX.T. 188=60 
I.C. 357=1921 P. 103. Joint family pro- 
perty — ^Impartible estate — ^Income of. 1924^ 
P, 679=4 P. 73. Mere constitution of the 
partnership between some members of the 
family will not preclude the assessment in 
eases where the partnership is carried on on 
behalf of and for the benefit of the joint 
famUy. 45 M.L.J. 150=46 M. 673=1923 
682. Bonus shares issued out of accumulated 
profits as dividends to a share-holder are 
addition to the shareholder's capital and not 
income taxable by the Crown. 3 Mys.L.T. 65. 
A club is liable to pay income-tax in respect 
of its house property. Subscriptions receiv- 
ed from the members are not "income” and 
therefore not liable to income-tax under the* 
Act. 61 I.O. 886=2 L. 109=1921 L. 208. 
A partnership is, for income-tax purposes, 
not an entity known to law, and there is, 
for this purpose, no distinction between re- 
gistered and unregistered firms, 47 M. 660 
=77 1.0. 772=1924 M. 474=46 M.L.J. 68. 
Income— Interest not realised is not taxa- 
ble. 16 L.W, 174=1922 M. 426. Where a 
Nattukottai Chetfty carrying on money- 
lending business in British India lends 
money in the coarse of such business, to 
persons outside British India on the tavanai 
system, the interest due and unpaid at the 
end of each tavanai must be taken into ac- 
count m assessing him to income-tax, al- 
received in cash. 

675=57 M.L.J. 60 (F.B.). Interest 
which became due but not actually reaKsed in 

L.J. 649 (F3.). Interest does not cease to 
or gain because at the 
end of a certain specified period it is added 
o the capital so that it may bear interest. 





9 P. 48=1929 P. 476 (FJ5.). When a credi- 
tor executes a mortgage decree and puts to 
sale the mortgaged property in satisfaction 
of the decree and the total sum realised by 
the sale is less than the total of principal, 
interest and costs, the amount realised 
should be taken first after satisfaction of 
costs not towards the payment of interest 
and the balance only to be credited towards 
the satisfaction of the principal. If the 
creditor has made a declaiation declaring 
what portion of the amount realised was in- 
terest and what portion was principal and 
has made an appropriation accordingly, tne 
Income-tax Officer cannot insiso on appro- 
priating the lealisations to interest first. 9 
P. 48. The second proviso in sec. 4 (1) of 
the Income-tax Act does not apply uiiless 
there is control in British India of a foreign 
business. When it is found that there is no 
act of control in British India of a foreign 
business owned by a Hindu undivided 
family, the mere presence of the manager in 
British India cannot itself justify a finding 
that control of the foreign ousiness is exer- 
cised in British India. Nor would the mere 
receipt by the manager of copies of the day 
books of the business be sufficient to justify 
such a finding. 58 L.W. 170 (2)=1945 M. 
W.N. 228=1945 I.T.E. 269=1945 Mad. 210 


= (1945) 1 M.L.J. 291. On partition on 
28-3-1839, the assesses received as his sh'xre 
of the family assets the business which the 
family had carried on in the Federated 
Malay States. Between 28-3-1939 and 
12-4-1939, the assesses brought to British 
India Es. 40,742, of the profits accumulated 
before the partition. Seld, that the profits 
in question accrued to the assesses within the 
meaning of sec. 4 (1) (b) (iw) of the Income- 
tax Act, by reason of the partition 
airangement wd'h his father, and as he 
brought them into British India, he was lia- 
ble to tax on it. 57 L.W. 258=1944 M.W.N. 
250=1944 I.T.E. 226=1944 Mad. 398 (1)= 
(1944) 1 M.L.J. 303=I.L.E. (1945) Mad. 

125. 

Sec. 4; ^Income' and ^profits^— -Dtstino- 
TiON BETWEEN. — ^lu the wide sense, ^income’ 
when contrasted with ^capital’ means and 
includes not on'’y income in its &‘-rict mean- 
ing, but also profits and gains. But in the 
strict sense, ^income^ as contrasted, not with 
'capital', but with 'profits' or 'gains'^ means 
a periodical monetary rettra coming in, and 
accruing to the assesses independently, and 
not as the nett proceeds, of a business car- 
ried on by the assesses as defined in sec. 2 
(4). In this sense, 'income' connotes incom- 
ings without regard to out-goings. Profits 
are "the surplus by which the receipts ^rom 
the trade or business exceed the expenditeo 


necessary for the purpose of earning Those 
receipts". 11 E. 521=1934 E. 27 (S.B.). 

See also 37 Bom.L.E. 126=156 I.C. 274— 
1935 B. 197 (Assesses paying part of pro- 
fits to third party under a contract not 
exempt) ; I.L.E. (1939) All. 832 ; 63 LA. 
457: 1936 P.C. 238=71 M.L.J. 525 (P.O.); 
62 T.A. 207=1935 P.C. 143=69 M.L.J*. 190 


(P.0.)=14 Pat. 552. 


Sale op patent — ^Price — ^I r 'income' or 
'capital receipt' — Test.— If a transaction 
is an out-and-out sale of the patent by the 
patentee for a definite fixed price, e^en 
though it is payable in instalments, any 
such instalment received during the account- 
ing period cannot be treated as taxable 'in- 
come', but is a 'capital leceipt' exempt from 
assessment. If, on the other hand, it is mere- 
ly a 'wori^g licence' granted for an annual 
payment, it is clearly ^income' and taxable. 
1937 Lah. 880. If the assessee has been car- 
rying on the business of acquiring and sel- 
ling patents as a legular tiade, the 
pnce received by him by the sale of any 
particular patent would be income within 
the meaning of the Income-tax Act and 
assessable as such. The case would be similar 
to that of a speculator in immovable proper- 
ties, who purchases and sells such properties 
as a regular trade. But this would not De so 
if a person who had inherited immovable pro- 
perty or had acquired it as an investment^ 
subsequently sold it at a profit. 1937 Lah. 
880. If a transaction is a working licence 
for a number of years in which no fixed 
sum^ is to be paid to patentee but he "s to 
receive a royalty on a percentage basis on 
the nett profits made by the grantee, the 
amount of the royalty so received would 
clear-ly be assessable in the hands of the 
grantors. 1937 Lah. 880. 

Mortgagee purchasing mortgaged pbo- 

PERTT IN EXECUTION OP HIS DECREE. — What- 
ever may be the right of a mortgagee when 
a sum of money is paid to him in cash by the 
mortgagor to appropriate it towards princi- 
pal or interest, when the mortgaged pro- 
perty is purchased in satisfaction of the 
debt, the mortgagee receives a transfer of 
the property at the value of the purchase 
price in satisfaction pro tanio of the liabi- 
lity of the mortgagor for principal and 
inteiest and to the extent therefore that the 
purchase price exceeds the principal sum due 
there is a realisation of interest, that is pay- 
ment of interest — and such payment is lia- 
ble to income-tax. 1942 A.L.W. 205=1942 
O.W.N. 289=1942 I.TB. 186. 

Interest on arrears op rent — Debtor 

EXECUTING USUPRUCTUARY MORTGAGE BOND IN 
PAVOUB OP ASSESSEE POR INTEREST. — ^Where 
a debtor executes a usufructuary mortgage 
bond in favour of the assessee in reject of 
interest due to the assessee on arrears of 
rent derived from land and puts the assesee 
in possession of certain lands for the pur- 
pose of realising his dues, the assessee gets 
merely a security for his debt which stiU. re- 
mains unrealised and therefore the mortgage 
amount does not constitute taxable income 
(assuming that the interest on arrears of 
rent is taxable). 1944 I.T.It. 428=1944 
Pat. 207 (S3.). 

Company investing surplus share capi- 
tal IN PURCHASE OP SHARES OP SISTER CON- 
CERN— PROFIT liIADE BY SALE OP SHARES. — 
The act of a company in investing the sur- 
plus capital in the purchase of shares was 
part of business in order to make a profit^ 
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and they were business transactions and the 
prodt by sale of such shares is taxable. 22 
Pat. 742=194:4 Pat. 102. Interest— Appio- 

priation of — ^Beciee obtained ^ by assessee 
against two persons for principal ana inter- 
est on handnotes and costs — ^Payment ol 

lump sum by one debtor in full discharge oi 
his half of HibiLity — Amount to be a^^pro- 
priated as inteiest. Bee 1942 Pat. 457= 
203 I.O. 437. The assessee’s father who was 
a partner in a money-lending firm died in 
1921, but mspite of his death the business 
was cairied on until 1928. Subsequently 
The amount payable and due to the assessea^-* 
father in respect of his share was ascertain 
ed and it was decided that the assesses should 
be paid the amount together with Es. 21,153, 
as interest on the amount and he was paid 
in 3938. The Income-tax Offilcer included this 
amount of Es 21,153 as the income of ^ '^he 
assesses for 1939-40, but the assesses object- 
ed and claimed that the amount represented 
damages paid to him for the wrongful deten- 
tion of the principal amount due to ^lim. 
Reid, that the amount represented interest 
and not damages and was therefore taxable 
as income. 56 L.W. 508= (1943) I.T.E. 470 
=1943 Mad, 682= (1943) 2 M.L.J. 316. 

Exemption prom taxation — Euler op 
Indian State. — ^Per J , — The test 

of whether the Euler of an Indian^ State_ can 
be made the subject of taxation in British 
India under a British Indian Taxing Act 
must rdtimately rest on whether he is L-apa- 
ble of being sued in British Indian Coarts 
As the Euler of an Indian Sta/te is person- 
ally immune from proceedings in British 
Indian Courts, he must necessarily^ be im- 
mune from taxation in British India 'mder 
the Income-tax Act, which no Court in 
British India has the power to enforce 
against him. 1946 All. 306 (F.B.). 

Exemption prom taxation — -Wipb op Exil- 
ing Ohiep op Indian State. — The wife of 
the Euling Chief of an Indian State is^ not 
exempt under the canons of International 
Law from taxation under the Income-tax Act, 
in respect of whatever is, or is deemed to be, 
her income accruing, arisiug or received In 
British India. 1946 A.. 306 (E.B.), 

^^SouBCE”. — ^The source of the income must 
be considered in its proximate rather than in 
its ultmate significance. 13 P. 336=1934 P. 
178 (P.B.), (Per Beasley, CJ. and BardstoeU, 
J,, Cornish, J,, dissenting). — ^The rentals de- 
rived from properties taken over in discharge 
of debts ia the course of foreign money- 
lending business and treated as assets of 
that business can be assessed as part of tne 
profits of that business when remitted to 
British India under sec. 4 (2) of the Act. 
65 M.L.J. 849 (P.B.)=57 Mad. 22=1934 M. 
59. 

Sec. 4 (1). — See 1935 B. 423. Where an 
agency is not for a fixed period, compensation 
received by the company as agents of a busi 
ness concern for determination of the agency, 
such compensation not being commission m 
lieu of notice does not lose its character of 
capitalised value of future annual taxable in- 
come, merely by reason of the fact that it is 


described as commission for the year of le- 
ceipt. The measure of such compensation 
IS no test of its character as capital oi income ; 
whethei such payment is enforceable as a 
claim for damages is immaterial. Also it 
does not become an ex gratia payment mere- 
ly because the principal has been generouy 
58 C. 1153=35 O.W.N. 361=1931 0. 376. 

Goods sold by agent in Europe and money 
forwarded to India through bank — Agent 
getting a part of the proceeds by compro- 
mise between him and principal in Kabul — 
Agent is liable to pay tax on such amount. 
102 I.O. 298=1927 L. 512=8 Lah. 835. 
Commission earned by a person in British 
India for services rendered in British India 
as an employee there, but actually received 
by him in the United Kingdom, while ('n 
leave, accrues or arises wihtin British Inlia 
within the meaning of see. 4 (1) of the 

Income-tax Act, when by the terms of his 
agreement he is required to serve his m- 
ployers only in British India- The words 
"accruing and arising’^ in sec. 4 (1) are very 
wide and mean something different from 
‘Obeing received’’. I.L.E. (1937) 2 Cal. 327 
=41 aW.K. 823. See also 1939 A.L.J. 631 
=1939 All. 593=I.L.E. (1939) All. 832; 
1939 I.T.E. 160. Eailway Company — ^Re- 
ceipt of guaranteed interest on capital in 
England from Secretary of State for India — 
Amount subsequently recouped out of pro- 
fits of company in India — ^Interest received 
is assessable to Indian Income-tax. T.L.E. 
(1940) Mad. 889=52 L.W. 208=1940 Mad. 
598= (1940) 2 M.L.J. 110 (S.B.). 

Secs. 4 (1) (b) (w) and 4-A (e) : Scope — 
Ip ultra vires or extra-territorial in 
OPERATION. — Secs. (4) 1 (b) (U) and 4-A. (c) 
of the Income-tax Act cannot be held to be 
extra-territorial in their operation, taking 
the scheme of the Act as a whole; nor are 
those provisions ultra xi/res the Indian legis- 
lature. The legislature has not attempted 
to relegate, punish or directly deal with any 
act done beyond the territorial limits of Bri- 
tish India, nor does it seek to impose a liabi- 
lity on property situate outside its jurisdic- 
tion. I.LJR. 1945 Kar. (E.O.) 88=1945 F. 
L.I, 34=49 C.W.K. (P.E.) 50=47 Bom. 
B.R. 153 = 79 O.L.J. 265=1945 F.C. 9= 
(1945) 1 M.L.J. 359 (F.O.). See also (1944) 
1 M.L.J. 477 (F.C.); I.L.E. (1944) 1 Cal. 34; 
The provision in see. 4 (1) (c) and ExpL 3 
to sec. 4 (1), which makes liable to tax in 
British India foreign money measured n a 
foreign currency paid in a foreign count' y 
by one foreign company to another fore? /n 
company, in discharge of a debt arising >Jid 
payable in that country, is not legis^^cion 
within the extra-territorial powers given in 
sec. 99 (2) of the Government of India Act, 
Such legislation is not authorised hy any pro- 
vision. either e^^ress or implied, of the Gov- 
ernment of India India Act, 1935, and being 
beyond the law niaking powers of the Govern- 
ment of India, is ultra vires and invalid. 
Consequently the words "or are deemed to 
accrue or arise” in sec. 4 (1) of the Income- 
tax Act and Explanation (3) thereof are of 
no legal effect. (1943) I.TJB. 393=6 F,L.J. 


The Indian Income-tax Act (XI of 1922). 


2869 


S. 4] 


(H.C.) 133=1943 Comp. 0. 265. Control and 
management of the affairs of a business must 
be effected through the media of human 
minds and in dealing with a plurality of pe'- 
sons who either jointly or severally exercise 
powers of control and management over a 
particular business, and who may be eithei 
generally or from time to time in different 
olaces and in communication by letter, tele- 
phone or telegram, it may be difficult to 
ascertain where the control and management 
is situated, especially where it has to be ascer- 
tained whether such control is wholly without 
British India for purposes of sec. 4-A (h) of 
the Act. A liberal meaning is to be given 
to the words ^^wholly situated” and it must 
be ascertained in every case where in fact the 
control and management of the business Is 
situated apart from the temporary iourney- 
ings of the active partners or the residence of 
the dormant ones. The mere fact that a 
person resident in India has a power of con- 
trol, whilst it is a relevant consideraifcion, is 
no evidence by itself of any fact of control 
or management and it is the acts and not the 
powers that are decisive. 1946 I.T.R. 334. 

Sec. 4 (1) Proviso (3) and sec. 16 (1). — 
When the income of a registered firm has had 
the benefit of statutory rebate of Es. 4,500 
in lespect of its foreign income, then the 
benefit of that rebate cannot again be claimed 
by each individual partner upon his share in 
the profits which is liable to taxation for it 
will amount to a double rebate. Sec. 4 (1) 
Proviso, deals with the assessment of the tax 
and sec. 16 (1) deals with the levy. The rebate 
is allowed when the income-tax is assessed, 
it is not allowed again upon the levy. 1946 
I.T.E. 407. 

Sec. 4 (1) AND (2 ), — {See also notes under 
secs. 3 and 42), Sec. 4 (2) is for the purpose 
of ascertaining the profits of a partner and 
got from the business carried on outside Bri- 
tish India and when such profits come into 
British India, that will be taken into consi- 
deration in assessing him. If a firm receives 
such profits from another firm, it is the firm 
that should be taxed. 31 L.W. 215=122 I.C. 
349=1930 M. 119 (S.B.). See also 54 A. 223 
=1932 A. 151; 59 0. 1226=36 C.W.IST. 563= 
1932 C. 626. What the Income-tax Act char- 
ges with tax is income and nothing but in- 
come, whether that income accrues or arises 
or is received in British India or is deemed 
so to arise or accrue or be received by rea- 
son of being brought into British India. But 
if income arising or accruing without British 
India is spent or otherwise so dealt with that 
it ceases to be income instead of being 
brought into British India, it is not 
chargeable under t^e Act merely because 
the thing upon which it has been ex- 
pended or into which it has been 
turned is subsequently brought into British 
India. It is not necessary of course, in order 
to attract the tax. that the iUf^ome received 
abroad should be brought into India in the 
exact form in which it has been^ received. 
Where the interest on certain sterling bonds 
belonging to the assesses company carrying 
on business in British India was payable in 


England and was 111 fact received by an agent 
of the company and expended on the purchase 
of certain mill stores and machinery which 
were later on sent to India and used for the 
purpose of the business of the company it 
was contended that the machinery bought 
with the sterling equivalent of the interest on 
securities, on their arrival in British India, 
resulted in so much of foreign income being 
brought in)'‘o Biitish India, but it was over- 
luled and held that the income on the securi- 
ties were not liable to be taxed under see. 4 
(2) of the Act. 67 I.A. 115=I.L.E, (1940) 
Bom. 332=1940 P.C. 36 = (1940) 1 M.L.J. 
137 (P.C.). The Court must look at the sub- 
stance of the transaction and when that is 
done, the proper conclusion to be drawn 
should be that there was here a remittance 
of profits. The test is from where did the 
money for the remitanee come. (1940) 2 M. 
L.J. 217 (S.B.). Krishnaswami Iyengar, J. 
— ^It would not be necessary that the assessce 
should receive the profits in the exact form 
in which they were made, but he must receive 
them in British India substantially as pro- 
fits. The mere existence of an overdraft can- 
not save foreign income from liability to 
taxation, as money paid out of the overdraft 
and remitted to British India is not neces- 
sarily the money of the lender, and may oe 
that of the recipient. There is no abstract 
rule of law to be applied generally to cases 
of this kind. The question in each case is 
what is the correct inference to be drawn; 
and the Court is entitled to get behind ap- 
pearances in order to discover the truth. I. 
L.E. (1940) Mad. 715=52 L.W. 108=1940 
Mad. 593=0940) 2 M.L.J. 217 (S.B.>. See 
also 1940 r.T.E. 474; Ihid, 432; Tbid 297; 
1940 Mad. 416=0940) 1 M.L.J. 543. A per- 
son in British India carrying on business 
there and controlling transactions abroad in 
the course of such business is not by these 
mere facts liable to tax on the profits of such 
transactions. If such profits have not been 
received in or brought into British India, it 
becomes necessary to consider on the facts of 
the case where they ac'^rued or arose. It can- 
not be said that the place of formation of the 
contract prevails against everything else. In 
some circumstances it may be so, but other 
matters — acts done under the contract for 
example — cannot be ruled out a priori. Where 
the contract is neither framed nor carried 
out in British India, the profits cannof be said 
to have accrued or arisen in British India. I. 
L.E. (1938') Bom. 752=40 Bom.L.E. 916= 
48 L.W. 204=42 C.W.N. 1070=67 O.L.I. 
554=1938 P.C. 232 (P.C.). A person who is 
"not ordinarily resident” in British Indijt 
gets relief in respect of income which had 
accrued or arisen to him in British India 
only in respect of such income as he does nar 
bring into British India. If he brought the 
income which had accrued after the 1st April, 
1933, his case would be covered by sec. 4 (1) 
(T>) (Hi) of the Income-tax Act, provided it 
was income which had accrued before the be- 
ginning of the accounting year. If it was 
income which had accmed during the accouu- 
ing year his ease would be covered by see. 4 
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(1^ (b) (U) and the income would be liable to 
be assessed only it was broughrt; into British 
India; otherwise under the main proviso it 
would be saved. (1945) I,T.R. 376. 
The assesses, an Insurance Company, resident 
in British Imdia, had certain securities in a 
foreign Bank (in England). The assessee re- 
covered interest on those securities, but it 
was not brought into British India. The 
assessee claimed exemption in respect of such 
foieign income under sec. 4 (1). Held, that the 
income fell under sec. 4 (1) (b) (m) and noi 
under sec. 4 (1) (b) (i) and therefore the 
third proviso to sec. 4 (1) applied to the case, 
and the assessee could claim exemption under 
that proviso. Sec, 42 of the Act did not apply 
to the case. 1945 I.T.R. 405=47 Bom.L.'R. 
795. An assessee who is resident but not or- 
dinarily res’ dent in British India, and who 
earns income which accrues to him after 1st 
April, 1933, gets relief in respect of such in- 
come only if he does not bring it into British 
India during the accounting year. But if he 
brings such income accrued before the year 
of account into British India during the year 
of account, he is liable to be assessed upon 
such income. 48 Bom.L.R. 304. 

Profits made in British India — ^Railway 
company — Contract with Secretary of State 
for Working Railway — Guaranteed interest 
on company’s capital paid by Secretary of 
State in India and recouped out of earnings 
in India — If profits made in India — ^Liabi- 
lity to income-tax. A.I.R. 1943 Mad. 703= 
(1943) 2 M.L.J. 148. If there are profits in 
an assessee’s foreign business sufficient to 
cover remittances to British India during the 
year of assessment, the presumption is that 
the remittances were from profits, and not 
from capital , and ihe onus of showing that 
they were from capital and not from profits 
lies upon the assessee, as also the onus of 
showing that they were profits earned more 
than three years before the date of the remit- 
tances. Where it is shown that the foreign 
business as a debtor is unable to pay the 
foreign business’s debt and the assessee takes 
the debtor’s land in British India in satisfac- 
tion of his claim against his debt, the land 
so taken in British India is not taxable as 
foreign profits under sec. 4 (2) of the Indian 
Income-Tax Act. 1930 M. 457=58 MJ/.J, 
602 (P.B.). See also 1932 M. 673 =63 M.L.J. 
227 (P.B.). See also 1940 Mad. 416=51 L. 
W 362= (1940) 1 M.Ir.J. 543. The presump- 
tion that where money is remitted from a 
business abroad where profits have been made 
the remittance is a remittance out of profits 
is rebuttable. Where a partner receives 
moneys from the general account of the firm 
before profits are ascertained, the moneys so 
received cannot be treated as profits received 
and cannot be taxed, because profits may 
never accrue and he may have to refund 
moneys overdrawn. 1939 I.T.R. 40. The 
assessees who were partners in a money lend- 
ing firm in foreism territory carried on the 
same Mnd of business in British India. The 
foreign firm was compelled to take over in 
satisfaction of debts due to it immovable 
properties which had been mortgaged as 


security for the debts. The value of these 
properties were treated as representing in 
part the return of capital and in part pro- 
fits. The assessees in the year of account 
remitted to British India certain amounts 
and they contended that the profits repre- 
sented by immovable properties were not 
capable of remittance, and so the remittances 
should not be taxed as profits. Held, that 
the withdrawals from the foreign firm and 
remittances to British India must be treated 
as withdrawals of profits. I,L.R. (1939) 
Mad. 480=48 L.W. 957=1939 Mad, 78= 
(1939) 1 M.L.J. 43 (P.B.). 

Received in British India — ^Meaning of. 
— ^T&eceived” in sec. 4 (2) cannot be inter- 
preted as amounting to merely “lessening of 
liability in British India”. It means re- 
ceipt in Biitish India of the amount, or by 
appropiiate book entries, of an asset which 
can be pointed out as resulting from the re- 
ceipt. 47 Bom.L.R. 159=1945 I.T.R. 245= 
A.I.R. 1945 Bom. 258. “Received” — ^Mean- 

ing of — Royalty payable to assessee depo- 
sited in bank to his credit and operated up- 
on by the assessee along with his other 
amounts in the bank constitutes receipt by 
him and is assessable. 202 I.C. 270=1942 
Pat. 491=1942 I.T.R. 177. Receipts of pro- 
fits by assessee in British India — ^What 
amounts to — ^Loan out of foreign profits to 
person residing in British India — ^If receipt 
of profits in British India not taxable. 1939 
I.T.R. 160. It is enough for the purpose of 
liability to assessment if the profits of a 
business carried on by the assessee are recei- 
ved in British India and the place where the 
business is carried on is not material. The 
Pondicherry Railway Company worked the 
railway in the French Territory, but they 
had au office at Trichinopoly in British 
India where the agent received the gross pro- 
ceeds of the line from that place; the agent 
transmitted the nett profits to the London 
Office. Held, the income in question was 
“received” in British India and liable to oe 
assessed to income-tax. 58 I. A. 239=54 M. 
691=61 M.L.J. 251 (P.C.). Dividends re- 
ceived outside British India from sterling 
companies registered and with their share 
register in the United Kingdom but satis- 
fying the definition of a company in sec. 2 
(6) of the Act and assessed to income-tax n 
British India are not to he taken into ac- 
count as part of the total income of the asses- 
see for the purposes of the income-tax 
assessment. 55 B. 734=33 Bom.L.R. 776 
=1931 B. 420; 58 M.L.J. 581. The assessees 
were a company with their registered office 
in Calcutta. Their income, profits and gains 
were derived from the sale of tea grown and 
manufactured on a tea estate in an Indian 
State and then sent to Calcutta and sold 
there. Held, that sub-sec. (2) of sec. 4 of 
the Act contemplates a case where income, 
profits and gains have assumed their form 
as such outside British India and are there- 
after received in or brought into British 
India, that no income, profits or gains arose 
or accrued until the manufactured tea was 
sold in Calcutta which was, therefore, the 
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(ij) are received or are deemed to be received in British India in such 
year by or on behalf of such person, or 

{b) if such person is resident in British India during such year, — 

(i) accrue or arise or are deemed to accrue or arise to him in British India 
during such year, or 

(ii) accrue or arise to him without British India during such year, or 

(iii) having accrued or arisen to him without British India before the 
beginning of such year and after the ist day of April, 1933, are brought into or 
received in British India by him during such year, or 


place where the incame, profits and gains 
arose and accrued and that sec. 4 (2) and the 
provisos thereto had no application to the 
•case. I.L.B. (1937) 2 Cal. 201. See also 
(1937) 2 310. In the case of^ coffee 

the processes subsequent to the picking of 
the seed are not treated as in the nature of 
manufacture, as in the case of tea, but aie 
regarded only as process "ordinarily em- 
ployed by the cultivator to render the pro- 
duce fit to be taken to the market’' within 
the meaning of sec. 2 (1) (h) (U). 46 L.W. 
247=1937 Mad. 745= (1937) 2 M.L.J. 310 
(S.B.). The assessee was the owner of ana 
worked coffee estates in the Mysore SUte 
outside British India, maintaining an office 
on the estates for the supervision of the 
labour which he employed in respect of them. 
At a place within British India he recruited, 
most of the labour and purchased materials 
and equipment which he had sent 
to the estate. The crops were brought to the 
place within British India in their raw 
S:ate, and he had the raw coffee cured for 
payment within British India where also he 
Lid through his agents and realised and 
Tetained the proceeds. He kept a separate 
staff in British India for the 
which he conducted there. ^ the 
tions connected with the cultivation of 
coffee plants and the collection, tranyo 
and sale of produce were controlled froin 
^thin British India and the aceou^s w^e 
incorporated in a consolidated 
loss account kept in British o ’ 

sessee contested an assessment made upon 
him on an income which was computed as 
his profits from the said business of 
ing, curing and selling coffee for profit. EeU, 
that the assessee was earr:^g 
mess” within the meaning of secs. 2 (4) and 
10 of the Act inasmuch as the profit 
he derived from his land derived ftom 
the business. It was impossible 
the green coffee itself as income within the 
meaning of the Act, or arbitrarily to dimde 
into two parts the business ope^tions which 
must be regarded as a whole. UeU further, 

that assuming that the assessee’s income had 
accrued without British India and the second 
proviso to sec. 4 (2) apphcable , the 
Lssee must in any case be lield bable to tax 
under sec. 4 (1), by reason of the fact that 
"the income was received by him y, 

and as income in British India and that no 
part of the income in question was exempt 
from taxation by ^virtue of tk« second prowo 
to sec 4 ^2) of the Act. (69 M.L.J. 

LJB. 62 I.A. 216=14 Pat. 623 JP.C.) 

€6 I.A. 23=41 Bom.L.B. 157—43 C.W.N. 


225=68 C.LJ. 581=49 L.W. 1=1939 B.C. 
1=(1939) 1 M.L.J. 45 (B.O.). An assessee 
had two shops one in d, a place in British 
India and another at B, a place in a Native 
State. In the usual course of business a con- 
signment of goods was sent from B to S and 
the invoice in lespect of it included a pro- 
fit margin equal to the probable profits of 
sale in B. On a question as to whether the 
profit on the sale of those goods could oe 
included in the income liable to tax: Held, 
that such profits could be included under 
sec. 4 (1) and not under sec. 4 (2) (prior to 
its amendment). 1945 A.L.J. 364; I.L.B. 
1945 A. 903=1946 A. 8. Income arising in 
British India — ^Mercantik basis of account- 
ancy — ^Amount shown as interest in accounts 
— ^Liability to income-tax — ^Actual receipt of 
amount if necessary — ^Assessee adopting 
mercantile basis of accountancy — Income- 
tax on cash basis— Plea of, by assessee — 
Bight of. 50 M. 765=1927 M. 841=53 M. 
L.X 379 (P.B.). "Person resident in Bri 
tish India” — ^Meaning of — Bate to be con- 
sidered. 29 L.W. 61=1929 M. 35=55 M.L. 

J. 844. Bank in British India— Branches 
in Cochin and Travancore— Profits or gains 
— ^^Tteceived or brought in” — What amounts 
to. See 49 M. 910. Profits received in Bri- 
tish India — Foreign business having two 
funds —One alone being taxed— Bemittanee 
to British India— Presumption. 36 L.W. 873 
=63 M.L.jr. 796=1933 M. 14 (F.B.). Busi- 
ness outside Biitish India — Profits earned, 
more than three years before the' year of 
assessment and profits earned within that 
period — Bemittance of amount to British 
India — Presumption whether remittance 
made from earlier profits. 50 M. 853—1927 
M. 772=53 M.L.J. 416 (F.B.). See aha H 
L.W. 101=1941 Mad. 677= (1941) 2 M.L,J. 
172 (S.B.) — (Foreign profits— Time of re- 
ceipt in British India); (1940) 2 MXr^. 217 
(Bemittances of foreign income to Bntisa 
India — ^To find ont whether remittance m 
of profits or capital). The presumption that 
a remittance made by a foreign ^^siness is 
a remittance from out of the proms of th 
foreign business, is rebuttable. Where tne 
assessee purchases timber in Burnm, converts 
it into a saleaWe commoaity m aad 

then consigns it to India to be sold, aU es.- 
penditnre incurred up to the ^ge the to- 
her reaches the sales depots in India be 
r^arded as a capital expenditure of 
Burma business and therefore to the extent 
of the costs of production of the tober con- 
signed to India all remittances from Imdia 
mlat be regarded as remittances of woAing 
capital and not remittancM of profits. 
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(c) if such person is not resident in British India during such year, accrue 
or arise or are deemed to accrue or arise to him in British India during such year : 

Provided that there shall not be included in any assessment for the year 
ending on the 31st day of March, 1940, both the amount of the income, profits and 
gains referred to in sub-clause (n) of clause (if) and the amount of the income, profits 
and gains referred to in sub-clause (m) of clause (if) but only the greater of these 
two amounts : 


I.C. 42=1941 R. 274 (S.B.). See also 194 
I.a 733= (1940) 2 M.L.J. 217 (S.B.). Whoie 
money 01 something equivalent to money, 
that is something which can forthwith be 
used as an ascertained sum of money is re- 
mitted to British India from a foreign co^m- 
try where a firm does business and profits 
are available in that country, the onus lies 
upon Ihe person denying that the remittance 
is af profits to prove his case, but no such 
presumption arises that stock in trade 
brought into India by a fibrm whose normal 
business is investing in a commodity, im- 
nortmi^ ft selling it, is profit. 1937 La’ » 
884. 

In deciding whether sums which are brought 
in from a business abroad are income, protits 
or gains, the Income-tax Officer must have 
regard to the business as a whole; where an 
assessee carries two money-lending business^'s 
outside British India in close proximity, both 
being his sole business having current trans- 
actions and controlled by him, and where one 
of the two businesses has suffered loss and 
the other has profits, and the assessee his 
received remittances from both, in determin 
mg whethei the remittances so received are 
his income, profits and gains under sec. 4 (2) 
the results of both the businesses should be 
considered together, and the assessee is eu 
titled to set off his loss in one business 
against the profits of the other to arrive at 
the resultant profit available for remittance 
to be taxed. 48 L.W. 899 (S.B.). Resident 
in British India — Company or partnersitip 
having several places of business within and 
outside British India — ^When can be said to 
have several residences. 50 M. 847=1927 M. 
732=53 M.L.J. 249 (r,B.). See also 58 C. 
999=134 I.C. 937=1931 0. 727. Bor pur 
poses of sec. 4 (2) os it stood before its 
amendment in 1939 there is nothing in law 
to prevent a firm from having two places oP 
residence as understood in law. Although s 
film hes a place of business or residence in 
a Nati-^e State, it can also have anoti er 
residence in British India. Where the firm 
is registered under the Indian Partnership 
Act as a partnership and the registration 
certificate mentions the place in British India 
as the principal place of business, that must 
be held to be residence for purposes of sec. 
4 (2) even though the firm may also have an 
o*her re<iidence in the Native Si ate. 47 Bom. 
L.R. 159=1945 Bom. 258=I.L.R. 1945 B. 
528. On dissolution of a partnership an out- 
partner has the right to receive, not, 
as in the case of a shareholder in winding up 
a company, only a share of the assets: but 
to receive payment of his profits, which were 
his before dissolution and do not cease to 
be his on dissolution. The amount of inter- 
est on capital which he receives is rec^ved 


by him as payment of profits and not as 
capital and as such is assessable to income 
tax. (67 M.L.J. 401=1934 M. 633, Revero- 
ed.) 62 LA. 203=58 M. 881=1935 P.C. 117 
= 69 M.L.J. 187 (P.C.). Limited Company 
ir Bombay having income in London — ^Invest- 
m nt of such income in purchase of stores 
ai d machinery in England — Such stores and 
machineiy sent to India but not for sale. 
Eeld, that the income received in London 
was capitalised by the purchase of machinery 
and stores, and the assessees were not there- 
fore iiable under see. 4 (2) to pay income 
tax on the stores and machinery which rep re 
sented the income received by them in Lon 
don. I.L-R. (1938) Bom. 171=40 BoTn.L. 
R. 171=1938 Bom. 207. Where in discharge' 
of certain debts due in respect of a fore-^on 
business, a British Indian decree is assigned 
in British India. Eeld, that the transaction 
amounts to remittance in British India of 
money or money’s worth even though nr 
money was actually realised in respect of 
the assigned decree. 46 L.W'. 908=ir'-58 

Mad. 52= (1938) 1 M.L.J. 14 (F.B.). 

Sec. 4 (1) AND 13. — ^Where an assessee 
having his head office in British India with 
branches in British India and Native St*itos 
contended that the sums credited to the c^^pi- 
tal account of the head office in the books of 
the branches in the Native States, but fo’ 
which there were no corresponding entneo 
in the head office account, could not be said 
to have accrued or received iu British Inaia 
so as to make him liable to tax in respect of 
such sums aud where the assessee had liept 
his accounts according to the mercantile 
system, and had in the prior years treate I 
similar sums as profits of the firm it was 
held that the profits in question though they 
did not actually arise or accrue in British 
India and were not physically transferred to, 
or received in British India, such profits, 
however, must be deemed by reason of «ec. 
13 of the Act to have arisen or accrued in 
British India. Further as the assessee had 
in past years treated such profits as ha snug 
bee a received in British India and his ac- 
counts on that basis had always been accepted 
by the taxing authorities, by reason of see. 
13 of the Act the assessees could not now 
seek suddenly to change their method of ac- 
counting. 1938 A.L.J. 1015=I.L.R. 1938 A. 
1004=1939 A. 7. 

Sec. 4 (3) (^) AND ( n ) : Pkoperty held tn 
Tufst — ^What amounts to. — See 105 I.C. 
155=1928 N. 10. See also 49 M. 833=1926 
M. 949=51 M.L,J. 123. For the purposes of 
construing the words ^^religious or cbarifible 
purposes” in the Income-tax Act it is quite* 
unnecessary to investigate the meaning of 
the words in the particular system of ■’'•^riS'- 
prudenee that may be followed by the assess 
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Provided further that, in the case of a person not ordinarily resident in Britisk 
India, income, profits and gains which accrue or arise to him without British India 
shall not be included unless they are derived from a business controlled in or a 
profession or vocation set up in India or unless they are brought into or received 
in British India by him during such year : 

Provided further that if in any year the amount of income accruing or arising 
without British India exceeds the amount brought into British India in that year, 
there shall not be included in the assessment of the income of that year so much 
of such excess as does not exceed four thousand five hundred rupees. 

Explanation i. — Income, profits and gains accruing or arising without British 
India shall not be deemed to be received in or brought into British India within 
the meaning of this sub-section by reason only of the fact that they are taken into 
account in a balance sheet prepared in British India. 

Explanation 2. — Income which would be chargeable under the head ‘ Salaries ’ 
if payable in British India and not being pension payable without India shall be 
deemed to accrue or arise in British India wherever paid if it is earned in British 
India. 

Explanation 3. — dividend paid without British India shall be deemed to 
be income accruing and arising in British India to the extent to which it has been 
paid out of profits subjected to income-tax in British India. 

(2) For the purposes of sub-section (i), where a husband is not resident in 
British India, remittances received by his wife resident in British India out of any 
part of his income which is not included in his total income shall be deemed to be 
income accruing in British India to the wife.] ; 


see. The pioper lule is in the case of such 
a general Act to construe it according to the 
juiisprudence of the country wherein it was 
drafted. (1892 A.O. 531, Eel. on.) 132 T. 

0. 689=1931 L. 578=12 Lah. 725 (P.B.). 

The words "religious and charitable pur- 
poses” in the Income-tax Act are to be 
judged not by the personal law of the asses 
sees, but according to the general principles 
of eonstiuction applying to statutes. Ib6 

1. C. 32=1936 P. 532. "Charity” witioiv 
any further qualification has a recognised 
meanino in law. It amounts to a genet's! 
charitable intention for objects well-rec^g- 
nised as charitable in law, and if used gene- 
rally or without qualifications or limitations, 
falls within the definition "charitable pui 
pose” in sec. 4. 1946 Bom. 337=48 BomT 
E. 63. Sec. 4 (3) (1) requires that the set- 
tlement should be wholly for charitable pur- 
poses. A charitable purpose which is not of 
a religious character must contain the ele- 
ment of benefiting the public. So that a 
trust the object and scope of which is limit 
ed to the education of the members of a 
family would not come within the definition 
of a charitable purpose contained iu the 
Income-tax Act. Public utility must always 
be a matter of degree, so that circumstances 
must be examined to ascertain whether the 
section or class of the community to be bene- 
fited can be said to be public as oppose I to 
being private. A trust for the benefit of 
the members of a family or for the descend 
ants of a named individual imports a con 
ception or notion of something which Is priviie 
and not something which is public. 47 Bom.Tj, 
E. 786=1945 I.T.E. 465=1946 Bom. 44. 
The word "charitable” in the Ineome-t«*x 
Act has a technical significance other than 
the meaning which it bears in common par- 
lance. Every iasUtutioii whose object is^to 

C.C.M. — 360 


benefit the public or a section of the public 
is not necessarily "chaiitable”. Before an 
institution can be held to be "charitable ^ 
there must be an element of altruism j thit 
is to say, the beneficiaries must not be able 
to clmm the benefit. This condition is want- 
ing in the case of a mutual association, Kke 
the Chambei of Commerce, whose ostensi- 
ble object is to provide facilities of trade 
and to improve business and whose whole- 
idea is that the particular members compos 
ing it should be benefited. Such an associa- 
tion, therefore, is not a "charitable ins''.Uu- 
tion” within the meaning of see. 4 (3) 
of the Act and is not as such exempt from 
tax. 1936 A.L.J. 1085=1936 A. 764. An 
object of "general public utility” wiriiin 
the meaning of the proviso to sec. 4 (3) of 
the Income-tax Act is an object of public 
utility which is available to the general pub- 
lic as distinct from any section of the pubVc ; 
in other words the object in question should 
not be to benefit work of public utility con- 
fined to a section of the public, ie,, those 
interested in commerce. 40 B.L.E. 1227= 
A.I.E. 1939 B. 45. In order that a trust 
fund eieated for the relief of proverty may 
he a trust wholly for charitable purpose 
'vrithin meaning of sec. 4 (3) (^) read with 
the Explanation, it must be for the benefit 
of the public or a specified section of it. 
Private individuals including the employees 
of a firm are not part of the general public 
or of any section of the public. The prin- 
cipal deed of trust stated that the income 
from the fund should be applied for the 
benefit of any past, present and future otfi 
cers and other employees of a certain com- 
pany and its subsidiary concerns who in the 
uncontrolled discretion of the administrat )rs 
should be deserving of co^iderati^ or 
more especiahy on account of indigenefe, nih 
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(3) Any income, profits or gains falling within the following classes shal 
not be included in the total income of the person receiving them] : 

(i) Any income derived from properly held under trust or other legal obli* 
gation wholly for religious or charitable purposes, and in the case of property so 
held in part only for such purposes, the income applied, or finally set apart for 
application, thereto. 

{ia) Any income derived from bsuiness carried on on behalf of a religious 
or charitable institution when the income is applied solely to the purposes of the 
institution and — 


LEG*. REF, 

1 Substituted for ^'This Act shall uot ai-ply 
to the following classes of income” by see. 4 
of Act VII of 1930. 

2 Inserted by Act VTI of 1939. 


health or other necessitous eireumstanees on 
their retirement. The supplemental deed 
declared that on deciding on payment more 
regard should be paid to the above circum- 
stances rather than to length of service in 
this company. Eeld, (i) that the two deeds 
read together, did not preclude the adminis 
tratois from making a grant to persons for 
long or faithful service with the companies, 
whom the administrators considered deserv- 
ing of recognition, from the fund ^Itaough 
in doing so they must pay more regard to 
poverty rather than the service or the lengrn 
of service and on this ground the trust was 
clearly not a trust which was wholly for chari- 
table purposes; (U) that even if the words 
of the trust were to be construed so as to 
mean the relief of poverty and nothing else, 
such poverty must, if it is to come within 
the beneficial provisions of sec. 4 (3) of the 
Income-tax Act, be the poverty of some well 
defined section of the community and uot 
cf a fluctuating body of private individuals 
such as were the present and future oiScers 
and other employees of the companies, and 
that, therefore, the income of the fund was 
not exempt from the payment of income-tax. 
46 C.W.N. 777=1942 I.T.R. 512. Whotner 
a particular object or purpose is of general 
public utility so as to be a charitable pur- 
pose is not to be decided by what the testa 
tor or settloi considered to be beneficial to 
the public. The Court has a responsibility 
in coming to a finding on the point, and there 
is nothing in the Income-tax Act to discharge 
the Court of its responsibility. Where a 
newspaper is started with the object of sup- 
plying the proidnee with an organ of educa- 
ted public opinion, it should prima faoi^ be 
held to be an object of general public utility. 
Such an object is not outside the ambit of 
the exemption clause sec. 4 (3) (i) of the 
Income-tax Act. 66 I. A. 241=43 C.W.N. 
1065=1939 P.O. 208= (1939) 2 M.L.J. 444 
•(P.C.). Where a Mussalman executed a 
wakfnama and directed that the property 
should be in his possession as manager and 
that he could spend the income according to 
his wishes for the maintenance of himself 
•and his family and also for religious or cha- 
ritable purposes and the deed further con- 
ferred a similar right on his heirs: iZeld, 
that the property cannot be said to be in 
trust wholly f or^ religious or charitable pur- 
poses and the income was assessable to 


income-tax while it was spent wholly for the 
maintenance of the assessee and nis children. 
132 I.C. 689=1931 L. 578=12 Lah. 725 (F. 
B.). Where under a deed of settlement the 
trustees are given power in their absolute 
discretion to apply the whole of the income 
of the properties settled in trust for the 
benefit of the poor relations of the settlor, 
though some other purpses are also mention- 
ed, the deed does not fulfil the requiremcjnts 
of sec. 4 (3) (1). If the settlor merely 
directs that a part of the income of the 110 
perty should be devoted to a purpose whUh 
is charitable within the meaning of the sec- 
tion, such part of the income would be ex- 
empt from tax. I.L.R. (1944) Mad. 837=57 
LW. 163=1944 Mad. 292= (1944) 1 M.L.J. 
223. The activities of the All India Spinners 
Association consisted in the acquisition of 
yarn, and also of raw cotton which was then 
given out to various poor people to be spun 
by them into yam, all of which yam was then 
given out to other poor people for hand 
weaving into cloth. The cloth so produced 
was then sold by the Association, The monies 
realised by the Association by such sales 
were a little more or less than the cost of pro- 
duction and overhead charges. When there 
was a surplus in the amount realised 
by the sales of cloth, such surplus 

was utilised in the same manner as the other 
funds of the Association, inter alia in getting 
yam and cloth manufactured and providing 
wages for the persons engaged in such manu- 
facture. Cl. (i) of the constitution of the 
Association establis’-'Cd the Association as 
an organisation for the development of hand- 
spinning and khaddar. It was to he a per- 
manent organisation, unaffected and uncon- 
trolled by politics and though established 
with the consent of the AH India Congress 
Committee as an integral part of the Con- 
gress Association, it was to have an inde- 
pendent existence and powers. Under 01. 3 
the funds and assets were to vest in ihe 
Board of Trustees who were also to be the 
executive council and to ^'hold th same for 
the purposes of the Association” There was 
no power to distribute surplus income among 
the members. On a question as to the appli- 
cability of sec. 4 (3) (i) of the Income tax 
Act to the income of the Association. 

Eeld, (^) The limits fixed by the section 
must be strictly observed, (ii) The state- 
ment of the object in Cl. (i) of the constitu- 
tion which was the constituent and dominant 
premsion excluded any question of profit 
making or party politics. The primary object 
of rthe Association was the relief of 
the poor and the purposes of the 



S. 4] The Indian Income-tax Act (XI of 1922). 2875 

(a) the business is carried on in the course of the carrying out of a primary 
purpose of the institution, or 

(b) the work in connection with the business is mainly carried on by bene- 
ficiaries of the institution.] : 

{ii) Any income of a religious or charitable institution derived from voluntary 
contributions and applicable solely to religious or charitable purposes, 

(m) The income of local authorities ^[except income from a trade or business 
carried on by the authority so far as that income is not income arising from the 
supply of a commodity or service within its own jurisdictional area.] 


LEG. BEE. 

1 Added by sec. 4 of Act VII of 193^. 


Association included the advancement of 
other purposes of general public utility. [The 
words ^^general public utility’’ would exclude 
the object of private gain such as an under- 
taking for commeicial profit though all the 
same it would subserve general public utility. 1 
(in) Though economists migh**- difPei about 
the wisdom of some at least of the Associa- 
tion’s purposes the Court could not hold that 
it was beyond the pale of legitimate charita 
ble trusts, (iv) The ^^proper^” of the Asso- 
ciation consisted of the organisation and the 
undertaking as well as the fluctuating stock 
of yarn and was held by the Association in 
trust, (u) Accordingly, the undertaking be 
ing a charity, the income of the Asso'dation 
was not liable to income-tax. 49 C.W.Nf. 1 
=1944 I.T.E. 482=1944 P.O. 88= (1944) 2 
M.L.J’. 310 (P.O.). The expression "chari- 
table purposes” in see. 4 (3) (i) must be con- 
strued strictly and can only be applied to a 
public charity. There is no such thing as a 
private charitable trust. There may be a pri- 
vate trust for religious purposes and there- 
fore sec. 4 (3) was amended in 1939 in order 
to put beyond all doubt the intention of the 
Legislature not to exempt even private trusts 
for religious purposes. Consequently, the ex- 
emption in sec. 4 (3) (^) only applies to a 
trust the object of which is public utility. A 
provision in a wakf deed for the maintenance, 
education, marriage, funeral and other neces- 
sities of the poor and needy among the des- 
cendants of the waldf in the male line can- 
not be said to constitute a trust for general 
public utility. The trust being clearly of i 
private nature, the income allotted under 
the wakf deed for the purposes mentioned 
therein which remains imspent for want of 
beneficiaries is assessable in the hands of the 
mutawali. X.LB. (1941) Mad. 862=54 L.W. 
167=1941 Mad. 535= (1941) 2 M.L.J. 148 
(S.B.). What an assesses has to establi«5h, if 
he is to avoid liability to income-tax under 
sec. 4 (3) (i) is that the income assessed is 
derived from property held under trust or 
other legal obligation for religious or chan- 
table purposes. If the purpose of an associa- 
tion is charitable, such as the^ relief of the 
poor, it is nonetheless charitable because 
some political body may consider that it 
affords the best method of relieving the poor 
and may therefore adopt the scheme. The 
fact that it is intended to advance the pur- 
poses of a political party, does not make it 
a purpose which is not charitable. But un- 


less at the time when the profits were made, 
the assesses (Association), was under a jegal 
obligation to devote the profits, to a chari-^a- 
ble purpose the fact that in practice Ihe pro- 
fits have been devoted to charitable purposes 
would not create a legal obligation or trust. 

If the association is not bound to demote its 
profits to chaiitable purposes, and the mem- 
bers aie free to apply the profits to any pnr 
poses they chose, it cannot be held that the 
property is held under trust or other legal 
obbgation for charitable purposes, and sec. 4 
(3) (H) cannot apply so as to exempt the pro- 
fits from tax. I.L.B. 1941 B. 672=43 Bom. 
L.R. 742=1941 Bom. 374. Income fr<.m tees 
levied by the Madras Bar Council, is taxable. 
(1942) 2 M.L.J. 792. "Charitable pun^oses” 
in sec. 4 (3) of the Income-tax Act would in- 
clude relief of the poor, education, medioal^ re- 
lief and the advancement of any other object 
of general public utility. Trusts for the bene- 
fit of the inhabitants of a particular locality 
are regarded as charitable, but trusts for the 
benefit of a particular political party or for 
the advancement of particular political pur- 
poses are not regarded as charitable. 
A gift for such purposes as a particular indi- 
vidual or individuals may consider to be 
charitable is not a good chaiitable purpose 
although a gift for such charitable purposes 
as the managing committee of a trust may 
think fit would be good, because the com- 
mitee would be bound to keep within the am- 
bit of charity and if they go beyond tl e legal 
boundary, they can be controlled by the 
Court. The objects of a trust created by a 
deed were (1) the advancement of any pur- 
pose which might in the uncontrolled opinion 
of the managing committee be national «>r of 
national importance for the inhabitants of 
British India by any means which in the like 
opinion of the managing committee be con- 
stitutional ; (2) the political advanc ement 

of India having for its goal the acquisition 
of complete autonomy or "swarajya” to he 
attained by all constitutional a^tation and 
means; (3) the diffu'-ion of political educa- 
tion and knowledge as to the political affairs 
of India and propaganda work both in India 
as well as in any part of the world outside 
India having for its aim the acquisition of 
complete national autonomy or "swarajya” as 
aforesaid; (4) any object which may conduce 
to any of the aforesaid objects. JlelrJ, (1) 
that the objects specified in the four clauses 
were clearly distributive and since the whole 
of the trust fund could be applied tor fuy 
one or more of the objects specified, the trust 
could not be regarded as charitable if any of 
those objects did not fall within the term 
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{iv) Interest on securities which are held by, or are the property of, any 
Provident Fund to which the Provident Funds Act, ^[1925], applies, 2* * « 


LEG-. REF. 

1 Substituted for ^^897” by Act Yll of 
1939. 

2 The words "or an^/' Provident InsuTa 2 n’e 
Society to which the Provident Insmance 
Societies Act, 1912, is, or but for an exemp- 
tion under that Act would be applicable’’ 
omitted by sec. 4 of Act XI of 1924. 


"charity”; (2) that clauses (1) and (2) went 
too far, and the gifr was for a politic^,! pur- 
pose; (3) that the tiust for a national Oi poli 
tical purpose could not be regarded as chari- 
table so as to fall within the purview of sec. 
4 (3) (i) of the Income-tax Act; (1) that the 
ease fell within the first proviso to ^ee. 41 (1) 
of the Income-tax Act and the maximum raic 
of income-tax was leviable. Although it was 
rather hard on the trust that was no^ 
a matter with which the court could deal. 43 
Bom.L.R. 1027, 1942 B. 61. The burden is 
upon the assessee to establish that the income 
from the trust is exempt from taxation under 
sec. 4 (3). 1946 I.T.E. 362=50 O.W.N, 521. 
The word "wholly” in sec. 4 (3) (i) must be 
read in its ordinary acceptation and is in 
this respect closely akin to the word "solely”. 
The word does not mean "mainly”. 1928 N. 
10=105 1.0. 155. who was interested in 
motor engineering and transport companies 
created an industrial and educational ttiist 
and purported to endow it with immovable 
properties and shares held by him in six 
transport companies of which he had the con- 
trol. He constituted himself the managing 
trustee and gave himself full power to deal 
with the assets. The Instrument of Trust 
provided, inter alia, "that the trustees shall as 
early as they consider it expedient utilise the 
trust for the purpose of starting an institute 
for industrial and scientific research and 
training,” and the foundation of the institu- 
tion was left over until the companies had 
made sufficient money for the purpose. The 
founder also reserved to himself a pov/er to 
revoke the trust at any time, and had poweis 
to utilise the assets for his own purposes or 
the purposes of his companies. Seld, that ii 
could not be said that a trust was created 
wholly for charitable purposes so as to en- 
title it to the benefit of sec. 4 (3) (i). I.L.R. 
(1942) Mad. 921=1942 Mad. 625= (1942) 2 
M.L.J. 230 (F,B.). 

Mere credit entries in books of account 
without allocation or setting apart of speci- 
fic funds or assets corresponding to such en- 
tries cannot operate as valid gifts or trusts 
of the sums credited in favour of the ptisons 
in whose names they are credited so as to give 
ris.e to a claim for deduction of such sums in 
computing the profits of the assessee in whose 
books the credit entries are made. 1945 I. 
TJB. ^11=1945 Mad. 513, Professional in- 
come dedicated to educational objects —No 
exemption from income-tax, 4 R. 538=1927 
R. 95 (F.B.). Where a fund alleged to be 
for eharitable purposes is found completely 
within assessee^s volition no deduction can 


be allowed. 24 N.L.E. 76=1928 N. 102=3 
I.T.C. 57. Stud faim— No trust deed— Offi- 
cer commanding operating on stud fund 
given discretion in disbursement — Money 
spent for non-charitable purposes — ^Funl, not 
exempt from income tax. 165 I.O. 141=1936 
X-i. 602. Where a temple has a share in a 
partneisbip the income derived from the part- 
nership cannot be said to be income derived 
from property held under trust for a reli- 
gious or charitable purpose and hence is not 
exempt from taxation. 47 A. 68=22 A.L..J. 
913=1925 A. 115. Where an assessee carries 
on business at places within and without Bii- 
tish India and remittances are made from the 
place outside Biitish India and into British 
India and spent on charitable and religious 
institutions by the assessee, the money’s le- 
mitted are liable to assessment to income-tax 
unless it is shown that they were impressed 
with a tru^fc before they left the foreign places 
for British India. The mere fact that they 
were allotted to a trust after their receipt in 
Biitish India is not sTifficient to secure exemp- 
tion from liability to assessment. 1928 M. 
371=54 M.L.I. 226 (F.B.). Where the pro- 
perty is vested in the head of a community 
undei deeds of trust, but the trust property 
is applicable to purposes, many of which are 
neither leligious nor charitable, and it is not 
suggested that any part of the propeny is 
set aside for any charitable or religious pui- 
poses, so that it can be identified as appropri- 
ated exclusively for such purposes, then the 
income of the whole of the property is asses 
sable to income-tax. 57 LA. 260=59 M.L.J.. 
905=1930 P.C. 226 (P.C.). 

Income derived by trutebs prom business 
— ^Ip exempt prom assessment. — The word 
^property in sec. 4 (3) (i) includes secunties 
or business or share in a business. Clause 
(1-a) as it stands cannot in any way derogate 
or subtract anything from cl. (i). Viewed 
in its proper perspective, cl. (1-a) can be 
taken to apply only to such business as is 
carried on on behalf of religious or charita- 
ble institutions which were not held under 
trust and not to touch such business as was 
itself held under trust or was conducted by 
or on behalf of such charitable or religious 
institutions as were held under trust. It can- 
not reasonably be urged that something that 
Was already included in cl. (i) has been li 
moved by the insertion of an addititniol 
clause. Income derived from business by 
trustees is exempt from assessment to income 
tax. A.I.R. 1944 Lah. 465. 

4 rS) (iv), — TTnder see. 4 (3) (tv) of 
the Act, the accumulated balance at the vcre* 
dit of a subscriber to a Provident Fund to 
which the Provident Funds Act of 1897 ap- 
plies is exempt from income-tax. That Act 
was repealed and partially re-enacted by the 
ProUdent Funds Act, 1925, and it applies 
fCl. (2) of sec. 2] to any Government Provi- 
dent Fund "eonsHtuted by the authority of 
Government for any, class of its employees”. 
The officers of the Court of Wards fall with'^ 
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{vi) Any special allowance, benefit or perquisite specifically granted to 
meet expenses wholly and necessarily incurred in the performance of the duties 
of an office or employment of profit. 

(vii) Any receipts not being receipts arising from business or the exercise 
of a profession, vocation or occupation, which are of a casual and non-recurring 
nature, or are not by way of addition to the remuneration of an employee. 


LEG}-. REF. 

1 Omitted by sec. 4 of Act VII of 1939. 

in the class of Government employees and 
the accumulated balance at the credit of 
the managei of the Court of Wards in the 
Betti ah Raj Estate to the Provident Fund 
is exempted from taxation. 10 P. 315=1931 
P. 451. 

Sec, 4 (3) — The word ^^injuiies” in 

Cl. {v) denotes personal injuries and no othei. 
1932 M. 424=62 MX.J. 656 (F.B.). [This 
clause was omitted by Act VII of 1939 J. 

CL. (3) (oj) AND (vk ). — Government servant 
■viho was compulsorily letiied receiving com- 
pensation amount is liable to be assessed as 
tor receipt of salary under sec. 6. 1932 M. 

424=62 M.L,J. 656 (F.B.). A capital sum 
received by the manager of the Court of 
Wards in commutation of the whole of his 
pension falls within sec. 4 (3) (iv) and is ex- 
^empt from taxation. That paragraph makes 
no distinction between pensions which may be 
•demanded as of legal right and those which 
are granted voluntarily and between those 
payable by Government and those payable by 
any private body or individual. In deciding 
if the pu,yment is pension or a gratuity, the 
Court has to look into the real nature of 
transaction and the fact that it is called by 
•one name in the Government letter is not 
•conclusive. But the amount is not exempt 
under sec. 4 (3) (vii) as such payment must 
be considered to have ‘arisen from’ his occu- 
pation. (56 0. 211, FoU.). 10 P. 315=1931 
P. 451. See also 12 R. 477=152 I.C. 986= 

1934 R. 377 (S.B.). The allotments made to 
the fund in the name of an oflSlcer of the com- 
pany were not in the nature of salary for 
current services, but were merely the mea- 
sure of a sum which the company volunteered 
to pay to him on the termination of his ser- 
vice, and this sum when paid was not “in- 
•come” and therefore not taxable. The amount 
received was just as much a capital receipt in 
the hands of an employee as would be the 
payment of a lump sum from a provident 
fund on the employee’s retirement. The lat- 
ter would, apart from the specific exemption 
in sec. 4 (3) (v) of the Income-tax Act, be 
by its nature, capital and not income, [affirm. 

1935 Mad. 953=69 M.L.J. 611 (S.B.); 1932 
P. C. 138, Bel. on.] 64 LA. 323=39 Bom.L.R. 
1050=66 O.L.J. 36=41 O.W.N. 1157=46 L. 
W. 214=1937 P.C. 261 (P.C.). Where the 
maintenance allowance received by a jimior 
member of a Hindu family possessed of an 
impartible raj, is not received by him as a 
member of an undivided Hindu family, his 
source is not the original source through which 
the estate received the money and his imme- 


diate source is the bounty or gift by the 
estate, in which case it cannot be considered 
to be agricultural income and cannot be ex- 
empt from income-tax undei see. 4 (3) (viii). 
56 A. 1009=149 LG. 306=1931 A. 818. Sec. 

4 (3), Cl. (^mi) can only apply when the re- 
ceipt is not by way of addition to the remu- 
neiation of the employee. 42 L.W. 812=1^)35 
M. 953=69 M.L.J. 611 (S.B.). The principle 
of sub-cl. (vn) is that it is only income fiom 
business carried on with the object of pio- 
ducing a definite return that is taxable. Any- 
thing in the natuie of a windfall is excluded. 
59 LA. 206=59 C. 1343=1932 P.C. 138=63 
M.L.jr. 124 (P.C.). A mere speculation, not 
in the nature of trade, cannot, by any pro- 
cess of reasoning, be regarded as an adven- 
ture in the natuie of trade. Whether a parti- 
cular tiansaetion of purchase of a commodity 
with a view to selling at a profit is called a 
speculation or whether it is called adventure, 
is of no account,* the dividing line between 
assessability and exemption depends on whe- 
ther what is done in the nature of 

trade or not. It is erroneous to hold that if 
an investment is safe and is a lock-up invest- 
ment made without the intention of resale 
being in the forefront of the investor’s mind, 
then it may be regarded as an accretion of 
capital and non-assessable, but that the in- 
stant speculation comes in, it is an adventure 
in the nature of trade. The fact that the 
assessee employs a business man whether her 
husband or a stranger to purchase the commo- 
dity and later to s^ll it, falls short of making 
her an adventurer in trade, when the trans- 
action is an isolated transaction; in order to 
constitute an isolated transaction an adventure 
in the nature of trade, there must be some 
activity of a trading nature between the pur- 
chase and the sale, undertaken in order to 
make the property marketable, i.e., to put it 
into a saleable state or to attract purchasers. 
1939 Rang.L.B. 757=184 LC. 497= 
1939 Rang. 337. Profits made by 
money-lender out of exchange fluctuations — 
If assessable. 45 M.L.J. 707=1924 M. 208. 
Ko general rule can be laid down in cases 
where a money-lending business takes pro- 
perty in satisfaction of the debts due and 
sells them. But where, as a matter of fact, 
in a money-lending business, profits are gene- 
rally got by taking lands in satisfaction of 
the debts due and selling them for profits 
later on, such profits must no doubt be con- 
sidered as derived from such business and 
eaiino+ escape taxation by saying that the pro- 
fits have nothing to do with the business of 
the firm which was merely money-lending. 31 
L.W. 215=1930 M. 119 (S.B.). The mort- 
gagee who carried a money-lendmg business 
advanced a loan and the transaction was 
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bodied in indentees. One of these was des- 
cribed as a zaipesiigi lease with usufructuary 
moitgage. ^The mortgagee lessee was to be 
in possession of the properties, and, in his re- 
lation to the cultivators of the soil he stood 
in the position of landlord, dealing directly 
with them and collecting the rents. He had 
moreover to pay the Q-overnment revenue, 
cesses and taxes and his name was registered 
in the Land Eegistration Department. He 
alone was able to sue for lent whether current 
or ai rears, to sue for enhancement or for 
ejectment and was able to settle lands with 
raiyats and tenants in all the properties; in 
fact he was in a position to take all procee- 
dings which the moitgagor would have been 
able to take in the ordinary course if the lands 
leased and mortgaged had remained in her 
khas possession.’^ Held, that the thika profits 
which formed part of the rents were agricul- 
tural income within the meaning of sec. 2 (1) 
(u) and as such were exempt from assessment. 
Seld, further, that the fact that the recipient 
was a money-lender did not matter, as 
the business of money-lending may bring in an 
income which is exempt from income-tax on 
the ground that it is derived from agricul- 
tural land. The exemption is conferred, and 
conferred indelibly, on a particular kind of 
income and does not depend on the character 
of the recipient. 62 IJl. 215=14 P. 623= 
1935 P.C. 172=69 M.L.J. 474 (P.O.). See aUo 
(1937) 1 M,L.X 351. Per Malik, X— The 
word "non-recurring” in sec. 4 (3) does 
not mean that it has, as a matter of accident 
or as a matter of fact, recurred, but that 
there was a claim or a right in 'the assessee 
to expect its recurrence. A mere voliDr‘‘arj? 
payment not being receipts aris'ng from busi- 
ness or the exercise of a profession, vocation 
or occupation and not being by way of addi- 
tion to the remuneration of an employee 01 
not having been made expressly liable is not 
liable to be taxed, A voluntary payment 
must be deemed to be of a casual and non- 
recurring nature unless there is liability on 
the donor to pay, which liability may arise 
out of a contract, a custom or some order 
which is binding on him. A,I.B. 1946 All. 
306 (F.B.). The assessee, a merchant carry- 
ing on business in hides in Madras was one of 
five persons chosen as arbitrators to det’ide a 
^pute among the heirs of the Nawab and he 
agreed to do so and to assist in settling dif- 
ferences of the heirs as he was a friend of 
the family. Ho stipulation was made for re- 
muneration. The arbitrators did a considera- 
ble amount of work in connection with the 
administration of the estate and in view of 
the long time taken and amount of work in- 
volved, the assessee and the other ar^rators 
were Ranted remuneration, as a rewSrd for 
their services. The Income-tax authorities 
sought to tax the amount of remuneration re- 
ceived by the assessee. Eeld, that the amount 
represented a receipt of a casual and non-re- 
coiring nature and hence was exempt from 
assessment. 56 L.W. 676=1943 M-W-H, 717 
=1943 590=A.I.B. 1944 Mad. 63= 

(1943) 2 M.L.X 530. Ordinarily profits aris 
ing out of an isolated transaction outside the 


scope of the business are not assessable to in- 
come-tax as a business profit and such profits 
are not taxable unless there is evidence that 
the income derived from, and the expenses in- 
curred in, the transaction were included and 
made part of the assessee^s business accounts. 
(Beynon ^ Co., Ltd, v. Ogg, 7 Tax Cases 125, 
Bef. to.) 1930 M. 123=58 M.L.J. 95 (S.B.). 
The question whether the profit that acciuos 
to a banker and money-lender from an iso- 
lated transaction of a purchase and sale of 
certain property is taxable as profit arising 
from his business or exempt for taxation as 
arising from occupation of a casual nature 
within the meaning of sec. 3 (2) {vm) of the 
Income-Tax Act of 1918, is one of fact. oS 
M.L.X 68=1930 M. 121 (S.B.). A receipt 
arising from a speculative or wagering or 
gaming business arises from the exercise of a 
profession, vocation or occupation and does 
not come within the exception. 47 A, 372=23 

A. L.X 65. Purchase by assessee of large area 
of building site — Sale after several years in 
small plots to several persons — ^Profits earned 
is taxable — Claim to exemption as casual and 
non-recurring receipts not arising from busi- 
ness is not sustainable. 1939 I,T.E. 154. 
Where a certain company passed a resolution 
for voluntary winding up and at the same 
time voted a certain sum to the assessee com- 
pany who acted as the managing agents of 
the former by way of compensation for the 
loss of their office, held, that the amount so 
received was not exempt from assessment. 
56 C. 211=33 O.W.3Sr. 112=1929 C. 212 (F. 

B. ), Compensation received by a company as 
agent of a business concern, for determination 
of the agency, is a receipt arising from busi- 
ness, and consequently, if income, it would be 
taxable under sec. 10 as being an income from 
business, or at least under see. 12 as being 
income from other sources. The circumstan- 
ces that it is casual or non-recurring does not 
exempt it from taxation under see. 4 (S') (vti). 
58 C. 1153=35 C.W.]Sr. 361=1931 C. 676 (S. 
B.). If a man claims an interest in the capi- 
tal of a busmess and receives a sum of money 
in satisfaction of all claims he may have in 
the capital of the business, that income is not 
liable to income-tax. 34 C.W.H. 788. A re- 
muneration earned by a cotton merchant who 
is appo’nted under a power-of-attomey to rea- 
lize cotton which another merchant had pur- 
chased will^ be "receipts arising from busi- 
nes^’ and liable to be assessed to income tax. 
27 BomX.B. 478=1925 B. 318. The phrase, 

receipts arising from business” as used in 
sec. 4 (^ (vii) is not confined to receipts 
arising from a business carried on continu- 
ously during the year. Even if they are from 
a single adventure in business they would be 
liable to be taxed. 1925 B. 318. The ques 
ton of the assessahilitv to income-tax of pro- 
^ banking concern from the 
sale of securities and shares must be deter- 
^n^ on the facts of each case whether the 
banking concern had been dealing in soeiiri- 

thlq business* In 

tos matter the findmg of fact arrived at by 

conclusive un- 
less it IS found that that finding was based 
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on no material . It does not necessarily fol- 
low from the circumstance that such profits 
have not been utilised in the levenue account 
and that they have been carried to the icseive 
capital 6% bloc that they were not trading pro- 
fits, I.L.E. (1938) Lah. 526=1938 Lah. 852 
See also 45 M.L.J. 707=1924 M. 208. A soli- 
citor who was employed by a shareholder of 
company interviewed the managing agents of 
the company and came to an arrangement 
with them which benefited substantially his 
client and the other shareholders for which 
he was duly paid for by his client. The 
arrangement incidentally benefited two firms 
of stock biokers who did not employ the 
solicitor. One of the firms paid a sum of Es. 
10,000 to the solicitor. Held, it was a re- 
ceipt by him arising from the exercise by him 
of his profession and was part of his income 
which was not exempt from tax under see. 4 
(3) (vii) of the Act, assuming that it was of 
a casual or non-recurring nature. The sum 
received by the solicitor was not a testimonial 
to his ability or qualities as a solicitor gen- 
erally, but was directly connected with a 
particular professional act, namely, the part 
he played in procuring the new issue of 
shares by which the payers had derived great 
benefit. I.L.E. (1941) 1 Cal. 562=1941 I.T 
E. 261=45 C.W.N. 542=1941 Cal. 666. 

Speculation in stocks and shares.— A 
man may either buy shares or securities with 
the object and intention of making a gain 
from the sale when those shares or securi- 
ties have risen to a higher price or he may 
purchase the shares or securities with the in- 
tention of keeping his capital safe and recei- 
ving meanwhile a certain amount of dividend 
or interest. The intention must be deduc3d 
from acts and from the circumstances of the 
case. It is only in the former case that the 
profits are taxable and the losses deductible. 
1934 A.L.J. 61=1934 A. 370. See also 1939 
Eang.L.E, 757=1939 Eang. 337. As to taxa- 
bility of gratuity received by employee on 
termination of service, see 12 E. 477=1934 E. 
377 (S.B.). Belief Ranted to decree-holder 
in respect of auctioneer’s commission is ex- 
empt from tax. I.L.E. (19381 A. 691=1838 
A.L.J. 736=1938 All. 464 (S.B.). 

Purchase op mortgaged properties in 

SATISFACTION OF DECREE — SUBSEQUENT SALE 

FOR PROFIT — ^Profits, ip exempt from tax.-- 
The assessee, a profess’ onal money-lender, got 
an assignment of a mortgage from another, 
sued on the mortgage and having obtainea a 
decree for a large amount, took possession of 
the mortgaged properties in satisfaction of 
the decree. Later on, he sold the properties 
for cash and made a large profit out of the 
transact/ ion. On the net profits being assessed 
to income-tax, the assessee claimed exemption 
under see. 4 (3) (vH) of the Income-tax Act. 
on the gronnd that the transaction was not 
one in the course of his business, but an iso- 
lated venture, speculative and casual in na- 
ture. Eeld, that the taking of the assign- 
ment was of a nature coming within the am- 
bit of money-lending and not such an isolated 
transaction as to take it out of the category 


of his business, though it might be specula- 
tive; that the transaction could not be held 
to have been entered upon otherwise than as 
a mattei of business and hence the pronts 
were liable to be assessed to income-tax. 58 
M. 105=1934 M. 539=67 M.L.J. 247 (S.B.). 

See also 1930 M. 119 (S.B.). Where a profit 
is made out of a single sale transaction the- 
test to be applied in deciding as to whether 
it is capital assets or gain is to see whether 
the fact that there was a gain made it an 
operation of business iu carrying out a scheme 
for making profits. 177 I.C. 630=1938 Eang. 

315 (S.B.). 

Eeceipt of casual nature.— Assessee finan- 
cing an appeal — ^Additional sum received by 
him on appeal being successful is taxable. 

154 I.C. 963=1935 A.W.E. 518=1935 A.L.J. 
405=1935 A. 495. The assessee who was a 
tin mine owner and worker lent certain sums 
of money to W to enable him to work a tin 
area. Subsequently he again advanced a loan 
to W in order to enable the latter to do cer- 
tain work and sell the mine and W executed 
an agreement by which he agreed to pay the 
assessee a third of the consideration which 
might be realised by the sale. Eeld, that the 
transaction was a private venture and uot 
part of the assessee’s business and was a 
receipt of a casual nature under sec. 4 (3) 
(vUi) and not profits or gains under see. 10* 
or sec. 12 (3). 11 E. 454. 

Sec. 4 (3) (vH) and ('vm) : Eotalties for 
PREPARING Bricks. — ^Eoyalties for preparing 
bricks are assessable to income-tax. On the 
assessee’s land, there was a quantity of earth 
suitable for brick-making. He granted li- 
cences to brick-makers to erect brick kilns 
upon the land, to take away brick earth and 
use it for making bricks. The assessee char- 
ged fees at certain rates for the licences. 
Eeld, the income was not of a casual or non- 
recurring nature, or agricultural income; it 
could not be considered as in the nature of a 
capital sale of the assets of the assessee and 
that it was assessable to income-tax. 10 P. 
275=1931 P. 264. An assessee who owned 
patent rights which were originally used in 
his business conveyed the working rights 
under licence to another person against pay- 
ment ft a share in the profits. He subse- 
quently cancelled this agreement and conver- 
ted his rights under that conveyance into 
licence under an agreement against an 
annual payment during subsistence of agree- 
ment. Thus what was transferred by the 
assessee was not the corpus but the usufruct 
of the patent for an uncertain period in con- 
sideration of an amounit which had not been 
defiiintely known. Eeld, that the annual re- 
ceipts under the agreement were income, pro- 
fits or gains and were not exempted by sec. 
4 (3) (vii), 1937 Lah. 880. 

Secs. 4 (3) (vn), 10 and 66 (5) : Profits 
FROM investment OF CLIENT’S DEPOSITS IS 
TAXABLE. — Where an assessee doing business 
as a produce agent, receives large sums of 
money from his clients as deposits and invests 
them in Government securities and realises a 
profit by the sale of such securities on the^ 
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questions whether such an investment was in 
the nature of tixed capital or of stock-in- 
trade, and whether such profits were exempt 
from payment of income-tax under see. 4 (3) 
(tii) of the Act. Hell, that if an investmem 
3S made with the object of permanently ex- 
'Cluding a ceitain sum from the floating capi- 
tal of a concern, it might be held to be fixed 
capital. But if the investment is part of the 
business and the sum is intended to serve as 
fa1 ock- in- trade, the profits arising therefrom 
will form part of the income of the concern. 
Held, further on the facts, that the business 
of the assesses was a quasi banking business 
and it received moneys from clients for the 
purposes of the business, and that the In- 
vestments had been made as part of the same 
business, and hence the receipts therefrom 
were to all intents and purposes receipts from 
business. Even if they were of a casual or 
non-recurring nature they will not be cover- 
ed by see. 4 (3) (mi). An exemption under 
see. 4 (3) (vii) if claimed for any item of in- 
come it is for the assessee to show that the 
receipt does not arise from business and is 
of a casual and non-recurring nature. In 
matters where the intention of the assessee 
is the factor to be considered, it is doubtful 
whether the High Court could go behind such 
finding of the department. 40 PX.B. 
256=18 Lah. 706=1938 Lah. 44. See also 
T.L.R. (1945) Lah. 43. 

Sec. 4 (3) AND (viM) — [See also Notes 
under sec. 2 (1)] Usufructuary mortgagee 
leasing mortgaged property to mortgagor on 
fixed annual payments — Such payments are 
agricultural income and should be excluded 
from income-tax. 26 A.L.J. 280=1928 A. 
81 (E.B.). See aUo 160 LC. 948=43 L.W. 
J264=1936 M. 144=70 M.L.J. 24 (S.B.)j 13 
P. 336=147 I.O. 1236=1934 P. 178 (S.B.); 
1928 M. 543=54 M.L.J. 524 (F.B.) Quaere. 
— A usufructuary mortgage was created in 
favour of the assessee at a specified rate of 
inteiest. On the same day and as part of 
the same transaction, the mortgagee gave the 
property to mortgagor on lease reserving 
rent exactly equal to the amount of interest 
on the money advanced at a stipulated rate. 
The G-overnment revenue was to be paid by 
the mortgagor and in default the mortgagee 
was entitled to proceed against mortgagor. 
In default of payment of the lease rent, the 
mortgagee was entitled to take possession of 
the mortgaged property. In the event of 
any reduSion of the principal, the rent pay- 
able was also to be reduced in proportion. 
Held, that the interest reserved by the docu- 
ments in this case and paid to the assessee 
during such period as he was not in posses- 
sion of the leased property was assessable 
to incomi^-tax. 9 P. 194=123 I.C. 617= 
1930 P. 33 (B.B.). See also 13 P. 336=1934 
P. 178 (6.B.). Her Das, — ^There is a clear 
•distinction between rent and interest. Rent 
is the return from land for the use of one^s 
land and signifies the sum payable in res- 
pect of the use of land. Interest is the re- 
-tum from money for the use of one^s money 


and signifies the sum payable in respect of 
the use of money. Rent issues out of the 
land demiood, wheieas inteiest is revenue 
derived from the money lent. 9 P. 194. 
An ears of rent under Madias Estates Land 
Act — ^Interest on— -Is not ^^rent or rer^^enue 
derived from land’^ and so not agrieultuiai 
Income and is taxable. See I.L.R. (1944) 
Mad. 322 = (1943; 3 M.L.J. 439. Interest on 
diieaib of lent is not taxable. 21 Pat. 461 
=23 Pat.L.T. 736=1942 Pat. 381; 26 Pat. 
L.T. 43. The lemuneration received by a 
partner in a firm out of the proceeds of 
agiicultural property owned by the firm for 
his management of that property, is not 
exempt from income-tax under sec. 4 (3) 
(vmj because the payment is received not as 
part of his profit from agricultural proper- 
ty but as remuneration for woik done as 
manager of the property. 23 Pat. 361=1944 
P.W.N. 174=A.I.R. 1944 Pat. 287. One 
may purchase an article for one^s own use 
and without any intention to sell it, and the 
mere fact that he subsequently sells it at a 
profit will not make the transaction an ad- 
venture in the nature of trade. If, however, 
at the date of the purchase, the object of 
the purchase was not to bring the article in 
his own use but to sell it at a profit — ^the 
pui chase being for no other purpose except 
that of resale at a profit — the transaction is 
a deal or venture in the nature of trade, 
though it may he wholly insufficient to con- 
stitute by itself a trade. 46 P.L.R. 246= A. 
LR. 1944 Lah. 287 (P.B.). See also (1944) 
I.T.R. 472. Per Kulwant Sahay, J. — ^If the 
income is derived from land used for agri- 
cultural purposes as rent or revenue, then 
such income is exempt from assessment. The 
income cannot be made taxable unless and 
until it can be brought strictly within the 
letter of the law. 13 P. 336=1934 P. 17.9 
(S.B.). Income from quarries, if income 
from agricultural puiposes. See 50 A. 98. 
As to what is taxable income in ease of 
royalty in respect of a mortgage and lease of 
a coal mine, see 13 P. 197=1934 P. 116 (S.B.). 
Where the assessee among other activities 
of an agHcultv/ral nature cultivates aloe 
plants and from them by means of maohi- 
neTy •prepares sisal fibre which he sells in 
the market, the whole of the profits are 
exempt as being purely agricultural income. 

9 P. 185=123 I,C. 610=1930 P. 44 (S.B.). 
But see also 48 0. 161. Income from Que- 
ries in tanks and supply channels is not agri- 
cultural income and is not exempt from 
income-tax. 140 I.C. 450=1932 M. 757= 
63 M.L.L 634 (S.B.j. See also 3 P. 470; 
53^ 0. 524. The maintenance allowance ob- 
tained by a widow under a compromise 
though derived from an agricultural estate 
is not agricultural income within the mean- 
ing of sec. 2 (1) (a)j and hence is not exempt 
from income-tax under see. 4 (3) (viii). 
146 LC. 651=10 O.W,N. 1003=1933 0, 475. 
Where the assessee receives certain sum 
every year imder sec. 8-A (h), Punjab Laws 
Act, from his elder brother on whom the im- 
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(ix) Any income received by trustees on behalf of a recognised provident 
Tund as defined in clause (a) of section 58-A.] 

2[ (;i;) Any income received — 

{a)^bY a person accredited as representative in British India for political 
purposes of an Indian State or the Ruler thereof^ as his remuneration from the 
State or Ruler for service in such capacity ; 

(6) by a Consul General, Consul, Vice-Consul or Consular Agent of a 
foreign State, as remuneration from such State for service in such capacity ; 

{c) by a person employed by the consulate of a foreign State, not being a 
British subject or the subject of an Indian State, as remuneration from such foreign 
.State for service in such capacity ; 

(d) by a Trade Commissioner or other official representative in British India 
of the Government of any other part of the British Empire or of a foreign Govern- 
ment, as his official salary, if the official salary of the corresponding officials, if 
-any, of the Central Government resident for similar purposes in the country con- 
cerned enjoy a similar exemption in that country ; 

(e) by a member of the staff of a Trade Commissioner or official represen- 
tative referred to in sub-clause {d)^ as his official salary, when such member is 
a subject of the country represented, and the country represented has made cor- 
responding provisions for similar exemptions in the case of members of the staff 
of the corresponding officials of the Central Government. 

{xi) With effect from the 2nd day of September, 1939, the income-charge- 
.able under the head Salaries’’ of a Nepalese member of the Nepalese Military 
Torce serving with His Majesty’s Forces, or of any member of an Indian State 
Force, so serving, and any other income accruing or arising without British India 
which is received in or brought into British India by any such member while the 
Force to which he belongs is serving with His Majesty’s Forces.]” 

In this sub-section charitable purpose ” includes relief of the poor, edu* 
cation, medical relief and the advancement of any other object of general public 
utility, ®[but nothing contained in clause (i), clause (i-a) or clause (i) shall operate 
to exempt from the provisions of this Act that part of the income of a private 
religious trust which does not enure for the benefit of the public]. 


LEO. BEE. 

1 Added by see. 2 of Act XII of 1929. 

2Cls. (x) and (soi) inserted by Act XXIII 
.of 1941. 

3 Added by Act XII of 1929. 

partible estate devolves under sec. 8, Piinjab 
Laws Act, as maintenance out of the assign- 
ment, which is agricultural income and ex- 
rempt as such, the allowance is a part of the 
assignment and cannot be taxed. 1937 Lah. 
905. See also 158 1.0. 810=1935 O.W.N. 
11-13. The income from the sale of forest 
trees growing on land naturally and with- 
•out the aid of human agency is not agricul- 
tural income within the meaning of sec. 2 
(1) (a), and as such not exempt from income- 
tax under see. 4 (3) (vm), (1946) I.T.E. 

.356. 

Scope and Object. — Sec. 4 (3) (vU^ read 
with see. 2 is designed to protect the producer 
by giving him exemption from liability to 
income-tax as a hona fide agriculturist carry- 
ing on business of a farmer in the ordinary 
course of good husbandry. 53 I.C. 301 (E. 
B.). See also 25 A.L.J. 816=50 A. 98=1927 
A. 703; 1928 M. 543=54 M.L.J*. 524 (E.B.); 
45 O.W.3sr. 647=1941 Cal. 598; 1937 Bang. 
L.B. 191=1937 Bang. 337 (S.B.), 

Secs. 4 and 24. — ^The assessee purchased 
fshares "to the value of a big amount in a Ihni- 
aG.M.— 361 


ted company. The company afterwards went 
into liquidation, and out of that liquidation 
a new company was formed. This company 
having acquired the assets of the old com- 
pany agreed to allot certain shares and deben- 
tures to the assessee, but the agreement was 
not fulfilled, with the result that the assesee 
lost a considerable sum of the money of his 
original investment made in the old com- 
pany. Seld, that the difference between 
what the assessee has in fact got and what 
he originally invested was a loss which was 
clearly a loss of capital and therefore it could 
not be taken into consideration for the pur- 
pose of arriving at the assessable income, 
182 I.C. 841=1939 Pat. 107, In the process 
of preparing tea for the market, the part 
when the tea is planted and plucked is agri- 
culture, and the part when the leaf is dried, 
rolled and stored is manufacture. For asses- 
sing income-tax, the profits from the agricul- 
tural process are exempt and only that from 
the manufacture is liable to assessment, 48 
C. 161=61 1.0. 107. But see also 9 P. 185. 
See also 158 I.O. 810=1935 O.W.N. 1143. In- 
come derived from jalkar (fishery) hats and 
ghatlagi is not agricultural income and is 
not exempt from income-tax. 3 P. 470=1924 
P. 474; 104 I.C. 841. See also 53 0. 524= 
30 G.W.N. 524; 1932 M. 757=63 M.L.J*. 634 
(F-B.). 
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Any income chargeable under the head ^ Income from property^ 
in respect of a building the erection of which is begun and completed between 
the ist day of April, 1946 and the 31st day of March, 1948 (both dates inclusive), 
for a period of two years from the date of such completion] , 

Residencein British India. 4-A. For the purposes of this Act — 

{a) any individual is resident in British India in any year if he — 

(i) is in British India in that year for a period amounting in all to one 
hundred and eighty-two days or more ; or 

(ii) maintains or has maintained for him a dwelling place in British India 
for a period or periods amounting in all to one hundred and eighty-two days or 
more in that year, and is in British India for any time in that year; or 

(iii) having within the four years preceding that year been in British India 
for a period of or for periods amounting in all to three hundred and sixty-five days 
or more, is in British India for any time in that year otherwise than on an occasional 
or casual visit : 

3 [or (iv) is in British India for any time in that year and the Income-tax. 
Officer is satisfied that such individual having arrived in British India during 
that year is likely to remain in British India for not less than three years from the 
date of his arrival] ; 

{b) a Hindu undivided family, firm or other association of persons is resident 
in British India unless the control and management of its affairs is situated wholly 
without British India : and 

{c) a company is resident in British India in any year {a) if the control and 
management of its affairs^ is situated wholly in British India in that year, or (6) if 
its income arising in British India in that year exceeds its income arising without 
British India in that year. 

LEG. REE, of sec. 4- A (&). 58 L.W. 322=AJJR. 1945 

1 Inserted by Aet VIII of 1946. Mad. 366= (1946) 2 M,L.j. 93. The assesses 

2 Secs. 4-A and 4-B inseited by sec. 5 of Act was the manager of a Hindu joint family 

VII of 1939. having its residence outside British India, 

8 Added by Aet XXIH of 1941. and he too lived outside British India with 

the family. The family, however, carried on 

Sec. 4-A (a) Aisro (h): ^^Okdinabily kesi- business in British India through agents. 

IN British India — Mbanino or. — ^Thc The manager visited British Ladia during the 
test of a joint Hindu family being ^'ordinarily accounting year and stayed in a portion of 
resident” in British India is the ordinary resi- the business premises for two days, but during 
deuce in British India of its Managei. In his stay he did not exercise any aet of mam 
order to be ordinarily resident in Bntish agement or contiol in respect of the business 
India, that Manager must have been resident at that place. The Income-tax Department 
in Biitish India within the meaning of sec. sought to assess him in respect of family in- 
4-A (a) of the Act for a period of nine out come as a resident under see. 4-A (5). Held, 
of the ten preceding years and must also that the mere visit of the assessee, the mana- 

have been in British India for at least two ger of the family to British India and his 

years during the previous seven years. Theie stay there for two days could not amount to 
is nothing in sec. 4-B to indicate that the the exercise of control and management of 

periods of residence and stay in British the affairs of the family iu British India in 

India of the successive Managers of a Hindu the absence of anything to show that during 

undivided family, during its continued exist- such stay he actually exercised any act of 
enoe should not count for purposes of see. control or management. 58 LW 91=AI 
4-B. 1945 I.T.E. 186=58 L.W, 214=1945 B. 1945 Mad. 174= (1945) 1 MX.J. 61. ’ ‘ 

M.W.N. 260=A.I,E. 1945 Mad. 307— -(1945) Sec. 4-A ( Jb ): Construction "Control 

1 M.L.J. 352. A partnership to acquire and \nd manaoement of its affairs situated 
work a rubber plantation in Malacca provided etc”. — The words "control and management 
for two of the partners having control of the of its affairs” in sec. 4-A (6) do not mean the 
partnership business in rotation. During de jwe, but the de facto control and manage- 
the period of account one of the controUing ment. The test is not where the control and 
partners was admitted!;;;; resident in Biitish management could he assumed by a partner 
India and it was in evidence that his agent by the exercise of power remainino^ in him 
in Malacca had prior to the period of account, under the partnership deed. The section must 
wtitto. to him for directions in regard to the be construed to ascertain where the actual 
parte6T^i;^|H3S^ess. HeU, that for purposes control and management is situated and not 
of the Inc*e-tax Act, the partnership was merely where the right to manage can come 
resident in Biitish India within the meaning into existence. It has to he construed as deal- 
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Ordinary residence. For the purposes of this Act — 

(а) an individual is ‘ not ordinarily resident ’ in British India in any year 
if he has not been resident i^a British India in nine out of the ten years proceding 
that year or if he has rjot during the seven years preceding that year been in British 
India for a period of, or for periods amounting in all to, more than two years ; 

(б) a Hindu undivided family is deemed to be ordinarily resident in British 
India if its manager is ordinarily resident in British India ; 

(c) a company, firm or other association of persons is ordinarily resident in 
British India if it is resident in British India.] 

CHAPTER II. 

Income-tax Authorities. 

^[5* (^) There shall be the following classes of 

Income-tax authorities. Income-tax authorities for the purposes of this Act, 

namely : — 

(a) the Central Board of Revenue ; 

(b) Commissioners of Income-tax ; 

(r) Assistant Commissioners of Income-tax who may be either Appellate 
Assistant Commissioners of Income-tax or Inspecting Assistant Commissioners of 
Income-tax ; 


LEG. BEF. 

1 Substituted for the original section by 
sec. 6 of Act Vn of 1939. 


ing with actual events. 47 Boin.L.E. 187= 
1945 I.T.E. 124=A.I.E. 1945 Bom. 271. See 
also (1945 )1 M.L.J. 65. The assessee, a firm, 
commenced carrying on business in Colombo 
in 1932. In 1937, it opened a branch in Kila* 
karai in British In^a, and business was car- 
ried there by one of the partners of the firm 
lesident at the place. Meld, that the firm was 
‘^lesident” in British India under sec. 4- A (b) 
and so liable to be taxed under the Act. 55 
L.W. 718 (1)=A.I.E. 1942 Mad. 736 (2)= 
(1942) 2 M.L.J. 620. Sec. 4-A (b) does no 
moie than clarify the existing position by 
pointing out that 'in the ease of a 3 oiat Hindu 
family business the lesidence of individual 
membeis of the undivided family cannot be 
material from which it could be inferred that 
the family resided there if such residence 
were fortuitous and divorced from control 
and management of the business. Consequ- 
ently the family cannot be said to reside in 
all those places where members of the family 
live, and the fact that one member of the un- 
divided family eats, drinks aud sleeps at a 
particular place is not necessarily any evi- 
dence that the family resides there. 197 I.O. 
260=1941 I.T.E. 685=1941 Bang. 273 (S.B.). 

Sec. 4-A (as amended in 1939), sec. 4-A 
(c)— Scope— If ultea viees.— The provisions 
of sec. 4-A (c) introduced by the Amending 
Act of 1939, are not ultra vires in whole or 
in part. 45 Bom.L.E. 929=A.I.E. 1944 

Bom. 1. The assesses was a limited company 
incorporated in the United Kingdom, the 
control and management of its affairs being 
situated wholly in that country. It had no 
director in India but was a sleeping partner m 
a firm which carried on, and had a place of, 
business in Bombay. In the yea^r of account 
1938-39 (the assessment year being 1939-40), 
the total profits of the assesses m British 
-w^s over Es. 17 lacs and its income ac- 


Cluing or arising outside British India in the 
material year was 7 1/2 lacs. Meld, that 
since the income of the assessee in British 
India exceeded the income in the United 
Enngdom, the assessee was taxable to income- 
tax and super-tax in British India in respect 
of the whole of its income for the assess- 
ment year 1939-40, including the income ac- 
cruing or arising out of British India. 45 
Bom.L.E. 929=1943 I.T.E. 559=1943 Comp. 

0. 315=A.I.E. 1944 Bom. 1=I.L.E. (1944) 

Bom. 43. 

Secs. 4-A (0) and 10 (2) (m ), — ^Income 
arising without British India^^ — Amount paid 
to Eailway Company in England by Secre- 
tary of State earmarked for a particular debt 
— ^If income — “Eesident^’ in British India — 
Amount paid to company to make up profits 
for payment of guaranteed dividend — De- 
ductibility under sec. 10 (2) (w). See (1943) 

1. TJ&. 578. Assessee carrying on money- 
lending business outside British India acquir- 
ing houses — ^Eents liable to be assessed on 
the basis of see. 9. I.L.E. (1945) Mad. 170. 
Where the assessee was carrying on money- 
lending business outside British India and 
acquired in the course of such business houses 
from which he received rent, tax in respect of 
the income derived from such houses is to 
he levied on the basis of see. 9 of the Act. 
1944 I.T.E. 254=57 L.W. 331=1934 M.W. 
N. 387=A.LE. 1944 Mad. 436= (1944) 1 M. 
L.J. 419. 

Sec. 4-B: "Seven years” — ^Mode op com- 
puting.— The expression "seven years” in 
sec. 4-B Act should be taken as referring to 
the period of seven years of twelve calendar 
months each immeditaely preceding the com- 
mencement of the relevant year. 59 L.W. 172 
=1946 I.T.E. 185=1946 M.W^HT. 200 =(1946) 
1 M.L.J. 297. The term "British India” in 
see, 4-B must be read in the light of the de- 
finition of that term in sec. 3 (7) of the Gen- 
eral Clauses Act. The assessee had immovable 
property in British India, including a dweE- 
ing house at Srirangam, and a business in Ban- 
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{d) Income-tax Officers. 

(2) The Central Government may appoint a Commissioner of Income-tax 
for any area specified in the order of appointment, and may appoint Commissioners 
of Income-tax, not more than three in all, each to discharge, without reference to 
area, and to the exclusion of any Commissioner appointed for any area, the functions 
of a Commissioner in respect of any cases or classes of cases assigned to him by 
the Central Board of Revenue. 

(3) The Central Government may appoint * * ao many 

Appellate or Inspecting Assistant** Commissioners of Income-tax and Income-tax 
Officers as it thinks fit. 

(4) Appellate Assistant Commissioners of Income-tax shall be under the 
direct control of the Central Board of Revenue and shall perform their functions 
in respect of such persons or classes of persons ^[or of such incomes or classes of 
income or] in respect of such areas as the Central Board of Revenue may direct, 
^[and, where such directions have assigned to two or more Appellate Assistant 
Commissioners of Income-tax, the same persons or classes of persons or the same 
incomes or classes of income or the same area] in accordance with any orders which 
the Central Board of Revenue may make for the distribution and allocation of the 
work to be performed. 

(5) Inspecting Assistant Commissioners of Income-tax and Income-tax 
Officers shall perform .their functions in respect of such persons or classes of persons 


LEG. REE. 

1 The words or any area*^ omitted by sec. 
3 of Act XL of 1940 and shall have efCect 
from 1 st April, 1939. 

2 Substitu/ked for ^^and of such incomes or 
classes of income and'^ by Act XL of 1940 
and shall have effect from Ist April, 1939. 

s Substituted for the words “and, wheie 
two or more appellate Assistant Commission- 
lers have been appointed for the same area”, 
by Act XL of 1940 and shall have effect from 
1st AprH, 1939. 


goon in Burma. She stayed in the house at 
Srirangam for sometime in 1934 and 1936 
and again 1937, each time makrng a stay of 
more than three months. In the assessment 
year of 1939-1940, the assesses claimed the 
benefit of the proviso to sec. 4 and contended 
that as she was and had been in Burma for 
some periods prior to 1st April, 1937, the 
date of separation of Burma she was not “or- 
dinarily resident” in ‘British India” within 
the meaning of sec. 4-B, and that in defining 
**British India”, regard should be had only to 
what was ^^ritish India” in the year of 
assessment, Eeld, the assesses should be 
deemed to have been “ordinarily lesident” in 
British India, and that she was not a person 
^ot ordinarily resident in British India” 
under sec. 4^B by reason of her stay at Ran- 
goon. LL.B. (1942) M. 598=5 F.L.L (H. 
C.) 94=A,I.B, 1942 Mad. 556 =(1942) 2 M. 
L.J. 158 (F.B.). 

Seo, 5. — ^The Income-tax Ofdcer of the 
area in which the principal place of bnsiness 
is situated has the duty of assessing the whole 
of the income derived from the principal place 
of business as well as the various branches. 
47 A« 631 ■"—23 A.L.L 379. "Where the Com- 
missioner of Income-tax gave a direction to 


the effect that he appointed an Income- 
tax Officer to perform all the functions of an 
Income-tax Officer in respect of^those persons 
in Calcutta whose cases may be made over to 
him from time to time, held, that that the 
persons referred to in the direction do not 
constitute “a class of persons” within the 
meaning of cl. (4) of see. 5 of the Act. 33 
O.W.N. 1206. Income-tax Officers have to 
peiform very responsible duties and an asses- 
see is entitled to say that he can only be as- 
sessed by somebody who is on the relevant 
date, in the grade of Income-tax Officer, and 
that he^ cannot be assessed by somebody who 
is not in that grade but is merely appointed 
to perform the function of an oficer in that 
grade. Merely appointing a man to perform 
the duties of an office does not amount to a 
substantive appointment to that office. Where 
an Assistant Income-tax Officer is, by an 
order of the Conunissioner of Income-tax ap- 
poiuted to perform the functions of an In- 


come-rax umcer and posted to hold charge 01 
a section vice an Income-tax Officer, granted 
leave, and he continues to draw the pay of 
and to sign as, an Assistant Income-tax Offi- 
cer, it must be held that he is not properly 
appointed as Income-tax Officer and is there- 
fore not entitled to make an assessment order. 
1943 I.T.B, 104=45 Bom.L.B. 168=A.LB. 
1943 Bom. 122. As to transfer of cases of 
assessment from one officer to another, see 1. 
L.B. a940) Bom. 650=42 Bom.L.B. 414= 
1940 Bom. 234; 1941 I.TR. 679. See also 
43 Bom.L.B. 1009=1942 B. 64. As to appeal 
against order on the question of jurisdiction 
and place of assessment, see 45 Bom.L.B, 136 
—1943 Bom. 110, Mining lease — ^Royalty ^'s 
income taxable under the Act. See I.L.B. 
ri944') Kar. (P.O.) 98=70 I.A. 180=57 L. 
W. 241= (1943) 2 M,L.J, 410 (P.C.). 
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^[or of such incomes or classes of income or] in respect of such areas as the Gom- 
missioner of Income-tax may direct, ^[and, where such directions have assigned 
to two or more Inspecting Assistant Commissioners of Income-tax or Income-tax 
Officers, the same persons or classes of persons or the same incomes or classes of 
income or the same area] in accordance with any orders which the Commissioner 
of Income-tax may make for the distribution and allocation of the work to be 
performed. The Commissioner may, with the previous approval of the Central 
Board of Revenue, by general or special order in writing, direct that the powers 
conferred on the Income-tax Officer and the Appellate Assistant Commissioner by 
or under this Act shall, in respect of any specified case or class of cases, be exercised 
by the Inspecting Assistant Commissioner and the Commissioner, respectively, 
and, for the purposes of any case in respect of which such order applies, references 
in this Act or in any rules made hereunder to the Income-tax Officer and the 
Appellate Assistant Commissioner shall be deemed to be references to the Inspecting 
Assistant Commissioner and the Conamissioner, respectively. 

(6) The Central Board of Revenue may, by notification in the Official 

Gazette, empower Commissioners of Income-tax, Appellate or Inspecting Assistant 
Commissioners of Income-tax and Income-tax Officers to perform such functions 
in respect of such classes of persons or such classes of income ®[or such area] as may 
be specified in the notification, and thereupon the functions so specified shall 
caese * *to be performed in respect of the specified classes of 

persons or classes of income ®[or area] by the other authorities appointed under 
sub-sections (2) and (3). 

(7) Assistant Commissioners of Income-tax and Income-tax Officers shall, 
for the purposes of this Act, be subordinate to the Commissioner of Income-tax 
for the area in which they perform their functions, or where they perform functions 
assigned to them by a Commissioner of Income-tax appointed without reference 
to area, to that Commissioner. 

(7-A) The Commissioner of Income-tax may transfer any case from one 
Income-tax Officer subordinate to him to another, and the Central Board of Revenue 
may transfer any case from any one Income-tax Officer to another. Such transfer 
may be made at any stage of the proceedings, and shall not render necessary the 
reissue of any notice already issued by the Income-tax Officer from whom the case 
is transferred]. 

(8) All officers and persons employed in the execution of this Act shall 
observe and follow the orders, instructions and directions of the Central Board of 
Revenue : 

Provided that no such orders, instructions or directions shall be given so 
as to interfere with the discretion of the Appellate Assistant Commissioner in the 
exercise of his Appellate functions]. 


’[CHAPTER II-A. 

Appellate Tribunal.] 

®[5-A. (i) The Central Government shall appoint an Appellate Tribunal 

consisting of not more than ten persons to exercise the 
The Appellate Tribunal, functions conferred on the Appellate Tribunal by this 

Act. 


LEa BEF. 

1 Substituted for “and of such incomes 01 
classes of income and^^ by sec. 3 of Act XL 
of 1940 and shall have effect from 1st April, 
1939. 

2 Substituted for “and, where two or more 
Inspectiug Assistant Commissioners of In- 
come-tax or Income-tax Officers have been ap- 
pointed the same area”, by Act XL of 1940 
and shall have effect from 1st April, 1939. 

8 Substituted for “and for such area”, by 


Act XL of 1940 and shall have effect from 1st 
April, 1939. 

4 The words “withiu the specified area” 
were omitted, with effect from 1st April, 
1939. 

5 Inserted by sec. 8 of Act XL of 1940 and 
shall have effect from 1st April, 1939. 

6 Inserted, 

^Inserted by sec. 4 of Act XL of 1940. 

8 Inserted by see. 85 of Act VI of 1939* 
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(i2) The Appellate Tribunal shall consist of an equal number of judicial 
members and accountant members as hereinafter defined: 

^[Provided that the Tribunal shall not be deemed to be invalidly constituted 
merely by reason of a temporary inequality caused by the death, retirement or 
removal of any member.] 

(3) A judicial member shall be a person who has exercised the powers of a 
District Judge or who possesses such qualifications as are normally required for 
appointment to the post of District Judge ; and an accountant member shall be 
a person who has, for a period of not less than six years, practised professionally 
as a Registered Accountant enrolled on the Register of Accountants maintained 
by the Central Government under the Auditors Certificate Rules, 1932 : 

Provided that the Central Government may appoint as an accountant 
member of the Tribunal any person not possessing the qualifications required by 
this sub-section, if it is satisfied that he has qualifications and has had adequate 
experience of a character which render him suitable for appointment to the Tribunal. 

(4) The Central Government shall appoint a judicial member of the Tribunal 
to be president thereof. 

(5) The powers and functions of the Appellate Tribunal may be exercised 
and discharged by Benches constituted from members of the Tribunal by the 
president of the Tribunal. 

(6) A Bench shall consist of not less than two members of the Tribunal, 
and shall be constituted so as to contain an equal number of judicial members 
and accountant members, or so that the number of members of one class does not 
exceed the number of members of the other class by more than one. 

(7) If the members of a Bench differ in opinion on any point the point shall 
be decided according to the opinion of the majority, if there is a majority ; but if 
the members are equally divided, they shall state the point or points on which 
they differ, and the case shall be referred by the president of the Tribunal for 
hearing on such point or points by one or more of the other members of the Tribunal, 
and such point or points shall be decided according to the opinion of the majority 
of the members of the Tribunal who have heard the case, including those who 
first heard it, 

(8) Subject to the provisions of this Act, the Appellate Tribunal shall have 
power to regulate its own procedure, and the procedure of Benches of the Tribunal 
in all matters arising out of the discharge of its functions, including the ^[places] 
at which the Benches shall hold their sittings.] 

CHAPTER III. 

Taxable Income. 

6. Save as otherwise provided by this Act, the 
Heads of income chargeable following heads of income, profits and gains, shall be 
chargeable to income-tax, in the manner hereinafter 

appearing namely ; — 


LBGr. BEB. 

1 Added by Act XXIII of 1941. 

2 Substituted for “place” by sec. 4 of Act 
XL of 1940. 


Chat. IH. — under see. 4, Panclsridge, J. 
— The provisions of eh. Ill of the Act are not 
limited by sec. 3 of the Act, and must be cous- 
trued as they stand, and see. 10 (1) does not 
require that the business should be carried on 
by the assesee personally. The assessee must 
be held to carry on the business, though he 
may not have any executive control over me 
•conduct of it, and he is consequently liable to 
be assessed on the full profits and gaius (f 
the business which is his business. 41 O.'W.N'. 
46=I.L.B. (1937) 2 Cal, 36. 

SBC. 6: CoNsmtJcrioN OP SEcriox—Per 


Courtney-Terrell, C. JT. — The words “profits” 
and “gain” in sec. 6 aie an amplification and 
not a limitation upon the word ^ income.” The 
words “other sources” indicate that anything 
which can properly be described as income is 
taxable unless expressly exempted, 13 P. 661 
=1934 P. 384 (P3.). See also 63 C. 109; 14 
P. 552=62 LA. 207=69 M,L.J. 190 (P.C.). 
The word “income” is not specifically defined 
in the Income-tax Act. The word^ is used 
along with the words 'profits and gains’, and 
it may be that those words are explanatory of 
cne word “income”. Moneys paid to a Rail- 
way Company by the State by way of subsidy 
under fthe terms of an agreement between the 
company and the Secretaiy of State, in order 
to make up the minimum guaranteed interest 
payable to the shareholders should properly be 
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(i) Salaries ; 

(n) Interest on securities ; 

^f(m) Income from property; 

(zv) Profits and gains of business^ profession or vocation, 
(v) Income from other sources.] 


LEa EEF, 

1 Substituted for the original clause (m), 
(w), (v) and (m) by sec. 7 of Act VH of 1939. 


described and treated as income of the com- 
pany assessable to income-tax. Moneys which 
are in the coffers of the company and are avai- 
lable in the same way as earnings for the pur 
pose of payment out as interest or divilend 
are ^^ineome”. The subsidy being in lieu of 
moneys which might have been earned by the 
company, and having the same nature a' 
moneys earned by the company, as far as lia- 
bility to income-tax is concerned, once that is 
paid by the State to the company, it is income 
and as such comes within the grip of he In- 
come-tax Act, and is liable to income-tax in 
spite of the fact that it is intended to be paid 
to the shareholders. Such moneys cannot be 
deducted under sec. 10 (2) (in) of the Act. 
63 C. 109. 

Sec. 6, Cl. (i), — Compensation amount pail 
to (Government servant who had been compul- 
sorily retired is liable to assessment as for 
salaiy received. 137 I.C. 557=1932 M. 421= 
62 M.L.X 656 (S.B.), (56 C. 211, Ref. to). 

See also 137 I.O. 84, cited under sec. 7. 

Ol. (h). — ^The border line between a ease 
where interest is chargeable to tax and a ease 
where it is not so chargeable appears at iime« 
to be extremely fine. Where interest ’s awar- 
ded under the provisions of sec, '’8 of the 
Land Acquisition Act, it is in the nature of 
compensation for the loss of the late owner’s 
right to retain possession of the propen-y ae 
quired. In other words it is damages assessed 
in terms of interest for loss of possession of 
property up to date of receipt of its consi- 
deration. Further, the awarding of such in- 
terest is not mandatory but is discretionary 
with the Court; and the claimant is not en- 
titled to it as of right under any rule of law. 
Hence such interest is not income and is not 
assessable as such to tax. I.L.R. (1941) All. 
54=193 I.C. 731=1940 A.L.X 860=1941 All. 
135. Foreign income — ^Profits actually earn- 
ed in foreign business — ^Remittance to Bri- 
tish India — Taxability — Subsequent incurring 
of loss in foreign business in same year — ^If 
changes nature of remittances. See 197 I.C. 
707=1942 M,W.N. 107= (1941) 2 M.L.J. 890 
(F.B.). 

Cl. (in). — Roya^'y on mines cannot fall 
within the heading ^^income from property” in 
sec. 6 because such income is defined in sec. 9. 
1940 I.T.R. 563=21 PatL.T. 897=20 Pat. 13 
=1940 Pat, 633 (S.B.). Mineral leases must 
be regarded as leases and not as sales of coal, 
the annual payments of royalty in such case 
must be regarded as a rent in the hands of the 
assesses. They were therefore assessable +0 
income-tax as they constitute "income from 
other sources.” 20 Pat. 13 (S.B.). A sale 
may be made for a price which could proper- 
ly be regarded as a capital receipt and there- 


foie not assessable to income-tax. Such a 
transaction would amount to the exchange of 
one foim of capital for another. The eonsi- 
dei ation for such a sale, however, need not be 
in the form of capital. A vendor might se- 
cure by the terms of the sale an income for 
himself, and such would undoubtedly be asses 
sable to income tax. 20 Pat. 13 (S.B.). 

The payments which under the mining 
leases are exigible by the lessor may be classed 
under three categories (1) the salami or pre- 
mium; (2) the minimum loyalty; (3) the 
royalties per ton. The salami is a capital le 
ceipt. The minimum royalty is "income” and 
in no sense a payment on capital account. The 
royalties payable on each ton of coal also 
constitute income. The royalty is ^^in subs- 
tance a rent, it is the compensation which the 
occupier pays the landlord for that species of 
oecnpation which the contract between 
them allows.” They are periodical pay 
ments for the continuous enjoyment of 
the various benefi' s under the leases. 
The actual acquisition of the property in a 
particular ton of coal at the moment when 
the lessees have cut and taken away the coal 
is only the final stage. The fact that the 
mines, which form an element in the consi- 
deration for the royalties, are wasting assets 
is irrelevant. And on this question there is 
no difference in principle between the effect 
of the Act of 1922 and the Act of 1886. 23 
Pat. 713=1943 A.L.J. 493=48 C.W.TST. 59= 
A.I.R. 1943 P.C. 153 = (1943) 2 M.L.J. 410 
(P.C.). Receipts from capital which is ex- 
hausted in the process of realization may be 
none the less income. Where a forest was 
worked as a business by seUing trees and sub- 
sequently it was decided to commence fell- 
ings so as to exhaust the forestland cleir it 
for growing crops, the business is not termi- 
nated by the decision to clear the remaining 
stock-in-trade and for that purpose to sell 
©very year more trees than had been sold each 
year previously and the receipts from sale of 
the forest trees would not be capital converted 
into cash but income liable to income-tax 
and the fact that receipts from the new busi 
ness, i.e.y of growing crops on the land clear- 
ed would not be subject to income-tax is im- 
material. Since the sale of the forest trees 
was a business the sale of the stoek-in-traJe 
(forest trees) spread over a number of years 
cannot make it any the less a business and the 
proceeds from the sale of the trees cannot 
come within the purview of sec. 4 (3) (^ii\ so 
as to make them exempt from income-tax. But 
if the whole forest is sold in one transaction 
with the land it would clearly be a sale of the 
capital and the proceeds would constitute capi- 
tal and not income. 20 Luck. 212=1944 0 * 
•W'.isr. 443=1945 I.T.R. 74=A.I.R. 1945 Oodh 
35. 

Cl. (iv ). — Contributions made endrely by 
members to a Mutual jiusuraneq Company are 
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not assessable. See 56 B. 119=135 I.C. 813 
=33 Bom.L.R. 1581=1932 B. 104. See also 
55 B. 637=33 Bom.L.E. 807=1931 B. <48, 
1936 A.L.J. 1085= A. 764; 1941 I.T.E. 627. 

Cl. (^4). — ^Employee’s gratuity — TerimitA 
tion of service on msolvency of employer — 
Payment of gratuity by stranger not taxable. 
12 E. 477 = 1934 E. 377 (S.B.). Income from 
Jalkars which were included in the assets or 
the estate at the time of Permanent Seutle 
ment is not liable to assessment to income 
tax. Such income does not fall under the 
term “other sources.” 53 0. 524=1926 C. 
819; 54 0, 863=31 C.W.N. 765=1927 0. 432 
(P.B.). (Case-law fully discussed). Foreiga 
&m lending to resident firm, see 30 Bom.L.E. 
1172. Where the assesses has taken land on 
lease and has erected on a part thereof tem- 
porary houses and shops which are let out on 
rent and has let out the rest to squatte.’s on 
rent, the income derived from such leats 
comes under see. 6 (v?) and must be assejsei 
as income from “other sources”. 1930 A.L..J. 
643=1930 A. 288. Where the income tax 
authorities concede, whether rightly or 
wrongly, that the income of a Chamber of 
Commerce, which is a mutual concern, derived 
from its members in the shape of a certain 
fixed amount on each transaction registered 
in fthe Chamber, is not income from business, 
such income is not taxable as income from 
“other sources” within the meaning of sec. 6 
(vf) of the Act. If these payments are not in 
come from business, it is difficult to see from 
what “other source” a mutual concern can 
derive profits. 1936 A.L.J. 1085=1936 A. 764. 

Seos. 6 AND 7. — ^A relationship of employer 
and mployee or of principal and agent is 
essential before a payment from one party to 
another can be salary within the meaning of 
secs. 6 (€) and 7 of the Income-tax Act. A 
restrictive covenant whereby a person under- 
takes for consideration to abstain from doing 
a particular act or from following a particu- 
lar course of conduct, is something quite out- 
side an ordinary contract of employment, 
and the amount so paid as consideration under 
suc!i a covenant cannot be held to be “salary” 
under see. 6 (i) of sec. 7 of the Act. Nor 
would it fall under sec. 6 {w) or sec. 10 of 
the Act. The amount is not received as the 
direct consequence of any actual business 
transacted. On the other hand it is the 
direct consequence of no business being 
transacted. To faU under the head business 
in sec. 6 (iv) of the Act, an amount must be 
the direct result of profits or gains accruing 
from particular business actuary carried on 
by the assessee. When the object of the 
transaction in pursuance of which the amount 
is paid is not to secure au income to the 
assessee, the amomil; cannot also fall under 
C31. (w) of see. 6 or sec. 12. The fact that 
the payment is spread over a number of years 
Would not make it income, because a capital 
payment is not any the less a capital pay- 
ment because it is to be paid in equal instal 
ments over a period of years. If the object 
of the agreement is not the production of au 
income to the assessee, it is not income with* 


in the meaning of sec. 12. 1941 I.T.E. 642, 
As to allowance for bad debts see 1941 Eang. 
LJEt. 529=1941 Eang. 185 (S.B.) and notes 
undei, see infra. 

Secs. 6 and 7: Maintenance charge- - 
Nature. — Where by the decree of a Court, the 
assessee’s step-mother has a charge not only 
on his zamindari property from which 
his agricultural income was derived but also 
on all his other sources of income included 
in the assessment, the assessee^s liability to 
his step-mothei is not of the same kind as hi* 
liability to provide for his wives and daugn- 
ter. The case was not one of a charge crea- 
ted by the assessee for the payment of debts 
which he has voluntarily incurred and the lia- 
bility to his step-mother does not fall witn 
in any of the exemptions or allowances allow 
ed Under sees. 7 and 12. 60 I.A. 196—60 0. 
1029=1933 P. 0. 145=65 M.L.J. 285 (P.C.). 
Allowance for children paid to a missionary 
father is liable to assessment. I.L.E. (1942) 
All 472=1942 All. 265. See also 10 O.W.N. 
1003=1933 0. 475; 57 C. 918=1930 0. 641. 

Secs. 6 (Q (iv) and (vi), 7, 10 and 12. — 
Applicability— Payment of fixed sum annually 
for several years by one to another in consi 
deration of latter undertaking not to do par 
ticular act or business not taxable as sala'ry 
or business profits or otherwise. See 1941 
I.T.E. 642=I.L.E. (1941) Kar. 512=1942 
Sind 53. 

Secs. 6 and 12. — The assessee was the" 
owner of a landed estate known as the “nine 
annas Tikaraj Eaj.^^ He had contracted 
heavy debts. He executed a deed by which- 
he transferred his entire interest iu that es- 
tate to the transferee. The consideration for 
the transfer was the payment by the trans- 
feree of the transferor's debts amounting to 
a considerable sum, the further payment by 
her of the expenses of (the marriage of the- 
daughter of the transferor and life annuity 
of Es. 2,40,000. It was contended by the 
assessee that the life annuity payments mus- 
be considered as payment by instalments of 
a capital purchase sum and secondly, that the 
payment was derived from the estate and 
therefore exempt from taxation under seu. 
12 as agricultural income. Eeld, (1) that an 
owner of capital might exchange it for an- 
income which was taxable, or for another 
form of capital which was not taxable and 
the question whether what was obtained lu* 
exchange should be considered as taxable de- 
pended upon the nature of the transaction in 
the particular case. (Per Pull Bench), (2) 
that the annuity cannot be considered as ^re 
venue derived from land which he used for 
agricultural purposes.” (By majority, (3) 
that in spite of the use of the word annuity) 
the sum in question was not capital but was 
income and was so taxable, and it was im- 
material that it was the “price” of the pro- 
perty 'transferred. (Polev v, Pletcher, 3 H. 
and N, 769; Minister ot National Eevenue 
V, Spooner, (1933) A. 0. 684; Secretary of 
State V, Scobble, (1903) A.C. 209, Expl. 13r 
P, 661=15 PX.T. 325=1934 P. 384 (P.B.). 
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7. (i) The tax shall be payable by an assessee under the head Salaries’’ 

Salaries respect of any salary or wages, any annuity, pension 

or gratuity, and any fees, commissions, perquisites or 
profits, * * in lieu of, or in addition to, any s^ary or wages. 


LUO* 

1 Words "received by were omitted 

by sec. 8 of Act VII of 1939. 

Secs. 6 and 23 (3). — ^Wheie an assessee who 
is required to explain a credit entry in bis 
books under capital, offers an explanation 
which IS false or unbelievable, there is notn- 
ing in law which casts the burden of proof on 
the Income-tax Officer or the appellate autho- 
rity to prove by positive evidence that it is an 
item 01 revenue assessable to tax. The offi 
eer can act on circumstantial evidence and is 
not bound to prove affirmatively the source 
of such income. 1944 I.T.E. 441=A,I.JR. 
1945 Oal. 62. 

Secs. 6 and 24. — The maintenance manage- 
ment and running in races of race horses by 
an assessee, and his betting do not in law 
constitute the business,’ 'profession,’ 'voca- 
tion’ or 'occupation’ of the assessee, nor an> 
part of such 'business’, 'profession’, 'voca- 
tion,’ or 'occupation’ and the receipts by the 
assessee from the said sources or any of them, 
would not, if a profit had been derived there 
from have in law, constituted income, pro- 
fits or gains of the assessee from 'other sour 
ces’ within the meining of see. 6 (vQ of che 
Income-tax Act (1922); and accordingly, the 
assessee is not entitled under sec. 24 of the 
Act to set off any loss of profits or gains in 
any year of assessment in respect of the said 
maintenance, management and running of 
his ^ race horses or in respect of betting, 
against his income, prof! s or gains in the 
year under any other head of assessment. I. 
L.R (1940) All. 274=1940 A.L.J. 129=1940 
AH. 154 (F.B.). See also 53 L.W. 196=1941 
Mad. 249= (1941) 1 M.L.J. 103 (S.B.). 

Secs. 7 to 12; Taxable income—Execct 

TORS SPENDING AMOUNTS OUT OP INCOME — EX- 
EMPTION. — Where the executors made pay- 
ments for the shradh expenses and for the 
cost of probate, out of the income of the es- 
tate coming into their hands as executors 
and in pursuance of obligations imposed on 
them by the testator, it is simply a case in 
which the executors having received the 
whole of the income of the estate apply a 
portion in a particular way pursuant to the 
direction of the testator and as such no allow- 
ance could be made in respect thereof in com- 
puting the taxable income. 65 I.A. 150= 
I.L.B. (1938) 2 Cal. 214=40 Bom.L.B. 780 
=42 OW.N. 537=47 L.W. 614=1938 A.L.J. 
261=1938 P.C. 118= (1938) 1 M.L.J. 704 (P. 
0.). The mere fact that a lawyer byjreason 
of his position as a lawyer is engaged "In ser- 
vice (e g., as Official Liquidator) will not con- 
vert his salary into professional earnings. 
*V^ere an advocate of a High Court is ap- 
pointed Official Liquidator of a company ani 
his remuneraion is fixed at 5^ per cent, on 
assets actually realized by him the commis- 
sion earned by the advocate could be taxed 
a G. M.-— 36a 


only under see. 7 of the Income-tax Act, and 
he could therefore seek relief under undei 
sec. 60 (2). Neither sec. 11 nor sec. 12 would 
apply. 1944 I.T.E 193 = (1944) Comp. C. 19* 
Sec. 7 (1).— Scope of. 6 Pat.L.T. 47=4 P. 
210=1925 P. 281; 40 C.W.N. 827; 1935 L* 
978. A sum paid to an employee as gratuity 
not by the employer but by a stranger whO’ 
was interested in the employer out of chari 
table motives is not chargeable under the- 
head "salaries” in sec. 7 of the Act, because 
it is not paid by the employer or any one on 
behalf of the employer. 12 B. 477=1934 B. 
377 (S.B.). "Income” in the Income-tax Act 
connotes a periodical monetary return com 
ing in which some sort of regularity from 
definite sources. The source is not necessari- 
ly one which is expected to be continuously 
productive but it must be one whose object 
is the production of a definite return, ex- 
cluding anything in the nature of a mere* 
windfall. Where fhe assessee, after the ter- 
mination of an agency, is granted by his em- 
ployer a certain periodical sum of money 
during the lifetime of the assessee and in tre 
event of his death before expiiy of five years- 
from the date of the termination of the- 
agency payment is to be made to his son for 
the unexpired period of five years, for the 
services rendered during the agency, provid- 
ed he does not enter into a competitive busi- 
ness, ih3 perio-icalsims of money fall clearly 
within the purview of see. 7, Income tax Act, 
and as such taxable income, unless the asses- 
see is able to bring his case within one of tne 
exemptions contained in sec. 4, 01. (3) of the 
Act. 31 S.L.B. 432=171 I.C. 375=1937 
Sind 234. As to assessment of income tax cn 
salaries, see 1 B. 335=1924 E. 30. The- 
annual allowance received at London from a 
fund by the Lord Bishop of Lucknow as such 
is a salary within the meaning of sec. 7 (1). 
1931 A.L.J. 1107=1932 A. 151. A transfer 
by the trustees of the shares to the employee 
at the termination of his employment is not 
a payment perquisite or profits the-eander re- 
ceived by the employee in addition to Ids 
salary or wages, which are paid by or on be- 
half of the company within the meaning of 
sec, 7. 11 B. 70=1933 B. 22. The interest 
paid by a company on the contributions 
which the company makes to the Provident 
Fund is a perquisite in addition to the salar/ 
or wage-^ of the employees of the company. 
It is a sum that accrues to the members of" 
the Provident Ihind because they "are under 
a contract of service with the company and 
as such it falls withm the ambit of the term 
"salaries” in sec. 7 (1). But unless and uncil 
the salary has been received by the employee- 
and has been paid by the company to him, 
such salary is not assessable to income-tax. 
When therefore the interest of ^the company’s 
own contributions to the Provident Fund ^3 
paid by the company and received by 
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^[which, are due to him from, whether paid or not, or are paid by or on behalf of, 
the Grown], a local authority, a company, or any other public body or association, 
or ^[any private employer ; and for the purposes of this sub-section advances by 
way of loan or otherwise of income chargeable under this head shall be deemed to 
be salary due on the date when the advance is received: 

Provided that the tax shall not be payable in respect of any sum which 
the assessee by the conditions of his employment is required to spend out of his 
remuneration wholly, necessarily and exclusively in the performance of his duties] : 

Provided ^[further] that the tax shall not be payable in respect of any sum 
^[deducted from the salary payable by or on behalf of the Grown to any individual, 
being a sum deducted in accordance with the conditions of his service], for the 
purpose of securing to him a deferred annuity or of making provision for his wife 
or children, provided that the sum so deducted shall not exceed one-sixth of the 
salary : 


LEa. EEF. 

1 Substituted for ^^which are paid by or on 
behalf of any private employer” by Act VII 
of 1939. 

2 Substituted for ^^y or on behaK of any 
private employer” by Ibid, 

3 Inserted by Act ibid. 

4 Substituted for "deducted under the 
authority of Government from the salary of 
•any individual” by A.O., 1937. 


employee, the sum so paid is "salary” within 
the meaning of that term as used in see. 7 
(1). 1933 B. 45=11 B. 172 (E.B.). "Salaiy” 
meaning of. See 1941 I.T.B. 642. Deferred 
salary — Provident Fund not recognised under 
Act — ^EmployePs contribution and interest 
“thereon — ^Withdrawal of amount by emplo- 
yee in service — ^Income not assessable. See 

A. T.B. 1943 Pat. 144. Per Panekridge, J. — 
The word ^due^ in see. 7 (1) as amended in 
1939 is not limited to salary due in respect 
of the accounting year but includes also un- 
paid salary due in respect of previous years. 
46 aW.N*. 489=1942 I.T.B. 199. Company 
— ^Provident Fund — Contributions by em- 
ployee and company— Payment to employee 
on retirement of total amount in Fund. JBTeZd, 
that the payment which the assessee received 
was not merely deferred salary but was a 
payment in the nature of a capital bonus 
paid to a faithful employee of long standing 
the as&essee was therefore not liable to tax 
on the amounts received by him. 1940 I.T. 

B. 85. On this section, see also 62 I.A. 207 
=69 H.L.d. 190 (P.C.). See now sees, 58-D 
to 58-G, infra. 

Sec. 7 (1): Explanation 2 — ^Applicabi- 
UTT. — Explanation 2 to sec. 7 (1) deals with 
the case of termination of employment irres- 
pective of the causes governing the termina- 
tion. Where a sum of money is paid as com- 
nensation for termination of employment, 
fhe fact that if the appointment had not ter- 
minated and if the assessee had continued 
the amounts would be payable to him for 
services rendered, would not make the 
amounts reimmeraTaoix for past services. 1945 
I.T.B. 436. 

Secs. 7, 18 and 60: Salary op Gotern- 

ITOT SERVANT — DATE ON WHICH IT BECOMES 
ASSESSABLE — ^POSD^PONEMENT IN RECEIPT OP 
SALARY — ^Eppbot. — U pon a true construction 


of sec. 7 (1) read with sees. 18 (2) and 60 (2), 
Income-tax Act, salary is not assessable to in- 
come-tax until it has been paid to and recei- 
ved by the employee, the scheme of the Act 
being to levy income-tax not upon potenthl 
but actual profits. An assessee, a Govern- 
ment servant, requested the head of his ofSee 
to pay him his Febiuary salary on 1st April, 
instead of on 1st March. The head of the 
office drew the salary in March and paid it 
to the assessee on 1st April as requested. The 
Income-tax Officer included the salary for 
February in the yearns assessment on ihe 
ground that as it was drawn in March it must 
be regarded as having been paid in that 
month, because it was held by the head of the 
office in trust or bailment for the assessee 
until it was actually paid to the latter. Held, 
that the head of the office in the circumstan- 
ces of the case could not be regarded as a 
bailee or trustee. The obligation to pay a 
a certain sum of money to the assessee could 
not make him a bailee, for bailment could 
be of specific property only. He was clearly 
not acting as the assesee's agent in drawing 
the salary for Febrnaiy, for he had not been 
authorized by the assessee either to draw 
the February salary in March or to keep 
it on the assessee^s behalf. In these circum- 
stances the February salary received by the 
assessee in April could not be included in 
yearns assessment. 1937 Lah. 878. 

Begs. 7 (1) and 24-B. — One C who 

was the managing agent of a company 
and who was remunerated upon a commission 
basis died in May, 1938, without drawing the 
commission earned by him prior to 1st 
April, 1938. After C’s death, the company 
paid this commission to his widow as his 
legal representative during the financial 
year 1938-39 without any deduction of 
income-tax. The Income-tax Bepautment as- 
sessed the widow under see. 24-B of the 
Income-tax Act for the year 1939-40 on the 
income of the deceased for the previous 
year 1938-39 and included in that income the 
total sum due to him for commission at the 
date of his death. Held, that by virtue of 
sec. 7 as amended in 1939, the commission 
earned by the deceased which remained un- 
drawn down to the time of his death remain- 
ed salary at all material times and that by 
reason of sec. 24-B of the Act the widow as 
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^[Provided further that where tax is deductible at the source under section 18, 
the assessee shall not be called upon to pay the tax himself unless he has received 
the salary without such deduction] : 

^{Explanation ^[i]. — ^The right of a person to occupy free of rent as a place 
of residence any presmises provided by his employer is a perquisite for the purposes 
of this sub-section.] 


^{Explanation 2 . — h payment due to or received by an assessee from an 
employer or former employer or from a provident or other fund ^{^' 
is to the extent to which it does not consist of contributions by the assessee or in- 
terest on such contributions a profit received in lieu of salary for the purposes of 
this sub-section, unless the payment is made solely as compensation for loss of 
employment and not by way of remuneration for past services : 

Provided that nothing herein contained shall render liable to income-tax 
any payment from a provident fund to which the Provident Funds Act, 1925, 
applies, or any payment from a recognised provident fund within the meaning of 
Chapter IX-A if such payment is exempted from payment of income-tax under 
the provisions of Chapter IX-A, or any payment from an approved superannuation 
fund within the meaning of Chapter IX-B made on the death of a beneficiary or in 
lieu of or in commutation of an annuity, or by way of refund of contributions on the 
death of a beneficiary or on his leaving the employment in connection with which 
the fund is established.] 


(q) Any income which would be chargeable under this head if paid in 
British India shall be deemed to be so chargeable if paid to a British subject or any 
servant of His Majesty in any part of India ®-a[by or on behalf of the Crown] or by 
a local authority established ®[in the exercise of the powers of the Crown Repre- 
sentative or the Central Government in that behalf.] 


8. The tax shall be payable by an assessee under the head “ Interest on 
- ^ ^ securities ” in respect of the interest receivable by hir g 

Interest on securities. ’[Central Government] or of a 

Provincial Government, or on debentures or other securities for money issued by 
or on behalf of a local authority or a company : 


LEG. EEF. 

1 Inserted by sec. 8 of Act VII of 1939. 

3 Added by sec. 2 of Act XV of 1923. 

8 Original explanation was numbered "1^^ 
by sec. 8 of Act VII of 1939. 

4 Added by Act VII of 1939. 

5 Omitted by Act XI of 1944. 

5-a Substituted for Government” by A. 
O., 1937. 

6 Substituted for the words ‘^Dy the Gover- 
nor-General in Council” by A.O., 1937. 

7 Substituted for the words ^^Govemment 
of India” by A.O., 1939, 


his legal lepresentative was liable to pay 
the tax which would have been paid by Ine 
deceased on that salary if he had not died. 
46 C.W.N. 489=1942 I.T.B. 199. 

Sec. 8: Intbeest on Secueities. — See 6 
P. 29=100 I.C. 897=8 Pat.L.T. 359=1927 
P. 133: 1937 L. 435. Section not retrospec- 
tive. 54 I.A. 421=1927 P.C, 242=53 M:.L. 
J. 819 (P.C.). Money paid by way of com- 
Tnission to banter for collecting interest on 
securities not liable to be deducted. 9 P* 
13^=1929 P. 419. Where^ the assessee pur- 
chases Government securities and pays to 
the vendor the cost of these securities and 


the interest due from the last date on which 
interest was paid to the vendor up to the date 
on^ which the assessee purchases these secu- 
rities, he cannot claim that this interest 
should be allowed as an admissible deduction 
from the interest drawn by him subsequent- 
ly on these securities. The interest on Gov- 
ernment secuiities does not accrue from day 
to day but accrues on certain specified dates. 
It cannot, therefore, be said to have accrued 
to the vendors of these securities at all, 
since they sold these securities to the-asses- 
sees before any interest accrued on them. 9 
P. 194=1930 P. 33 (S.B.). On this section, 
see also 1937 Lah. 435; 41 C.W.K. ^05. 

Sec. 8 (as amended bt Burma Adaptation 
OF Laws Oedee, 1937): Object and scope 
OF. — Sec. 8 is intended to point to the law 
by which any future issues of securities 
by the Government of India shall be govern- 
ed It is not retrospective and does not 
affect the exemption from liability to tax 
of a loan which was issued by the Govern- 
ment of India years ago having regard to "ne 
Government of Burma Act and cl, 10, Burma 
Adaptation of Laws Order. 1940 EangX.B. 
435=1940 I.T.R. 264=1940 Bang. 123 (S. 

B.). 
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^[Provided that no income-tax shall be payable under this section by the 
assessee in respect of any sum deducted from such interest by way of commission 
by a banker realizing such interest on behalf of the assessee] ^[or in respect of 
any interest payable on money borrowed for the purpose of investment in the 
securities by the assessee except interest chargeable under this Act which is payable 
without British India, not being interest on a loan issued for public subscription 
before the ist day of April, 1938, unless in respect of interest which is so chargeable 
tax has been paid or deducted under section 18, or unless there is a person in British 
India who may be appointed an agent under section 43 in respect of such interest] : 

Provided ^[further] that no income-tax shall be payable on the interest 
receivable on any security of the ^[Central Gk)vernment] issued or declared to 
be income-tax free : 

Provided further that the income-tax payable on the interest receivable 
on any security of a Provincial Government issued income-tax free shall be payable 
by the Provincial Government. 


LEG. REE. 

1 Inserted by sec. 3 of Act XVIII of 1933. 

2 Added by sec. 9 of Act VII of 1939. 

a Inserted by sec. 3 of Act XVIII of 1933. 
4 Substituted for the words ^^Governnient 
of India’' by A.O., 1937. 


Seo. 8, Proviso (1) and 2 : Scope anj) 
eppect op. — ^Even if the assessees under pro- 
test accepted ceitain figures as interest <»n 
tax free securities, and inserted it in their 
return, they are free to challenge it in -p- 
peal. I.L.R. (1941) Kar. 191=193 I.C. 714 
—1941 Sind 17. The mere fact that the Ac- 
counts of a Life Assurance Company have to 
be kept under the provisions of the Life As- 
surance Companies Act and the rules made 
thereunder in a particular manner or that the 
income, profits and gains are to be calculated 
in the manner prescribed in r. 25. Income- 
tax Buies, does not aiffect the statutory ex- 
emption from income-tax on the interest of 
certain securities given by the proviso to 
see. 8, Income-tax Act. However the income 
or actuarial surplus be called, however arbi- 
trary be the manner of its calculation, it is 
an income on which the company is assessed? 
it is sufficiently real to them, and if the *is- 
sessee company hold income-tax free secu- 
rities, they are entitled to a real and not an 
illusory^ benefit from such holding, and they 
are entitled to ask that the whole of the in- 
terest of their tax free securities should be 
deducted from their total income before the 
tax is assessed, even if that total income be 
calculated according to statutory rules. I. 
L^. (1941) Kar. 191=193 I.O. 714=lp41 
Sind 17. The assessee, a Provincial "Co- 
operative Bai^ Limited, registered under 
the Co-operative Societies Act, received in 
the year of account 1938-39, the sum of Rs. 
69,975 as interest on tax-free securities. The 
assessee was entitled under the second pi;o- 
viao to sec. 8 of the Act to deduct this sum 
when calculating the amount of income for 
purposes^ of income-tax. The assessee, how- 
ever, claimed a further reduction of Rs. 
26,729 being the interest wHeh was paid in 
the year of account on moneys borrowed for 
purpose of buying tax-free securities. 
The apessee had invested mon^ in deben- 
tures issued by the Madras Co-operative Cen- 


tral Land Mortgage Bank and these deben- 
tures were bought by the assessee in the open 
market. The assessee claimed exemption 
from tax in respect of the interest piid on 
these debentures, on the plea that the de- 
bentures represented loans to the Madras Co- 
operative Central Land Mortgage Bank and 
therefore represented transactions which 
were part of the ordinary business of the 
assessee. Held, (1) that the assessee was en- 
titled to the benefit of the first provio to 
see. 8 in respect of interest received from 
securities which were not tax-free and to 
the benefit of the second proviso in respect 
of tax-free securities, but was not entitled to 
a double exemption in respect of the tax- 
free securities? the assessee therefore could 
not get exemption in respect of the amounx 
of Rs. 26,729? (2) that the fact that the as- 
sessee went into the open market to pur- 
chase the securities (debentures of the Mad- 
ras Co-operative Central Land Mortgage- 
Bank) showed that the object was invest- 
ment, and the interest paid on the deben- 
tures represented taxable income as interest 
on investments. (1942) I.TJEt, 490=A.IB. 
1943 Mad. 152= (1943) 1 M.L.J. 46=LL.R. 
(1943) Mad. 390=56 L.W. 221. 

Secs. 8 and 9.— By Act IV of 1913, for 
settling certain properties belonging to Sir 
Currimbhoy Ebrahim, Baronet, appellants 
were incoipofated as trustees for executing 
the tmsts. By sec. 6 the Corporation was 
to pay out of the income from the properties 
aU rates and taxes and other outgoings. By 
sec. 7 the Corporation was required to form 
two funds, called the Sinking Fund, and the 
Repair Fund, and to carry annually thereto 
respectively, out of the income of properties^ 
certaia sums calculated on percentages of 
capital sums there specified. By sec. 8 the 
residue of the iucome was to be paid to the 
Baronet for the time being, if of full ago, 
for hia own absolute use and benefit. Eeld, 
that, so far as concerns the money which 
the appellants employ in maintaining the 
SinHng Fund and the Repair Fund and in 
defraying ontgoings, they are not exempt 
from liability to pay tax. [(1921) 1 A.C. 
65, Ref.] 61 I.A. 209=58 B. 317=1934 P.C. 
116=66 MX,!. 643 (P.C.). 
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9, (i) The tax shall be payable by an assessee ^Lunder the head Income 

ProDcrtv Property *’] in respect of the bona fide annual 

^ value of property consisting of any buildings or lands 

appurtenant thereto of which he is the owner, other than such portions of such 
property as he may occupy for the purposes of ^[any business, profession or vocation 
carried on by him the profits of which are assessable to tax,] subject to the 'following 
allowances, namely ; — 


LEG. BEE. 

1 Substituted for ^'uuder ihe head'* ^pro- 
perty’ by sec. 10 of Act VII of 1939. 

2 Substituted for the words “his business’, 
by Act VII of 1939. 


Secs. 8 and 10. — The objects of the Mad- 
ras Provincial Co-operative Bank were (i) 
to collect funds for financing Co-operative 
Societies, (H) * * * » to purchase 

and sell Government Promissory Notes, and 
(iv) to carry on general business in banking. 
Its income was derived, inter alia, from in- 
terest on investments in Government secu- 
rities. It contended that the purchase and 
sale of Government Promissory Notes hw- 
ing been found by the Income-tax Authority 
to be a part of its business, the interest de- 
rived therefrom constituted “the profits of 
a Co-operative Society exempted from income- 
tax by the Notification” of the Government 
of India, dated the 25th August, 1925. Reid, 
that the word “profits” as subject of taxa- 
tion, was distinct from, and did not include, 
interest on Government securities and that 
such interest was not exempted from income- 
tax under the Notification. 1933 M. 489=37 
I/.W. 758=64 M.L.J. 640=56 M. 837 (S.B.). 

Secs. 8 and 12 : Income of an impartible 
ESTATE — ^Nature op. — The income of an im- 
partible estate is not income of the undivided 
family but is the income of the present hol- 
der notwithstanding that he has undivided 
sons. Unity of ownership, unaccompanied 
by joint possession on the part of the sons 
would not affect the character in which the 
income is received. Income is not jointly 
enjoyed by the party entitled to maintenance 
and the party chargeable. The respective 
•chances of each son to succeed by survivor- 
ship does not make them aU co-owners of 
the income with their father, or make the 
holder of the estate a manager on behalf of 
himself and them. 1941 P.O. 120= (1941) 2 
972 (P.O.)=I.L.B. (1942) Lah. 1= 
44 Bom.L.R. 196=1942 A.L.J. 159. 

Sec. 9 (1). — Sec. 9 (1) which deals with 
assessment under ,the head “property” in res- 
peafc of the tona fide annual value of build- 
ings does not apply to property in a foreign 
‘Country. 1933 M.W.N. 1362=65 M.L.T. 849 
(P.B.). The scheme of the Income-tax is 
■that the income from property which is made 
liable to tax is not the actual income but an 
artificial or statutory income as defined in 
sec. 9 and that is the Iona fide annual value 
-of the property. The fact that the owner 
of the property receives no income in fact or 
even that there is no possibility of his recei- 
ving an income is irrelevant. The test and 
only test is the hona fide annual value of the 
property. The liability arises from the fact 


that the assessee is the owner of the pro- 
perty;; the Act makes the annual rental v.Jue 
of the property, the income of the owner of 
that property and it is that income which has 
to be taxed under the Act. 48 Bom.L.R. 52. 
Where the whole of the income of an asses'-ee 
the sole surviving coparcener of a Hindu 
joint family, is derived from immovable pro- 
perty, but the income is made subject to cer- 
tain maintenance allowances in favour of 
widows in the family, such maintenance 
allowances are a charge on the property. 
Though these charges do not fall under sec. 
9 of the Act and cannot be deducted under 
that section, yet, the real income of the 
assessee which is liable ta tax is the income 
subject to the deductions in respect of the 
charges. I.L.B. (1939) Bom. 445=41 Bom. 
Ij.E. 652=1939 Bom. 362. In order to come 
within the provision of sec. 9 (1), the per- 
son who owns the building need not also be 
the owner of land upon which it stands. An 
assessee who takes on long lease a parcel of 
land from Government and erects buildings 
thereon with their permission and is entitled 
under the terms of the said lease to remove 
the buildings within a stipulated period on 
the termination of the said lease is assessable 
in respect of the annual value of the binld- 
ings. 151 I.O. 879 (2)=1934 M. 670 (P.B.). 
See. 9 is inapplicable to a case where the 
assessees have only a limited interest of a 
lessee for 50 years. 34 C.W.N. 327=1930 0. 
1 (P.B.). Before an assessee can be taxed 
as an ^^owner” under sec. 9 of the Act it must 
be decided that he is in fact the owner of 
the property in question. The mere existence 
of a dispute as to title, cannot of itself hold 
up an assessment and the Income-tax Oflficer 
has power to decide if the assessee is the 
owner of t^e property, without waiting for 
the determination of any pending suit. I. 
L.R (1937) 2 Cal. 358=1937 CaL 583. 
“Owner” — ^Two persons joining together and 
purchasing property and making profits — 
Liability to assessment as owners — ^Minority 
of one does not affect liability to tax. 39 
Bom.L.B. 910=1938 Bom. 41=LL.R. (1937) 
Bom, 830. Beaumont, 0. J. — ^The language 
of sec. 9 (1) does seem to involve that the 
assessee must be the owner of the property 
from which the income is derived, but m 
order to bring the section into conformity 
with the general scheme of the Act, the words 
“of which he is the owner” have to be read 
as meaning "of which annual value” he is 
the owner. I.L.B. (1939) Bom. 284. But see 
(1941) 2 M.L.J. 972 (P.C.) contra, Bangne- 
kar, J. — A departure from a strict grammati- 
cal construction of sec. 9 is not unjustified, 
because the whole object of the Act is to tax 
the income of the subject where it is found* 
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(i) where the property is in the occupation of the owner, or where it is 
let to a tenant and the owner has undertaken to bear the cost of repairs, a sum 
equal to one-sixth of such value ; 

{ii) where the property is in the occupation of a tenant who has undertaken 
to bear the cost of repairs, the difference between such value and the rent paid by 
the tenant up to but not exceeding one-sixth of such value ; 

(m) the amount of any annual premium paid to insure the property against 
risk of damage or destruction ; 

{iv) where the property is subject to a mortgage or other capital charge,, 
the amount of any interest on such mortgage or charge ; where the property is 
subject to an annual charge not being a capital charge, the amount of such charge ; 
where the property is subject to a ground rent, the amount of such ground rent ; 
and where the property has been acquired, constructed, repaired, renewed or 
reconstructed with borrowed capital, the amount of any interest payable on such 
capital : 


LEG. EEE. 

1 Substituted by Act VII of 1939. 


If the income is found with a beneficiary, 
then the latter is primarily liable to be tax- 
ed; but if the income is formed with the 
trustee, then the trustee is the person who is 
liable. I.L.B. (1939) Bom. 284=41 Bom.L. 
B. 232=1939 Bom. 195. Where bungalows 
of assessee were kept ready for occupation 
they cannot escape assessment though in fact 
they were not lived in by him. 22 L.W. 822. 
Business premises, (as) shops, officers, go- 
downs, etc., if "house property.^' See 11 L. 
B.R. 299=67 I.O. 781. Company acquiring 
lands and building and letting the same for 
rent — ^Income assessable under the category 
"property^^ and not "business.” 113 1.0. 
848=55 C. 1057. A loss incurred by % firm 
by standing surety for another firm is not 
loss incurred forming a deduction under tie 
Act. 92 I.C. 249=1926 L. 168. When pro- 
perty vests in the Official Assignee under the 
Presidency Towns Insolvency Act, he be- 
comes the owner of the property within the 
meaning of sec. 9 and becomes liable to 
assessment in respect of the income. 41 O. 
W,N. 683=I.LB. (1937) 2 Cal. 192. fP^akf 
property — MutawaUi — If owner — Liability 
to be taxed in respect of income of wakf pro- 
perty. Seld, (1) that though the properties 
were validly given as wdkf, they may not be 
held for charitable religious purposes^ (2) 
that the mvftvjallis constituted an association 
of individuals within the meaniag of sec. 3 
of the Income-tax Act; (3) that they were 
not, however, "owners” of the properties 
within the meaniag of sec. 9; (4) that they 
could not therefore be assessed as regards 
the income of the >mahf properties under see. 
9; (5) that according to law the Income lax 
authorities were bound to assess, so far as 
the income of the wulct properties was con- 
cerned, directly the beneficiaries mentioned 
in the wakf deed. See I.L.B. (1939) Bom. 
284=41 BomX,B. 232=1939 Bom. 195. 

Slc. 9 (1) (w). — ^The property belonging 
to an estate subject to the rule of primoge- 
niture is still the property of the family and 
not the sole property of the manager for the 
time being for the purposes of super-tax. lu 


computing income of the head of an imparti- 
ble family governed by the law of primo- 
geniture, the allowances paid to junior mem- 
bers thereof should be deducted. They can- 
not be deemed to be part of the income of 
the family. They are the separate property 
of the jimior members on which they can be 
separately assessed. 14 L. 255=1933 L. 284. 
The words 'property of which he is the 
owner^ in see. 9 (1) are not to be read as 
meaning 'of which annual value he is the 
owner’. However difficult it may be in some 
cases to apply the phrase 'owner of property’ 
to the facts of each case, it is not permissi- 
ble to substitute a phrase of dubious and 
noticeably dijfferent meaning. Again the dis- 
tinction between property owned by an indi- 
vidual Hindu and property owned by a Hindu 
undivided family must be made by applying 
the Hindu Law. It cannot be said that be- 
cause the statute to be interpreted is an In- 
come-tax Act broader or more general notions 
of ownership than the Hindu Law affords are 
to determine the matter. The Act is an 
Indian Act and the distinction takes its 
meaning from the Hindu Law. Property 
though impartihle may be the ancestral pro- 
perty of a joint family, and in such eases the 
successor falls to be designated according to 
the ordinary rule of the Mitakshara. Though 
the co-ownership of the junior member may 
be 'no. a sense’ only, carrying no present right 
to joint possession, if the question be whe- 
ther the Hindu undivided family or ‘the pre- 
sent holder is owner of the estate the answer 
of the Hindu Law is that it is the joint 
family property. The present holder cannot 
therefore be charged in respect of it under 
sec. 9 of the Income-tax Act. 54 L.W. 635= 
1941 P.O. 120=(1941) 2 M.L.J. 972 (P.C.). A 
Hindu undivided family is a single unit for 
the purpose of income-tax matters and sec. 
9 (1) {iv) of the Ineome-tax Act can be ap- 
plied only when the property, i.e,, the pro- 
perty which constituted the taxable property 
of the undivided Hindu family is subject to 
a mortgage. The word ^lortgage’ in sec. 9 
(1) {iv) must, when a Hindu undivided family 
IS being assessed as such in respect of the 
income under sec, 9, be taken to refer only to 
a mortgage by the Hindu undivided family 
as such and cannot include a mortgage of the 
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Provided that no allowance shall be made in respect of any interest or annual 
charge payable without British India and chargeable under this Act, not being 
interest on a loan issued for public subscription before the ist day of April, 1938, 
except interest or a charge on which tax has been paid or from which tax has 
been deducted under section 18 or in respect of which there is an agent for the 
payee in British India who may be assessed under section 43] ; 

(v) any sums paid on account of land revenue in respect of the property ; 

(vi) in respect of collection charges, a sum not exceeding the prescribed 
maximum ; 

(vU) in respect of vacancies, that part of ^[the annual value] which is 
proportional to the period during which the property is wholly unoccupied or,, 
where the property is let out in parts, that portion of ^[the annual value] appropriate 
to any vacant part, which is proportional to the period during which such part 
is wholly unoccupied] ; 


:is 


LEG. BEE. 

1 Substituted by see. 10 of Act VH of 1939. 

2 Substituted f 01 "the net annual value, 
after deducting the foregoing allowances’’ by 
sec. 5 of Act XL of 1940. 

8 Omitted by sec. 10 of Act VII of 1939. 


share of some individual member or members 
Interest in respect of a mortgage by seme 
members of the undivided family cannot be 
deducted in computing the profits of the pro 
perty. 63 0. 1157. The deposit with the 
creditors of title-deeds relating to property 
for the purpose of borrowing money for the 
purchase and extension of property does not 
constitute a charge on the property within 
the meaning of sec. 9 (1). 01. (iv) of the 

Act. 1932 A. 451. See also 63 0. 1157, 

The words "an annual charge not being a 
capital charge” in sec. 9 (1) (iv) is not in- 
tended to cover and does not cover municipal 
taxeb whch are made a charge on property 
and which the assessee has paid to the Bom- 
bay Municipality during the accounting 
period as property tax. Hence an assessee is 
not entitled to a deduction of the tax so paid 
by him to the municipality in respect of tiie 
property belonging to him. I.L.B. (J943) 
Bom. 628=45 Bom.L.B. 584=1943 I.T.B. 
320=A.1.E. 1943 Bom. 311. Limited com- 
pany owning house properties — ^Issue of de- 
bentures covered by trust deed — ^Properties 
of company conveyed and transferied in 
trust as security for benefit of debenture- 
holders — Company redeeming debentures 
and raising loan from bank on security of de 
bentures — ^Interest in respect of debentuies — 
If deductible under sec. 9 (1) (iv). 1944 L 
T.B. 434=1945 Cal. 53=218 1.0. 457. 

SeO. 9 (1) (iv) AND (v): .ApPLICABILITT.— 
Urban immovable property tax of the Bom- 
bay Presidency paid under the Bombay ]^n- 
ance Act, is neither an "annual charge” with- 
in the meaning of sec. 9^ (1) (iv)^ nor ^dand 
revenue” within 'the meaning of sec. 9 (1) (v). 
It is in no way different, so far as the In- 
come-tax Act is concerned, from taxes leviel 
by a municipality, and an assessee is there- 
fore not entitled to claim any deduction in 
respect of snch tax under sec. 9 of the Act. 
1943* r,T.B. 484=1943 M.W.K 551=56 L.W. 
526=A.LR. 1944 Mad. 10 =(1943) 2 M.L.J. 




364=LL.E. (1944) Mad. 399. 

Sec. 9 (1) and (2). — The amount of house- 
tax and water-tax imposed by the Mu-nicip‘il 
Board and paid by the owner as a lessor, 
should not be deducted from the gross amount 
payable as rent by the tenant of that pro- 
perty in determining the tona fide -Annual 
value of property under sec. 9 (1). Such 
amount should be deducted as an allowance 
from the dona fide annual value of the pro- 
perty determined under sec. 9 (1) read with 
sub-sec. (2) of the Act. I.L.B. (1944) All. 
780=1945 A.L.J. 130=A.LR. 1945 All. 147. 

Seo. 9 (1) (vii). — ^Vacancy* cannot mean 
or include occupation. Consequently where 
an impecunious tenant fails to pay the 
rent, the house cannot be treated as not 
having been let at all. Hor can unrealised 
or unrealisable rent be treated as rent which 
did not accrue. 32 P.L.B. 418=1931 L. 656. 
The provision in see. 9 (1), para, (mi) is in- 
tended to apply primarily only to those cases 
in which the house in question is not in the 
occupation of the owner but is habitually 
let to tenants and the vacancies referred to 
are vacancies between the different tenancies. 
It may also be applied to cases where a house 
though not let is dismantled and shut up 
by the owner but it has no application to a 
house kept always furnished and ready for 
occupation by the owner but never in fact 
used by him at all. 1931 L. 656. 
meaning of. See 40 M. 22=1936 M. 287= 
50 M.L.J. 63. 

Sub-sec. (2)1 "Annual value”. — Annual 
value in see. 9 (2) does not mean only annual 
monev benefit derivable from property but the 
sum for which the property might reasonably 
be expected to let from year to year. In esti- 
mating the sum for which the property can 
reasonably be expected to let from year to 
year, the amount paid by the tenant on ac 
count of the Municipal house-tax should be 
included, that is, should be treated as part of 
the rent payable by the tenant to the land- 
lord. 17 L. 494=1936 L, 762 (E.B.). But 

see 131 LC. 193. The sum for which the 
property might reasonably be expected to 
let from year to year is a hypothetical suni 
into which rates as such do not enter at all 
and from which they are not to be deducted* 
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( 2 ) For the purposes of this section, the expression “ annual value ’’ shall 
be deemed to mean the sum for which the property might reasonably be expected 
to let from year to year : 

Provided that, where the property is in the occupation of the owner for 
the purposes of his own residence, such sum shall, for the purposes of this section, 
be deemed not to exceed ten per cent, of the total income of the owner. 

(3) Where property is owned by two or more persons and their respective 
shares are definite and ascertainable, such persons shall not in respect of such 
property be assessed as an association of persons, but the share of each such person 
in the income from the property as computed in accordance with this section shall 
be included in his total income.] 


LEG. REE, 

1 Added by Act YIL of 1939. 


time might well lead to the inference that 
the notional rent included that amount of 
But if and so far as the actual bargain r..ade 
by the parties is considered as evidence of 
the amount which a hypothetical tenant 
would give or the landlord reasonably ex- 
pect to get is the figure which represents the 
whole of the consideration exacted by the 
landlord for the right to use and occupy the 
property — compiising not merely the rent 
paid by the tenant as such, but also the tax 
pai^ to the Corporation by the tenant. 36 
O.W.N. 1144=1932 0. 886 (S.B.) (1930 L. 
320, Diss.). The owner^s share of Municipal 
tax payable under this Municipal Act, is not 
A tenant’s tax. It is a liability of the owner 
and if under the agreement it is paid off by 
the tenant, it represents part of the consif'e- 
xation received by the landlord and has to 
be included in the computation of the annual 
value of the premises. 36 G-W-N. 1144= 
1932 0. 886 (S.B.), See also 1929 L. 503. 
The phrase "annual value” whether in 
Income-tax Acts or wherever else it appears 
with rating or taxation means the s'^me 
thing, i,e., "the sum at which the property 
may reasonably be expected to let from year 
to year”. Per Addison, J. — ^What the land- 
lord has been able to collect for past year 
is a fair measure of what the property may 
reasonably be ea^ected to let from year to 
year. The question is one of fact. 131 I.C. 
193 (2) (F.B.). Per DaHp Singh, J,— The 
sum for which the property might be expect- 
ed to let from year to year is a notional 
amount and has nothing to do with the rent 
actually received. A good way of arriving 
at the notional sum would be the correct 
average of the rents paid for similar and 
similarly situated buildings in any given 
area. The sum for which the property might 
reasonably be expected to let from year to 
year does not mean the sum that the most 
grasping landlord can secure from the most 
necessitous tenant but is the sum which 
might rea^nably be expected to be paid for 
that building from year to year regard being 
had to the rents paid for similar and simi- 
larly situated buildings in that locality. If 
circumstances make it impossible or incon- 
venient to apply this method, other factors 
may be taken into consideration. One con- 
sideration is the length of time for which 
the landlord had been able to ifiiift the bur- 
den to the tenants of the taxation. A long 


the tax. Held, by the majority of the Fall 
Bench {Addison, J,, dissenting) that the 
"annual value” of the property for purposes 
of see. 9 of the Act does not include sums 
paid by tenants to the owner on account of 
Municipal house-tax. 131 I.O. 193=1931 L. 
320. Per Tek Chand, J. — Tht question in 
such cases does not admit of a general ans- 
wer. The provisions of the Municipal Act 
in force in a particular locality and the rele- 
vant notification under which the taxes are 
levied have an important beaiing on the deci- 
sion in question. 131 I.C. 193=1931 L. 320 \^2) 
(P.B.). The income and profits from im- 
movable property are to be ascertained by 
finding out the sum for which the property 
might reasonably be expected to let from 
year to year. Where the immovable property 
consists of a number of market-stalls, this is 
to be done by ascertaining the annual vaLie 
of each of the stalls which in the aggregate 
make up the property to be assessed. In 
determining what that annual value is, the 
Income-tax Ofilcer must have regard to the 
actual daily rent of each of the stalls. 9 R. 
154=1931 R. 99 (S.B.). In computing the 
notional annual value of a house which Is not 
in fact let, the cost of collecting the leiht if 
the house was let cannot be deducted from 
that notional value; because even in the case 
of a house which is in fact let, the collecting 
charges may not be deducted unless they 
have actuall ;7 been incurred and in that case 
the sum wliich may be deducted is limited 
to a sum "not exceeding the prescribed maxi- 
mum”. 10 P. 261=1931 P. 223, The house- 
tax is not a part of the rent of the annual 
income accruing from the house property 
to the landlord, but is a mere liability of the 
landlord incidental to his owing the property 
which he lets out to the tenants on rent. 
30 P.L.R. 429=1929 L. 503; 140 I.C. 1= 
1932 C. 886 (S.B.); 131 I.C. 193=1931 L, 
320 (2) (P.B.). Urban immovable property 
tax under Bombay Finance Act, if tax on 
income. 42 Bom.L.R. 10 (P.B.). See also 
1926 M. 368=50 M.L,.J. 176 (F.B.). (Pro- 
fessional tax not to be deducted from taxa- 
ble income). 

Sec. 9 (2), proviso: "Residence” — 

Building owned by company aiu) partly 
USED EOR officers AND PARTLY LET OUT TO 
MEMBERS. — The word "residence” in see. 9 
(2), proviso bears the ordinary meaning, i.e., 
the place where a human being eats, drinks 
and sleeps or where his family and servants 
eat, drink or sleep, or where there is some 
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10. (i) The tax shall be payable by an assessee under the head ®[Profits"‘ 

. and gains of business, profession or vocation ”] in respect 

of the profit or gains of any ^[business, profession or 
vocation] carried on by him 


LEO. REE. 

2 Substituted for “Business” by sec. 11 of 
Act VII of 1939. 

3 Substituted for “business” by Act VII of 
1939. 


peimanence or continuance of such aating, 
drinking and sleeping. It does not bear the 
•extended meaning, which it bears in the case 
of a company, namely, the place where the 
company keeps house and does business. 
There is no justification for applying the 
word to a fictional person, such as that f a 
limited liability company. Consequently, a 
building owned by a Stock Exchange Asso- 
•ciation, which is partly occupied by its offices, 
and partly let out to its members for their 
business, but not used by them for their lesi- 
dence, does not constitute “residence” under 
the proviso to sec. 9 (2). 39 C.W.N. 327= 

62 0. 547. Though the shares of ^ co-heir?* 
under Mahomedan Law are, ordinarily, defi- 
nite and ascertainable, so long as the dis- 
pute between the heirs Mer se (whether 
daughters were excluded by custom) con- 
tinues, it is impossible to hold that the share 
of one heir was definite and ascertainable to 
attract the provisions of sec. 9 (3). (1944) 

XT.R. 302. 

Secs. 9 and 6. — ^Royalties cannot be re- 
garded as “profits or gains” of a business. 
The sources of the royalties may properly 
be deemed to be the lessees’ covenants lo 
pay them and hence royalties fall uader 
“other sources”. 22 Pat. 713=70 I.A. 180 
=1943 A.LX 493=48 C.W.N. 59=A.I.R. 
1943 P.O. 153= (1943) 2 M.L.J. 410 (P.C.). 

Secs. 9 and 10. — Assessment of income 
from foreign property taken over by an as- 
sesses in the course of money-lending busi- 
ness should be made under see. 9 and not 
under sec. 10. 58 L.W. 139=1945 M.W.N. 

209 (1)=1945 IT.R. 183=A.I.R. 1945 Mad. 
186= (1945) 1 M.LJ. 258. Income derived 
from the ownership of buildings is charge- 
able to tax under sec. 9 irrespective of whe- 
ther an individual or a company is the owmer 
and also irrespective of whether one of the 
company’s objects, or its^ sole object, is to 
acquire and let out buildings at rents. 
Ownershio itself is the criterion of asoess- 
ment under that section. The assessees were 
a limited company, one of its objects being 
to acquire land bv purchase, lease or o‘*'her- 
wise and to build houses thereon and lot 
them out. By a deed of lease the lessors let 
to the assessees a vacant piece of land for a 
term of 40 years. The assessees were enti- 
tled to erect buildings thereon and let them 
out for rent. After the expiry of 40 years 
the lessors were entitled to take possessmn or 
tht entire land together with all the budd- 
ings, and the assessees had no right , siUe 
'or interest thereto. The assessees were ^ to 
pay a proportionate part of the municipal 
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tax in respect of the land and the entire 
municipal tax upon the buildings to be erect- 
ed. In the case of acquisition of the land by 
the^ Government the lessors should ha^e I he 
entire compensation in respect of the ^and, 
but in respect of the buildings on the land, 
that was to be divided between the lessors 
and the assessees. Held^ that the assessees 
were the owne.s of the houses during the cur- 
rency of the lease and that the rents aerived 
by them fiom the houses were assessable 
under sec. 9 and not under see. 10. 50 C.W. 

K 598. 

Practice and Procedure, — ^In estimating 
or arriving at a decision as to the annual 
value of a "bmlding, the Income-tax Officer is 
entitled to take into account the actual sum 
expendel in the erection of the building. 
The finding of the Income-tax Officer is one 
of fact with which the High Court cannot 
interfere. 146 I.C. 550 (1)=1933 L. 829. 
NTo mandamus to be issued when the amoun^ 
involved is very small. 146 I.O. 551=1933 
L. 822. 

Secs. 9 and 12. — ^Where the assessee hav- 
ing taken land on a long lease under which 
the land together with the buildings thereon 
will revert to the possession of the lessor on 
the expiry of the lease, has erected thereon 
masonry buildings and has received rents 
from lessees of the buildings, whether the tax 
payable by the assessee in respect of the 
rents is to be determined in accordance wilrh 
see. 9 or with sec. 12. 144 I.C. 344=37 C. 
W.3Sr. 881=1933 P.C. 180=65 M.L.J. 247 
=55 A. 452=60 LA. 307 (P.C.) (Cf.) 50 
C.W.N. 598. See also 1934 M. 670 (E.B.). 

Secs. 9 (1) and 14. — ^Property of which he 
is the owner in sec. 9 (1) — ^Meaning of — Tn - 
come of impartible estate held by member 
of joint Hindu family — ^How chargeable. I. 
L.R (1941'^ Kar. (P.O.) 155=1941 P.O. l20 
=1942 M.WH. 4=74 C.L.J. 508=44 Bom. 
L.B. 196= (1941) 2 M.L.J. 972 (P.C.) cited 
under sec. 9 supra. 

Sec. 10: Busiioiss — ^Meaning. — See 41 

O.’W.N. 46=I.L.rv. (1937) 2 Cal. 36. Carry- 
ing on business can exist only when there 
is a succession of acts and the performance 
of a sing'^e aai apart from special circum- 
stances is not enough even though it may 
result in gains or profits. 57 B. 651=35 
BomX.R. 914=1933 B. 422. See also 1935 
L. 53. See. 10 of the Act deals only with 
businesses whi'’h are being carried on and not 
businesses which have ceased to be carried 
on. A 'company can carry on several distinct 
and separate businesses and it must always 
be a question of fact whether those busines- 
ses are separate or so interlocked with rhe 
main ch’ef business of the company as to 
be reallv one bus'ness. If separate bu''7nesses 
are carried on during the year of account, the 
■ pr-^fits and g-^ins of each of them separately 
will have to be arrived jyt under sec. 10 (1) an<i 
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(2) of the Act after maldiig the allowances 
given in sub-sec. (2) ; and the loss, if any, in 
any one or more of the businesses would 
under see. 24 of the Act, be set-off against 
the profits and gains of the more successful 
businesses arrived at in the same way and the 
aggregate income computed. But an assesses 
company cannot adopt this course when the 
businesses in which the losses are incurred 
have ceased to be carried on in the year of 
account. 1935 M. 330=68 M.L.J. 3:9=58 M. 
433 (F.B.). The members of the Karachi 
Chamber of Commerce provide for themsel- 
ves certain facilities in tiade, such as a mea- 
surer of merchanlise, and pay for these faci- 
lities. They combine as a Chamber and pro- 
vide these facilities for themselves as mem- 
bers of that Chamber and they pay more 
than is aoiually necessary for the provision 
of these services. Held, the measurement 
fees and charges realized by the Karachi 
Chamber of Commerce from its members are 
not taxable income. They are not profits of 
trade within the meaning of see. 2 (4) and 
sec. 10 of the Act, but are savings. The 
fact that the ofS.ee of public measurer ser- 
ves not only members of the Chamber but 
members of the public as well or that the 
members are incorporated as a Chamber under 
the Companies Act, does not destroy the 
mutual basis of the members dealing with 
the Chamber. 1939 I.T.E. 575=1939 Sind 
308. Association of merchants formed for 
protecting and promoting interests of mem- 
bers trading in grains and seeds — Opening 
of Produce Exchange Department and clear- 
ing house — Charging of fees from members 
— ^Income from sale of samplse received for 
qualitative analysis and penalties levied for 
trading in breach of rules not taxable as pro- 
fits and gains of business. 1939 I.T.R. 594. 

ANB ‘TROFITS^—DiSTINCTION. 

—52 3VC. 640=1929 M. 387=56 M.L.J. 481 
(P.B.). Term "profits” implies a compari- 
son besweeu the state of a business at two 
specific dates usually separated by an inter- 
val of a year, and if the company is to be 
regarded as dealing in house property by 
letting out for premium and rent in the 
course of and for purpose of its business, 
the money v'^lue of the extent to which at 
the end of the year it betters its position by 
sdch means will be assessable as profit. If 
its position is bettered by other means from 
causes not directly connected with the busi- 
ness of the company, the enhanced value 
though re'^lised is not part of the profits of 
the business. Everything depends on what 
the business is. 34 C.W.N. 327=1930 C. 1 
(E.B.). Debt discharged by consideration 
other than cash. True value of consideration 
must be looked to. 9 P. 240=1930 P. 81 (S. 
B.V Sec. 10 denis solely wi"h the profits or 
gains of any bu^ness carried on by the as- 
seasee. It d-^es not refer to profits or gains 
generally from whatsoever source derived. 
26 75=1930 N. 183. Sums received 

by a firm, in the nature of a solatimif for 
the compulsory cessation of certain agency 
eontraots, are not "income, profits or gains” 


arising from business carried on by them and 
they are consequently not liable to be asses- 
sed to income-tax. 59 I, A. 206=59 C. 1343= 
1932 P.O. 138=63 M.L.J. 124 (P.C.). See 
also 1941 I.T.R. 642 (business "profits or 
income”, what are). Per Kania and Chagla, 
JJ. (Stone, O.J., (dissenting). — ^Income or 

receipts from a business or profession which 
has been discontinued must be held to be in- 
come liable to tax under the Income- Act. The 
only reservation is that the gross outstand- 
ing fees are not chargeable, they being sub- 
ject to the deductions permitted under sec. 
10 of the Act when the method of account- 
ing regularly employed by the assessee is 
the cash receipts basis. Per Kania, J. — The 
question whether a particular amount is in- 
come or noi: has nothing to do with the time 
of its receipt. Per Stone, C.J. — ^For a re- 
ceipt to be assessable to tax under sec. 10, 
it must be a receipt in respect of an existing 
bus ness, profession or vocation capable of 
being processed 'to profits or gains by the 
method of computation laid down by see. 10. 
47 Bom.L.B. 742=1945 442 (F.B.). Where 

there is no Hindu joint family but stiU on 
account of the minority of sharers, the 
sharers have all to be looked after by a com- 
mon guardian and 'the business is carried on 
with the properties of the tenants-in-common 
put together with the advantages of such 
condition, the Crown can assess the person 
carrying on the business under sec, 10 (1). 
55 M. 891=1932 M. 378=62 M.L.J. 600 (F, 
B.). In order that a payment in Tci/nd may 
be taxable income, it is essential that what 
is received in kind should be the equivalent 
of cash or should be money’s wor<h. 60 I. A. 
146=12 P. 318=64 M.L.jr. 612 (P.C.). As- 
sessee having more than one business can set 
off expenses incurred in re-starting business 
which has to be stopped on account of 
cyclone as against profits and gains in other 
business. 1935 M.W.N. 1208=69 M.L.J. 876 
(F.B.). The assessee, his father and biu* 
ther were members of a joint Hindu family 
carrying on a money-lending business in 
Malaya. At a partition effected in 1925, the 
money-lending business fell to the share of 
the father and thereafter the assessees and 
his brother started separate money-lending 
businesses of their own in Burma. In 1939, 
the father retired from business, and gave 
his money-lending business in Malaya to the 
assessee and his brother in equal shares, and 
also gave each of them a rubber plantation 
and a cocoanut plantation in Malaya which 
he had owned in Malaya* The assessee en- 
tered in the books of account of his money- 
lending business, the value of the rubber and 
cocoanut plantations which he got from his 
father, and they were treated as part of the 
Capital of the money-lending business; the 
expenses of running the estates were debit- 
ed m the accounts of the money-lending busi- 
ness and the profits from the estates were 
entered as profits of the money-lending busi- 
ness. The ass'^ssee sold a portion of the rub- 
ber estate in the year of account and enter- 
ed in the accounts of the business the sale- 
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proceeds, which showed a profit. The 
income tax Department sought to tax this 
profit. Held, tnat 'the plantation formed 
part of the assessee’s capital of his money- 
lending business, and the profit made on the 
sale of a part of the rubber plantation was 
included in the profits of the business and 
therefore the profit arising from that sale 
was liable to income-tax. 1946 I.T.R. 61 
=59 L.W. 82= (1946) 1 M.L.J. 96. Where 
a partition award directs the divided mem- 
bers ofa Hindu family to pay certain amounts 
to their motl er and step-mother as mainten- 
ance and makes the amounts a charge on the 
properties allotted to tiiem, it cannot be held 
that the ladies receiving the allowances 
receive them as members of a joint Hindu 
family falling under sec. 14, Income-tax Act; 
in computing the assessable income, there- 
fore, the amounts of the allowances paid 
should be deducted. 1946 I.T.R- 66. A 
debtor who gives his creditor a promissory 
note for the sum he owes can in no sense be 
said *oO pay his creditor. He merely gives 
him a document or voucher possessing cer- 
tain legal attributes. The assesses does not 
receive payment of any taxable income from 
his debtor. 60 I. A. 146=12 P. 318=64 M. 
L.J. 612 (P.O.). 

Appropriation op payment to interest — 
Option op tax-payer. — An assesses took over 
from the debtor in saCisfaction of a loan 
six items of property. Assuming that these 
six items might be treated as money^s worth, 
it was contended that the sum which far ex- 
ceeded the total amount of interest due on 
the loan must be treated as applicable in the 
first place <to the discharge of the debtor’s 
liability for interest. Held, that the basis 
of the presumption, namely, that it is to the 
creditor’s advantage to attribute payments 
to interest in the first place, leaving the in- 
terest bearing capital outstanding, was gone. 
Moreover, if the question were one between 
the debtor and the creditor (le,, assessee), 
the assessee might at the last moment appro- 
priate the above mentioned amount to capital 
account, for in a question of the revenue 
the tax payer is entiled to appropriate pay- 
ments as between capital and interest in the 
manner least disadvantageous to himself. 
60 LA. 146=12 P. 318=64 M.L.J. 612 (P. 


C.). 

Foreign remittance — Capital or profits. 
— There is no praesimptio juris that a sum 
received from a foreign partnership is re- 
mitted out of the profits of that business. 
11 R. 397=1933 R. 217. 

Payment op arrears op royalty,— Where 
an assessee agreed to take a colliery business 
on the represent- Hon that it was free ^ from 
encumbrances which had accrued due prior to 
his getting possession. Eeld^ that he could 
not deduct the amount so pSd from his in- 
come. 60 LA. 146=12 P. 318=64 M.L.X 


612 rp.c.v 

Loss op Capital. — ^The assessee who was 
carrying on business in pieeegoods accepted 
deposits from various people for ^ the pur- 
pose of that business and paid interest on 


those deposits which were used in his piece- 
goods business. He had, however, no money- 
lenaing business. A sum lost in a daco.ty in 
his premises was sought to be deducted. Held, 
thaA the amount was neither the stock-in- 
trade nor expenditure necessary for the car- 
lying on of the 'business’, bat was clearly 
a loss of capital and was not deductible. 16 
Lah. 494=1935 L. 53. As to what is capi- 
tal expenditure, see 62 C. 87=39 C.W.]Sr. 70. 

Isolated speculative venture — Profits 
PROM. — Assessee who was a landowner and 
money-lender purchased in Court auction the 
right- title and interest of a certain person in 
some legacies which were the subject of liti- 
gation and, after several years, he was able 
to realise a sum in respect of the legacies, 
far in excess of the pui chase-money paid by 
him. The excess receipt was sought to be 
assessed to income-tax. Held, that the trans- 
action could not be described as an adven- 
ture or concern in the nature of trade, but 
was an isolated transaction, and was not as- 
sessable. 68 M.L.J. 222=58 M. 363=1935 


M. 387 (F.B.). 

Bad debt and time-barred debts. — The 
presumption that a debt barred by^ time is 
prima facie bad is rebuttable by evidence ac- 
cording to the circumstances of the case. A 
debt becomes actually bad when it becomes 
irrecoverable and not when it is merely time- 
barred . It may become bad even before it 
is time-barred, when it becomes quite irre- 
coverable by the circumstances of the debtor, 
(1932 P.O. 178, Ref.) 13 P. 101=1934 P. 46. 
See aUo 1939 LT.E. 149; 1938 Pat. 577; 
1938 Oak 636. 

What are Proper Deductions. — ^Money 
embezzled by the clerk of the assessee is a 
deduction in computing the income or profits 
of the business; so also the boarding ex- 
penses of servants and their transit charges. 
4 P. 385=1925 P. 408. Cf. 59 M.L.J. 403. 
A loss, whether by embezzlement or 
by theft is not one of the allowances which 
is allowable to the a'^sessee i‘'n'''’er sec. 10. 17 
Pat. 102=19 Pat.L.T, 176=1938 Pat. 159. 
An assessee is entitled to deduct the freight 
charges, etc., from the market value at the 
ports, provided the charges are shown in the 
accounts as having been incurred. The de- 
ductions can be allowed in the following 
year if the charges are then shown. 1931 L. 
759. Firm carrying on business in partner- 
ship with other fiims — ^Losses if a deduction — 
Expenses on accountants and lawyeds can be 
deducted. 47 Mad. 653=45 M.L,J. 711 — 
1924 M. 205. The Burma Railways Co., are 
the owners for the Railway system and all its 
premises for the purpose of sec. 9 (2) of the 
Income-tax Act (VII of 1918), but they are 
owners not by reason of their being partners 
with the Secretary of State for In'’ia. 64 
LO. 801=11 L.B.R. 33. See also (1943) I. 
Tax. Rep. 578. Body of trustees carrying on 
business — ^Liability to income-tax. 1930 L. 
929. It would be still more difficult to hold 
that the profif^’s or gai^^s include profits or 
grains of a member of the firm which carried 
on the business. 26 H.L.B. 75=1930 183. 
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The amoimt of interest due on a mortgage 
debt but not acJ-ually paid is an allowable 
item of expenditure under head “house pro- 
perty income'^ under the section. 54 C. 630 
=31 C.’W.N. 557=1927 0. 553, The mere 
fact that the debtor of an assessee has made 
an entry in his books showing a credit to the 
^-ssessee for the amount of interest due in 
the accounting period does not necessarily 
mean that the amount had been received or 
realised by the assessee and does not justify 
income-tax assessment. A presumption by it- 
selr does not justify assessment. 15 L. 486 
=1934 L. 408. But see 13 R. 243=1935 R. 
171 (S.B.). Where the debtor executed a 
fresh promissory note for interest due on a 
prior debt and both in the interesjl^ account 
of the creditor and in the account which they 
kept, the intereafc in question was shown as 
having been received by the assessees during 
the year of account, and it was so stated in 
the profit and loss account of the firm. 
Seld, that in effect the assessees were 
investing the old interest as capital in 
the new loan. Hence such amount was inter- 
est upon loans that had accrued to the asses- 
sees in ‘the accounting year, and as such was 
assessable to income-tax for the year. 13 R. 
243=1935 R. 171 fS.B.). But see aUo 15 L. 
486=1934 L. 408. Banking business at 
places within British India and at places out- 
side British India — ^Money borrowed at head 
office — ^Part of the borrowing remitted to a 
place ouside British India and used as capi- 
tal there — Interest paid not allowable as a 
deduction, 27 L.W. 432=54 M.L.X 436 CF. 
B.). See also 1932 M. 573=63 M.L.J. 227 
(R.B.'). Capital borrowed in British In-^ia 
for foreign business — ^Interest paid in Bri- 
tish India towards same — When can be de- 
duO*’ed. 1930 L. 92. Where a company ac- 
quires lands and buildings and lets the same 
for rent the income arising the’"efrom is 
assessable under the ea+eqory of ‘ profits” and 
not ^^nsiness”. 32 C.W.N. 413. Loss on 
“Thavanai” system — Interest on — Deduo'-ibi- 
Hty. 115 Id 485=1929 M. 34=55 M.L.X 
850. See also 56 Bom. 92=1932 B. 94=33 
Bom.LJR. 1587, Borrowed capital used for a 
separate branch of the business — ^Failure of 
this branch of the business and loss of 
amount — Assessment for the year following 
^the year of loss — Interest paid on borrowed 
capital during t^'e vear of assessment, deiuc- 
tion of. See 55 M.L.X 600=52 M. 296 (F. 
B.). Assessee financing an appeal — Additian- 
al sum rece’ved by him on appeal being suc- 
cessful — Li'>bility to assessment. 1935 A.L. 
.T. 405=1935 A. 495=57 All. 740. Assessee 
paying part of profits to third parity under 
agretment — Right to deduct out of taxable in- 
come. 37 Bom.Ti.B, 126=1935 B. 197. See 
aUo 148 I.O. 681=1934 R. 172. Advance 
of loan to enable borrower ’to sell property — 
Agreement to pay portion of consideration — 
Bflfect — Such portion not assessable. See 11 
R. 454=1934 R. 4, Business profits-Oom- 
pany managing railwav on behalf of Secre- 
tary of State— Computation of profits— De- 
duction of gu'»ranteed interest— Interest on 
borrowed capital* 49 C. 815—27 C-W-N. 34. 


Where a partner as partner lends money be- 
yond the initial capital to the partnership at 
an agreed rate of interest and the money is 
used for capital expenaiture, the interest paid 
by the partnership to him in 'the “previous 
year” should be deducted in computing the 
profits or gains of the partnership within the 
meaning ot sec. 10 (2) {m). See also 8 R, 
277^ 12 L. 88=1930 L. 738 (2). Losses suf- 
fered by an assessee as a member of a com- 
pany or firm are to be "aken into account in 
fixing the amount of his taxable income. 1924 
N. 153. Under Act VII of 1918, share of a 
partner’s loss in an uniegistered firm of 
which he is a partner can be deducted from 
his other income for purposes of income-tax. 
80 I.C. 362. Business profits — ^Assessment 
based on income ot the previous yeir — Deduc- 
tion for obsolete machinery. 48 B. 389=26 
Bom.L.R. 312. Deduction for depreciation — 
Rice-mill factory lease of — Owner to bear 
loss due to wear and tear — ^Deduction if alow- 
able. See 50 M. 529=51 ML.J. 360=I.L.R. 
1940 M. 178. See also 1940 Mad. 366= 
(1940) I M.L.J. 319=(P.B.); I.L.R. (1938) 
Bom. 374=40 Bom.L.R. 343=1938 Bom. 241 


±5om. 821=39 Bom.L. 
R. 903=1937 Bom. 493. The machinery, 
plant and buildings on which an allowance 
for depreciation is claimed should be used In 
the business of the Company. Where the ma- 
chinery, etc., were used bv the constitutent 
firms and they had obtained allowances la 
respect of dep ecia ion, held, thnt the main 
company was not entitle 1 to claim a deduc- 
tion once again. 32 P.LR. 335=1931 L 376. 
As to deductions on account of depreciation 
of machinery, see also 56 B. 129=34 Bom.L. 
R. 104=1932 B, 216. The expression “used 
for the purposes of the business” in see. 10 
(2) (iv) means used for such purposes during 
the accotmting year and consequently the 
allowance for depreciation under sec. 10 (2) 
(vii) is inadmissible in respect of builUngs 
' machinery, plant, etc., remain'ng idle and not 
actually used by the assessee in his business 
during the account year. Likewise the obsol- 
scence aUowance under sec. 10 (2) (vi^ can 
be claimed only in respect of machinery or 
plant acluallv discarded in the accounting 
year. 3 I.T.C. 73. Promts — Computation of — 
Depreciation in the value of securilies held 
bv a bank. 46 B. 567=24 BoTn.L.R. 118. 
Mmimum roy-’lty of a mining lease is rent 
is exempted even if paid in arrears. 9 
P. 240—1930 P. 81 (SB). As to payment of 
royaky, see 138 I.C. 273=1932 M. 437=63 
M.L.X 11 (S.B.); 133 I.C. 38=10 P. 275= 
1931 P. 264. See also 160 LG. 611=1936 P. 
267. Tax on companies levied under sec. 92 
of the Madras Distr’ct Municipalities Act (V 
of 19201 can be deducted as a business allow- 
ance under sec. 10, sub-sec. r2\ Cl. (9) of the 
Indian Income-tax Act in calculating the pro- 
of a company. 81 I.C. 454=47 M. 667= 
also 50 C.W.N. 240= 
(1946) 1 M.L X 70 P.C. Business resul'ing 
an loss—Depreciation can be added on to loss 
N ^5=122 1.0, 689=1930 

^ aMow^^nce”— Circumstan- 

ces justifying granf— Machine discarded 
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and sold as out of repair — Claim for allow- 
ance. 26 A.L.J. 1319=114 I.C. 897=1929 
A. 70. Machinery sold as obsolete — ^Loss sus- 
tained by sale — ^Deduction from annual pro- 
fits — ^Assessee’s r ghfc to. 1924 M, 455=79 I. 
C. 603=46 M.L.J. 42. Where a company is 
purchased as a going concern by another firm, 
the latter company is entitled to the deduc- 
tion of depreciation allowance in respect of 
machinery, buildings, e c., to which the for- 
mer was entitled to claim under sec. 10 (2) 
(vi) of the Indian Income-tax Act, such 
claim not being personal to the old company. 
1929 M-d. 453=56 M.L.J. 451 (F.B.) and 
the calculation of depreciation allowance mn^t 
be made on the original cost of the marhinery, 
etc., and not on the value at which the suc- 
ceeding company purchased. 1929 M. 453= 
56 M.L.J. 451 (F.B). See also 56 B. 129= 

34 Bom.L.B. 10t=1932 B. 216. Depreciation 
on buildings and machinery can be se^L-ofi 
against gains and profits accrued to the owner 
of those buildings and machinery from any 
sources such as rental from house property 
during the year in question. ll Lah. 38= 
116 I.O. 547=1929 L. 556; 53 M. 702=58 
M.L.X 46 (F.B.). The word "obsolete” in 
sec. 10 (2) must be taken '•o include cases of 
unfitness from whatever cause. The question 
whether the total destruction of machinery 
which renders it unfit for the purpose it was 
originally intended for, entitles the owner to 
claim deduction from inoome-tax is a ques- 
tion on which a refe^'ence can be made under 
sec. 66. 20 L.W. 859=1925 M. 157=87 I.C. 
478. The question whether a particular 
ma^’hirierv has became obso''ei'e is one of fact. 

35 C.W.K 314 (13 I.C. 205, Eel. on). Where 
the business of an oil mill was closed down 
the machmery being old and worn out and 
not workable at a profit in the fa^e of compe- 
tition, the assesses could not claim obsoles- 
cence allowance as provided in sec. 10 (2). 
35 C.W.N. 314 (50 M.L.X 157, Eef. to.) 

Business profits — DED ucTiON — Interest 
t atten by partners. — See 46 A. 1=21 AL.J. 
703. The question whether the*e has been an 
advance of capital by particular partners, or 
iona fld^ borrowing of money by the firm in 
which the lender happens to be a partner 
must be treat ed as one of fact in each case. 
46 All. 1=21 A.L.J. 703; 1933 Sind 192. 
There is nothing in law to prevent a partner- 
ship starting business without capital, and 
there is nothing to prevent a partner or parn- 
neis in such a case lending to the partnership 
money which would bear interest deductable 
under sec. 10 (2) (iH) of the Income-tax Act. 
Where the instrument of partnership contains 
a provision to the effect that the net profits 
of the business after deducting aU working 
expenses and interest paid or payable on capi- 
tal whether belonging to the partners or de- 
positors or others from whom moneys mgiht 
have been borrowed shall be divided between 
the two partners in certain proportion, and 
it is found t^at the partners have advanced 
amounts to the firm by way of loans, the 
amoun) s paid as interest to the partners can- 
not be treated as profits of the firm and lia- 
ble to assessment, but must be allowed as de- 


ductions under sec, 10 (2) (w) of the Act. 
The fade that there is no instrument to evi- 
dence the loans, on which a suit might be 
based, is immateiial, as it is not necessary 
that there should be an instrument to evi- 
dence a loan. 1939 I,T.E. 662. The Acffc ex 
empts from the assessment the allowance 
made to the assesses under see. 9 (2) on ac- 
count of the annual value of business pre- 
mises owned and occupied by him. 43 A. 139 
=58 I.C. 836 (F.B.). In computing the in- 
come of an assessee, a sum representing a 
deduction at the rate of two pies in the rupee 
from the wages paid to the assessee^s em- 
ployees as "ciiaritable levies,” must be tieat- 
ed as income liable ^^o assessment when the 
wages are enered in the accounts in round 
rupees, that is to say the wages are shown as 
expenditure whereas something less than the 
wages are actually paid. I.L.E. (1943) lag. 
650=1943 N.L.J. 458=1943 Nag. 317. 

Profits — Computation of coal mining com- 
pany supplying coal to allied company at spe 
cial lower rate — Contract evidenced by letJ!:er 
— ^It to be disregarded — Coal supplied by 
allied company to Eailway — ^Price received by 
latter — ^It to be taken as real price — Carriage 
expenses — Dedud ion. 1943 I. T. Eep. 299. 

What are not proper Deductions. — Re- 
mitKances from abroad to a firm a^'e presum- 
ed to be profits, rather than capital until 
the contrary is shown by assessee. 49 M. 465 
=24 L.W. 343=1926 M. 767=51 M.L.J. 
138. Loss incurred by the assessee due to 
thefit by persons unconnected with his busi- 
ness cannot be said to be incidental to the 
business of a money-lender. It cannot, 
therefore, be deducted in computing his taxa- 
ble profits; cases of embezzlement by em- 
ployees stand on a different footing. 53 Mad. 
904=1C'30 M. 808=59 M.L.J. 403 (F.B.). 

Compensation received by a company as 
agent of a business concern foi determina- 
tion of the agency, is a receipt arising from 
business and consequently if income it would 
be taxable under see. 10 as being an income 
from business or at least under sec, 12 as 
being income from other sources. The cir- 
cums'-ances that it is casual or non-recur- 
ring does not exempt it from taxation under 
see. 4 (3) (m). 58 C. 1153=35 C.W.N. 361 
=1931 C. 676. Assessee claiming deduction 
of amounts paid as road cess in computing 
profits of colliery assessable to a tax — Oess 
“a local rate” 89 LO. 789=29 C.W.N. 923; 
4 Pat. 752=91 I C. 476=1926 P. 109. Pur- 
chasing of property — ^Expenditure incurred 
for '•aking delivery — deductible. 9 P. 
48=1929 Pat. 476. Mortgagee purchasing 
mortgaged property in execution of his de- 
cree — ^Another person claiming share therein 
— ^Mortgagee depositing security to safe- 
guard the interest of such person — ^Amount 
so deposited — Deduction of in computation. 
1929 P. 476=9 P. 48. Assignment of mort- 
gage decree in favour of asses^^ee — Assessee 
in part con«idera*tion gaving zarpeshi thika 
lease to assignor for limited penod — ^Inter- 
est in respect of zarpes^gi lease not deducti- 
ble. 1938 Pat. 567. Purchase of decree— 
Execution of handnote for part of price — 
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Zarpeshgi lease for term for balance — 
Arrangemenfc to wipe off principal and inter- 
est within term — ^Interest on decree — can 
be set-of6 against interest on zarpeshgi 
amount in snape of ren's and profits. 1939 
I.T.B. 260. “Where a property is purchased 
by an as essee in execution of a mortgage 
decree against his debtor, the amount of 
which the assessee bids at the execution sale 
must ordinarily be taken to be its market 
Take. It is, however, open to the Income-tax 
Department, if there is anything before it, 
to hold that the property was worth either 
moie or less than the price which the asses- 
see bids for it. But in order to hold that 
the property is worth more than the price 
fetched at the public sale, the department 
must have in its possession some tangible 
evidence. 1942 Pat. 65=1941 LTJS. 474. 
Assessee carrying on money lending business 
and owning immovable property — Advance 
of money on mortgage of property — ^Pro- 
perty subsequently purchased by assessee — 
Assessee seling off property for lesser 
amount and showing it for first time in sub- 
sequent year’s account as item of money- 
lending business — ^No right to claim a credit 
for loss. The Income-tax Officer was justi- 
fied in inferring that the assessee had pur- 
chased outright and that having treated it 
as his own property along with his other im- 
movable property, it was not open to him to 
treat the purchase as a part of his money- 
lending business transaction and claim credit 
for the loss he sustained by the resale of the 
property many years after its purchase. 183 
I.C. 823=1939 Sind 61. See also 1942 Pat. 
65. Proceeds of sale of assets — Liability to 
assessment — Capital receipts — ^Assesses sel- 

ling mining rights acquired by him— Pro- 
ceeds of such sale — ^If chargeable to tax — 
Assessee’s right to deduct cost of acquisition. 
See 223 I.O. 164=1946 P.C. 25 (P.C.). 

Where remittances have been made by an 
assessee from a foreign state (Penang) into 
British India out of profits available for re- 
mittance, and such remittances are not in 
anticipation of profits having been actually 
eapied more than sufficient to cover the re- 
mittances, the incurring of losses by the as- 
sessee in his forei^ business subsequently 
in the same accoum'-ing period cannot change 
the character of the remittances so as to 
exclude them from assessment as profits, 
though such losses were sufficient to "wipe out 
these profits. 1941 LTH. 663=54 L.W. 707 
=1941 Madfl 928= (1941) 2 M.L.J. 890 (P. 
B.). In the case of income derived from a 
royalty of colUerieSf local rates and cesses 
paid under the Jharia Water Supply Act, or 
Mining Settlement Act, do not form permis- 
sible deductions as th^ are in no sense ex 
penses incurred for the making of the income. 
4 P. 752 j 3 P. 295=83 I.O. 920. As to pay- 
ment of royalty, see 1932 M. 437=63 M.L. 
X 11 (S.B.). J&oyalties for preparing bricks 
are assessable to income-tax. 10 P. 275= 
1931 P. 264; 130 LO. 43=;1931 P. 15. De- 
duction on account of payment of road cess. 
See 53 0, 76=1926 C. 396. Business profits 


— Froftts through hrolcerage and profits aris- 
ing from wagering contracts entered into in 
^he couise of business are liable to income- 
tax. 23 A.L.X 65=47 A. 368; 1925 A. 469. 
Payments to be made in certain proportion 
out of the profits on the capital advanced foi 
the purpose of the business cannot be treat- 
ed as expenditure incurred solely for the 
purpose of earning such profits or gains 
within the meaning of el. \ix) of sub-sec, (2) 
of sec. 10. 49 B. 362=27 Bom.L.B. 219. 
The annuity paid hy the assessee as mam- 
tenance allowance to his step-mcther in pur- 
suance of a consent decree is not deductible 
in computing the tax payable by him. 57 
C. 918=1930 C. 641. See also 143 I.C. 145 
=1933 P.C. 145; 60 Cal. 1029=65 M.L.3. 

285 (P.C). Question whether expenditure 
incurred in renewing parts of motor-car is 
capital expenditure is one o± evidence — ^But 
deduction for loss caused by total damage to 
car owned by a mc» or-car company is a ques- 
tion of importance — ^Refeien<’o to High 
Court. 85 I.C. 478=1925 M. 157. The wm- 
mission paid hy a company to underwriters 
for raising fresh capital is not an expendi- 
ture solely incurred with the object of earn- 
ing profits for the company’s business and 
therefore is not within the scope of sec. 9 
(2) (ar) [now sec. 10 (2) (ix) of the Incomef 
tax Act]. 45 B. 1306=23 Bom.L.R. 576. 
When a question arises whether certain pay- 
ments made by a company to its directors 
by way of remuneration for their services, 
as provided in the Articles of Association, 
are expenditure incurred solely for the pur- 
pose of earning profits or gains, the fact that 
those sums are such expenditure, and the 
faat that the snms allotted have been paid 
and passed by the auditors are also not con- 
clusive. The Income-tax authorities are en- 
titled to look at the resolution, the accounts 
and the Articles of Association, but are not 
bound by them. They can go behind the ac- 
counts and ascertain for themselves whether 
or not the payments made were reasonable 
sums by way of remuneration and then can 
consider what payments are made for similar 
services in similar bus nesses and allow deduc- 
tions which they consider proper and reason- 
able. 40 C.W.N. 833. As the profits accrue 
to the assessee at the date when the sale to 
him becomes absolute, the expenses incurred 
by the assessee subsequent to tha/fc date for 
takiag delivery of possession and effecting 
mutatioTis must be entirely ignored. 9 Pat. 
48; 10 Pat.L.T. 729=1929 P. 476 (F.B.). An 
assessee is not entitled to deduct an expendi- 
ture (adat, interest, etc.) not actually incur- 
red by him before the close of the account 
year and a deduction can be claimed only if 
the expenditure is actually incurred or the 
liability incurred is satisfied before the close 
of the year. 1929 N. 243. Firm dissolved — 
Assets and liabilities divided up between as- 
sessee and other partner — ^Assessee carrying 
on buiness himself — Certain debts falling to 
assessee’s share of assets — ^As essee accept- 
ing smaller sums and writing off balance as 
irrecoverable — Losses, no»b allowable against 
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(2) Such profits or gains shall be computed after making the following 
allowances, namely : — 

(z) any rent paid for the premises in which such ^[business, profession or 
vocation] is carried on, provided that when any substantial part of the premises is 
used as a dwelling-house by the assessee, the allowance under this clause shall be 
such sum as the Income-tax Officer may determine having regard to the ®[propor« 
tional annual value of the part] so used : 

{ii) in respect of repairs where the assessee is the tenant only of the premises, 
and has undertaken to bear the cost of such repairs, the amount paid on account 
thereof, provided that, if any substantial part of the premises is used by the assessee 
as a dewelling house, a proportional part only of such amount shall be allowed ; 


LEG. EEF. 

1 Substituted for the word “bu.jiuess*' by 
see. 11 of Act VII of 1939. 

2 Subs ituted for ^^proporlioml part^^, by 
Act VII of 1939. 

8 The words “where the paymeuu of inier- 
est thereon is not in any ^vay dependent on 
the earning of profits” omitted by Act VII 
of 1939. 


income, profits and gains of new firm. 1941 
Cal. 142=1940 I.T.E. 408. 

Profits earned abroad. — ^The section con- 
tains no hint that part of the profits will be 
exempted, although 'they arise or are rece ved 
in British India, because they have been 
“earned” elsewi^ere. 59 0. 1226=36 CtW-X. 
563=1932 0. 626. 

Payment in kind — ^Wbether taxable. — ^I n 
order that a payment in kind may be taxable 
income, it is essential tha/u what is received 
in kind, should be the equivalent of cash or 
should he money’s worth. 60 I. A. 146=12 
P. 318=64 M.L.J. 612 (P.C.). 

Payment of Arrears op Eoyalty. — Where 
an assessee agreed to take a coUiery business 
on the representation that it was free from 
encumbrances which had accrued due prior 
to his getting possession, held, that he could 
not deduct the amount so paid from his in- 
come. 60 I. A, 146=12 P. 318=64 M,L.J. 
612 (P.O.). 

Capital and Eevenxje expenditure — ^Dis- 
tinction. — See 46 C.W.N. 6. When an ex- 
penditure is made, not only once and for aU, 
but with a view to bringing into existence an 
asse^k or an advantage for the enduring bene- 
fit of a trade, there is very good reason — ^in 
the absence of special circumstances leading 
to the contrary — ^for treating such an expen- 
diture as properly attributable not to reve- 
nue but to capital. If the money is spent 
for purposes of the trade, and the expendi- 
ture would, if successful, produce a capital 
asset or an asset of an enduring character, 
which is of a capital nature, it is equally a 
capital expenditure if the e:^enditure is un- 
successful. The question whether the expen- 
diture is a capital or a revenue payment is 
not to be tested by seeing whether it can be 
shown to he productive. N'or is the fact that 
what is produced by the expenditure is im- 
palpable or intangible or incalculable any 
justification for holding that it must be 
treated as of a revenue nature. And when 
■the payment in fact creates advantages of 
«.n enduring nature, it must be properly 


treated as capital and not as revenue, and 
therefore it cannot be charged against the 
profits for purposes of assessment to income- 
tax. 1939 I.TE 92. See also 41 C.W.N 46; 
1933 Cal. 777=60 0. 840. 

Sec. 10 (1): “Carried on” — ^Meaning of. 
— The assessee was a partner in a firm cany- 
ing on a money-ltnding business, which was 
disso''ved on 11 — 1 — 1939, and the assets of 
the business were realised between that date 
and 26 — 3 — 1939. No business was transact- 
ed after 11 — ^1 — ^1939, beyond that involved 
in the realisation of the assets. In the as- 
sessment of the year of account ending 
13 — 4 — 1939, 'the assessee claimed that an 
aggregate sum of £ 1,38 348 should be treated 
as trading loss and deducted in assessing his 
income as a partner. This amount was arriv- 
ed at by deducting the sums realised in the 
course of the winding up from the values of 
the assets as shown in the books of account. 
Held, that the business was not “carried on” 
aftei 11 — — ^1939, within the meaning of 
sec. 10 (1), that the loss incurred was not 
incurred either in or for the carrying on of 
the business of the partnership, and there- 
fore the loss suffered in realisation was not 
deductible under sec. 10 of the Act. 1943 I. 
T.E. 540=A.I.E. 1944 Mad. 58= (1943) 2 

L.d. 446=1 L.E. (1944) Mad. 328. 

Sec. 10 (2). — ^Unless an expenditure can be 
brought under ithe clauses of sub-see. (2) of 
sec. 10 of the Act, it cannot be allowed as a 
deduction. 40 C.W.N. 833. There is no pre- 
sumption that a property standing in the 
name of a married Hindu lady does in fact 
belong to her husband. The ordinary pre- 
sumption of law is that the apparent state of 
affairs is real unless the contrary is proved. 
Where the payment of royalty to the asses- 
see’s wife is proved, the assessee is entitled 
to a deduction of the amount in the absence 
of evidence that the lady was a benamidar 
of her husband. The absence of evidence 
one way or the other does not under the law 
justify the inference that the lady was a be- 
namidar. 160 I.O. 611=1936 P. 267. A pay- 
ment by the assessee out of profi?ts and con- 
ditional on profits being earned cannot be 
treated as rent. Nor can such payment be 
described as a payment made to earn profits. 
Moneys so paid by the assessee cannot, there- 
fore, be deducted either under cl. (t'' or under 
cl. (ix) of sub-sec. (2) of sec. 10 of the Act. 
I.L.E. (1938) Lah. 426=40 P.L.E. 228=1935 
Lah. 580. 

Eight to deductions-— Bukden op proof. 
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{in) in respect of capital borrowed for the purposes of the ^[business, pro- 
fession or vocation, 5] ^ ^ the amount of the interest paid : 

^[Provided that no allowance shall be made under this clause in any case 
for any interest chargeable under this Act which is payable without Birtish India, 
not being interest on a loan issued for public subscription before the ist day of 
April, 1938, except interest on which tax has been paid or from which tax has 
been deducted under section 18 or in respect of which there is an agent in British 
India who may be assessed under section 43, or in the case of a firm for any interest 
paid to a partner of the firm] ; 


LEG. EEF. 

4 Proviso added by Act ‘VII of 1939. 

—It is a well-settled principle that if any 
deduction is clainaed, it is for the assesses to 
prove that that deduction is legally aUowabla 
to him. If he fails to do so, the amount so 
claimed is liable to be assessed. I.LR. (193‘4; 
Lah. 426=40 P.L.It. 228=1938 Lah. 530 
Sec. 10 (2) (^w). — ^A finance comptny, 
yrhich as part of its business, invested money 
in various parts of the world, borrowed in 
India a sum of thirty-two lacs of Tepees, and 
invested it in foreign secuiities. The com- 
pany claimed to deduct from their 'eaxabie 
profits in British India the interest on the 
borrowed amount notwithstanding the facts 
that the borrowed money was employed out- 
side British India and that the profits deriv- 
ed therefrom were not brought within Britisii 
India and therefore did not attract income- 
tax in India. JSeldj that an allowance can- 
not be made under sec. 10 (2) (Ui) in res- 
pect of interest on capital borrowed for the 
purpose of the business — ^that business should 
be one that earns or is capable of earning 
taxable profits, or at least one which is so 
carried on ‘that taxable profits may be earned 
whether in fact profits are earned or not. 56 
B, 92=33 Bom.L.E. 1587=1932 B. 94. See 
also 1936 Lah, 1001. Sale of its shares and 
invostmcncs bv a bank in order to meet with- 
drawals by depositors is a normal S'tep in 
carrying on the banking business, lb is an 
act done in “what is truly the carrying on” 
of the banking business and conseqnently 
profits arising frem such sales a-e assessable 
to income-tax as profits of the banking busi- 
ness. In such a case in order to prove that 
profits made on sales of investments by the 
bank are taxable it is not necessary to prove 
that the bank carries pn a separate or severa- 
ble business of buying and selling invest- 
ments. 67 LA 464=52 L.W. 926=1940 L 
TJB. 635= (1941) 1 MX.J. 130=1940 P.C. 
230 (P.C. A debtoT who ffives his creditor a 
promissory note for the sum he owes can in 
^ sense be said to pay h^s creditor; he mere- 
ly gives him a docnmtnt or voucher. The 
assessee does not receive payment of any tax- 
able income from his debtor or indeed any 
parent at alj. 60 lA. 146=12 P. 318=64 
MXX 612 (P.C.). There is nothing in sub- 
suggest that interest paid 
on the ^%al capital invested in a firm can- 
^ be the suhiect-matter of an allowance. 
Where therefore a capitalist partner advances 
money to the firm on condition that interei 
would be paid to him, whether the 


of the firm results in profit or not and is in 
no way made dependent on the profit, if any, 
earned^ the firm is entitled to claim an allow- 
ance for the interest paid on such capital. It 
is immaterial whether such capital was id- 
vaneed as initial capital or subsequently. 
There is no distinction between capital bor- 
rowed and capital contributed. Capital con- 
tributed by a capitalist partner is capital 
borrowed from him by the firm. 1933 S. 
192. See also 1939 I.T.R. 662; 46 All. 1 = 
21 A.L.X 703. Railway company — Guaran- 
teed interest or dividend on shares out oi 
profits— If deductible. See (1943) I.T.R. 
578. The Madura Hindu Permanent Pund 
was incorporated as a limited company under 
tht Companies Act, 1882. Its objects weie 
stated to be (a) to enable persons to save 
money; (b) to invest their savings in landed 
property and Government Promissory Notes; 
( 0 ) to secure loans at favourable rates of in- 
terest and to grant loans on sound securities. 
The capital of the Fund was contributed by 
two classes of subscribers at the rate of 
Re. 1 per mensem per share, the A oiass sub- 
scriber for 45 months, the B class subscriber 
for 84 months. At the end of the periol, 
the former was paid off Rs. 50, the latter Rs. 
102-8-0 and the account was closed. The 
amount so paid to the subscribers in excess 
of their subscription was called “guaranteed 
interest” which 'the Fund claimed to be en- 
titled to deduct from its income in computing 
its taxable profits. It was assumed for the 
purpose of the reference that the transac- 
tions of the fund were confined to its mem- 
bers though t^'e rules provided for loms also 
to non-subscribers and to registered Co- 
operative Societies. Held, (^ tha;!: the rul- 
ii^ in Styles’ case had no application to the 
case and the guaranteed interest was part of 
the profits; but (ii) that in view of th-^ expli- 
nation to sec. 10 (2) (iu) the recurring sab 
scriptions should be deemed borrowing of 
capital, the interest whereon, not being in 
any way dependent on the earning of profits, 
could be deducted under sec. 10 (m), (47 M. 
1 and 3 I.TC. 385, Disc.') 56 M. 415=1933 
M. 347=61 M.L.J. 260 (F.B.). When money 
is borrowed, which would probably not uave 
been borrowed had not the assessee’s own 
capital been invested in an income produc- 
ing business, the interest paid on such bor- 
rowing is not deductible under sec. 10 (2) 

from the income of that business. 161 
LC. 681=38 P.L.R. 402=1936 L. 595. See 
afco 1941 LT.E. 358. Sec. 10 (2) (iU) makes 
a distinct departure from English law which 
provides that interest on capital employed in 
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Explanation , — Recurring subscriptions paid periodically by shareholders or 
subscribers in such Mutual Benefit Societies as may be prescribed, shall be deemed 
to be capital borrowed within the meaning of this clause : 


business is not an allowable deduction. Inter- 
est paid to a partner on capital borrowed 
from him is an allowable deduction from 
tbe profits enrned under sec. 10 (2) (w). 

163 I.C. 275=1936 S. 68. Agricultural, in- 
come is totally excluded from the operation 
of the Income-tax Act and the sources of 
income enumerated in sec. 6 cannot include 
agricultural income. Sec. 10, therefore, ap- 
plies to ^^usiness” assessable under the Act 
and the ''allowance^' referred to in sub-see. 
(2) of see. 10 cannot apply to agricultural 
income but only to interest paid in respect 
of c^p tal borrowed for the purposes of the 
%usiness^^ assessable under see. 6 of the Act. 
Therefore, the money borrowed by the asses- 
sees for the, purpose of paymg land revenue 
cannot be exempted from income-tax under 
the provisions of sec. 10 (2) (^i). 161 I.C. 

681=38 P.L.E. 402=1936 L. 595. In the 
absence of any express provision in the Act, 
an assessee is not to be deprived of the ad- 
vantages conferred by exemptions such as 
see. 10 (2') {m) of the Act because the capi- 
tal benefiting t^ erefrom by means of per- 
missible deductions happens to produce a 
non-taxable income. Where a person eairy- 
ing business as a money-lender borrows 
money for his money-lending business, lends 
it ox&t to constituents, and is obliged in the 
con‘”se of business to receive agticultural 
lands in repayment of his debts from such 
constituents, he is entitled to a deduction of 
the interest paid by him on so much of the 
capital borrowed by him for business pur- 
poses as is represented by the agricultural 
lands got in under sec. 10 (2) (m) of the 
Act, in computing the profits and gains of 
the banking business for the year of ac- 
count. The assessee is also entitled to a de- 
duction in respect of the establishment and 
other charges, such as for managing and cul- 
tiva ing t^e lands got and the amount spent 
for obtaining conveyances. I.L.B. 1937 
Mad. 734=1937 M. 393=ri937) 1 M L. J. 
351 CP.B.). See also 69 M.L.J. 474 (P.O.). 

Sec. 10 (2) Expl. AppLioAiiiiTT— C ondi- 
tions — ^^BBCDRRING’^ — ^Tn order to satisfy 
the requirements of the explanation to sec. 
10 (2) (n't) there must be recurring subscrip- 
tion paid periodically and the assessee must 
be a mutual benefit society. 'Recurring’' 
means a happening again and again — not that 
which occurs only once. Where the shares 
are paid in one lump sum, and the assessee 
is an ordinary banking concern whose trans- 
actions are not confined to their members 
only, the allowance under sec. 10 (2) (^^^') can- 
not be permissible. 58 M. 8=1934 M. 653 
(2) =67 M.L.J. 532 (P.B.), B 31 of the 
Income-tax B^^les clearly applies to the busi- 
ness of a dividing rinsurance) society; when 
the Memorandum of Association and ^ the 
Buies of the company show it to be a divid- 
ing society, the fact that part of the policy 
monies are divided among the subscribers 
cannot make it a mutual benefit society, es- 
C. C. M. — 364 


pecially when there is no mutuality between 
the shareholders of the company, the asses- 
see and the policy holders, the shareholders 
and policy holders being two separate entities. 
(1939) 1 I.T.B. 341=1939 Sind 301. See 
also 1939 I.T.B. 575=1939 Sind 308. Be- 
foie there can be mutuality between an Asso- 
ciation and its members, the sei vices must 
be supplied by the Association to its mem- 
bers as such services for which the members 
themselves pay from which payments any 
surplus IS savmg and no! profits or gains. 
The nature of the services or the puipose of 
the Association is not the test. The nature 
of the Association is 'Lhe test. 1939 I.T.Ii. 
575=1939 Sind 308. A company was floated 
with members subscribing its capital by way 
of share. The main source of income was 
the interest on the loans advanced to the 
shareholder members. It also derived inter- 
est on its securities, etc. In giving the re- 
turn, the fund did not show the interest de- 
rived from the loans to the shareholders as 
its income. Question was if that income 
was assessable. Held, the fund though a 
registered company was in fact a Mutual 
Benefit Fund Society and that the income was 
not assessable,* in enacting the Explanation 
to sec. 10 (2) and (3) of the Income-tax Act, 
the Legislature muab have intended to recog- 
nise the existence of such a Mutual Benefit 
Society like one in question. 176 I,C. 374= 
47 L.W. 28=1938 Mad. 57 (F.B.). See also 
I.L.B. (1939) Kar. 779=1939 Sind 293 
(Dividing Insurance Co.). A fund which was 
a company registered under the Indian Com- 
panies Act, made considerable profits _ou;l: of 
lending money to non-members, and was, on 
that ground, held to be a banking concern 
and not a Mutual Benefit Society as it claim- 
ed to be. Subsequently it altered its memo- 
randum and articles of association. Under 
the altered articles, a person who wanted a 
loan had to become a member, but he could 
become a member by paying a sum of one 
rupee for a share which he could withdraw 
at the end of two years. The membership in 
manv oases was merly nominal; the large 
profits which the company (fund) made by 
wav of interest- on loans granted to those 
taking one rupee shares were distributed to 
its real shareholders and the nominal mem- 
bers who had taken one rupee shares invested 
practically nothing and consequently no hing 
was paid to them out of the profits either by 
way of dividend or in reduction of interest* 
These members by borrowing from "-he com- 
pany made for it large profits in which they 
were not allowed to share. Held, (1) that 
the company was not a Mutual Benefit So- 
ciety in spi e of the altered memorandum and 
articles of a«sociation but was a banking con- 
cern, and its income was therefore taxable; 
(2) that as there was no payment of m<-ei;est 
to shareholders or subcribers on the capital 
subscribed by them, and as the company only 
paid dividends to its members, which were* 
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{iv) in respect of insurance against risk of damage or destruction of buildings 
machinery, plant, furniture, stocks, or stores, used for the purposes of the ^[business^ 
profession or vocation], the amount of any premium paid ; 

{v) in respect of current repairs to such buildings, machinery, plant, or 
furniture, the amount paid on account thereof ; 

(zji) in respect of depreciation of such buildings, machinery, plant, or fur- 
niture being the property of the assessee, a sum equivalent, where the assets 
are ships other than ships ordinarily plying on inland waters[ to such percentage 
on the original cost thereof to the assessee as may in any case or class of cases be 
prescribed ®[and in any other case, to such percentage on the written down value 
thereof as may in any case or class of cases be prescribed] : 

[^"and where the buildings have been newly erected, or the machinery of 
plant being new has been installed, after the 31st day cf March 1945, a further sum 
(waich shall however not be deductible in determining the written down value for 
the purposes of this clause) in respect of the year of erection or installation equi- 
valent, — 

(a) in the case of buildings the erection of which is begun and completed 
between the ist day of April 1946 and the 31st day of March 1948 (both dates 
icclusive) , to fifteen per cent of the cost thereof to the assessee ; 

{b) in the case of other buildings, to ten per cent of the cost thereof to the 
assessee ; 

(c) in the case os machinery or plant, to twenty per cent of the cost thereof 
to the assessee ;] (Inserted by Act XVIII of 1946). 


LEG. EEP. 

1 Substituted lor '^business” by sec, 11 of 
Aci Vn of 1939. 

2 Inserted by sec. 11 of Act VTI of 1939 
«s amended by Act XU of 1940. 

3 Added by Act VII of 1939. 


*dependemu on the earn*ng of profits, the com- 
pany was not entitled to claim a deduction 
in respect of these sums under sec. 10 (2) 
(Ui) of the Act, the sums so paid not being 
in the nature of interest on borrowed capital, 
I.L.E. (1938) Mad. 183=47 L.W, 24=1938 
Mad. 148= (1938) 1 M.L.J. 130 (F.B.), 

Sec. 10 (2) (m ). — ^There is no provision 
in the Income-tax Act which authorises an 
apportionment of depreciations on an asses- 
ses who sells his machinery or plant during 
the accounting period. There is no such pro- 
vision in the Ac'" as would justify the view 
that if the machinery is not used throughout 
the year, then the period for which it has 
worked should be calculated and depreciation 
should be allowed in proportion to such 
period. It cannot be held that if the machi- 
nery is not the property of the assessee 
throughout the year, then he cannot get the 
benefit of the full depreciation allowance. 
The Court cannot invoke an equitable rule 
an the construction of a taxing statute (1946) 
I.T.B. 106=25 Pat. 131=1946 P. 414. The 
words ^‘original cost” refer to the genuine 
original cost to the assessee and not to that 
paid by the predecessor m business of the 
assessee. 13 PatX.T. 618=12 Pat. 12=1933 
P. 28. (56 B. 120, ‘FollX Bee aho 59 Mad. 
175=159 I.O. 545=69 MX.J. 879 (P.O.). 

’Whe original cost of any particular asset 


is entirely a question of fact, and, like any 
other question of fact, depends upon the evi 
dence produced to prove the same. The mere 
production of documentary evidence showing 
that a contract has been made for purchas- 
ing assets at a certain price does not con- 
clusively establish the correctness of a claim 
made by an assessee that for the purpose of 
see. 10 (2) (ui) the original cost is the amount 
shovm in the document. Where the circum- 
stances show tha>t an assessee has arranged 
to put an entirely fictitious price on his assets, 
it is open to the Income-tax Authorities to 
refuse to accept that price and to ascertain 
what the true value is. I.L.B. 1940 Mad. 
985=1940 Mad. 602= (1940) 2 M.L.J. 95 
(E.B.). Where a business which had gone 
into liquidation is taken over by the assessee 
for the purpose of running it, for a certain 
price, and he has to advance various sums of 
money to the liquidators and to invest capi- 
tal, he cannot claim to include the losses in- 
curred in previous years or the interet on 
the sums advanced to the liquidators or the 
interest on the capital invested by him in 
the working of the business in determining 
the "original cost” to the assessee of the 
machinery and buildings, when these items 
do not form part of the consideration for 
the sale in his favour. But sums spent by 
him in makiag additions to buildings and 
machinery must be taken into account in cal- 
culating the depreciation to which he would 
be entitled. (1939) I.T.E. 374. The word 
"assessee” in see. 10 (2) of the Income-ifcax 
Act, in the case of an assessment under sec. 
26 (2), based on the profits of a predecessor, 
must refer to such predecessor. The word 
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The Indian Income-tax Act (XI of 1922), 

Provided that — 

(a) the prescribed particulars have been duly furnished ; 

(^) where full effect cannot be given to any such allowance in any year 
^[not being a year which ended prior to the ist day of April, 1939,] owing to there 
being no profits or gains chargeable for that year, or owing to tne profits or gains 
chargeable being less than the allowance, ®[then subject to the provisions of clause 
(^) of the proviso to sub-section (2) of section 24], the allowance or part of the 
allowance to which effect has not been given, as me case may be, shall be added 
to the amount of the allowance for depreciation for the following year and deemed 
to be part of that allowance, or if there is no such allowance for that year, be deemed 
to be the allowance for that year, and so on for succeeding years ; and 


LEG, EEF. 

1 Inserted by sec. 11 of Acfc VII of 1939. 
1 Inserted by Act XXIII of 1941. 


^^assessee” cannot in such a case be inter- 
preted as meaning the person by whom the 
income-tax assessed is actually payable. The 
successor is for the purposes of assessment 
under see. 26 (2) to be assumed as his pre- 
decessor with respect to the previous year 
and the profiles have to be computed on this 
assumption. For the purposes of notional 
assessment under sec. 20 (2), the assesses 
must be deemed to be his predecessor in the 
business and allowance for depreciation must 
be made on thait basis. 1939 I.T.E. 374. 
S€6 also 40 Som.L.E. 343— I,L.E. (1938) 
Bom. 374=1938 Bom. 241. The word ^^asses- 
see” in sec. 10 (2) (w) must be read with 
the definition in see. 2 (2) in its ordinary 
and natural meaning as meaning the person 
by whom income-tax is payable. Per Rang- 
nekar, J. — ^Where the Court is concerned 
with a hypothetical assessment in the very 
first year of a successor taking over a busi- 
ness from his predecessor, apart from the 
fact that the words “original cost” would be 
inappropriate, it would be difficultb to hold 
that depieciation should be allowed on the 
origmal cost to the successor and not on the 
orisfinal cost ' 0 the predecessor. I.L,B. 
(1938) Bom. 374=40 Bom.L.R, 343=1938 
Bom. 241 (S.B.). See also 45 O.W.3Sr. 681. It 
is not intended by the legilature that no 
allowance should be made for depreciation 
of ^dDuildings, machinery, plant or furniture” 
belonging to the assesses merely because the 
assesses had acquired title to the property 
by bequest and not by purchase. The inten- 
tion of the legislature in using the words 
“the original cost thereof to the assesses”, 
is that the owner to be assessed should not 
receive an allowance for depreciation based 
on a capital value of the property higher 
than or different from the value of the pro- 
perty to the assesses at the time when he ori- 
ginally acquired it. If the assesses purcha- 
sed the property, the best evidence of the 
value of the property to the assesses would 
be the price that he paid for it, but where 
the assesses acquires the property otherwise 
than by purchase (e,g,f by bequest) “the ori- 
ginal cost thereof to the assessee's means, 
and is, the real value of the property at the 
time when the assesses acquired it less the 
expenditure (probate charges actually paid) 
necessary for the purpose of completing the 


title. Semhle: the word ^assesses’ m sec. 10 
(2) (v^) means the assesses as defined in sec. 

2 (2) of the Act. 11 E. 514=1933 B. 348 
(S.B.). See also (1940; 2 M.L.J. 95 (F.B.), 
1939 L.T.B. 160; 45 O.W.N. 681; 1938 Bom. 
241. The letting ol a jute press aL a rent is 
as much a business as the letting of a ship 
to freight or the letting of a motor ear or 
any other kind of machine, or machinery for 
hire. The fact that the lessor originally in- 
tended ho woik the press himself is immate- 
iial. The lessees are liable only for lepairs 
and not for depreciation, and in no ciicum- 
stanees could they claim an allowance for 
depreciation under see. 10 (2) (vi) because 
the buildings, machinery, etc., mentioned in 
That sub-section must be the property of the 
owner assesses and hence the owner assesses 
IS entitled to claim allowance for deprecia- 
tion in respect of buildings, machinery^ etc., 
leased. (1926 M. 1032, Bel. on; l I.T.C. 50 
and 1028 0. 456, Dist.) 1935 0. 344=62 O. 
804=156 I.C. 394. An assesses who succeeds 
to a business in tfche midale of the previous 
year is entitled to have the current deprecia- 
tion allowance permissible under see. 10 (2) 
(v^) of the Income-tax Act computed on the 
original cost of the assets of such business 
to his predecessor only with regard to that 
portion of the previous year prior to the suc- 
cession, and not for the whole of the previ- 
ous year. For the post-succession period, 
current depreciation should be computed on 
the costs of the assets to the assessee, that 
is to say, on the basis of the price paid for 
the assets by him. 1941 I.T.B. 539=45 C.W. 
N. 681; 1941 I.T.B. 568. See also 40 Bom. 
L.B. 343=I.LB. (1938) Bom, 374=1938 B. 
241. To entitle an assessee to claim an aHoW' 
ance under sec. 10 (2) (vi) of the Ihcome-tax 
Act on account of depreciation of buildings, 
machinery, plant, etc., “used for the purpose 
of the business”, it is not necessary that there 
should have been an actual working of the 
machinery in the year of account. The word 
'^used” may be given a wider meaning so as 
to embrace passive as weU as active user. 
When machinery is kept ready for use at any 
moment in a factory under an express con- 
tract from which taxable profits are earns i, 
the machinery can be said to be used for the 
purpose of the business which earns the pro- 
fits, though it is not actually worked* li 
the contribution of the assessee to the busi- 
ness in question is the obligation to keep lis 
machinery ready for actual use at any mo- 
ment, and if the profits of the assessee during 
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{c) the aggregate of all such allowances made under this Act or any Act 
repealed hereby, or under the Indian Income-tax Act, 1886, shall, in no case, exceed 
the original cost to the assessee of the buildingSa machinery, plant, or furniture, as 
the case may be ; 

ir (vii) in respect of any machinery or plant which has been sold or dis- 
carded, the amount by ^A7hich the written down value of the machinery or plant 
exceeds the amount for which the machinery or plant is actually sold or its scrap 
value : 

Provided that such amount is actually written olf in the books of the assessee • 

Provided further that where the amount for which any such machinery or 
plant is sold exceeds the written down value, the excess shall be deemed to be profits 
of the previous year in which the sale took place ;] 

Provided further that where any insurance, salvage or compensation moneys 
are received in respect of any such building, machinery or plant which has been 
discarded or demoliseed or destroyed, and the amount of such moneys does not 
exceed the written down value, the amount allowable under this clause shall be the 
amount, if any, by which the difference between the written down value and the 
scrap value exceeds the amount of such moneys ; 

Provided further that where any insuranee, salvage or compensation moneys 
are received in respect of any sucy bui ding, maceinery or plants as aforesaid, and 
the amount of such moneys exceeds the difference between the written down value 
and the scrap value no amount shall be allowable under this cluase and so much 
of the excess as does not exceed the difference between the original cost and the 
written down value less the scrap value shall be deemed to be profits of the previous 
year in which such moneys were received ; 

Provided further that for the purposes of this clause, the original cost of a 
building, the written down value of which is determined in accordance with the 
first proviso to sub-section (5), shall be deemed to be the written down value so 
datermined as at the date of its being brought into use for the purposes of the 
business, profession or vocation ;] (Substitused by Act VIII of 1946.) 


LEG. REP. 

2 Substituted by sec. 11 of Act VII of 
1939. 

3 This clause was originally iaserted as 
el. (vU) (a) by see. 2 of Act lU of 1928. 


the year of assessment could not haye been 
earned except by his maintaining his factory 
and machinery in good workmg order, tbao 
involves the user of the machinery and the 
factory, entitling the assessee to claim deduc- 
tion under sec. 10 (2) (v%), LL R. (1937) Bom. 
821=39 Bom.L.R. 903=1937 Bom. 493. 
Machinery which is kept idle but not actual- 
ly used, it being kept ready for such use at 
any moment, may well depreciate, particu- 
larly during the monsoon season. The ulti- 
mate test is whether, without the particular 
user of the machinery relied upon, the profits 
sought to be taxed could have been made. 
24 Fai 630=1945 I.T.R. 415=1946 Pat. 39. 

Sbcs. 10 (2) (vi) AND 3. — ^The allowance 
for depreeianion under sec. 10 (2) (m) of i»i 3 
Income-tax Act is not dependent on a time 
factor; nor is the sub-section governed by 
sec* 10 (3) or by sec. 26 (2) of the Act. See. 
10 (3) cannot deprive an assessee of whafe he 


is entitled to under sec. 10 (2) (vi) and sec. 
26 (2) is not concerned with the computa- 
tion of tax, but the person upon whom the 
liability is imposed. Where an assessee, a 
limited company, worked an oil mill in the 
year of account only for a period of two 
months and seven days in all, the assessee, 
on the wording of sec. 10 (2) (vi) would oe 
eiDliUed to a depreciation allowance as if the 
machinery had been worked throughout the 
year. Such an interpretation would notJ 
affect the Income-tax Authorities detriment- 
ally, as the depreciation can only be allowed 
to the extent of the coSo of the machinery, 
and the allowance of the full amount for 
the year of account would mean that the bene- 
fit conferred on the assessee by sec. 10 (2) 
(v%) would be more quickly worked out* 
1946 M«d. 327=1946 I.T.R. 130= (1946) 1 

M.L.X 220. 

Secs. 10 (2) (m) proviso (a). — Claim to 
depreciation — ^Duty to give particulars — 
Effecr*- of failure to give particulars. Where 
an assessee claims an allowance in respect of 
depreciation, he must give the particulars 
required by proviso (o) to sec. 10 (2) (vi) ; it 
he does not do so, the Income-tax Author!- 
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in respect of animals which have been used for the purposes of the 
^[business, profession or vocation] otherwise than as stock in trade and have died 
or become permanently useless for such purposes^ the difference between the original 
cost to the assessee of the animals and the amount, if any, realised in respect of the 
carcasses or animals] ; 


LEG. REE. 

4 Original els. (wa), {miv) and (viiia) y'e- 
numbeiea as {vm) {^hx) and (x) respectively 
by Act VII of 1939. 

s^ubsdtutei for the word ^^business’' oy 
Act Vll of 1939. 


ties would be justified in rejecting the claim 
for allowance. I.L.R. (1939) Mad. 397 -=43 
L.W. 305=1939 Mad. 357 =(1939) 1 M,L.J. 
402. 

Secs. 10 (2) (vi), 14, 19 and 20.— The 
Income-tax Act is concerned with securing 
revenue to Government, and there can be 
nothmg in it which would justify a company 
m retaining for itself income-tax in respect 
of its shares with no obligation to pass the 
amount on to Government. In the ease of 
a company the tax has to be paid by the 
company direct and not on behalf of the 
shaieholders. The provisions of sec. 20 of 
the Act, which aie no doubt mandatory, only 
apply where the company is liable to tax. 
A company is assessed to income-tax on its 
profits and pays the tax diiect. There is no 
express provision in the Act enabling a com- 
pany which has paid tax to deduct from 
dividends the amount of such tax. But smce 
income-tax has to be discharged out of pro- 
fits before any distribution can be made, 
where tax has been paid, the company must 
appoi^tion the burden amongst the difiEerent 
classes of shareholders, according to their 
legal rights; soc. 20 recognises a right in the 
company to deduct tax where tax has been 
or will be paid on the profits distributed. 
But where no income-tax is payable by '^he 
company there is no burden to adjust, and 
the company is not therefore entitled to 
make any deduction in respect of income- 
tax from the dividends paid. I.L.R. (1940) 
Bom. 165=42 Bom.L.R. 57=1940 Bom. 97 

^ SEck 10 (2) (vi), PROVISO (b) Ap 26 (2). 
— ^Accumulated unabsorbed depreciation al- 
lowance of owner of business — ^If available to 
successor. The depreciation allowance to 
which an owner of business is entitled to 
under sec. 10 (2) (vi) being a deduction pei- 
mit^ed to h^m in respect of wear and tear 
of his plant and machinery based on its cost 
to him, against the profits he may make when 
carrying on his business, is a statutory pn- 
vilege personal to him so long as he carries 
on his business. When he ceases to pay 
income-tax on his business profits through 
ceasing to carry on his business, the perims- 
sion to deduct ceases; it is not a right which 
passes to his successor under the Act, nor 
IS it a right which he can transfer by agree- 
ment. Sec. 26 (2) of the Act says nothing 
as to any right of the successor to take ad- 
vantage of the unabsorbed depreciation nis 
predecessor, mighft have been entitled to. Its 


effect is simply to piovide that as regards 
the year of assessment, where a succession 
has occurred in the owneiship of the busi- 
ness in the previous year, the successor is 
made liable to pay income-tax for that year 
on the total profits actually earned by the 
business duiing the pievious year (i.e.) the 
one in which the succession occuiied — ^whe- 
ther earned under 1 he predecessor or the tuc- 
cessor. 1941 I.T.R. 539=45 O.W.N. 681. 
The light to set-off past depreciation under 
sec. 10^ (2) (vi), proviso (b) of the Act, onlv 
exists in the person who continues to derive 
profits in respect of the business coneeined. 
1940 Bom. 169. JPer Kania, J. — The right 
to claim depreciation is not a personal right 
of the party who has parted with the owner- 
ship of the property in respect of which de- 
preciation is to be assumed. I.L.R. (1940) 
Bom. 287=42 Bom.L.B. 120=1940 Bom. 
169. The allowance under sec. 10 (2) (vi^, 
in addition to being given in respect of ^ho 
depreciation of buildings, etc., being the 

property of the assessee, is to be calculated 
on the original cost of the assessee. But 

once the property has passed to the suc- 
cessor, he is the assessee. The depreciation 
is, in the words of the Act, to be calculated 
on the cost to him, and the cost to the pre- 
decessor is not the-^eafter to be adopted as 
the basis of depreciation. 48 C.W.N. 52 = 
56 L.W. 772=1943 A.L.J, 300=1943 I.T.R. 
328=1943 P.C. 124= (1943) 2 M.L.J. 325 
(P.C.). No doubt the word “assessee” in 
sec. 10 (2) must, when there is a successor 
to the business charged to tax, be read in 
certain of the paragraphs as including botn 
predecessor and successor, but it does not 
follow as a consequence that the unabsorbed 
depreciation allowance of the predecessor 
must be added to that of the successor or 
when the only business concerned is that 
which is transferred, the bus’ness when trans- 
ferred carries to the purchaser its unabsorb- 
ed allowance. The right to the unabsorbed 
allowance is not transferable by agreement 
nor does it pass to the successor un^er the 
Income-t'ax Act. 48 CW.N. 52=1943 P.C. 
124= (1943) 2 M.L.J. 325 (P.C.). 

Sec. 10 (2) (vn ). — The ques^'-ioii whether 
a particular machinery has beco-mp obsolete 
is one of fact. 58 C. 985=35 C.W.K. 314= 
1931 C. 599. Wl-'ere the business of an oil 
mill was closed down for the rea«son that 
the machinery being ole and wom out, could 
not be wo'^ked at a profit in the face of com- 
petition: held, that the assessee could not 
claim obsolescence allowance as provided for 
in sec. 10 (2> (vnx. 58 C. 985=1931 C. 599 
(50 M.L.J. 157, Ref. to). 

Sec. 10 (2) (vm-a\ — See 1937 M. 300= 
(1937) 1 M:.L..T. 182 I.L.R. (1937) Mad. 792, 
(P.B.); 41 C.W.N. 46. Sec. 10 (2) (wl-a) 
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(ix) any sums paid on account of land-revenue, local rates or municipal 
taxes in respect of such part of the premises as is used for the purposes of the ^[busi- 
ness, profiession or vocation] ; 


LEG*. REF. 

^ See foot note 4, p. 2942. 

2 Substituted for “business” by Act 7 of 
1989. 


of the Income-tax Act does not deal with 
employees of any p rticular class noi con- 
templates the exclusion of any class; the 
business of a company or a corporation does 
not become an agreement to share profits un- 
less the expenditure incurred in remuneiat- 
iag them falls outside the scope of Cl. (ix) of 
sec. 10 (2), as being either capital expendi- 
ture or not incurred for t'^e purpose of earn- 
ing profits or ga ns. The taxable profits or 
really net profits can only be discovered 
when every outlay has been provided for in- 
cluding expenditure out of income which has 
been incur ed solely for the purpose of earn- 
ing the profits or gains. Where an outlay 
incurred in earning the profits of an assessee 
company is the remuneration payable to the 
secretaries, treasurers and managers of that 
company, and it is not disputed that the 
assesses could not earn profits or gains with- 
out secretaries, treaurers or managers, such 
expenditure has to be deducted from the pro- 
fits and gains. It is necessary to scrutinize 
with care the sense in which the word “pro- 
fits” or even the phrase “net profits” is 
employed. A sum which is to be regarded 
as “net profits” for '.he purpose of ascertain- 
ing the remuneration of the agents of a firm 
or the secretaries, treasurers and managers 
of a company, is only “net profits” in the 
different sense of being taxable, when such re 
muneration can be classed as outside the 
scope of expenditure, from income which is in- 
curred solely for the purpose of earning pro- 
fits. 1941 Eang.L.R. 181=1941 Rang. 145= 
1941 I.T.R. 155. DunMey, J. — When there 
is an agreement between the assessee cor- 
poration and the secretaries, treasurers and 
man'»gers under which, before ascertaining 
the divisible profits of the assess'^e at aU, the 
ecretaries, treasurers and managers are to re- 
ceive upon a particular conventional basis a 
commission as remuneration for their ser- 
vices, there is no agreement for division of 
profits, because in order that it can be held 
to be an agreement for division of profi s, 
there must be a sort of joint venture and 
there must be one single profit fund for aU 
purpos''s, not two profit funds to be ascer- 
tained fnr different pu^oses. Where there 
is one profit fund which has to be ascertain- 
ed for the purpose of calculating the remu- 
neration of the secretaries, treasu^'ers and 
managers, and anot^-er and qu^te distinct pro- 
fit fund to be ascertained (after the remunera- 
tion of the said employees has been fixed) 
the purpose of calculating the profits 
divisible amo'^g the shareholders, there is no 
ease for divis'on of profits. In the second 
the sum payable as such remuneration must 
of necessity appear as an expenditure or a 


“revenue charge”. Such remuneration is 
clearly an expenditure incurred by the asses- 
see solely for the purpose of earning such 
profits or gains, witi in Cl. (x) of sec. 10 (2) 
of the Income-tax Act. (Ihid), 

Sec. 10 (2) (ix).--See 167 I.C. 864=45 L. 
W. 184=1937 M. 300= (1937) 1 M.L.J. 182 
=I,L.R. (1937) Mad. 792 (F.B.); 1937 R. 257 
(S.B.). The expression “such profits or 
gains” in Cl. (ix) of see. 10 (2) does not in- 
clude “agiicultuial income” and when the 
business of an assessee comprises both agri- 
cultuial income, as defined in the Act, and 
o.her (taxable) income, the assessee is not 
entitled, under see. 10 (2) (ix), to deduct 
from such other income the exptnditnre in- 
curred for the special purpose of earning the 
agricultuial income. 1938 Rang.L.R. 346 = 
175 I.C. 287=1938 Rang.L.R. 346=175 I.C. 
287=1938 Rang. 151 (S.B.). 

Sec. 10 (2) (ix) (before amendment op 
1939). — ^Applicability — Gift to insurance com- 
pany by promoter and managiug director — 
Deduction from assessable income — Right to 
— Secs. 7 and 12 — ^Application of. (1943) L 
T.R. 142. 

Sec. 10 (2) (ix) (as amended in 1939 — 
Applicabity. — The assessee, a Hindu father^ 
ana sons forming a Hindu joint family, and 
owning an ancestral firm of printe s anj pub- 
lishers, in order to secure full-time work for 
the press and in the interests of the business, 
entered into an arrangement with two com- 
peting and rival firms and persuaded them 
to quote uniform rates with the assessee in 
the various tenders given to obtain Govern- 
ment orders for printing and publishing worka* 
Under this arrangement not to underbid each 
other, the assessee agreed to pay to his rivals 
certain sums of money, which were in the 
shape of a share in the estimated profits of 
the assessee in working the orders secured 
from Government, such estimate of pro- 
fits being arrived at by deducting certain 
agreed cost contemplated to be incurred in 
the execution of the job from the amount 
of the tendered price. The actual profits or 
loss that m'iy accrue we^e not taken into con- 
sideration in the estimate, and the payments 
were to be made when Government paid the 
bills. The assessee further paid certain 
amounts by way of subscription to various 
schools which agreed to presciibe for their 
classes school books publishe 1 by the assessee. 
The amount of subscription to each school 
was calculated af* er taking into account the 
number of boys in each class for which the 
assessee^s b'^oks would be prescribed. The 
assesjses sought to deduct the amounts paid 
to his rival firms and the subscriptions paid 
to the schools from his taxable income under 
see. 10 (2) (ix) of the Income-tax Act. Eeli, 
(1) that the payments made to the assessee’s 
competing firms and the subscriptions paid 
to the schools were expeu'^iture (not being 
in the nature of capital expenditure) incur- 
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red solely for the purpose of earning profits 
and gains of the business, and as such, al 
lowable unoer sec. 10 (2; (ix), both befoie 
and aftei the amendment of 1939. 1946 I. 

T.R. 66. 

Principle op sub-section. — ^It is not pos- 
sible to lay down any hard and fast rule 
for determining whet er a particular expen- 
dituie is Capital expenditure or not. The 
question is one of fdCt. But the question 
w. ether a particular sum is or is not a per- 
missible i'em of deduction is one of law or 
at any rate one of mixed law and fact. If 
it is found that the expenditure in question 
is or is next made, with a view to bringing 
into existence some asset or advantage for 
the enduring benefit of the trade the finding 
will be one of fact. 62 C. 87=39 O.W.N. 
70. Expenses incurred in defending suit, 
if deductible. 1942 I.T.K. 95; 16 L. 479 = 

37 P.L.R. 749=1936 Lah. 350. See also I. 
L.R. (1941) Cal. 572=46 C.W.N. 6. When 
a limited company carrying on the business 
of editing and publishing a newspaper 
spends money to defend its editor and prin- 
ter on a charge of contempt of 0 urt brought 
against them for publishing an article in its 
paper: Held, such expenditure could not be 
called as one incurred solely for purpose of 
earning such profits or gains and cannot be 
exempted. 174 I.C. 817=1938 Cal. 241 (S. 
B.). See also 1940 I.T.E. 52.^ Managing 
agent of comppany arranging with stranger 
for loan to finance company-— Agreement as- 
signing poi<tion of commission to lender in 
cons' deration of lender financing company-y 
Portion of commission assigned is deducti- 
ble. 183 I.C. 780=41 Bom.L.E. 362=1939 
Bom. 283. Construction — ^Money-lending 
business — Suit against money-lender for 
damages for breach of agreement to take 
over management of company and finance — 
Dismissal of suit— Cos's incurred by asses- 
see in defending sui» — Claim to deduction 
of proper. 1940 I.T.E, 52, 

Legal expenses. — ^In computing the pro- 
fits and gains of the business of an assesses 
as a money-lender, the assesses is entitled to 
the deduction of money emended by him in 
defending a suit fiGled against him for dama- 
ges for breach of contract in respect of a 
transaction which is not foreign to his 
money-lending business. 69 I. A. 15=46 C. 
W.N. 750=44 B-'m.L.B. 778=1942 P.C. 11 
= (1942) 2 M.L.J. 261 (P.C.). See also 
19 i2 Cal. 297. See also 48 Bom.L.B. 141 
(Bxpepses of electi^'n proceedings and suit 
thereon^ The legal expenses incurred^ by 
the assesses company in connection wdth a 
suit brougt by them against a rival company 
to restrain them from using a trade mark, 
to which the assesses had acquired exclu- 
sive right by long user, amount to a revenue 
expenditure and could properly be deducted 
under sec. 10 (2) (ix) in compu’-ing the tax- 
able income of the assesses company from 
the business. It is irdeed difidcult to draw 
a line of demarcation between what is capi- 
tal expenditure and revenue expenditure. 
The real test is not whether the money spent 


once and for all is foi the enduiing "benefit 
of a tiade but whether the money so spent 
makes an adoidon to the asset 01 brings an 
advantage for ithe enduiing benefit ot a 
trade or it served to remove a particulai 
difficulty and to enable the assessee to con- 
tmue^ to carry on the same type and high 
qudbty of business 01 to reserve the status 
and dividend-earnmg power of the company. 
The^ object of launcning legal proceeuings 
against the competitor was to displace a 
counterfeit trade mark which pre;)udicially 
afiected the sale of the gooaS of the assessee 
company. The threat was not directed 
agamst the capital of the company but 
against luS trade. The assessee was hit not 
as an industridlist but as a trader, and the 
expulsion of the counterfeit trade mark 
from the market by means of litiga’don in 
Comt did not make any addition to the capi- 
tal of the company or bring any additional 
advantage but only removed an impediment 
in the way of earning legitimate profits by 
sale of the goods produced by the assessee. 
I.L.E. (1942) Nag. 307=1943 N.L.J. 261= 
1942 Nag. 219. See also 1942 Cal. 297= 
1942 I.T.E.^ 95. The word “solely in see. 
10 (2) (ix) is related to the object of expen- 
diture, the earning of profits and gains, and 
not to the profits and gains of the particular 
year in which the expenditure is made and 
deducted. While a trademark is a capital 
asset, an attack on a trade mark made by 
infringement is to be regarded not as an 
attack on a capital asset but rather on exist- 
ing and future trade and on the value of 
stock-in-trade, existing and in course of 
manufacture and to be manufactured in 
future. 1943 I.T.E. 266. The costs incur- 
red by an assessee in successfully defending 
a suit filed by the Government of the Fede- 
rated Malaya States to recover from the as- 
sessee death duty on his father’s estate is 
jlOj an expenditure allowable in computing 
the foreign business income of the assessee 
where he was not sued as owner of the busi- 
ness and the amoimt was not expended 
whoUy or exclusively for the purpose of his 
business. 1945 I.T.E. 183=1945 Mad. 186 
= (1945) 1 M.L.J. 258. It is as necessary 
for a businessman to protect his business 
premises as his stock-in-trade. There is no 
distinction in principle between litigation 
expenses incurred to defend the business 
premises and those incurred to defend the 
stock in-trade. Bo<h are incurred wholly 
and exclusively for the purposes of the busi- 
ness and do not result in the acquisition, 
improvement or alteration of a capital asset. 
Hence, legal expenses incurred in defending 
a pre-emption or ot’-er suit relatin<? to im- 
movable property acquired as a capital asset 
for business purposes, is expenditure not in 
the nature of capital expenditure, but a reve- 
nue expenditure wi’^hin the meaning of sec. 
10 (2) (xii), 1945 I.T.E. 340=1945 Lah. 
217 (P.B.). Litigation expenses — ^Partner- 
gl^ip — ^Disso'’ution — ^Financing partner be- 
coming entitled to receive amounts from 
other partner— Amount spent in litigation 
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for recovery of amounts is an allowable de- 
duction ia coomputing taxable income. 23 
Pat. 398=194:4: I.T.R. 344=1944 Pat. 291. 
'The legal expenditure incurred by an asses- 
see in defending a suit against him for 
damages for infringement of a trade mark, 
including the costs of the plaintiff paid by 
him to compromise the suit, is not in the 
nature of capital expenditure but is a reve- 
nue expenditure and as such is an admissi- 
ble deduction in computing his taxable in- 
come under sec. 10 (2) {xii). I.L.B. (1945) 
Nag. 959. Expenditure incurred for pay- 
ment of death duties and for obtaining pro- 
bate and letters of administration is non- 
deductible. ILR. (1944) Mad. 635=1943 
I.T.B. 597=1944 154= (1943) 2 M.L.J. 563. 

Illustrative Gases. — The share of pro- 
fits allowed to partieipat ing policy holders 
is conditional on profits being earned and 
cannot accurately be described as a payment 
made to earn profits. It assumes that pro- 
fits have first come into existence. But pro- 
fits on their coming into existence attract 
income-tax at that point, and '.he revenue is 
not concerned with the subsequent applica- 
tion of the profits. Jhe share of profits so 
allotted to participating policy holders is 
not, therefore, a permissible deduction. 
[(1886) 10 A.O. 438 and 54 M. 691 (P.C.), 
Bel. on.] 61 I.A. 41=15 L. 224=1934 P.C. 
45=66 M.L.J. 391 (P.O.). See also 1936 L. 
872. An assesses carried on two businesses 
one of selling goods in his own shop and the 
other of seUThg goods on commission. In an 
accounting year, while submitting a^ return, 
through mistake, he entered some items in 
his shop business which in fact fell under 
his commission business, where ^ he would 
have been exempted from tax in respecit of 
those items. In the subsequent year he 
sought to deduct those items from his in- 
come. Seld, tha'. the proper remedy for 
the assesses was to move the income-tax 
authorities and to show to their satisfaction 
the mistake he had made and to claim _ a 
refund for th«t year and not to ask for its 
deduction in the current year. 17 Pat. 102 
=174 I.C. 580=19 Pat.L.T. 176=1938 Pat. 
159. A suit for arrears of ren^ and royalty 
was brought by the sunerior landlord, and 
the assessees were joined as defend- 
ants in the suit as assignees of the ori- 
ginal gT'* ntees of the mining leases. They 
successfully defended the suit and incurred 
a considerable sum as costs which they con- 
tended was deductible from the income, pro- 
fits and gains under sec. 10 (2) (ix). Held, 
that the costs incurred were not an expendi- 
ture allowable against profits under sec. 10 
(2) (ix) in<>smuch as the asses^ee’s defence 
in the suit had nothing to do with the earn- 
ing of any profits or gains in the year pre- 
vious to assessment or in any year at all 
prior to the year of assessment, and the 
suit was fought and the expenditure in- 
cuxxed to preveut a Hability for reut and 
Toyalty e/nsing in t^e future. I.LB. (1941) 
1 OajL 572=1941 I.T-B. 573=46 C.W.N. 6. 
‘Where a lessee en'^ered into an agree- 
ment with the Government for the excava- 


tion of lime shells in certain Government 
lands, and for tne exclusive privilege of ex- 
cavating chunam shells, and agieed to pay a 
sum of money in «lweive equal quarterly in- 
stalments payable in advance, the portion 
of such an amount falling within the year 
of account payable by the assessee was not 
dednctible in computing the income derived 
from the excavation and sale of lime, beiug 
a capital expenaiture. The payment was noD 
made in order to carry on an aheady exist- 
ing business and to earn a profits out of it. 
Tiie payment to be made was meiely for the 
purpose of starting that particular venture. 
Any expenditure made thereafter would of 
course be deductible. But this was an ini- 
tial expenditure without which the assessee 
could not even have begun winning shells. 
1934 M. 617 (2)=67 M.L.J. 350=58 Mad. 
1 (P.B.). See also 1939 I.T.B. 652. Per 
Aston, A.E.C. — ^No doubt expenditure in 
the nature of charity or presents can never 
be deducted in the case of a business, if the 
gifts are of a voluntary nature; but gifts 
given to employees may be deducted when 
they are given as prerequisites in return for 
serViCes which they have rendered, even though 
such gifts may not he legally claimable by 
employee. 145 I.C. 202=1933 S. 145. See 
also 211 LO. 437=1944 I.T.B. 21. Per Bup- 
chand, A. P. 0. — ^In order to bring Ch istmas 
presents within the purview of cl. (9), see. 
10, there must be sufSLcient material before 
the Income-tax Authorities to enable »hem to 
hold that the expenditure had been incurred 
solely for the purpose of earning piofits. 
Such presents are, in certain kinds of business, 
specially when made by non-Christians, neces- 
sary for the purpose of securing business 
and therefore a legitimate item to be consi- 
dered. 145 1.0. 202=1933 S. 145. Where a 
company has bought out its agents, with a 
view to running tr.eir own business by their 
own staff, by mean of a payment, the pay- 
ment made out of circulating capital is a 
revenue payment and not a capital expend! 
ture, and is properly deductible by the asses- 
sees when arriving at their profits for the 
purpose of income-tax, as a payment made 
out of circulating or floating capital, and 
not resulting in the acquisition of anything 
by way of a new asset or addition to the 
flxed capital and not capital expenditure. 62 
O. 87=39 C.W.N. 70. A company carrying 
on a hotel business in Madras and Otaca- 
mund and empowered under its Articles of 
Association to lease its buildings, leased its 
premises in Ootacamund along with the furni- 
ture and fittings to a firm for the purpose 
of run n ing a hotel, and claimed depreciation 
on the buildings and furniture leased to the 
firm. HeZd, that the letting of the premises 
was part of the business of the company and 
it was therefore entitled to an allowance for 
depreciation in respect of the buildings and 
furniture under sec, 10 (2) ( uQ of Tncome- 
tax Act. I.L.B. (1940) Mad. 178=51 L.W. 
222=1940 Mad. 366= (1940) 1 M.L.J. 319 
(P.B.). A claim with regard to sums spent 
on fwniture for office cannot be allowed as 
it is in the nature of capital expenditure. 145 
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I.C. 1^02 = 3933 S. l-io. A payment, the mak- 
ing of which is conditional on profits being 
earned cannot properly be desciibed as an 
expendi'».uie incurred for the pmpose of earn- 
ing such profits. A company carrying on 
the business of communication by wireless 
entered into an agreement with the Communi- 
cations Company which was carrying on busi- 
ness of communication by cable. It was 
agreed between them that the Communiea- 
iions Company was to deliver all plant and 
machinery belonging to them to the Wireless 
Company, on the Wireless Company agreeing 
to carry on the business of the Communica- 
nt ions Company in India in conjunction with 
its wireless business. It was also agreed 
that the Wireless Company was to give one- 
half of the nett profits of each year in con- 
sideration of the use of plant and the busi- 
ness given to it. The consideration money 
was not described in the agreement as rent 
for the use of plant. Tht agreement did not 
also contain several of the qlauses which a 
lease of a plant of such character would natu- 
rally contain. The Income-tax Officer asses- 
sed the Wireless Company on the ’total in- 
come derived from the business and securi- 
ties without making any allowance for the 
one-half profits which were paid by the Wire- 
less Company to the Communications Com- 
pany under the agreement. Seld, that it 
was impossible to presume or infer that the 
half share of profits was being paid only as 
rent, or as a similar payment, in considera- 
tion merely of the use of plant. The sum 
was in truth made payable as part of the con- 
sideration in respect of a number of differ- 
ent advantages which the Wireless Company 
derived from the agreement. The agreement 
as a whole was much more liTce one for a 
joint adventure for a term of years between 
the Wireless Company and the Communica 
tions Company than one for a lease for that 
period. The consideration money was not 
therefore allowable to be deducted for the 
purpose of income-tax under sec. 10 (2) (to;), 
as it was not in the nature of expenditure 
solely incurred for the purpose of making or 
earning ^income, profits or gains^ 41 C.W. 
N. 869=I.L.R. (1937) Bom. 591=39 Bom.L. 
E. 1025=1937 P.O. 189 (P.C.). Where a pri 
vate company consisted of only ^wo ^ share- 
holders, who were also the sole directors, 
and where a very large sum was claimed to 
be deducted as fees for the directors: Meld, 
(^) that the mere production of a resolution 
fixing the lemuneration of the directors and 
vouchers for payment did^ not preclude fur- 
ther enquiry by the Commissioner and entitle 
the company to the deduction claimed; {%%) 
that having regard to the complete identity 
of the persons interested as shareholders in 
fixing the fees and of the persons to whom 
the fees were to be paid, and to the refusal 
of the directors to allow themselves to be exa- 
mined as to how the amount was fixed, the 
company had failed to discharge the ^ onus 
cast on them; and ('liQ that the Magistrate 
was justified in holding it not proved^ that 
the amount was exclusively mcurred in ti^ 
"producifion of the assessable income* 139 I. 
G. C. M.— 365 


C. 649 — 63 M.I/.JT, 920 iP.C.), Whether a 
sum IS received on capital or levenue account 
depends or may depend on the character of 
the business of the payer and upon other 
factors related thereto. The case of payer 
and payee must be considered rpon an inde- 
pendent statement of the relevant facts prov- 
ed in his presence, there being no overriding 
principle of law that the Income-tax Autho- 
rities aie entitled to tax once at least on everv 
payment. Where the assessees paid to their 
agents in 1928 a certain amount as eompen 
sation for the loss of their office as agents 
lo the assessees and The payment came to be 
considered by the Income-tax Authorities in 
1929-30 and in that year the assessee put for- 
ward the payment as a permissible deduction 
from their gross profits: Meld, that the 
claim should be allowed. 37 C.W.N. 430=60 
C. 840=1933 C. 777. See also 41 C.W.N. 46: 
1945 I.T.E. 457. In the case of a brick field, 
which was very similar to that of a quarry 
or mine, the proprietor of the land or The 
lessee was not a mere purchaser of raw mate- 
rials — in which case the assessee would be en 
titled to a deduction of the price of such 
materials from the total income realised by 
the sale of the biicks during the year — ^but 
was a person who had acquired certain rights 
in the land, and the amount invested by him 
must therefore be treated as capital expendi- 
ture within the meaning cf see. 10 (2) (ix) 
of. the Income-tax Act, and therefore the as 
sessee was not entitled to deduct the amount 
claimed as expenditure incurred solely for 
the purpose of earning such profits or gains 
under sec. 10 (2) (ix), or otherwise as a depie 
ciation in the Value of the land. I.L.E. 1937 
All. 908=1937 A.L.J. 827=1937 All. 708 
B.). Money paid by firm in respect of shell 
contract for excavation of shells under Gov- 
ernment property for three years — ^Amount 
payable ip three instalments and described 
as '^annual lease amount”— Capital expendi- 
ture or revenue expenditure. 45 L.W. 184= 
I.L.E. (1937) Mad. 792=1937 Mad. 300--= 
(1937) 1 M:L.J. 182 (F.B.). Profits of brick- 
kiln — ABJjonnts paid on account of lease of 
land and ‘'ebmpensition for or price of earth 
cannot bjB deducted under see. 10 (2) (xU ) — 
Bxpendi^ture is of capital nature. 20 Lusk. 
273=1944 LT.E. 504=1945 Oudh 124. The 
payments made by the assessee by way of 
annual instalments to the owners of the 
forests for the exclusive right to collect hara 
nut and lac from the forest trees during the 
contracffc periods, is not a revenue expendi- 
ture but a capital expenditure and as such 
it cannot be allowed as a deduction under 
see. 10 (2) (xii). 1946 Nag. 241=I.L.E. 
(1946) Nag, 252. See also 1939 I.T.E. 92. 
The assessee, carrying on business in ehanke 
and chank beads, acquired from certain 
zamindara the exclusive right to eoileet conch 
shells from certain conch beds belonging to 
those zamindars, for a period of years, the 
consideration fixed for the grant of the right 
being payable in in^alments. The assessee 
claimed that the moneys paid by him in in- 
stalments' were in the nature of expenses 
which he was entitled to deduct under sec. 10 
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(2) (ix) of the Income-^ax Act, for the pur- 
pose of ariiviug at his assessable income. 
Eeld, that the sums paid by the assessee foi 
the right to collect conch shells (the means 
of obtaining 'the material for his business 
and not the material itself), were expenses 
of a capital nature and were not therefore a 
permissible deduction. 1939 I.T.R. 652. See 
also 67 M.L.J. 550. The assessee was a 
manufacturer of saltpetre and common salt 
and the crude saltpetre that he manufac- 
tured at different places was brought to 
his refinery and analysed into potassium 
nitrate and sodium chloride. He acquired 
salt-bearing lands in several places for the 
purpose of manufacturing crude salt-petre on 
short term leases varying from one to two 
years. He employed his own labourers on 
the sites who scraped and collected the salt- 
bearing earth and by an elaborate process 
of evaporation obtained the crude saltpetre 
which was sent to the refinery. The assessee 
claimed to deduct the cost of acquiring the 
sites under sec. 10 (2) (iv) and was allowed 
to do so as a revenue expenditure for some 
years, but in 1936-1937, t^^e Income-tax De- 
partment disallowed the claim on the ground 
that it was a capital expenditure, because 
the sum spent neither represented the price 
of raw material nor rent of land. Eel I, that 
the asset acquired was not even a mine in 
the true sense, and got exhausted in the 
course of a year or so and was acquired with 
several other similar assets for the sole pur- 
pose of providing raw material for a manu- 
factoiy and not for the purpose of produc- 
ing a marketable commodity for sale, aud 
the expenditure incurred was not a capital 
expenditure but a revenue expenditure. 
(1945) I.T.R. 157=1945 Lah. 137 (F.B.), 
The assessee was a manufacturer of salt- 
pe<4re. Crude saltpetre was extracted from 
land, acquired for that specific purpose. The 
earth containing saltpetre was scraped a?id 
brought to the manufactory where it was 
boiled in wafter. The earth was allowed to 
settle down and the water was separated in 
boxes where it crystallized. The 'assesses 
acquired lenses of lands from which crude 
saltpetre was to be extracs»ted and he claimed 
that the rent paid by him in acquiring the 
leases s’^ould be allowed as a business expen- 
diture tinder sec. 10 (2) (xii) of the Income- 
tax Act. The Income-tax Department re- 
jected the cDim holding that tht expendi- 
ture was in the nature of capital expendi- 
ture* 

Eeld, that the leases were really contracts 
for the sale of crude saltpetre deposits that 
€mG“fged on the soil of the grantor and a 
licence to the purchaser to enter on the soil 
to collect those deposits, the }mrchasei ae- 
qurisiug no. rghts in the land itself; .the 
moneys spent by the lessee in acquiring the 
leases of the lands in question ,were there- 
fore an allowable deduction under sec. 10 (2) 
(xii), 1946 XT.E, 277, 

Where a saltpetre manufacturer takes 
leases of land containing deposits of crude 


saltpetre, on the giound that it is cheaper to 
remove the deposits from the lands than to 
pui chase crude saltpetre from the marked 
the amounts speni; by him in acquiring the 
leases of lands must be treated as revenue 
expenditure allowable as a deduction under 
see. 10 (2) (xii). (1946) I.T.R. 181. See 
also (1946) I.T.E. 277. 

The expiession "rents, royalties, premiums 
or any ot? er profits arising from property” 
in sec. 5 (f) of the Income-tax Oidinance of 
Northern Rhodesia, 1926, implies that the 
property from which the rents, royalties, 
premiums oi other profits arise, remains in 
substantially the same condition in the pos- 
session of its owner, and is not consistent 
with the property itself being transferred. 
223 LG. 164=1946 P.O. 25 (P.O.). For the 
purpose of assessment to income-tax, the 
proceeds of sale of an asset are brought into 
account if the sale is in the course of the 
tax-payer’s trade or business. Thus if it is 
his trade or business to make and to sell, 
or to acquire and to sell, shoe-making machi- 
nery then the proceeds of s le of each machi 
nery are brought into account; if it is his 
trade to make and sell shoes and for that 
purpose, he owns and uses shoe-malring 
machinery, then if he sells such machinery, 
the proceeds of such sale are not brought in- 
to account. In the former case, the machi- 
nery is sometimes called "floating” or "cir- 
culating” capital; in the latter "fixed” capi- 
tal. In the former case, the gain or profil 
arising from the sale cannot be ascertained 
until its cost has been ascertained; in the 
latter no question of cost arises; the receipts 
are sometimes referred to as "capital re- 
ceipts” and no tax is payable. Where the 
business of the assessee is to acquire and 
dispose of mining rights, the proceeds of a 
sale or other disposition of such rights are 
not chargeable to tax without any deduction 
for the cost of acquis'tion. Rather it would 
seem that the ordinary rule must apply and 
that no gain or profit can be said to arise 
under see. 5 (a) of the Income-tax Ordinance 
of Northern R’^odesia, 1926, unless and un- 
till a balance has been stiuck between the 
cost of acquisition and the proceeds of sale. 
Nor is it material that in dealing with the 
mineral rights the asse'-see has retained an 
interest either by way of a possible reverter 
of the property or by the shareholding in a 
company to which the assessee made special 
grant. 223 I.C. 161=1946 P.C. 25 (P.O.). 
Contributi<^n to Employees’ provident Fund 
by a bank — Right to ueduction. See 
49 M. 910; I.L.R. (1941) Nag. 240. Provi- 
dent Fund st'^riei by company — ^Part con- 
tributed by d'^duetions of employees’ salary 
— ^Part contributed by company — ^Provideiit 
Fund subsequently transferred to trustees— 
There was no obligation on the company to 
make periodical payments to the trustees — 
Deductions from salaries or contributions bv 
company not actually paid to trustees — 
Trustees having power to call on the com- 
pany to make up shortage of r^s liabilities— 
Gompany held not entitled to deduct f^om 
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®[^[(c)] any sum paid to an employee as bonus 01 commission ibi services 
rendered, where such sum would not have been payable lo him as profits or dividend 
if it had not been paid as bonus or commission : 

Provided that the amount of the bonus or commission is of a reasonable 
amount with reference to — 

{a) the pay of the employee and the conditions of his service ; 

{h) the profits of the ^[business, profession or vocation] for the year in 
question ; and 

[c) the general practice in similar ^[businesses, professions or vocations] ; 


LEG* EEP. 

1 This was originally inserted as cl. (wii) 
(a) by see. 2 of Act XXIII of 1930, 

2 See footnote 4, p. 2942. __ 

3 Substituted for ‘^Dusiness” by Act VH 
of 1939. 

4 Substitu'-ed for “businesses'^ by Act 
VII of 1939. 


their income sums merely canied forward 
as a book liability in favour of employees 
or trustees — 0 sh payments however could 
be deducted — Actual payinent to trustees so 
as to lose proprietary light of control was 
sufdcient. 7 E. 608=1928 E. 193 (S.B.). See 
also 197 I.O. 269. Mutual Insurance Com- 
pany — Contributions entirely by members — 
Provision for division of profits among cer- 
tain members — ^Effect of — Assessabili'''y. See 
56 B. 119=33 Bom.LE. 1581=1932 B. 104; 
55 B. 637=33 Bom.L.E. 807=1931 B. 448. 
Payment of profits to working partners. 1''27 
M. 1053=54 M.LX 219 (E.B.). Where the 
assessee firm entered into a partnership 'with 
ano)»her fiim and in that partnership sus- 
tained loss, the loss must be treated as the 
loss suffered by the assessee firm and must 
be allowed in V-e course^ of assessment. Even 
if the bigger pai*' ners’^ip was illegal, the 
assessee firm is entitled to have the loss sus- 
tained by it in the larger partnership taken 
into account in computing its income for the 
year in question. Legality or illegality of 
transnetion culminating in profit or loss is 
foreign to the scope of an enquiry into the 
income of an inc^mdual or of a firm for the 
purpose of taxing the same. 1939 A.L.J. 413 
=I.L.E. (1939) All. 690=1939 All. 341 {F. 
B.). Loan advanced by partner to partner- 
ship business — ^Interest paid thereon must 
be deducted in computing t^e profits of the 
firm. See 5^ M.L.T. 416 (F.B.\ See rzlso 
46 All. 1; 1939 LT.E. 662. [Case* before 
the Act was amended in 1939. See the 
amendment.] Dissolirlion of partnership— 
Pavmcn*' towards defunct business — Capital 
loss not payment of interest on capital. See 
55 M. 818=1932 M. 375=62 M.L.J. 638 (E. 
B.). Assessee p'^’ying rnoney to go* out com- 
petition in business — Capital ^enditiwe 

Liability to income-tax. 3 I.T.C. 44. Go-m- 
■nQTij — ^Agreement to pay royalty to Govern- 
ment otherwise 'Eh'^n as sharehol'^er — ^Ex- 
penditure incurred for business — Same 'whe- 
ther assessable to income-tax. 26 A.L.*j. 

1329=1929 A. 118. Where an assessee pur- 
chases a p'-operty mortgaged 'to him, he is 
not entitled to deduct from the profits ins- 


ing^ out of the sale, expenses incurred for 
taMng delivery of possession of the proper- 
ty or for gettng mutation effected. 60 I.A. 
133=12 P. 305=64 ML.J. 544=1933 P.C. 
101 (P 0.). The expenses incurred by a 
mortgagee in completing his title and enter- 
ing into possession after the exesution sale 
had become absolute are not deductible by 
the mortg<?gee from his taxable profits in 
respeCu of the mortgage transaction. 1942 1. 
T.E. 186=1942 A.L.W. 205=1942 O.W.N. 
289. The assessee had obtained a mortgagee 
decree. A minor sued the assessee for 
a de'laration that his share, i.e,, 1/8 in the 
mortgaged property, was noifc affected by the 
decree obtained by the assessee. Pending the 
decision in the suit, the moitgagee deposi 
ted a certain amount, i,e., 1/8 of the pur- 
chase-money at which the property was pur- 
chased by him in sale, held in execution of 
his decree. The case was decided only more 
than two years after the pun base. Held, 
tha the assessee was to be assessed on the 
whole of the purchase-money as being the in- 
come in the year of purchase and that it was 
not permissible for him to deduct from such 
amoun!*, the amount deposited in computing 
the assesset^s profits oi gains for the year 
following the year of purchase. 60 LA. 133 
=12 P. 305=1933 P.C. 101=64 M.L.J. 544 
(P.C.). If the purchaser of a business un- 
dertakes to the vendor as one of the terms 
of the purchase that he will pay a sum 
annually to a third party, irrespeci'’ive of 
whether the business yields any profits or 
not, it cannot be said that the annual pay- 
ments are made solely for the purpose of 
earning the profits of the business. It would 
make no difference 'that the annual sum 
should be made payable out of a particulai' 
receipt of the business* irrespective of the 
earning of any profit from the business as 
a whole. Xo deduction therefore can be 
claimed in respect of income-tax for the 
payment of such amount. 640 A. 215=I.L. 
E. 1937 Bom. 388=168 LO. 173=19"." P.C. 
137=ri937) 2 M.L.J. 763 (P.C.). Wheu* 
an assessee, a resident of British India, car- 
ries on a money-lending business out of Bri- 
'tish India rnd receives profits therefrom in 
British India, in computing profits for pur- 
pose of assessment, allowance must be ■made 
for t^e loss incurred on cx'»hange, as such 
loss is not a loss of capital but a loss in 
curred solely for t’ e purpose of earning 
such profits. 1937 Eang,L.E. 185=170 I.C. 
91=1937 Efjng. 257 (S.B.). Assessee firm 
advancing large sums of money to contrac- 
tor — Accounts be>*,ween parties settled and 
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{xi) when the assessee’s accounts in respect of any part of his business, 
profession or vocation are not kept on the cash basis, such sum, in respect of bad 
and doubtful debts, due to the assessee in respect of that part of his business, pro- 
fession or vocation, and in the case of an assessee carrying on a banking or money- 
lending business, such sum in respect of loans made in the ordinary course of such 
business as the Income-tax Officer may estimate to be irrecoverable but not exceeding 
the amount actually written off as irrecoverable in the books of the assessee ; 

Provided that if the amount ultimately recovered on any such debt or loan 
is greater than the difference between the whole debt or loan and the amount so 
allowed, the excess shall be deemed to be a profit of the year in which it is recovered, 
and if less, the deficiency shall be deemed to be a business expense of that year] ; 


LEG. RLx. 

5liiseited by Act VII of 1939. 


•certain amount found to be due — ^Debtor 
agreeing to make payments by cheques le- 
covered from Government — ^Debtor abscond- 
ing* without making full payment — ^Bight xo 
allowance foi loss. 193(3 Lah. 397=165 I.C. 
367. Sale of mills to limited company— 
Price paid to vendors by allOwment of shaies 
in the Company — Contract to under-write 
borrowing from Bank for taking the shaies 
— ^Vendors guaranteeing loan to under- wri- 
ter — ^Vendors doing bus ness as agents of the 
liixiited company as well as other mills — ^Re- 
covery of loan from guarantors — Alleged 
loss therefrom, rf claimable as a business 
expense of the guaraultors — ^If capital ex- 
penditure. 3 I.T.O. 83. 

Cl. (xi) : Bad debt — ^Debt— When be- 
comes BAD— -Question op pact.— It is purely 
a question o? fact as to when a debt be- 
comes bad. The onus of proving that a debt 
has become bad and when it has become bad 
is on the assessee. 194:1 I.T.R. 222. See 
also^ 1940 I.T.R. 69. A bad debt presup- 
poses the existence of a debt, and if there 
was no debt due to the assessee at any time 
there can be no bad debt. A claim to refund 
of customs duty paid under protest in res- 
pect of which a suit is filed cannot be con- 
sidered to be a debt due to the plaintiff; and 
if the suit is ultimately dismissed the unsuc- 
cessful plaintiff cannot claim that the amount 
of the in the suit should be deducted 

as a bad debt which became bad when the 
suit was dismissed. (1945) I.T.R. 336. 
Although the Act nowhere in terms authori- 
ses the deduction of bad debts of a business, 
such a deduction is necessarily allowable. In 
order to permit of deduction the loss must 
be in the’ nature of a commercial or profes- 
sional loss which means a loss which it was 
’either reasonable or necessary to incur m 
•carrying on the particular trade or profes- 
sion concerned. 1941 529=1941 

I.T3. 339=1941 Bang. 185 (S.B.). It is 
not posable to argue that merely because a 
debtor had become insolvent therefore the 
debt was irrecoverable or to what extent it 
was so irrecoverable. This would be a mat- 
ter whi<ih wotild turn on a variety of cir- 
Mhstanees which would include the amount 
of property at the disposal of the insolvent, 
the skin with which the sale was conducted, 
which in the case of official auctions might 


he piehumed, and on circumstances which 
nobody could entiiely foiesee in the future, 
such as the piesenee of bidders and the 
amount of property which could be attach- 
ed and sold in insolvency proceedings which 
again might be a varying factor. The mai- 
ket value of a debt in 1933 could not be 
determined by the amount received as divi- 
dend in 1936. 1941 I.T.B. 202. See also 

67 LA. 71=44 C.W.lSr. 373=I.L.B. (1940) 

Nag. 341=1940 P.O. 33 = (1940) 1 M.L.J. 
180 (P.C.). Bad debts — ^Assessee holding 

two mortgages over same property — ^Amount 
due on 1st moK.gage exceeding value of 
pioperty mortgaged — ^Assessee suing on 1st 
moitgage and claiming only amount of value 
of property and giving up second mortgage 
— Claim to deduct amount of second mort- 
gage as bad debt is sustainable. The sub- 
stance of the matter as distinguished from 
the stiict legal position cannot he regarded 
in re\7enue eases. 53 L.W. 738=1941 Mad. 
492= (1941) 1 M.L.J. 776 (P.B.). In 1930 
the assessee with a number of other co- 
creditors seized the property of the debtor 
and paid themselves to the extent of 8 annas 
in the rupee. This transaction released the 
debtor from all further liabihfoy. The as- 
sessee prepared his account on the mercan- 
tile system. In the year of assessment the 
assesee claimed to deduct Bs. 1,600 which 
remained unpaid, from fhe total assessable 
iaeome as a bad debt. It was found how- 
ever that subsequent to the year 1930, the 
assessee did not make return of interest on 
this debt. Held, that the debt ceased to be 
a liability in the year 1930 and become a bad 
debt from the point of view of the assessee 
in that year and hence the assessee subse- 
quently in the year of assessment was not 
entitled to treat the sum of Bs. 1,600 as a 
bad debt and claim deduction thereof. 
1938 Pat. 577. A and B who carried on a 
joint business separated and divided be- 
tween themselves the assets and liabiiities 
of the joto business. Thereafter each car- 
ried on his separate busiuess which had no- 
thing to do with the former joint business. 
B during the year of assessment clahned that 
an^ outstanding debt assigned to him in par- 
tition with A was irrecoverable and hence 
should be exempted. Seld, that the loss 
claimed was in the nature of a capital loss 
and hence could not be exempted. 1938 Cal. 
636. Bad debts — Question as to — ^Decision 
on not Tes Claim to deduction on 
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bad debts disallowed as premature — Claim 
in succeeding year — Decision that debts had 
become bad long before — Legality — Finding 
of fact not t") be interfered by High Court. 
1941 Pat. 527=194 I.C. 464. Wheie the 
book-'iebts taken ovei by an assessee turn 
out to be irrecoverable, the loss incurred bv 
the assessee is a capital loss and not a trad- 
ing loss. The determination of this matter 
is entirely a ques‘iion of law once the facts 
have been ascertained. 1941 I.T.R. 685= 
1941 Eang. 27f? (S.B.). The assessee, the 
manager of a Hindu joint family trading 
in timber, etc., and running a money-lend- 
ing business, (carried on before 1933, a sepa- 
rate money-lending business in partnership 
with a third person. In 1933, the latter 
business was dissolved and the assets were 
divided. As part of its share the family of 
the assessee received certain promissory 
notes by certain debtors of the dissolved 
partnership and these debts were entered m 
the books of the family relating to its own 
money-lending business. The promissory 
nates were renewed from time to time, and 
interest paid to the family by the debtois 
was included in the profits of the family 
business and assessed 'to income-tax. In 
the year of account 1941-42, the assessee 
wrote off three of these debts as irrecovera- 
ble and claimed to deduct the total amount 
of the three debts (Es. 8,855) in calculating 
his assessable income under sec. 10 (2) (isi) 
of the Income-tax Act. Held, that the sum 
of Rs. 8,855 was allowable as a deduction 
under sec. 10 (2) (xi) of »the Act. (1946) I. 
T.E. 227=59 L.W. 254=1946 Mad. 494= 
(1946) 1 M.L.J. 362. A money-lending busi- 
ness, in which two brothers were the part- 
ners, advanced a sum of 5,000 dollars on a 
second mortgage to a customer of the firm. 
As the chances of lecovery of the amount 
were very doubtful, it was written off in the 
books of the firm to 5 dollars. On dissolu- 
tion of the partnership in 1939, each bro- 
ther took a half share of the assets and 
undertook to pay half the liabilities. Theie- 
after one of 'the brothers, who had been the 
managing partner in the dissolved firm, 
started the assessee firm in 1940, consisting 
of himself and his four sons who formed a 
joint family. In the books of the new 
firm, a sum of 2.5 dollars, representing the 
half share of the partner in the assets of 
the old dissolved firm, was shown as an item. 
In the assessment in respect of the year of 
account commencing from 13-4-1940, the 
assessee firm claimed to deduct the sum of 
2,500 dollars as a bad debt in calculating 
the profits and gains, that amount being a 
trade loss, being one-half of the mortgage 
debt of 5,000 dollars, written off in the 
books of the old firm. Held, that the asses- 
see would not be entifcled to this deduction 
unless it represented a trade loss incurred 
during the year of account. As the assessee 
was entirely a different entity from the dis- 
solved partnership, and as the value of the 
asset in question so far as the assessee was 
concerned was really nil, it had sustained no 


loss in the year of account in that ronnectiun 
and the assessee was not therefoie entitled 
to the deduction claimed. 1945 I.T.E 290 
=1925 Mad. 365= (1945) 2 M.L,J. 118. By n 
registered deed of 4 — 8 — ^1921, the assessee’s 
father entered into an agreement with K to 
do some business. The assessee^s father was 
the principal and K agent. Later on when 
the business was closed all the assets weie 
taken over by the assessee’s father and the 
assessee succeeded to the business of his 
father including these assets. S, a customer 
of the busiuess, owed a deb* in the form of 
a bill which was assigned by K to the as- 
sesee on 30-4-1925. The assessee suffei- 
ed ^ a loss in respect of this trans 
action, and the loss occurred in the 
^^previous^’ year, Le,, in August, 1936, ihe 
assessment year being 1938-39. K as agent 
of the business had supplied goods to M 
who owed the value of the same and M had 
pledged some shares. The shares were as- 
signed to K who assigned them to the as- 
sessee on 30 — 4 — 1925. The assessee also 
suffered a loss on this account as the com- 
panies whose shares they were, had gone in- 
to liquidation and the assessee therefoie 
wrote it off as a bad debt in the year of 
assessment. Seld, that the losses were busi- 
ness losses and not capital losses and the 
assessee was entitled to deduct the same 
from his total income as bad debts. 22 Pat. 
727= (1944) LT.E. 116=1944 Pat. 107. 

The assessees were the executors of a decea- 
sed who was one of the directors of a Bank 
which went into liquidation in 1935 and 

which was placed in charge of an Official 
Liquidator. In the course of liquidation, 

misfeasance proceedings were taken out 

against the diieetors under sec. 235 of the 
Companies Act, and the deceased director 
offered to selJ le the matter and paid Es. 
35,000 to the Liquidator whereupon the pro- 
ceedings were dropped. In the return sub- 
mitted by 'the executors of the deceased for 
the assessment year 1939-40, they claimed a 
deduction of this sum against the income of 
the corresponding year. Eeld, that the de 
duction claimed was not permissible under 
see. 10 (2) (xU) or sec. 12 (2). (1943) I,T. 

E. 478. A loss or expenditure connected 
with or arising out of a trade must, at any 
rate, amount to something in^ the nature of 
a loss or expenditure which is eontemplata- 
ble and in the nature of a commercial los^' 
or expenditure. The assessee who had en- 
tered into a contract with other traders in 
the same line of business under which his 
goods were to be sold at specified rates* 
committed breach of 'the contract and sold 
goods at lower rates to the detriment of the 
other parties ito the contract. Consequently 
in an action brought by the other parties 
for breach of the contract the assessee had 
to pay them damages and costs. The asses- 
see claimed to deduct the amount of dan^ges 
and costs awarded against him as business 
expenditure under sec. 10 (2) (aj^i) of the- 
Income-tax Act. EeU, that the award of 
damages which followed the assessee’s dis* 



2916 The Civil Court Manual (Imperial Acts). [S. 10 

{xii) any expenditure (not being in the nature of capital expenditure) laid 
out or expended on scientific reocarch related to the business ; 

{xiii) any sum paid to a scientific research association having as its objects 
the undertaking of scienlinc research related to the class of business carried on, 
and any sum paid to a university, college or other institution to be used for such 
scientific research ; 

Provided that such association* university, college or institution is for the 
time being approved far the purposes of this clause by the prescribed authority ; 

(xiv) in respect of any expenditure of a capital nature on scientific research 
related to the business, an allowance for each of the five consecutive previous years 
beginning with the year in which the expenditure was inerred, or where the ex- 
penditure was incurred prior to the five consecutive previous years beginning with 
the year in which the business was commenced , equal to one-fifth of such expenditure; 

Provided that no allowance shall be made for any expenditure inerred more 
than three yeare before the commencement of the business : 

Provided further, that — 

{a) where an asset representing scientific expenditure of a capital nature 
ceases to be used for scientific research related to such business — 

(z) no allownce shall be made in respect of any previous year after the 
previotis year in which the cessation takes place, and ' 

(n) if the aggregate of the amounts allowed under this clause added to the 
value of the asset immediately before the cessation is less than the said expendi- 
ture, there shall also be allowed in respect of the previous year in which the cess- 
ation takes place an additional deduction equal to the difference ; 

{b) when such asset is sold without having been used for other purposes, the 
sale proceeds shall be taken to be the value of the asset immediately before the 
cessation, and if an additional allowance or a greater additional allowance would 
have been made in respect of the previous year in which the cessation occurred on 
the basis of that value, an amount equal to the additional allowance which would 
have been made or, as the case may be, to the difference between the additional 
allowance which would have been made and the additional allowance which was 
made for that year shall be made in respect of the previous year in which the sale 
occurs; 


honest act in disregarding the undertaking 
given by him did not constitute an expendi- 
ture falling within sec. 10 ( 2 ) (£Ch); and 
hence coni l not be deducted. 1943 I.T.E 1 . 

454=56 L.W. 515=1943 Mad. 670= (1943) 
2 M.Ljr. 274. Where an assessee makes 
good as guarantor on default of repayment 
by the borrower of the amount borrowed, 
the assessee cannot claim to be entitled to 
deduct this amount in his assessment tmder 
sec. 10 ( 2 ) {xii). But this does not mean 
that he is not entitled to the deduction. The 
amount represents a loss incurred by the 
assessee in canying on his money-lending 
business and therefore he is entitled to the 
deduction^ as such. Further, by reasou of 
the practice among Nattukottai Chettiars in 
the matter of such mutual guarantees the 
debt can on’y be regarded as a business loss. 
59 L.W. 225 (1)=1946 Mad. 508= (1946) 1 
MX,J. 330. 


Ol, ^ (aQ : BAn Best — Onus of Proof. — 
A claim to any of Jthe allowances mentioned 
in 10 ( 2 ) is a claim which the assessee 
mimt prove. The same is true of a claim 
to deduct a bad debt. 35 C.W.]Sr. 589=58 
a 1446=1931 a r83 (SB,). See also 16 
L. 416=1935 L. 539; 163 LO. 629=1936 
L. 441; 13 P. 101=151 XO. 858=1934 P. 


46; 56 B. 457=34 Bom.L.E. 1235=1932 B. 
609; 59 I.A. 290=1932 P.C. 178=63 M,L.J. 
361 (P.C.). Where the assessee claims deduc- 
tion of an amount as bad debts, he must pro- 
duce satisfactory evidence ( 1 ) of the na- 
ture and character of the debts, ( 2 ) that 
they were really and justly due to the asses- 
see firm, and (3) that they became bad in 
the year of account. If the debt is in res- 
pect of another business, the assessee can- 
not claim deduction of the same as bad debt. 
58 0. 1446=1931 Cal. 683=35 C.W.JST. 589 
(SB). 

Cl. (xv') (old cl.) (a;u).— ^^Expenditure in- 
curred solely for the purpose of eaining 
such profits^^: A payment out of profits 
and con'‘itinnal on profits being earned ean- 
na. accurately be described as a payment 
made to earn profits. 58 I. A. 239=54 M. 
691=61 M.LJ. 261 (P.C.). Deposit by 

money-lendirg firm to become organising 
agents of an oil importing company — ^Insol- 
vency of latter firm — ^Amount due to 
mon'^y-lending firm could not be deducted 
from their profits. Held, that the character 
of the expenditure which the assessee sought 
to bring within cl, (ix) of sec. 10 ( 2 ) must 
he determined with reference to the busi- 
ness of the organising agents in which they 
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{c) where the pioceeds of the sale plus the total amount ot me allowances 
made under this clause exceed the amount of the expenditure^ the excess or the 
amount of the allowances so made, whichever is the less, shall be treated as a 
receipt of the business accruing at the time of the sale; 

(d) where a deduction is allowed for any previous year under this clause in 
respect of expenditure represented wholly or partly by any assetjno deduction shall 
be allowed under clause (vi) or clause (vii) for the same previous year in respect of 
that asset; 

(e) where an asset is used in the business after it ceases to be used for scien- 
tific research related to that businness, and a claim for an allowance under clause 
(vi) or clause (vii) is made in respect of that asset, the actual cost to the assessee 
of the asset shall be treated as reduced by the amount of any deduction allowed 
under this clause; 

{j) clause {b) of the proviso to clause (vi) shall apply in relation to deduc- 
tions allowable under this clause as it applies in relation to deductions allowable 
in respect of depreciation; 

(g) if any question arises under clause (xii, clause (xiii) or this clause as to 
whether, and if so to what extent, any activity constitutes or constituted or any asset 
is or was being used for, scientific research, the Central Board of Revenue shall 
refer the question to the prescribed authority, whose decision shall be final ; 

Explanation . — In clause (xii), clause (xiii) and this clause — 

(i) ''scientific research’* means any activities in the fields of natural or 
applied science for the extension of knowlege ; 

iii) references to expenditure incurred on scientific research do not include 
any expenditure incurred in the acquisition of rights in or arising out of, scientific 
research, but, save as aforesaid, include all expenditure incurred for the prosecu- 
tion of, or the provision of facilities for the prosecution of, scientific research ; 

(iii) references to scientific research related to a business or class of business 
include — 

(a) any scientific research which may lead to or facilitate an extension of 
that businessess or, as the case may be, all business of that class : 


^ngc^geJ since December, 1930. They were 
enteiing upon a business different in charac- 
ter from 'that of money-lenders. The depo- 
sit was exacted as a condition of the asses- 
see being given an agency which they hoped 
to manage piofitably. The purpose of be- 
ing permitted to engage in such a business 
must be considered to be a purpose of secur- 
ing an enduring benefit of a capital nature 
and the deposit could not, upon a true view 
of the terms of the agreement and the cir- 
cumstances of 'the case, be regarded as an 
expenditure made in the course of carrying 
on an existing agency or any other business* 
67 I.A. 71=I.L.E. (1940) Nag. 341=51 L. 
W. 129=44 C.W.N. 373=42 Bom.L.E. 323 
=1940 P.C. 33=1940 1 ML.J. 180 (P.O.). 
Preference shares — ^Dividends payable at 
seven and half per cent, subject to tax — No 
tax payable by company — ^Eight to deduct 
tax at standard rate from dividend payable. 
I.L.E. (1940) Bom. 165=42 Bom.L.E, 57 
=1940 Bom. 97 (P.B.). Assessee specula;t- 
ing in cotton incurring losses in forward 
contracts — Suit against assessee in respect 
of such losses — ^Litigation expenses incurred 
assessee in suit — Suit ultimately ending 
in compromise decree — Eight to claim deduc- 
tion of litigation expenses. 1942 I.T.E. 95. 
The sum of money allocated by a Life In- 
surance Company for distribution amongst 


the participating policy holders must' be 
considered to be a portion of the profits of 
the company and as such assessable to 
income-tax and not an expenditure incurred 
solely for earning the profiles within the 
meaning of see. 10 (2) (icc). 12 Lab. 704= 
132 I.C. 861=1931 L. 739. Per Bhide, J.— 
The ^'profits of a business” mean that the 
nett proceeds of the concern after deducting 
the necessary outgoings without which those 
proceeds could not be earned and the nett 
proceeds must be taken to be the basis for 
the assessment of income-tax irrespective 
of their subsequent application or allocation. 
12 Lah. 704=132 I.O. 861=1931 L. 739. 
See also 163 I.O. 629=1936 L. 441. If a 
particular partner or partners possess spe- 
cial qualifications for which they are paid 
a salary irrespective of the existence of 
of profits and over and above their share of 
profits, the salaries could be allowed as a 
deduction. The dual capacity of a parl:ner 
eum employee, though suspicious, is possi- 
ble and to the extent that the person is in 
truth an employee, the salaiy is deduciible 
from the profits of the partnership. (1 1.1. 
0. 176, held stated too broadly and 4 I.T.C. 
171, Eef.) 32 P.L.E, 656=1931 L. 341=12 
Lah. 663. See also 1945 I.T.E. 430; 139 T. 
a 290=1932 N. 65. 
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(6) any scientyic research of a medical nature which has a special relation 
to the welfare of workers employed in that business or, as the case may be. busi- 
ness of that class 

{b) in sub-section (5), after the word ‘T^^vided” in the proviso the word 
^^further** shall be inserted, and before the said proviso the following proviso shall 
be inserted, namely ; — 

^‘Provided that in the case of a building previously the property of the assessee 
and brought into use for the purposes of the business, profession or vocation after 
the 28th day of February 1946, ’written down value’ means the actual cost to the 
assessee reduced by an amount equ A to the depreciation calculated at the rate in 
force on that date that would have been allowable had the building been used for 
the aforesaid purposes or since the date of its acquisition by the assessee and had 
the provisions of this Act relating to the allowance for depreciation been in force 
on and froin the date of acquisition.] (Inserted by Act VII of 1946]. 

[xiv) any expenditure (not being in the nature of capital expenditure 
or personal expenses of the assessee] laid out or expended wholly and exclusively 
for the purpose of such business, profession or vocation] ; 

4: ^ 4: 4£ 4; 

(3) Where any building, machinery, plant or furniture in respect of which 
any allowance is due under clause (iv), clause (&), clause (vi) or clause (vU) of sub- 
section (2) is not wholly used for the purposes of the business, profession or vocation,, 
the allowance shall be restricted to the fair proportional part of the amount which 
would be allowable if such building, machinery, plant or furniture was wholly so 
used. 

(4) Nothing injclause (ix) or clause (xii) of sub-section (2) shall be deemed to 
authorise the allowance of any sum paid on account of any cess, rate or tax levied 
on the profits or gains of any business, profession or vocation or assessed at a 
proportion of or otherwise on the basis of any such profits or gains ; and 
nothing in clause (xii) of sub-section (2) shall be deemed to authorise — 

^ (a) any allowance in respect of a pa^raent which is chargeable under the 
head " Salaries ’ if it is payable without British India and tax has not been paid 
thereon nor deducted therefrom under section 18 ; or 


LEa. REF. 

^ Original ci. {xii) was re-numbered (cev) 
by Act VJl of 1946. 

2 Substituted for the brackets and words 
^^(not being in the nature of capital expen- 
diture) incurred solely for the purpose of 
earnmg such profits or gains” by Act VII 

8 The proviso was omitted by Act VII of 


* Sub-SMs. (3),_(4), (5), (6) and (7) aub- 
sututed lor sub-sec": "(3) by Act VU of 1939. 

*01. (m) renumbered as el. and 

after cL xi) els. (xU) to (xvo) by Act VU of 
1946, 


Sec. 10 (3). The words ^%ot wholly used 
mr the purposes ot the business, profession 
|CTc . in sec. 10 (3) do not mean not usee 
throughout the year or during the whole oi 
the year in question. They mean that th^ 
buildmg. machinery, etc., have nd: beer 
used exclusively for the purpose of the pro- 
fession or vocation, that is to say, they have 
been used for other purposes also. There h 
no 3ustia(50^ion for the view that if the ma- 
chinery is not used throughout the year. 

^ worked 

^ould be calculated and depreciation shouW 
be allowed m proportion to such period. 2^ 


Pat. 630 = 1945 I.T.R. 415=1946 Pat. 3. 
There is nothing in sub-el. (3), see. 10, to 
suggest that interest paid on the ini/dal capi- 
tal invested in a firm cannot be the subject- 
matter of an allowance. Where therefore v 
capitalist partner advances money to the 
firm on condition that interest would be paid 
to him, whether the business of the firm re- 
sults in profit or not and is in no way made 
dependent on the profits, if any, earned, the 
firm ^ is entitled to claim an allowance for 
the intereslt paid on such capital. It is im- 
material wh^her such capital was advanced 
as initial capital or subsequently there is no 
distinction between capital borrowed and 
capital contributed. Capital contributed by 
a capitalist partner is capital borrowed from 
him by the firm. ^ 144 I.O. 353^=1933 S. 192. 

Sec. 10 (1) (ix) Am) (4)r Union rate 
paid under the provisions of the Bbngai, 
Village Self-jCovernment Act — Ip an 

ALLOWABLE DEDUCTION IN COMPUTING PROFITS. 
— The total assessable income of an assessee 
as a Hindu undivided family, carrying on 
business at Tejhati in Blrbhnm district and 
also aifc NTalhati and Lohapur, two other vil- 
lages there, was assessed at a figure which 
included a sum as being the profits of the 
Halhati business asessable under sees. 6 (iv) 
and 10 (1). The assessee claimed that a 
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{b) any allowance in respect of any payment by way of interest, salary^ 
commission or remuneration made by a firm to any partner of the firm ; or, 

{c) any allowance in respect of a payment to a provident or other fund 
established for the benefit of employees unless the employer has made effective 
arrangements to secure that tax shall be deducted at source from any payments 
made from the fund which are taxable under the Head ‘ Salaries.’ 

(5) In sub-section (2) ' paid ’ means actually paid or incurred according 
to the method of accounting upon the basis of which the profits or gains are computed 
under this section ; " plant ’ includes vehicles, books, scientific apparatus and 
surgical equipment purchased for the purposes of the business, profession or voca-- 
tion ; and ‘ written down value ’ means — 

{a) in the case of assets acquired in the previous year, the actual cost to the 
assessee ; 

(^) in the case of assets acquired before the previous year the actual 
cost to the assessee less all depreciation actually allowed to him under this Act or 
any Act repealed thereby or under executive orders issued w’^hen the Indian Income- 
tax Act, 1886, was in force.]] 

Provided that where the provisions of the proviso to sub-section (2) of sec- 
tion 26 are applicable, the actual cost to the assessee referred to in clauses ^ [(«) 
and (^)] shall be the actual cost to the person succeeded in the business, profes- 
sion or vocation : 

3||** Hs * * * * 

(6) A trade, professional or similar association performing specific service, 
for its members for remuneration definitely related to those services shall be deemed 
for the purpose of this section to carry on business in respect of those services, and 
the profits and gains therefrom shall be liable to tax accordingly. 


LEG. REE. 

iNew cl. (h) subs/dtuted for old ds. 
and ( 0 ) by Act XXIIL of 1941. 

2 Substituted by Ae» XXII of 1941. 

s Second proviso omitted by Act XXII 
of 1941, The omitted proviso lan as 
follows : — 

^^Provide<l further tlia*" there shall not be 
so deducted from the actual cost any dep- 
re(iation allowance 01 part of any depiecia- 
tioa aUowanee which was due for a year 
which ended prior to the 1st day of April, 
1939, but to which full effect was not given 
owing to the absence of profits or gains 
chargeabje for that year, or owing to the 
profits or gains so chargeable being less than 
the allowance”. 


paid as a Union Board rate in 1^’alhati undei 
the provisions of the Bengal Village Self- 
Government Act in respect of the building 
within the union occupied by the assessee and 
used for the purpose of the business, as an 
allowable deduction in computing the pro- 
fits of the business under sec. 10. The crown 
in resisring the claim and while admitting 
that the Union Board ra;i:e was a local rate 
and that it was not levied on the profits of 
or gains of the Nalhati business, maintained 
that the Union Board rate was assessed at 
a proportion of or otherwise on the basis of 
the profit's or gains of the Nalhati business, 
business, and as such the ease would fall 
under see. 10 (4). HeJd^ that in the ab- 
sence of the necessary powers and machmery, 
which are not provided in the Bengal Village 
Self-Government Act, the estimate of the 
annual income from business can only pro- 
G.G.M.— 366 


ceed on a rough guess. Hence, the inclu- 
sion of this element of business ineoma as 
part of the '^circumstances” of the assessee 
as referred to in sec. 38 (1) of the Act with 
a -view to the imposition of the union rate 
does not fall within sub?sec. (4) of sec. 10 
of the Income-* cax Act. When it is conced- 
ed that union rate is not "levied on profits 
or gains” which (dearly implies an ascertain- 
ment of such profits or gains, the words 
"assessed. ... on ‘the basis of any such pro- 
fits or gainsj’ in the latter part sub-see. (4) 
of see. 10 must also be so limied. Ho such 
ascertainment of the profits and gains of 'the 
business can be undertaken for the purposes 
of the union rate and hence the argument of 
the cro'wn fails. In any case where the union 
rate is not wholly referable to premises occu- 
pied for the purpose of a business or busi- 
nesses, the assessee on establishing the por- 
tion of the rate which is so referable, 
would be entitled to deduct such portion 
be entitled to entitled to deduct such portion 
under head (ix) of sec. 10 (1). 50 C.W.H. 
240= (1946) 6 M-HJ. 70 (P.C.). See also 
1943 I.T.R. 499=1944 Cal. 125. 

Secs. 10 (4) (b ). — In a joint Hindu family 
no member is bound to work in the business 
of the Hindu undi'vided family, and if an 
allowance has been made to a junior mem- 
ber on a contractual basis for actual work 
done as remuneraition for his services to the 
business, the amount so paid can be legiti- 
mately deducted in computing the profits of 
the business if it is found to be a bona fide 
payment to a bona fide employee for ser- 
vices actually rendered and is not excessive 
or unreasonable and is not a de'vice to escape* 
income-tax. If on the o*iher hand the amount 
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(7) Notwithstanding anything to the contrary contained in section 8, 9, 
1O5 12 or 18, the profits and gains of any business of insurance and the tax payable 
thereon shall be computed in accordance with the rules contained in the Schedule 
to this Act.] 

11. Professional earnings, — Omitted hy S. 12 of the Indian Income-tax {Amendrmnt) 
Act, 1939 {VII of 1939). 

12. (i) The tax shall be payable by an assessee under the head Income 
from other sources ’’] in respect of income, profits and gains of every kind ^[which 
may be included in his total income] (if not included under any of the preceding 
heads). 


LEG. EEE. 

4 Substituted for “Other sources” y sec. 
13 of Act VII of 1939. 

5 Substituted for “and from every source 
which this Act applies”, by ihid. 


paid to an individual member is unreason i- 
bly high and disproportionate to the services 
rendered by him then it may be treated a*? 
part of the profits of the firm distributed in 
a particular manner. 24 Pa' . 630=1945 I.T. 
R. 410. 

Sec. 10 (7) AND SCH., Er. 2 and 8: -Mor. 
RELIABLE DATA” — ^MEANING OF. — The SCOpe 
of the expression “more 1 eliable data” in 
E. 8 of the Schedule to the Income-tax Act 
is not confined to the higher of the two com- 
putations in Er. 2 (a) and 2 (b) of the sche- 
dule. The “reliable data” referred to in E. 3 
is the data necessaiy to assess the profi s 
and gains of a branch business by some re 
cognised business method which can be ap- 
plied having regard to the manner in which 
the insurance company conducts its affairs. 
The separate actuarial statement for the 
Indian business of a non-resident life insu- 
rance company can be held to contain “more 
reliable data” for purposes of E. 8. 1945 I. 
T.E. 141=47 Bom.L.E. 195=1945 Bom, 402. 

•Secs. 10, 12 and 26. — Applicability of. 
See 1942 I.T.E. 405. 

Secs. 10 and 13: Money-lending busi- 
ness — ^Principle op assessment. — ^Where an 
assessee has herself chosen a “mercantile” 
bais, then the Income-tax officer is for the 
purpose of sec. 10 emitled and bound to 
concede that basis to the assessee, provided 
the assesee^s accounts, regularly kept on tha^ 
basis, afford a proper and sufficient means 
of deducing what the profits or gains on that 
basis have been, notwithstanding that, as a 
result of computation on that basis, profits 
and gains of the assessee’s business would or 
might, subject to any allowances proper to 
be mide under the Act, become chargeable 
to income-tax without having been actually 
received or d''emed by the Act to have beea 
received by the assessee. LL.E. ri945) All. 
577=1945 A.LJ’. 168=1945 I.T.E. 224 = 
1945 All. 102 (P.B). 

Sec. 12. — ^Expenses directed by testator 
to be p-^id by executor for performance of 
his Addya Sradh and for obtaining probate 
of wiU not exemn^ from taxation. 40 C.*W. 
K. 827. The allowance for any expenditure 
incurred must be an allowance for expendi- 
ture incurred in the year in respect of which 


arise the income, profits and gains forming 
the be sis of che assessment. There is no 
justification lor deducting from the profits 
and gains something in respect of expen«U- 
ture, whether it be regarded as capital ex- 
penditure or not, which occurred many years 
before. 60 I.A. 307=55 A. 452=65 M.L.J. 
247=1923 P.C. 180 (P.C.). The expression 
“other sources” in see. 12 of the Act means 
sources other than the preceding live heads 
as specified in sec. 6. When there is a speci- 
fic head for interest on securities the resilu- 
aiy sec. 12 cannou be called in aid. 10 P.L. 
T. 424=1929 P. 419=9 P. 139. The profits 
by a resident in Prance having a branch or 
agent in British India, which are received 
and retained in France, are not liable to in- 
come-tax in British India. 44 M.L.J. 290= 
46 M. 360=1923 M. 422. 

“Other Sources.” — See 54 0. 863=31 0. 
W.]Sr. 765=1927 0. 432 (P.B.); 1941 I.T.E. 
642; 33 0. 524=1926 0. 819=30 C.W.N. 524 
=6 P. 29=1927 P. 133. If there be any 
earlier legisl ti^n cr a treat^y between the 
Sovereign power and the subject for special 
exemption from future taxation, followed by 
the introduction by the Sovereign power at 
a later d'lte of legislaftion which admittedly, 
but^ for the claim to the earlier exemption, 
applies to and includes the person who was 
oiigimally exempited, it follows that by neces- 
sary implication the later statute repeals tne 
earlier statu' e or other Act under which the 
exemption is claimed. Where certain income 
of a Eaja taxable as “other sources” and not 
coming under any of the exemptions speei 
fied in the Act was taxed, but the Eaja 
claimed exemption by virtue of a treaty ne- 
gotiated between his ancestors and the "East 
India Company, which provided for exemp- 
tion from all future taxation: Held, that 
the Income-tax Act, by imposing the tax on 
all persons in Bri ish India without speci- 
fied exception, by nececcary implication, re- 
pealed the provision of earlier exemption ind 
hence the income was taxable. 15 P. 792= 
18 Pat.L.T. 169=1937 P. 1. Eeceipt: of 
salami not to be treated as an assessable in- 
come. 57 C. 910=34 CW.N. 327=1930 C. 1 
rP.B.). Scope — ^Employee’s gratuity— -Em- 
ployer’s insolvency — ^Payment of stranger — 
Assessability — ^Not taxable. 12 E. 477=1934 
E. 377. As to pnymenii: of royalties, see 66 
M.L.J. 85=1933 P.C. 211=38 L.W. 621 (P. 
0.). Compensation received by a company as 
agent of a business concern for determina- 
tion of the agency is a receipt arising from 
business and consequently, if income it would 



S. 12] 


Ihe Indian Income-tax Act (XI of 1 ^ 2 ^}. 




(2) Such iiicouje. profiis and gains shall be computed aftei' iiicAing allG\\- 
ance for any expenditure (not being in the nature of capital expenditure) incuired 
solely for the purpose of making or earning such income, profits or gains, 
vided that no allowance shall be made on account of — 


be taxable under sec. 10 as being an income 
from business or at least under sec. 12 as 
being income from othei sources. The cir- 
cumstances that it is casual or non-recurring 
does not exempt it from taxation. 58 C. 
1153=35 C.W.N. 361=1931 C. 676 (P.B.). 
Per Mohamad Xoor, J. — Annuities have not 
been expressly taxed except as salary and be- 
fore an annuity can be taxed, io must be 
shown to come within the purview of ^^in- 
eome, profits 01 gains” as mentioned in sec. 
12, Income-tax Act. 13 P, 661=1934 P. 384 
(P.B.). See also 69 M.L.J. 190 (P.C.). The 
income derived from a zeihindari is assessa- 
ble aftei making allowance for the jama 
asses ed and paid. 57 I. A. 228=1930 P.O. 
209 = 59 M.L.J. 184(P.C.). Wi eie an impar- 
tible zemindari is held exclusively by the 
eldest son of each succe'^sive Baja anl the 
younger sons are settled wi h some mauzas in 
the zemindari in lieu of maintenance, which 
■the 11a j a was under obligation to provide, 
the grant being resumable at the will of the 
Baja, unless he parts with it, the income of 
the mauza by way of royalty is income asses- 
sable to income-tax as part of the Baja’s in- 
come, irrespective of w’ ether such income 
reaches him or not. 130 1.0. 43=1931 P. 15; 
60 I.A. 196=60 0. 1029=1933 P.O. 145=65 
M.L.J. 285 (P.O.). "Expenditure incurred 
solely for the purpose of making or earning 
such income.” See 11 p. 47=1932 P. 102 
(Salary of receiver and manager appointed 
to mamge zemindari estate if and how far 
can be deducted as expenditure incurred for 
earning income.) (Ihid,) It is not a cor- 
rect propo ition of law that, as soon as 
a property is mortgaged the realisations 
from that property no longer wholly belong 
to its owner, the mortgagor; nor is it coi- 
rect to say that a portion of the lents and 
profits legally belongs to the mortgagee on 
account of interest and that the balance, if 
any, alone belongs to the mortgagor. In an 
assessment of l>u$U lands under sec. 12 >f 
the Income-tax Act, the incom is not to be 
computed after deducting the interest on the 
mortgages on such properties from the 
gross realisTrftions in cases where the mort- 
gages have not been made for purposes of 
the said properties, but for raising a loan 
for some other purposes of the assessee. The 
interest payable in respect of the mortgages 
cannot in such a case, by any stretch of lan- 
guage, be accurately described as expendi- 
ture incurred solely for the purpose of earn- 
ing the income which is derived from the 
lusti Pnds: 63 0. 1157=63 0. 1157=1937 
'Oal. 369. 

The assessee granted a mining lease of 
some colliery lands upon, inter aUa, these 
terms: — (1) the le'^se to be for a period of 
20 years; (2) the lessees should be at liberty 
to abandon the lands at anv time before the 
period of the lease expired, provided they 
paid up in full the rents and royalty due to 


the lessor at the time of abandonment. Be- 
fore the expiration of the lease an agree- 
ment was made between the par les by which 
it was, inter alia, ag eed that (1) the lessees 
undertook to continue to hold the lease ind 
to be bound by tne teims and conL.it. ons 
thereof so long as any coal remained worka- 
ble, (2) in the event of any coal remaining 
unwoiked for any reason whatsoever, royaky 
thereof should be payable to the lessor in 
the same manner as if the coal had been 
woiked, as soon as the said coal should have 
been abandoned. After some years, the par- 
ties disagreed as to the method of woiking 
the coal mines, and the lessees proposed to 
relinquish the coal mines, and the lessor 
(asessee) assessed the loyalty on the coal left 
unworked a/u Bs. 2,28,000 and asked the les- 
sees to pay Bs. 1,50,000. Ultimate 
matter was settled by an instrument of sur- 
render made be.. ween the paities by which 
the lessees paid to the assessee a sum of one 
lakh of rupees, and relinquished the coal 
mines. Held, the assessee did not receive 
this sum as consideration for terminating the 
lease and the agreement, but as royalty on 
abandoned coal pursuant to a term in the 
agreement, and as such it was neither a 
capital receipt nor a casual receipt within 
the contemplation of sec. 4 (3) (vii). 50 C. 
W.N. 493. See also 1945 Pat. 338. 

Private venture — ^Loan advancpu to get 

SPECIFIC AMOUImT — ^WHETHER AMOUNTS TO 
PROFITS OP BUSINESS. — The assessee, who was 
a tin mine owner and worker, lent certain 
sums of money to 11^ to enable him to work 
a tin area. Subsequently, he again advan- 
ced a lonn lO W in order to enable the latter 
to do certain work and sell the mine and W 
executed an ag eement bv which he agreed 
to pay the assessee a third of the considera- 
tion which might be realised by the sale. 
Held, that '"he transaction was a private ven- 
ture and not part of the assessee’s business 
and was a receipt of a casual nature under 
sec. 4 {Ui) (7) and no*^ piofits or gains under 
sec. 10 or sec. 12. 11 B. 454=1934 K. 4. 

Sec. 12 (2). — ^When an expenditure is 
made, not only once and for all, but with a 
view to bringing into existence an asset or 
an advantage for the enduring benefi!: of a 
trade, such expenditure must properly be 
attributed not to revenue but to capital. But 
when the expenditure is incurred for the 
maintenance and preservation of an existing 
asset, it is not a capital expenditure, but an 
income or revenue expenditure. The asses- 
see, a well known busine«?sman, who was 
elected a member of the Local Board for the 
western area of the Beserve Bank of India, 
had to defend a suit brought against him to 
declare his election invalid and he defended 
it successfully, incurring an expenditure of 
Bs. 7,500, by way of legal expenses, in the 
year of accounts. Held, that the amount of 
Bs. 7,600, incurred as legal expenses, should 



2922 The Civil Court Manual (Imperial Acts). [S. 12- A 

(a) any personal expenses of the assessee, or 

(b) any interest chargeable under this Act which is payable without British 
India, not being interest on a loan issued for public subscription before the ist day 
of April, 1938, or not being interest on which tax has been paid or from which 
tax has been deducted under section 18, or 

(c) any payment which is chargeable under the head ^ Salaries,’ if it is pay- 
able without British India and tax has not been paid thereon nor deducted there- 
from under section 18.] 

® [(3) Where an assessee lets on hire machinery, plant or furniture belonging 
to him, he shall be entitled to allowances in accordance with the provisions of 
clauses (iv) (»), {vi) and {vii) of sub-section (2) of section 10.] 

(4) Where an assessee lets on hire machinery, plant or furniture belonging 
to him and also buildings and the letting of the' buildings is inseparable from the 
letting of the said machinery, plant or furniture, he shall be entitled to allowances 
in accordance with the provisions of clauses (iv), (&), (vi) and {vii) of sub-section 
(2) of section 10 in respect of such buildings.] 

®[i 2A. Where a managing agent of a company is liable under an agree- 

Managing Agency Gonunis- made for adequate consideration to share managing 

Sion. agency commission with a third party* or parties, the 

said agent and the said party or parties shall file a 
declaration showing the proportion in which such commission is shared between, 
them, and on proof to the satisfaction of the Income-tax Officer of the facts con- 
tained in such declaration such agent and each such party shall be chargeable only 
on the share to which such agent or party is entitled under the agreement.] 

13. Income, profits and gains shall be computed, for the purposes of section i o. 

Method of accounting. accordance with the method of 

accounting regularly employed by the assessee : 


1 substituted for "proTided that no allow- 
ance shall be made on account of any persan- 
al espenses of the assessee” by see. 13 of Adt 
Vn of 1939. 

2 Added by ibid. 

3 Added by Act XXIII of 1941. 

4 Substituted by Act VII of 1946. 

5 Inserted by Act VII of 1939. 

1 The ^^figures” “ 11” were omitted by sec. 
15, YU of 3939. 


be allowed as a deduction under sec. 12 (2) 
of the Indian Income-tax Acil. 48 Bom.L. 
R. 141=1946 B. 401. 

The assessee, tlie owner of a Zamindari, 
was assessed to pay an annual Jama or Gov- 
ernment revenue. He was soug'ht to be aseeh- 
sed to ineome-'tax in respect of non-agricui- 
tural income, ie., royalty derived from coal- 
fields situated within the Zamindari. The 
assessee claimed that in assessing such in- 
come he should be permitted to deduct the 
jama paid by him but the Income-iax De- 
partment disallowed the claim on the ground 
that i'- was not a permissible deduction under 
sec. 12 (2), Meld, that the assessee was en- 
titled to claim deducition on account, of the 
jama paid which could be attributed to the 
coal-fields from which the royalties includ- 
ed in the assessable income arose. 1945 I, 
TJBL 17=1945 P.’W.N. 406=1945 Pat. 338. 

12 (3). — ^A hire purchase system is 
nothing hut a sale or an agreement to sell 
with an esl' ended period of instalments. It 


ib certainly not a case of hiring in which die 
lessor is enitled 'to claim depreciation allow- 
ance and the lessee would be excluded from 
so doing. Mdtor vehicles which have been 
disposed of on a hire-purchase system can- 
not be held to be ^‘machinery let on hire’^ 
under see. 12 (3). (1945) I.T.E. 240. 

Sec. 13. — ^Wholly arbitrary assessment by 
Income-tax OfOcer is not justified by the .sec- 
tion. 7 L. 201=1926 L. 161. The basifc 
and the mannei of computation under see. 
13 of the Income-tax Act have to be obvious- 
ly judicial and legal, and ncJ>. arbitrary oi 
or capricious. ^^Loeal reputation” can hard- 
ly be said to be a judicial basis or legal basis 
under sec. 33, and an assessment which is 
based eutiiely on local reputation of the con- 
ditiouw^ of tJie business during the yeai is 
vitiated, and cannot be said to be based on 
evidence on which the Income-tax Depart- 
ment is empowered to act and is not in 
accoi dance with the provisions of sec. 13. 
1939 I.T.R. 607. See also 58 A. 200=1936 
A. 286. Accounts suspicious and unreliable' 
--Absence^ of vouchers for purchases, suspi- 
cious entries and suppression of proceeds of 
r^wail sales — Accounts disregarded and pro- 
fits estimated on basis of overage profits 
made bv othei dealers in similar business 
and on income of previous years — ^If justi- 
fied and legal. 1939 LT.R. 647. If an asses- 
see does not choose to make an honest state- 
ment of account, so that the amounts of pro- 
fi.ts may be strictly determined, he cannot 
complain if a random assessment is made up- 
on Jiim. 7 E. 281=1929 E. 102. Decision 
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of the Income-tax Otftcer as to method of 
accounting — Finality of. See 94 I.C. 12b — 
1926 L. 446. Per Sulaiman, O.J. and Nia- 
matullah, J. — The Assistant Commissioner is 
not authorised under sec. 13 of the Income- 
tax Act 01 otherwise to make private enqui- 
ries and to take the result of such enquiries 
into account in making the assessment undei 
sec. 13. Per Bajpai, J., contia. — The Assis- 
tant Commissioner is auhorised under see. 

13 and also otherwise to make private en- 
quiries, but he is not permitted to take the 
result of such enquiries into account in mak- 
ing the assessment, without giving an oppor- 
tunity to the assessee to meet them. 08 A. 
200=1936 A. 286 (S.B.). See also 1939 I. 
T.E. 607. Sec. 13 relates meiely to che 
mkhod of accounting, and under this sec- 
tion, though the Income liax Officer may 
adopt a method of accounting which he pre- 
fers where the assessee has no regular or 
proper method .he cannot reject the assoo- 
see's books. Nor can the books of the 
assessee be rejected merely because they 
not relate to his foreign business also. I. 
LE. (1939) Mad. 397=181 I.C. 97=1939 i. 
L.E. (1939) Mad. 397=181 I.C. 97=1939 
Mad. 357= (1939) 1 M.L.J. 402. The fac. 
that the Income-tax Officer has justifiably 
proceeded on a basis and in a manner of his 
own in computing the assessee’s income, pro- 
fits and gains, does not exempt his computa- 
tion from examination on appeal, and if xt 
appears that he has adopted a wrong m^ 
thod, ‘ihe assessment may be set aside. oO 
I A 146=12 P. 318=1933 P.C. 108=64 M. 
L.J. 612 (P.C.). In order to compute the 
income in a particular year, the Income-tax 
Officer was entitled to ‘.ake into account both 
the interest enteied for that year by trans- 
ference from deposh register and the inter- 
est actually received in that year. ^0 I.A. 
146=12 Pat. 318=1933 P.C. 108=64 M.L.. 
J. 612 (P.C.). The provisions of see. 13 to 
the effect that income, profits or gains shall 
be computed in accordance with ^be me- 
thod of accounting regularly employed by 
the assessees do not imply that the assessees 
must necessarily adopt the financial year as 
the account period or must adopt a method 
which would avoid two dates of^ the 31st 
March falling within one accounting period. 
164 I.a 316=1936 L. 546. Where an asses- 
see keeps his books on a cash basis ^ and tl^ 
-officer accepts that basis the calculation inust 
be based oji adtual receipt in the year of 
computation. 1930 AiJ. 549=1936 A. 2(9. 
It is perfectly open to an assessee to change 
a method of accounting which he has regu- 


ment to mrume-tax. The se« Iiot < 
makes sueh a method of accounting a comp 
ulsoiy basis ot computation, unlest, ip tne 
opinion of the Income tax Officer, the in- 
come, profits and gains cannot propeily fie 
deduced therefiom. It is no', a coiieet view 
of tlie section to say that the Income-tax 
Officer is imma facie entitled to accept the 
piofits shown by the accounts where there is 
a method of accounting regnlaily employed 
by the assessee; it is the duty of that officer, 
where there is such a method of accounting, 
to consider whether the income, profits and 
gains can proper Ij" be (3educe<l Vherefrum, 
and to proceed according to hi^ judgment 
on that question. 65 I.A. 1=] L.E. 19.38) 
Bom. 239=42 C.W.N. 194=40 Bom.L.H. 
227 = 1938 P.C. l = (1938j 1 M.L.J. 1 (P.C.'. 
When the income-tax authorities had once 
adop ed the method of assesdng inieiest on 
the a(’ciued or meicantile basis, it would not 
be open to them to turn round and adopt a 
cash basis when Xhe interest was subsequent- 
ly realised by the assessee, so as: to gel o^er 
the perio<l of limitation presciibed by sec. 
34. Per Manohar Lai, J. — ^What the law le- 
quired the Income-tax Officer *.0 see is not i 
system of account to be kept by the assessee 
in respect of a particular loan ivhich may 
have been ominled in that account, but the 
system of accounting which the assessee re- 
gulaily adopts for his purposes with respect 
to all the loans ivhich he discloses. If any 
loans are deliberately lefi^ out from the ac- 
count regularly kept by the assesses, it would 
then be open to the Income-tax Department 
to disbelieve the accounts and to pioeeed in 
any way thej" choose by acting under the 
proviso to sec. 13, but on exercising a judi- 
cial discretion. 1940 P. 239=185 I.C. 83 = 
I.T,E. 522. An assessee is, no doubt, at 
libeity to adopt any system of accoun that 
he likes, but it must be one that clearly re- 
flects his income in respect of the fixed period 
of the “previous year’^ and one regularly 
adopted by him for the purposes of his 
business. Under the mercantile system, en- 
tries are made in the accounts on the date, 
not of receipt or expenditure of money, but 
on the date of transaction irrespeetive of the 
date on payment; ordinarily as soon as the 
transaction is entered in account books, the 
assessee can be said to have received the sum, 
whether it is actually realized or not. Where, 
therefore, after enteiing such transaction, 
an assessee credits that sum to suspense ac- 
count, because he is not hopeful of recover- 
ing that sum. PCeldf that this crediting to 
the suspense account is nol based on any 
resfiilarl system and as such the sum credited 


a method or accoumxiis wix tjeriod regularl system and as such the sum credited 

drZs ehSCn to%ense account be excluded^ in 


in any particnlar. He can ithus change 
a mercantile basis to a cash basis, provided 
that the change is not merely for a sacual 
period. If a change is made, it must be at 
some definite moment of time and ^Ji^t be 
in good faith. 60 B. 1003=38 Bom.L.E. 934 
=1936 B. 397. Sec. 13 of the Income-tax 
Act relates to a method of accounting regu- 
larly employed by the assessee for his own 
purposes and does not rela)le to a method of 
matog up the statutory return for assess- 


computing income that is taxable. 168 
I.C. 549=18 Laa. 306=1937 L. 338 (P.B.). 
Where the assessee, a building rontracto’- 
has been maintaining accounts on the mer- 
cantile system of accounting, he is liable to 
be assessed on the profits shown in the ac- 
counts even though a portion of the amount 
spent by him in making the constructions 
has not been realised. 1939 I.T.B. 533. 
Where the creditor does not allocate the sum 
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between principal and interest but records 
it in a general ledger as suspense, the assess- 
ing officer is jusUfied in the absence of any 
evidence of appropriation to interest, where- 
in a partieulai payment did not exceed the 
amount due in respect of in erest, in assum- 
ing that the ordinary course of business had 
been followed and treatin© it as interest. 9 
P. 240=1930 P. 81 (S.B.). Where an 

assesses receives payment in respect of a mort- 
gage decree, but he does not credit the 
amount towards outstanding inteiest due to 
him, the Income-tax Officer is entitle 1 to 
treat the amount as first applicable to tlie 
outstanding interest and assess on that 
amount. 60 LA. 146=12 P. 318=64 M.L. 
J. 612 (P.C.). When a mortgagee purchases 
at auction under a decree of the Court the 
property which was the subject of the moit 
gage, he can be sail to have reeei^^ed the 
equivalent of the in*eiest due on his moit 
gage. (1929 P. 476, Bef.) 60 LA. 146=12 
P. 318=1933 P.C. 108=64 M.L.J. 612 (P. 
C.). Whe^e a method of accounting is ac- 
cepted by the Income-tax Officer in one 
transaction, he cannot object to ^ the same 
method, in similar other transactions. 1928 
N. 102. Stock valued at cost price — Mar 
ket^ price less in year of assessment — Asses- 
see not claiming loss on that head — Cost 

price s’ ould be considered. 12 P. 318. It 
is unjust that, in treating the book income 
as the actual income, the losses which would 
have been deducted if the book income had 
been treated as the actual income in a par 
ticular year by the assessee, should not oe 
deducted. That being so, the assessee is 
entitled to deduct from his estimated in- 
come the actual losses that may have been 
suffered in a particular year and the amount 
of irrecoverable debts that should have been 
discovered and could have been discovered 
in a particulir year. 1929 A. 819=124 L 
C. 467. Tbe procedure of the assessing 
authority is a judicial one and he ought co 
act on evidence. But where money is 
brought into cash account, he has the right 
to require a satisfactory e:^lanation of how 
and why it came in; and in the absence of 
a satisfactory expbnation or if he receives 
an explanation which he cannot believe, the 
assessing officer is entitled to regard the ac- 
count as unsa^^isfactory. If he finds that a 
money-lender is in the habit of showing in 
his books that loans carrying interest have 
been repaid wif'out interest or that a loan 
secured by a note has been renewed by a 
new note without any provision for interest, 
he is at liber:v to consider the accounts un- 
satisfactory. 1937 Lah. 919. In the case of 
an assessment under the Income-tax Act, 
the only person who has knowledge of all 
facts in regard to the maintenance of ac- 
counts is the assessee himself. The burden 
in the first instance is always on his to esta- 
blish tha" accounts asked for* are not main- 
tained, and his attempt to prove that point 
may always^ be^ met by reliance on ciTcum- 
0' ances indicating that the evidence given 
or led by him cannot be relied upon. The 
Income-tax Officer is entitled to disbelieve 


improbable statements and to ask for some- 
thing more ito be produced by the assessee 
which will satisfy him that the accounts de 
manded are not, in fact, maintained. 16 
Luck. 579 = 1941 I.T.R. 225=1941 Oudh 
279. See also 1937 Lah. 721. 

Lands taken over in liquidation oh 

DEBTS DUE TO ASSESSEE — PROFIT AND GAIN, 
HOW COMPUTED. — No doubt the value of the 
land taken over in liquidation of debts due 
to the assessee as set out in the assessee^- 
books of account may be treated as pnma 
facie evicle ce of its true value, and thw 
assessee normally would have no cause of 
complaint if the Income-tax Authorities ac 
cetpeJ for income-'tax purposes the value 
which the assessee himself had put upon 
his assets in his books of account. But 
the Income-tax Officer must find what aie 
the real profits and gains of the business in 
the accounting year. Thus, if the estimab 
ed value of the lands in the accounting 
year is greater than ithe principal sum than 
was lent, the Income-tax Aulthorities will 
be entitled to treat the balance, after de- 
ducting an amount eqiuvalent to the loan, 
as representing profits and gains accruirg 
from the transaction, and to assess the 
same as income chargeable with income-tax. 
But ifiu he estimated value of the lands is 
less than the amount of the principal sum 
that has been lent, no tax will be charge- 
able in t’^e accoun'ing year in which the 
lands are transferred, although it may be 
that the estimated value of the lands in tha*" 
year exceeds the amount due to the assessee 
in respeo of interest on the loan. But as 
the assessment is made upon the footing 
that the transaction has been completed 
during » he accounting year, the as'^essee is 
not entitled to have the value of the lands 
reassessed in any other accounting year ex- 
cept thai' in which the lands are sold by him, 
and until the sale takes place the final ad 
justment of the assessment musr necessanh 
remain in suspense. 12 R. 483=1934 R* 
274 (S.B.). If the assessee gives no infer 
mation whatever of the sources of the cre- 
dits in his bank accoun;I:s, the Income-tax 
Officer is authorised to act under see. 13 in 
making the assessment. As no question of 
law arises in such case, a reference under 
see. 66 (2) c'^nnot be made. 50 O.W.N'. 377. 
On 12 — 2 — 1891, A, an Oswal Jain, the 
founder of t’^e assessee’s firm, died leaving 
a widow .who on 26 — 2 — 1891 adopt ed a son 
M. M died on 5 — 6 — 1895 without issue 
but leaving his widow S. On 31 — 8 — ^1896, 
S adopted a boy, under an agreement with 
fati er to the effect ^"hafc she should not be 
divested of the estate of her husband. The 
adopted boy died in July, 1915 and on 
14--4 — 1918, S gave the business and its 
assets to her daughter in-law, who in May, 
191., adopted the assessee, Mohanmull. He 
had two sons and two daughters. S died 
in 1923 and in October, 1930, her daughver- 
in-law gave to each of her grandsons R^'. 
1,50,000 and to their mother (the asses 
wife) Rs. 1,00,000. died in 1931. With 
the monies given to the sons of the assesse'=*- 
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th© income, profits and gains cannot propeily be deduced, therefrom, then the 
computation shall be made upon such basis and in such manner as the Income-tax 
Officer may determine. 


and to his wife, three businesses weie st aired 
in tliSir lespective names. The a&se&see sue 
ceeued to the main business in 1931 on toe 
death of his adoptive mothei. Fiom l,.ul 
to 1939-1940, the four businesses weie as- 
sessed separately to income-tax, but in 'uhat 
yeai the income-t«.x Offlcei held that aU the 
four were leally one and carried on by cue 
join'u family of which the assessee was the 
head. This was reversed by the Appellate 
Assistanu Commissionei on appeal. Thdi ‘ 
was an appeal to the Appellate Tiibuudl, 
who maae a reference to the High Couit. 
B.eld, (1) ttha since the gifts made by the 
widow S were found to be hona fide transac- 
tions and weie accepted as being valil i.v 
the family, it followed that the businesses 
carried on in the names of the two sons and 
wife of the assessee were genuine businesses 
and were not paits of the business earned 
on by the assessee, MohanmuU; (2) thit it 
was open to the members of the family to 
accept the gifts made as being valid and. 
binaing on them and that the assessee who 
was most concerned not having challenged 
their validity, it was not open to a third 
party to do so; (3) that the income of the 
business in the names of the assesse^^s 
sons and wife could not therefoie be asses- 
sed as the income of a Hindu undivided 
family in the hands of the assessee. 209 
I.C. 472=1943 I.T.R. 352=56 L.W. 402 = 
1943 Mad. 648. 

Unrealised decree — ^Entrt in interest 
KHATA — Item not taxable. — ^U nrertlised 
deeiee entered in the inteiest Jehata, the 
amount of which has not been receive j in 
faclu is not taxable income for the purpose of 
assessment. There is nothing in sec. 2 (15) 
or of sec. 16 of the Act, which would im- 
ply that the total income is to include an 
amount which had been decreed but not re- 
ceived. 57 A. 737=1935 A.L.J. 374=1935 
A. 378.8 Bad debt — ^Personal decree ob- 
tained in 1928 — ^Appeal dismissed in 1931 — 
Amount due on personal deeiee — ^Whelhet 
can be claimed to be bad debt during ac 
counting period of 1932-33. 163 I.C. 629= 

1936 L. 441. 

Fresh promissory note issued by debtor 
POR OLD debt interest. — Where the asses 
sees have elected to tieat the interest due 
under the oiiginal loans as having beer re- 
ceived and piid on the execution and deli- 
very of the fresh promissory notes by the 
debtor and the in'-erest is entered as having 
been received both in the interest account 
and in the personal accounts of the respec- 
tive debtors, and the creditors have acceptel 
the obligations of the debtors un^er the 
fresh promissory notes in substitution foi 
the old deb's and the interest due thereon, 
and in past years were content that the 


inteiest accruing in this mannei should be 
asse^se I to income-tax, it cannot be said 
chat chere weie no mateiials before the 
Ineome-iax Oificer winch would justify him 
in concluding t.iat these sums lepiescnved 
interest liable to assessment, which ihe 
assessee has 1 eg aided as Lemg liquidated by 
delivery of fresh piomissoiy notes. In such 
eases, if the assessees want to escape ds- 
sessment for such inteiest, they should 
so adjust their accounts as to make it cloar 
that the acceptance 01 a fiesh promissoiy 
note is not taken as elCectmg payment of 
the inceiesL uue unaei the old loan. 13 R. 
231=1935 R. 109. 

Sec. 13: Proviso. — ^No burden is im 
posed on 'the Income-tax Authorities to prove 
by ^positive e'^idence’ that the accounts are 
unrealidble 01 that the liguie at which they 
assess is the correct iigure. The question of 
unrealibility of accounts is a question of 
fact and piimarily falls for the determina- 
tion of the Income-tax Authorivies alune. 
If, therefore, it is once decided by them 
that the aecouiSwS are fictitious or unreliable, 
their finding cannot be disturbed, unless of 
course it is altogether capricious and inju- 
dical. Secondly tne Income-tax Officer can- 
not be expected to lead evidence to prove 
the assessee’b transactions for the acc”oant- 
ing year. There must bo some material be- 
fore the Income tax Officer on which to base 
his estimaoe, but no hard and fast rule can 
be laid dowm to define what sort of mui.e- 
rial IS required. The law nowhere contem- 
plates that the Income-tax Officer is a party 
to the case in the sense in which an oi di- 
nary party to a civil litigation is, and he ct.n- 
not be expected to be in possession of such 
evidence as would be required from an or*li- 
nary litigant >0 lefute the case of his adver- 
sary. I.L.R. 1938 L. 10=39 P.L.R. 1028 
=1937 L. 721. See also 16 Luck. 579= 
1941 Oudh 279; 1943 I.T.R. 525. Under 
bee. 13, proviso of the Income tax Act the 
Income-tax Officer is the sole judge on the 
question of the possibility of deducing the 
income fiom the method of accounting 
employed by the assessee, and if the princi- 
ple of applying a fiat rate is not objected to, 
its reasonableness cannot be made the sub- 
ject of a reference to the High Court under 
sec. 66 (3). 1939 I.T.R. 151. The Lngu- 
age of t’ e proviso to sec, 13 makes 't clear 
thai discretion is vested in the Incom*^ tnx 
Officer; but obviously it was not the Inten- 
tion of the Legislature tha‘. such diserdion 
should be arbitrary. What the Court b-s to 
consider is whether the Income-tax Officer 
exercised his judgment in arriving at the 
conclusion that the income, profits and gains 
were not properly deducible from the asses- 
see’s regularly kept books of accounts. LL. 
R. (1940) All. 805=1941 A.L.J. 79=1941 
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All. 24. There is nothing in the Act to 
restrict, in respect lO an assessment made 
under the proviso* to sec. 13, the powers 
which the higher authorities of the Depart- 
ment have under secs. 31 and 32 respective- 
ly. The basis and the manner of assessment 
adopted by the officer can be set aside in 
appeal by the Assistant Commissioner. 
1942 LT.R. 239=1942 A.L.J. 383=1942 

A. 307. It is a ques).ion of law, into which 
the High Court is entitled to inquire, whe- 
ther there is any evidence on which the 
Income-tax Officer could come to the deci- 
sion that the method of accoun^uing adopted 
by the assessee is such that the gains could 
not be computed except by the arbitrary 
method coniccmplated by the proviso. If 
there was no evidence to justify the Income- 
tax Officer's rejection of that method of 
under first part of sec. 13, and not under the 
proviso. "Where there is no other reason 
except the fact of reduced profit to justify 
the assumption that profits cannot properly 
be deduced, from a mei hod of accounting 
which admittedly has been legularly employ- 
ed by the assessee and has been accepted in 
the past, the use of the proviso to sec. 13 for 
the purpose of Production of an arbitrary 
maxmer of computing the profits is not justi- 
fied. 1934 L. 876. Under sec. 13 of the 
Income-tax Act, the Income-^tax Officer has 
a discretion to accept or reject the asses- 
sees’ books. If he rejects them, as he is 
enjtitled to do and if the principle of flat 
rate theieby becomes applicable, the amount 
of such rate is entirely in the discretion of 
such officer. The mere fact thsiu a high 
rate of profits has been applied by the de- 
partment not by itself warrant the 
High Court in directing the Commissioner to 
sta/.e a case. 1938 A.L.J. 507=1938 A, 367. 
"When an Income-tax Officer is acting under 
the proviso to sec. 13 of the Income-tax Act, 
he must remember thal his jud^ent must 
be properly exercised. It is misleading to 
describe this duty of the Income-tax Officer 
as a discretionary power. The application 
of a fla^t rate is not always proper when a 
truer state of income can be ascertained. 
1938 KU-J. 172=1938 H. 485. Where ope- 
rating under the proviso to see. 13, the 
Income-tax Officer in dealing with a money- 
lending firm, arrives a*’ an income based up- 
on an ascertainment of the average interest 
percentage on the whole capital, it cannot 
be said that it is an arbitrary way, or a 
mere guess work Nor is there anything 
vindictive, capricious or unfair in what the 
officer has done. 1940 Nag. 88=1939 I.T. 

B. 613=1939 N.Ij.J. 553. An assessee has 
no option of declaring debts bad. Whe- 
ther a debt is a bad debt and when it be- 
comes bad are questions of fact to be deter- 
mined in case of dispute not bv the assessee 
but bv the appropriate tribunal upon a con- 
sideraHon of all relevant and admissible evi- 
dence. The decision of the Income-tax Offi- 
-cer on the ouestion whether a debt is bad 
or irrecoverable operates only for the par*ii- 
-cular year under assessment and it would be 
•open to the assessee to repeat his claim in 


respect of any paitieular deb>i in any subse- 
quent year, provided the debt had not been 
recovered in the intern^al. 16 L. -tl6 = 1935 
L. 539. See also 163 LC. 629=19.3r. L. 441. 
An assessee whose business was to sell gold 
and silver was served with no*.i<'es undei 
see. 22 (4) and sec. 23 (2) of the Act and the 
assessee’s munim was specifically questioned 
in respect to the profis from the jiald and 
silver transaddons. The Income-tax Officer 
applied proviso to set'. 13 in respect nf trans- 
actions in respect of gold alon^. Seld, 
that the Income-tax Auhori'des weie justified 
without giving any other kind of notice to 
the assessee, in applying the pioviso to sec. 
13 in respect to transactions in gold while 
accepting the books of account in lespect 
to ‘transactions in silver. I.L.R. (1940) All, 
805=1941 A.L.J. 79=1941 All. 24. The 
answer to the question whether interest not 
actually received in cash but debited to ac- 
counts of various debtors during The year 
can be included is the income of that year 
depends upon the method of accounting em- 
polyed by the assessee is a question uf fact. 
Where the assessee has not follow t-d a sys- 
tem of accounting from which the correct 
income for the year can be accurately deter- 
mined, the Income-tax Officei is justified in 
computing the income under the proviso to 
see. 13. (1945) I.T.R. 198. 

Method op accounting — Alteration- - 
Duty op Income-tax Oppicer. — The proviso 
to sec. 13 gives the Incom-tax Officer full 
liberty of action if he is satisfied that the 
method adopt^ed by the assessee does not 
allow of a correct assessment of the profit^. 
When he is of this opinion it is his bounden 
duty to adopt anotcher method, a method 
which he considers will permit of a satis- 
factory assessment. (1946) 1 M.L.J. 161= 
1946 M. 314. 

Income on promissory notes — Taxation 
— Basis. — Whether the Assistant Commis- 
sioner is justified in taxing the income on 
promissory notes, bonds and mortgage deeds 
on the basis of interest accrued on the toxai 
amount invested in such promisory notes, 
bonds and mortgage deeds, and not on the 
basis of interest actually realised by the as- 
sessee during llhe accounting period is a 
question of law. 1934 L. 43=148 I.C. 228, 

Assessment under sec. 13— Question dp 
LAW, IP ARISES. — A finding by the Income- 
tax Officer and the Assist. ant * Commissioner 
that no regular method of accounting had 
been employed by the assessee and that the 
method employed was defective is a decision 
on a question of fact. When the Income-tax 
Officer makes an assessment under the pro- 
viso to sec. 13 of the Income-tax Act, it may 
be shown that he has proceeded on a wrong 
basis of lawj it cannot be said that in every 
case a queslion of law arises as to whether 
the assessment under the proviso to the sec- 
tion is legal or not. 36 Bom.L.B, 818=1934 
B. 378. Where the method of accounting 
is one regularly employed by the petitioner 
assessee, the proviso to sec. 13 does not eoihe 
into operation, 1930 D. 197, Proviso does 
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no <ipply T-^heie genuineness of account is 
doubtful. Sec. 23 (2) applies in such a 
ease. 7 L. 138=1926 L. 201. An Income-tax 
Officer does not appear to be empowered bv 
sec. 13 Vo dispense with a notice under sec. 
23 (2) of the Income-tax Act. 10 L. 833= 
1930 L. 277. Once it is established thac 
no method of accounting has been regularly 
employed or that the method employed is 
such that in the opinion of the Imcome-tax 
Officer the income, profits and gains cannot 
properly be deduced therefrom, the proviso 
to sec. 13 comes into operation and the 
Income-tax Officer becomes the sole arbiter 
of the basis on which they shall be comput- 
ed. Where a colliery proprietor had invest- 
ed the money in mortgages and loans and had 
kept regular and proper accounts of his in- 
come from the colliery and had not kept any 
account of his income from his investment 
in mortgages and loans, held^ that the 
Income-tax Officei was justified in making 
an assessment of his income under the pro 
viso to see. 13. 132 I.C. 523=1931 L. 432. 

See also 13S I.C. 214=1932 L. 178; 1935 L. 
840; 162 I.C. 995. Where the method of ac- 
counting regularly employed by the assesses 
is the so-eaUed mercantile system of ac- 
countancy or book profit system, it is upon 
that basis alone that he is lO be assessed to 
income-tax under see. 13 of the Income-tax 
Act. Under this system, entries are made 
in the account on the date not of the receipt 
of money or expenditure of money but on 
the date of the transactions irrespective of 
the date of cash payment. A profit and loss 
account prepared on this basis is accepted as 
evidence of the assessee’s income and assess- 
ment is made accordingly. If any part of 
these “book profit” is later on found to have 
become irrecoverable, it is deducted from the 
assessment as a bad debt. 1935 L. 12=36 
L.R. 199=1935 L, 12. Where the principle 
of asessment at a flat rate is not contested, 
its amount must be for the Income-tax Offi- 
cer to determine. 60 I. A. 325=14 L. 682= 
65 M.L.J. 335=144 I.C. 686=1933 P.C. 198 
(2) (3P.C.). Procedure of Income-tax Office- 
must in all eases be governed by judicial 
considerations. Hearsay evidence is no basis 
for assessment. 94 I.O. 156=1926 L. 233. 
Interest due bilt not collected is not assessa- 
ble. 24 K.L.E. 176=1928 17. 241 (1927 M. 
841, Dist.). When the opening and closing 
stocks of a business are both under-valued, 
the real profits of the company (for the pur 
poses of assessing income-tax and super-tax 
under the Income-tax Act) for a particular 
year cannot be ascertained by merely raising 
the valuation of the closing stock without 
taking into consideration the similar under- 
valuation of the opening stock. (52 B. 669, 
affirmed.) 57 I.A. 21=54 B, 213=58 M.L. 
J. 204=1930 P.C. 56. Where the com- 
putation of income, profits and gains for 
a particular year has been made under tbe 
provisions of sec. 13 upon such basis and in 
such manner as the Income-tax "Xlfficer may 
‘ determiue, the assessee is entitled to ^ show 
that income, profits and gains included in the 
lassessment for a subsequent year were inclu- 
C. G. M .— 367 


ded in tha^t computation, and it is a question 
of fact to be decided on the evidence m 
each patieular ease. 7 E. 644=1929 E. 248 
(F.B.). 

Secs. 13 and 23 (3) : Eelative scope. — 
See. 13 of the Income-tax Act cannat be 
divoiced entirely from sec. 23 (3) because it 
is only in an inquiry under see. 23 (3) that 
sec. 13 can operate. There is no conflict )r 
divorce between sees. 13 and 23 (3). In pro- 
per cases the two sections work together. But 
the proviso to sec. 13 does not have refer- 
ence to the manner in which information 
obtained either by priva/re inquiries or other- 
wise. It relates to the manner in whien 
material before au Income-tax Officer shall be 
used. I,L.E. (1940) Kar. 309=1940 Sind 92. 
Sec. 23 is concerned with assessment and see. 
13 with computation. It is not quite cor- 
rect to say that an assessment should be made 
under the proviso to see. 13 when the asses- 
see’s books are found unreliable and rejec- 
ted,^ though it must, in such circumstances, 
be in accordance with a computation made 
under the proviso to sec. 13, 1939 I.T.E. 
515. All that sec. 13 really says is that if 
the method of accounting employed by the 
assessee is one which does not properly dis- 
close the income, profits and gains of the 
assessee, the Income-tax Officer can adopt 
his own method. But in doing so he must 
have reference to the accounts before him 
as see. 13 does not contemplate the rejection 
of the accounts. See. 13 adds nothiner to, 
and takes nothing away from, see. 23 (3), T, 
L.E. (1939) Mad. 404=1939 Mad. 371 = 
(1939) 1 M.L 1 .J. 451. Where no return has 
been made at all or if a return has been made 
and the notice given has not been complied 
with, then sec. 23 (4) applies and the Income- 
tax Officer has to make the assessment to +he 
best of his judgment. But where there has 
been a return and the notice has been com- 
plied with and iu is found that the books 
which are put forward to support the leturn 
are unreliable, then one goes to sec. 13. See. 
13 is no*- an assessment but a computation 
section. The proviso to sec. 13 gives the In- 
come-tax Officer as wide, if not wider, power& 
than he is given under see. 23 (4) and it is 
not unreasonable, because see. 23 (4) applies 
to a case- Where ithe assessee does nothing, 
whereas the proviso applies where the assessee 
does something positively false. 1939 I.T. 
E. 613=1939 N.L,J. 553=1940 Nag. 88. 

Secs. 13 and 66; Opinion op Incoi^e-tax 
Oppicjer — Question op law, ip involved. — 
Where the Income-tax Officer is of opinion 
tha/I the assessee’s books are not sufficiently 
weU kept and he could not correctly assess 
the income of the assessee on the method of 
accounting followed bv him, he is justified 
under see. 13 in making the assessment in 
such manner as he might determine. No ques- 
tion of law can be said to be involved in such 
a case. 261 I.C. 485=1941 I.T.E. 616= 
1942 Pesh, 47 (1). Assessee furnishing un- 
reliable accounts — ^Estimation of income 
under sec. 13, Proviso — Further scrutiny on 
appeal — Eejection of aeoomufc books— ^Pro- 
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14. (i) The tax shall not be payable by an assessee 
Esemptions of a general respect of any sum which he receives as a member 
nature. of a Hindu undivided familyj ^ [where such sum has 

been paid out of the income of the family.] 


LEG-. REE. 

1 Inserted by Act XI of 1944. 


priety — Application to High Court for ordei 
directing statement of case — ^Maintainabi- 
lity. 194^ I.T.R. 110. 

yEC. 14. — \^8ee also notes under sec. 4, 
supra,] 

Cl. (1) : Applicability — Conditions. — 

The income of an impartible Raj in the hands 
of the holdei is ito be assessed on the footing 
that the income is the income of an individual 
and not of an undivided family for purposes 
of assessment to income tax. 19 Pat.L.T. 
858=1938 P.W.N. 801=1938 Pat. 611. 8ec. 
14 (1) can apply only if two conditions a^e 
made out. The assessee should establish tha*- 
he is a member of a Hindu undivided familv 
and that the sum in question has been recei- 
ved by him as such. The relaJtion of ean^e 
and effect must exist between the position of 
the assessee as a member of a Hindu undivi- 
ded family and the receipt by him of the 
sum which is a question for the purpose ot 
assessment. If a person who is a member of 
a Hindu undivided family receives an allow- 
ance not because he is such a member but 
wholly apart from that position, see. It (1) 
does not apply. 56 A. 1009=149 l.C. 306 
=1934 A. 18. See also 59 M. 377=1936 M. 
67=70 M.L.J. 13 (F.B.), ^Tleceiveb as a 
member of a Hindu undivided family^' — 
Hindu joint family — ^Death of coparcener-- 
Widow suing for pandtion on ground of alle- 
ged separation of husband — Compromise — 
Widow admitting joint status and recehing 
maintenance from family and living apart— - 
Amount received at maintenance — ^Exemption 
from taxation. See 21 Pat. 615—1942 Pat. 
458=1946 I.T.R. 134. The Income-ta'’' Act 
clearly contemplates 'that, in the case of mem- 
bers of a joint Hindu family, the unit of 
taxation shall be the family itself and^ not 
each individual member, i.e., the entire jc»int 
income of the members of the family is taxa- 
ble only in the hands of the family, and no 
part of it is taxable in the hands of the indi- 
vidual coparceners. This provides I* he clue 
to the meaning of the words “as a member cf 
a Hindu undivided family^’ occurring in sec. 
14 (1) of the Act. Sec. 14 (1) exempts from 
taxation in the hands of a member of a 
family income which is liable to ’taxation in 
the hands of the family, whether it has been 
so taxed or not. In this view of the matter, 
the burden is on the assessee to show that 
the sum in respect of which he claims exemp- 
tion is assessable in the hands of the family. 
Quaere, — Whether an allowance ^ paid to a 
member of an undivided family and not ex- 
empted from assestoen^ under sec. 14 ’(!> 
may not be exempted on some dtfier ground I 
14 P. 785=16 Pat,L.T. 351^=^19-35 P. 342 (S. 
B.). A sum of money received ’as mainten- 
ance by an assessee entitled, aS'the brother 
of the last Zamindar, to receive inaintenance 
out of an ancestral impartible estate is a sum 


received by him as a member of a Hindu uu- 
divided family within the meaning of Cl. (^1; 
of see. 14 of the Income tax Act, and as sucli 
exemp from taxation. 57 M. 1023=1934 M. 
608=67 M.L.J. 306 (E.B.). See also 14 P. 
313=1935 P. 8= (1944) I.T.R. 153. Whe.e 
the amount of maintenance that the widow 
of a piedeceased coparcener has in the past 
been receiving as a member of a Hindu un- 
divided family has been fixed by an agree- 
ment, the amounifc received by her under the 
agreement does not cease to be an amount re- 
ceived by her as a member of an undivided 
Hindu family. 1945 A.L.J. 227=A.I.R. 
1945 All. 286. Income personally derived by 
an assessee as a member of a joint family 
not taxable under see. 14 of the Acit. 3 P. 
664=1924 P. 644. See also 2 Pat.L.R. 122 
(Or.). 6 P. 20=1926 P. 256. The property 
belonging to an estate subject to the rule of 
primogeniture is still the property of the 
family and no*- the sole property of the mana 
ger for the time being for the purposes ot 
super-tax. In computing the income of the 
head of an impartible family governed by the 
law of primogeniture, the allowances paid to 
junior members thereof should be deducted. 
They cannot be deemed to be part of the in 
come of the family. They are the separate 
property of the junior members on which 
they can be separately assessed. 14 L. 255= 
141 I.C. 415=1933 L. 284. For the pur- 
poses of the Income-tax Aot, an ancestral im- 
partible estate is joint family property, and 
the mother of the holder of the estate is en- 
titled -under the Hindu Law to be maintained 
out of the revenue of the estate. The allow- 
ance for maintenance fixed for her is in satis 
faction of the right to be so maintained, 
and she must therefore be deemed to receive 
it as a member of the joint family and siie 
m a member of the joint family though she 
is only estitled to maintenance. Therefore 
maiii'tenance allowance paid to the mother of 
the holder of an impartible estate is exempt 
from tax under sec. 14. 24 Pat. 159 = (1945) 
P.W.N. 75=1945 Pat. 205. Impartible 
estate — Dispute between holder and widow of 
last-holder — Compromise — ^Allowance agieed 
to be paid to her in adjustment and release of 
her claim to maintenance — ^Exemption from 
tax— Right to. (1944) I.TJB. 489=1944 
C.W.N’. 459=1945 Oudh 54. The allowances 
received by an adult son from his father, 
a taluqdar of Oudh, out of the latter’s in- 
come from the taluqdari estate which is go- 
verned by the Oudh Estates Act, 1869, is not 
exempt under sec. 14 (1) of the Income-tax 
Act and is liable to assessment in as much 
as the property is in no sense joint and tue 
assessee has no claim qfwa member of an un- 
^vided Hindu family to maintenance from 
it and does not receive the maintenance or 
allowance as a member of a Hindu undivided, 
family. 1943 O.W.N. 433=1944 Oudh 17. 

^Tteceived as a membei of a Hindu un'livl- 
ded family’* — Test — Impartible estate — 
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Widow suirenaering estate to another estate 
holdei and receiving maintenance allowance 
charged on sui rendered esate — ^Allowance — 
If exempt from tax. 1945 I.T.I&. 1S4. See 
also 1942 Pat. 45S. It was held that 
assessee, a Hindu widow who was in receipt 
of an allowance from an owner of an impax- 
tible estate regulated by the Oudh EstaLCo 
Act cannot be piesumed to be a member ox 
an undivided Hindu family within the mepu 
ing of sec. 14 (1) from the mere fact that 
the allowance was given by a talukdar to a 
Hindu widow who would be entitled to an 
allowance under ordinary law, or that she was 
in receipt of the allowance in that capacity. 
It was fui'fcher held that the question whe 
ther a person is or is not a member of Hindu 
undivided family is primarily a question of 
fact. 1943 O.W.]Sr. 94=1943 I.T.R. 235= 
1943 Oudh 37. The widow of a deceased 
coparcener is a member of the imdivided 
family of her husband. Maintenance and 
arrears of maintenance received by the 
widow of a deceased member of an undivi 
ded family is exempt from itaxation undei 
sec. 14 (1). 63 M.L.J. 542=56 M. 1=1932 

M. 733 (E.B.). When a member of a Hindu 
undivided family receives a grant by way 
of maintainance from the head of the family, 
it is not necessarily received “as a membei 
of the family.” 14 P. 313=1935 P. 8.^ A 
person to be a member of an ^undivided 
Hindu family^ under sec. 14 (1), need not 
have a vesivOd interest in the family property. 
Hence a mother may be a member of such 
an undivided Hindu family and when she, 
by virtue of her right to receive maintenance 
from her son, receives it from him or his 
estate, tax is no< payable on it. The fact 
that provision had been made in a will for 
the payment of •thi's maintenance would not 
affect the question. 1940 O.W.N. 853=1941 
O. 22=16 Lruck. 159. Hindu undividea 
family consisting of two bi others — Heath of 
one— Widow of latter relinquishing life es- 
tate in favour of surviving coparcener in 
consideration of receiving monthly payment 
as maintenance — ^Amount received is iiot re- 
ceived as a member of Hindu undivided 
family. 1940 I,T.EL. 404. The widow of 
a Hindu coparcenar though not herself a 
member of the coparcenary body, may never- 
theless be a membei of the undivided Hindu 
family. Wheie in settlement of disputes be- 
tween such a widow and the o>her members, 
a sum is agreed to be paid to her monthly as 
maintenance for her life, and subsequently 
there is a disruption of the joint family, the 
widow thereafter continues to be a member 
of a Hindu undivided family with each of 
the entities into which the family is disiupted, 
irrespective of whether any such entity con- 
sisted of one male member or of several male 
members. Upon this view she will be exemp- 
ted from payment of income-tax under sec. 
14 (1). I.LB. (194B All. 43=1940 A.L.J. 
848=1941 All. 83. The expression “Hindu 
undivided family” occuning in the Income- 
tax Act connotes a family restricted to the 
coparcenary, i,6*, a family having coparcenary 
interest in income or property and not a joint 


family consisting oi seveial membei b li\ing 
together, iriespecLive of the existence 01 non 
exis ence of any co-paieenary piopeity. A 
Hindn cannot be consideied to be a membei 
of a coparcenaiy when he has no sons, and 
when the othei membei s of the family living 
with him are only females. Even when there 
aie male membei s who can be eopareeneis 
with him, theie must he ancesftral or joint 
property 01 property thrown into the com- 
mon stock, befoie there can be a coparcenary 
or Hmdu undivided family as conluemplated 
by the Income-tax Act. The income from 
property which is neither ancestral nor 
thiown into the common stock, bu!t which has 
been tieated as separate property by the 
members of the family concerned cannat be 
regal ded family for purposes of income-tax. 
A statement by a member of a Hindu family 
in an affidavit filed by him in assessment pror 
ceedings that certain property is joint can- 
not be taken to be an irrevocable declaration 
‘ipso facto creating a coparcenary as between 
him and the other members, so as to entitle 
the members to claim assessment as a Hindu 
undivided family. 40 O.W.N. 517. An 
assessee claiming exemption under sec. 14 (1) 
of the Income-tax Act should establish that 
he is a member of a Hindu undivided family 
and further that the sum in question has 
been received by him as such. See also 1934 

A. 818; 1935’ Pat. 342 cited under see. 4,. 
sfU/pra, A junior member of a joint family 
possessed of impartible raj is a member of a 
Hindu undivided family within the meaning 
of sec. 14 (1), as the custom of impartibility 
does not supersede the general law so far as 
his status is concerned, though his rights to 
demand partition and to participate in the 
income of the estate is taken away. If such 
a member is assessed to income-ltax on the 
amount of the maintenance received by him 
from the holder of the impartible raj, the 
question for consideration is whether the* 
allowance received by him is a payment made 
to him as a member of the family. If the 
assessee is entitled to be maintained,^ and if 
the allowance is in sa^bisfaetion of his right 
to be so maintained he should be considered 
to have received it as a member of a Hindu 
undivided family. 56 A. 1009=149 I.O. 306 
=1934 A. 818; 14 P. 785=1935 P. 342 (S. 

B, ). There is a distinction between a custo- 
mary inparbible estate and an estate granted 
by the Crown subject to descent by primo- 
geniture. While blending may be possible 
in the former, it is not so in the ease of the 
latter. What sec. 14 (1), Income-tax Act, 
contemplates is that the receipt should be 
from the joint income of the family and not 
otherwise. The unfailing test for the applica- 
bility of see. 14 (1), is to determine whether 
the allowance would cease if the assessee cea- 
sed to be a member of the undivided family, 
if any, I.L.E. 1938 Lah. 47=40 P.L.E. 1007 
=1937 Lah. 905=1946 I.T.E. 134. Joint 
Hindu fa 3 ^y— Proof of separation — Indivi- 
dual assessment of members to income-tax. 
33 C.W.K. 1190=1930 C. 178. Dividend in- 
come — ^Payment of net dividend after de- 
ducting tax — Assessment of .gross income^ 
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(2) The tax shall not be payable by an assessee — 

{a) if a partner of an unregistered firm, in respect of any portion of his 
share in the profits and gains of the firm computed in the manner laid down in 
clause (6) of sub-section (i) of section 16 on which the tax has already been paid 
by the firm ; or 

{b) if a member of an association of persons other than a Hindu undivided 
family, a company or a firm, in respect of any portion of the amount which he is 
entitled to receive from the association on which the tax has already been paid 
by the asscciation.] or 

{c) in respect of any income, profits or gains accruing or arising to him 
within an Indian Scate, unless such income, profits or gains are received or deemed 
to be received in or are brought into British India in the previous year by or on 
behalf of the assessee, or are assessable under section 42.] 


LEG. REE, 

1 Subsfatuted by see. 16 of Act VII of 1939. 

2 Added by Act XXIII of 1941. 

s^ubsequent lec^eipt by apsebsee of amount tie- 
ducted — Liability to further assessment. 47 
Bom.L.R. 281=1945 Bom. 431. 

Exemption cnder Bec. 14 (1) — ^Burden oe 
Proof, — Sec. 14 (■) merely relieves the 

assessee from showing that the sum in res- 
pect of which he claims exemption has already 
been taxed in the Rands of the family. It 
does no‘u reheve him from the necessity of 
showing that the sum received is a part of 
income, or property, in which he had a ves- 
ted right as a member of a Hindu undivided 
family. 14 P. 313=1935 P. 8. See also 14 
P. 785=16 Pat.L.T. 351=1935 P. 342 (S.B.). 

Sec. 14 (2). — The phrase ‘Vhere the pro- 
:ftts and gains of the company have been 
assessed to income-tax,” must be given its 
ordinary and natural meaning and cannot be 
read to include all the profits or gains of 
the company whether assessable or not or 
the total profits or gains; and consequently 
where a company whose profits are found to 
include specified sums to which, ia accordance 
with sec. 4, the Act did not apply and 
the said company has been assessed in res- 
pect of profits to which the Act did apply, 
such proportion of dividends as the specified 
sum bears 'to the aggregate of all profits 
disribued among shareholders does not be- 
come chargeable to tax in the hands of a 
shareholder, but is exempted from taxation 
to ordinary ineome-<tax in accordance with 
sec. 14 (2). 63 LA. 359=1936 P.C. 219= 

71 M.L.J, 405 (P.O.). See aUo LLfR. (1940) 
AIL 795=1941 AH. 15. According to the 
plain meaning of see. 14 (2) (a) of the In- 
come-tax Act, when there has been an assess- 
ment on the profits or gains of a company, 
•even though the dividends received by the 
shareholder are in fact to some extent paid 
out of profits or gains in the hands of the 
company which are free from taxation, the 
whole of the sum received by the assessee as 
shareholder, by way of dividends, is exempt 
from taxation. The section cannot he con- 
straed as meaning that the whole income of 
the comigany must he assessed or made charge- 
able to iaeome-tos in order ta make the pro- 
tection under it available.. 62 0. 133=39 0. 
W.Nr. 253. IVjtiere a husband and wife form- 
-ed a partnership end the hulband took some 


extra rights in himself of taking new pait- 
ners and each of them was entitled to take 
in new paii.ners after the death of the other, 
held, that a partnership was legally foimed. 
25 Bom.L.R .1225=1924 B. 182. A partnei 
might conceivably do business in his indivi- 
dual capacity and in that capacity might ren- 
der services \to the firm in consideration of 
which the firm might pay him a remunera- 
tion which would be a legitimate deduction 
from the assessable income of the firm. 139 
I.C. 290=1932 N. 65. See also 134 I.C. 198 
— 1931 L. 341=12 L, 663. In order to bring 
into play sec. 14 (2) (b) i'^ must be shown 
by the assessee that any income in his hands 
has already been assessed to income-tax in 
the hands of the firm of which he happened 
to be a partner. I.L.R. 1940 A. 795=1941 
All. 15=1940 A.L.J. 729. The profi/uS of 
the registered firm should be ascertained as a 
whole before the assessment is made upon in- 
dividual partners. But there is nothing in 
the Ac»t; to say that the firm is to he assessed 
first, still less the assessment on the firm is 
to operate as a sort of estoppel in favour of 
the individual partners. 58 0. 1204=35 C. 
•W.N. 534=1931 0. 686 (S.B.). When part 
of the profits of a registered firm have es- 
caped assessment, assessment can be made 
under sec. 34 and tax levied upon a partner 
of the firm in respect of his share of such 
pailfc, when proceedings under the said sec- 
tion against the firm itself in respect of the 
said part have failed for lack of jurisdiction 
and fresh proceedings are time-barred. 58 
0. 1204. 

Secs. 14 (2) and 16.— -Construction and 

scope ‘^Previous year” — Assessee deriving 
income from d^erent businesses — Different 
accounting periods — ^If can be fixed— Income 
derived after termination of previous year — 
If to be included in return and if assessable. 
60 B. 679=38 Bom.L.R. 450=1930 B. 225. In- 
come — Computation of — Money received bv 
assessee under father^s will out of income 
estate is to be included in income. 1940 I.T. 
R. 80. 

Secs. 14, 20 and 48: Construction’'* and 
SCOPE. ^Tt may be that 'there are inconsisten- 
cies between sec. 14 and what is implied in 
^cs. 20 and 48. But that cannot entitle the 
Court to modify or add to the plain words of 
sec. 14, by reference to the supposed impli- 
cations of secs. 20 and 48. 62 C. 133=39 
O.W.K. 253. 
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15. (i) The tax shall not be payable ^fin respect of aii’^ sums paid bv aa 

Exemption in the case of an insurance on the life of the assessee 

life insurances. ^ husband of the assessee or m 

respect of a contract for a deferred annuity on the life 
of the assessee or on the life of a wife or husband of the assessee] or as a con- 
tribution to any Provident Fund to which the Provinted Funds Act, ^riQSsla 
applies * * * * 

(2) Where the assessee is a Hindu undivided family there shall be exempted 
under sub-section (i) any sums paid to effect an insurance on the life of any male 
member of the family or of the wife of any such member. 

[^(2.A) Nothing in sub-section (i) or sub-section (2) shall apply to so much 
of any premium or other payment made on a policy other than a contract for a 
deferred annuity as is in excess of ten per cent, of the actual capital sum assured ; 
and in calculating any such capital sum no account shall be taken of the value of 
any premiums agreed to be be returned or of any benefit by way of bonus or other- 
wise which is to be or may be received either before or after death either by the per- 
son paying the premium or by any other person and which is not the sum actually 
assured.] (Inserted by Act XI of 1944) 

(3) The aggregate of any sums exempted under the section shall not, together 
with any sums exempted under the ^[second proviso] to sub-section (i) of section 7 
®[and any sums exempted under sub-section (i) of section 58F], exceed ®[in the 
case of an individual, one-sixth of the total income of the assessee, or six thousand 
rupees, whichever is less, and in the case of a Hindu undivided family, one-sixth 
of the total income of the assessee or twelve thousand rupees, whichever is less] . 

[15-A. Exemphon of portion of earned income , — ^The tax shall not be payable by 
an assesse in respect of such portion, if any, of the earned income included in his 
total income as is directed by the anual Act of the Central Legislature fixing the 
rate or rates of tax for any year to be deducted in making an assessment for that 
year, and for the purposes of determining the rates at which income-t^x (but not 
super-tax) is payable by the assessee for that year his total income shall be deemed 
to be the total income reduced by the said portion] (Inserted by ordinance IXof 1 945) 

Exemptions and exclusions 16. ’L(i) computing the total income of an. 

determining the total income, assessee — 


LEG. REF. 

1 Substituted for the original words by sec. 
17 of Act XXIII of 1941. 

■3 Substituted for the figures ^^1897”, by 

ibid, 

s The words ^^or to any Provident Fund 
which complies with the provisions of the Pro- 
vident Insurance Societies AcJfc, 1912, or has 
been exempted from the provisions of that 
Act” omitted by sec. 5 of Act XI of 1924. 

4 Substituted for ^^proviso” by sec. 17 oi 
Act VII of 1939. 

5 Inserted by see. of Act XU of 1929. 

6 Substituted for "one-sixth of the total 
income of the assessee” by sec. 17 of Aot 
VII of 1939. 

‘t Sub-sees. (1) and (2) submitted by sec. 
IS, ibid. 


Sec. 16: Total Income — ^Meaning — TJn- 
eeaIjISEd decree. — ^See 57 A. 737=1935 A. 
L.!". 374=1935 A. 378. The scheme of the 
Income-tax Act is that there is to be a state- 
ment of the total income of the assessee from 
which is to he deducted, for the purpose of 
assessing income '.ax, but not of super-tax, 
nor for the purpose of any graduation of in- 
come-tax by reference to total income, the 
amonnts of interest on tax free securities 
and of dividends and shares of profits al- 


ready taxed. 61 LA. 209=58 B. 317=1934 
P.G. 116=66 M.L.J. 643 (P.C.). There is 
no warrant for holding that unless a minor 
is admitted to the benefits of a partnership 
without any contribution to the assets, sec. 
16 (3) (a) (ii) (as amended by the Amend- 
ing Act of 1937) has no application. There 
is nothing in the section which justifies the 
Court *ia dravnng a distinction between a 
case where a minor^s property is vpith a firm 
and the case where the minor is allocated a 
share without any contribution to the assets. 
The seofcion can only be construed in ac- 
cordance vfith the words used in it. 1941 
Mad. 924= (1941) 2 M.L.L 891 (S.B.). 

Where under a deed of wakf executed m 
1929 by the assessee the trustees were to pay 
21 per cent, of the income of the property 
transferred to the wife of the settlor, see. 
16 (3) (b) applied and the income of the 
wife could be included in the income of as- 
sessee. I.L.E. (1944) Bom. 230 = (1944) I. 
T.R. 8=46 Bom.L.R. 108=1944 Bom. 160. 

Sec. 16 (1) (o) (as amended in 1939): 
Applicability. — ^It is the law in force at 
the time of assessment which governs the 
assessment and not the law as it was during 
the year in which the income was earned. 
Hence the income of the year 1938-39^ ac- 
crued before the Amendment Act earns 
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{a) any sums exempted under the second proviso to sub-seciion (i) of sec- 
tion 7, the second and third provisos to section 8, sub-section (2) of section 14 and 
the second and third provisos to section 8, sub-section (2) of section 14 and sec- 
tion 15 shall be included ; 

[‘‘and any sum exempted ander section 15-A shall also be included, except for 
the purpose of determinig the rates at which income-tax (but not super-tax) is pay- 
able by the assessee to whom the exemption is given] (Added by ordinance IX of 

1945O 

{b) when the assessee is a partner of a firm, then, whether the firm has 
made a profit or a loss, his share (whether a net profit or a net loss) shall be taken 
to be any salary, interest, commission or other remuneration payable to him by 
the firm in respect of the previous year increased or decreased respectively by his 
share in the balance of the profit or loss of the firm after the deduction of any interest, 
salary, commission or ther remuneration payable to any partner in respect of the 
previous year ; 

Provided that if his share so computed is a loss, such loss may be set off or 
carried forward and set off in accordance with the provisions of section 24 ; 

(c) all income arising to any person by virtue of a settlement or disposition 
whether revocable or not, and whether effected before or after the commencement 
of the Indian Income-tax (Amendment) Act, 1939, from assets remaining the 
property of the settlor or disponer, shall be deemed to be income of the settlor or 
disponer, and all income arising to any person by virtue of a revocable transfer of 
assets shall be deemed to be income of the transferor : 

Provided that for the purposes of this clause a settlement, disposition or 
transfer shall be deemed to be revocable if it contains any provision for the retransfer 
directly or indirectly of the income or assets to the settlor, disponer or transferor, 
or in any way gives the settlor, disponer or transferor a right to reassumc power 
directly or indirectly over the income or assets : 


force, and derived from assets comprised in 
revocable instruments of trust and settle- 
ment deeds executed by the assessee in 
favour of his daughters in April, 1933, be- 
fore the Amendment Act, has to be deemed 
to be the income of the assessee under revo- 
cable transfers of assets as contemplated by 
^ec, 16 (1) ( 0 ) of the Income-tax Act, as 
amended by Act VII of 1939. 1942 I.T. 

B. 1=(1942) 1 M.L.J. 16=I.L.R. 1942 Mad. 
:91=1942 M. 191 (S.B.). See also 1941 Pat. 
59. It is no doubt true that if there is pro- 
per material before the Income-tax Authori- 
ties to go behind certain transactions of 
sales, they may be justified in disregarding 
the apparent state of affairs and hold that 
properties acquired in the names of the sons 
of the assessee are benami for the assessee; 
but the onus in such cases lies on the 
Income-tax Authorities to shovr that the os- 
tensible owner was not the real owner. The 
fact that benami transactions are common 
in the country should not be allowed to pre- 
judice an ostensible owner without any evi- 
dence to establish that the real beneficiary 
was not be himself but some other person, 
-especially in the case of Mahomedan fami- 
lies. 1945 I.T.E. 452. The income derived 
from the assets comprised in a revocable in- 
strument of trust and settlement executed by 
the assessee before the commencement of the 
Income-tax T Amendment) Act, 1939, falls 
within the terms of sec. 16 (1) (o), as amended 


by the Inconie-'lax (Amendment) Act, 1930. 
72 LA. 141=49 C.W.N. 435=58 L.W. 373 
= 1945 P*.C. 89 = (1945; 2 M.L.L 11 (P.C.). 
On 18-4-1928, the assessee executed a settle- 
ment deed transferring certain properties 
to trustees who were to pay the income theie- 
of to his son JET, during his life and after the 
death of IT, the trustees were to hold the 
trust funds in trust for his heirs; the settloi 
reserved to himself a general power of revo- 
cation. On 13-12-1938, Le., during the ac- 
counting year, the assessee executed an- 
other deed revoking the life-interest to his 
son under the first deed under the power of 
revocation and declared fresh trusts during 
the lifetime of the son. He also reserved a 
power to revoke, wholly or partially, the 
tiusts, powers fnd provisions declared by 
the second deed as the trust deed of 18-4- 
1928 and to declare such new or other trusts 
for the benefit of H, his children or leni il 
descendants or for the benefit of any other 
child or children of the settlor, e.c. Held, 
(1) that the two deeds together involved i 
revocable transfer of assess, that the case 
fell within see, 16 (1) (c) and the first pro- 
viso, and theiefore the income of the trus^ 
funds could be aggregated with the income 
of the settlor (assessee) an<l could be deemed 
to be the income of the assessee under sec. 
16 (1) (c). 1944 LT.B. 185=46 Bom.L.B. 
134=1944 Bom. 164. See also 1945 Bom, 
254. 
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Provided further ihai the expression " settlement or disposition ’ shall for 
the purposes of this clause^ include any disposition, trust, covenant, agreement, or 
arrangement, and thr expression ‘ settlor or disponer ’ in relation to a settlement 
or disposition shall include any person by whom the settlement or disposition was 
made : 

Provided fun her that this clause shall not apply to any income arising to 
any person by virtue of the settlement or disposition which is not recoverable for 
a period exceeding six yc^ars or during the lifetime of the person and from which 
income the settlor or disponer derives no direct or indirect benehi but that the 
settlor shall be liable to ass<‘.sscd on the said income as and when the power to 
revoke arises to him. 

(2) For the ]>urposcs of inclusion in thc^ total incomci of an assessee any 
dividend shall be det'med to be income of the previous year in w'hich it is paid, 
credited or distributed or deemed to have been paid, credited or distributed to 
him, and shall ]>e increased to such amount as would, if income-tax (but not 
super-tax) at the rate a})plicablc to the total income of a company for the financial 
year in which the dividend is paid, credited or distributed or deemed to have been 
paid, credited, or distributed, were deducted therefrom, ]>c equal to the amount 
of the dividend ;] 

Provided that when any ])ortion of the profits and gains of the company 
out of which such dividend has been paid, credited or distributed or deemed to 
have been paid, credited or distributed was not liable to income-tax in the hands 
of the compiiny, ^[the increase to be made] under this section shall be calculated 
upon only suclt proportion of the dividend as the amount of the profits and gains 
of the company liable to income-tax bears to the total profits and gains of the 
company.] 

(3) computing the total income of any individual for the purpose of 
assessment, there shall be included — 

{a) so much of the income of a wife or minor child of such individual as 
arises directly or indirectly — 

(i) from the membership of the wife in a firm of which her husband is a 
partner ; 

(ii) from the admission of the minor to the benefits of partnership in a firm 
of which such individual is a partner ; 

(iii) from assets transferred directly or indirectly to ihc wife by the husband 
otherwise th< n for ad quale consideration or in connection with an agreement to 
live apart ; or 


LEG. EEP. 

1 Subsllituted by A(it XXllI of 1941. 

2 Added by hOc. 2 of Act IV of 1937. 


Sec. 1() (1) (6)j PROVISOS 1 and 3: Apeia- 
CABiLii’Y. — The assessee executed a trust 
deed iii respeo of an item of pioperty be- 
longing to him for the benefit of his wife. 
The property was transferred to trustees, 
who were to (‘ollect '(he rents and, after* pay- 
ing certain charges, pay the balance to his 
wife K for and during her lifetime and 
down to her death; if the assessee survived 
his wife iT, tlie trustees W’ere to pay the said 
income, after meeting the charges, to the as- 
sessee for and during his lifetime. In asses- 
sing the income of the assessee, the Income- 
*tax Department sought to include the income 
of this property in his total income under 
sec. 16 (1) (g). The assessee sought the pro- 
tection of proviso 3 to sec. 16 (1) (c). Held, 
(1) than proviso 3 to sec. 16 (1) ( 0 ) applied 
and the income payable to his wife K and 
settled for her benefit during her natural 


life was not income of the assessee imder 
sec. 16 ( 1 ) (c); ( 2 ) tha< no direct or indirect 
benefi’’ in the income, accruing during the 
lifetime of JET, was retained by the settlor 
for himself; (3) that proviso 3 contains a 
limitation which applies as much fo the sub- 
stantive provisions of sub-cL ( 0 ) as to pro- 
viso 1. Per Kania, X — ^That a contingent 
claim to arise in the future, that if the .as- 
sesee survived his wife X, the income payable 
to her was ito be paid to him, did not amount 
to a re-transfer of the income or assets or 
a resumption of the power over the income 
or assets and was not covered by the first pro- 
viso to see. 16 (1) (c). Per Chagla, J. — The 
words of the section were wide enough to 
cover even a provision for re-transfer which 
is contingent in its nature. I.L.B, (1945) 
Bom. 407=1945 I.T.R. 105=47 Bom.L.R. 
169=1945 Bom. 254. See also 1944 Bom. 
164. 

Sec. 16 (3) {m). — ^See. 16 (3) (in), as 
amended in 1937, ^is not directed towards 
transactions between husband and wife andj 
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^ (iv) from assets transferred directly or indirectly to the minor child, not 
being a married daughter, by such individual ^[otherwise than for adequate con- 
sideration] ; and 

(b) so much of the income of any ^[person or association of persons] * 
* * ^ ^ arises from assets transferred ^[otherwise than for adequate conside- 

ration to the person or association] by such individual ®[for the benefit of his wife 
or a minor child or both.] 


®l^7- (0 Where a person is not resident in British India, and is a British 

^ ^ ^ subject as defined in ’^[section 27 ] of the British Nation- 

abk“i^ wit£n°special ^ or a subject of a 

State in India or Burma ®[or a native State of a Tribal 
area,] the tax, including super-tax, payable by him or on his behalf on his total 
income^ shall be an amount bearing to the total amount of the tax including super- 
tBX which would have been payable on his total world income had it been his total 
income the same proportion as his total income bears to his total world income ; 
and in the case of any other non-resident person, the income-tax payable by him 
or on his behalf on his total income shall be at the maximum rate and the super- 
tax payable thereon shall be an amount bearing to the total amount of super- 
tax which would have been payable on his total world income had it been his total 
income the same proportion as his total income bears to his total world income. 


LEG*. BEF, 

1 Inserted by sec. 38 of Act VH of 1939. 

2 Substituted for ^^association of indivi- 
duals”, by ihid, 

3 The words "consisting of such individual 
and his wife” omitled by ihid. 

4 Substituted for "to the association”, by 
ihid, 

5 Added by ihid. 

e Substituted by see. 19, ibid. 

7 Subs'tituted for the word and figure "sec. 
17” by Act XXXIV of 1930. 

8 Inserted by Act XXIH of 1941. 


in no way invalidates such transaeitions. The 
transactions are assumed to be valid, and. 
the income arising from the transferred 
assets is the income not of the husband but 
of the wife who received the assets from 
the husband by transfer. The section in no 
way affects the validity of the transfer, but 
only provides a method by which the income 
of the property transferred is to be assessed, 
and it provides that such income will be 
included in the husband’s income for pur- 
poses of taxation and whd not be taxed 
separately. 20 Pat. 202=21 Pat.L.T. 1096 
—.1941 Pat. 59 (F.B.). There is no reason 
why see. 16 (3) (ii^ should not be held to 
apply to a wife’s income arising from assets 
transferred to her by her husband before 
the Amending Act of 1937 came into force. 
The sub-section is to have efifedt in respect 
of any income chargeable to income-tax for 
any year subsequent to that date. The word- 
ing of the sub-seefcion is wide enough to 
cover not only income from assets trans- 
ferred by a husband to his wife after the 
passing of the Act but also income arising 
from such assefs transferred before the pas- 
sing of the Act. 20 Pat. 202 (F.B.). See 

also (1942) 1 M.L.l’, 16, Where an assessee 
who is proceeded under sec. 16 (8) (a) (m) 
in respect of the income o:^.his wife, makes 
no effort to prove that moneys appearing in 


his wife’s account in his books, have come 
fi*om o^uher sources than himself, it is open 
to the Income-tax Authorities to infer that 
the moneys were leceived by her from ner 
husband otherwise ithan for adequate consi- 
deration and treat the interest thereon as 
part of the assessee’s (husband’s) income for 
purposes of sec. 16 (3) (a) {iU), There is 
no na^tural presumption in the case of the 
assets of a married Hindu lady that they 
are transferred to her by her husband out of 
love or affection. It is not an uncommon 
thing for a husband to put money in the 
name of his wife vrithout ever intending to 
give it to her. 1942 I.T.R. 71=55 L.W. 75 
Sec. 16 (3) {m) (as amended by Act IV 
=1942 M. 268= (1942) 1 M.L.J. 164 (S.B,). 
OF 1937), SEC. (A) { m ) AND SEC. 17: Appm- 
CABiLiTT — T ransfer by husband to wife 

ON ACCOUNT OF NATURAL LOVE AND AFFECTION. 
-^The word "consideration in sec. 17 (3) 

(w) of the Income-tax Ad!:, as amended in 
1937, is used in its legal sense, and must be 
given a meaning similar to that which it 
has in the Contradt Act. A transfer by % 
husband to his wife on account of natural 
love and affection only without any mone- 
tary consideration passing from the wife to 
her husband, cannot be held to be a transfer 
for consideration; and in any case it is not 
a transfer for "adequate consideration” with- 
in the meaning of see. 17 (3) (m). Trans- 
fers by a husband to his wife of assets other- 
wise than for adequate consideration cover 
all transfers in tthe nature of gifts or trans- 
fers made purely on the ground of natural 
love and affection; and a transfer on the 
ground of natural love and affection falls 
under see. 16 (3) (w*). 20 Pat. 202=21 
Pat. T. 1096=1941 Pat. 59 (P.B.). 
There is nothing harsh or unreasonable in 
the Legislature imposing for the future a 
tax on income, however its receipt may be 
manipulated, which under existing legisla- 
tion is free from tax. A man has no com- 
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(2) Where there is included in the total income of any assessee any income 
(including income from a share in an unregistered firm, if assessed as such) exempted 
from tax by or under the provisions of this Act, the incom.e-tax excluding super-tax 
payable by the assessee shall ])e an amount bearing to the total amount of the 
income-tax excluding super-tax which would have been payable on the total 
income had no part of it ]3cen exempted the same proportion as the ur exempted 
portion of the total income bears to the total income.] 

(3) W’hcrc there is included in the total income of any assessee, any 
income exempted from tax under clause (c) of sub-section (2) of section 14, the 
super-tax payable by the assessee shall be an amount bearing to the total amount 
of the super-tax which would have been payable on the total income had 'no part 
of it been so exempted the same proportion as the total income less the portions 
so exempted ]>cars to the total income. 

(4) Where any income exempted from tax under clause {c) of sub-section (2) 
of section 14 which has ]>ccn taken into account under sub-section (2) or sub- 
section (3) of this section as part of the total income of an assessee for the purpose of 
determining the income-tax or supertax payable by him is in a subsequent year 
brought into or r«*ccivcd in British India by the assessee and becomes chargeable 
with tax accordingly, the tax including super-tax payable by the assessee on his total 
income of that subsequent year shall be — 

(^2) tlie amount which bears to the total amount of the tax including super- 
tax which would have been payable on his total income as reduced by the amount 
of the income so brouglit into or received in British India had such reduced income 
been his total income the same proportion as his total income bears to such reduced 
income, or 

{b) the amount which bears to the total amount of the tax including super- 
tax which would have been payable on the amount of the income so brought into 
or received in British India had such income been his total income the same 
proportion as his total income bears to the amount of the income so brought into 
or rccicvcd in British India, 


Lfoa. REF. 

1 so<'. (,H) Mud ( 4 ) of SCO. 17 udiled !>v 

AH XXIXI of 19 U. 


nioa law righ! so t() arra'ngo his affaiis that 
'I lie income of his property is foi ever to be 
immune from the charge of income-tax* I. 
L.R. (1942) A.11. 455 = 1042 A.L.J. 404“- 
UU2 All. 2:>S (F.B.). The assessee made a 
gift to his second wife of certain })roperties 
an<l casli in order to safeguar<l her interests, 
and in assessing the income of the assessee 
in 1937-38, the Income-tax Department in- 
(duded in the income of the assesee the rent 
of the propeilty standing in the name of his 
wife and the interest on the amount sfand- 
ing in her name m a bank (which were gifted 
to her by him). Meld, that sec. 16 (3) 

applied to the case and the rent and interest 
were therefore rightly included in the asses- 
sable income of the assessee. (1943) I.T. 
R. 448. Hindu undivided family— Amount 
standing in account in name of karta^s wife 
as interest due to her — ^Income from pro- 
per' y standing in her name — ^Inclusion in as- 
sessablt^ income of family— Tf justified — 
Burden of proof. (1944) I.T.R, 110 5 1945 
Pat, 79. 

HEPS. 16 (3) AND 26-A: APPLICATION FOR 
REGISTRATION — REFUSAL. — Meld, that there 
was evidence in this case to justify the fold- 
ing of the rneome*<tax Authorities that the 
alleged partnership was not a genuine part- 

C-C.M.— 368 


neiship, and the order refusing registration 
was therefore justified. Per Beaumont, O.J. — 
Thuii the paitneinhip deed was one prepared 
only to avoid “])ioper taxaiion” would not 
be a. good ground for refusing to register. 
Anyone is entitled so to conduct his affairs 
widiiii the law as to avoid the incidence of 
taxation, and if a luan finds that he will suf- 
fer less in taxation, by carrying on business 
in partnership with his mother rather than 
his wife, he is entitled to select his mother. 
But the partnership must be a genuine part- 
nership. If any subject could so manage his 
affairs as to pay the least tax which he might 
be liable for, he may do so provided the 
whole action is within ‘the law. 

(1943) Bom. 384=43 Bom.L.R. 258=1941 
Bom. 205. 

Secs. 16 (3) (a) and 26(1). — ^Applicability 
— ^Partner of firm — ^Minor son admitted to 
benefit of partnership — ^Minor becoming 
major at datle of assessment — ^Inclusion of 
son^s share of income in assessee^s total in- 
come — Permissibility — ^Material date under 
sec. 26 (1). 1944 I.T.R. 199=46 Bom.L.R. 

118=1946 Bom. 148. 

Secs. 16 and 66 ( 3 ). — ^Firm — ^Minor sons 
of assessee partners — ^Assesses not partner 
— Firm closely connected wiifch another firm 
in which assessee was paifner — ^Income of 
minors in firm — ^If income of ^assessee on 
ground of assessee being real partner — ^Evi- 
dence — Sufficiency. (1943) I-TJEft. 462, 
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[5) Where the amount of the total income of any assessee is deemed to be 
the total income reduced under the provisions of section 15-A by an allowance for 
earned income, the expression ’total income^ in this section shall for the purpose of 
determining the amount of income-tax (but not super-tax; payable by the assessee, 
be deemed to refer to his total income so reduced.] (Added by ordinamcc IX of 

1945). 


CHAPTER IV. 

Deductions and Assessment. 

Payment by deduction at 18 * * * * * 

source. ^ 

(2) Any person responsible for paying any income chargeable under th® 
head ‘‘ Salaries ” shall, at the time of payment, deduct income-tax ^[and super" 
tax] on the amount payable ®[at a rate representing the average of the rates appli- 
cable to the estimated total income of the assessee under this head] : 

Provided that such person may, at the time of making any deduction, increase 
or reduce the amount to be deducted under this sub-section for the purpose of adjust- 
ing any excess or deficiency arising out of any previous deduction or failure to 
deduct. 

{zA) Notwithstanding anything hereinbefore contained for the purpose 
of making the deduction under sub-section (2) , there shall be included in the amount 
payable any income chargeable under the head Salaries ” which is payable to the 
assessee out of India by or ®[on behalf of the Grown], and the value in rupees of 
such income shall be calculated at the prescribed rate of exchange.] 

®[ 2 . 5 )( Any person responsible for paying any income chargeable under 
the head Salaries ” to a person not resident in British India shall at the time of 
payment deduct income-tax at the maximum rate and also super-tax at the rate 
or rates applicable to the estimated income of the assessee under this head.] 

(3) The person responsible for paying any income chargeable under the 
head Interest on securities ” shall, ’[unless otherwise prescribed in the case of 
any security of the ^[Central Government]], at the time of payment, deduct income- 
tax ’[but not super-tax] on the amount of the interest payable at the maximum 
rate : 

^[Provided that where the Income-tax Officer gives a certificate in writing 
(which certificate he shall give in every proper case on the application of the assessee) 
that to the best of his belief the total income ®[or the total world income] of a 
recipient will be less than the minimum liable to income-tax or will be liable to a 
rate of income-tax less than the maximum rate, the person responsible for paying 
any income [referred to in this sub-section or in sub-section (aB), as the case may 
be,] to such recipient shall, until such certificate is cancelled by the Income-tax 
Officer, pay the income without deduction or deduct the tax at such less rale, as 
the case may be. 


LEG REF. 
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(3^) Any peison responsible for paying to a person not resident in British 
India any interest not Ijeing " Interest on Securities/ or any other sum chargeable 
under the provisions of this Act, shall, at the time of payment, unless he is himself 
liable to pay income-tax thereon as an agent, deduct income-tax at the maximum 
rate.] 

^[Provided that where the person so payable is a British subject as defined 
in section 27 of the British Nationality and Status of Aliens Act, 1914, or a subject 
of a State in India or Burma, and the Income-tax Officer gives a certificate in 
writing (which certificate he shall give in every proper case on the application of the 
assessce) that to the best of his belief the total world income of such person will be 
less than the minimum liable to income-tax or that his total income will be liable 
to a rate of income-tax less than the maximum rate, the person responsible for paying 
any income referred to in this sub-section shall, until such certificate is cancelled 
by the Income-tax Officer, pay the income without deduction or deduct the tax 
at such less I'ate, as the case may be : 

Provided further that nothing in this su])-section shall apply to any payment 
made in the couise of transactions in respect of which the person responsible for 
making the payment is deemed under the first proviso to section 43 not to be an 
agent of the payee.*] 

\ (3^) Where the Income-tax Officer has reason to believe that the 
^ftotal world income] of any person residing out of British India to whom 
any int<Tcst not ]>eing Intci’cst on Securities” ^[or any other sum chargeable 
under this Act] is payable, will in any year exceed the maximum amount which is 
not chargeable with super-tax under the law for the time being in force, he may, 
by order in writing require the person responsible for ^[making such payments] 
to such person to deduct at the time of payment * super-tax at the rates deter- 
mined by the Income-tax Officer to 1 >e applicable to the ^^total world income] 
of such person in that year. 

(3^) 1 Where the person responsible for paying any interest not being 
** Interest on Securities” ^for any other sum chargeable under this Act] to any 
person ’[makes to that person in any year payments] exceeding in the aggregate 
the maximum amount which is not chargealdc with super-tax under the law for 
the time being in force, the person responsible for ^[making such payments], shall, 
if he has not reason to believe that the recipient is resident in British India, and 
no order under 8[su]>-scction (3S)] has been received in respect of such recipient, 
deduct at the time of payment ^ ^ ^ super-tax on the amount 

by which ^^[the total amount of such payments] exceeds the maximum amount 
not chargeable with super-tax at the rate applicable to such excess. 

®L (3^) ] Where the Income-tax Officer has reason to believe ihat any 
person, who is a shareholder in a company, is resident out of British India and 
that the *[ total world income] of such person will in any year exceed the maximum 
amount which is not chargeable to super-tax under the law for the time being in 
force, he may, by order in writing, require the principal officer of the company to 
-deduct at the time of payment of any dividend from the company to the share- 


LEO*. BEE. 
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holder in that year super-tax at such rate as the Income-tax Officer may determine 
as being the rate applicable in respect of the income of the share-holder in that 
year. 

(S-E) ] If iu any year the amount of any dividend or the aggregate amount 
of any dividends paid to any shareholder by a company % (increased in accordance 
with the provisions of sub-section ( 3 ) of section 16)] exceeds the maximum amount 
of the total income of a person which is not chargeable to super-tax under the law 
for the time being in force, and the principal officer of the company has no reason 
to believe that the shareholder is resident in British India and no order under ^[sub- 
section (si))] has been received in respect of such shareholder by the principal 
officer from the Income-tax Officer, the principal officer shall at the time of payment 
deduct super-tax on the amount of such excess at the rate which would be applicable 
under the law for the time being in force if the amount of such dividend or dividends 
^[increased as aforesaid)] constituted the whole of total income of the shareholder.] 

(4) All sums deducted in accordance with the provisions of this section, 
shall, for the purpose of computing the income of an assessee, be deemed to be 
income received. 

(5) Any deduction made In accordance with the provisions of this section 
^[and any sum by which a dividend has been increased under sub-section (2) of 
section 16] shall be treated as a payment of income-tax ®[or super-tax] on behalf 
of the person from whose income the deduction was made, or of the owner of the 
security ^[or of the shareholder], as the case may be, and credit shall be given 
to him therefor in the assessment, if any, made for the following year under 
this Act ; 

Provided that, if such person or such owner obtains, in accordance with the 
provisions of this Act, a refund of any portion of the tax so deducted, no credit shall 
be given for the amount of such refund : 

^[Provided further that -uhere such person or owner is a person whose 
income is included under the provisions of '^[clause {c) of sub-section (i) or sub- 
section (3) of Section 16, section 44i), or section 44B] in the total income of another 
person ®[such other person] shall be deemed to be the person or owner on whose 
behalf payment has been made and to whom credit shall be given in the assessment 
for the following year,] 

(6) All sums deducted in accordance with the provisions of this section shall 
be paid within the prescribed time by the person making the deduction to the 
credit of the ^[Central Government] or as the ^^‘[Gentral Board of Revenue] directs. 

(7) If any puch person does not deduct ^^[or after deducting fails to pay] 
the tax as required by ^^[or under] this section, ^®[he, and in the cases specified in 
sub-sections (3!)) and (3^) the company of which he is the principal officer] shall, 
without prejudice to any other consequences which ^[he or it] may incur, be deemed 
to be ^^[as assessee] in default in respect of the tax : 

Provided that the Income-tax Officer shall not make a direction under 
sub-section (i) of section 46 for the recovery of any penalty from such person unless 
satisfied that such person has wilfully fai to deduct and pay the tax.] 
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(8) The powcT' to levy by deduction under this section '’hall be without 
prejudice to any other mode ol recovery. 

(9) Eveiy peison deducting income-tax l[or super-iax] in accordance w’ith 
the provisions of ^[sub-sections (3), (3.4), (^B), (3C), [(3!)) or33(3E)J, shall, ^[at 
the time of payment of the sum fiom which tax has been deducted], iurnish to the 
person to whom ^fsuch payment made] a certificate to the effect that income-tax 
i[or super-tax] has been deducted, and specifying the amount so deducted, the rate 
at which tht^ tc.x has ])een deducted, and such other particulars as may be prescribed 

['18-A. (2) (^) In the case of income in respect of which provision is not made- 

under section 18 for deduction of income-tax at the time 

Advance payment of tax. Income-tax Officea may, on or after the 

1st day of April, m any financial year, hy order in wri- 
ting, require an ass(‘ssee to pay qnartcrly to the ciedit 
of the Central Government on the 15th day of jnne, 15th day of September, 15th 
day of Dcccmdcr and 1 5th day of Mai ch in that year, respectively, an amount 
equal to oiic-quartcr of the income-tax and super-tax payable on so much of such 
income as is included in his tola! income of the latest previous year in respect of 
which he has been assessed, if that total income exceeded six thousand rupees. Such 
income-tax and super-tax shall be calculated at the rates in force for the financial 
year in which he is required to pay the tax, and shall ]>ear to the total amount of 
income-tax and super -tax so calculated on the said total income the same propor- 
tion as the amount of such inclusions bears to his total income or, in cases where 
under the provisions of sub-section (i) of section 17 both income-tax and super- 
tax arc chargeable with reference to the total world income, shall bear to the total 
amount of income-tax and super-tax which would have been payable on his total 
world income of the said previous year had it been his total income the same pro- 
portion as the amount of such inclusions bears to his total world income. 

Provided that, where the previous yeax of the assessee in respect of any sonre of 
income ends after the 31st day of Decmber and before the 30th day of April, the 
order in writing issued by the Income-tax Officer requiring the payment of income- 
tax and super-tax on that source of income shall substitute for the four quarterly 
payments hercin-before specified, three payments of equal amount to be made on 
the 15th day of September, the 15 day of December and the 15th day of March, 
respcctivi‘ly ; 

Provided further that, if the assessee is a partner of a registered firm and an 
assessment of the firm has been completed for a previous year later than that for 
which the assessee’s last assessment has been completed, his share in the profits of 
the firm shall, for the puiposcs of this sub-section, be included in his total income 
on the basis of the latest assessment of the firm : 

Provided further that, if after the making of an order by the Income-tax 
Officer and before the 15th day of February of the financial year an assessment of 
the assessee/ or of the registered firm of which he is a partner is completed in res- 
pect of a previous year later than that referred to in the order of the Income-tax 
•Officer, the Income-tax Officer may make an amended order requiring the assessee 
to pay in one instalment on the specified date, or in equal instalments on the spec- 
fied dates if more than one, falling after the date of the amended order, the tax 
computed on the revised basis as reduced by the amount, if any, paid in accordance 
witlx the oringinal order; but if the amount already paid exceeds the tax determined 
on the revised basis, the exceess shall be refunded. 

{b) If the notice of demand issued under section 29 in pursuance of the order 
undei clause (<2) of this sub-section is served after any one of the dates on which the 
instalment sccified therein are payable, the tax shall be payable in equal instal- 
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ments on each of such of those dates as fall after the date of the service of the notice 
of demand, or in one sum on the 15th day of March it the notice is served after 
the 15th day of December. 

(2) If any assessee who is required to pay tax by an order under sub-section 
(i) estimates at any time before the last instalment is due that the part of his in- 
come to which that sub-section applies for the period which would be the previous 
year for an assessment for the year next following is less than the income on which he 
is required to pay tax and accordingly wishes to pay an amount less than the amount 
which he is so required to pay, he may send to the Income-tax officer an estimate 
of the tax payable by him calculated in the mannar laid down in sub-section (i) on 
that part of his income for such period, and, shall pay such amount as accords with 
his estimate in equal instalments on such of the dates specified in sub-section (i) (a) 
as have not expired or in one sum if cnly the last of such dates has not expried : 

Provided that the assessee may send a revised estimate of the tax payable by 
him before any one of the dates specified in sub section (i) (fl)and adjust any excess 
or defiiency in respect of any instalment already paid in a ubsesquent instalment 
or in subsequent instalments. 

(3) Any person who has not hitherto been assessed shall, before the 15th day of 
March in each financial year, if his total income of the period which would be the 
previous year for an assessment for the financial year next following is likely to ex- 
ceed six thousand rupees, send to the Income-tax Officer an estimate of the tax pay- 
able by him on that part of his income to which the provisions of section 18 do not 
apply of the said previous year calculated in the mannar laid down in sub-section 
(1)5 and shall pay the amount, on such of the dates specified in that sub-section as 
have not expired, by instalments which may be revised according to the proviso 
to sub-section (2), 

(4) Where part of the income to which sub-section (i), (2) or (3) applies 
consists of any income of the nature of commission which is receivable periodically 
and is not received or adjusted by the payer in the assessee’s account before any of 
the quarterly instalments of tax become due, he may defer payment of tax on that 
part of his income to the date on which such income would be normally received or 
adjusted and if he does so he shall communicate to the Income-tax Officer the date 
to which such payment is deferred : 

Provided that, if the tax of which the payment is deferred is not paid within 
fifteen days of the date on which such income or part thereof is received or adjusted 
by the payer in the assessee’s account, the tax shall be payable with six per cent, 
simple insterest per annum from the date of such receipt or adjustment to the date 
of payment of the tax. 

(5) The Central Government shall pay on any amount paid under this 
section simple interest at two per cent, per annum from the date of payment to the 
date of the assessment (hereinafter called the regular assessment’) made under 
section 23 of the income, profits and gains of the previous year for an assessment 
for the year next following the year in which the amount was payable : 

Provided that on any portion of such amount which is refunded under the fore- 
going provisions of this section interest shall be payable only up to the date on 
which the refund was made. 

Where in any year an assessee has paid tax under sub-scction (2) or sub-sec. 
(3) on the basis of his own estimate, and the tax so paid is less than eighty per cent 
of the tax. determined on the basis of regular assessments so far as such tax relate 
to income to which the provisions of section 18 do not apply and so for as it is not 
due to variations in the rates of tax made by the Finance Aet enated for the year 
for which the regular asressment is made, simple interest at the rate of six per 
cent, per annum from the 1 st day of January in the financial year in which the 
tax was paid up to the date of the said assessment shall be payable by the assessee 
upon rhe amount by which the tax so paid falls short of the said eighty per cent: 
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Provided that, where, as a result of an appeal under section 31 or section 33 
or a revision under section 33-A or a reference to the High Court under section 
66, the amount on which interest was payble under this sub-section has been reduced 
the interest shall be reduced accordingly and the excess interest paid if any, shall 
be refunded together with the amount of income-tax that is refundable; 

Provided further that, where a business or vocation is newly set up and is 
assessable on the income, profits, and gains of its first previous year in the finan- 
cial year following that in which it is set up, the interest payable shall be cemputed 
from the 1 st day of Apiil of the said financial ycai. 

(7) Where, on making the regular assessment, the Income-tax Officer finds 
that any assessec has — 

(a) under sub-section (2) or sub-section (3) under-estimated the tax payable 
by him and thereby reduced the amount payable in any of the first three instal- 
ments, or 

(^) under sub-section )4) worngly deferred the payment of tax on a part of 
his income, 

he may direct that the assessec shall pay simple interest at six per cent, per anuum 
in the case referred to in clause {a) for the period during which the payment was, 
deficient on the difference between the amount paid in each such instalment and 
the amount which should have been paid having regard to the aggregate taxactu- 
ally paid under this section during the yeai, and in the case referred to in clause 
{b) for the peiiod during which the payment of tax was wrongly deferred on the 
amount of which the payment was so deferred ; 

Provided that for the purposes of this sub-section any instalment due before 
the expiry of six months from the commencement of the privious year in respect of 
which it is to be paid shall be deemed to have become due fifteen dayes after tne 
expiry of the said six months. 

(8) Where, on making the regular assessment, the Income-tax OfEicer finds 
that no payment of tax has been made in accordance wi.h the foregoing provisions 
of this secton, interest calculated in the manner laid down in sub-section (6; shall 
be added to the tax as determined on the basis of the regular assessment. 

(9) If the Incomme-tax Offioer, in the course of any proceedings in conne- 
ction with the regular assement, is satisfied that any assessec — 

(a) has furnished under sub-section (2) or sub-section (3) estimates of the tax 
payable by him w^hich he knew or had reason to believe to be untrue, or 

(fe) has without ressonable cause failed to comply with the provisions of 
sub-section (3), 

the asscssee shall be deemed, inthe casereferred to in clause (a), to have deliberately 
furinshed inaccurate partiulars of his income, and in the case referred to in clause 
(b)y to have failed to furnish the return of his total income; and the provisions of 
section 28, so far as may be, shall apply accordingly : 

Provided that the amount of penalty leviable shall ,in the case referred to in 
clause (^),be a sum not exceeding one-and-ahalf times the amount by which the tax 
actually paid during the year under the provisions of this section falls short of the 
tax that should have been paid by the assessec under sub-seetion (i) or eighty per 
cent, of the tax determined on the basis of the regular assessment as modified in 
the manner provided in sub-section (6), whichever is the less, and in the cases 
referred to in clause (i), one-a-half times the said eighty per cent. 

(10) (a) If any assessee does not pay on the specific dates any instalment 
of tax that he is repaired tc pay under sub-section (i) and does not, before the date 
on which any such instalment as is not paid becomes due, send under sub-section 
(2) an estimate or a revised estimate of the tax payable by him, he shall be deemed 
to be an assessee in defaulat in respect of such instalment or instalments. 

(b) If any assessee has sent under sub-section (2) or sub-sectian (3) an 
estimate or a revised estimate of the tax payable by him, but does not pay any 
instalment in accordance therewith on the date or dates specified in sub-section 
(i), he shall be deemed to be an assessee in default in respect of such instalment 
or instalments : 
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Provided that the assessee shall not, under clause (a) or (d), be deemed to 
be in default in respect of any amount of which the payment is deferred under 
sub-section (4) until after the date communicated by him to the Income-tax Offi- 
cer under that sub-section. 

(i i) Any sum other than a penalty or interest paid by or recovered from an 
assessee in pursuance of the provisions of this stction shall be treated as a payment 
of tax in respect of the income of the period which would be the previous year for 
an assessment for the financial year next following the year in which it was payable, 
and credit therefor shall be gixen to the assessee in the regular assessment.] 
(Inserted by Act XI of 1944) 

19. In the case of income in respect of which provision is not made under 
section 18 for deduction of income-tax at the lime 
01 payment, and in any case where income-tax has not 
been deducted in accordance with the provisions of section 18, income-tax shall be 
payable by the assessee direct.] 

^[igA. The principal officer of every company shall, on or before the 15th 
. day of June in each year, furnish to the prescribed 

officer a return in the prescribed form and verified in 
® ^ ’ the prescribed manner of the names and of the addresses, 

as entered in the register of shareholders maintained by the company, of the share- 
holders to whom a dividend or aggregate dividends exceeding such amount as 
may be prescribed in this behalf has or have been distributed during the preceding 
year and of the amount so distributed to each such shareholder.] 

20. The principal officer of every company shall, at the time of distribution 
of dividends, furnish to every person receiving a dividend 
a certificate to the effect that the company has paid 
or will pay income-tax on the profits which arc being 
distributed, and specifying such other particulars as may 

be prescribed. 

®[20A. The person responsible for paying any interest not being Interest 
„ , . . « . on securities ” shall, on or before the fifteenth day of 

gardmg\terertf furnish to the prescribed officer a 

return in the prescribed form and verified in the pres- 
cribed manner of the names and addresses of all persons to whom during the previous 
financial year he has paid interest or aggregate interest exceeding such amount 
not being less than ^[four hundred] rupees as may be prescribed in this behalf, 
together with the amount paid to each such person.] 

21. The prescribed person in the case of every Government office, and the 

Annual return. principal officer or the prescribed person in the case of 

. , every local authority, company or other public body 

or assc^iation, and every private employer shall prepare, and, within thirty days 
from the 31st day of March in each year, deliver or cause to be delivered to the 
Income-tax Officer in the prescribed form ®J[and verified in the prescribed manner] 
a return in writing showing — 

(a) the name and, so far as it is known, the address, of every person who 
was receiving on the said 3 ist day of March, or has received i[or to whom was due] 
during the year ending on that date, from the authority, company, body, association 
or private employer, as the case may be, any income chargeable under the head 
salaries of such amount as may be prescribed : 


Certificate by company to 
shareholders receiving divi- 
dends. 
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(b) the amount of the income so received ^[or so due] ny each such person, 
and the time or times at which the same was paid ^[or due, as the case may be] ; 

(c) the amount deducted in respect of income-tax ^[and super-tax] from the 
income of each such person. 

<22. {^) Income-tax Officer shall, on or before the ist day of May, 

in each year, give notice, by publication in the press 
Return of income. publication in the prescribed manner, requiring 

every person whose total income during the previous year exceeded the maximum 
amount which is not chargeable to income-tax to furnish, within such period not 
being less than sixty days as may be specified in the notice, a return, in the pres- 
cribed form and verified in the prescribed manner, setting forth (along with such 
other particulars as may be required by the notice) his total income and total world 
income during that year : 

Provided that the Income-tax Officer may in his discretion extend the date 
for the delivery of the return in the case of any person or class of persons.] 

(2) In the case of any person ^ ^ * whose total income is, 

in the Income-tax Officer’s opinion, of such an amount as to render such person 
liable to income-tax, the Income-tax Officer ^[may serve] a notice upon him 


LEG. REF. 

• Inserted by see. 23 by Aet Vll of 
Ad<ie<l by \buL 

{Substituted by see. 24 of Aet Vll ol 
UKd). 

i Woids “other than a eompany” omiiteo 
by see. 24 of Act Vll of 1939. 

‘3 Bubstiluted for ''shall serve,” by ibi'l. 


Hhv. 22 (1): Foreign Insurance Com- 
— Failure to 3siake Return — ^Prooe- 
— ^Wheie an Insurance Company (not 
incoiporatecl in Biitish India) has failed to 
make a return of the total income under sec. 
22 (1), the Income-tax Officoi is justitied tu 
applying K. 35 of the Income-tax Rules. TT<* 
must find out what is the total income, pri/- 
iits or gains of the assessee company. Whoi(‘, 
for that purpose, the officer had no other ic- 
liable data except a triennial valuation, he 
i^ntitltd to assume that the profits loi nr‘ 
year in question could be the average annual 
profits shown in the triennial valuation^ aftei 
dedudving the premiums paid on participat- 
ing policies. 55 B. 637=33 Bom.L.Ru 807—* 
1931 B. 448. Besides owning a firm at 
Benares, two paitners had an interest in 
numerous firms bearing the same name an<l 
carrying on business in different parts of the 
couirtry. In the year of account it was found 
that the firm made no profits but the foms m 
which the partners were interested made con- 
siderable profits. The question having been 
raised whether the firm could be assessed in 
respect of those profits: held, that the part- 
ners were members of the other firms only in 
their individual capacity, the firm itself be- 
ing incapable of being a partner and vhat 
the assesWnt of the firm wi' h reference to 
the profits of the other firm did not a 
54 A. 846=1933 A. 77=1932 A.L.J. 999, See 
also 62 0. 133=39 O.W.N. 253. The aspsseo 
is entitled 'to have two 'previous jmrs% one 
for the head office and one for the branches, 
but in his assessment he must add the lesults 
of the two, each year, and make ^ns return 
on this basis. He cannot acenmdate the 
suits of two years of the branches and ac- 

O. O. M.— 369 


count for them iu one yearns lesults of the 
main office. 1937 L. 308. 

Sec. 22 (2 ). — [/See also notes under sec, 
23.] The effect of the words "within such 
period, not being less than thirty days.'’ in 
.se(-. 22 (2) is that there must be an interval 
of not less than thirty days, i.e,, thirty clear 
days. In other words, thirty clear days must 
elapse after the receipt of the notcce by the 
assessee before his obligation to send the re- 
turn becomes effective. A notice calling on 
the asse&see to send the return "within tlurty 
days” is therefore not a valid notice. I.L.R. 
(1945) Bom. 432=1935 l.T.R. 154=;=47 Bom. 
L.R. 181=1945 Bom. 316. Wheie an assessee 
leceived a notice fioni the Income-tax Officer 
uudej sec. 22 (2) requiring him to make a re- 
turn m the presenbed form and verfied in 
ilie pi escribed manner, setting foith his total 
iiH'Oine during the previous year, and the 
assessee does ncithei fill the form, nor verify 
su(-h foim in the prescribed manner, but in- 
stead writes a letter intimating his non-lia- 
ility I 0 be taxed under the Adi, it must be 
taken that he has failed to make a return 
under sec. 22 (2) within the meaning of sec. 
23 (4). 12 P.L.T. 915=133 I.C. 758=1931 

P. 306 (F.B.). Where an assessee failed to 
make a return of his income under see. 22 
(2) of the Act and some time later died, an 
assessment on his estate made by the Income- 
lax Officer under sec. 23 (4) "to the best of 
his judgment” is illegal. 55 B. 312=33 Bom. 
L.R. 388=1931 B. 333. The Income-tax Offi- 
cer issued by means of registered post, ack- 
nowledgment due, a notice under see. 22 (2). 
The notice was deliJvered by 'thife postal peon 
to the assessee’s son who was found to be a 
minor and possessed of ordinary intelligence. 
The son w^as living with his father and whet? 
on previous occasions notices had to be ser- 
ved on the assessee «they were taken delivery 
by his son. Eeld, that in proper circum- 
stances a minor son might be an agent of 
his father and that the service of the notice 
was good service. 54 A. 548=1932 A.L.J* 
409=1932 A. 374. A form is prescribed by 
statute for the return of income-tax but there 
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requiring him to furnish within such period, not being less than thirty days, as 
may be specified in the notice, a return in the prescribed fcrm and verified in the 
prescribed manner setting forth (along with such other particulars as may be pro- 
vided for in the notice) his total income ^[and total world inccmc] during the 
previous year : 

^[Provided that the Income-tax Ofl&cer may in his discretion extend the 
date for the delivery of the return.] 

(3) If any person has not furnished a return within the time allowed by or 
under suo-s^ction (i) cr sub-section (52), or having furnished a return under either 


LEa. BEE. 

1 Inserted by Act VII of 1939. 

2Adoed by ibid, 

is no statutory form for the nofirice which is 
issued under see. 22 (2) and there is nothing 
whatever in the Act to show that there is any 
obligation on the income-tax authorities to 
ind cate in Vi hat capacity it is propose i to 
charge the potential assesses the tax. It is 
the duty of the person receiving the no dee 
to score “out the ix relevant capacities in the 
notice. 1942 I.T.B. 131=1942 O.W.N. 293 
=1942 A.L.W. 209. A nolice under sec. 22 

(2) was issued to the assessee who was an un- 
divided Hindu family and the assessee was re 
quired to submit a return and four capacities 
were indicate I one above the other and the 
no ice went to the assessee without any one 
of these capacities having been scored out. 
The assessee was in no doubt as to which 
capacity of his was under in^estiga ion. He 
had been assessed in previous years as an un- 
divided Hindu family anl he submitted 
his return as an undivided Hindu 
family, and without scoring out any of the 
four capacities. Held, that the notice issued 
by the department could not be said to be 
invafid or illegal. 1940 A.L.J. 843=I.L.R. 
(1940) A. 841=1940 A, 537. Where the In- 
come tax Officer issues a notice in a case which 
is beyond his jurisdiction, the amount being 
over Rs. 40,000, and in which, as per Govern 
ment notification, the notice is to be issued 
by the Assstant Commissioner, such notice is 
illegal and the return does not become due 
in consequence thereof. 139 I.O. 290=1932 
K. 65. Whe^e an assessee in a verified re- 
turn declared he had no income from a par- 
ticular source, if the authorities disbelieve it, 
the onus lies on them to prove that there was 
income from that so Tce and wha"- it was. 50 
0. 907=1924 C. 337. The service of notice 
under the Act need not be personal. It can 
be made on the authorised or recognised 
aiyent of he assessee. In the case of a recog- 
nised agent carrying on bt's*ne‘'S in the name 
of the principal, an authority to accept noti- 
ces being incidental to the business can be 
implied. 10 P. 441=1931 P. 282. Where an 
assessee’s return is made before assessment, 
it is a return made in due time under sec. 22 

(3) and before such a return can be disre- 
garded, the assessee is enH-'-led to a reasona- 
ble onnortT'nHy to produce anv evidence up- 
on which he miffht relv in support of the re- 
turn. 134 I.C. 1275=1931 0. 729 (S.B.). A 
retuim which by sec. 22 is ‘o be deemed to 
be a return made in due time cannot be trea- 


ted as still-bom because of a previous fai- 
lure to comply with a notice un^-er sec. 22 

(4). 1931 0. 729 (S.B.). Where che question 
was wl e.her the assessee was prevented by 
sufficient cause from making the return re 
quired by sec. 22 : held, that the question was 
one of mixed law and fact and that the ques 
lion of law should be answered only on the 
facts as determined by the Commissionei. 
1930 A.L.X 78=1930 A. 209. 

EIRM — LlABxLITy TO ASSilSSMENT— OBJECT 
OF ENACTMENT. — The object of the Income- 
tax Act in treating the firm in addition to 
the individual paitners as itself a subject 
liable to assessment is no^. to differentiate in 
respect of the ultimate liability to tax, bet- 
wecxi the partners in a firm and the sole 
owner of a business or assessee. The method 
of double assessment is employed in the case 
of firms as a device in the nature of taxation 
at the source which is employed to collect lax 
upon salaries and interest on securities. The 
object of the double assessment to tax in 
the case of partners and their firm is not to 
get it often but to get it early and to make 
sure of getting it. 58 C. 1204=35 C.W.N 
534=1931 C. 686 (S.B.). 

Secs. 22 (2) an© (3). — ^A return furnish- 
ed after the assessment order is made but 
before fi-e service of t'^e demand notice is 
not a valid return. 38 P.L.B. 848=1936 
L. 468. 

Sec. 22 (2,) and (4 ). — See 7 P. 852=9 P.L. 
T. 653=1928 P. 529 (F.B.). The Income-tx^x 
Officer is bound to give the proposed 
assessee at least 30 days^ time vd^hin which 
to file a return. Where the minimum is 
deuied, the notice is illegal. The fict that 
subsequently a further extension of time is 
gran'^ed will not cure the defect that ini- 
tially lay in the notice issued. 1930 A.L..T. 
78=1930 A. 209. See also 1935 Lah. 201. 
Officer of an assessee^s principal place of 
business has iuTisdiction to compel such 
assesses^ to submit a return and produce ac- 
counts in respect of a branch business, even 
though he has submitted a return, produced 
ac'^oun^s, and othe vdse complied with all the 
requirements of the law before the Income 
tax Officer of the place where he has s^’ch a 
branch business. 1930 A.L.J. 1=1930 A. 49 
(P.B.). Where a person is carrying on busi- 
ness at different places, it is not incumbent 
on the Inf’ome-'tax Offi'^er of the principal 
pbee of business where an assessee is 
assessed to income-tax, to issue separate 
notices under sec. 22 (2) requiring returns in 
rexsnect of t^ e income of each branch of the 
assessee. 1930 A. 49 (P.B.). The Income- 
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of those sub-sections, discovers ai y omission or wrong statement therein, he may 
furnish a return or a revised return, as the case may be, at any time before the 
assessment is made. 1* * * * :ic :i: 

(4) The inceme-tax Officer may serve * * * on any 

person ^[who has made a return under sub-section (i) or] upon whom a notice has 
been served under sub-scction (2) a notice requiring him, on a date to be therein 
specified to }>roduce, or cause to be produced, such accounts or documents as the 
Incem'^-^ax Offic^'r may rf quire : 


LEa REF, 

1 The words "any and return so made shall 
be deemed to be a return made in due time 
under tl is section^' omitted, by sec. 24 of 
Act VII of 1 39. 

2 The words "on the principal officer of any 
company or'^ omitted ibi'L 

8 These words were inserted, ibid. 


tax Officer is em'itled to require the asses- 
see to produce the books of his foreign busi- 
ness. Wi ere an Income-tax Officer calls up 
on ? n asse see to produce account books which 
ordinarily would be in his possession and 
con rol, the assessoe has got to show that he 
is incapable of producing them. If they 
would not ordinal ily be in his possession and 
control, the onus would then lie on the Offi- 
cer to show the assessee could produce them 
but has failed to do so. 1930 M. 761=59 M. 
L.J. 220 (F.B.), The assessee was called up- 
on by a notice under sec. 22 (2) to submit a 
return which he did but the return was not 
signel or verified. Subsequently the Income 
tax Officer issued another notice under see. 

22 (4) directing the assessee to produce his 
accounts. He did not produce the accoun's 
and the Income tax Officer made an assess- 
ment to the best of his judgment under see. 

23 (4). Eeldj tha" no questions of law coull 
possibly ari^e on the findings of fact of the 
Income-tax Officer: (19.34 A. 929. 'Whe»*e 
the return un'^er see. 22 (2) did not bear 
ver't^catVn or t’ e mgnature of 'he assessee: 
Meld, that there was no proper return and 
the Income-tax Officer could impose best 
judgmen* asse'=‘STnent uu'^er sec. 23 (4). 56 
A. 418=1934 A.L..T. 47=1934 A. 930. 

Wh*re in compli'^nce with a notice under 
sec. 34 read with sec. 22 (2) of the Act, the 
assessee files a return form blsnk with the 
obs'^rvation ‘th't no mcorao escaped assess- 
ment duly signed and verified bv him, the 
return is a valid return. When further in 
answer to a no+ice un'^er sec. 22 (4'' the a aes- 
see produces his accounts and commits no de- 
fn»lt, "nd ^he ass"ssee is assessed under sec. 
23 (4") wi ho’^'t a notice un"er <e^. 23 '"21, the 
assessment T-'n'^e" ^ec. *^3 ''4') is illegal, though 
a no' ice ' nder sec. 23 ^^2) may not be neces- 
s'^rv. 1942 I.T.R, 379, See also 1942 I.T. 
R. 370. 

Sec. 22 rS): Fcoms and applicability. — 
Be'*. 22 ^31 is intended to enable a person 
who h'»s made a return to correct a wrong 
st'^tement or sunnlv an ommsion discovered 
in t’*e re+um subsequent to its submission. I*" 
does not apply to a person who has made a 
f»lse roti^rn Imowing it to be false. 1939 T. 
T.R 613=1930 Xb.T. 553=1940 K. 88. 

Bzc. 22 (3). — ^^etum’^ — ^Wha*- amounts to. 
1930 A.L.X 26=1929 Cr. C, 647=1929 A. 


919. See also 1935 O. 305; 1928 L. 729. 
There is nothing in Cl. (3) which says that 
any offence committed with respect to a re- 
turn made under Cl. (2) must be condoned if 
the revised return be true. All that Cl. (3) 
provides is that this return would be treated 
as a le urn made in due time, provided it 
made before an assessment has been made. 
1929 A. 010. Although an assessee 
is late in filing lis leturn, neverthe- 
less, if 1 e does file it before the 

assessment is actually ma'^e, the return his 
to be considered and dealt with although out 
of time. 139 10. 593 = 1932 C. 410 (S.R). 
Duty of Income-tax Officer — ^Right to make 
private visit to assessee’s place of business 
and act upon the result — ^Right of assessee lo 
be heard in answer. 158 I.C. 959=16 P.L.T. 
429=1935 P. 425 (S.B.). 

Income-tax Rules, R. 35 — ^Procedure 
UNDER— WnEN PERMISSIBLE. — ^Where thu 
assessee is unable to provide particulars on 
which assessment can be mai^e, and the 
commissioner has no more reliable data, he 
can resort to see. 35, even though the data 
are not procurable for no fault of the asses- 
spc. 57 B. 519=35 Bom.L.R. 896=1933 B. 
427. 

Where an assessee files a re'-urn on the 
usual form duly signed and verified and not 
being in a position to know how much he hsd 
spent and how much he had received enters 
a sum arrived at by rough calculation as bis 
taxable income, t’ e assessee must be taken to 
have filed a valid return under sec. 22 so as 
to justify an assessment under sec. 23 (3), al 
though the return may not have supplied ^'1 
the d''^ ailed information required. 1945 
Pesh. 18, 

Sec. 22 (41 is very wide and gives the Tn- 
coTn e-tax Cffic'^r very wide powers. 101 I.C. 
321=1927 L. 5. An Income-tax Officer is 
entitled to C'^ll for documents which in Hs 
opinion would furnish him with relevant 
ma^’erial for assessment of tax. The word 
"require” in sec. 22 (4) really means reqni’^e 
as a piece of relevant evidence. It does not 
mean that he should ask for documents whicn 
he does not think to be relevant at all Wh^re 
the Income-tax Officer dii*ected an assessee tu 
produce bis account books in order '■o make 
an assessment for the year 1929 to 1930 and 
the assessee produced some books but not 
those of the year 1925 to 1926. Meld, that 
tve ^o-^ks ■^OT f'e ■'^ea^'s 1^25 to 1926, were not 
^'require'^” wi bin t^e meaning of <«ec. 22 MV 
53 A. 451=193^ AL..T. ,345=1931 A. 417. 
See also 6-1 I A. 102'’I.LR. 1937 Nag. 191= 
1937 2 M.L.X 43=1937 P.C. 133 (P.C.V It 
is open to an Income-tax Officer to issue a 
notice under stc. 22 (4) at any time after he 
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[S. 22 

Provided that the Income-tax Officer shall not require the production of 
any accounts relating to a period more than three years prior to the previous year. 

(5) The prescribed form of the returns, referred to in sub-sections (i) and 
(2)5 shall, in the case of an assessee engaged in any business, profession or vocation, 
require him to furnish particulars of the location and style of the principal place 
wherein he carries on the business, profession or vocation and of any branches 
thereof, the names and addresses of his partners, if any, in such business, prof ssion 
or vocation and the extent of the share of the assessee and the shares of all such 
partners in the profits of the business, profession or vocation and any branches 
thereof.] 


LEG. BEE. 

1 This sub-seetion was added by sec. 24 of 
Act VII of 1939. 


has called upon the assessee to furnish a re- 
turn. 55 A. 804=1933 A.L.J. 1474=1933 A. 
541. See also 1934 N. 183. There is no pro- 
sion in the Act by which Income-tax Officer 
can enforce production of account books if 
the assessee firm declines to comply with the 
notice. 7 L. 104=1926 L. 326. It is cienr 
that see. 22 (4) relates only to accounts and 
documents which are in the possession or 
under the control of the person making tJie 
return. The legislature could not have in- 
tended to impose a penalty on a^ person for 
non-production of documents which he does 
not control. Kania, J. — There is no justifi- 
cation in law to call upon one friend to pro- 
duce the books of another under sec. 22 (41 
and then in default to make the party called 
upon liable under see. 23 (4). 40 Bom.L.B. 
1222=1939 B. 43. Sec. 22 (4). The Income- 
tax Act, no doubt, standing by itself, is un- 
controlled by any time-limit. But a time- 
limit is imposed by the four words “having 
made a return”, as used in sec. 23 (4). 1930 
A.L.J. 1=1930 A. 49 (E.B.). Accounts or do- 
cuments can be called for by the Income-tax 
Officer under see. 22 (4) after issue of notice 
and before the filing of the return. After the 
filing of ‘the return, sees. 23 (2), (3) and 37 
give ample powers to the Income-tax Officer 
to call for whatever doeumtnts he requires. 
The failure to comply with any of the notices 
under these sedtions does not authorise t^e 
fncome-tax Officer to make a summary assess- 
ment to the best of his judgment under 01. 
(4) of sec. 23. 8 P.L.T. 686=1927 P. 390. 

See contra 7 . 26=1929 E. 38 (F.B.): 8 R. 
587; 52 M. 194=1929 M. 60=56 M.L.J. 141 
(P.B.). Where an assessment of super-tax 
has been compld'ed as if the assessee were .a 
Hindu undivided family and it is subsequent^ 
ly held that the assessee is an individual, if 
the original assessment was, in the absence of 
a return, made under sec.^ 23 (4) and the 
assessee in answer to a no'tice under secs. 22 
(4) and 34 files a return disclosing a lesser 
income than that taken in the original assess- 
ment, the Income-tax Officer can reopen the 
assessmei^: and determine the assessee^s in- 
come novo, 1931 A.L.J*. 1109=1932 A. 
83. A notice under sec. 22 (4) for producffig 
the account books of the assessee by him, 
issued after he has submitted a return of his 
income, is invalid. 1932 G. 411=139 I.C. 599 
(S.B.). 


Procedure. — is not sufficient for an 
assessee to suggest to the Commissioner the 
questions of law. It is for the Commissioner 
Vo find the facts first and then to state the 
point of law which arises out of those facts 
and on which he desires an opinion. He may 
then if he likes give his own opinion on the 
case, 1927 P. 390. The combined notice 
under secs. 22 (4) and 23 (2) is not illegal. 
1934 N. 183. The issue of a notice undo* 
secs. 22 (4) and 23 (2) presupposes the exis- 
tence of a valid return having been made. 
1934 N. 183. 

Secs. 22 (4) and 23 (4) : Calling op evi- 
dence FOR INQUIRY — ^POWER OP INCOME -TAX 
Officer. — The final arbiter of what is re- 
quired is the Income-^irax Officer and not the 
assessee. It is for him to determine wbii 
evidence he considers relevant for the pur- 
poses of the enquiry. Similarly, if an mcome- 
tax Officer calls for all the previous accounts 
relating to the various businesses conducted 
bv the assessee, but the assessee withholds some 
of them and the Income-tax Officer utilises 
the accounts produced by the assessee in 
making his estimate, it cannot be argued that 
those accounts whi^ were not produced by 
the assessee were not required for the pur- 
pose of the assessment. The withholding of 
some of the aecoumfc books which the assessee 
had been called upon to produce amounts 
therefore to a non-compliance with the terms 
of the notice issued imder sub-sec. (4) of see. 
22 and entails all the penalties laid down in 
sub-sec. (4) of sec. 23. (53 A. 451, Bist.; 52 
M. 194 (P.B.). Rel. on.) I.L.R. 1938 Lah. 
551-- 1938 Eah. 551. See also 1938 Rang. 287, 
Secs. 22 (4), 23 (4) and 37: Power to 

CALL ZOR ACCOUNTS FOR MORE THAN THREE 
YEARS PRIOR TO PREVIOUS — The prOvisO 

to sec. 22 (4), when read with see, 23 (4), of 
the Act only limits the power to call f(n* 
accounts for more than ^fchree years prior to 
the previous year, when the income-tax 
cer has to make the assessment to the best of 
his judgment, where the conditions mention- 
ed in sec. 23 (4) exist. Where, however, he 
proceeds to make an enquiry as regards the 
truth or otherwise of the allegations mnde 
by the assessee in his return, in order to de- 
termine whether the assessee has made out 
his allegations, there is nothing to prevent 
the Income-tax Officer from requiring tljt‘ 
assessee to produce any evidence including ac- 
counts. No limit of time has been laid down 
in sees. 23 (3) and 37 of the Act in the mat- 
ter of calling for accounts. (1945) I.T,R. 
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23. (i) If the Income-tax Officer is satisfied ^[without requiring the presence 

Assessment. assessce or the production by him of any evi- 

dence that a return made under section 22 is correct] 
and complete he shall assess the tota. income of the assessee, and shall determine 
the sum payable by him on the basis of such return. 

(2) If the Income-tax Officer ^fis not satisfied without requiring the pre- 
sence of the person wno made the return or the production of evidence that a return 
made under section 22 is correct and complete, he shall serve on such person], a 
notice requiring him, c n a date to be therein specified, either to attend at the 
Income-tax Officer’s oflicc or to produce, or to cause to be there produced, any 
evidence on which such person may rely in support of the return. ’ 


LEG. EEIL 

• These wonl.s weie iiiseited })y see. 
oi* Aet yil of 

-SSu])s ituted tor the orij^inal words by 
se(‘. ibi(L 


Sk(\s* 22 ANi> 25-A: Quaeue.— Whether 

wheiG notices have been issued to the indi* 
\idunl members of the family as such, H is 
open to the In(*oinc-tax Officer without issu- 
ing « new notice to th(3 Hindu joint family 
houft’h its manager or any adult member of 
tlio family to charge the income received by 
the individuals as income of the joint Hindu 
family. 1937 Lah. 897=5 LT.R. 548. 

A'ecs. 22 ANi> 63 (2). — If the Income-tax 
Officer comes to the conclusion that a separate 
individual to whom he had issued notice was 
really a member of a Hindu joint family, a 
fresh notice may bo issued to the Hindu joint 
family through the person whom he considers 
to he its manager or through any other adult 
Tneml>er of the family as provided in sec. 63 
(2). 1937 Lah. S97. ‘ 

Sec. 23 (1). — fiSVf also Notes under secs. 
13 and 22 supra sec. 23 deals with matters of 
assessment an<l not with ^computation of the 
immme, profits and gains for the purposes of 
sees. 10, 11 and 12b It deals with ^return^ 
ami not primarily with accounts. If the re- 
turn is b'orreet and complete^ then the in* 
('onie-tax officer has to 'assess the total income 
of llie assessee’ and determine the sum paya- 
ble ]>v him 'on the basis of such retuinb 1938 
K.L.X 172=1938 Nag. 485. When once the 
Income-tax Officer has made the assessment 
under sec. 23 (1), that assessment is settled. 
On the general principles of law governing 
estoppels, neither the subject nor the Crown 
ought to bt' at liberty to go behind the amount 
of profits and gains when once determined 
by any <^ompetent authority. The assessment 
made accoidiug to the provisions of the 
Income-tax Act can only be re-opened in 
accordance with the provisions of the Act. 
177 LO. 25r)=1938 C'll. 557 (S.B.). See also 
1937 Lah. 721. Ordinarily and apart from 
the two cases coming within the purview of 
sec. 34 of the Income-tax Aet, 1922, vis,, (1) 
where income has escaped assessment in any 
year, and (2) wdiero income has been assessed 
at too low a rate in any year, there is no time- 
limit, pre-^cribed or necei»sarilT implied in 
the Act, within which an assessment must 
be made or completed, and an assessment 


iiijiih* aftei the expiry of the tax year is 
vali<l. SfinhU. Plven in the two cases to 
which hoe. 34 applieb, if a notice is served 
within one year after the expiry of the lax 
year, the subsequent assessment or re-assess- 
ment may be made at any time and not neces- 
sarily \vi hin the year following the tax year, 
61 LA. 10=61 C.‘ 285=38 C.W.N. 318=1934 
p.C. 30=66 M.L.L 121 (P.C.). The mere 
fact that a (‘crtain income has not suffered tax 
because of a (levi('(» adopted by the assessee 
would not enable the department to assess the 
same in subsequent years when the device 
becomes apparent to the department. It is 
only when, according to a particular system 
adopted by the assessee, allocations are made 
not in the year when the amount is received 
but in later years, that the income so allocat- 
ed can be said to be the income liable to be 
considered in the assessment year. 163 I.C. 
324=1936 A.L.J. 549 = 1936 A. 279. Notice 
under sec. 22 served in proper time and 
assessmen) made — ^Assessment subsequently 
set aside by High Court — ^Fresh assessment 
in accordance with High Court order, but 
more than one year after the expiry of the 
tax year, noi barred by limitation. 1936 A. 
279. In order to be valid, a demand for 
super-tax should be made within a reasonable 
time of the assessment foi income-tax. Two 
years and four months is a wholly unreasona- 
ble time. 1934 S. 46=28 S.L.R. 174. 

Seo. 23 (2) : Notice. — Where a notice 
under sec. 23 (2) was issued to the assessee 
when the original return was filed, a fresh 
notice under stc. 23 (2) is not essential after 
the assessee had submitted an application to 
the Income-tax Officer mentioning certain 
omissions. I.L,B. (1940) All. 841=1940 A. 
L.J. 843=1940 All. 537. When an assessee 
has made a return which he knows is hona 
iide return and in which he has put in his 
total income to the best of his then informa- 
tion, there might yet be some omission on his 
part duo to some cause or other. To such and 
similar cases see. 23 (2) would apply but not 
to a case of deliberate omission to furnish 
particulars available with the assessee. 1933 
A.LX 49=1933 A. 197. When an Income- 
tax Officer is not satisfied with a return made 
under see. 22, he has under sec. 23 (2) to 
serve on the assessee a notice to produce evi- 
dence on a specified date. 29 O.W.N. 591— 
1925 C. 890=88 I.C. 404. The issue of a notice 
under sec. 23 (2) is mandatory under certain 
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cireums’ances. When the Income-tax Officer 
has reason to believe that the return filed by 
the asses-ee is incorrect or incomplete, and it 
he is not satisfied vi>h the correctness of the 
assessee^s return, the law requires that he 
shall serve a notice under sec. 23 (2) which 
then becomes imperative. The Income-tax 
Officer cannot proceed Co make the best judg- 
ment assessment on the ground that there 
has been f lilure to comply with notice under 
sec. 23 (4), because if a valid notice under 
sec. 23 (4) is issued, the assessee might re- 
move suspicions of the officer and satisfy him 
that his return is correct and complete. 1.1 j. 
E. (1937) All, 834=1937 A.L.J. 957=1937 
All. 770, Under sec. 23 (2), there are three 
alternatives provided for the assessee. It is 
not for the Income-tax Officer to decide which 
of the alternatives he will give to the assessee. 
If for example he requires only the aJ' ten- 
dance of the assessee, the latter would lose 
the valuable right of producing the evidence 
in support of the return and removing the 
doubts of the officer. Therefore if the In- 
come-tax Officer in sending a notice under 
sec. 23 (2) scores out the words ^or to pro- 
duce, or »to cause to be there produced any 
evidence on which such person may rely in 
support of the return” from the printed no- 
tice containing all t^e three alternatives, the 
notice is irreoular and illegal. I.L.E. (1937) 
All. 834=1937 A.LJ. 957=1937 All. 770. 
Eeasonable notice s’-ould be given to the 
assessee before proceeding under 01. (4). 
Whether a given time is reasoT»ahle time is 
a quesMon of fact. 134 1.0. 1275=1931 C. 
729 (S.B.). As to meaning of "return”, see 
1928^ L. 729 ; 120 I.O. 435. Where an assessee 
applies for adjournment by post or by tele- 
gram of an enquiry in resnect of which he 
has been required by a notice under sec. 23 
(2) of the Indian Income-tax Act to produuce 
evi'^ence and the Income-tax Officer grants an 
adjournment, the letter or the telegram inti- 
mating the fact of the adiournment to the 
asses'see is not a notice under sec. 23 (2> or 
a requisition within ti'e mea'oing of S'^c. 33 of 
the ^ct. 1930 M. 113=58 M.L.J. 10 (F.B.). 

Sbo. 23 (2) (4) : Procedurb. — ^Proceed- 
ings of income-tax Officer are of a judicial 
nature and he must proceed on judicial prin- 
ciples. 7 L. 201=1926 L. 161; 94 I.O. 156 
=1926 L. 233. Where the assessees were 
never given an oppoi*I:unity to contest and 
disprove t^e allep’ation that they were mem- 
bers of a joint Hindu family and were liable 
to be taxed jointly: Meld, that the proce- 
dure was wrong and the assessment was in- 
vaHd. 52 A. 991=1930 A.L.J. 1548=1931 A. 
23.^ The plea that certain shares have been 
divided between ‘"-he members of a joint Hindu 
family must be raised at the time of maldng 
an assessment un-^er sec. 23 and it cannot be 
raised for the first time on appeal a'^ainsfc the 
assessment. 56 A. 504=1934 A, 217. Value 
to be attached to account books produced by 
assessee. 7 L. 201. Prroceedings under Oh. 
IV nf the Act (Assessment Proceedings) are 
jufficial proceedings in the colloquial sense 
only and not in the strictly scientific sense, 
so as to raise questions in appeal to some 


higher tribunal as to whether the authority 
making the assessment has decided against 
the weight of evidence, or decided a fact of 
which the'e is no evidence or has disregarded 
evidence which ought to have been taken into 
account 3 I.T.R. 48. Where the Income-tax 
Officer found that some of the books of the 
assessees were not clear as regards the in- 
come derived by the owers thereof and 
assessed the income at a certain figure with- 
out stating what was the basis of his compu- 
tation. Beld, "hat the assessment was illegal. 
52 A. 901=1933 A.L.J. 1548=1931 A. 23. See 
also 1930 L. 605; 7 E. 669; 8 E. 203. Al- 
though, in a previous year of assessment, a 
decision is ai rived at after investigation and 
inquiry that certain deductions ought to be 
made, it is still open to the Income-tax 
authorities to reopen the ques'ion in a subse- 
quent year of assessment, if fresh facts come 
to light. The Income-tax Officers are to be 
guided by principles of natural justice and 
cannot arbitrarily change the assessment. 
1930 L. 605. See also 1930 M. 209=58 M.Ti. 
J. 2"0=53 M. 420 (F.B.); 1933 0. 396. The 
order of an Income-tax Officer in a particu- 
lar year allowing the salaries of two of the 
partners as business deductions does not bind 
his successors in a subsequent year. 12 L. 
663=134 I.C. 198=1931 L. 341. In an ordi- 
nary case, particulars in respect of which 
and the ground of which the Income-tax Offi- 
cer thinks that the s»’atement was either not 
genuine or complete ought to be given in a 
notice, especially in cases whe'e Ihe objection 
is that the accounts are incomplete. But 
where the finding is that the accounts of the 
assessee in previous years as well as in the 
current year were not genuine but merely 
cooked for income-'tax purposes, the Income- 
tax Officer is under no obligation either in 
law or in common fairness to set out all the 
reasons which led him to come to such a con- 
clusion. 7 . 281=1929 E. 102. 'Evidence’ — 
If confined to direct evidence — Omission of 
transactions from account books — ^Rejection 
of such books by Income-tax Officer — ^If jus- 
tified. 40 P.L.R. 585=1938 Lah. 209. (^< 3 ^ 

also 60 I.A. 146=12 Pat. 318=1933 P.C. 108 
=64 M.L.J. 612 (P.C.). Where the Income- 
tax Officer mak^s an assessment to the best of 
his judgment under sec. 23 (4) of the Act, he 
must do so according to rules of reason and 
justice and state in his or/’er the maher*als or 
reasons on which his judgment is found. 7 
E. 669. See also 8 E. 203. Per Sulaiman. C. 
J , — In a proceeding under sec. 23 (3) there 
can be DO oh jeo' ion in the Income-tax Officer 
or the Assistant Commissioner acting upon 
the assessment for the previous year if no 
heHer evidence is forthcoming, even though 
J'-hat assessment might have been made to the 
best of his judgment under sec. 23 (4). The 
fact that during the previous year the income 
was assessed on a certain figure is certainly 
some evidence on which he can proceed, even 
independently of anv presumption of con- 
tinuity. If the assessee fails to produce 
satisfactory evidence, he fails to displace the 
previous year’s estima^te, which is certainly 
admissible against him. 58 A. 200=1936 A. 
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(3) On the day specified in the notice issued under sub-section (2), or aS 
soon afterwards as may be, the Income-tax Officer, after hearing such evidence as 
such person may pioduce and such other evidence as the Inccme-tax Officer may 
require, on specified points, shalJ, by an order in writing, assess the total inceme 
of the ass ssce, and determine the sum payable by him on the basis of such assessment. 


286=1935 A.L.J. 1312 (B.B.). In eveiy ca.sc 
before an ex parte assessment is made nn- 
der see. 23 (4), the Income-tax Officer must 
invariably conduct such 'fiocal’’ inquiry to 
ascertain 'the income of the proposed asses- 
see toi the ^^pievious year” as the circum- 
a ances of the ease may warrant, and he must 
place on the icc'ord note of the dcf’ails 
and results of his inquiry” in order that the 
Commissioner of Income-tax under see. 33 
or tl e High Court under see. 66 (2) or (3; 
m«iy bo in a posi'^ion to see that the assess- 
ment ^^vas according to the rules of reason 
an I justice and not arbitrary”. [1931 B. 
liM, Biss.; 1931 L. 87 (P.B.), Foil.] 1934 N. 
183 (2). Per Sulaiman, C.J. — ^Enquiries 

mide by the In ome-tax Officer fr m the peo- 
ple of the district', after proceedings under 
see. 23 (3) had started, of which^ no notice 
had he n given to the assessee, are illegal, and 
not authoiised by sub-see.^ (3). Similarly en- 
quiries made by the Assistant Commissioner 
dui’ing the hearing of the ai^peal behind the 
haefe of the asseesee are not justified by the 
provisions of sub-sec. (3) and the result of 
such private enquiries should not be made 
the basis of any asse-asment, 58 A. 200=1936 
A. 286=1935 A.L.J. 1342 (S.B.). 

Secs. 22 (4) and 23 (2) and (4) : Service 
OE Notice. — See also 57 M.L.J. 854=1930 
M, 127. Notice may be served under see. 23 
(2) on any member of the firm as provided 
for in sec,' 63 (2) of t^e Act. It is not neces- 
sary that notice s'^ould be served only on 
the member of the fi’m who made the return. 
48 M. 602=1925 M. 1048=49 M.L.J. 124. 
(See also n^tes under sec. 63, ir,fra.) 8 P. 
S77=1930 P. 127. Where the Income-tax 
Officer issued a combined notice under sec'^. 
22 (4) and 23 (2), requiring the assessee to 
produce t^-e accounts and the notice was ser- 
ved on t^e oumasfa of the assessee: held, 
there was sufficient compliance with the law 
as to nobVe. The word “person” cleaily in- 
cludes a firm as provided by the General 
Cbuses Act 1897, and when the return is 
made on behalf of the firm by a partner, H 
is the firm that is the person who makes the 
return and any proper service on the firm as 
authorised hy sec. 63 ('2') will be a proper ser- 
vice. 48 M. 602=1925 M. 1048=49 
124. A com'^'ined notice was served upon the 
assessee under sec. 22 (4) to produce ac- 
counts and under sec. 23 (2) either to attend 
or to produce or cause to be produced sny 
eviden'^e in support of his return. A certain 
daFe was fixed. The assessee obtained an ad- 
jonmu'ent until a certain date. On the ad- 
journed date the assessee applied for further 
adjou'nment on ground of illness* The 
come-tax Officer refused the application and 
proceeded ex parte under sec. 23 (41 to make 
the assessment to the best of his judgment. 
Held, tha^l the officer was not bound to an- 


nounce beforehand how he proposed to deal 
with an application for an adjournment. The 
assessee had already obtained one aijourn- 
ment until a certain date. It was his duty, 
if he desired a further adjournment, to apply 
on a date earlier than the adjourned da'e. 
The assessee in fact delayed his application 
for fuither adjournment un^-il the very day 
appointed for compliance wi.h the orders. 
Even if this could be said to be a case of 
exercising a ju dcial discretion, there was no 
ground for suggesting that it was wrongly 
exercised. 64 I.A. 102=I.L.E. 1937 N. 191 = 
41 C.W.N. 719=1937 P.O. 133= (1937) 2 M. 
LJ. 43 (P.O.) See also (1945) I.L.E, 198; 
1945 Pesh. 18. 1942 I.T.B. 379; 370. 

Seo. 23 (3) AND (4 ). — See also Notes under 
sec. 13 supra). Under see. 23 (3) of the In- 
come^' ax Act, if the account books of the 
assessee are found to be unrealiable and are 
rejected, and the assessee fails to produce 
evidence on which the Income-tax Officer can 
make a proper assessment of the assessee’s 
income, the Income-tax Officer must himself 
lake steps to procure material for the pur- 
pose if it is not already in his possession. He 
can call witnesses and make his own inquiries, 
and when he has material on which he can 
assess, he must consider it and make an assess- 
ment to the best of his judgment. The only 
difference between such an assessment under 
sec. 23 (3) and an assessment under sec. 23 
(4) is that the Act con'-emplates a more sum- 
mary method when the Income-tax Officer is 
acting under sec. 23 (4). I.L.E, ('1939) Mad, 
404=1939 Mad. 371 = (1939) 1 M.L.J. 451. 
In making an assessment under see. 23 (3), 
there is nQ(I:hing in the Act which requixies 
the Income-tax Officer to disclose to the 
assessee the material on which he purposes to 
act or to refer to it in his order, but natural 
justice requires that he should draw the 
assessee^s attention to any such material and 
give hiim a reasonable bpportuni'y to meet 
the case arising therefrom before making his 
order. Further an order under sec. 23 (3) is 
appealable, and hence it should contain the 
mate’ i'^ Is on wh^ch the assessment is based 
so that the appellate authority may form its 
opinion on the fairness of that acsessmenfc. 
The assessee is, however, not entitled to de- 
mand copies of the confidential statements in 
the possession of the Income-tax Officer or to 
demand that his infovnants should be calleu 
by the Income-tax Officer, so that they may 
be cross-examined by the assessee, and the In- 
come-tax Officer is not a Court in the usual 
meaning of the term, when he is holding an 
inquiry under sec. 23 (3). Under sec. 37, he 
has merely certain powers of a Cim Court 
for t^e purposes of Ch. lY. S^cc, 23 (31 is not 
exhaustive, and there is implicit i^i th® sec- 
tion in its context, the power to collect ana 
act on other “evidence” in a wide sense o± the 
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(4) ^[If any person fails to make the return required by any notice given 
under sub-section (a) of section aa and has not made a return or a revised return 
under sub-section (3) of the same section] or fails to comply vvith all the terms of 
a notice issued under sub-section (4) of the same section or, having made a return, 
fails to comply with all the terms of a notice issued under sub-section (a) of this 
section, the Income-tax Officer shall make the assessment to the best of his judgment 
®[and determine the sum payable by the assessee on the basis of such assessment] 
®[and, ^[in the case of a firm, may refuse to register it or may cancel its registration 
if it is already registered]] : 


LEG-. REF. 

1 Substituted for the original wards by 
sec. 25 of Act VH of 1939. 

2 These words were inserted, ihid, 

3 Original words were added by sec. 3 of 
Act XXI of 1930. 

4 Substituted for the words “in the ease of 
a registered drm, may cancel its registration” 
by see. 25 of Act VII of 1939. 


term; it is not necessary to invoke the pro- 
viso to see. 13 of the Act for that purpObC. 
for that section and ‘the proviso thereto re- 
late to the method of accounting and that 
alone, though 'the word “method” has to be 
given a ao and reasonable construction. 
1940 Sind 92; I.L.R. (1939) Mad. 404=1939 
Mad. 371= (1939) 1 MX.J. 451. Where the 
account books of the assessee were rejected 
by the Income-tax Officer and he proceeded to 
assess him at a flat rate, to which method ot 
assessment the assessee objected throughout 
the proceedings: JffeZd, the case was a pio- 
per one for reference under see. 66 of the 
Act. 39 P.L.E. 563=1937 Lah. 397. Even 
after the issue of a notice, which is contem- 
plated by sec. 23 (3), an assessment can be 
made under see. 23 (4), if there has been a 
default in complying with a notice under sec. 

22 (4) or sec. 23 (2), and it is not necessary 
that the assessment must be made under sec. 

23 (3) of the Act. 1940 A.L.J*. 843=I.L.K. 
(1940) A. 41=1940 A. 537. Pursuant to a 
notice^ under see* 22 (5), the assessee produ- 
ced his accounts to which no exception was 
taken. But the books included a suspense 
account in which entries were made purport- 
ing to relate to certain sums deposited and 
withdrawn by various persons not, however, 
described specifically. The assessee was un- 
able to idenl.'ify those persons and the In- 
come-tax Officer, not being satisfied with the 
entries and the explanation, refused to ac- 
cept ‘the return and made an estimated assess- 
ment under sec. 23 (4). Eeld, that from the 
mere inability of the assessee to identify the 
depositors, ilfc did not follow that the whole 
accounts were either false or incomplete. If 
the officer had been of opinion that the tran- 
sactions in suspense accounts were noil tem- 
porary deposits but loan transactions result- 
ing in profits to the assessees, he might have 
included such profits under sec. 23 (3) in the 
assessment made by him. But there w<^re 
no ma+eri*»ls to justify the Income-tax Officer 
in disregarding the return in tota and making 
the assessment under sec. 23 (4). 10 B. 92= 
1932 B. 52 (S.B.). See al$o IX.B. 1938 L. 10 
=39 PX.B. 1028=1937 Lah. 721. The 


assessee, a contractor, who was served with a 
notice, first under see. 22 (2), and then under 
sec. 22 (4) of the Act, appeared before th(‘ 
Income-tax officer and produced a return of 
his income in the usual form showing his in- 
come to be Bs. 10,000. It was duly verifio<] 
and signed. At the same time he also ma(l(‘ 
a statement which was recorded and whic'h 
was to the effect that his books were spoilefl 
by fire, that his Munshi was ill and could not 
write the books correcly and that enquirv 
should be made about his status and he siiouKl 
be assessed on the payment made to him by the 
Government. The Income-tax officer made 
some enquiries, found that the assessee had 
made a turn Over of Bs. 6,69,929, during the 
year of assessment and assessed him at Bs. 
20,047, under sec. 22 (3) of the Income-tax 
Act. The assessee appealed to the Assistant 
Commissioner who confirmed Itho assessments 
and being of opinion that the assessee had con- 
cealed information regarding his income, im- 
posed a penalty of Bs. 14,000, on the assessee 
under sec. 28 of the Act. The assessee con- 
tended that for 'the purpose of the Act, he 
had not filed the return, that he had in conse- 
uence been assessed under sec. 23 (4), there- 
ore he had no right of appeal and that the 
Assistant Commissioner had no jurisdiction to 
impose a penalty. Eeld, that the assessee had 
filed a valid rslturu so as to justify an a.ssess- 
ment under sec. 23 (3) of the Act, that his 
appeal was competent and the order imposing 
the penally was legal. (1944) T.T.B. 498. 

“Total income”. — ^Income derived from 
the dividend paid by a company registered 
in England but doing business in India can- 
not be reckoned as part of his total inconu 
where the assessee is not resident in India 
and the item has already paid income-tax 
when in the hands of the company. 55 B. 
734=33 Bom.L.B. 776=1931 B. 420. 

Seo. 23 (4). — ^Even if the power to deter- 
mine the tax payable by the tax-payer be 
not given expressly by the directions to “makc^ 
the assessment”^ each power is implied, read- 
ing the section as a whole. 65 I. A. 286=I.L. 

B. 1983 Bom. 487=42 C.W.IST. 873=1938 P. 

C. 175= (1938) 2 M.L,J. 115 (P.O.). The 
officer is to make an assessment to the best of 
his judgment against a person who is in de- 
fault as regards supplying information. He 
musti:’not act dishonestly, vindictivly or cap- 
riciously, because be must exercise judgment 
in the matter. He must make what he hon- 
estly believes to be a fair estimate of the pro- 
per figure of assessment, and for this pur- 
pose he must be able to take into considera- 
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tion local laiowledge and repute in regard 
to the assessee^s circumstances, and his own 
laiowledge of previous 3 etui ns by, and issess- 
nients of, the assessoe, and all other ma^teis 
at a fair proper estimate; and though theu- 
must neeessnrily ])e guess work in ithe matbu 
it must >)e honest guess woik. In that seiivse 
too, the assessment must be 'to some extent 
arbitrary. 8ec. 2:{ (4) places tht officer in 
the position of a person whose decision as to 
amount is hnal and subject to no appeal, but 
whose decision, if it can be shown to have 
been arrived at without an honest exeicise 
of judgment, may be revised or reviewed by 
the Oommissionor under the powers confei- 
red upon thmt official by sec. 33. Theie is 
no jufetiticatlon in the language of the Act 
for holding that an assessment made by an 
officer under see. 23 (*4), without conducting 
a local inquiry and without recording the de- 
rails ami results oi* that inquiiy, cannot ha\e 
been made to the best of his judgment with- 
in the meaning of the section. (>4 I.A. 102 = 
T.L.K, 19:i7 N. 191=1937 P.C. 133=(1937j 
2 M.L.d. 43 (P.O.). See also 1938 Lah. 867. 
Tiiere is no foundation for the suggestion 
that becAus*' an eailiei Income-tax Officer 
was disposed to fasten on one particular de- 
fault and said that he might possibly accept 
the explanation given in regard to others, it 
means tbai when a recommencement of the 
whole proceedings has been directed, the sub- 
sequent revenue officers are to blind them- 
selves to the obvious facts when the case is 
itaken up again. 177 I.C. 125=1.938 Bang. 
287. Whore the aasessee makes a return in 
the prescribed form but under head live 
shows the profits or income as, ^'about Bs. ” 
and none of tlio details required under note 
five are given, the Income-tax Authorities can 
treat the udurn as no return at all and can 
ultimately make the assessment under sec. 23 
(5), par»* icularly when the assesaeo does not 
declare the period to which the income dec- 
lared relates. 159 I.O. 646=1935 L. 858. 
The word ^‘assessment” in sec. 23 (4) means 
determining the total taxable income and the 
sum payable on ilL A notice can be validly 
issued under sec. 29 when the Income-tax 
Officer has made a best judgment assessment 
under sec. 23 (4). 56 A. 418=1934 A.L.J. 

47=1934 A. 930. An assessment in default 
is a very serious thing; and unless it is open 
to the Court to insist that notices under secs. 
23 (2) and 22 (4) are given so as to afford 
reasonable opportunity to an assesseo to 
comply with their requirements, the honest 
and diligent tax-payer will have no security 
for fair treatment and no remedy in the ab- 
sence of fair itreatmcnt. Where a notice ^is 
received at 3 p.m. on 18th of a month requir- 
ing the assessee io produce ‘any evidence on 
which he might rely in support of his return 
on the 19th, the no»4ce is not such a reasona- 
ble notice as the law requires, affording the 
assessee proper opportunity to comply with its 
return. 134 1.(1. 1275=1931 C. 729 (S.B.). 

Before tJhe Income-tax Officer can obtain 
jurisdiction to assess summarily under see. 23 
(4), it is not necessary that there must be % 
failure in each of the cases mentioned in 
a a M.— 370 


see. 23 (4). 133 I.C. 753=1931 P. 306 (P. 
B.). Where an assessee received a notice 
from the Income-tax Officer under see. 22 
requiring him to make a return in the pres- 
cribed form and verified in the preset ibed 
manner setting forth his total income during 
the previous year, and the assessee does nei- 
'iher fill the form, nor verify such form in the- 
presciibed manner, but instead writes t let- 
ter intimating his non-liability to be taxed 
under the Ao) , it must be taken that he has 
failed to make a return under sec. 22 (2) 

within the meaning of sec. 23 (4). 133 I.C. 

753=1931 P. 306 (F.B.). A partial default 
in complying with notices issued under sec.. 
22 (4) or see. 23 (2) involves the same con- 
sequences under sec. 23 (4) of the Act'- as a 
total default. 3S P.L.B. 812 = 1936 L. 489. 
Wheie the Income-tax Officer comes to the 
conclusion that the assessee has been wilb- 
holdi ug books of account which aie not pro- 
duced in accordance with a notice under sec. 
22 (4), he is entitled to make an assessment 
to the best of his judgment under sec. 23 (4)* 
More so when other documents have been 
withheld by the assessee and there has been 
deliberate misicpresentation on his part to 
the Income-^tax Authorities. 1936 L. 750. 
See also I.L.B. 1938 L. 551=1938 Lah. 551 
=40 P.L.B. 821. A return which delibe- 
rately failed to comply with the rule con- 
tained in sec. 22 (2) that the return was fco 
be of the total income of the assessee is no 
return at all within the meaning of sec. 22 
(2). So‘ where an assessee who had four 
branches sent in a return which did not men- 
tion two of them and the omission was not 
corrected in spite of time gmnted for it, the 
Jneome-tax Officer is entitled to make an as- 
sessment to the best of his judgment under 
see. 23 (4). 1933 A.L.J. 49=1933 A. 197. 

Assessee ati' ending Income-tax Office with 
his evidence in obedience to notice issued 
under sec. 23 (2) — Income-tax Officer not ac- 
cepting Ihe evidence as conclusive does not 
bring that case under sub-sec. (4). The asses- 
sees were asked by the Income-tax Officer by 
notice under sec. 22 (4) to produce^ their 
books of account on the date fixed in the 
notice. They entered appearance but pro- 
duced no acciouni: books. An adjournment 
■was given to enable the parties to produce 
the evidence in their possession. On the date 
fixed for hearing, on the officer requesting 
them 00 produce the evidence, the parties 
iuined round saying that they had no_ evi- 
dence. They did not make any affidavit in 
support of their statemen'i, nor did they try 
to convince the officer in anv other way of 
the truth of their statement. Beld, that there 
■was no compliance with all the terms of the 
notice and that 'the assessment under ^ that 
provision of la'W was valid. 9 P. 172 = 1930 
P. 14. Notice under see. 22 (2) read with 
see. 34 to partner of firm — Assessee 
stating that he was only the sleeping partner 
of the firm and that he knew nothing of its 
income or profits — Income-tax Officer can 
make assessment under sec. 23 (4). 1933 L.. 

290. The mere fact of the denial ot* the 
existence of the account books did not absolve* 



^2952 


The Civil Court Manual (Imperial Acts). 


[S. 23 


the assessee, if it is found upon the eviaence 
that the books were really in existence, and 
assessment under see. 23 (4) is consequently 
valid, 8 P. 877. Even when the assessce ccnies 
the existence of accounts or documents, the 
Income-tax Officer can p esume the existeme 
of such accounts or documents. 1930 A.L.J. 
1=1930 A. 49 (P.B.). If an assesses has 
books and does not produce them he can be 
assessed in default under sec. 23 (4), what- 
ever other evi’ence he might choose to put 
forward in support of his return. Other 
eviden e, in the absence of the books, can 
hardly satisfy a reasonable man. But it 
was never intended by the Act that failure 
to produce books, prior to the tiling of a 
return, should deprive the assesses of his 
right to have the return duly and properly 
inquired into. A return, which by sec. 22 

(3) , is to be deemed to be a return made in 

due itime cannot be treated stillborn because 
of a previous failure to comply with a no- 
tice under sec. 22 (4). 134 I.O. 1275=1981 

C. 729 (S.B.). Where the assesses does not 
produce any vouchers or any other material 
which may enable a detailed check of his ac- 
count books, the value of the account books 
pioduced by the assesses is, the’-efore, no 
higher than his mere word. 1936 L. 856, 
Where the books of account of the assessee 
did not give a complete and correct version of 
the ae'-’ al busiiess, and though the Income- 
tax Officer accepted them to a certain exient, 
he added a ee^ain sum to represent tho 
amount of omissions: JETeH, that in maiting 
an ass'‘ssment, the Income-tax Officer should 
proceed on judicial principles, but as in the 
ease under consideration there was evidence 
before him to show that books could not be 
relied upon, his inclusion of a certain sum for 
omissions was justifiable. 1936 L. 836. In a 
ease in which an assessee has duly filed a re- 
turn of the ^^preivious year” and has also on 
receipt of a notice under sec. 23 (2) produced 
evi'^ence in support of the return in<»luding 
some, but not all, of his account books, and 
the Income-tax Officer is not satisfied with 
such evidence, he can at that stage issue 
a notice under sec. 22 (4) calling upon ^he 
assessee to produce his complete account 
books for the “previous year” and for three 
years prior thereto, and on the assessee’s 
fnii-Q-^e to do so , assess him under sec. 23 

(4) . 12 L. 129=1931 L. 87 rP.B.V Per Tek 

Chand and Balip Singh, JJ, — legisla- 
ture should take the earliest opportunity of 
reviewing the position and, if possible, of 
redrafting and re-arranging the same. This 
seems all the more necessary as the interpre- 
tation which the Court has felt bound to 
put on these seef-ions is likely to work a 
great iniustiee in some eases”. 12 L. 129. 
In making the “assessment to the best of his 
judgment” under sec. 23 (4), the Income-'^ax 
Offi'’er not possess absolutely arbi- 

trary authority to a^-sess a** any figure he 
likes, and the Income-tax Officer, though not 
bound^ by strict judicial principles, should 
be guided by the rules of justice, equity aud 
good conscience, 12 L. 129. See also 7 R. 
C69; 8 R. 203; 1933 0. 396. But see 9 R. 


281 contra. The expression “to the best of 
his judgment” seems nothing more than “as 
best as he can”. It is incorrect to say that 
the Income-tax Officer must exercise a “judi- 
cial ^^discretion” in making the assessment. A 
judicial discretion presupposes "that power 
has been confided to the tribunal to act or 
refrain from acting in a particular way in 
certain proved or admitted cireums''ances, 
whereas under the section if the assessee has 
not chosen to state an account, the officer 
shall make an assessment and he has no dis- 
cretion in the matter. 9 B. 281=1931 K. 
194 (P.B.). See also 1932 I.C. 564 (2); 159 
I.O. 646=1935 L. 858. Though a Taxing 
Officer is not eri itled to make a guess with- 
out evidence, still when the assessee does not 
give correct returns, the Taxing Officer's es- 
timate holJs good, unless the assessce dis- 
places iit by adducing evidence. 60 I.A. 146 
=12 P. 318=1933 P.C. 108=64 M.L.J. 612 
(P.C.). Where an assessee failed to make a 
return of his income under sec. 22 (2) of tho 
Act and some time later died, an assessment 
on his estate made by the Income-tax Officer 
un'ier sec. 23 (4) “to the best of his judg- 
ment” is illegal. Per Beamount, C.J. — “In 
construing a taxing Act the Court is not 
justified in straining the language in order 
to hold a subject liable to tax. If the legis- 
lature intends to assess the estate of a de- 
cease 1 person fo tax charged on the deceas- 
ed in his lifetime, the legisla/ture must pro- 
vide nioper mnehinerv and not leave it to 
the Court to endeavour to extract '■he appro- 
priate machinery out of the very unsuitable 
language of the S'atute”. 55 B. 312=1931 
B. 333=33 Bom.L.R. 388; 6 P.L.T. 555= 
1925 P. 694, The assessees, who were a 
Hindu familv of money-lenders, had 
money to a lady to the extent of Rs. 41,542 
and in the year of account 1939-40. the loan 
with in'^erest amounted to Rs. 60,382. By an 
arrangement with the debtor the assessees 
took over three properties of the debtor along 
wi*'h the ou^sanding rents from the tenants 
for the total sum of Rs. 60,000, remitting 
the balance of Rs. 382. In their books the 
asse‘=iSees valued the three pi'oper*’‘ies sepa- 
rately at Rs. 30,000, Rs. 1 6,000 and Rs. 4 000 
respectively, making a total of Rs. 50,000 
and assessed the arrears of rent at Rs. 10 OOO, 
In assessing the income of the assessces the 
Income-tax Officer accented these figures as 
the true value and proceeded on that basis 
to assess the income under sec, 23 (4) of the 
Income-tax Aci*". The assessees con+'ended 
that this did not represent the true value of 
the properties and tha< the Income-tax Offi- 
cer should not have ac<*epted thes^ figure® but 
should have made further inquiries. Held, 
that the Income-tax Officer was amplv justi- 
fied in taking the value placed by the assessf*cs 
on the properties as the true value. (1944) 
I.T.R. .327=1945 Cal. 327. “The Income- 
tax Officer is empowe-^ed to call upon the as- 
sessee Twhether or not he has ma^e a return) 
to produce such documents and accounts as 
he may require within the period specified 
in the no^*ice requiring their production. 
I?ub-see. (4) of see. 22 prevents the Income- 
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tax Officer from calling* upon an assessee to 
prolucG books of account going back for a 
period of more than three years prior to +he 
accounting period. There is, howwvgr, no 
such limitation upon the power to call foi 
documents^^ 50 A. 589=26 A.L.X 34:0= 
1928 A. 283. Once an assessment has been 
made to the best of the Income-tax Officer's 
judgment on a nett income under see. 23 
of the Act, it follows thau all expenses inci- 
dental to the business must be assumed to 
have been taken into consideration in arriv- 
ing ai the nett income assessed. Such an 
asse&sment is final, conclusive and not open 
to appeal. 1932 L. 396=136 I.C. 706. Tn 
res’ ect of an assessee who has submitted a 
return of his income under sec. 22 (2), a 
notice issued under sec. 22 (4) is valid so as 
to justify an assessment under sec. 23 (4) in 
the event of non-compliance of the terms of 
the notice. 57 M.L.J. 854=1930 M. 127 (S. 
B.). Also 52 M. 194=1929 M. 60=56 M.L. 
J. 141 (P.J^.). Where the Income-tax Officer 
issued a notice to a certain firm under see. 
22 (4) calling upon them to produce the books 
of the pan icular branch and the firm did not 
produce the books stating that they kept no 
books at that branch but the Income-tax 
Officer did not believe the statemment and 
decided for reasons stated by him tha +he 
assessee had such books at that branch, that 
they had failed to comply with the terms of 
the notice and further made an assess- 
ment un ’er sec. 23 (4), held, that the Income- 
tax Officer aeted quite properly in maldng 
the assessment under sec. 23 (4). 8 R. 587= 
1931 R. 53. Where the assessee has deli- 
berately withheld the •jgalM roTcar and the 
ledger, the Incomt-lax Officer is justified in 
refusing <0 allow the assessee to produce 
Tmehchi rolcar which would be of no value as 
evidence and to pass orders under sec. 23 (4). 
10 L. 691=1929 L. 173. The failure to pro- 
duce books of account required by the 
authorities by a notice under sec. 34 entails 
the sime consequence as in the case of a 
failure to make a return under sec. 22 and 
the Income tax Officer is entitled in such 
a case to make the assessment under sec. 23 
(4), 34 C.W.N'. 1093. The Income-iax 

Department should not as a rule take a stand 
on a technical ground under sec. 23 (4) 

where t^'ere is a substantial compliance with 
the renuisition of notice under sec. 22 ('4). 9 
P. 172=1936 P. 14. Where the Income-tax 
Officer called on the assessee to produce 
his account books and the assessee produced 
some hooks but not those of an earlier year 
and thereupon the officer made an assess- 
ment under sec. 23 (4) even though the books 
produced gave the necessary data, held, that 
the books of the earlier year were not really 
required within the meaning of sec. 22 (4) 
and that the assessment should under the 
circumstances be made under cl. (3) and 
not under cl. ('41 of sec. 23. 53 A. 451= 

1931 A.L.X 345=1931 A. 417. It is the 
duty of an assessee to keen and present his 
accounts to show the actual income made by 
him. If he fails to do this he must put up 
with the estimate by the officers made with 


the best of his ability, though it is true that 
the officer is not endtled to make a guess 
without evidence. 9 P. 240=1930 P. 81 (F. 
B.). Where the accounts or documents or 
evidence pioduced by the assessee do nou fur- 
nish sufficient material for an assessment and, 
in paraculai, if they, far from revealing 
the income, intentionally falsify the 
income, it is open to the Income- ax Officer 
to make an assessment under see. 23 (4), for 
the assessee has failed to comply with all the 
tei ms of the notice. The question whether 
there has been a compliance with the teims 
of the notice is not a question of law but a 
que&Jion of fact. Further, whether the evi- 
dence before the Income-tax Officer is suffi- 
cient to justify him in 1 ejecting the accounts 
of the dfase^see is also a que&iion of fact. 
137 I.C. 732=1932 O. 164. Wheie the books 
of JK count of tlie assessee are not produced 
and the Assistant Commissioner makes an 
assessment to the best of his judgment, if 
the enhancement is based on materials from 
which he could reasonably conclude, though 
only on a rough estima'^e, that the income is 
of a certain specified amount, such an en- 
hancement is legal. But if on the other 
hand the enhancement is wholly arbitrary 
and based on no material, it would be illegal. 
7 R. 635. Although a summary assessment 
was higher than that of the previous year 
which was based on the returns submitted by 
the assessee, if it is based on some evidence, 
it cannot be said it is arbirary and so 
illegal. 1932 P. 166=140 I.C. 712. Biit 
see also 9 R. 281. An Income-tax ^ Officer 
of the principal place of business is not 
bound to accept ‘the report of the Income-tax 
Officer of a place where the assessee is catry- 
ing on a branch business, nor is he bound to 
refer the matter back to the lab'er officer 
for further inquiry. The foimer can as- 
sess the assessee according to his judgment 
undei sec. 23 (4). 1930 A.X/.J. 1=1930 A. 

49 (P.B.). JPer Mokerji, — “It is the ordi- 

nary privilege of a subject that he shall not 
be taxed on his income without a proper 
investigation. It is open to the assessee to 
prove what his income is before he is as- 
sessed on the income. If it had been tlie 
intention of the legislature that the mere 
word of the Taxing Officer should be finai, 
one should find a clear indicaition of that in 
the language of the Statute. 1930 A. 49 
(F.B.). Where the Income-tax Officer docs 
not get proper material on which to Bud 
out the true income of an assessee, it is in 
the interests of 'the State to guess the income 
of the assessee. The assessee cannot com- 
plain that he has been over-taxed if owing 
to his own failure 'the officer is not able to 
do justice towards him. But where the pro- 
per materials are before the Officer, he 
should utilise them and make an assessment 
under sec. 23 (3) which is liable to be re- 
examined in appeal. When an assessment is 
made more or less on matters which have 
been guessed out, there cannot be a proper 
appeal. There would be no sen«e in substi- 
tuting the Income-tax Officer’s "guess” by 
the superior officer’s "guess”. It is on this 
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principle that an appeal is shuit out in the 
case of ^^best judgment assessment”. 53 A. 
451=1931 A.L.J. 345=1931 A. 417, As- 
sessee hling statement of income — Maintain- 
ability of appeal to income-tax authorities — 
Pine for gross under-s'tatement of income. 
See 49 M. 831=1927 M. 49=24 L.W. 771. 
Where a notice issued under secs. 22 (4) and 
23 (2) of the Income-tat Act was not com- 
plied with and an assessment was made under 
sec. 23 (4). Heldj that no appeal lay fiom 
the order of assessment. 9 P. 172=10 Pat. 
L.T. 769=1930 P. 14. An appeal is shut our 
under sec. 30 not by' way of punishment to 
the assessee, but because there are no mate- 
rials which can be properly placed before an 
appellatt Income-tax Officer. On reading, 
therefore, the two secs. 22 and 23, it is abun- 
dantly clear that a right to make an assess- 
ment to the best of 'the officer's judgment 
cannot be made after an enquiry has been 
started so as to shut out an appeal simply 
because at any time after the enquiry has 
been started, 'the assessee fails to produce an 
account as asked for. 1930 A.L.J. 1=1930 

A. 49 (F.B.). But see 12 L. 129 (F.B.), 

cited supra. Tn the case of an assessment 
under see. 23 (4), the only question of iaw 
that could arise is whether there were any 
materials upon which the Income-tax Offieex* 
concerned could find that there was no suffi- 
cient cause excusing the assessee from com- 
plying with the requirements of law as pres- 
cribed by sec. 27. In cases of this kind the 
giving of positive evidence by the depart- 
ment about facts which are within the special 
knowledge of the opposite party is almost 
out of question, and the materials whiel. 
come within the description of circumstan- 
tial evidence, or general probabilities whiM* 
would justify a presumption under see. 114 
of the Evidence Act, are materials upon 
which the Court can come to a finding just 
as properly as it could upon positive evi- 
dence. 16 Luck. 805=1941 O.W.N. 757= 
1941 Oudh 445. See also I.L.R. (1941) A. 1 
=1941 A.L.J. 12=1940 A. 530. The juris- 
diction exercised by the High Court under the 
Ineome-'tax Act is a special jurisdiction anl 
is consequently circumscribed within the 
limits specified in the Statute. The power 
of revising, reviewing or interfering in any 
other manner with an assessment made 
under see. 23 (4) being nowhere conferred 
upon the High Court, expressly or impliedlv 
by the Act, no such power can be exercised 
merely by virtue of the general inherent 
jurisdiction of the High Court, if any. T- 
L.B. a938) Lah, 477=40 P.L.E. 308=1938 
Lab, 545. 

Stating Case to High Court. — A point 
of law would invariably be involved in an 
ex parte assessment which is not shown to 
have be<»n made to the best of his judgment 
by the Income-tax Officer, so as to make it 
fhe subject of a reference to and decision by 
the High Court under sec. 66 (2) or (3). 
1934 N. 183. See also 1941 A.L.J. 12=I.L. 

B. ri941) AH. 1=1940 All. 530; 15 Luck. 
723—1940 0. 362. When a person without 
being called upon under sec. 22 (2) to fur- 


nish a return of his income for the previ- 
ous year, volunjlarily files a return of such in- 
come in the prescribed form and duly verified 
in the prescribed manner, the question whe- 
ther the return voluntarily filled is a valid 
return or not is an important question of 
law, and it is necessary to state the case to 
the High Court. 10 L. 773=31 Punj.L.B. 23 
= 1929 L. 246 (2). An assessee whose re- 
iui*n is disbelieved and who is summarily 
taxed without being given notice under sec. 
23 (2) can apply to the High Court to have 
a case sts^ted under sec. 66 (2), as the ques- 
tion raised challenges the very foundation 01 * 
the assessment. 29 C.W.N. 28=1925 C. 173. 
If an assessee disputes in his statement the 
authority of the Income-tax Department to 
adopt a flat rate, then a question of law 
may arise for consideration of the High Comt 
as to whether, in the absence of other reliable 
data, as to income of an assessee from a cer- 
lain source, an Income-tax Officer is justified 
in making an assessment based on a formuln 
deduced by taking a certain percentage ol* 
the gross turnover as representing a fair mar- 
gin of profit. But if the assessee admits that 
he has nothing to say if some percentage is 
adopted to find out income from a particular 
source, it is not open to him tto urge merely 
the question of the reasonableness of the 
extent of ithe percentage adopted. 1929 N. 
243. Assessee called upon to attend and 
produce evidence — Assessment under sec. 13 
(proviso) — Appeal rejected — ^Application to 
Commissioner ito state a case rejected — Ap 
plication to High Court. 6 Pat.L..T, 555= 
1925 P. 694. Although the Act does not 
specifically provide for granting adjourn- 
ments to comply with the terms of the notice 
served on the assessees under sees. 22 (4) and 
23 (2), in practice, adjournments are gene- 
rally allowed for sufficient cause on the 
principle of justice, equity and good con- 
science. If therefore for any reason, a 
prayer for adjournment has to be refused, a 
definite order, either oral or written, must be 
passed by the officer and communicated to 
•the assessee or his agent, when he is present, 
before proceeding with the drastic action of 
summarily assessing him under sec. 23 (4). 

Failure on the part of the Income-tax Officer 
in observing the aforesaid elementary prin- 
ciple of judicial procedure does considerably 
detract from the technical legality of th*"^ 
summary assessment order recor'^ed by him 
against the non-applicant. [1930 M. 113 
(S.B.), Bel. on.] 1934 H. 188 (2). When 

there is ample evidence upon which the 
Income-tRX Officer can find that there wa® 
no sufficient cause preventing the assessee 
from producing account books reqmsition(*<i 
under sec. 22 (2) and it appears upon that 
ground he had refused to cancel the assess- 
ment made under see. 23 (4) and his order is 
upheld by the Assisstant Commissioner on 
appeal for the same reason, there is no ques- 
tion of la’y arising under the circumstances 
for the pu’Tposes of see. 66 (2). 9 B. 21=1931 
B. 97. See also 1932 O. 164. The question 
whether an assessment made by the Income- 
tax Officer under see, 23 (4) is valid or not is 
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iiot question of law that arises or can arise 
out of an oj der of the Assistant Commissionei 
passed under sec, 31, and such a question 
cannot thexefore be made the ground for an 
order by the High Court under see. m (3) 
requiring* the Commissioner to state a case. 
[() R. 21; 8 JR. 209; 8 R. 203; 7 R. 009, 
Overr.] 9 R. 281 = 1931 R. 194 (P.B.); 56 A. 
933=1934 A.X..X 274=1934 A. 559. But 
see 133 I.C. 753=1931 P, 306 (F.B.) hold- 
ing that the Commissioner may be required 
to state a ease raising 'the question of law 
whether or not the facts esta&ished are such 
as to bring ihe case within the ambit of 
proviso to sec. ;’>0 (1). Where a notice was 
<luly served on ihe assessec under sec. 22 (4) 
but he failed to x>i*ot^uee some of the ac- 
counts and thereupon the Income-tax Officer 
made an assessment under sec. 23 (4) and 
subsequently he refused to cancel the assess- 
ment at the instance of ihe assessee nolding 
that there was no sufficient cause for the 
non-production of ilhe accounts and the same 
order was affirmed by the Assistant Com- 
missioner on appeal: JSeld, that the ques- 
tions regarding the validity of the notice 
and the propriety of the assessment did not 
arise in the appeal and that there was no 
room for a reference to be made to the High 
Court. 9 R. 25=1931 R. 98. Assessee pro- 
ducing evidence in support of return — Evi- 
<lence rejected by the Income-tax Officer and 
assessment on estimate from personal ins- 
pection — ^Determination of assessable income 
if a question of law. 3 I.T.C. 48. Appeal on 
the ground that assessee was not in British 
India — Dismissal of — Reference to High 
Court: See 9 L. 964=1928 L. 864. 

Fresh Hoticb. — The issue of a fresh noti<'e 
under sec. 34 does not do away with a pre- 
vious assessment under sec. 23 (4). 1931 A. 

L.d. 1109=1932 A. 83. 

Appeal. — 4\n Assistant Commissioner 
should hear 'Ihe assessee or his counsel ami 
decide whether the ease really fell under se('. 
27 (4). He should not merely scrutinize the 
memorandum of appeal and the assessment 
order of the Income-tax Officer behind Ihe 
back of the assessee or his counsel and dis- 
miss the appeal on the ground that it is not 
allowable. 54 A. 496=1932 A. 390. See also 
101 LC. 321=3927 E. 5; 133 I.C. 753=1931 
P. 306 (F.B.). A person who has been assess- 
ed under sec. 23 (4) is not entitled to prefer 
an appeal to the Assistant Commissioner on 
ihe ground that he was not liable to be assess- 
ed under the Act. Proviso to sec. 30 (1) is a 
bar to such an appeal. [10 L. 596 (F.B.), 
Foil.] 133 I.O. 753=1931 P. 306 (F.B.). 

Seo. 23 AND 13 (Proviso). — An Income-tax 
Officer can have recourse to the proviso to 
sec. 13 even in cases where he rejects iho 
accounts produced by the assessee on the 
ground that they are not genuine and thus 
fail to represent itruly his income and prolits- 
If he purposes to make an estimate in disre- 
gard of the evidence, oral or documentary, 
led by the assessee, he should in fairness dis- 
close to the assessee the material on which he 
is going to found that estimate. He is not, 
however, debarred from relying on private 


souices ot information, which sources he may 
not disclose to the assessee at all. In case he 
pioposes to use against the assessee the result 
ot any private enquiries made by him, he 
luust communicate to the assessee the subs- 
tdnee ot the information so proposed to be 
utilised to such an extent as to put the asses 
see in possession of full particulars of the 
case he is expected to meet and should fur- 
ther give him ample opportunity to meet it, 
It possible Per Harries, O.J. and Munir, JT. 
Contra. If the books of the assessee are 
talse, 'ihe Income-tax Officer can ignore them 
but ho has to discover the possible income of 
the assessee otherwise than by resorting to 
the proviso to sec. 13, and he may base the 
ass(*ssmeut on any fact that tends to show 
such income provided the assessee^s attention 
has been diawn to that fact and he has been 
given an opportunity to rebut it. 1944 Lah. 
3o3 (2) (F.B.)=I.L.R. 1945 Lah. 173. 

Heos. 23 (4) AND 27. — Under sec. 23 (4), 
the fact of failuie to comply with the notice 
imder sec. 22 (4; makes it compulsory on the 
officer to make an assessment; and under sec. 
27 unless the officer is aatisfied that tlie 
assessee had not a reasonable opportunity to 
comply or was prevened by sufficient cause 
from complying with that notice, the assess- 
ment must stand. That he had sufficient 
cause for not complying with another notice 
is iirelevant. 64 J.A. 102=I.L.R. 1937 Nag. 
pi =41 C.W.3Sr. 719=1937 P.O. 133 =( 1937 ) 
2 M.L.J. 43 (P.O.). ^ ^ 

Seos. 23 (4), — Assessment under sec. 23 (4) 

^When justified — Conditions of validity-— 
“Sufficient cause’^ for cancellation — ^Appeal — 
Assessment after amendment in proceedings 
started before amendment — ^Right of appeal. 
45 Bom.L.R. 168=1943 Bom. 122. 

Sec. 23 (5) (a).~Total income of each 
partner of firm — If includes his share of 
firm’s income. 


The plain meaning of sec. 23 (5) (a) of 
the Income-tax Act is that the Income-tax 
Officer in computing the total income of each 
partner of the firm should include there his 
share of its income, profits and gains. The 
word “assessed” used in that clause means 
computed, and there is no room for the cons- 
truction that a partner’s share of the firm’s 
income should be ealcula'^ed, as if it were the 
separate income of an individual ; nor is there 
any particular unfairness in treating persons, 
who have formed a partnership for carrying 
on business in British India, as persons resi- 
dent in British India so far as itheir profits 
in that partnership are concerned. 1944 I.T. 
R. 463=1944 N.L.J. 415=1944 Nag. 329=1. 
L.R. )1945) Nag. 328. 

Secs. 23 (4), 30 — 34 and 35 : Final assess- 
ment UNDER sec. 23 (4)— When can be re- 
opened— Powers OF Commissioner. — The Act 
nowhere imposes any limit of time within 
which an assessment under provisions of secs. 
23 and 29 is to be made, and the service of 
the notice of demand can therefore be made 
at any time. But it is not true that after a 
final assessment under those sections has been 
made, the Income-tax Officer can go on mak- 
ing fresh computations and issuing fresh 
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^[Provided that the registration of a firm shall not be cancelled until fourteen 
days have elarsed from the issue of a notice by the Income-tax Officer to the firm 
intima'ing his intension to cancel its registration.] 

(5) Notwi hs'anding anything contained in the foregoing sub-sections, 
when the assessee is a firm and the total income of the firm has been assessed under 
sub-section (i), sub-ssc'ion (3) or sub-section (4) as the case may be, — 

(a) in the case of a registered firm, the sum payable by the firm itself shall 
not be determined but the total income cf each partner of the firm, including 
ther in his share of i*s income, profits and gains cf the previous year, shall be assessed 
and the sum paybale by him on the basis cf such assessment shall be determined : 

Proviied that if such share of any partner is a less it shall be set off against 
his oth^r income or carried forward and set off in accordance with the nrovisions 
of section 24 : 

Provided further that when any of such partners is a person not resident in 
British Indi \, his share of the income, profits and gains of the firm shall be assessed 
on the firm at the rates which will be applicable if it were assessed on him per- 
sonally, and the sum so determined as payable shall be paid by the firm ; and 

(b) in the case of an unregistered firm, the Income-tax Officer may instead 
of determining the sum payable by the firm itself proceed in the manner laid down 
in clause (a) as applicable to a registered firm, if, in his opinion, the aggregate 
amount of the tax including super-tax, if any, payable by the partners under such 
procedure would be greater than the aggregate amount which would be payable 
by the firm and the partners individually if the firm were assessed as an unregistered 
firm.] 

®[(6) Whenever the Income-tax Officer makes a determination in accord- 
ance with the provisions of sub-section (5), he shall notify to the firm by ar order 
in writing the amount of the total inceme on which the determination has been 
based and the apportionment thereof between the several partners.] 


LEG. REP. 

1 Proviso added by sec. 3 of Act XXL of 
1930. 

2 Sub-section added by sec. 25 of Act VII 
of 1939. 

8 Sub-see, (6) of sec. 23 added by Act 
XXm of 1941. 

notices of demand to the end of all time. 
Wh n onc3 a final assessment is arrived at, it 
cannot be reopened except in the circum- 
stances detailed in sec. 34 and sec. 35 of the 
Act and wit’ in the time limi ed by those sec- 
tions. It is quite impossible to suppose that 
the Income-tax Officer may in every kind of 
circumstance and after any lapse of ime u-ake 
fres’-* assessments or iss^e fresh notices of de- 
mand j or that the Commissioner can direct 
him to do so. T’-e Commissione’'’s powers 
under sec. 33 can only be exercised subject 
to the provisions of the Act, of which the 
provisions in secs. 34 and 35 are in this res- 
pect of t’-e greates' importance Where there- 
fore an assessment is made under sec. 23 (4) 
of a registered firm assessing it onlv to in- 
come tax, the "ssess'nnen'’ is final in respec of 
income-tax and super-tax. If on the dis- 
covery of a mistake the registration is can- 
ceFed by t^e Commissioner un'^e^ sec. 33, the 
order assessing the firm to super-tax more 
than one year afer final asse'-smen^ under sec. 
23 (’4) is be'^'ond t^e powers of the Income"* ax 
Offi-ei.. 6- LA. 23'’=IL.R. 0938^ Bnm. 487 
~42 r.W.]Sr ^73=1938 P.C. W6=a^38> S> M. 
L.J. 115 (P.O.). Where an asssessment has 


been made, not in form only bn'- in fact, 
under sec. 23 (4) of the Act, and where the 
Assist nfe Commissioner, upon consideration 
of the facts, has found that the assessment 
was properly so made, the proviso to sec* 30 
bars an appeal j and the order of the Assis- 
tant Commissioner rejecting the appeal is 
not an nrdir under sec. 31 inasmuch as he has 
not ^^disposed of^^ the appeal. Hence there 
c‘>n be no question of law referable to the 
High Court mi'’’er sub-sec. (2) or sub-sec. (3> 
of sec. 66=1941 A.L.J. 12=1940 All. 530. 
See also 1943 Bom. 122=45 Bom.L.R. 168. 

Secs. 23 and 33 : Profits ea.rned before 

TEAR OP ACCOUNT — ASSESSMENT— POWER OF 


AUTHORITIES — Jt'ROCEPURE. — The 

Income-tax authoritise are not entitle 1 in law 
to include in the assessment in respect of a 
particular year of accounts, profi s s ere'' or 
otherwise, which had been earned before that 
year of account, even in assessing a firm 
I’nder sec. 26 (’2b If they do, the'^J' are not 
acting in accordance with law. The proper 
Way to assess such profits or income is to 
take action under sec. 34 with a view to col- 
lect-tax on incoTue w*''ich had es<’aped assess- 
ments. 1942 M-'d. 266; 1942 I.TJEt. 64=65 
LW. 87= (1942) 1 M.L.X 158. 

Secs. 23 and 34 — ^Proceedin<ys before *he 
income-tax officer are not st ictly ju^’icialr 
all that IS reauired of *-im is to proceed with- 
out bias and give sufficient op^ort'-nity to 
as-ea«ee to place his case before him* 
I’rovided the course of natural iustice is fol- 
lowed, and the assessee is informed of the 
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® (i) ] ®[ Where the Income-tax Officer is satisfied that in respect of any 
_ , • .j , previous year the profits and gains distributed as divi- 

membcrsofce”com" company up to the end of the sixth month 

• alter its accounts for that previous year are laid before 
the company in general meeting * * * * * are less 

than sixty per cent, of the assessable income of the company of that previous year, 
5 [as reduced by the amount of income-tax and super-tax payable by the c< mpany 
in respect thereof] he sh 11, unless he is satisfied that having regard to losses incurred 
by the company in earlier years or to the smallness of the prefit made, the payment 
of a dividend or a larger dividend than that declared would be unreasonable, make 
with the previous apprv^val of the Inspecting Assistart C( mmissioner an order in 
writing that the undistributed portion of the assessable income of the company of 
that previous year as computed for income-tax purposes ®[and reduced by the 
amount of income-tax and super-tax payable by the company in resp ect thereof] 
shall be deemed to have been distributed as dividends amongst the shareholders 
as at the dale of the general meeting aforesaid, and thereupon the proportionate 
share thereof of each shareholder shall be included in the total income of such 
shareholder for the purpose of assessing his total income : 

Provided that when the reserves representing accumulations ot past prefits 
w^hich have not been the sulject of an order under this sub-section exceed the 
paid up capital of the company, together with any loan capital which is the property 
cf the shareholders, or the actual cost of the fixed assets of the company whichever 
cf these is greater, this section shall apply as if instead of the word ‘‘ sixty per ctrt/ 
’* * * * the words ‘ one hundred per cent. 7* * nt 

were substituted : 

Provided further that no order under this sub-section shall be made where 
the company has distributed not less than fifty-five per cent, of the assessable income 
of the company ®[as reduced by the amount of income-tax and super-tax payable 
by the company in respect thereof], unless the company, on receipt cf a notice 
from the Income-tax Officer that he proposes to make such an order, fails to make 
within three months of the receipt of such notice a further distributior of its profits 


LEG. EEE. 

1 Inserted by see. 4 of Act XXI of 1930. 

2 Grig nal sub-see. (1) omit ed by see. 3(5 
of Act Vn of 1939. 

3 Original sub-sec. (2) re-numbered (1) and 
this por ion substituted ibid, 

4 T he words ^'increased by any income-tax 
payable thereon'^ were omitteil bv sec. 7 of 
Act XL of 1940). 

5 Inse ted by ibid, 

0 These words ’nserted by Act XI of 1940. 

7 The words ^'of the assessable income*' 
omitted by see. 7 of Act XL of 1940. 


substance of the information on which the 
lu'^ome-tax Ofdcer proposes to ac. and of the 
casp against and he is gi en a 'easonab‘'e 
opporV'nity to meet that case, it is open to 
tl'e Income-tnx officer to act on pn'vate and 
confidential information in a work which i®* of 
a strictly pr va e rnd confidential na nre with- 
out disclosing the names of his informants. 

91 of the Evidence Act is concerne 1 sole- 
ly with the Tno'’e of nroof of a document, 
whfe the limit itions imposed by sec. 92 re- 
late on*y to the uar^-ies to the document and 
would not be binding on the Incoine-tax 
authorities so as to debar them^ from in‘*’er- 
preting the document in a wa^’’ diff'^ren f’"om 
what is alleore/i or recited in the deed i’self 
or from challenging and going behind the 


re itals in the deed as to the paymeit cf con- 
sideration or the amount of consi '’eration. 
stated in tte document. 1944 I.T,E. 458. See 
also 1944 I.T.It. 441. 

Sec. 23- \ (2); Assessment undee — Ex- 
press FINDING AS TO INTENTION TO EVADE 
TAXATION — ^Ip ESSENTIAL. — ^Befor^ an ncome- 
tax Officer can assess the shareholders of a 
Company under sec. 23-A (2) of the Income- 
tax Act on accumulated or undistributed pro- 
fits of the Company, he has to be satisfied 
(1) that the profits of tl e Compan^^ have beei 
alloyed to accumulate beyond the exist'ng 
and contingent needs of the Company, or that 
a reasonable p rt of the profits, having re- 
gard to tl*e said needs, have not been distri 
bu'ed to its members, and C2'l that such ac- 
cumulation or failure to distribute is for +he 
purpose of nreventincf the imposition of ‘■ax 
upon any of t^-e members in respect of their 
s^ ares in the profits so accumulate 1 or not 
dis^’ ib’ te d. T^oth these con''ition«i, w'ic’'' are 
ques ions of fa^t, must be satisfied before hs 
members cf a company can be asses’^ied to in- 
come-tax on their s^^ares in the accum^-'lated 
or un'^digtriv^|.g(3 profits. It is not, however, 
nece S'^r »■ 'ha' there should be an express find- 
ing that the accum^dation was ma'^e for 'he 
purpose cf evading taxation. Such a fin''i5n^^ 
ca’^ be implied. 1935 M. 1005=69 M.L.J. 57r 
(E.B.). 
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and gains so that the total distribution made is not less than sixty per cent, of the 
assessable income of the company of the previous year concerned ^[as reduced by 
the amount or income-tax or super-tax payable by the company in respect thereof] ; 

^[Provided further that this sub-section shall not apply to any company 
in which the public are substantially interested or to a subsidiary company of 
such a company if the v^holc of the share capital of such subsidiary comp, ny is 
held by the parent company or by the nominees thereof.] 

Explanation . — ^For the purpose of this sub-section, — 

3* Hi 4: He 

a company shall be deemed to be a company in which the public are 
substantially interested if shares of the company (not being shares entitled to a fixed 
rate of dividend, whether with or without a further right to participate in profits) 
carrying not less than twenty-five per cent, of the voting power have been allottea 
unconditionally to, or acquired unconditionally by, and are at the end of the 
previous year beneficially held by, the public (not including a company to which 
the provisions of this sub-section apply), and if any such shares have in the course 
of such previous year been the subject of dealings in any stock exchange in British 
India or are in fact freely transferable by the holders to other members of the 
public. 

5Hc Ht He Ht He He He 

«[ (2) ] The ’[Inspecting] Assistant Commissioner shall not give his ap- 
proval to any order proposed to be passed by the Income-tax Officer under this 
section until he has given the ®[* * *] company concerned an opportunity 

of being heard. 

(3) ] He He He He H«j 

{ii) Where the proportionate share of any member of a company in the 
undistributed profits and gains of the company has been included in his total income 
under the provisions of ^^[sub-section (i)], the tax payable in respect thereof shall 
be recoverable from the company, ^^[if it cannot be recovered from such member.] 

£13* * He * *j 

{iii) Where tax is recoverable from a company ^^[* * * *] 

under this sub-section, a notice of demand shall be served upon it in the prescribed 
form showing the sum so payable, and such company ^^[* * * Hejj 

shall be deemed to be the assessee in respect of such sum, for the purposes of 
Chapter VI. 

1^1(4) ] Where tax has been paid in respect of any undistributed profits 
and gains of a company under this section, and such profits and gains are subse- 
►quently distributed in any year, the proportionate share therein of any member of 
the company shall be excluded in computing his total income of that year. 

[(5) When a company is a shareholder deemed under sub-section (i) to 
have received a dividend, the amount of the dividend thus deemed to have been 
paid to it shall be deemed to be part of its total income for the purpose also of the 
application of that sub-section to distributions of profits by that company.] 


LISTG. REF. 

1 This words were inserted by Act XI of 
1940. 

2 Proviso substituted by see. 26 of Act 
of 1939. 

3 Cl. (a) omitted, ihid. 

4 The brackets and letter “(b)” were omi^ 
t^d by ibid. 

5 Cls. ( 0 ) and (d) omitted by sec, 26 of Act 
YII of 1939. 

<5 Original sub-Sec. (3) was re-numbered (2) 
by ibi£ 

^ *?This word was inserted, by ibid. 

words '^^flrm,. assotciatidn or” weie 
emitted, by Act VII of 1939. 


9 Original sub-sec. (4) was re-numbered (3), 
ibid. 

loSub-cl. (i) was omitted, by ibid. 

11 Substituted for the word brackets, ami 
figure “sub-sec, (2),” by ibid. 

12 Substituted for the words “and may be 
recovered from such member,” by ibid. 

18 Original words were omitted by ibid. 

14 The words ^^firm or other association” 
omitted by ibid. 

15 Original sub-sec. (5) was re-numbered 
(4), by ibid. 

15 Sub-section added by see. 26 of Act VII 
of 1939, 
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24. (i) Where any assessee sustains a loss of profits or gains in any year 

under any of the heads mentioned in section 6, he shall 
Set off of loss in computing entitled to have the amount of the loss set ofi* against 
aggregate income. income, profits or gains under any other head in 

that year : 

1 [Provided that, where the loss sustained is a loss of profits or gains which 
would but for the loss have accrued or arisen within an Indian State and would, 
under the provisions of clause (c) of sub-section (2) of section 14, have been exempt 
from tax, such loss shall not be set off except against profits or gains accruing or 
arising within an Indian State and exempt from tax under the said provisions]. 

^[Provided [further] that where the assessee is an unregistered firm which 
has not been assessed under the provisions of clause (b) of sub-section (5) of section 23 
in the manner applicable to a registered firm, any such loss shall be set off only 
against the income, profits and gains of the firm and not against the income, 
profits and gains of any of the partners of the firm ; and where the assessee is a 
registered firm, any loss which cannot be set off against other income, profits and 
gains of the firm shall be apportioned between the partners of the firm and they 
alone shall be entitled to have the amount of the loss set off under this section] ; 


LEG. REP. 

1 Inserted by Act XI of 1944. 

2 Proviso d,(lded by sec. 27 of Act VII or 
1939. 


Seo. 24. — Scope of section. 55 M. 818= 
1932 M. 375=62 M.L.J. 638 (P.B.). The word 
^^assessee” has not been used in see.^ 24 in the 
strict sense of a person by whom income-tax 
is payable but means and signifies the person 
against whom assessment proceedings have 
'been started and who has been asked to give 
a retnin of his total inconie dniing the pre- 
vious year under sec. 22 (2). 182 1.0. 270 
1939 Cal. 196 (S.B.). Applicability of sec- 
tion— Condition of set-off— Company ^ having 
several businesses — ^Losses in some which have 
ceased to exist — If can be set off agamst— 
Profits or gains of others. 58 M. 433— 19 .jO 
M. 330=68 M.L.J. 379 (P.B.). Where the 
assessee paid certain commission to his Ban- 
ker for lealising interest on Government secu 
rities on his behalf, held, that such paymenb 
could not constitute ^T.oss” of profits or gams 
in the sense the expression has been used in 

sec. 24. 9 Pat. 139=1929 P. 419. Although 
the Act nowhere in terms authorizes the de- 
duction of bad debts of a business, such a 
deduction is necessarily allowable. But they 
must be bad debts incurred in "hat partieulai 
year. Por the purpose of computing year^’ 
profits and gainS) each year is a separate 
(-ontained period of time, in regard to which 
profits earned or losses sustained before it.r> 
commencement are irrelevant. It thus fel- 
lows that a debt, which had in fact become 
a bad debt before the commencement of a 
particular year, could not properly be deduc 
ted in ascertaining the profits of that year, 
because the loss had not been sustained in 
that year. 59 I.A. 290=1932 P.O. 178—03 
Mix 361 (P.G.)- [1929 N. 50 (F-B.) Eever- 

sed. i See also notes under sec. 10, Cl. (2) 
(iaj)]. So long as there is any^ ray of hope 
left to recover a debt, however dim it be, 
and so long as a debt is in the process of rea- 
lizafion, it cannot be said 

irrecoverable and hence bad. 18 L. 306 168 

371 


I.C. 549 = 1937 L. 338 (P.B,). Upon a dis- 
solution of partnership, a partner's share of 
the losses for several preceding years cannot 
be accumulated and thrown into die scale 
against the income of another partner for a 
particular year. JSTo principle of writing off 
bad debts could justify such a course, whe- 
ther in the year following the dissolution or 
in some subsequeniu year in which the part- 
ner’s insolvency has crystalized. The ^bad 
debt” would not, if good, hsyve come ’in to 
swell the taxable profits of the other partners. 
Hence where the assessee is made to bear an 
ex-partner’s share of loss in another partner- 
ship business by reason of the ex-partner’s 
inability to meet it and the assessee transfers 
such loss to his own business and treats it as 
a bad debt, he is not entitled to set-off such 
amount against the income, profits or gains as 
loss in his business within the meaning of foc. 
24. It cannot be considered as a bad debt 
made by the assessee in the course of his busi- 
ness. 03 I.A. 234=59 M. 716=1936 P.O. 133 
=71 M.L.X 772 (P.C.). A debt due from a 
limited company can be treated as irrecovera- 
ble and a bad debt for the purposes of in- 
<*ome-tax, and as a business loss under sec. 24 
of the Income-tax Act, even when the debtor 
company is not actually wound up or has not 
eaased to be a going concern. 61 I.A. 318= 
58 B. 579=1934 P.O. 180=67 M.L.J. 213 (P. 
0.). Debt due from a joint-stock company 
cannot be said, to be a bad debt, so long as 
the company is carrying on business. See 56 
B. 457=34 BomuLJt. 1235=1932 B. 609. 
Whether a debt is a bad debt, and, if so, at 
what point of time it became a bad debt, are 
questions of fact. The assessee has no option 
of declaring a debt as bad. The mere fact 
that a debt was incurred at a date beyond 
the period of limitation will not of itself 
make the debt a bad debt; still less will it 
fix the date at which it became a bad debt. 
A stattute barred debt is not necessarily bad; 
neither is a debt which is not statute barred 
necessarily good. The age of the debt is no 
doubt a relevant matter to take inifcp considera- 
tion. 59 I.A. 290=1982 P.O. 178=63 3!i£.L.5r* 
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361 (P.C.). See also 1941 I.T.B. 635; 1933 
S. 148. Purchaser of shares — ^Price exceed- 
ing face value paid — ^Excess is no loss. 1930 

A. L.J. 26 = 1929 A. 919. If a person carries 
on two or more distinct businesses, the pro- 
fits or losses of all of them are to be a-ded to- 
ge her and the aggregate so arrived at repre- 
sents his ‘^profits or gains” under the head 
'^business”. If the net result of this calcula- 
tion shows a loss, such loss may under see. 24 
be set off aggainst the profits or gains deri- 
ved by the assessee from other heads of in- 
come in that year. 11 L. 38=1929 L. 556. 
Where a person carries on two different tra- 
des, he is entitled to set-off for purposes of in- 
come-tax the losses incurred by him in res- 
pect of one against the profit made by him 
in the other. But for this principle to apply, 
the condition precedent is that both busi- 
nesses should be alive during the current 3rear. 
A dead businesses losses cannot be set off 
against a living businesses gains. 18 L. 306= 
168 I.C. 549 = 1937 L. 338 (FB.). See also 
1935 L. 869; 1934 M. 557=67 M.L.J. 236 (F. 

B. ). In the case of a registered firm it is 

the firm and not the partner that is the asses- 
see in respect of the profits and gains of the 
business of tbe firm. It is only un(’er sec. 24 
(2) that a partner is allowed to set off, against 
the profits on which the partner is liable io 
pay income- ax, a proportion of the loss incur- 
red by the firm. He is not entitled to set off 
the loss in the business of the firm agaiost 
the profits in ot’ er business carried on by 
him. (47 M, 660, Disappr.) 26 N.L.B. 
75=1930 N. 183. See also 1935 L. 896. 
lioss incurred in transaction which is not 
part of bus*ness is not deductible from pro- 
fits. 1936 L. 872. See also 58 M, 433=1935 
M. 330=68 ML.J. 379 (F.B.). Firm of 

partners doing business — Stock of shares al- 
ways valued at cost — Dissolution of firm at 
end of accounting year — Shares allotted to 
par‘*-ners at market value prevailing on date 
of dissolution — ^Difference, if can be claimed 
as loss. 187 I.O. 722=1939 CaL 559. See 
also 1937 Lah. 814. Actual losses incurred 
must be proved — ^Mere showing figures of 
purchase and sale is not sudOlcient. 117 I. 

C. 217=1929 N. 153, Burden of proving 
losses is on assesee who alleges them — Open- 
ing balance must be shown. 1929 N. 153. 
Tbe exorcssion ^fioss of profits or gains” in 
see. 24 (2) must mean loss on the year’s 
working. When the general principles on 
which profits or gains of a business are com- 
puted are utilized to ascertain the result of 
the year’s work'ng and the calculation shows 
that there has been a loss, tha*- is a loss of 
profits or gains. 26 H’.L.R. 75=1930 N. 
183. See. 24 should be read in as liberal a 
m'luner as possible. Where the'^e i** a hona 
•fide loss, a m^’n can always se^ it off against 
hi^ income profits or gains under the same 
head, and in exceptional cases where the loss 
is so heavy that it more than co’m^erbalances 
the whole of the profits under that head of 
income in or'^er that the assessee may obtain 
his full relief. Meld^ that the amount of 
rent of a certain property which was occu- 
pied by a tenant who in spite of the efforts 


of the assessee (landlord) persisted in mak- 
ing default and which amount the landlord 
in a subsequent litigation had to forego in 
order to secure the eviction of the tenant, is 
not liable to be taken into account as the 
income of the assessee in arriving at the 
total sum on which the assessment is to be 
made. 132 I.C. 1=32 P.L.B. 418=1931 L. 
656. Salt trade — ^Deposit of securities foi 
defeiring payment — System of deferred pay- 
ment abolished — Assessee selling securities 
and incuriing loss — ^Kight to set-off. 165 
I.C. 671=1936 L. 452. Assessee having busi- 
ness in Bombay and Rangoon — Assessment in 
1937-38 — ^Loss in Rangoon business — Claim 
to set-off — ^Rangoon ceasing to be part of Bri- 
tish India after 31st March, 1937 does no»' 
deprive assessee of right to set-off — Facts to 
be taken into account as in previous year. 
1940 I,T.R. 1. Assessee havi g three shops — 
One stopped in acounting year — ^Losses in 
same made up of bad debts, interest and mis 
cellaneous i^ems of expenses — ^Right to ‘et-off 
against profits of other shops — Bad d^bts — 
When to be wiped out. 1941 I.T.R. 635. 

Sec. 24 (2): ‘Same business”-— Test to 
determine. — ^lu c’e’-erminmg whether differ- 
ent trading operaitions constitute a single or 
the ^^same business” within the meaning of 
sec. 24 (2) tbe real question to be considered 
is whether there is any inter-connection, any 
interlacing, any interdependence, any unity 
a*- all embracing the diffe’-ent businesses. 
1945 Mad. 318= (1945) 1 M.L.J. 406. The 
assessee who was a manufacturer of hidis, 
engaged in a particular year in addition to 
his hidi business in specculation which con- 
sisted in dealing in forward cotton contracts, 
and in that speculation lost a large amount. 
Dnder see. 24 (1) he was allowed to set this 
off against profits derived from the manu- 
facture of di^ring that year. The loss, 
however, ou^we’ghed the gains and be sought 
to carrv forward the balance of the loss to 
the following year and claimed to set it off 
agains^ the profits of tidi manufacture for 
tbe following year. In the following year he 
did not engage in any speculation whether 
in the nature of forward cotton contraciI:s or 
otherwise at all. Meld, that un'''’er sec. 24 
(2) t^e balance of loss could only be set off 
against any profits which would have arisen 
from the same business in which the loss 
was incurred, th®'* is to say, the business of 
engaging in forward cotton contracts and 
that as in the year to which it was sought 
to carrv foorward the loss no such business 
was undertaken, the claim for the set off 
con’d not he allowed. X.L.R. (1943> Hag. 
650=1943 H.L.J. 458=1943 Nag. 317=1944 
I.TR. 21. Sec. 26 (2) is not a section of 
computation; the computation is allowed to 
be made only in the manner provid^^d by 
see. 24 (!') of the Act. The words ‘^at the 
‘time of maki’ig an assessment un'^er sec. 23” 
in sec. 26 (X) merely mean '^when the time 
comes to make an assessment”, or, in o^her 
words, ^fin f'e course of the assessment”, 
Du-^-'ng t^e ^^previous year” ending 30 — 9 — 
1937, f-e assessee was in possessi'^n of a col- 
liery and in working it he suffered a loss of 
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(2) Where any assessee sustains a loss of profits or gains in any year^ 
being a previous year not earlier than the previous year for the assessment for the 
year ending on the 31st day of March, 1940, under the head ‘‘ Profits and gains of 
business, profession or vocation,’ and the loss cannot be wholly set off under sub- 
section (i), the portion not so set off shall be carried forward to the following year 
and set off against the profits and gains, if any, of the assessee from the same business 
profession or vocation for that year ; and if it cannot be wholly so set off, the amount 
of loss not so set off shall be carried forward to the following year and so on ; but 
no loss shall be so carried forward for more than six years, and a loss arising in the 
previous years for the assessment for the years ending on the 3 ist day of March, 1940^ 
the 31st day of March, 1941, the 31st day cf March, 1942, the 31st day of March, 
I 943 > March, 1944, respectively, shall be carried forward only 

for one, two, three, four and five years, respectively : 

^[Provided that — 


LEG. EEF, 

1 Substituted for the original sub-sec. (2), 
by sec. 27 of Act VII of 1939. 

2 Inserted by AoL XXIII of 1941. 

about Bs. 17,000. In June, 1938, he sold the 
colliery as a going concern to B. Held, that 
‘^assessee'^ meant the assessee or his prede- 
cessor, and the asssssee was therefore entitl- 
ed to deduct this loss against his 
under other heads. 22 Pat. 727 — 25 P.L.T. 
52=1944 Pat. 107. 

Land purchas d bt ooparcbnart — ^Par- 
tition — ^LAND allotted to assessee — 

SEQUENT SALE — ^LOSS CANNOT BE C T i AIMED AS 
SET-OPP. — A land was purchased in 1920 by 
'Che coparcenary of which the assessee was 
a member, in partnership with a stranger to 
the coparv entry. In 1924, in a partition 
between the coparceners this^ property was 
allotted to assessee. He sold it in 1928. The 
as essee claimed 'vhat he was entitled to 
deduct from his income the loss which he 
had sustainel, i,e., the dijfferenee between the 
price at which the land was purchased in 
1920 and the price at which it was sold in- 
1928. Held, that the purchase was an in- 
vest men!! of capital in land and not a pnr" 
chase made for the purpose of business m 
buying and sePing land and when it came 
co the assessee it formed part of his capital. 
The assessee was not therefore entitled to 
claim the loss as set-off. 1933 S. 145 145 
I.C. 202. 

Loss SUSTAINED OWING TO PARTNERS T>E- 
i^’AULT — DEDUCTION OP. — The mere^ absence 
in itihe Act of a provision for loss in respect 
of a time-barred debt is no ground for 
disallowing it; but whether such loss could 
be claimed in any particular year or not is a 
ques^ion of fact depending 
stances of each case. Where, therefore, an 
assessee is being taxed personally, it is open 
to him to say that on a settlement of 
counts of the old partnership he treated the 
amount due by a partner as a loan made by 
him pe s'^nally to that partner and that the 
loss which he consequently sustained on ac- 
count of the failure of such partner to pay 
back the loan is a loss which he is entitled to 
cl^im credi* for in assessing the profit which 
he has made in respect of all kinds of busi- 


ness carried on by him in the year of assess- 
ment. 1933 S. 148=27 S.L.R. 243. 

Secs. 24 and 26.See 1937 S. 20L 
Wl. ether a firm is registered or unregistered^ 
partnership does not obstruct or defeat the 
right of a partner to an adjustment on 
account of his share of loss in the firm, 
whether the set-off be against other profits 
under the same head of income within the 
meaning of sec. 6 of the Act or under a 
different head. So long as the set-off is of 
the share of the loss made by the firm in 
the year of account, the adjustment does not 
involve the taking of any general or other 
account between the partners, or indeed any 
examination of the accounts of the indivi- 
dual partners in the books of the firm. 63 
LA. 233=59 M. 716=1936 P.C. 133=71 M. 
L.J. 772 (P.C.). Sec. 24 of the Income-tax 
Aci which enables an assessee to set-off the 
loss of profits under any head mentioned in 
sec. 6, against the profits received under any 
other head can only apply in a case falling 
under sec. 26 (2) to the successor who is the 
only as-essee. XJnder sec. 26 (2), i" is peremp- 
tory that where there has been succession to 
a business it is the successor, and not the- 
predecessor who is to be assessed. Whether 
by doing so one or the other is deprived of 
an advantage which he would otherwise 
have enjoyed under sec. 24 is irrelevant. Sec. 
24 does not apply by any means to every 
assessment; it only applies where there is- 
a profit un'^er one head and a loss under 
another. Kama, J, — Sec. 24 assumes that the 
asse-see is liable to be assessed under the 
particular head in respect of which he has 
suffered loss. On transferring a business, 
the transferor ceases to be an asses^^^ee who is 
liable to be assessed under that head, and 
sec. 24 ill terms wVl not apply ‘to him as 
gards the business which is assessed. I.L.E. 
(1940') Bom. 287=188 I.C. 705=42 Bom.L. 
B. 120=1940 Bom. 169. See also 1944 Pat. 
107. 

Secs. 24 and 66 (3). — Assessee claiming 

that certain bad debt should not be included 
in assessment — ^Income-tax Officer disallow- 
ing claim on ground that it had not been 
s^-own as irrecoverable in previous year 
Propriety— Issue of to commis- 

sioner to state case. See 167 I.C. 178- 
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^[[(fl) where the loss sustained is a loss of profits and gains of a business, 
profession or vocation to which the first proviso to sub-section (i) is applicable, 
and the profits and gains of that business, profession or vocation are, under the 
provisions of clause (^) of sub-section (2) of section 14, exempt from tax, such loss 
shall not be set off except against profits and gains accruing or arising in an Indian 
State from the same business, profession or vocation and exempt from tax under 
the said provisions.] {Inserted by Act XI of 1944). 

(J) where depreciation allowance is, under clause (6) of the proviso to clause 
(»i) of sub-section (2) of section 10, also to be carried forward, effect shall first be 
given to the provisions of this sub-section] ; 

(c) nothing herein contained shall entitle any assessee, being a registered 
firm, to have carried forward and set off any loss which has been apportioned 
between the partners, under the proviso to sub-sction (i), or entitle any assessee, 
being a partner in an unregistered firm which has not been assessed under the 
provisions of clause (b) of sub-section (5) of section 23 in the manner applicable to 
a registered firm, to have carried forward and set ojff against his own income any 
loss sustained by the firm : 

2[(rf) where an unregistered firm is assessed as a registered firm under clause 
(b) of sub-section (5) of section 23, during any year, its losses shall also be carried 
forward and set off under this section as if it were a registered firm : 

*[(^) Where a change has occurred in the constitution of a firm, nothing 
in this section shall be deemed to entitle the firm to have set off so much of the loss 
proportionate to the share of a retired or deceased partner computed in accordance 
with the provisions of clause (b) of sub-section ( i) of section 16 as exceeds his share 
of profits, if any, of the previous year in the fibrm or to entitle any partner to the 
benefit of any portion of the said loss which is net apportionable to him under the 
said clause (b) and where any person carrying on any business, profession or vocation 
has been succeeded in such capacity by another person, otherwise than by inheri- 
tance, nothing in this section shall be deemed to entitle any person other than the 
person incurring the loss to have it set off against his income, profits or gains,]] 

(3) When, in the course of the assessment of the total income of any assessee, 
it is established that a loss of profits or gains has taken place which he is entitled to 
have set off under the provisions of this section, the Income-tax Officer shall notify 
to the assessee by order in writing the amount of the loss as computed by him for 
the purposes of this section.] 


®[24A* (i) When it appears to the Income-tax Officer that any person may 
^ , leave British India during the current financial year, or 

and that he has ^ present 
intention of returning, the Income-tax Officer may 
proceed to assess him on his total income ^[of the period from the expiry of the 
last previous year of which the income has been assessed in his hands to the probable 
date of his deparutre from British India, or where he has not been previously assessed 
on his total income of the period up to the probable date of his departure from 
British India. The assessment shall be made on the total income of each com- 


pleted previous year included in such period at the rate at which such income 
would have been charged had it been fully assessed, and as respects the period from 
the expiry of the last of such completed previous years to the probable date of 
departure the Income-tax Officer shall estimate the total income of such person 
during such period and assess it at the rate in force for the financial year in which 
such^assessment Is made] : 


Provided that nothing herein contained shall authorise an Income-tax 
Officer to assess any income, profits, or gains which have escaped assessment ^[or 


XfBG‘» HUP* 

ila suh-see. (2), in the proviso, els. (o), 
iT)\ (o) and (<2) re-lettered as els. (h), (c), 

(d) and (e),respeetivdy, and new cl. (a) in- 
serted by Act XI of 1944, 


2 Substituted by Act XXIH of 1941. 
s Inserted by sec. 11 of Act XVHI of 1933. 
4 Substituted for the words ^^or have been 
assessed at too low a rate”, by see. 28 of 
Act vn of im 
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have been under-assessed, or have been assessed at too low a rate, or have been the 
subject of excessive relief under this Act but] in respect of which he is debarred from 
issuing a notice under section 34. 

(2) For the purpose of making an assessment under sub-section (i) the 
Income-tax Officer may serve a notice upon such person requiring him to furnish, 
within such time not being less than seven days as may be specified in the notice^ 
a return in the same form and verified in the same manner as a return under sub- 
section (2) of section 22, setting forth (along with such other particulars as may 
be provided for in the notice) his total income for each cf the completed previous 
years ^[comprised in the relevant period referred to in the first sentence of] sub- 
section (i) and his estimated total income for the period from the expiry of the last 
such completed previous year to the probable date of his departure ; and the 
provisions of this Act shall, so far as may be, apply as if the notice were a notice 
issued under sub-section (2) of section 22.] 

^[246* (i) Where a person dies, his executor, administrator or other legal 

Tax of deceased peiaon representative shall be liable to pay out cf the estate 
payable by representative, the deceased person to the extent to which the 

estate is capable of meeting the charge the tax assessed 
as payable by such person, or any tax which would have been payable by him under 
this Act if he had not died. 

(2) Where a person dies before the publication of the notice referred to 
in sub-section (i) of section 22 or before he is served with a notice under sub- 
section (2) of section 22 or section 34, as the case may be, his executor, administrator 
or other legal representative shall, on the serving of the notice under sub-section (2) 
of section 22 or under section 34, as the case may be, comply therewith, and the 
Income-tax Officer may proceed to assess the total income of the deceased person 
as if such executor, administrator or other legal representative were the assessee,]: 

(3) Where a person dies, without having furnished a return which he has 

been required to furnish under the provisions * * of section 22, or 

having furnished a return which the Income-tax Officer has reason to believe to 
be incorrect or incomplete, the Income-tax Officer may make an assessment of 
the total income of such person and determine the tax payable by him on the 
basis of such assessment, and for this purpose may by the issue of the appropriate 
notice which would have had to be served upon the deceased person had he survived,] 
require from the executor, administrator or other legal representative of the deceased 
person any accounts, documents or other evidence which he might under the 
provisions of sections 22 and 23 have required from the deceased person.] 

25, (i) Where any business, profession or vocation ®[to which Sub-section 


LEG* EEF. 

1 Substituted for the words "compiisod in 
the period first referred to in”, by Act VH 
of 1939. 

2 Inserted by sec. 11 of Act XVITI of '.933. 

8 Substituted by sec. 29 of Act VII of 1939. 

4 The words, gracke'-s and figure sub- 
sec. (2)” omitted bv ibid, 

5 Inserted by ibid. 

« Substituted by Act XI of 1944. 


Sec. 24-B. — Sec. 24-B of the Income-tax 
Act is not retrospective. 37 Bom.L.B. 112 
=1935 B. 167. Sec. 24-B does not oiverride 
see. 26 (2). It was inserted to supplement 
sec. 26 (2) and it leaves sec. 26 (2) untouched. 
Sec. 26 (2) must therefore be applied in a 
ease of succession to a business by death 
and the tax levied on the successor as if he 
had carried on the business throughout the 
previous ye^r. 1944 M. 155= (1943') 2 M.L. 
X 582=I.L.B. (1944) Mad. 639. It is wholly 
irregular to assess a deceased person. The 


assessment should be made on the legal ra- 
pTcsentative in respect of the income of the 
deceased. The provisions of sec. 24-B must 
be stristly complied with in such a case, and 
the notice under sec. 22 (2) read with sec. 
24-B must: clearly state that it is served on 
the legal representative and that the return 
required is of the income of the deceased. 
r.L.B. (1943) Bom. 224=45 Bom.L.B. 143 = 
1943 I.T.B. 202=1943 Bom. 102. Death of 
person during accounting year without draw- 
ing commission earned by him prior to that 
year — Such commission paid to his widow 
during accounting year — ^Liability of widow 
to assessment thereon, 46 O.W.N. 489. In 
a case to which sec. 25-B of the Income-tax 
Act applies the estate of a deceased person 
can be assessed either under sub-sec. (2) or 
sub-sec. (3) of sec. 24-B; if that is possible 
there is no occasion to introduce the provi- 
sions of sec. 34 of the Act. 37 Bom.L.B. 
112=1935 B. 177. 

SEa 25. — Transfer of business from one 
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(3) is not applicable is discontinued in any year, an 
A^ssment in case of dis- assessment may be made in that year on the basis of the 
con inue nsmcss, income, profits ar gains of the period between the end 

of the previous year and the date of such distontinuance in addition to the assess- 
ment, if any, made on the basis of the income, profits or gains of the previous year. 

(2) Any person discontinuing any such business, profession or vocation shall 
give to the Income-tax Ofiicer notice of such distontinuance within fifteen days 
thereof, and, where any person fails to give the notice required by this sub-section, 
ihe Income-tax Ofiicer may direct that a sum shall be recovered from him by 
way of penalty not exceeding the amount of tax subsequently assessed on him in 
respect of any income, profits or gains of the business, profession or vocation up to 
the date of its discontinuance.. 

(3) Where any business, profession or vocation ^*** on which tax was at 
any time charged under the provisions of the Indian Income-tax, Act, 19 Is 
discontinued, ^[then, unless there has been a succession by virtue of which the 
provisions of sub-section (4) have been rendered applicable] no tax shall be payable 
in respect of the income, profits and gains of the period between the end of the 
previous year and the date of such distontinuance, and the assessee may further 
claim that the income, profits and gains of the previous year shall be deemed to 
have been the income, profits and gains of the said period. Where any such claim 
is made, an assessment shall be made on the basis of the income, profits and gains 
of the said period, and if an amount of tax has already been paid in respect of the 
income, profits and gains of the previous year exceeding the amount payable on the 
basis of such assessment, a refund shall be given of the difference. 

(4) Where the person who was at the commencement of the Indian 
Income-tax (Amendment) Act, 1939, carrying on any business, profession or voca- 


LBU. REF. 

1 The words ^Vhich was in existence at the 
’Commeneement of this Act and” omitted by 
Act XI of 1924. 

2 Inserted by sec. 30 of Act VII of 1939. 

3 Sub-secs. (4) and (5) inserted by %bid. 


person to another — ^Effect. 27 Bom.L.B. 
1471=50 B. 87=1926 B. 129. Where the as- 
sessee, a money-lender, enters into a lease 
of a large building hoping that he would be 
able to sub-le* the major portion of the build - 
ing and to recover from the sub-lessees most 
of the rent to be paid to the landlord, such 
lease is no part of the assessee’s business 
as a money-lender. Such a transaction is 
■entirely outside the business of money-lend- 
ing, and the^ loss suffered by him in the 
lease transaction cannot be treated as a busi- 
ness loss in respect of his money-lending busi- 
ness. It can only be treated as a capital 
loss. The fact that the assessee chooses to 
Tmte^ off the amount in the books kept by 
him in connection with his money-lending 
business would make no difference. 1943 
Mad. 389 =(1943) 1 M.L.J. 171. 

Gei. (3: Applicability and scope — ^As- 
sessment ON SALAKIBS IN YEAR IN WHICH 
THEY ARE EARNED. — Sec. 25 (3) js intended to 
prevent a double assessment. It cannot be 
intended to apply to a case whore income- 
tax is assessed on salaries in the year in 
which they are earned. TjB the section were 
to apply, it would lead to this very strange 
and unreasbnable result: that an assessee 
who chooses to xeHquish his appointment in 
the llth month of the year would escape 
jpayment of income-tax on the salary earned 


by him in these 11 months; whereas, if he 
continued for one month longer, admittedly 
he would be assessable on his salary in the 
whole of the 12 months. 59 M. 216=1935 M. 
953=69 M.L.X 611 (S.B.). The profits from a 
profession or vocation mentioned in sec. 25 
(3) mean the professional earnings which 
are taxable under see. 11 (v)- An assessee 
can only have the benefit of sec. 25 (3) if 
he has been assessed for tax on professional 
earnings. 69 M.L.J. 611 (S.B.). 

Sec. 25 (3): Scope and Applicabiijty.- - 
See. 25 (3) is not retrospective and does not 
apply when the claim for relief had accrued 
and when an oral claim had been made there- 
fore before the amendment came into force, 
although a formal written application has 
been made only subsequent to the coming 
into force of the amended Act. A bar of 
limitation cannot be read into the provisions 
of sec. 25 (3) as it stood before the amend- 
ment, and the claim for refund of tax wrong- 
ly assessed cannot be barred except by Sta- 
tute. 1942 A.L.J. 454=A.I.B. 1942 All 227. 
The words ^'no tax shall be payable” in sec. 
2^ (3) impose a duty on the Income-tax Offi- 
cer to give relief under sec. 25 (3). He can- 
not refuse relief on the ground that he is 
not bound to exclude the income unless he is 
made aware of the discontinuance of the busi- 
ness, profession or vocation, e'c. If the In- 
come-tax Officer has before him material 
which should have put him on inquiry as to 
whether the assessee was entitled to relief 
under sec. 25 (3), he is bound to give relief. 
XL.B. (1942) All. 377=1942 A.L.J. 454= 
1942 All 227. 

Sec, 25 (3): IP Subject to departmental 
RULE IN Income-tax Manuai,.—A department- 
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tion on which tax was at any time charged under the provisions of the Indian 
Income-tax Act, 1918, is succeeded in such capacity by another person, the chaigc 
not being merely a change in the constitution of a partnership, no tax shall be 
payable by the first mentioned person in respect of the income, profits and gains of 
the period between the end of the previous year and tiie date of such succession, 
and such person may further claim that the income, profits and gains of the pre- 
vious year shall be deemed to have been the income, profits and gains of the said 
period. Where any such claim is made, an assessment shall be made on the 
basis of the income, profits and gains of the said period, and, if an amount of tax 
has already been paid in respect of the income, profits and gains of the previous 
year exceeding the amount payable on the basis of such assessment, a refund shall 
be given of the difference ; 


al rule can in no way affect a legal claim; a 
<'laim to relief under sec. 25 (3) cannot be 
rejected on the ground that it is belated and 
made after the time specified in r, 06 of the 
Income-tax Manual. 1942 A.L.J. 454=1942 
All. 227. 

Sec. 25 (3) : Oral claim for relief — ^Suf- 
ficiency. — T l ere is nothing in the Income- 
tax Act to justify the contention that a claim 
for relief under see. 25 (3) should be in writ- 
ing. An oral application for relief would be 
sufiScient. 1942 All. 223. 

Sec. 25 (3): ^TDiscontinued'^ — ^Meaning 
OF. — The word ^^discontinuance’’ in sec. 25 
{3) covers discontinuance either by cessation 
or by disposal; it is wide enough to include 
the contingency of a transfer under the 
amended Act as it exists now. 52=43 Bom. 

B. E. 1034=1942 Bom. 50. "When a unit of 
business devolves on an heir or is sold to 
a purchaser, there is a clear case of succession 
because there is nothing but a change of 
ownership. In such a case, neither the iden- 
tity nor the integrity of the business is im- 
paired. But difficulty arises when there is a 
division of a “Buj^iness which is run in several 
Ijranches which are carried on independently 
but which attain apparent unity only because 
of common ownership. When there is a 
division of such a running business and the 
quondam partners become the exclusive 
owners ofjlie branches of the original busi- 
ness, the fact that as a result of partition of 
that business, the branches lose their organic 
relation with each other does not necessarily 
imply the discontinuance of the business of 
the branch' which passes into the hands of the 
quondam partner. To be able to say that 
with respect to the branch the business 
has ceased, the parent business must termi- 
nate so that the branch •which becomes inde- 
pendent should cease to be a going concern 
when it parses into the hands of the quondam 
partner. The business in his hands would, 
if it was running independently, even though 
as a factor of a larger unit, change its iden- 
tity or integrity. The ar^ment that if 
the assessee’s case is not a case of succession, 
it must be a case of discontinuity of business, 
rests on an imperfect application of the mean- 
ing of the words ^'then unless” in sec. 25 (3) 
of the Income-tax Act. On their true con- 
struction, they mean ^'except when”. 221 I. 

C. 649. The word ^^discontinued” in sec. 25 
(3) means only a complete cessation of the 
business and does not include the ease of dis- 


continuance of the business by the person 
formerly carrying it on as the result of the 
transfer or assignment of that business to 
another person who thereafter carries it on. 
Under the Act before its amendment sec. 25 
(3) gave relief in the event of discontinuance; 
the amendment introduced a qualification, 
no. enlarging or altering the meaning of dis- 
continuance but providing that, if there was 
a succession in respect of which relief was 
given, there should not be relief upon dis- 
continuance. To construe the word, ‘^discon- 
tinuance” as including succession would be 
doing violence to plain language. 72 I.A. 196 
=47 Bom.LE. 737=49 O.W.N. 784=58 L.W. 
454=1945 P.O. 137= (1945) 2 M:.L.J. 231 

(P.O.). The word ^‘discontinued” in sec. 25 
(3) means ^‘cessation” and does not cover a 
case of succession. Sec. 25 (3) has been in- 
serted merely for the purpose of preventing 
double taxation. A.I.B. 1943 Mad. 504= 
(1943) 2 M.L.J. 8=I.L.R. (1944) Mad. 166. 
Where a Eailway Company invested its un- 
pended capital pending construction of the 
Railway and the interest was assessed under 
'the Income-tax Act, 1918, the income cannot 
be treated as business income of the company 
in respect of w^neh the benefits under see. 
25 (3) and (4) of the Income-tax Act, (1922) 
can be claimed. 1946 I,T.B. 395. 

Secs. 25 and 25-A: Belatiye scope of.— • 

Sec. 25 is intended to meet only those cases 
where business has been carried on after the 
end of 'the previous year and before the ex- 
piry of the year of assessment, and loots at 
the situation from the point of view whether 
or not any tax on such business was paid 
under the Act of 1918. Sec. 25-A, on the 
other hand, deals with an entirely different 
position. It envisages a position where at 
the time of maMng an assessment on the in- 
come of the previous year the Income-tax 
Officer finds or it is alleged before him that 
the family which was in the past assessed as 
an undivided Hindu family exists no longer, 
having partitioned its property or that the 
business profession or vocation hitherto car- 
ried on by a Hindu undivided family has pas- 
sed on to some one else and the family has 
also disrupted and partitioned its property 
after the assignment of the business.^ The 
section provides that in such a case the income 
of the family during the period that it car- 
ried on the business as an undivided family 
shall be assessed, and the tax payable on it 
levied on the members or groups of the 
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^[Provided that sub-sections (3) and (4) shall not apply — 

(a) to super-tax except where the income, profits and gains of the busi- 
ness, profession or vocation were assessed to super-tax for the first time either for 
the year beignning on the ist day of April, 1920, or for the year beginning on the 
xst da'y of Apirl, 1921 ; 

(J) to a business, profession or vocation on which income-tax was at any 
time charged in the hands of a company under the Indian Income-tax Act, 1886 
or on which income-tax would have been charged in the hands of a company 
for the assessment year ending on the 31st day of March, 1918, if the company 
having been in existence in that year had also been in existence in the year ending 
on the 31st day of March, 1917.] 

(5) No claim to the relief afforded under sub-section (3) or sub-section (4) 
shall be entertained unless it is made before the expiry of one year from the date 
on which the business, profession or vocation was discontinued or the succession took 
place, as the case may be.] 

(6) ] Where an assessment is to be made under sub-section (i), sub- 
section (3), or sub-section (4)], the Income-tax Officer may serve on the person 
whose income, profits and gains are to be assessed, or, in the case cf a firm, on any 
person who was a member of such firm at the time of its discontinuance, cr, in the 
case of a company, on the principal officer thereof, a notice containing all or any 
of the requirements which may be included in a notice under sub-section (2) of 
section 22, and the provisions of this Act, shall, so far as may be, apply accordingly 
as if the notice were a notice issued under that sub-section. 

*[25A. (i) Where, at the time of making an assessment under section 23 

it is claimed by or on behalf of any member of a Hindu 
^se^ent^ter partition of family hitherto ®| assessed as] undivided that a partition 
a Hindu undivided amily. taken place among the members of such family, 


LEG. REF. 

1 Added by Act XXLH of 1941. 

2 Original sub-see. (4) re-numbered (6) by 
sec. 30 of Act VH of 1939. 

8 Substituted for the words, brackets and 
figures ‘‘sub-sec. (1) or sub-sec. (3)”, by ihid, 

4 Inserted by sec. 4 of Act H I of 1928. 

5 Inserted by sec. 3 of Act XXII of 1930. 


family according to the portion of the joint 
family allotted to them. Each of the two sec- 
tions deals with an entirely different set of 
circumstances. There is no inconsistency, 
repugnancy or contrariety between them, nor 
do they overlap each other. Each deals with 
a different position and enacts a different 
rule. (1946) I.T.R. 162. 

Secs. 25 (3) inr 26 (2). — ^A firm which was 
running four businesses till 1937 and which 
had been assessed under the Income-tax Act 
of 1918, consisted of six partners. In Octo- 
ber, 1937, the sixth partner, as the result of 
a dispute with the other five partners, locked 
up two of the shops. On 3-11-1937, the other 
five parners started two new firms one of 
which was the assessee firpi, in separate pre- 
mises with new sets of accounts. On 25-11- 
1937, the dispute between the partners of the 
old business was referred to arbitration and 
on 26-11-1937, an award was ^ven, which 
inter alia provided »that the sixth partner 
was to be bought out and that partners 1 
to 5 were to realise aU outstandings and to 
discharge aH liabilities. No partner was en- 
titled to Tise the trading name of the old busi- 
ness. The sixth partner was in fact bought 
out. Meld, (1) that on the facts of the case 


the new firm (assessee) was not a successor 
of the old firm for the purposes of sec. 26 of 
the Income-tax Act, that the old business had 
been discontinued and the partners of the old 
firm were therefore entitled to relief under 
sec. 25 (3)j (2) that the proper effect of a 
proved fact is a question of law; and when- 
ever the facts found by the Commissioner of 
Income-tax give rise to a consequential ques- 
tion whether there is or there is not a suc- 
cession within the meaning of sec. 26 (2) 
of the Income-tax Act, a question of law is 
involved under sec. 66 (3). (1944) I.T.R. 367. 

Secs. 25 (4) anr 25-A (2) : Applicabilitt. 
— ^A Hindu undivided family carried on a 
business of grocery and yarn which was axed 
under the Income-tax Act of 1918. The 
family divided and partitioned its properties, 
as a result of which the business fell to the 
share of one of the members, who carried on 
the same. The family claimed relief under 
sec. 25 (4). Held, that there was a succession 
under sec. 25- A (2) of the Act, and the family; 
which must be regarded as joint for pur- 
poses of assessment, was entitled to relief 
under see. 25 (4). (1946) I.T.R. 152. See 

also 1944 Mad. 245= (1944) 1 M.L.J. 112 
(F.B.). 

Sec. 25-A: Scope anr APPiiicABiLirr. — 
Sec. 25-A of the Income-tax Act contemplates 
an actual partition by metes and bounds of 
the joint family property. 1934 L. 942. 
See. 25-A does not demand a partition bv 
metes and bounds. 31 N.L.R, (Supp.) 233= 
162 I.C. 554=1936 N. 121. The fact that 
assets are divided and the members bega»^ 
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the Income-tax Officer shall make such inquiry thereinto as he may think fit, ard, 
if he is satisfied 1* * * * that the joixit family property has been parti- 
tioned among; the various members or groups of members in definite portions * 

he shall record an order to that effect : 


LEa. EEE. 

iThe words “that a separation of memheis 
of the family has taken place and ” omitted 
by see. 31 of Act VII of 1939. 

2 The words before the end of the previ- 
ous year” omitted by see. 3 of Act XXII of 
1930. 


to live separa^'cly would not constitute parti- 
tion under sec. 25-A, when other pioperiies 
are left for division at a future date. 57 
L.W. 1^9=I.L.B. (1945) Mad. 21; 1944 Mad. 
368= (1944) 1 197. In the ease of a 

partial division of a joint family property 
j»ee. 25-A has no application. The parti I’ion 
contemplated by the section is not necessarily 
a partition by metes and bounds. 56 A. 504 
=1934 A. 217. 

Sec. 25-A: Scope and appiiICabilitt. — 
Sec. 25-A contains no warrant for any prohi- 
bition against members of an undivided Hindu 
family entering into a partnership in respect 
of the joint property which they have parti- 
tioned among themselves. It has no refer- 
ence at all to any ease in which the Hindu un- 
divided family remains in existence at the 
time of assessment. No difficulty whatever 
in the assessment of a Hindu undivided famdy 
is caused — or was ever thought to be cuased 
—by the fact that in one year it has cer- 
tain assets and ce tain income therefrom and 
that in the next year it is found to have par- 
ted with one asset and to be no longer in re- 
ceipt of the same income. The same assessee 
has a dijfferent income in each year — that is 
all. It matters nothing whether the parti- 
cular asset no longer possessed by the undivi- 
ded family has become the separate property 
of a member or belongs to a stranger. Sec. 
25-A is directed to the difficulty which arose 
when an undivided family had received in- 
come in the year of account but was no lon- 
ger in existence as such at the time of assess- 
ment. The difficulty was the more acute by 
reason of the provision contained in sec. 14 
(4), Sec. 25-A deals with the difficulty in two 
ways which are explained by the rule appli- 
cable to families governed by the Mitakshara, 
that by a mere claim of partition a division 
of interest may be effected among coparceners 
so as to disrupt the family and put an end to 
all rights of succession by survivorship. See. 
25-A provides that if it be fonnd that the 
family property has been partitioned in de- 
j&nite portions, assessment may be made, not- 
withstanding see. 14 (1), on each individual 
or group in respect of his or its share of the 
profits made by the undivided family, while 
holding all the members jointly and severally 
liable for •^he total tax. If, however, though 
the joint Hindu family has come to an end, 
it be found that its property has not been 
partitioned in definite portions, then the •*’ami- 
ly is to be deemed to continue — ^that is, to be 
C.G.M. — 372 


an existent Hindu family upon which assess- 
ment can be made on its gains of the previous 
year. 45 Bom.L.E. 9=47 C.W.N. 60=1942 
A.L.J. 623=1942 C.W.N. 626=1942 P. C, 
57= (1942) 2 MX.J. 76l (P.O.). 

8ee. 25-A is only a machinery section and 
not a charging section and it does not alter 
the Hindu Law. The section aoes contemplate 
a division amongst the members of assets of a 
joint family which can from that moment be 
their individual property and cease to be the 
joint family property. The essence of the 
section is that the income must in the first 
instance be received by the joint family as 
such. Once it is so received, it makes no 
difference whether the joint family exists or 
not on the date of the assessment. It is only 
when not the status is severed, but also all 
the properties have been partitioned, that the 
the order contemplated by sec. 25-A, can be 
applied for and made, and till such an order 
is made, for the purpose of income-tax the 
joint family continues as a unit although its 
status may have come to an end. 48 Bom.L. 
R. 56, The language of the section makes it 
clear that an order declaring separaition shall 
only be passed if (1) the members of the- 
family have separated in status from each 
other and (2) the^e has eeen a partition of 
all the joint family property. For the pur- 
poses of the Income-tax Act members of an 
undivided Hmdu family cannot enter into a 
partnership in respect of a portion of joint 
property which they have partitioned among 
themselves while retaining the status of an 
undivided family and keeping the rest of the 
property joint. I.L.R. (1938) All. 638=1938 
A.L.J. 610=1938 All. 452. Sec. 25-A requires 
a physical division and is not satisfied with 
a mere division in interest. Before applying 
see. 25-A, the Income-tax Officer must be 
satisfied that the property has been physically 
divided. I.L.R. (1943) Bom. 245=45 Bom.. 
L.B. 159=1943 Bom. 116. Sec. 25-A does 
not of necessity demand a paHition by metes 
and botmds. But it contemplates that there 
should be firstly a finding by the Income-tax 
Commissioner that the Hindu jo'nt family as 
such has disrupted and secondly a finding 
that the joint family property has been divi- 
ded among ithe various members or groups of 
members in definite portions. And it is not 
.sufficient that a mere disruption of the Hindu 
family should be provedt. There must also 
be, whetV'C’* by consent or otherwise, a de- 
finite ascertainment of the shares of the dif- 
ferent mem^'ers composing the Hindu family 
154 I.C. 191=1935 L. 81 (S.B.). Where a 
Hindu joint family separates and its mem- 
bers carry on the family business in partner- 
ship, there is a change in the ownerah'p. When 
such a change takes place, there is succession 
within the meaning of sec. 26 (2) of the In- 
come-tax Act. That being so, the manager 
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Provided that no such order shall be recorded until notices of the inquiry 
have been served on all the members of the family. 

(2) Where such an order has been passed, ^[or where any person has 
ceededed to a business, profession or vocaticn formerly carried on by a Hindu suc- 
undivided family whose joint family property has been partitioned on or after the 
last day on which it carried on such business, profession or vocation,] the Income- 
tax Officer shall make an assessment of the total income received by or on behalf of 
the joint family as such, as if nc * partition had taken place, and each 

member or group of members shall, in addition to any income-tax for which he or 
it may be separately liable and notwithstanding anything contained in sub-section 
(i) of section 14, be liable for a share of the tax on the income so assessed according 
to the portion of the joint family property allotted to him or it ; and the Income- 
tax Officer shall make assessments accordingly on the various members and groups 
of members in accordance with the provisions of section 23 : 


LEGr REF 

1 Inserted by sec. 31 of Ac. VII of 1939. 

2 The words "separation or'' were omitted 
by ibid. 


who is assessed is entrled to the benefit of 
sec. 25 (4), which will apply. Under see. 25-A, 
the family, 'notwithstanding the partition, 
has to be regarded as joint for the purpose 
•of the assessment, which must include the 
grant of relief unser sec. 25 (4). I.L.R. 
(1944 Mai. 504=57 L.W. 90=1944 Mad. 24o 
= (1944) 1 M.L.J. 112 (F.B.). Under sec. 
■25-A of the Income-tax Act, the Income-tax 
OfSlcer has a discretion to conduct an inquiry 
and to hear such evidence, as he may considei 
it necessary to enable him to come to a deci- 
sion on the question whether a separation of 
the members of the family has taken place oi 
not. His decision is a decision on a question 
of pure fact, and so long as his discretion is 
not exercised arbitrarily or fancifully, and 
there are b'^fore him some materials on which 
he can arrive at the conclusion at which 
he has arrived, his decision cannot be canvafc-s- 
ed before the High Court on an application 
under sec. 66, be^’ause no question of law can 
arise thereout. 177 I.C. 582=1938 Rang.L.E. 
130 = 1938 R-^ng. 154. Where in a suit insti- 
tuted by a Hindu father agamst his sons for 
partition, the matter is referred to arbitra- 
tion, and an award is made which is made a 
rule of Court, the decree basen on the award 
is conclusive evidence of disruption of the un- 
vided family, and the Income-tax anthorities 
are bound to take notiice of the same as evi- 
dence of disruption of the familv as from ^he 
date of that decree. (1946) I.T.R. 239. Be- 
fore persons who halve been previously assess 
-ed as a Hindu undivided family can 
claim to be separately assessed as mem- 
bers of a contractual partnership, they 
must establish that the joint family 
has been dissolved. 1938 Rang.L.R. 
130=1938 Rang. 154. Where a business has 
permitted itself to be assessed once as a ioint 
family businesss, under Cl. (3) of sec. 52- A, 
it must be demed to continue as a jo’nt family 
business until an order under Cl. (1) of see. 
25-A has been made. 17 Luck. 426=1941 O. 
W.l^. 1302=1942 Oudh 108. A mere recital 
of a prior division of property in a will, even 
though it be a registered one, is no evidence 
of division and cannot confer title. And such 


a document cannot he deemed by itself to be 
evidence of a disruption of a Hindu undivi- 
ded family within the meaning of sec. 25-A. 
1933 L. 815. The dissolution or existence of 
a joint Hindu family depends on the inten- 
tion of the members thereof and is a ques- 
tion of fact. It is therefore open to the In- 
come-tax Officer to decide whether the inten- 
tion to dissolve is present or absent. 1933 L. 
827. See also 17 Luck. 426. When personns 
claim to constitute a partnership firm for the 
registration of which they make an applica 
tion, the Income-tax Officer may call upon 
them ib prove by evidence that they are what 
they claim to be before he proceeds further 
with the appli'^ation and he may find against 
declarations contained in a partnership deed 
and reiterated by f he parties before him that 
a Hindu ioint familv still exists. 14 Lah. 134 
=33 P.L.R. 947=1932 L. 575. Although the 
income earned in a certain year forms the 
material out of which the assessment is made, 
it is the making of the assessment and ‘•he 
date thereof that determines the applicabi- 
lity of the law and procedure governing sueii 
assessment, sec. 25-A therefore applies I 0 a 
case where the section is passed before the 
comme^^ cement of the year in which the assess- 
ment takes place, even though it may not 
have been passed when the income under 
assessment was earned. 14 Lah. 134=138 T. 
C. 187=1932 L. 575. The Income-tax Officer 
is not ordinarily bound by the correctness of 
any previous orde^-s passed by him; but when 
the Income-tax Officer has passed an order 
under sec. 25-A (1) clearly finding a seoa- 
ration among the mmbers of a Hindu joint 
family, he is preluded by sub-sec. (3) of 
see. 25-A from making any fresh enquiry in- 
to the question of separation or jointness. 
The power to go behind the prior order Is 
expressly withdrawn by sub-aec. (3) of sec. 
25-A. 31 K.L,R. (Supp.) 233=1936 IT. 121. 
But see also l^'^e L. 836. Question of parti- 
tion — Wrong decision by Income-tax Officer 
can be corrected in subsequent year. 1936 L. 
836. Merely because the Income-tax Officer 
accepts the allegation of fKe assessee that 
there has been a partition in a certain year, 
he is not debarred from considering the truth 
about the fact of partition in the next year. 
The fact that assessee’s allegation has been ac- 
cepted in the previous year may possibly alter 
the burden of proof. 1933 L. 815. Hindu 
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Provided that all the ^[iDembers and groups of members whose joint family 
property has been partitioned] shall be liable jointly and severally for the tax 
assessed on the total income received by or on behalf of the joint family as such.] 


LEG. REE. 

1 Substituted for the words "separated 
luemi-eis and groups of members/’ by Act VII 
of 1939. 

joint family — Assessment of head of family 
— ^Plea of partition not raised before Income 
tax OfSver cannot be allowed to be raised foi 
the first time in appeal before the AssrsUnt 
Commissioner. 12 Lah. 714=131 I.C. 639 = 
1931 L. 001. Hindu joint family 
— ^Manager of family being Governing Dire('- 
for of company — Remuneration obtained — If 
individual income or family income. 22 Pat. 
55=1943 Pat. 169. Hindu joint family cons- 
tituting itself into company with spee^fiic 
shares to members including mother — Effect 
— Members of such company owning foreign 
business and having personal khatas — ^Loan to 
company standing in name of mother — Equa- 
lization of credit amounts in personal khata — 
accumulation of interest by mother and remit- 
tance of cash and goods by foreign business 
to company and 'lice versa — Inference of joint 
status not justified. 1937 Lah. 897. 

Sec. 25-A (3). — A contention that a joint 
Hindu family has become disrupted and that 
a partition has taken place must be put for- 
ward at the time of making a*n assessment 
under sec. 23. “When the assessee has not so 
put forward a claim and the Income-tax Offi- 
cer has not passed such an order, it is cleai 
that under sec. 25-A (1) of the Act, the family 
shall be deemed for the purposes of the Act 
to continue to be an undivided family and 
be treated as such for the purposes of ^he 
assessment to income tax, though such a 
family is not actually or in law a Hindu un- 
divided family. 22 Pat. 55 = (1943) I.T.R. 16 
=1943 Pat. 169. If the Income-tax Officer is 
satisfied that the property, which has been 
treated in previous assessments by the Income- 
tax authorities as joint family property, has 
been piirtitioned (even though it may be the 
self-acq’^ired property of the father or head 
of the family and not joint family property), 
sec. 25-A would be applicable and a petition 
for partition would be maintainable. (1944) 
I.TR. 289. Where the property is that of a 
trust, and the beneficiaries are not only mem 
bers of a family which may or may not be un- 
divided but also a school, a hostel and such 
other charities to which the trustee may feel 
disposed to make payments, and the members 
of the Hindu family are entitled to partici- 
pate under the trust, not as members of such 
family but as beneficiaries of the trust, an 
assessment cannot be made in respect of In- 
come in which such institutions are entiled 
to participate as upon a Hindu undivided 
family. (1944) T.T.R. 68=A.I.B. 1944 Cal. 
308=220 I.C. 442. 

S3BOS. 25-A AND 26 : APPMCABHiITY.-— 
Sec. 25-A covers the case^ of a 
joint Hindu family in which there 
has been a disruption ^ and consequent 
partition, but no continuance of the 


business, either by the members of the ‘joint 
Hindu family on contractual basis, or by 
some ot them alone, or jointly with others or 
even by stiangeis. Where the business has 
been discontinued, sec. 25-A will apply, but 
wheie it is continued, sec. 26 will apply. In 
cases under sec. 26 the shares of partners are 
not to be included in the assessment on the 
family. 18 Lah. 189=167 I.C. 936 = 1937 L. 
172 (S.B.). Where on the breaking of a 
joint family, the separated members immedi- 
ately form themselves into a firm, sec. 26 wiU 
come into operation, and the assessment 
the film should be made uudfer that section 
and not under sec. 25-A of the Act. 1935 L. 
681. 

SCX)PE AND APPLICABILITY — ^HTNDU UNDIVI- 
DED FAMILY — ^IP can Bb SUCCEEDED BY LIMITED 
COMPANY. — So far as the scheme of the In- 
come tax Act goes, each section de Is only with 
the matters specified herein and goes no fur- 
ther, and each section completely covers the 
matter with which it deals. See. 25-A applies 
only to those cases where the question involved 
is one of pure and simple disruption of a 
Hindu undivided family, unattended by con- 
version, or transformation iuto a new entity. 
In the same maimer, sec. 26 is intended to 
meet completely those cases which are speci 
fied in sub-secs. (1) and (2) thereof, respec- 
tively, in whatever way the siI:uiation envisa- 
ged there may arise. If, therefore, in the 
place of a Hindu undivided family, which is 
a person, a new firm is constituted or a new 
company brought into existence, which again 
is a person, ft cannot be urged that the provi- 
sions of sub-sec. (1) or sub-see. (2), as the 
case may be, are not attracted, simply because 
there exists a section which expressly deals 
with the disruption of a Hindu undivided 
family. A Hindu undivided family and a 
firm or a limited company are mutuallj^ ex- 
clusive and cannot co-exist. Accordingly, 
without disruption, the conversion of a Hindu 
undivided family into a firm or a company is 
impossible and so long as it remains undivi- 
ded. the question of succession to it as a 
whole by another entity does not arise. But 
as it is possible under the income-tax law that 
a person conducting several busmesses may be 
succeeded in a particular business which is 
divisible from the other businesses of his, a 
Hindu undivided family, as a per- 
son, can, in the matter of such busi- 
ness, be succeeded by a company to 
that extent. The assessment on the succes- 
sor is to be made under see. 26 (2) of Ihe Act 
as if he had been carrying on the business, 
profession or vocation throughout tlie pre- 
vious year and as if he had received the whole 
of the profits for Ihat year. 18 Lah. 325=39 
P.L.B. 934=1937 Lah. 830. 

Secs. 25-A and 26-A: Joint Hindu family 
— Not "firm”. — ^T he very definition of a 
"firm^^ involves the idea of contractual re- 
lationship betwetn several persons, and when 
the findin g of the Income-tax Officer is 
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(3) Where such an order has not been passed in respect of a Hindu 
family hitherto assessed as undivided, such family shall be deemed, for the purposes^ 
of this Act, to continue to be a Hindu undivided family.] 

^[26. (i) Where, at the time of making an assessment under section 23, it 

Change in constitution of is found that a change has occurred in the constitution 
a firm* of a firm has been newly constituted, ^[the assessment 

shall be n.ade on the firm as constituted] at the time of making the assessment : 


LEa LEE. 

1 Added by sec. 3 of Act XXII of 1930. 

2 Substituted by sec. 5 of Act III of 1928. 

3 Substituted for the original words by sec. 
32 of Act YII of 1939. 


there is’ no contractual relationship between 
these persons, hut the relationship between 
them is that of a joint Hindu family relation- 
ship based: on status and not on contract 
there is no firm in existence which he could 
possibly register under the provisions of see. 
26-A. 1933 L. 827. Under sec. 25-A, the Income- 
tax Officer does not inquire into a question 
of whether the joint family property has in 
fact been divided. Where an application under 
sec. 26-A for registration of a joint Hindu 
family as a firm was filed, and the assessoes 
nowhere suggested that joint family existed 
alongside the new partnership, and there was 
no eridence that the family was divided: Meld, 
the Income-tax Officer was right in coming to 
the conclusion that the partnership transac- 
tion was not a genuine one. 164 1.0. 799— 
1936 P. 476. Por purposes of sec. 25-A 01 
the Income-tax Act mere disruption of the 
family would not be enough, but the joint 
family property must have been partitioned 
among the various members or groups of 
members in definite portions. It was found 
as a fact that there was a partition of 
the business in definite portions between 
the members of the family, that they 
were being assessed separately since 1936 - 
1937, and that there was no complete parti- 
tion because the house property and 
lands were not partitioned, Meld, (1) that 
though the assessees were no longer a joint 
undivided Hindu family, there was no such 
division or partition as was contemplated by 
sec. 25-A of the Act; (2) that such a partial 
partition came within the operation of sec. 
25-A, and the assessees under the circumstan- 
ces must be deemed to continue to form a 
joint Hindu family for the purposes of 
assessing them on that portion of the income 
which was derivable from these properties 
which had not been partitioned in definite 
portions other than the business; (3) that 
the bus'ness could not be considered to I e 
a business of a Hindu undivided family but 
must be considered to be a business of the 
persons named in the partnership. 23 Pat. 68 
=1444 Pat. 137. 

Secs. 25-A and 66 (3). — ^The questions whe- 
ther sec 25-A requires actual partition of 
the family proper'-y by metes and bounds as 
a condition prece'^ent to the recognition of a 
partition un'^er sec. 25-A. and whether a find- 
3a.n* of Income-tax Officer is suppor^-ed by 
anv evidence, are questions of law. 1933 L. 
952. 


Secs. 25-A, 26 and 26-A : Right op assessees 

TO ADJUDICATION OF QUESTION AS TO WHETHER 
NEW PIKM HAS BEEN CONSTITUTED. — The aSSCS- 
see is entitled to an adjudication of the ques- 
tion whether a new firm has been constituted 
so as to attract the operation of sec. 26 and 
he could not be deprived of this legal right,, 
merely on the ground that an adjudication on 
this question would tend to affect the deci- 
sion of the Income-tax Officer under sec. 26-A, 
against which no appeal is competent. Sec. 
25-A no doubt deals with an assessment aftei 
partition of an undivided family, but it does 
not exclude the posibility of the members so 
separated to constitute themselves into a firm 
so as to bring their case within the ambit of 
sec. 26. 1935 L. 275=156 I.O. 833; 18 U 

325. The assessees who were a joint Hindu 
family consisting of a father and his seven 
sons and who were hitherto assessed as an 
undivided family, separated during the year 
of account, and shortly thereafter the father 
and his seven Bons formed themselves into a 
firm and applied to the Income-tax Officer to 
register the firm under sec. 26-A of the In- 
come-tax Act, and to make the assessment 
under sec. 26 (2). Meld,^ (1) that there had 
been no succession within the meaning of 
see. 26 (2) of the Act, and the Income-tax 
Officer was therefore not bound to register 
the firm under sec. 26-A and to assess under 
sec. 26 (2) ; (2) tha^ the Income-tax Officer 
was bound to make the assessment under 
sec. 25-A (2) of the total income received by 
the joint famfly as such and to hold each 
member liable for his proportionate share of 
the tax so assessed. 40 Bom.L.R, 452=1938 
Bom. 350. 

Secs. 25-A and 34. — The assessee, a Natu- 
kottai Chetti, was joint with his son until tlie 
1 t*cris death on 9 — 7 — ^1934 After that the 
joint family consisted of the assessee, his 
widowed steu-mother and his widowed daugh- 
ter-in-law. Until 1936 — 1937, he was as^essad 
to income-tax as the head of an undivided 
Hindu family, but subsequently he was ser- 
ved with a notice of assessment as an indivi- 
dual un^er see. 34. Meld, (1) that there was 
no defect in the notice, which was addressed 
to him by name and informing him that he 
had been assessed at too low a rate; siuce a 
mistake bad been made, the step taken to cor- 
rect it was properly taken under sec. 34; (2) 
that it could not be said that sec. 34 could 
not operate until an order had been made 
under see. 25-A (1") of the Act. Sec. 25-A 
stood entirely apari from sec. 34, and since* 
there had be<»n no partition, sec. 25-A did not 
operate m the case. (1944) I.T.R. 39=1945 
Mad. 122. 

Sec. 26 (1> and. (2), — Sec. 26 (1) contem- 
plates a business which continues in eritstence* 
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i[Provided Aat the income, profits and gains of the previous year shall 
for the purpose of inclusion in the total incomes of the partners, be apportiSed 
between the partners who in such previous year were entitled to receive the same- 
Provided further that when the t^ assessed upon a partner cannot be 
recovered from him it shall be recovered from the firm as constituted at the time 
of making the assessment.] 


LEG. LEE. 

i Added by see. 32 of Act VII of 1939. 


both during the period of the predecessor and 
during the period of the successor. When 
theie IS no such business in existence con- 
tinuously during flie life of the predecessor 
and of the successor, sec. 26 (1) can have no 
application. The piovision in see. 26 (2) us 
regards succession in business in designed 
merely with a view to preserve, in a proper 
case, where theie is a succession, a measure 
upon which the successor may be assessed in 
the first year of his proprietorship of the 
business, and that is at the root of the neces- 
sity for there being a real continuity of the 
business. The object being to measure the 
income of the successor by the past history 
of the business, it is essential that there 
should be a very close identity between the 
business in the former proprietorship and the 
business in the present proprietorship. There 
can be no succession under see. 26 (2) to a 
part only of the business. 41 C.W.N. 132= 
I.L.R. (1937) 2 Cal. 7. The words '^change 
in the constitution of a firm” mean a change 
in iiS partners or personnel but not a change 
in the proportion in which the paitners divid- 
ed the profits. 177 I.O. 192=1938 Cal. 562. 
It is open to any person to reduce the inci- 
dence of his income-tax in any legitimate way, 
and the meio fact that a reconstitution of 
Ihe firm has reduced the incidence of uhe 
tax is by itself no evidence that the recon- 
stitution is not leal. At the time of the re- 
constitution of a firm, the new capital was 
mot introduced. Nor was there the valuatkn 
of assets. After registration had been refus 
ed. the firm reverted to its old constitution. 
jELeldj that there were not sufficient grounds 
for supposing that the reconstitution was a 
bogus arrangement. 178 I.O. 404=40 P.L.E. 
639=1938 Lah. 194. See also 1944 Pat. 107 
=22 P. 727. 

Costello, J. — There cannot, generally speak- 
ing, be a succession to a part of a business ; 
but that does not imply that if what is suc- 
ceeded to is not the same extent of trade 
or even does not include a particular line 
or set of customers, it necessarily follows that 
there cannot be a succession to the trade or 
business. The word “succession” does cover 
any case of transfer by one trader to another 
of the right to that benefit which arises from 
•connection and reputation. If the business 
is one business throughout, even though in one 
year it operates at more places than one, 
whereas in the succeeding yaer it operates 
only in one of those places, the matter certain- 
ly falls within the purview of sec.^ 26 (1), 
even if it cannot be said that there is a ac- 
cession. A mere change in the composition 
or constitution of the firm is within the con 
“templation of sec. 26 (1). 41 C.W.N. 132, 


Panckridge, J.— Under sec. 26 (2), it is not 
necessary to determine to whom the good 
will, the marks and the firm name legally be- 
long. ihe impoitant thing is that the new firm 
does in fact use them in their business, and 
each one is a factor, to be taken into ac- 
count in deciding whether that business was 
one, in respect of which the new firm should 
be regarued as the successor of the old. Tne 
successor to a business, profession, or voca- 
tion IS under a statutory liability, imposed by 
sec. 26 (2), in respect of the profits earned in 
the pievious yeai by the person he suceeels. 
The fact that the business was carried on in 
two places in the previous year and in one of 
those places only in the succeeding year does 
nob^ of itself make the business carried on 
during the second season a different business 
from that carried on in the fiist season. The 
question depends ultimately on the identiuy 
of the business earned on by the assessee witn 
the business to which he is said to nave suc- 
^eded; and the admissions and conduct of 
the assessee with regard to the business are 
of the greatest asaistance in arriving at a 
decision on the point. The fact that no tan- 
gible assets have passed from the old firm 
to the new appears to be a matter of very little 
importance, sec. 26 (1) has only application 
when a change occurs in the constitution of 
a firm or a firm is newly constituted during 
the currency of ^ a partnership j the subsection 
has no application where the new or succeed- 
ding firm comes into existence after the term 
of the former partnership has come to an end 
owing to efflux of time. 41 C.W.N, 132= 
132=I.L.R. (1937) 2 Cal. 7. 


Per Mukherjea, J. — The process of assess- 
ment begins with the service of notice under 
see. 22 (2) and continues until some order 
of assessment is made. If, after notice has 
been received by the assessee and before fili-ng 
a return, he dies, and is succeed by a person, 
it* would be competent to the Income-tax Offi- 
cer to find, if the evidence justified the find- 
ing, that the person on whom notice vas ser- 
ved^ had carried on a business and was succeed- 
ed in that capacity by another person. 182 I. 
C. 270=1939 Cal. 196 (S.B.). The object of 
sec. 26 (2) is to assess the successor on the 
profits of the bniness, which he is deemed 
constructively to cairy on during the previous 
year. The language of the section itself 
shows that the assessment is based on the 
assumption that the successor received the en- 
tire profits of previous year. Sec. 26 (2) has 
therefore no application when there is loss in 
the year of accounting in the business an res- 
pect to which succession has taken place, and 
there are no profits for which the •"ucsessor 
could be taxed. 182 I.O. 270=1939 Cal. 196 
(E.B.); see also 4:5 O.W-N. 681. Dissolution 
of firm by death of partner — Oonstitutioii of 
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(2} Where a person carrying on any business, profession or vocation has 
been succeeded in such capacity by another person, such person and such other 
person shall, subject to the provisions of sub-section (4) of section 25, each be 
assessed in respect of his actual share, if any, of the income, profits and gains of the 
previous year : 


LEG. EEF. 

t Substituted by sec. 32 of Act VII oi 
1939. 


new firm with surviving partners and o+hers — 
Old business wound up and assets and dabili- 
tivS taken over by new firm — ^Liability ^o in- 
come-tax and excess profits tax on profits of 
old firm. 4*7 Bom.L.R. 204=1945 Bom. 361. 

Sec. 26 (2) : Meaning op Terms — * Busi- 
ness.” — '^Business” in sec. 26 (2) is not busi- 
ness in the abs.iact, but business in concrete. 
138 I.G. 673 = 1932 S. 189. The words ‘'any 
business” in see. 26 do not mean each ani 
every business carried on by the former owner 
of a business. Where a company owning 
several businesses transfers one business to 
another company, the la iter company is a sue 
cessor to the former and is assssable m res- 
ppet of that business. 55 M. 832=1932 M. 
434=63 15 (S.B,). Sec. 26 (2) is not 

confined to eases of succession inter mvos, Out 
applies equally to the business of a decease 1 
cariied on by the heir-successors. But before 
a person can be assessed as a successor of a 
deceased money-lender, there must oe ■evidence 
to show that the business of money-lending 
was actually earrie 1 on by the successor of rhe 
deceased money-lender. 1942 I.TJI. f05. 
Business transferred — Depreciation — Calcu- 
lation — ^Unabsorhed balance if passes to suc- 
cessor. See 70 I.A. 100=46 Bom.L.E. 235= 
I.L.R. (1943) Kar. (P.C.) 141=I.L.E. (1943) 
Kar. (P.0.1 141=I.L.R. (1943) 2 Cal. 524= 
(1943) 2 M.L J. 325 (P-O.); (1946) 2 M.L.J. 
226. The expression "where at the time of 
ma]^g an assessment under sec. 23” merely 
means "v hen t^ e time comes to make an 
assessment.” 12 P* 5=1933 P. 123. See flso 
22 Pat. 727; 46 Bom.L.R. (material time.) 
The plain meaning of the words "succeeded m 
such capacity by another person” is that^ if 
there is a business, profession or occupation 
which was formerly carried on by a person ‘»nd 
that property has now been taken directly by 
another person who continues the business, 
the transference of ownership, whether it be 
by operation of law or inter vivos, is a suc- 
cession. The real test of whether there nas 
been a succession or not is to be decided by 
an examination of the business. Where a 
business was continued after a change cf 
ownershin. heldj that there was a succession 
to a business. 12 P. 5=14 P. 5=14 Pat.L,T. 
171=1933 P. 123. See also 27 S.L.E. 47= 
1932 S. 189; 168 T.C. 209=1937 Eang. 102= 
1937 Eang-Ij.E. 26 (S.B,). Money-lending 
business by joint family — Partition — Busi 
ness recommenced by some of the members — 
No "successi^'n”. 11 E. 501=148 I.C. 594= 
1934 E. (S.B.). ?ec. 26 (2^, if overri-^den 
by see. 24-B— Success! cn to business bv dea+h 
—Levy of tax=Pr^ceduTe. See T.L.E. 1914 
M. 639=1944 M. 155= (1943) 2 M.L.J. 582. 


The requisities of "succession” under sec, 26 
(2) of the Income-tax Act are: (1) there 
must be a business in existence prior to tne 
date of an assessment being made; and <^2) on 
the date of the making of the assessment it 
must be carried on by a person different to 
the person who carried it on prior to the date 
of the assessment, that is to say, the busi- 
ness must be the same but the person carrying 
it on must be differ ent. What the section 
lequiies is that i. should be the same ousi- 
nesb and not business of the same nature. 
Wheie some peisons have for several years 
possessed the monopoly of supplying labour 
to the Port Trust, not jointly, but under 
different con.raets, and jading that thoir 
monopoly is about to come to an end owing 
to the adoption by the Port Trust of tne 
policy of inviting tender, and in order to 
secure continuity for their business they 
enter into a partnership and put in their 
tender for the contract, and being successful 
find themselves in a position to continue the 
business without a break, it is not correct to 
say that they continue to supply labour to tne 
Port Trust as before, or that what they do 
after that date is the same business. The 
prior business of the partners must be 
deemed to come to an end on the constitufion 
of the partnership, and thereafter a new and 
separate partnership is started to carry on a 
business of the same nature. There is con- 
sequently no "succession” within the mean- 
ing of sec. 26 (2^. I.L.E. 1937 Mad. 814= 
1937 M. 316= (1937) 1 M.L.J. 619 (F.B.). 

See also 32 S.L.E. 203=1938 Sind 33. Trans- 
fer of agency by one agent to another. See 
also I.L.E 1940 Ear. 8=1939 Sind 318; 
1941 Eang.L.E. 45=1940 Bang. 281. The 
word "asse-:sment” is not confined to the 
definite act of making an order of assess- 
ment. Where a notice Has been given under 
sec. 22 (2) to furnish a return, the process 
of assessment has begun and continues imtil 
some order of assessment is made. The 
words at the time of making the "assess- 
ment” in sec. 26 (2) therefore mean in the 
course of the process of assessment. Where, 
at the date of his death, a person carrying 
on busin ss has been served with a io''ice 
under sec. 22 (2) and the time for furnishing 
the return had not expired and no return had 
been made, a person who succeeds to that 
business is tax^bl*^ under see. 26 (2), 61 I, 
A. 312=13 P. 607=1934 P.C. 200=67 M.L. 
J. 422 (P.C.). f^ec 26 (2) operates not mere- 
ly to fix the liability to pay tax but governs 
also the process of computation of the tax. 
"Assessment” in the Act is used in two senses : 
the process of determining the amount of 
profit or loss and the process of levying tax, 
but ’f the^e is nothing repugnant in the jon- 
tex^, the word refers to the former. Qme^e' 
— Whether sec. 26 (2) applies to a foreign 
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business. I.L,R. (1939) Mad. 269=1939 Mad. 
376=(1939; I MX.J. 482 (F.B.). See aho 
193J Cal. 196. Ti e Income-tax Act has 10 bo 
construed as a whole and the definition in the 
assessment under sec. 26 (2), based on the 
piofi s of a predecessoi in business, refers to 
such piedoeessor. l.L.E. (1938) Bom. 371 
=40 Bom.L.R. 343 = 1938 Bom. 241 (I3.B.): 

I.L.R. 1940 Lorn. 287=1940 B. 169=42 Bom' 
L.R. 120 = 1940 I.T.R. 7. Sec. 26 of che Act 
IS applicable in the case of foreign firms 
whose piofits are brought into British Iniii 
and are taxable under see. 4 (2) of the Act. 
1929 M. 769=57 M.L.J. 300 (F.B.). Suc- 

cessor IS not bound to pay m respect of the 
predecessor any tax which the predeeessoi 
would not have been liable to pay. 47 A. 
715=1925 A. 535=88 1.0. 239. There can be 
'^succession” to a pbrson without there being 
succession to that poison^s business. Sue 
cession to a pe son is not the same thing as 
succession to that peison^s business. A 
person may be succeeded by another 
in a business in the sense tliat it is 
the same sort of business, although not 
the same business. 27 S.L.R. 47=138 I.C. 
673=1932 B. 189. The real test to determine 
whether there is "succession to business”, ^nth- 
in the meaning of «3ec. 26 (2) of the Act, is 
the identity of the two businesses and tne 
time intervening between the ebsing down 01 
the old business and the opening of the new 
one in i s place. The delay is a question of 
degree and in some eases the delay may mein 
a cesser of profit-making operations and 
never any lenl cessation of the business at 
all. But wheie the time intervening between 
the two businesses is so g'eat that "succes- 
sion to old business” cannot be inferred, 
theic is no 'sue ession to business’ within 
the meaning of j-ec. 26 (2) of the Act. 1937 
Rang. LB. 26 = 1937 R. 102 (S.B.). "Suc- 
cess cn” — Me ning of — Transfer of agency 
business in motor cars fiom one firm to an- 
other — Transferee — Assessment as successor 
— ^If juSvified — ^Pr'nciples. 1939 Sind 318, 
In order that a pe’son should be held to have 
"succeeded” wit’ in the meaning of see. 26 
(2), it is necessary that t^^e person succeeding 
should h ve succeeded his predecessor in car- 
rying on t^e business as a whole. 1940 T.T. 

B. 531=1940 Rang. 281 (S.B.). Accumulated 
unabsorhed depreciation allowance of ownci 
of business — ^If available to successor. See 

C. W.N". 681. Succes^’or in business — Assess- 
ment of — Compu'-ation of profits — Right to 
dep eeiat'on of previous years. See 1939 I. 
T.R. 374. W’ ere any change occurs in the 
constitution of a firm, for example, where a 
regis'e'ed fi m succeeds to the business of an 
undiT'^ed Fbdu family, the assessment 
shouM be ma'^e on the fi'm as constituted 
at t^ e time of makmg the assessment, '•h^t 
is, on the registered firm. 49 A. 611 = 1927 
A, 397=25 ^.L.J. 366. On this section, see 
aXs^ 192'? F.O B. 123=55 I.A. 14=32 
CW.N*. 457=54 M.L.X 1 (P.C.). The legal 
efPec*- of the disruption of a family is to 
be de'-e^ouined pc^or’ing to the facts of na*h 
case. T^e business of a family can continue 
in spite of its disruption. The question 


leally is whether the business was discou- 
tinued or not in consequence of the breaking 
up of .he family. 117 I.C. 2-8=1929 L. 161 
(2). An assessee firm had a branch or agency 
opera tmg a.. Ipoh in Federated Malay Siata'?, 
There had been an older firm theie but this 
was wound up and the assets in the shape of 
outstandings divided between the partners. 
Pait of tiese assets fell to the share of the 
partners in the assessed firm and were shown 
as credit in its general balance. During the 
year for which the firm was assessed, Xpoh 
branch remitted Rs. 1,20,000 in all to British 
India. Income-tax Department acting upon 
the presumption that this remittance was 
eomposea 01 piofits made at Ipoh declined 
to accept the contention that the remitiaa*e 
was deri7ei from realization of the old firm’s 
outstandings and so was mainly capital. The 
assessed firm did not prove that the remit- 
tances were nof composed of profits liable to 
tax. Seld, that the assessment was good in 
law. 1930 M. 104=129 I.C. 654 (S.B.). Firm 
converted into company on first day of assess- 
ment year — ^Mole of assessment. 163 I.C. 
860=1936 L. 510. 

Effect of. — Sec. 26 (2) is intended to 
secuie to Government tax based on the earn- 
ings of a business for a full year notwith 
standing the transfer of the business from 
one person to another before the expiry of 
the je r, pro’pided, of course, that the business 
is continued by the transferee. If the trans- 
feror and the ^transferee are separately taxed 
for profits earned by them during the period 
each of them canies on business, the inci- 
dence of taxation would be seriously affoct- 
ed; and if the income for the whole year 
though enjoyed by two different persons, is 
liable to be taxed at the end of the year, it 
IS buf proper that the person who is in pos- 
session of the business at the end of the year 
should be made responsible for it, leaving it 
to him to settle the equities between him ^nd 
the transferor with regard to the apportion- 
ment of such taxation. 27 S.L.R. 47=138 
I.C. 673=1932 S. 189. 

Object of Section. — Sec. 26 is designed 
for the purpose of making somebody assess- 
able to income-tax, and the whole scheme of 
the Act is not to assess two people at rhe 
same time, but to find somebody who is either 
properly assessable or more conveniently 
assessable; and what sec. 26 (2) says is 
where a person who was not the formei 
owner of a company is found to be owning 
that company in the year of assessment, that 
pe-son is to he assessed. That is not only a 
convenient course, but seems to be a just 
one. Upon whom the burden is ultimately to 
fall is a matter of arrangement between the 
vendor companv and the purchaser eomnany. 
55 M. 8?2=1932 M. 434=63 M.L.J. 15 (S.B.). 

"A PERSON” includes the Secretary of 
State when engaged in enteprises of a 3oni- 
me cial nabTe. The aeouis’tion by him of 
a railway in t’-e exercise of the s''atiitory 
powers vested in him under the Railways* 
Act wpuld nevertheless make him the sue- 
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Provided that, when the person succeeded in the business, profession or 
vocation cannot be found, the assessment of the profits of the year in which the 
succession took place up to the date of succession, and for the year preceding that 
year shall be made on the person succeeding him in like manner and to the same 
amount as it would have been made on the person succeeded or when the tax in 
respect of the assessment made for either of such years assessed on the person succeed- 
ed cannot be recovered from him, it shall be payable by and recoverable from the 
person succeeding, and such person shall be entitled to recover from the person 
succc eded the amount of any tax so paid.] 

^[ 26 A. (i) Application may be made to the Income-tax Officer on behalf 

^ j . . X- r any firm, constituted under an instrument of partner- 

^^ocedure m regxstra on o specifying the individual shares of the partners, for 

registration for the purposes of this Act and of any 
other enactment for the time being in force relating to income-tax or super-tax. 

LEG. LEE. Secs. 26 (2) and 44.— Partnership— Bis- 

1 Inserted by sec. 5 of Act XXI of 1930. solution — One partner continuing business— 

If ^^succeeds” to business — Ex-partner as- 

cessor of the company in respect of such sessed on share of profits — ^Presh assessment 
railway, 27 S.L,B. 47=138 I.C. 673=1932 on 'successor'— Justified. I.L.R. (1941) Mad. 
S. 189. 220=53 L.W. 210=1941 Mad. 255= (1941) 

“Capacittt” explained. — By capacity is l M.L.J. 120 (S.B.). 
meant a position enabling one to do some- Sec. 26 (2), Peoviso: Applicability— 

■thing. 27 S.L.B. 47=138 I.C. 673=1932 S. Eequisites — "Cannot be found'' — Meaning 

189. cannot be held that a firm which has 

Escaping Assessment. — Though it may been dissolved "cannot be found" within the 
appear somewhat unreasonable to the Court meaning of the proviso tb sec. 26 (2) of the 
that a company should escape assessment of Income-tax Act, notwithstanding tha-t all the 
tax on a profit which it has admittedly made, members of the firm are alive and can be 
vet, if the law, as it stands, enables the com found. Before the proviso can be brought 

pany to avoid payment of the tax, the Court into operation, it must be established that 

is hound to give effect to it. Therefore the person succeeded "cannot he found”, that 
where the Go \rernment acquires a private is, he must be dead or has disappeared. The 

concern whom it pays profit for the previous proviso cannot be applied when the person 

nine months and keeps to itself profit for the succeeded is alive and his whereabouts are 
last three months of the year, sec. 26 (2) known or can be ascertained. I.L.R. (1941) 

applies to such a case and the company can- Mad. 868=54 L.W. 90=1941 Mad. 673= 

not be assessed for the profits given to it by (1941) 2 M.L.J. 152 (F.B.). 
the Government. 27 S.L,It. 47=138 1.0. 673 Sec. 26-A. — See. 26-A only contemplates 
=1932 S. 189. registration of a firm which is constitutec' 

Trading loss. — Where, at a tme when a under an instrument of a partnership which 
money-lending firm was reconstituted, the with clearness sta.tes what the individual 

assessees entered in their books of account shares of the partners are. Where, on the 

i;hat certain lands possessed by the old firm death of a partner, his widow is taken in as 
had fallen in value and entered the <liffei- a partner and his minor children, three sons 
-ence as a loss to the business: Held, that and three daughters, are admitted to the bene- 
there was no trading loss but only a deprecia- fits of the partnership as a body and not as 
tion of the value of the assets 3 until property individuals, and an application is made binder 
taken in repayment of loans is sold, there can gee. 26-A of the Act for registration of the 
be no realised trading loss in respect of such new firm, afcating that the widow is entitled 
property. 11 B. 462=1934 E. 1 (E,B.). The to a six annas share, though under the deed 
proper legal effect of a proved fact is essen- her share is really only two annas, the re- 
tial^ a question of law. Whenever the facts maining four annas being intended for the 
'give’^rise to a consequential question whether benefit of the minor children who are admifc- 
thexe is or is not a "succession” -within the ted to the benefits of the partnership in a 
meaning of sec 26 (2), a question of law is body, it cannot be said that the shares of the 
1940 I.tA" 531=1941 Eaa>sX.B. minors are specified with certainty so as to 
45=1940' Banff. 281 (B.'BX comply with sec. 26-A of the Act. I.L.B. 

Secs, 26 (2) and 34 (1).— Seccession— Firm 1942 Mad. 281=1942 M. 177= (1942) 1 M.L. 
talnng over business as going concern except j, 18 (S.B.), A Hindu undivided family as 
<one item of profits — Succeeds to business — such cannot enter into a partnership with a 
Profits made before 1939 escaping assessment coparcener of the same family. The contrl- 
— Assessment after 1939— Assessment to be bution made by such coparcener mav be treat- 
according to th^T law as it stood when the es- ed as a debt advanced to the family and he 
caped pTofits onght to have been assessed may be allowed interes»fc thereon but he can- 
ianfi not under the amended section in force claim to be a partner. (194IT I.T.B. 335 
nt time of actual assessment. (1943) T.T,B. =1945 L. 61. The inemoe-tax Officer is the 
i§04=1944 Cal. 116. proper person to decide whether registration 
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(2) The applicaUon shall be made by such persoc or persons, and at such 
times and shall contain such particulars and shall be in such form, and be verified 
in such manner, as may be prescribed ; and it shall be dealt with by the Income- 
tax Officer in such manner as may be prescribed.] 


should 1)0 allowed. The remedy against any 
decision of his is by way of appeal as provid- 
ed in the Act and not by a suit. I.L.B. 1945 
Nag. 527=1944 N.L.jr. 463=1944 Nag. 382, 
Where an application is made for renewal of 
registration of a fiim under see. 26-A, the 
Income-tax Officer is bound under r. 6 Df the 
Eules to renew the certificate from year to 
yeai*, wdieu such application is made to him 
accompanied by a certificate signed fj one ol 
the partners of the firm that the constitu- 
tion of the firm as specified in the instrument 
of partnership remained unaltered. He has no 
power to decline to renew the certificate of 
registration unless the firm has in fact alter- 
ed its constitution since the grant of the 
piior certificate. Eule is imperative. 31 N. 
L,E. (Supp.) 233=162 I.C. 554=1936 N. 121. 
I.L.E. (1940) Nag. 200=1940 Nag. 119. It 
is open to the Income-tax Officer to suspend 
orders on an application already presented 
under sec. 26-A by members of a ECindu 
family until the assessment proceedings are 
held. If at the time of making the assess- 
ment a claim is made under sec. 25-A is 
the duty of the Income-tax Officer to decide 
whether there has been a separation of mem- 
bers and a partition of the property within 
the meaning of sub-sec. (1) of that section. 
If it is found that there has been such repa- 
ration and partition an order will be passed 
to that effect, and if it appears that a firm 
has been constituted by the separated units 
which have come into existence the Income- 
tax Officer will proceed under sec. 26 and will 
then register the firm upon an application 
under see. 26-A. I.L.E. (1938) A. 638=1938 
A.L.J. 610=1938 All. 452. Where it is 
found that there has been no genuine sepa 
lation in status and estate between the various 
members of a Hindu family firm, though the 
family has disrupted, the Income-tax Autho- 
rities would be justified in rejecting an ap- 
plication by the members thereof for cegls- 
tration under see. 26-A of the Act on the 
ground that there could be no contractual 
relationship between coparceners. (1946) 1. 
T.E. 246. Where certain persons apply under 
sec. 26-A for registration, the Ineome-tax 
Authorities are entitled to go behind the deed 
of partners^'ip and find from evidence direct 
and circumstantial that the deed is bogus ard 
to refuse to register them as a firm. 1939 I. 
T.E. 625. The onus rests on the person who 
applies for the registration of the firm to 
prove that a genuine instrument of partner- 
ship has been executed and that all the per- 
sons named t^‘*e'*ein are actual persons and not 
Mummies^ lE.E. (1938) Eah. 113=1938 Eah. 
It is true tha' no partnership can be register- 
ed if any partner under the deed is liable to 
have a variation of his share. But ^share’ 
does not mean net receipts. It is the basis of 
computation from which, after other necessary 
factors are considered, one is going to arrive 
at them. The law looks to the shares in the 

C. 373 


partnership business and not to the receipts 
irom. it, which may happen in certain conun- 
gencies to find their way into the pockets of 
individual partners. It is a fallacy to say 
that the individual shares of partners are not 
‘^adequately^^ specified by reason of the fact 
that their dr.iwings or receipts may be condi- 
tioned by effect being given to other atipula- 
tjons in the partnership deed. Hence where 
ilie ])aitiiership deeil is genuine and the snares 
of each partner (as a basis for computation 
and not as a means by themselves of caleulat" 
iiig his net ie<'eipts) are definite and detetmi- 
nable and the deed specifies these shares, and 
the profits of each current year are shown &nd 
credited in accordance wi'h the shares shown 
in the partnership deed, the deed is registra- 
able under see. 26-A even though the deed 
provides that what the partners actually get 
will depend upon the time which they have 
devoted to the business or their absence 
therefrom. 1939 Bing.L.E. 532=1939 Bang. 
178. Per Beaumont, C.J. — ^B. 4 (new) of the 
Buies under sec. 26-A of the Income-tax Act 
as amended in 1939 does not alter the law as 
it previously existed j it only makes the true 
effect of r. 4 clearer than it was under the 
previous wording. Both under the old and 
the new rule, it is open to the Income-tax 
Officer to say that the shares which appear 
in the deed of partnership, produced with an 
application for registration are not the true 
shares of the partners and therefore there 
is no proper application by the requisite fiim. 
If it were shown that one of the partners was 
only a nominee of a share allotted to him or 
another for another partner, the deed would 
not theu specify correctly the individnal 
shares. It must specify correctly the indi- 
vidual and beneficial shares. I.L.B. (1941) 
Bom. 384=43 Bom.L.B. 258=1941 Bom. 
205, Where in a partnership constituted by 
a deed of partnership for a fixed period the 
legal representatives of a deceased partner 
who, by reason of a provision in the deed 
are entitled, but not bound, to come in as 
partners in place of the deceased partner for 
a period which may be the same as, or differ- 
ent from, the period fixed by the deed, elect 
to continue the parbiership for the unexpired 
portion of the period, the constitution of 
Ihe firm is altered; and therefore the new 
firm cannot apply for renewal of the 
registration. Nor can the new firm in such 
a case apply for registration of the original 
partnership as, ex hypothesi, the applicants 
for registration are not parties to the deed 
of partnership. The only course open to the 
new partners, if they seek registration, is to 
execute a new deed of partnership and to 
apply for the registration of that deed. 
1942 I.T,B. 422. See also 1942 I.T.B. 219 
= (1942) A.L.W, 301. 

S^c. 26-A. — ^If affects liability under sec. 

3 — Shares shown in instrument of parmer- 
ship as registered — ^Power of Ihcome-te 
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27* Where an assessee 1* * * vvhithin one month from the 

^ , service of a notice of demand issued as hereinafter 

whe^^au^e^is provided, satisfies the Income-tax Officer that he was 

prevented by sufficient cause from making the return 
required by section 22, or that he did not receive the notice issued under sub-section 
(4) of section 22, or sub-section (2) of section 23, or that he had not a reasonable 
opportunity to comply, or was prevented by sufficient cause from comr lying, with 
the terms of the iast-mentoined notices, the Income-tax Officer shall cancel the 
assessment and proceed to make a fresh assessment in accordance with the pro- 
visions of section 23. 


LEG. EEE. 

1 The words “or, in the case of a company, 
the principal officer thereof” omitted by 
sec. 33 of Act VIX of 1939. 


Department to go behind and enquire as to 
genuineness. See 47 Bom.L.E. 174— I.L.B. 
1945 B. 419=1945 Bom. 238. 

Sec. 26-A and Er. 2 and 6: Scope. — ^A p- 
plicition for registra ion signed by clerk and 
unaccompanied by certificate of partner to 
show that constitution of firm was unaltered 
not valid. 1940 I.T.R. 121. Alleged un- 
regis er^d gift by Mahomedan assessee and 
reinvestment in bu iness — Unregistered part- 
ne ship deed produced — cannot be registered 
as firm. 1938 Rang. 435. Under sec. 26-A the 
Income-tax Officer is empowered to register 
only tho partners ip which is specified in the 
ins'r’’ment of p rtne^'ship which has been 
put forward and nothing else. If some of the 
persons constituting the partnership are not 
competent in law to be partners, the par'ner- 
ship, constituted by the other partners is 
not the partnership which the assessee seeks 
to register but another partnership altoge- 
ther, if indeed there is in existence any part- 
nership at all. It is quite open to the Income- 
tax Officer to look into the reality of the 
document relating to the partnership and 
refuse registration in such circumstances. 
41 C.W.N. 629=I.L.R. (1937) 2 Cal. 160. 
A firm constituted imder a registered deed 
of partnership of which one member is a 
firm, is not entitled to be registered as a firm 
for the purpose of income-tax if the instru- 
ment, while specifying the individual shares 
of profits pnl losses, does not specify the 
shares inter se of the partner firm. Unless 
the individual shares of the partners are spe- 
cified in t^^e ins'rument of partnership, the 
Income-tax Officer is justified in refusing 
registration although he has knowledge of it 
otheiwise. The words of sec. 26-A do not 
permit of any ebsticity of construction. I.L. 
E. (1937 Mad. 814=1937 M. 316= (1937) 1 
MLJ. 619 rF.B). The ques'ion as to whe- 
ther the partnership transaction is real or 
not is purelv a question of fact. A mere ap- 
plicati^'n unde^ se*'. 26-A and a decision by 
the Income-tax Officer even in favour 
of the assessee wDl not conclude 
the matter. 164 I.C. 799=1936 

E. 476, E. 2 of the Income-tax Eules 
framed under sec. 26-A of t^e Income-tax 
Act is not ultra ^res. An Income-tax Offi- 
cer does not act illegally in reieeting an ap- 
plication for renewal of registration of a 
firm on the ground that it is not signed by 


all the partneis of the fiim as required by 
1 . 2. ^n Income-tax Officer is also entitled 
to refuse lenewal of registration on the 
ground that the partnership deed does not 
disclose the eonect state of affairs. No 
question of law is involved so as to justify 
the High Court in interfering under sec. 66 
(3) of the Act and directing a reference. 
T.L.E. (1942) Ear. 582= (1942) I.T.R. 501 = 
1943 Sind 85. An application by a partner 
of a fi m of two brothers for the renewal of 
its registration signed by himself and on be- 
half of the other partner under a general 
power of at'orney from him has to be reject- 
ed as not complying with r. 6 of the Income- 
tax Eules. The word ^^personally” used in 
that rule necessarily excludes the acting by 
an authorised agent of a partner and hence 
from signing an application on behalf of the 
ot^ er partner under sec. 26-A. Sec. 2 of 
the Powers of Attorney Act merely states 
the general principles of agency and cannot 
override a specific provision of a rule made 
under a different statute which requires a 
particular act to be done by a particular per- 
son ^^persomUy” (i.e.) by himself. 1946 I. 
T.E. 232=1946 Mad. 411= (1946) 1 M.L.J*. 
332. 

Secs. 26-A and 25- A. — ^Before a deed of 
partre'-s^ip in respect of a business previ- 
oiislv carried on as a joint Hindu family 
business can be regis’-ered under sec. 26-A, 
there must be proof of a partition among 
the members of the family prior to the exe- 
cution of the partnership deed. The Income- 
tax Officer must record an order to that 
effect after enquiry upon notice to all the 
members of the family under sec. 25-A of 
the Act, He is not bound to accept the 
recitals in the partnership deed as correct 
and can call upon the executants thereof to 
prove the facts recited therein. 50 O.W.N. 
283. 

Sec. 27. — Sec. 27 is applicable to the cases 
noted therein. It does not apply to a ease 
where the Assistant Commissioner refuses 
to admit an appeal ex parte without hearing 
the assessee or his counsel. But even where 
sec. 27 is applie^^hle it is open to the aseessee 
if he has a good case to file an appeal and 
show t^at the o'der under sec. 23 (4) was not 
justified. 1932 A.L.J. 389=1932 A. 390= 
54 All. 496, It would be for the Income- '‘ax 
Officer to decide w’ ether, on the particular 
facts of t^e case sufficient cause has been 
shown bv the as«*essee for not appearinv^ in 
time. 1921 MW.N. 785=1924 880 ^ 2r 

A.L.J. 536=119 LO. 569 (2); 1930 A, 
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L.J. 78=1930 A. 209; 8 B. 209=1930 E. 
78; 140 I.C. 712=1932 P. 166. The words 
^'aatisfies’^ and prevented by sufficient 

cause’^ being piactically iclendeal with simi- 
lar woids occurring in 0. 9, r. 9 and O. 41, 
r. 19, C. P. Code and sec. 5, Limitation Act, 
they must receive similar inteipie’talioii as 
has been put upon those words in the lattei 
ena i ments. IQo-t S. 183 (2). Where the 
Income-tax Officer makes an assessment 
under sec. 2J (4), the proviso to see. 30 (1) 
applies and an appeal to the Assistant Com- 
missioner is barred. The proper remedy Cor 
the assessee is to apply to the Income-tax 
Officer under see. 27 and in the event of the 
decision goin^ c» gainst the assessee to file an 
appeal. 8 R. 587=3931 E. 53. When there 
IS ample evidence upon which the Income- 
tax Officer can find that there was no suffici- 
ent cause and he had refused to cancel the 
assossment made under sec. 23 (4) and his 
Older is upheld by the Assistant Commis- 
sioner on appeil there is no question of law 
aiisng for e purpose of sec. 66 (2). 9 

E. 21 ; 9 E. 25 Even if the High Court thinks 
that the action of the Income-tax Officer is 
arbitraiy and harsh and that the assessment 
has been made ex parte without sufficient 
materials or justificition, it cannot interfere 
under see. 60 of the A^t. 84 I.C. 131=1924 
880. In an appeal agamsu the order of 
the Income tax Officer refusing to reopen the 
question of summary assessment, the only 
question befoie the Assistant Commissioner 
is whet’^er the assessment should be reonen- 
ed, ie.f the order of the Income-tax Officer 
set asid^ anl where he decides that ques- 
tion in the negative and holds that there is 
no suffi lent rause for reopening t’-e question, 
he is not obliged to enter into the merits of 
tl e abse<-see^s return. The assessment order 
stands and there is nothing to enquire about. 
139 IC. 593=1932 C. 410 (S.B.). The ques- 
)don of t^ e s’lfficiency of cause is different 
from t’*e question of the sufficiency of evi- ^ 
dence, since the de' ermination of this suffi- 


ciency of c^’us^ involves the question whether 
judicial discretion has been exercised in 
a sounl anl re sonable manner and, there- 
fore, does involve a question of law, 8 E. 
2 3=1930 E. 33. It is possible as a matter 
of law for the Income-tax Officer to find as 
a fact that a particular assessee had failed to 
establish '^s'^fficient cause” or “not reasona- 
ble opportunity” within the meaning of sec. 
27. 38 PL.E 812 (2) =1936 L. 489, The 

ill eg litv of a notice, non-compliance with 
which has brought about a best jud^ent 
assessmen*" under pec. 23 (4), can be agitated 
within t^e expression “preventel by suffici- 
ent cause” un^er sec. 27 of the Act. The as- 
sessee has to satisfy the conditions^ laid 
down in t’ e section in co’^nection with the 
p^'rticular notice, non-compliance with which 
has bron<Tht about ^he best indgment assess- 
ment. IL.E. (1937) All. 834=1937 A.L,J. 
957=1937 All. 770. The question^ whe‘her 
the asses'^ee was prevented by s^’fficient cause 
from appearin'^ or from complying with the 
terras of a T»otiee issued under the Act would 
be a question of fact; in some cases it is 


imssible to say that if the notice issued is an 
Illegal notice or an invalid notice, the asses- 
see can veiy well refuse to comply with that 
notice and can subsequently say that he was 
prevented by sufficient cause fiom complying 
with the notice. The assessee was served 
with d notice undei sec. 22 (2) and filed a re- 
luiji. The case was subsequently transfer- 
red to anotl er Income tax Officer who issued 
a second notice un er sec. 22 (2), and a re- 
turn was filed before him. The case was 
against le tiansferred to he Income-tax Offi- 
ctr who oiiginally dealt with the case, and he 
started proceedings on the return which was 
filed before him and which had been subse- 
quently filel befoio the officer to whom it 
was transfeired. The assessee did not raise 
any ob. ection to the effect that a fresh notice 
should have been issued to him under sec. 22 
(2) aCtei [he re- transfer, and he was assessed 
undei sec. 23 (a). JELeld, that the assessee 
had not ^^sufficient cause” within the mean- 
ing of see. 27 of the Act, that he was not 
prejudiced in any way, and he could not call 
in question the validity of the proceedings 
on the ground of the absence of a fresh 
notice aftei the re-tiansfer. No question of 
law arose in tt e case under sec. 66 (2). 1942 
T.T.E. 148=1942 A.L,W. 305=1942 O.A. 
300. Sec. 27 — “Sufficient cause^^ — ^Meaning 
of — Objection to jurisdiction of Income-tax 
Officer — Notice im'^er sec. 22 (4) — ^Jurisdic- 
ticn — Question decided by High Court in 
favour of assessee — Subsequent validation of 
proceedings by ordinance — ^Assessment under 
sec. 23 (4) without opportunity to produce 
books aftei ordinance — ^Appliea‘‘ion under 
«ec. 27— Competency— Assessee, if can be 
said to have sufficient cause for not comply- 
ing with notice un^er sec. 22 (’4). Se^. (1943) 
I.T.R. 104=45 Bom.L.E. 168. 

Appeal. — ^W' ere the Income-tax Officer 
makes an assessment under sec. 23 (4), the 
proviso to sec. 30 (1) applies and an appeal 
to the As istant Commissioner is barred. 
The proper remedy is to apply under sec. 27 
and in t^e event of the decision going against 
the assessee to file an appeal. 8 E. 587= 
1931 E. 53. 

Reference to High Court. — ^When a no- 
tice was duly served on the assessee not 
under sec. 22 (4), but he failed to produce 
some of 'the accounts and thereupon the 
Income-tax Officer ma'^e an assessment 
under sec. 23 (4) and subsequently he refused 
to cancel the assessment at the instance of 
the asse-see holding that there was no suffi- 
cient cause for the non-production of the 
accounts and the same order was affirmed by 
the Assistant Commissioner, on appeal, heVX, 
that the questions regarding the validity of 
the notice and the propriety of the assess- 
ment did not ar*se in the appeal and that 
there was no room for a reference to be 
ma'^e to the High Court. 9 E, 25=1931 
E. 98. 

Secs. 27 and 66 (2). — Sufficiency of cause 
for havmg ex parte assessment reopened 
xmde-'* S3e. 27 of t’ e Income-tax Act is^ ^ 
question of fact. But since its ddetenhlga^ 
tion essentially depends upon the i 
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[S. 28 


Penalty for concealment of 
income or improper distribu- 
tion of profits. 


^[28. If Income-tax Ofl&cer, the Appel- 

late Assistant Commissioner ^[or the Appellate Tribu- 
nal] in the course of any proceedings under this Act, 
is satisfied that any person — 


LEO. EEP. 

1 Substituted by sec. 6 of Act XXI of 1930. 

2 Substituted by sec. 34 of Act VIII of 
1939. 

3 Substituted for "or the Commissionei” 
by sec. 86, ibid. 


of judicial discretion, the question -whether 
discretion has or has not been exercised in 
a sound and leasonable manner in reaching 
the conclusion invariably involves a question 
of law. 31 N.L.E;. 32=1934 IST. 183. See 
1942 A.L.W. 305. The question whether an 
assessee had or had not sufficient cause with- 
in the meaning of sec. 27 of the Act is 
ordinarily a question of fact, and no refer- 
ence with regard to it is competent under 
see. 66 (2) or (3). 1940 All. 530=I.L.R. 

(1941) AIL 1=1941 A.L.J. 12. 

Sec. 28. — Valid reassessment proceedings 
a condition precedent to imposing penalty. 
See 54 M.L.J. 298=1928 M. 257 (F.B.). In 
proceedings under sec. 28, the Income-tax 
Authorities ought to act fairly and reasona- 
bly in the circumstances of each case. 12 
R. 268=151 10. 673=1934 R. 95. The quan- 
tum of the penalty within the statutory limit 
that ought to be imposed is matter of fact 
and not of law, and is to be determined by 
the Income-tax Authorities, and not by the 
Court. 12 R. 268=1934 Rang. 95. Where 
an assessee submits deliberately an incorrect 
statement of his accounts to the Income-tax 
Officer, he cannot be said to have discovered 
his mistake on the day on which he files a cor- 
rected statement because at the time when 
he made his previous return, he knew it was 
incorrect and he could not at any subsequent 
time have discovered something which he 
knew at an earlier time, and so the order 
of the Income-tax Authorities imposing a 
penalty on him under sec. 28 is <mite correct. 
Although the later return may for the pur- 
poses of assessqbility to income-tax be treat- 
ed as a revised return under sec. 22 (3), the 
Incomh- tax Authorities are entitled to look 
at the pre-^dous incorrect return and are under 
see. 28 entitled to inflict a penalty upon the 
person who has made it. 55 M. 827=1932 
M. 433=63 ML.!*. 236 (E.B.). The word 
-^income^ as has been used in the Income-tax 
Act has a wider sense and it connotes the as- 
sessable figure arrived at after accounting 
for all the legitimate deductions and exemp- 
tions and if any assessee furnishes any false 
particulars about any item which is to be ac- 
counted for before the assessable figure is 
arrived at, he brings himself within the clut- 
ches of tixe law. Hence, an assessee -^ho 
dtliberately claims a false de'^uction can be 
penalized under sec 28. I.L.R. 1938 L. 651 
=40 P.L.'R. 933=1938 Lab. 620. The maxi- 
mum penalty that can be imposed under sec. 
28 (1> is a sum representing the difference 
between the tax on the income declared by 
the assessees and the tax on the income as- 


certained under the 3&icome-tax Act in res- 
pect of which the assessment has been made. 
(11 R. 75 Foil.) 12 R. 268=1934 Rang. 95. 
The maximum penalty which can be imposed 
under see. 28 (1), Income-tax Act, is deter- 
mined by ascertaining the difference be- 
tween the amount of the tax on the income 
set out in the false return and that on the 
income on which the assessment has been 
made. But the questions whether a penalty 
ought to be imposed and, if so the amount 
thereof, aie mafcteis which aie (subject to 
secs. 30 to 32) within the discretion of the 
Income-tax Officer; and upon these matters 
the assessee is entitled to be heard under 
sec. 28 (3). 12 R. 470=1934 R. 354 (S.B.). 
The Assistant Commissioner of Income-tax 
has no authority in law to enhance the 
penalty while hearing an appeal against im- 
position of penalty or imposition of assess- 
ment under sec. 28 of the Act. 53 A. 679= 
1931 A.L.J. 414=1931 A. 401. Sec. 28 of 
the Act must be strictly construed. There 
is no word in the section regarding super- 
tax.^ Therefore the Tncome-tax Officer has 
no jurisdiction to impose a penalty in the 
matter of super-tax. 53 A. 445=1931 A.L. 
X 336=1931 A. 421. There is no reason 
why any distinction should be drawn between 
the quantum of evidence required to support 
an assessment and the quantum required fco 
justify the imposition of a penalty under 
sec. 28 for concealment and deliberate fur- 
nishing of inaccura'-e particulars. Circum- 
stantial evidence would be sufficient. 1942 I. 
TR. 435. In an inquiry under sec. 28 as to 
whether penalty should be imposed, evidence 
adduced by the assessee purporting to dis- 
close the real income of the assessee is rele- 
vant^ and admissible, not for the purpose of 
varying or affecting the assessment made for 
tha^purpose of imposing the tax under the 
Act, but in order to show either that no 
penalty ought to be imposed, or the 
the maximum prescribed under sec. 28, and 
the Income-tax Officer is not justified in re- 
fusing to admit evidence of the income that 
in truth accrued in the course of the assess- 
ment year. ^ 11 B. 75=1933 R. 30 (F.B.). 

The Commissioner, in deciding whether the 
^position of the penalty by the Assistant 
Commissioner is illegal, cannot reimpose the 
penalty himself, and thereby validate the 
very order which was challenged in appeal 
before him. For the same reason the Com- 
missioner is precluded from imposing the 
penalty when an application is preferred to 
him under sec. 66 (2) of the Act praying 
that he may refer to the High Court the 

imposition of 

1. y Assistant Commissioner. No 

penalty can be imposed under sec. 28 of the 
Act unless a notice is served on the assessee 
to show cause aaramst the imposition of such 

IFA the toeomt 

tax Officer starts prooeedii^s under sub-sec. 
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(a) has without reasonable cause failed to furnish the return of his total income 
which he was required to furnish by notice given under sub-sectior* (i) or sub- 
section (2) of section 22 or section 34 or has without reasonable cause failed to 
furnish it within the time allowed and in the manner required by such notice, or 

(b) has without reasonable cause failed to comply with a notice under sub- 
section (4) of section 22 or sub-section (2) of section 23, or 

(r) has concealed the particulars of his income or deliberately furnished 
inaccurate particulars of such income, 

^[he or it may direct] that such person shall pay by way of penalty, in the case 
referred to in clause (a), in addition to the amount of the income-tax and super-tax, 
if any, payable by him, a sum not exceeding one and a half times that amount, 
and in the cases referred to in clauses (b) and (c), in addition to any tax payable 
by him, a sum not exceeding one and a half times the amount of the income-tax 
and super-tax, if any, which would have been avoided if the income as returned by 
such person had been accepted acs the correct income : 

Provided that — 

(a) no penalty for failure to furnish the return of his total income shall 
be imposed on an assessee whose total income is less than three thousand five hundred 
rupees unless he has beer served with a notice under sub-section (2) of section 22; 

{b) where a person h^s failed to comply with a notice under sub-section (2) 
of ection 22 or section 34 and proves that he has no income liable to tax, the penalty 
impos^ble under this sub-section shall be a penalty not exceeding twenty-five rupees; 

(c) no penalty shall be imposed under this sub-section upon any person 
assessable under section 42 as the agert of a person not resident in British India 
for failure to furnish the return required under section 22 unless a notice under 

ub- ection (2) of that section or under section 34 has been served on him.] 

2[ (d) when the person liable to penalty is a registered firm, or an unregis'.ered 
firm treated under section 23 (5) (b) as a registered firm, so that the amount of the 
income-tax and super-tax payable by the firm itself has not been determined, that 
amount shall be taken to be an amount equal to the tax which would have been 
payable by an ur registered firm on an income equal to the firm’w total income, and, 
in the cases reterred to in clauses {b) and (r), the amount of the income-tax and 
super-tax which would have been avoided if the income as returned had been 
accepted as the correct income, shall be taken to be the difference between the 
amount of the tax which would have been payable by an unregistered firm on an 
income equal to the firm’s total income and the amount of the tax payable by 
an urregistered firm on an income equal to the income of the firm as actually 
returned by the firm.] 

(2) If the Income-tax Officer, the ^[Appellate Assistant Cemmissioner] 
^iOr the Appellate Tribunal], ir the course of any proceedings under this Act, is 
satisfied that the profits of a registered firm have been distributed otherwise than in 


XjiBGI*. bbb. 

1 Substituted for the words may direct” 
by se'». 86 of Act TII of 1939. 

2 Added by sec. 8 of Act XL of 1940. 

3 Substituted for '^Assistant Commissioner” 
by sec. 34 of Act Vn of 1939. 

4 Substituted for “or the Commissioner” fy 
sec. 86, ibidk 


(1) of see. 28 within the time preseiibed 
there, he is empowered to make an order im- 
posing a pen^'lty under that sub-section, even 
after the assessment order has been finally 
made and the tax been paid. 1938 Lah. 749. 
Notice under sec. 28 (3) to show cause why 
a penalty, should not be imposed need not be 
given before t^e conclusion of the assess- 
ment. All that the section requires is that 
there should be a discovery and that the per- 


son discovering it is satisfied that an assessee 
has concealed particulars of his income or 
deliberately fums'ed inaccurate particulars 
in the course of any proceedings under the 
Act. (1944) I.T.R. 233=1945 Cal. 65. Pro- 
ceedings started before Amendment — Notice 
after, to produce books — ^Failure to comply — 
Imposition of penalty — Legality. See (1943) 
2 M.L.J. 6=1943 Mad. 579= (1943) 2 M.L.X 
6. Approval of imposition of penalty — Ins- 
pecting Assistant Commissioner bound to hear 
assessee — Question whether imposition v»f 
penalty was justified is one of fact. (1944) 
I.T.R. 432. 

'QEtEAii AMOTJNT”. — ^The Same meaning must 
be attributed to the term "income” for the 
purpose of corstruing the words "real 
amount” of income and "correct income” in 
sec. 28. 12 R. 268=1934 R. 95. 



2980 


The Civil Court Manual (Imperial Acts). 


[S. 29 


accordance with the shares of the partners as sho\A.n in the instrument of 
partnership registered under this Act governing such distributiouj and that any 
partner has thereby returned his income below its real amount, ^[he or it may 
direct] that such partner shall, ^[in addition to the income-tax and super-tax, if 
any, payable by him] pay by way of penalty a sum ®[not exceeding one and a half 
times the amount of income-trx and super-tax] which has been avoided, or would 
have been avoided if the income returned by such partner had been accepted as 
his coirect income ; and no refund or other adjustment shall be claimable by 
any other partner by reason of such direction. 

(3) No order shall be made under sub-section (i) or sub-section (2) unless 
the assessee or partner, as the case may be, has been heard, cr has been given a 
reasonable opportunity of being heard, 

(4) No prosecution for an offence against this Act shall be instituted in 
respect of the same facts on which a penalty has been imposed under this section. 

(5) An ^[Appellate Assistant Commissioner] ®[or the Appellate Tribunal on 
making] an order under snb-section-section (i)or section (2), shall frothwith send 
a copy of the same to the inceme-tax Officer.] 

®L (6) The Income-tax Officer shall not impose any penalty under this 
section without the previous approval of the Inspecting Assistant Commissioner.] 


’[29. Wnen any mx, penalty ®[or interest] is due in consequence of any 
- , order passed under or in pursuance of this Act, the 

Notice o demand. Income-tax Officer shall serve upon the assessee or 


other person liable to pay such tax, penalty ®[or interest] a notice of demand in 
the prescribed form specifying the sum sc payable.] 


30. (i) Any assessee objecting to the amount ^^^of income assessed under 

section 23 or section 27, or the amount of loss ccm» 
assessment puted under section 24 or the amount of tax determined 
sc. under section 23 or section 27], or denying his liability 

to be assessed under this Act, 


LEa REE. 

1 Subsituted for the words "he may 
direct”, by 'iM, 

2 Substituted for the words "in addition 
to the meome-tax payable by him”, by sec 
34, ibid, 

8 Substituted for the words "not exceeding 
the amount of income-tax” by ^bzd, 

4 Substituted for "Assistant Commissioner” 
by sec. .^4 of Act VII of 1939. 

5 Substituted for "or a Commissioner, who 
has ma-’e” by sec. 86, ibid, 

6 Added by sec. 34, ibid. 

n Subs ituted by sec. 35, ibid, 

8 ^ 9 Substituted by Act XL of 1944. 

10 Substituted for the words and figures "or 
late at which he is assessed under sec. 23 or 
sec. 27” by sec. 36, ibid. 

Sec. 29. — ^As to period within which no- 
tice demanding income-tax should be issued, 
see 5 P, 13=7 P.L.T. 269=1925 P. 581. 
Where there is a perfectly good assessment 
order the fact that a mistaken notice was 
sent to the assessee in no way prevents a 
proper notice being sent when the mistake is 
discovered. 139 10. 593=1932 0. 410 (S.B.). 
Service of notice — Service on person autho- 
rised to receive postal articles under letter 
of authormtion is sufficient-— Person dis- 
chaarged from service but letter of authority 
not cancelled — E^ect — Service on such per- 
son is good in law. 1941 I.T.R. 193. The 
word "assessment” in see. 23 (4) means deter- 


mining tl e total taxable income and the sum 
payable on it. A notice can be validiy issued 
under sev5. 29 when the Income-tax Officer has 
made a best judgment assessment under sec. 
23 (4). 56 A. 418=1934 A. 930. 

Sec. 30. — Wtere the Income-^nv Offiiei 
makes an assessment under sec. 23 (4), the 
proviso to sec. 30 (1) applies and an appeal 
to the Assistant Commissioner is barred. The 
proper remedy for the assessee is to apply 
to the Income-tax Officer under sec. 27 and 
in the event of the decision going against the 
assessee to file an appeal. 8 R. 587=1931 R. 
53. See 27 Bom.LR. 400=1925 B. 257. See. 
30 deals with appeals against assessments, 
and as soon as the Assistant Commissioner 
finds that the assessment is validly made 
under sec. 23 (4), the proviso to sec. 30 (1) 
comes into operation, and it is in pursuance 
of that proviso that the Assistant Commis- 
sioner refuses to admit the appeal; and he 
cannot thereafter take any action under sec. 
28 (3) by issuing a notice to the assessee re- 
gardmg penalty. 1936 L. 586. There is 
nothing in the Act to warrant the suggestion 
that a wrong order passed by an Income-tax 
Officer as a preliminary to his passing in 
order under see. 23 of the Act may not be 
made a ground of appeal when appealing 
against tl e dnal order of assessment, unless 
a separa'^e appeal or application for review, 
where no appeal is allowed, has been success- 
fully filed against such order. As a matter 
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i[or objecting to the cancellation by an Income-tax Officer of the registration 
of a firm under sub-secticn (4) of section 23 or to a refusal to register a firm under 
sub-section (4) of section 23 or section 2c -A]; 

or to make a fresh assessment under section 27, or ^[objecting] to any order 
^ ^ under sub-section (2) of sectior 25 ^[or section 25A] ^[or 

sub-section (2) of section 26] or section 28, made by an Income-tax Officer 
«[or objecting to any penalty imposed by an Income-tax Officer under sub- 
section (6) of section 44E or sub-section (5) of sectior 44F or sub-section (i) of 
section 46, or objecting to a refusal of an Income-tax Officer to allow a claim to 
a refund under section 48, 49, or 49F5 or to the amount of the refund allowed by 
the Income-tax Officer under any of those sections, and any assessee, being a com- 
pany, objecting to an older made by an Inco ne-tax Officer under sub-section (i) 
of section 23A], may appeal to the Appellate Assistart Commissionerj against 
the assessment or against such refus 1 or order : 

’[Piovided that no appeal shall lie against an order under sub-section (i) 
of section 46 unless the tax has been paid : 

Provided further that where the partners of a fiim arc individual!;^ assess- 
able on. their shares in the total income of the firm, any such partner may appeal 
to the Appellate Assistant Commissioner against any ordei of an Income-tax Officer 
determining the amount of the total income or the loss of the firm or the apportion- 
ment thereof between the several partners^ but in respect of matters which are 
determined by such order may not appeal against the assessment of his own total 
income : 


LEG. REF. 

t {Substituted by Act XI of 1944. 
i Inser ed by sec. 36 of Act VII of 1939. 

3 Tne woi*<l& ^^against him’’ omitted b ^ 
(hid, 

4 Inserted by sec. 4 ot Act XXII of 1930. 
a Tf ese words, brackets, figures and letters 

inserted by Act YIl of 1939. 

<> Subs ituted foi “Assistant Commissioner’ 
bv sec. 06 , ibid. 

7 Substituted, by ibid. 


of fact, the tendency of the legislature has 
always been to prevent appeals against in- 
terim orders, leaving it open to the party 
agorieved to challenge such orders when ap- 
pealing against ihe final order. 1930 S. 301. 
The danse “denying his liability to be assess 
ed” in sec. 30, 01. (1), is wide enough to 
cover a case of an assessee who denies his lia 
bility to be declared an agent under sec. 
43. 28 ]Sr.LR. 194=140 I.C. 490=1932 N. 
152. The Assistant Commissioner is right in 
examining the case to satisfy himself whether 
the appeal before him is competent. Without 
examining the record to some extent he can- 
not be in a position to find whether the assess- 
ment ib under sec, 23 (4) and whether an 
appeal lay. And the order of the Assistant 
Commi sionei to the effect that no appeal 
lay does not amount to an order dismissing 
an appeal under sec. 31=55 A. 804=1933 A. 
541=1933 A,L.J. 1474, 

RieHT OF APPEAL — ^EXTENT OF. — ITo appeal 
would lie against an order refusing to re- 
gister a fi'-m made prior to the amendment of 
the Income-tax Act by Act XV 1X1 of 1933 
whicli aff'^rded a right of appeal subsequent 
only to 11—9—1933. 1940 I.T.R. 421=1940 
Sind 214. An order under sec. 26-A refusing 


to legibtei a film was not appealable before 
I he 11th September, 1933, on which date sec. 
30 ( 1 ), as amended by the Amending Act 
XVIII of 1933, came into force. A proceed- 
ing undei see. 26-A is a pioceeding different 
fiom pioceedings under sec. 23 of the Act; 
hence an ordei under sec. 26-A not being 
made in a pioceeling which is an essential 
part ot anot’ ei p^'oeeeling in respect of 
which an appeal was specially provided by sec. 
30 (1) was not appealable on that giound 
also. IL.R. (1940) Kai. 299. Sec, 30 pio- 
vides foi aiipeals against ceitain specific > 
ordei s and oideis past-ed undei sections which 
are not mentioned in sec. 30^ are not appeal- 
able and aie therefoie final m the sense that 
They cannot be re-opened at any subsequent 
stage. The Income-tax Act is a special 
dctment which gives the authorities specific 
powers for pui*poses of assessment and these 
powers can only be attacked in the manner 
pi escribed by the Act. 164 I.C. 1018=1936 
L. 621. An individual partner may appeal 
from the assessment of the firm of which lie 
is a partner j but he cannot, in an appeal 
from an order as'-essing him personally ask 
foi a re-determina'ion of the question of the 
assessment of the firm and the income which 
has come to his share according to that 
assessment. 1941 I.T.R. 190. An assessee 
is not competent to withdraw an appeal pre- 
sented bv him under sec. 30. I.L.R. (1938) 
Lah. 359=1938 Lah. 741. 

Bec. 30 (1), Proviso — ^Effect. — ^The pro- 
viso TO see. 30 (1) has not the effect of tak- 
ing away a right of appeal in cases wheie 
the assessee does not challenge the assess- 
ment levied on him under see. 23, CL (4), 
but only challenges his liability to be taxed 
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Provided further that a shareholder in a company in respect of which an 
order under section 23^! has been passed by an Income-tax Officer, may not in 
respect of matters determined by such order appeal against t le assessment of his 
own total income.] 

^[(i-A) Any person having, in accordance with the piovisions of sub-section 
(3-A), (3-B) or (3-G) of section 18 read with sub-section (6) of that section, 
deducted and paid tax in respect of any sum chargeable under this Act other 
than interest who denies his liability to make such deduction may appeal to the 
Appellate Assistant Commissioner to be declared not liable to male such deduc- 
tion.]; (Inserted by Act XI of 1944) 

(2) The appeal shall ordinarily be presented within thirty days [of the pay- 
ment of the tax deducted under sub-section (3A-), (3-B) or (3-C) of section 18 or] . of 
receipt of the notice of demand relating to the assessment or penalty objected to ^^or 
of the order in writing notifying the amount of total income on which the determin- 
ation under sub-section (5) of section 23 was based and the apportionment thereof 
between the several partners or of the loss computed under section 24.] ^[or of the 
intimation of the refusal ^[to pass an order under sub-section (i) section 25 A, or] to 
register a firm under section 26A] or of the date of the refusal to make a fresh 
assessment under section 27, ®[or of the intimation cf an order under sub-section 
(i) of section 23 A or under section 48, 49 or 49F], as the case may be ; but 
the ^[Appellate Assistant Commissioner] may admit an appeal after the expiiation 
of the period if he is satisfied that the appellant had sufficient cause for not 
presenting it within that period. 


LEG. REP. 

1 Inserted by Act XI of 1944. 

2 Inserted by Act XXIII of 1941. 

3 Inserted by sec. 12 of Act XVm of 1933. 

4 Inserted by sec. 2 and Sch. I of Act XX 
of 1937* 

5 Inserted by sec. 36 of Act VII of 1939. 
eSubsitnted words ^^Assistant Commis 

sioner” by see. 47, ibid. 


m a ^ different capacity from that possessed 
by him and more so when such a capacity 
b^ been duly recognised by the Income-tax 
Officer. Even if the proviso be open to a 
double construction, the proviso should be so 
interpreted as to exclude an appeal only in 
respect of an assessment levied under ^ec. 
23, 01. (4) and not to an appeal of this nature. 
28 S.L.R. 174=S. 46. See also (1943) I.T.R. 
553; 1940 I.T,R. 421=1940 Sind 214; 15 
Luck. 132=1940 Oudh 52 (denial of liability 
before Income-tax Officer, if pre-requisite to 
right of appeal). Proviso — Scope and effect 
— ^Refusal of Income-tax Officer to make fresh 
assessment under sec, 27 — ^Appealability — 
Effect of cancellation of order of assessment 
under sec. 23 (4). 6 R. 652=116 I.C. 479= 
1929 R. 8. A person who has been assessed 
under sec. 23 (4) is not entitled to prefer an 
appeal to the Assistant Commissioner on the 
ground that he was not liable to be assessed 
tinder the Act. Proviso to sec. 30 (I 7 is 
a bar to such an appeal 11 P. 187=133 1.0. 
753— -1931 P, 306 (E.B.), Where an appeal 
is incompetent, the mere fact that the Assis- 
tant Oommisisioner in dismissing the appeal 
does not say that it is incompetent does not 
amouict to an entertainment of the appeal so 
appealable. 132 LO. 
857—1930 L. 1014. The mere fact that an 
assessment purports to have been made under 


sec. 23 (4) does not shut out appeal but it must 
be shown that circumstances or the case bring 
it within see. 23 (4) Income-tax Act. 10 
L. 596=1929 L. 593 (P.B.). See also 65 LA. 
236=1938 L. 593 (P.B.). See also 65 LA. 
236=1938 P.C. 175= (1938) 2 M.L.J. 115 (P. 
0.). Person assessed under sec. 23 (4) is not 
entitled to appeal on the ground that he was 
not liable to be assessed under the Act. 10 
L. 596 (P.B.). Whether the Income-tax Offi- 
cer legally proceeded to assess the petitioner 
under sec. 23 (4) is a question of law and no 
appeal lies to the Assistant Commissioner. 
100 LC. 774=1927 L. 288; 1940 Sind 214. 

Sec. 30. — ^Appeal — Order under sec. 43 
appointing person agent of non-resdent Com- 
pany — 1^0 appeal lies where neither the com- 
pany nor the agent has been assessed in res- 
pect of profits accruing to the company n 
jB'*‘itish In'^ia. (1913) I.T.R. 553. Hindu un- 
divided family— Application under sec. 25-A 
alleging partition — ^Income-tax officer accep- 
ting factum of partition but holding against 
assessee as to date of partition — ^Appeal 
against assessment — Question a^ to correct- 
ness of decision as to date of partition can be 
raised — ^No separate appeal is necessary. 
(1944) LT.R. 355=1944 Pat. 339. 

Appeal — Assessment proceedings started 
before 1 — 4 — ^1939 — Order of assessment 
under sec. 23 (4) after Amendment Act came 
into force— Right of appeal. See 45 Bom.L. 
R. 168=1943 Bom. 122. 

Sec. 30 ( 2 ). — The use of the word "ordi'- 
narily” means that there is nothing to prevent 
authorities from entertaining an appeal pre- 
ferred after 30 days. 31 C.W.X. 630 = 192 r 
C. 518 . On this section, see also 9 L. 464 = 
1928 L. 864 . Appeal filed beyond time — 
Effect of rejection — Statement of case under 
sec. 66 (2) cannot be ordered by High Court.. 
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(3) The The appeal shall be in the prescribed foirn and shall be verified 
in the prescril^cd manner. 

31. (i) The ^[Appellate Assistant Commissioner] shall fix a day and place 

Hearing of appeal hearing of the appeal, and may from time to 

® * time adjourn the hearing. 


LEa. BEF. 

1 Substituted for the words ^‘Assistant 
Commissioner^^ by see. 37 of Act VII of 1939. 


15o I.C. 121 = 1935 A. 572. Under see. 30 
(2), an Assistant Commissioner has no autho 
rity to admit a new matter raised 
in the form of an additional ground of ap- 
peal, after an appeal has once been admitted, 
whether within the ]>enod prescribed there- 
for, or after its expiry. All that he can *0 
under this enabling pio\ision is to admit m 
ajjpeal for the first time, c\en it it is present 
ed aflei the period prescribed therefor. 18 
Lah. 325=39 P.L.B. 934=1937 Lah. 830. 
There is no inle of limitation pi escribed foi 
filing additional grounds of appeal. Such 
grounds date back to the date of the original 
appeal, of which, when admitted, they become 
a part. If, theretoie, the original appeal is 
filed in time the additional grounds can be 
filed at any time before the appeal is decided, 
and the Assistant Commissioner can admit 
them in the exercise of his discretion. His 
discretion in refusing to admit them is open 
to correction. If the objection raised in fhe 
additional grounds goes to the root of the 
assessment and questions the principle on 
which it is based by the Income-tax Ofdcei, 
the Assistant Commissxonei w^ould be exei 
cising his discretion enoneously in declining 
to admit them on the ground that they aie 
filed aftoi the per-od prescribed for the filing 
of the appeal. 1937 O.W.N. 634=1937 Oudb 
416. 

Secs. 30 and 23 (4) — ^A fii-m carried on 
business in Patiala territoiy. Some of the 
members of the firm resided in British India 
at Kaithal. The Income-tax Ojfidcer issued a 
notice to one of them under sec. 22 (2) read 
with see. 34. The assessee stated that he w-as 
only the sleeping partnei of the firm and 
that he knew nothing of its income or profits. 
He was directed to obtain accounts and infer 
mation from his partner in Patiala terri'oiy 
and though the time for making the return 
was extended by the Income-tax Officer on 
two separa'-e occasions, the partner finally in 
timated that neither the accounts nor the in- 
formation sought was available. The Income 
tax Officer thereupon made an assessment un- 
der sec. 23 (4). The partner preferred an ap- 
peal under see. 30. Held, that the case was 
properly treated as one of "no return” and no 
appeal was competent n gainst the order undei 
sec. 30. (1928 L. 729, Foil.) 1933 L. 290 

(See Amendmenf Act XVTII of 1933). 

Practice. — Plea not raised before the In- 
come-tax Officer cannot be raised before the 
Assistant Commissioner in appeal 12 L.T. 
14=131 I.C. 639=1931 L. 601. 

Sec. 30 and 33 (1): Appeal from appel- 
late ORDER AGAINST ASSESSMENT UNDER SEC. 
23 (4)— VALIDITY OF ASSESSMENT— If CAN BE- 


CiiALLiNGrD. — ^In an appeal under sec. 33 (1) 
fiom a decision in appeal under sec. 30 (1), 
the validity of an assessment under sec. 23 
(4) cannot be challenged when no proceeding 
under sec. 27 of the Act was taken to cancel 
that order. The assessee^s right of appeal 
under sec. 30 is limited as regards secs. 23 
and 27 to the quantum of the assessment or 
tax. (1944) I.T.E. 327=220 I.C. 122=1945 
Cal. 104. 

Sec. 30, 26-A and 6G. — ^Under sec. 30 be 
foie it was amended in Hovember, 1933, it 
was not open to the Commissioer to refer to 
the High Court under sec. 66 a question aris- 
ing out of a lofusal to legister a firm under 
sec. 26-A, because the order was at that time 
not appealable under sec. 30, and therefore 
final. 164 I.C. 1018=1936 L. 621; 63 C. 
395. 

Secs. 30 64 (3) aih) 66: Decision as to 
PLACE OF assessment — APPEAL — ^HiGH COURT 
CAN deal with question UNDER SEC. 66. — 
Where an assessee questions the jurisdiction 
of the Income-tax Officer of a particular place 
to deal with his assessment and the place or 
assessment is decided under the provisions of 
sec. 64 (3), of the Act on affidavits, the plea 
of jurisdiction cannot be raised before the 
Assistant Commissioner on appeal under see^ 
30, and the High Court cannot deal with the 
ques ion under sec. 66 of the Act. In such a 
case it cannot be said that the proviso to sec. 
64 (3) has been ignored, for the proviso only 
requires that the assessee should have had an 
opportunity of lepresenting bis views and not 
that he should ha've been formally heard on 
his objection. I.Ij.B. (1940) All. 785 — 1940 
A.L.J. 855=1941 All. 129. Where an assess- 
ment has been made, not in form only but 
in fact, not ostensibly but actually and in 
good faith, under sec. 23 (4), and where the 
Assistant Commissioner, upon consideration 
of the facts, has found that the assessment 
was properly so made, the proviso to sec. 80 
of the Act bars an appeal and the order of the 
Assistant Commissioner rejecting the appeal 
is not an order pnder sec. 31 inasmuch as tie 
has not "disposed of” the appeal, and there- 
fore there can be no question of law refera- 
ble to the High Court under sec. 66 (2) or 
under sec. 66 (3) of the Act. 1942 I.T,B. 
148=1942 A.L.W. 305=1942 O.A. 300. 

Sec. 31. — ^Tbe Assistant Commissioner must 
state facts and give reasons for his findings^ 
Where he omits to do so he fails to perform 
his duty properly. 10 L. 833=1930 L. 277. 
Where no appeal lies under sec. 31 no refer- 
ence lies under sec. 66 (2), 1932 A.1 j.J. 576 
=1932 A. 642. The order of an^ Assistant 
Comm*ssioner rejecting as inadmissible an 
appeal against a summary assessment on the 
ground that the notice of demand was not at- 
tached to the appeal, is a capricious ordei, 
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{2) The ^[Appellate Assistant Commissioner] may, before disposing of any 
appeal, make such further inquiry as he thinks fit, or cause further inquiry to be made 
by the Income-tax OflBcer. 

(2^) The Appellate Assistant Gomimssioner may, at the hearing of an 
appeal, allow an appellant to go into any ground of appeal not specified in the 
grounds of appeal, if the Appellate Assistant Commissioner is satisfied that the 
omission of that ground from the form of appeal was not wilful or unreasonable.] 


LEG, REE. 

1 Substituted for Assist ant Commissionei” 
by sec. 37 of Act VII of 1939. 

2 Inserted by ibid, 

especially where the assesses alleges that 10 
notice was received by him. The or(?er is one 
under see. 31. 22 Pat. 735=1944 I.T.R. 59 

=1944 Pat. 112. The Assistant Commis- 
sioner has jurisdiction in an appeal from in 
assessment under sec. 23, proviso, to substi- 
tute a dijBPerent method of computation. The 
proviso to sec. 13 does not bar the Appellate 
Assistant Commissioner from doing so. He 
can ask for a report from ^he Income-tax Offi- 
cer under see. 31 (2) and when the matter 
finally comes before him after the report, he 
is entitled under see. 31 (3) to confirm, or to 
reduce or to enhance the assessment. (1943) 
I.T.R. 525. An appellant in income-tax case^ 
has no higher right in adducing fresh evi- 
dence in appeal than he would have in a civil 
case under O. 41, R. 27, C. P. Code. Wheie 
the accounts were not produced before ^he 
Assistin'- Commissioner and they were sought 
to be filed before the Commissioner in appeal 
but were rejected, held, t^at the Commis- 
sioner did not err in law in refusing to ad- 
mit those accounts at the hearing of the ap- 
peal. ITnder sec. 31 proviso it is not neces- 
sary to give notice that the Assistant Com- 
missioner proproses to enhance the assess- 
ment to any particular figure or to disclose 
the materi'^ls on which the enhancement is 
about to be made. Consequently, the A.ssis- 
tant Commissioner cannot be said to have act- 
ed illegally in enhancing the assessment with- 
out previously disclos'ng the materials on 
which he based the enhanced assessment. 7 
R. 635=122 I.C. 898=1930 R. 4. See also 
1937 O.WN*. 634=1937 O. 416; I.L.R. 1941 
A. 1=1940 All. 530. The question whether 
an assessment made bv the Income-tax Officer 
under se^. 23 (4) is valid or not is a question 
of law that arises or can arise out of an order 
of the Assistant Commissioner passed under 
see. 81 and such a question cannot therefore 
be made the ground for an order by the 
High Court under sec. 66 (3) requiring the 
Commissioner to sta"-e a case. (6 R. 21; 8 
R. 281=1931 R. 194 An application 

by an assessee under ssc. 27 was rejected by 
the Income-tax Officer and the assessee filed 
an appeal under sec. 30 (1) to the Assistant 
Commissioner, rightlv or wrongly, who deci- 
ded it on meri'-s. He/d, that the decision of 
the Assistant Commissioneir -v^as an order 
under sec. 31 for purposea of appl^g to the 
Commissioner to make a r©feren'*e to the High 
Cotprt. (1929 8, R^. 1933 0. 396. Where 

the Assistant Commissioner hears the appeal 
of the assessee and passes an appellate order 


under sec. 31 dismissing the appeal, the re- 
quirments of sec. 66 (2) are satisfied whether 
the Assistant Commissioner has jurisdiction 
or not. 28 S.L.R. 174=1934 S. 46. 

Secs. 31 and 32. — ^Where an appeal has 
been piefeiied to the appellate authority and 
has been disposed of by such authority, the 
Older passed in such a proceeding may be re 
gaided as an order under see. 31 or see. 32 
as the case may be even though no appeal 
might have been in fact competent, (9 C. 
100, Foil.) 133 I.C. 753=1931 P. 306 (F. 
B.). 

Secs. 31 and 34. — Per Panckridge, J. — 
Wheie dn assessee lighly objects to an assess- 
ment or re-assessment under sec. 34 on the 
ground that the proceedings are bad the 
powers of the Assistant Commissioner on 
appeal cannot extend to enhancing an assess- 
ment, which the Income-tax Officer had 210 
jurisdiction to make and must be limited to 
annulling it as made without jurisdiction. I. 
L.R. (1937) 2 Cal. 540 =41 C.W.N. 905. The 
power of an Assistant Commissioner to en- 
hance an assessment cannot be exercised ir- 
resptive of the limi^at^'ons imposed by see. 34. 
The Assistan*- Commissioner is not, therefoie, 
legally competent to add a new item of in- 
come, after the expiry of he limitation pres- 
cribed in see. 34, when an appeal against an 
assessment in pending before him, Nor is he 
competent to set aside the assessment made 
under see. 34 and direct the Income-tax Offi- 
cer to make a fresh assessment including a 
fresh item of income after the period of limi- 
tation prescribed in sec. 34 has expired. I. 
LR. (1938) Lah. 359=41 P.L.R. 64=1933 
Lah. 741. 

Secs. 31 and 66 — ^Wheie the assessee does 
not raise a pomt before the original taxing 
officer, but raises it before the Assistant Com- 
missioner in appeal, the latter may refuse to 
allow it to be raised when it involves the 
production and hearing of fresh evidence. 
The High Court will not inteifere with the 
discretion of the Income-tax authorities in 
refusing permission to the assessee to adduce 
fresh evidence. 59 M. 263=1936 M. 776= 
71 M.L J. 35 (F.B,). See also 62 C. 1011. 
An order confirming an assessment within the 
meaning of sec. 31 of thp Act means an order 
ha-ving reference to the assessment and affirm- 
ing it. W^e'^e an appeal is dismissed by the 
Assistant Commissioner of In'»ome-tax on the 
ground that it is barred by limitation, wi‘'h- 
out even considering the question of assess- 
ment, the order of dismissal is not an order 
confirming the assessment under see. 31, for 
the purposes of «ee. 66 (2) of the Income-tax 
Act. Sec. 66 (2) does not apply to such a 
case and the High Court cannot direct ihe 
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(3) In disposing of an appeal the ^[Appellate Assistant Commissioner] may 
in the case of an order of assessment, — 

(a) confirm, reduce, enhance or annul the assessment, ^ ^ 

or, 

(b) set aside the Assessment and direct the Income-tax Officer to make a 
fresh assessment after making such further inquiry as the Income-tax Officer thinks 
fit or the ^[Appellate Assistant Commissioner] may direct, and the Income-tax 
Officer shall thereupon proceed to make such fresh assessment ^^and determine 
>vhere necessary the amount of tax payable on tne basis of such fresh assessmer t], 

^[or in the case of an order cancelling the registration of a firm under sub- 
section (4) of section 23 or refusing to register a firm under sub-section (4) of 
section 23 or section 26-A]; 

(c) confirm such order or cancel it and direct the Income-tax Officer ®[to 
register the firm or to make a fresh assessment, as the case may be]], 

or, in the case of an <Tder under sub-section (2) of ^[section 25 01 sub-section (i) 
of section 23^, or sub-scction (2) of section 26 or section 48, 49 or 49FI], 

’[ (^)] confirm, cancel or vary such order, 

®[or, in the case of an order under sub-section Ti) of section 25 A, 

(e) confirm such order or cancel it and either direct the Income-tax Officer 
to make further inquiry and pass a fresh order or to make an assessment in the 
manner laid down in sub-section (2) of section 25A, 

or, in the case of an order under section 28 or sub-section (6) of section 44E or sub- 
section (5) of section 44F or sub-scction (i) of section 46, 

(/) confirm or cancel such order or vary it so as either to enhance or reduce 
the penalty ; 

or, in the case of an appeal against a computation of Joss under section 24, 

(^) confirm or vary such computation] : 

[or, in the case of an appeal under sub-section (i-A) of section 30, 

(h) decide that the person is or is not liable to make the deduction and in 
the latter case direct the refund of the sum paid under sub-section (6 )of section 
18] (Inserted by ActXI of i 44) 

Provided that the ^[Appellate Assistant Commissioner] shall not enhance 
an assessment ^[or a penalty] unless the appellant has had a leasonable opportunity 
of showing cause against such enhancement 

^[Provided further that at the hearing of any appeal against an older of 
an Income-tax Officer, the Income-tax Officer shall have the ri^ht to be heard either 
in person or by a representatiove] . 

(4.) Where as the result of an appeal any change is made in the assess- 
ment of a firm or association of persons or a new assessment of a firm or association 
of persons is ordered to be made, the Appellate Assistant Commissioner may authorise 
the Income-tax Officer to amend accordingly any assessment made on any partner 
'Of the firm or any member of the association. 

(5) The Appellate Assistant Commissioner shall, on the conclusion of the 
appeal, communicate the orders passed by him to the assessee and to the Com- 
missioner.] 

32. Appeals against orders of Appellate Assistant Commissioner. Omitted by S. 87 
of the Indian Income-tax {Aimndment Act^ 1939(7// of 1939). 

LEG. EEE. Act XXII of 1930. 

1 Substituted for “Assistant Commis- 8 Inserted by sec. 37 of Act 'VH of 1939. 

«<ioner” by see. 37 of Act VII of 1939. Added by Ibid. 

2 Omitted by Act XXHI of 1941. 12 Added by Act XXIII of 1941. 

3 Added by "Act VII of 1939. 

i Substituted by Act XI of 1944. Commissioner to state a case. 57 A. 971 = 

5 Substituted for "to make a fresh assess- 1935 A.L.J. 845=1935 Ah, 572. 

ment/’ by ibid. Sec. 32 (1). — ^Assistant Commissioner— 

0 Subs ituted for the words and figures Powers of — ^Appeal limited to subject-matter 

"sec. 25 or sec. 28” by sec. 37 of Act VII of of assessment. 4 P. 385=6 Pat.L.T. 166= 

1939. 1925 P. 408. Appeal— Limitation — Applica- 

7 Cl. ( 0 ) was re-lettered Cl. (^ by sec. 5 of tion for copy not properly stamped and not 
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^[33* (i) Any assessee objecting to an order passed by an Appellate Assis- 

tant Commissicner under section 28 or section 31 
Appeals against orders of may appeal to the Appellate Tribunal within sixty days 
Appellate Assistant Gommis- which such order is communicated 

SIOQCIT# *1 • ^ 

to him.] 


LEG. EEP. 

1 Snf stitnted for the original section by 
sec. 88 of Act VII of 1939. 

2 Substituted by Act XXII of 1941. 


accompanied by a proper authority to apply 
for copy — ^Not proper — Time taken by such 
application cannot be deducted from peiiod 
of limitation. 11 P. 40=1932 P. 103. An 
application for copy of an order passed by 
the Assistant Commissioner of Income tax 
falls within paragraph 5 of Art. 1 (a) of 
Sch. II of the Court-Fees Act and requires 
a Court-fee of two annas. 11 P. 40=1932 
P. 103. When the Assistant Commissioner 
in an apgeal to him from the order of as- 
sessment "bf the Income-tax Officer reduces 
the amount of income under one head but 
increases the amount under another, the net 
result, however, being a reduction both of 
the total income assessed and the tax, it is 
not an order ^'enhancing the assessment", 
though it may involve an enhancement of a 
particular item of income, and no appeal lies 
to the Commssionor under see. 32 against 
that order. 56 M. 329=1933 M. 1=63 M. 
L.X 805 (P.B). 

Secs. 32 and 33. — ^Where the assessee files 
an appeal from the order of assessment 
by the Income-tax Officer the Commissioner 
can take action under sec. 33 and proceed to 
enhance the assessment after having dispos- 
ed of the assessee’s appeal under sec. 32, but 
the exercise of the powers of review under 
sec. 33 would, however, be subject to the 
limitation provided in sec. 34. The Commis- 
sioner when dealing with the appeal under 
sec. 32 can pass orders only with respect to 
the subject-matter of the appeal, and cannot 
suo mot% proceed to enhance an assessment 
which he has the power to do under sec. 33 
of the Act. If the Commissioner calls for 
the record of a case after disposing of ^he 
appeal preferred to him against the order 
of an Assistant Commissioner he would be 
exercising power’s of review in respect of 
proceedings which have been taken by an 
authority subordinate to him and not in 
respect of proceedings taken by himself as 
a Court of Appeal. 38 P.LJR. 1107=1936 
L. 897. 

Sec. 33: Keview. — ^Although a Commis- 
sioner of Income tax has no option but to 
obey departmental orders of the Central 
Board of Revenue, it cannot be said that his 
discretion under sec. 33 can be ^^egally" con- 
trolled by the Central Board of Revenue, be- 
cause the discretion is vested in him by sta- 
tute and there is no statutory control of such 
discretion, A Court or an official function- 
mg as a Court must exercise its discretion 
judicially; tha^ is the only form of control 
known to the law. I.L.R, (1942') All. 377= 
1942 A.L.X 454=1942 AR. 227. Income- 


tax Commissioner's powers under sec, 33 are 
subject to limitations imposed by sec. 35. 8 
L. 35 i= 1927 L. 248. For purposes of re- 
assessment proceedings, sec. 33 is subject to 
the provisions of see. 34. 64 M.L.J. 298= 

1928 M. 257 (F.B.). During the pendency 
of an application under sec. 66 (2) the Com- 
missioner can exercise his power of review 
undei sec 33. 7 R. 644=1929 R. 245; 248 

(F.B.). See also 1944 Lah. 445 =(1944) I. 
T.R. 370 ; 1 944 I.T.R. 430. Where a Commis- 
sioner reviews his decision under see. 33 of 
the Income-tax Act and issues supplemental 
demand he must give a sufficient and rea- 
sonable opportunity to the assessee to be 
heard. 5 Pa^L.T." 608=3 P. 664=1924 P. 
644. See also 30 C.WN. 831=1926 C. 998. 
It is incorrect to say that if the Commis- 
sioner sees fit to hold the pioceedings before 
the Assistant Commissioner ultra vires and a 
nullity, the High Court has no power to in- 
quire into the validity of the Commissioner's 
orders, since t^e quashing of the proceedings 
before the Assistant Commissioner results 
in the absence of any order which the High 
Court can inquire into. The ultimate 
authority on the question whether the 
proceedings before the Assistant Commis- 
sioner were ultra vires or not is the High 
Court and not the Commissioner. 1933 S. 
158=145 I.C. 145. It is competent for a 
Civil Court to make a declaration that the 
registration of the partnership instrument 
was null and void, and this course may be 
taken by the Court notvTithstanding any 
concurrent remedy in that behalf^ under tlie 
Income-tax Act, that may be open to the 
plaintiff and therefore no^'withstanding the 
fact that th^ plaintiff applied as assessee to 
the Commissioner of Income-tax for can- 
cellation of the registration under sec. 33 and 
that the application was rejected, the Court 
is entitled to make the declaration. 1938 
R. 229=11 R. 380. Quaere . — When the 

Commissioner of Income-tax has exercised 
his powers of revision under sec. 33 of the 
Income-tax Act with reference to one point, 
whe’^her it is open to him to exercise In» 
powers of revision again in respect of the 
same order in respect of other points which 
do not affect the previous one? 1040 T.T.R, 
437. Sec. 33 (4) does not permit the appel- 
late tribunal to raise of its motion any ques- 
tion or ground as it pleases and decide the 
same. The word ^'thereon" in ^ec. 33 ( 4) only 
means on the appeal, i,e., on the grounds rai- 
sed in the anpeal. S. 33 (4) only gives power 
to the appellate tribunal to give its decision 
and pass orders in respect of all grounds 
urged on behalf of the appellant in respect 
of the decision appealed against. But it is 
not open to the tribunal itself to raise a 
ground or permit the party who has not ap- 



s. 33I 


2987 


The Indian Income-tax Act (XI of 3922)* 

(2) The Commissioner may, if he objects to any order passed by an Appellate 
Assistant Commissioner under Section 31, direct the Income-tax Officer to appeal 
to the Appellate Tribunal against such order, and such appeal may be made if within 
sixty days of the date on which the order is communicated to the Commissioner 
by the Appellate Assistant Commissioner]. 

( 2 A) ^Thc Tribunal may admit an appeal after the expiry of the sixty 
days referred to in sub-seciiors (i) and (2) if it is satisfied that there was sufiicient 
cause for not presenting it within that period.*’ 

(3) An appeal to the Appellate Tribunal shall be in the prescribed form and 
shall be verified in the prescribed manner, and shall, except in the case of an 
appeal referred to in sub-section (2), be accompanied by a fee of one hundred 
Tupees- 

(4) The Appellate Tribunal may, after giving both parties to the appeal 
an opportunity of being heard, pass such orders thereon as it thinks fit, and shall 
communicate any such orders to the assessee and to the Commissioner. 

[(5) Where as the result of an appeal any change is made in the assessment 
of a firm or association of persons or a new assessment of a firm or association of 
persons is ordered to be made, the Appellate Tribunal may authorise the Income- 
tax Ofiicer to amend accordingly any assessment made on any partner of the firm 
or any member of the association,] Inserted by Act XI of 1944) 


LEG-. EBP. 

1 Substituted by Act XXni of 1941. 

2 Inserted by ibid. 


pealed to raise a ground, which will work ad- 
veisely to the appellant. 47 BoiaX.B. 222= 
1945 *LT.E. 272=1945 Bom. 285, A point 
of law may be taken in appeal before the ap- 
peallate tribunal and the tribunal may grant 
leave to raise a point of law not raised in the 
memorandum of appeal, though it may not 
have been added by means of an amendmen** 
nnd though the application for leave to take 
the additional ground is not s*^amped and and 
fied. There is nothing in the Income-tax Vi 
or in the rules which requires an application 
for urging an additional ground of appeal to 
be stamped or veriified or which requires 
that the new ground should be added by a 
proper amendment. Where the addi- 
lional ground raised is a pure question 
of law not involving any further investiga- 
tion into facts, and is such as would go to the 
root of the matter, and the tribunal refu*)Os 
to grant leave to urge the addtional ground 
on the ground that the new point is not add- 
ed by a proper amendment and that the appli- 
cation for leave is not stamped or verfied, It 
must be held that the trib;mal has not pro 
perly used its discretion in refusing leave. 
I.L.E. (1938) Nag. 617=1943 3SrX,J. 354= 
1943 Nag. 229. 

Limitation. — ^Even though no limitation ol 
time is prescribed for interference by way of 
revision un<?eT sec. 33, the Court would al- 
most always incline in favour of taking thJ 
view that such exercise of power should be 
within a reasonable time of the proceedings 
sought to be revised, reasonable time being 
computed by the Court having regard to all 
the other provisions of the Act, to the fads 
<of the particular case and the special fea- 
tures, if any, of it. 54 M.L.J. 298=1928 M. 


257 (P.B.). An assessee desired to appeal to 
the Income-tax Appellate Tribunal against 
an order of the Appellate Assistant 
Commissioner, dated the 24th November, 

1940. Tlie Income-tax Appellate Tribimal 
was constituted as from the 25th January, 

1941, by notification published in the Gazette 
of India of that date. Sec. 33 of the Income- 
tax Act as now amended requires that £.n 
appeal to the Appellate Tribunal shall be pre- 
sented witliin sixty days from the date on 
which the appellant was served with the 
notice of the older. Eules regulating proce- 
duie had not been framed and were not in 
fict no'-ified until the 1st February, 1941. 
Eule 14 of the Eules provides that an appeal 
to the Tribunal shall be presented in person 
or by a 1 epresciitative to the Eegistrar at New 
Delhi or some other officer authorised in this 
behalf by the Eegistrar and a proviso follows 
to the effect that an appeal which is received 
in the office of the Eegistrar by post within 
the presciibed period of limitation shall be 
deemed to have been validly presented. 
Forms indicating the location of the office of 
the Tribunal were published on the 25th 
January, 1941, in New Delhi and therefore 
were not available to the appellant who was 
in a vilbge in the Eamnad District. Having 
no information with regard to the procedure 
the assessee drafted a petition of appeal and 
posted it to the office of the Commissioner of 
Income-tax, Madras, with the request that it 
should be forwarded to the Tribunal. The 
petition was re'*eived by the Commissioner of 
Income-tax, Madras, on the 31st January, 
1941 and posted by him to the Tribunal three 
days later, which was s'‘ill in time. The 
period of sixty days expir''d on the 2nd Feb- 
ruary. That day being a Sunday the period 
was extended to 3rd February. The petition 
was received in the office of the Tribunal only 
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(5) Save as. provided in section 66 orders passed by the Appellate Tribunal 
on appeal shall be final.] 

(i) The Commissioner may of his own motion call for the record 
of any proceedings under this Act in which an order 
Power of revision by com- passed by any authority subordinate to him 

and may make such inquiry or cause such inquiry 
to be made and, subject to the provisions of this Act, may pass such order thereon, 
not being an order prejudicial to the assessee, as he thinks fit : 


LEa. REF. 

1 Inserted by Act XXIII of 1941. 


on the 10th February. The Tribunal neld 
that the petition \\as tarred by limitation. On 
reference, yield,, (^) The appeal was filed 
within t e period of limitation in the only 
ofEice which -vvas then open to the assessee anfl 
in tl e circumstances the appeal should have 
been he-^rd on its meri s. (^^) There is noth- 
ins^ in the In'^ome-tax Act which would entitle 
the assessee to a refund of the c'epos't of Rs. 
100 if the plea of limitation raised by the In- 
cometime authorities were sound. 1942 I.T. 
R. 467= (1942) 2 M.L.J. 651=1943 Mad. 212. 
An ass3<smeit which is illegal or a nullity 
from the start is not final and can be quashel 
at any time under sec. 33, The Commissioner 
is not justified in rejecti g an application as 
bela+ed. (1944) I.T.R. 370=1944 Lah. 445 
Law point aris ng in proceedings under see. 
33 — High Oouit’s power to direct Oommis 
sioner to make a statement of the case. See 
49 M. 125=51 M.L.X 650=1926 M. 1051. 
On this section, see also 45 M. 977= 43 M. 
L.J. 434 ; 46 IC. 285=34 M.L.J. 210; 9 P. 
194=1930 P. 33. 

Secs. 33 and 34. — ^If the orders of the In- 
come-tax Officer under sec. 22 and ssc. 1*4 
are without jurisdiction, the Act provides the 
Commissioner with powers of revision under 
see. 33. If the Commissioner passes an 
order sec. 33 which the assessee considers pre- 
judici*jl to him, he can avail himself of the 
provisions of see. 66 (2) of Ihe Act as amen- 
ded by Act XVIII of 1933. The contention 
that an appliea''ion under sec. 66 would en- 
tail delay, even if correct, does not justify 
the assessee in neglecting the remedy provi- 
ded by the Act and in seeking instead to call 
in aid the extraordinary powers of the High 
Court to issue a writ of prohibition againsi 
the lueome-tax Commi'^s^ner. 62 C. 1011. 
The scheme under sec. 34 of the Income-1 a> 
Act 7S tha^ if t' e Income- "ax Officer consider- 
that income has escaped assessment, he sel- 
ves a notice corresponding to t^e notice wh c’ 
he would serve for making the original 
assessment, and t’ e ass‘»ssee would have the 
same ri'^ht of appeal against that fresh assess- 
ment as he had against the original assess- 
ment. It* ^s ^'Icar tha+ th® Commissioner can- 
not by a revision order under “^ec. 33 enliance 
the tax on t^ e ground that income has escap- 
ed ass'=‘ssment unless he proceeds under sec. 
34. He C’n. no doub!:, under sec. 33 direct 
the Income-tax Officer to take action under 
sec. 34. But if a re-aasessment is to be made 
on the ground that income has escaped assess- 
assessment that income has escepad assess- 


ment that can only be done under the pro e 
duie laid down in see. 34. I.L.R. (1943) Bom. 
614=45 Bom.L.R. 589 = 1943 Bom. 290 = I.L. 
R. (1943) Boni. 614. The Income-tax ofilcer 
ineluled in an assessment under sec. 23 (3) 
certain items of cash ci edits holding that 
they represented hidden sales or secret profit- 
In appeal by the assessee, the Appellate Assis- 
tant Commissioner held that the amount of 
such credits were not lightly included and 
that they should be exclu ed fiom the assess- 
ment. Thereupon t' e Commissioner of In 
come- "ax issued a notict under see. 33 to the 
assessee and set asi le the order of the Appel 
late Assistant Commissioner and the assess- 
ment proceedings of t’ e Income tax officer u}> 
to the stage where notices under sec. 23 (2) 
and 22 (4) were issued and directed the In- 
come-'- ax officer to make a further and fuiloT 
inquiry. 

Meld, t^at the order of the Commissioner 
was intended to result in an enhancement of 
tl 0 assessment wi hout regard and contrary 
to the provisions of sec. 34, and that it was 
beyond his powers to make, I.L.R. (1044) 
Bom. 172=214 10. 102= (1944) I.T.R. 89 = 
46 Bom.LR. 138=1944 Bom. 153. 

Secs. 33, 34 and 35 ; Commissioner's 
POWERS. — The Commissioner's powers unler 
sec. 33 of the Act are subject to the time 
limit of one year mentioned in Ss. 34 and S'), 
Hence where the order of the Income-tax 
Officer is revised and cancelled by the Com- 
missioner more than a year it was passed the 
cancellation is illegd. 28 S.L.B. 174=149 I. 
C. 1204=1934 Sind 46. 

Secs. 33 and 66 — There is no express obli- 
gation upon the Commissioner to s^ate a enso 
on an order arising under see. 33 ; nor has the 
High Court power to or ''er him to do so under 
sec. 45, Spec'fic Relief Act. The Commis- 
sioner h'*s a discretionary power vested in 
him. [7 R. 511, Foil.; 49 M. 725 (SB.), Biss.] 
58 B. 361=36 Bom.L.R. 23=1934 B. 62. 
See also 1939 ITR. 506; 1940 I.T.R. 437. 
The word "prejudicial” in sec. 33 need not 
have the same meaning as in ^ec. 66 (2) of 
the Act. The word "prejudicial” in sec. 33 is 
obviously used in the nariower sense of a 
pre-’udi e o^C'sion^d *'0 the as«esaee by the 
order of t^*e Commissi'^ner himsd^. In sec. 
66 (21 this re'sonin'v does not anply, because 
sec. 66 f2) deals with the right of the assessee 
to make an application from such an order 
wh^le in sec. 33 there is no application neces- 
sarily before the Commissioner at all. 1940 
I.T,R^ 437 Assessment — ^Appeal to 

Council — ^Ass'^ssment and payment of tax 

rn'^er protest for subsequent years — ^Priyy 

Council holding in favour of assessee — ^Appli- 
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Provided that the Gominissioner shall not revise any order under this sub- 
section if — 

{a) where an appeal against the order lies to the Appellate Assktant Gem- 
missioner or to the Appellate Tribunal the tiire within which such appeal may 
be made has not expired, or 

(&) the order is pending on an appeal before the Appellate Assistant Com- 
missioner cr has been made the subject of an appeal to the Appellate Tribui al, or 

(r) the order has been made more than one year previously. ’ 

(2) The Commissioner may, on application by an assessee for revision 
of an order under this Act passed by any authority subordinate to the Commissioner 
made within one year from the date of the order, call for the record of the proceeding 
in which such order was passed, and on receipt of the reconl may make such 
inquiry or cause such inquiry to be made, and, subject to the provisions of this 
Act, may pass such order thereon, not being an order prejudicial to the assessee, 
as he thinks fit : 

Provided that the Commissioner shall not revise any order under this sub- 
section if — 

{a) where an appeal against the order lies to the Appellate Assistant Corc- 
missioner or to the Appellate Tribunal but has not been made, the time within 
which such appeal may be made has not expired, or, in the case of an appeal to 
the Appellate Tribunal, the assessec has not waived his right of appeal, or 

(b) where an appeal against the order has been made to the Appellate 
Assistant Commissioner, the appeal is pending before the Appellate Assistant 
Commissiorer, or 

(c) theorderhasbeenmade the subject of an appeal to the Appellate Tri- 
bunal : 


Provided further that an order by the Commissioner declining to interfere 
shall be deemed not to be an order prejudicial to the asscssee. 

(3) Every application by an asscssee under sub-section (2) shall be accom- 
panied by a fee of twenty-five rupees.] 

^^ 34 * H(0] consequence of definite information which has come 

T . ^ into his possession the Income-tax OflScer discovers 

^ ® that] income, profits or gains chargeable to mceme-tax 

®[have escaped assessment in any year, or have been under-assessed, or have been 


LEG. PEE. 

1 Original see. 34 re-numbered sub-see. (1) 
by sec. 41 of Act VII of 1939. 

2 Subs itutecL for ^^for any reason'' by ibid, 

3 Substituted for ^^has escaped assessment 
in any ;^ear or has been assessed at too low a 
rate" by ibid. 


cation for refund — Befusal — ^Propriety — 
Denial of reference to High Court — Legality 
— "Prejudici 1" — ^Meaning of. 1944 l.T.K. 
370=1944 Lab. 445. 

Sec. 34. — Sec. 34 is applicable to assosb- 
men.b to super-t'^x, and not merely income- 
tax. LL.E (1939') Bom. 445=41 Bom.L.E. 
652=1939 Bom. 362. JSee also 1943 LT.E. 
504. Artiending Act of 192.3 — Effect of — 
Assessment to super-tax in 1922-1923 for in- 
come of 1921-22 — ^Legjlitv of. 79 I.C. 798 
= 1924 M. -^8) (2). Applicability of section 
— ^Estate of deceised — Sec. 24-B, if excludes 
sec. 34. ^’66 37 Bom.L.E 112=1935 B. 167. 
See also 1945 Mad. 122 cited under see. 25-A 
supra. 

Scope and Application, — Sec. 34 is appli* 
cable to eases in which either no assessment 
at all has been made upon the person who re- 
ceived the income, profits or gains liable to 


assessment, 01 w’ eie an assessment has been 
made in the course of the year but some por- 
tion of tie income, profits or gains of such 
ass''s 02 for some reason or other has not 
been included in f'e or^er of assessmen'". 3 
E. 167=1931 E. 101 fS.B). See. 34 does not 
^Ppfy to eases in which assessment proceed- 
ings have been duly commenced in the course 
of the year of assessment alth u'^h it m y be 
that they have not been completed within 
that year. 9 E. 167. Bee also 58 C. 909; 61 
C. 235=61 LA. 10=1934 P.C. 30=66 M.L.L. 
121 ^P.C.) noted infra. The Income-tax Offi- 
cer is not required by sec. 34 to convene Hie 
assessee or to in imate to h*m the nature of 
the alleged escauemen*-, or to give him an op- 
portunity of be’ng heard, before he decides 
to use t’ e powers conferred by the section. 
To enable him to initiats proceedings under 
the section, it is enough that he on the in- 
mation which he has before him and in gool 
f ith considers that he has goad ground for 
i believing ihit the assessce's profits have for 
some reason escaped assessment or have been 
assessed at too low a Ta*-e. 67 I.A. 239=T.L. 
B. n9^0) 2 C^l. 215=1940 P.C. 124= (1940) 
2 M.LJ. 577=(P.O.). See also 1946 rr.E. 
243; 1941 I.T,R. 618; 1938 Cal. 557, Sec. 34 
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assessed at too low a rate, or have been the subject of excessive relief under this 
Act] the Income-tax Officer may, ^[in any case in which he has reason to believe 
that the assessee has concealed the particulars of his income or deliberately fur- 
nished inaccurate particulars thereof, at any time within eight years, and in any 
other case at any time within four years] of the end of that year, serve'^on the person 
liable to pay tax on such income, profits or gains, or, in the case of a company, on 
the principal officer thereof, a notice containing all or any of the requirements 
which may be included in a notice under sub-section (2) of section 22, and may 
proceed to assess or re-assess such income, profits or gains, and the provisions of 
this Act, shall, so far as may be, apply accordingly as if the notice were a notice 
issued under that sub-section : 

Provided that the tax shall be charged at the rate at which it would have been 
charged had the income, profits or gains not escaped assessment or full assessment, 
as the case may be ; 

^t^Provided further that when the income, profits or gains concerned are 
income, profits or gains liable to assessment for a year ending prior to the com- 
mencement of the Indian Income-tax: (Amendment) Act, 1939, or where the 
assessment made or to be made is an assessment made or to be made on a person 
deemed to be the agent of a non-resident person under aection 43, this sub-section 
shall have effect as if for the periods of eight years and four years a period of one 
year were substituted.] 

(2) No order of assessment under section 23 or of assessment or re-assess- 
ment under sub-section (i) of this section shall be made after the expiry, in any 
case to which clause (c) of sub-section (i) of section 28 applies, of eight years, and 
in any other case, of four years from the end of the year in which the income, profits 
or gains were first assessable,] 

^[Provided that nothing contained in the section shall apply to a re-assess- 
ment made in pursuance of an order under section 31, section 33, section 66, or 
section 66-A] 


LEG. REF. 

1 Substituted for “at any time within one 
year” by 41 of Act VII of 1939. 

2 Proviso added by ibid. 

3 Added by ibid. 

4 Added by Act XXm of 1941. 


would also apply to a case in which no notice 
under see. 22 (2) has been given, and a per 
son who receives no notice under sec, 22 (2) 
does escape assessment, although, thiough no 
fault of his own, the process of assessment, 
bas never been set in motion. Where the 
assessment starts with a notice under sec, 34, 
all the relevant portions of the Act apply as 
effectively as where the assessment starts 
with a notice under sec. 22 (2). A person who 
receives no notice under sec. 22 (2) and who 
is not at all assessed to income-tax in one 
year may be proceeded against under sec. S<t 
and assessed to income-tax in the following 
year on the income of the previous year. I. 
L.R. 1937 Bom, 310=1937 Bom. 214=39 
BoniX.B. 123.^ An assessment made under 
sec. 34 which is based not on facts but upon 
surmises and hypotheses for which there is no 
sound foundation, caimot be sustained. 14 
R. 228=165 I.C. 3=1936 R. 219 (S.B.). 
Under sec. 34, an assessment cannot be re- 
'Opened me^'cly at the discretion of the In- 
’•come-tax Officer. He cannot reopen an assess- 
ment merely to enquire further into the 
-assessee^s books in case something 
"assessable may be found. It is an essential 
jpre-requisxte to reopening an assessment that 


an item of income, profits or gains has escap- 
ed assessment and the Income-tax Officer can- 
not give himself jurisdiction by an errone- 
ous finding of fact. 62 0, 1011. Where the 
assessee company has succeeded to the busi- 
ness in issue after notice duly served under 
see, 34 upon the predecessor, the former is 
liable to be assessed without fresh notice be- 
ing seived upon it under the section. Pro- 
ceedings started against the predecessor con- 
tinue against the successor, even if the pre- 
decessor has ceased to exist. 18 L. 325=1937 
L. 830. When part of the profits of a regis- 
tered firm have escaped assessment, assess- 
ment can be made under sec, 34 and tax levi- 
ed upon a partner of the firm in respect of 
his share of such part, when proceedings 
pider the said sec 'ion against the firm itself 
in respect^ of the said part have failed for lack 
of jurisdiction and fresh proceedings are 
time barred. 58 C. 1204=35 C.W.N. 534 = 
1931 C. 686 (S.B.). Partners same in both 
firms — ^Remittance of profits by one business 
to another — ^Pirm escaping assessment — No 
allocation of profits to individual partners — 
Assessment of iadividual partner is valid. 4G 
I 1 .W. 901=1938 M. 59= (1937) 2 M.L.X 928. 
Sec. 34 is not limited to cases of non-^clo- 
sure by the assessee or discovery of new mat- 
ter by the Income-tax authorities or inadver- 
tence as distinguished from erroneous deli- 
berations on the part of the auhorities. It 
can be applied to put r^ht an assessment by 
which a deduction has been improperly allow- 
ed on the ground that the balance has ^^es- 
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caped assessment’^ ,‘^7 C.^W-N. 430=3983 0. 
777=00 C. 843. 8ervi(‘e within one year of 
a proper notice on the assessee J?ivmg noti<'(* 
of the int(Mition on the part of the Income 
tax Otfieor to re-assess is a condition precc- 
•dent to any valid re-assessment under sec. 3*1. 
54 M.L.J. 298 (F.B.). Re-assessment proc»*e- 
ings should he validly started under see. 34 
before a penalty is imposed by the Commis- 
sioner under sec. 28 and it is only in thac 
sense that sec. 34 controls sec. 28. 54 M.L»,3. 
298 (F.B.). Wliere no machinery existed to 
mak(‘ i1 possible for the income-tax authori- 
ties to assess the income during that year, 

I he assessment made subsequently under the 
section is illegal. 12 L. 757=1931 L. 441. 
■Reference on the question whether Hindu 
joint family liad become divided — «Turisdic- 
tion of Income-tax Officei to decide. See 1927 
M.W.N. 591 (P.B.). The failure to produce 
books of account required by the authorities 
by a notice under see. 34 entails the same con- 
sequence as in the case of a failure to make 
a return, and the Income-tax Officer is entit- 
led, in such a case to make the assessment 
under set*. 23 (4). 34 C.W.N. 1093. Where 

the assessee is already assessed under see. 23 
(4), it is competent to re-assess him under see. 
34 within one year of the original assessment 
on the ground* that his income, profits, or 
gains chargeable to income-tax had escaped 
jissessment. 10 L. 691=1929 L. 173. The In- 
come-tax Officer has no jurisdiction to revise 
tht assesvsment for the previous year which 
has been completed and has become final. 
1933 Bang. 350. A subsequent Income-tax 
Officer (‘annot go behind and revise the 
assessment made by his piedeeessor in tlie 
previous year merely because he disagreed 
with the prodecessot finding as to the 
amount of the assessable income. 12 "R. 118 
= 14(5 I.C. 300=1933 R. 350 (S.B.). See also 
145 T.C. 145=1933 S. 158; (1938) 2 M.L.l. 
115=65 I.A. 236=I.L,R. 1938 B. 487 (P.O.). 
TTnder sec. 34, the Income-tax Officer has no 
power to reopen an assessment unless he act.-, 
in consequence of definite information whirl, 
has (*ome into his possession. The fact that 
the previous assessing officer has acted under 
9 mistaken view of the law is not a sufficient 
ground for re-opening an assessment. This 
is not definite information at all. It amounts 
to nothing more than a change of opinion on 
the part of the authority making the assess- 
ment. The second opinion might be right 
or it might be wrong, and the fact that the 
second opinion has in the event, been held to 
be right is irrelevant, 1946 N.L.J. 25. Wlterc 
nn assessment of super-tax has been com- 
pleted as if the assessee were a Hindu un- 
divided family and it is subsequently held 
that the assessee is an individual, if the origi- 
nal assessment was in the absence of a return 
made under see. 23 (4) and the assessee in 
answer to a notice under secs. 22^ (4) and 34 
files a return disclosing a lesser income than 
that taken in the original assessment, the 
Income-tax Officer can reopen the assessment 
and determine the assessee’s income de novo, 
1931 A.L.X 1109=1932 A. 83, In such a 
-ease Ihe Income-tax Officer cannot proceed 

G. €• M. — 375 


oil the footing that any portion of the in- 
(*ome lias escaped assessment, but he can pro- 
(*eed on the giound That the sum had been 
assessed at “too low a rale”. 1932 A. 83. 
The Income-tax Officer has juiisdiction to 
impose a penalty in the matter of income-tax 
in pro(*eedings for assessment taken under 
sec. 34 of the Act. 53 A. 445=1931 A.L.J. 
336—1931 A. 421. So far as the word “die 
covers’’ in ihe amended sec. 34 of the Income 
tax Act is ('onccined, it requiies that The 
Income-tax Offi(*ei should have formed on 
lionest and leasonable belief upon mateiial 
which could reasonably support such belief. 
In the natuic of things it cannot amount I0 
a conclusion of <*ertainty. It is not neces- 
sary that, if the matter came to bo subse- 
quently decided in a Court of law, the Court 
should necessarily form the same conclusion 
as that formed by the Income-tax Offieoi. 
The Income-tax Officer’s belief is a “dis 
('overy” within the meaning of the Act. 
What is a “discovery’’ and what is “definite 
information” must necessarily vaiy with the 
circumstances of tiie case. The words “defi- 
nite information” are placed in see. 34 oc 
the Act to protect the subject against an 
assault by the Income-tax Officer based upon 
mere suspicion. The “definite information” 
which is something more than mere gossip 
or rumonr, must lead to the discovery, or 
^Tielief”. It need not necessarily be infor- 
mation of fact. Still less need it be inf 01 - 
mation of actual escape from assessment or 
under-assessment. It may well be informa- 
tion of circumstances not themselves amount- 
ing to undei-assessment or escape from as- 
sessment, but leading to the belief of under- 
assessment or escape from assessment. In 
short it may be (*ircumstantial evidence. 1946 
r.T.B. 431. 

“Definite infoumation” must be of fact — 
Discoveiy of erioi of law — ^Does not justify 
action under sec. 34. I.L.B. (1944) Born. 
230= (1944) J.T.R. 8=46 Bom.L.R. 108 = 
1944 Bom. 160. 

“Definite information” — Alteration in 
LAW. — The share of profits of a minor part- 
ner of a firm was, under a wrong conception 
of the law,, not included by the Income-tax 
Officer in the assessment of the income of 
the minor’s father for the year 1938-39, but 
in the following year it was included and 
its inclusion was held to be proper by the 
High Court in September, 1943. In March, 
1940, prior to this decision of the High 
Court, a notice was served on the assessee 
under sec. 34 of the Ineome-tar Act in res- 
pect of his minor son’s share which had 
“escaped” assessment in 1938-39. Seld, 
though the expression “definite informa- 
tion” in sec. 34 would include definite infor- 
mation with regard to the state of the law, 
yet in the circumstances of the case, as the 
'question of law had not been decided by the 
High Court when the notice under sec. 34 
was issued, there was no “definite informa- 
tion” in the possession of the Income ta« 
Officer at the time he served the notices and 
the assessment could not therefore be 
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opened. 1945 I.TJI. 242=1945 M.W.N. 377 
=1945 Mad. 329= (1945) 1 M.L.J. 383. 

Power, to re-open assessment — ^Differ- 
ence OF OPINION ON POINT OP LAW. — ^Undcr 
see. 34 the Income-tax OfBLcer is not entitled 
to reopen an assessment merely because he 
changes his mind on a question of law. Be- 
foie he can act under the section, he must 
receive definite information from which it 
is apparent that income in the previous year 
has ess-apel assessment. 58 L.W. 167 (2)= 
1945 M.W.N. 227=1945 I.T.R. 194=1945 
Mad. 311= (1945) 1 M.L.J. 296. 

Limitation. — ^‘In any year” — ^Meaning 3f 
— Starring point of limtation for notice 
under see. 34. 61 C. 132=38 C.W.N. 204= 

1C34 0. 515. Notice under see. 22 served m 


proper time and assessment made — Ass^so- 
ment subsequently set aside by High Coart 
— ^Fresh assessment in accordance with H’gn 
Court order, but more than one year after 
the expiry of the tax year, not barred by 
limitation. 61 I. A. 10 noted mfra. What- 
ever may be the reason for which the Income 
tax Officer should fail to assess any income 
within the period prescribed by law, he is 
not competent to assess it after the expii^- 
tion of tha period of limitation. 8 L. 354 
=1927 L. 248. The limitation of one year 
applies only to the notice. If a notice call'ng 
upon the asstssees to file a return of the 
additional income is given within the time 
therein limited, the rest of the assessment 
proceedings need not be completed within 
that time. 34 C.W.N. 1093. See also X.L. 
R. (1939) Mad. 393=1939 Mad. 302 = (1939) 
1 M.L,J. 371 (P.B.). There is no provision 
in law for the recovery of taxes on "escaped 
income” for more than one year. 1929 A. 
919=1930 A.L.J. 26. See also 1933 S. 158 
as to charging of super-tax against sjr firm, 
whose registration was cancelled by the 
Commissiontr, Mortgage — ^Interest assesse i 
annually on accrual basis — ^Realization of in- 
terest by execution s^le by assessee subse- 
quently discovered — ^Assessment of interest 
represen^ino* esc'^ped income on cash basis — 
Legality — Change of system to get over limi- 
tation not justified. 185 I.O. 83=1939 T.T. 
R. 522=1940 P, 239. 

"EE'^aped Assessmt'nt’\ — T he expression 


"has escaped assessment” in see. 34 cannot be 
read as equivalent to ^^has not been assessed” j 
nor can income which has already been duly 
returned (und'^r sec. 22) for assessment be 
said to have "escaped” assessment within the 
statutory meaning merely because the assess- 
men"- on income so returned was not made 
(under sec. 23) vrithin the tax year. _ Income 
has not "escaped” assessment within the 
meaning of sec. 34 if there are pending at the 
time proceedings fo^ t^'O as^'essment of the 
assessee’s income w ic^h have not yet termi- 
nated in a fin*>l assessment thereof. ^^8 C. 
909, Appr.) 61 I A. 10=61 0. 285 — 1934 P, 
C 33==«6 M.LJ. 121 (P.C.V See also 61 
C. 132=38 C.W.N. 204=1934 C. 515, See 
also 59 B. 626=37 Bom,L.R. 697—1935 B. 
413. T’ e word "assessment” in sec. 34 is 


not confined to the defini'e act of assessmem;, 
but includes also the process of assessment. 


It cannot be construed in the narrow sense 
of being equivalent to "has not been asses 
bcd” 1940 I.TR. 236=1940 Cal. 520. 
Where an assessee makes a false re.uin t,nd 
evades liability to piy the tax he certainly 
escapes assessment, and if the falsehood and 
fraud perpetrated by him be detected with- 
in the time limil: prescribed by the section, 
he can be jessed under sec. 34, on the cor- 
rect income. 31 S.L.R. 452 = 1938 S. 54. 
Sec. 34 is applicable to cases in which either 
no assessment at all has been made upon the 
person who received the income, profits or 
gains liable to assessment, or where an assess 
men has been made in the course of the yeai, 
but some portion of the income, profits or 
gains of such assessee, for some reason or 
other, have not been included in the order of 
assessment; such income is income which has 
"escaped assessment” in the year, and falls 
within the ambit of sec. 34 of the Act. 14 
R. 228 = 1936 R. 219 (S.B.). The Income- 
tax Officer rely*ng__upon the accounts sub- 
mitted by the assessee firm passed an order 
of assessment but the Commissioner of In- 
come-tax estimateing the income for him- 
self enhanced ifc vdthout issuing notice with- 
in the period of one year: Held, that the 
difference in the estimates of income of the 
Income-tax Officer and Commissioner was 
income that had escaped assessment wiiiiii 
the meaning of sec. 34 and the Commissioner 
was not entitled .o en'^aiice the income with- 


out notice to the assessee within the time 
mentioned in sec. 34. 38 P.L.R. 1107=1936 
L. 897, The words "for any reason” befoie 
tht expres ion "esc'^ped assessmen ” indicate 
that the Legislature intended to include all 
those cases which either resulted from mere 
inadvertence or from conscious misappre- 
hension of t’-e proper situation. There is 
no justification for confining the meaning of 
the word "escape” to those cases only which 
have not come to the notice of the Income- 
tax Officer at all and excluding those cases 
whei-e he has applied his mind, but on ae- 
co-’mt of an error of judgment has set any 
part of the income free from assessment. 
The idea conveyed by the words "for any 
reason” is so wide as to make it impossible 
not to include any case of non-assessment <o 
whichever cause it may be dre. 158 T.C. 
349=1935 L. 361. See also 1940 Cal. 520 = 
191 I.C. 118. It covers not only a case 
where the Income-^ax Officer omitted to 
consider the q^'estion at all, but also a case 
whe e on consideration he came to the con- 
clusion, ev hyvo^hesi an erroyneous conclu- 
sion, that the property in ques'ion was not 
assess'ble. 49 M. 22=50 M.L.,T. 63. The 
words "if for any re*>son the assessment is 
too low” in sec. 34, are wide enough to cover 
a mistake of law, e.g., where the sole survi- 


reen originally assessed 
as a membe" of a Hin^u jomt family accord- 
ing to a decision of the High Court, hut 
subasquently the Piiyy Council held diffe- 
rently, that in s 'ch a case he can be assessed 
as an injividu'^l, such a mistake is cove-ed 
by see. 34, and a fresh assessn>ent can be 
made under sec. 34. LL.E. (1939) Eom. 445 
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=41 BomL.R. 652=1939 Bom. 362. See 
also 1938 Cal. 557 (S.B.); 1940 Cal. 520. 
Where proceedings started with the issue of 
a no ice under sec. 22 (2) on a non-resident 
principal and on his objection it was declared 
that the whole proceeding ending with as- 
sessireut on that not ce v.as wholly void and 
illegal, the income of the non-iesident prin- 
cipal has ^escape I assessmen ’ and a notice 
issued on his agent, as required by sec. 
42, under sec. 34 of the Act is quii-e 
vaiiJ in 1 w. I.L.B. (1942) All. 398 = 1942 
AX.X 543= (1942) F.L.J. (H.C.) 167—1942 
I.T.E. 322=1942 All. 295. The word 
cape’^ h s a wide meaning and the words 
"for any reason^’ in the beginning of see. 34 
appear to widen the in' erpretation and not 
to narrow t^ e meaning of the word "escape^ . 
Hen^e if an item of income is included in 
the leturn submitted by an assessee during 
a tax year but is left unassessed by the 
Income-tax Officer or if assessed in the tirst 
instance, the assessment is cancelled by any 
appellate or revisional authority, it escapes 
assessment vit' in the meaning of sec. 34 
and the assesse3 can be legally served with 
a notice wit» in one vear of the end of h^ 
year. (14 L. 255. Overr.l 16 L. 937=158 I. 
0. 718=1935 L. 742 (F.B.), The wrong al- 
lowance of inadmissible personal expenses or 
the asses'^ee in computing the taxable mc'^me 
in the original assessment constitutes escape- 
ment of income, profits or^ gains liable to 
assessment wit' in the meaning of see. 34. 
1^42 I.T.E. 379. Sec. 34 gives power to 
Income-tax Authorities to take action where 
Mer alia, "he assessee has been assessed at 
too low a rate or has been the subieet of an 
excessive lelief under t' e Act. ^WThere the 
sole question involved is the assessment ot in- 
come for super-tax and the assessee was heia 
wrongly to be a joint Hindu family and not 
as an individual with the residt that a hign 
exemption is gr-^nted to him for purposes of 
asse'^smen to super-tax, the Income-tax Om- 
cer wouU be justified in issuing a notice 
under sec. 34 on the ground that the assessee 
has been assessed at too low a rate or has 
been t’ e subject of an excessive relief . It 
is unnecessarv to consider any question oi 
"esc^pe”. (1943) I.T.E. 491. The mcome, 
profits or gains w’ ich the Income-tax Offi- 
cer is authoristd and bound to assess under 
sec. 34 is the income, profits or gams 
chargeable to income-tax that had escape 1 
assessmen" in t'-e particular year. It is not 
open to him to ascertain 
abX income of the assessee and then further 
to a-icertpin whether some portion o* ^ 
iueome had or bad not escaped awrassmrat. 9 
B. 28=132 I.O. 559=1931_ E. 333. In a 
pioeeeding nn-’er 'hat section, the 
tex Officer and after ^ 

Commissmner ar'^ onlv de^lm<^ wi n 
Sdra income which has not be^ assessed 
to income-t’X. No 3 uns(liction is give to 
either of these officers to make ® ^ 
ment for t e purpose of taxing ii’® ^°]® ® 
that assessment. is therefore «^®“ f 
the Ass s^ant Commissioner on 
grant any relief other than settmg aside the 


extra assessment by the Income-tax Officer. 
1931 A.L.J. 878=1932 A. 1. When an as- 
sessment has already been made in respect 
of the previous accounting year under sec. 34, 
the question whether all income which had 
accrued and had escaped assessment had been 
assessed to t-’X or not depen s upon the m- 
yestigation of the facts of the case. 1931 C. 
761 (S.B.). Where income has been assessed 
in the hands of an assessee to whom it was 
subsequently found not to belong, the income 
must be said to have escaped assessment 
within the meanmg of sec. 34. 8 L. 354= 

1927 L. 248. Wl en the Income-tax Officer 
takes action un^er see. 34 of the Indian In- 
come- "ax Act for the purpose of raising ■‘•he 
rate of tax on the ground that the rate ori- 
ginally fixed was too he is not bound 
to reopei t^^e whole assessment and re- as 
sess tte income, that is to determine afresh 
the correct taxable income of the assessee, and 
the enquiry need not go beyond the facts on 
which the rais ng of the rate depends. 1930 
M. 126=58 M.LX 23 (F.B.). Where a 

creditor had, prior to the year of assess- 
ment, received a sum of money from^ a 
debtor and he trnnsf erred the sum to inte- 
rest account in the assessment year, and 
such sum was not taxed before nor was it 
treated as non-taxable, held, that it must he 
treated as interest recei'^ed in the assess- 
ment year and its as'-essment is not time- 
barred. 9 P. 240=1930 P. 81 (S.B.). 

Escaped assessment — ^Buedbn proof. 

— ^Under sec. 34, the onus does not lie on the 
Income-tax Authorities to sat' sfy the Court 
upon facts, that income, profits and gains 
I a I escaped assessment. The effect of so 
boring would be that in every case in which 
proceedings are taken under sec. 34, ■‘•he 

assesses would have an appeal on facts. 
Under sec. 34 if the Income-tax Authori'-ies 
have not misdirected themselves in law, and 
there were material before the Income-tax 
Authoiities uoon w’-ich they could find ^hat 
income, profits and gains had in fact escaped 
assessment, t^e High Court ■will not 
fere or disturb t' e fn ''ings of fact at ■which 
the Income-tax Aut' orities have ar ived. 
(1P35 B. 410. m^a.) 14 E. 228=1936 B. 
219 (j3.B.). See also 59 59 B. 626=37 Bom. 
L.E. 697=1935 B. 410. It is always open 
to an asse-see under sec. 34 to show that the 
income, profits or gains alleged to have ^s 
caped ess'^Fsment hav^e not in truth and n 
fact escaped and for this purpose it is not 
true that income, profits or gains have 
neerss rllv escaped assessment, because they 
have not be-'n assessed un-^er the right head. 
But if it is on<’e shown tha" income has es- 
C"pe^ assessment, th<^ asse«see cannot ■under 
sec. 34 resist p^ocee'lings to assess it merely 
bv showin'T' tha^^ of er inco'^e. p^-ofi^s or 
gains have been assessed a" too ^i^'h a figuT-e. 
34 C.W.N. 816=1930 0. 627 (F.B.). 

Nottcb. — T'- e Income-tax Officer can issue 
a notice under see. 34 even after an assess- 
ment has become fin'*! in appeal before rhe 
Assistant Commissioner of Income-tax. ^ A 
notice under the section can be issued with- 
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out proving by admissible evidence before the 
issue of such notice that such and such ia- 
come and such sources have escaped 
ment. All that is necessary is that the In 
come- tax Officer must have reason to belie\e 
that income has escaped assessment. 1942 I. 
T. It, 79; Bee also (1942) LT.R. 370. There 
is no standard foim of notice prescribed m 
sec. 34 and all that the section requires is 
that a notice containing all or any of the re- 
quirements "which may be included in a notice 
under see. 22 (2) shall be served. So where 
the so-called notice was in the form of a 
letter by the Office but it contained all the 
details provided for in a notice, the notice 
must be treated as sufficient and regular in 
form. 61 C. 132=38 C.W.t. 204=1934 C. 
513. AH that is necessaiy under see. 34 
that a notice should be given to the as&es<^ee, 
which sufficiently draws his attention to the 
case which he has to meet. It is not ne(‘es- 
sary to specify the particular source of in- 
come which is alleged to have escaped as&es^ 
ment. Where the assesses has only one 
source of income, namely, business, it is plain 
that a notice saying that income from ill 
sonrees had escaped assessment is quite suffi- 
cient to how him what is the case that he has 
to meet. It is a valid notice under see. 34. 
I.L.E. (1943) Bom. 206 =(1943) I.T.B. 44= 
45 Bom,L.R. 125=1943 Bom. 132. Bee also 
1942 I.T.B. 435. It is not necessary that a 
notice under sec. 34 should assume any parti- 
cular form, but it must give notice to the 
assessee that in the opinion of the Income- 
tax Officer some income ^ has escaped 
assessment, and in order to justify a notice 
under sec. 34, the Income-tax Officer must 
he tom of opinion that some income has 
escaped assessment. It cannot be held as a 
matter of law that when a notice is given or 
terms under sec. 22 (2), which subsequently 
turns out to be a bad notice under sec. 22 (2) 
because it is out of time it can automatically 
be held to be a good notice under sec. 34, al- 
though there is no reason to suppose that toe 
Income-tax Officer ever considered the ques- 
tion under see. 34. I.L.B. (1943) Bom. 224 
=45 Bom.L.E. 113=1943 I.T.B. 202=1943 
Bom, 102. It is the Income-tax Officer who is 
to decide whether income chargeable to tax 
has escaped assessment; he is the person 
charged with the duty of taldng action under 
sec. 34 where such action ought to be taken. 
Apart from the assessee no person other than 
the Income tax Officer can by reason of sec. 
34 of the Act, have any knowledge of the firs!: 
assessment and npon what data it was based, 
and none else is in a position to decide whe 
ther income has escaped assessment or not. In 
■deciding whether income has escaped assess- 
ment the Bicome-tax Officer must not act on 
snspicion or conjecture; he must decide the 
questions npon a fair and^ reasonable consi- 
deration of such information and materials 
as were available to him. He need not h^'ld 
a formal enquiry, but he should indicate to 
the assessee the nature of the aUeged escape 
ment so as to enable him to identify it and 
explaiu it if he can. In other words he should 
give the assessee an opportimity of being 


heard befoie he decides against him ihat in- 
come has escaped assessment and proceeds to 
upset the settled assessment. If the Income 
tax Officei is satisfied with the assessee^a ex- 
planation tlieie is an end of the matter. Oii 
the othei hand, if after a fair consideration 
ot dll the informal ion and materials befoic 
him, inidudiiig the explanation the assessee 
has given, or the failure of assessee give 
any explanation oL the alleged escapem<nii, 
the Income-tax Officer thinks that income has 
escaped assessment he may say so, and i,>io- 
ceed under see. 34. Coming to a dec'oioii 
after giving an opportunity to the assessee of 
his being heard is a condition piececent lO 
taking a<'tLon urnlei sec. 34. The Inrome 1 a 
O fficei cannot pioceed to act under sec. 34 b 
merely stating that he has 'leason to belie \ o’ 
that income has escaped assessment. 177 I. 
C. 255=1938 Cal. 557 (S,B.). Wheie iLe 
assessee company succeeded to the busines-> 
in issue after notice duly served under se(x 
34 upon the piedecessor, the former is bable 
to be a&s(‘sse(l without fresh notice bein^ ->er 
ved upon it under the section. The Iik'Oik 
tax Act does not contemplate any fresh noit 
to be seived upon the sucessor, inasmuch as 
the pioceedings once started agains the pu- 
decessor continue against the successor, (‘veu 
if the predecessor has ceased to exist. 18 Lah, 
325=1937 Lab. 830. When a notice under 
sec. 34 has been served on a person and he Ins 
made a return in i espouse theicto and thcMi 
died, the proceedings can be continued by the 
issue of notices under secs. 22 (4) and 23 (2) 
to the successor of such person. It is not ne- 
cessary that the pioceedings against the suc- 
cessor should be started de novo, 57 M. 
357=1934 M. 63=66 UJuJ, 17 (RB.) Where 
an assessee is served with two two notices 
under sec. 34 of the Income-tax Act in differ- 
ent capacities, one to him peisonally and the 
other to him as guardian of his minor son, 
and the assessee makes a return on the fif-i 
notice without taking any action on the se- 
cond, it is open to the Income-tax Authorities 
to decide to take no further action on tlie 
second notice, and to proceed against the 
assessee on the first only. The assessment ot* 
the assessee on the first notice alone in ) Is 
personal capacity is not under the circum- 
stances ultra vires, 1942 I.T.R. 435. Whea 
income has escaped assessment, an asses^*- 
ment can be made under sec. 34 on the suc- 
cessor of the person who, if no succession 
had taken place, would have been liable. Sue •» 
an assessment is not invalidated bv the L)ct 
that the succession Took place after the close 
of the year in which he escaped assessment. 
See 57 Mad. 357=466 17 (F,B.); 1936 

Lah. 750. The issue of a fresh notice under 
sec. 34 does not do away with the previous 
assessment under sec. 23 (4). 1931 A.L.!. 

1109—1932 A. 83, Sec. 34 itself mentions 
that notice under see. 34 may contain all or 
any of the requirements which may be inclu- 
ded. in a notice under sec. 22 (2). So when a 
notice under sec. 34 is issued another notice 
under see. 22 (2) is not necessary. 1936 L. 
750. 

Be-absessment — ^When can be m\de, — 
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35. (i) ^[The Commissioner or ^[Appellate Assistant Commissioner] may 

« X. r X 1 any time ^[within four years] from the date of any 

order passed by him in appeal or, in the case of the 
Commissioner, in revision under section and] the Income-tax Officer may, 

at any time ^^within four years] from the date of any ^[assessment order ®[or refund 
order] passed by him] on his own motion rectify any mistake apparent from the 
record ’[of the appeal, revisicn assessment or refund] as the case may be], and 
shall within the like peiiod rectify any such mistake which has been ^[brought to 
his notice by an assessec] : 

Provided that no such lectification shall be made, having the effect of 
enhancing an assessmens. ^®[or reducing a refund] unless ^[the Commissioner, 


1 bisii’ied by soo. (5 of Act III of 1938. 

- Sab^titiiKMl fo! ^'Assistant Commissioner’^ 
l)Y se('. 4L> o1 \et Vn of 1939. 

' J Siibstituto<l tor “within one yeai/* Iw 
\hi(i. 

1 Substituted by Act XXIII of 1941. 

) Sub«5tifut(Ml for “demand made upon in 
by \ct YLL of J939. 

<) Inseitetf by see. 3 of Act XTI of 1940. 
i Substituted for “of the assessment^’ b r 
sec. i) of Act riT of 1928. 

s Substituted for “oi assessment” by <5ee. 

3 of A(t X1T of 1940. 

Substituted foi “brought to his nolne bv 
the assessee” l^iy sec. 42 of Act VIT of 1939. 

10 Inserted by see. 3 of Act XTI of 1940. 

An Income- tax Officer or his successor is en- 
titled under sec. 34 to re-assess the income 
if he thinks that owing to some mistake in 
the first assessment income has escaped 
assessment. Sec. 34 is applicable to put right 
an assessment by which a deduction has been 
impropeily allowed. But it cannot be nelJ 
that ir can only be rc-opened on a particulai 
giound such as change of facts or altera lion 
in the law. But income cannot be held^ to 
have escaped assessment merely on the ipse 
dixit of the Income-tax Officer. It is for him 
to establish to his own satisfaction on the 
assessment and subsequently before any ap- 
pellata triunal that income has escaped 
assessment; it is not for the assessee to prove 
that the oiiginal assessment was right; and 
that no income has escaped assessment,. 45 
Bom.L.R. 125=1943 Bom. 132. Kania, X— 
Where the Income-tax Officer who made the 
original assessment allowed certain deduc 
tions after examining four pieces of evidence 
and the successor of that officer who dealt 
with the matter after notice under sec. 34, 
had only three out of those four pieces of e^- 
clence and had no other evidence, and he finds 
that certain deductions should not have been 
made and that some income has escaped 
assessment, it must he held that there was no 
evidence before the Income-tax Officer to hold 
that any income had escaped assessment. The 
question of law about the appHeability of sec. 
S4 could only arise if on the same matenate 
at least the iecond offl^r had coim to a diE- 
erent conclusion. (19^3) Bo^^06 

(1943) I.T.R. 44=45 Bomi-B. 125-194^ 
Bom. 132. Income in respect of which a final 


and (unclusive assessment has been made can- 
not be subjected to leassesment excoi/t when 
the asessment has been fixed at too low a rate 
either under sec. 34, or under any other sec- 
tion of the Income-taxAct. 14 E, 228=193(5 
E. 219 (S.B.). But see also 12 R. 1128=1933 
Rang. 350; 1933 Sind 158. Sec. 34 (^4) 
amended in 3 939)— Re-assessment for 1937- 
1939 on ground of income of Branch Officei 
escaping assessment — Subsequent assessment 
for succeeding year completed without taking 
into acount income of Branch Offices— •Notic'^ 
under sec. 34 for succeeding year — ^Not tena- 
ble in law. 1944 LT.B. 341=1944 Pat. 338 
=220 I.C. 176. ^ , 

Secs. 34 and 23 ( 4 ).— When once a final 
assessment is arrival at, it cannot be re-open- 
ed except in the circumstances detailed m 
sec, 34 and sec. 35 of the Act and within the 
time limited by those sections. This evident- 
ly implies that even the “best judgment” 
assessment can be le-opened under sec. 34. I. 
L,R. 3939 L. 47=1938 Lah. 867. See also 65 
LA. 236=1938 2 M.li.J. 115. 

Secs. 34 and 35. — ^An assessment cannot be 
said to become final and eonelurive until the 
time limited for altering the assessment under 
see. 34 or 35 of the Act has expired; and 
until such time an assessment W oe corre- 
cted in a proper case. I.L.B. ( 1939 ) Bom. 445 
=41 BomxV 655=1939 B. 362. Secs. 
34 and 35 are not mutually exeluSiW; and 
the fact that a mistake ’je 

under sec. 35 is no reason why the 

should not be now? BoC 

faUs within that section. LL-B. (1939) Bom. 
^5=41 Bom.L.E. 652=1939 Bom. .62. 

Sec. 35 .— Eeetifleation of a imstake which 
has the efCeet of enhanch^ _the “SSMSi^t 
cannot be made after the expmy ^ 

from the date of the demand made by the 
assessee. 8 L. 357. The fact that the assessee 
had moved the Commissioner imder S66._SB 
during that period would not make any aif- 
fSe. 8 L. 347=1927 L. 421. Separate 
returns of five concerns filed 

^2" 

B 352 Commissioner’s powers tinder sec. ds 

is' one subject to limitations imposed by sec. 

35 8 L. 354=1927 L. 248. On this secion, 

sec also 1933 B 158 — 145 I.C. 145. 
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the Appellate Assistant Ooma issioner] or the Income-tax Officer as the case 
may be], has given rotice to the assessee of his intention so to do and has allowed 
him a reasonable opportunity of being heard : 

^[Provided further that no such rectification shall be made of any mistake 
in any order passed more than one year before the commencement of the Indian 
Income-tax (Amendment) Act, 1939.] 

(2) The provisions of sub-section (i) apply also in like manner to the 
rectification of mistakes by the Appellate Tribunal.] 

(3) Where any such rectification has the effect of reducing the assess- 
ment, the Income-tax Officer shall make any refund which may be due to such 
assessee. 

(4) 1 Where any such rectification has the effect of enhancing the assess- 
ment, 5 [or reducing a refund] the Income-tax Officer shall serve on the assessee a 
notice of demand in the prescribed form specifying the sum payable, ard such 
notice of demand shall be deemed to be issued under section 29, and the provisions 
of this Act shall apply accordingly. 

36. In the determination of the amount of tax or of a refund payable under 
this Act, fractions of an anna less than six pies shall 
be disregarded, and fractions of an anna equal to or 
exceeding six pies shall be regarded as one anna. 

37. The Income-tax Officer, Appellate Assistant Commisjiioner] , ’'^Ccm- 
Power to take evidence on missioner and Appellate Tribunal] shall, for the pur: 

oath, etc. poses of htsi Chapter, have the same powers as are 

vested in a Court under the Code of Civil Procedure, 1908, when trying a suit in 
respect of the following matters, namely : — 

{d) enforcing the attendance of any person and examining him on oath or 
affirmation ; 

{b) Comoclling the production of documents ; and 

{c) issueing commissions for the examination of witnesses, and ary pro- 
ceeding before an Income-tax Officer ^[Appellate Assistant Commissioner] Com- 
missioner or Appellate Tribunal] under this Chapter shall be deemed to be a judicial 
proceeding ” within the meaning of sections 193 and 228 ®£and for the purposes of 
section 196] of the Indian Penal Code, 

^ Power to cail for informa- 3 ^* The Income-tax Officer or Assistant Com- 
^ missioner may, for the purposes of this Act, — 

(i) require any firm, or Hindu undhided family to furnish him with a return 
of the members of the firm, or of the manager or adult male members of the family, 
as the case may be, and of their addresses ; 


Tax to be calculated to 
nearest anna. 


LEG*. REE. 

1 Substituted for '^Assistant Commissioiier’’ 
by see. 42 of Act Vn of 1939. 

2 Added by sec. sec. 42 iW. 

8 Inserted by sec. 89, iW. 

4 The original sub-secs. (2) and (3) wore 
re-numbered, ibid, 

6 Inserted by sec. 3 of Act XH of 1940. 

8 Substituted for ^‘Assistant Ooinmissioner*’ 
by sec. 43 of Act VII of 1939. 

Sobstituted for the words "and Commis- 
sioner” by ibid. 

8 Substituted for the words "or Commis 
idoner** by ibid, 

2 Inserted by sec. 6 of Act XXTl of 1930. 


8bo. 37. — Section being a penal section 
must be construed sMctly. 31 0,W.1T, 996 
—1927 C. 724, Where a person was convic- 
ted and sentenced under sec. 196, Penal Code, 
for an ojffenee committed during the piocecd- 
ing pursuant to a notice under sec 23 (2) of 
the Act, held, that sec. 37, did not contem- 


plate the offence and that the conviction 
should be quashed. 31 C.W.K 996. Although 
an Income tax OjBScer making an assessment 
is not strictly acting as a Court of law, it is 
clear from see. 37 that he is acting in a quasi 
judicial capacity and he ought to conform to 
the more elementary rules of judicial proce- 
dure and in partcular to conduct the case him- 
self, and not allow somebody el^, oven his 
superior ojficer, to take the conduct out of his 
hands. Where at the assessment proceedings, 
the superior ofSLcer of the Income-tis: Of5.cer 
making the assessment is present snn puts 
questions to the assessee ei^her di-ectlv or 
through the Income-tax Officer the procedure 
is grossly irregular. It is grossly improper 
for a superior revenue officer to appear in the 
proceedings and in effect to dictate to the li- 
come^tax Officer holding the inqui-y what 
questions are to be asked and to dnect hitn 
how to conduct the inquiry, I.L.R. (1943) 
Bom, 152=1943 I.T.R. 172=6 E.L..T. 28=45 
Bom.L,R. 31=1943 Bom. 77. 
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(2) require any person whom he has reason to believe to be a trustee, guar- 
dian, or agent, to furnish him with a return of the names of the persons for or of 
whom he is trustee, guardian, or agent, and of their addresses ; 

(3) require any assessee to furnish a statement of the names and addresses 
of all persons to whom he has paid in any year lent, interest, commission, royalty 
or brokerage, or any annuity not being an annuity taxable under the head * Salaries,* 
amounting to more than four hundred rupees, together with particulars of all such 
payments made.] 

39. The Income-tax Officer or Assistant Commissioner, or any person autho- 
rised in writing in this behalf by the Income-tax Officer 
Power to myect the register Assistart Commissic ner, may inspect and, if neces- 
^ ^ ^ sary, take copies, or cause copies to be taken, of any 

register of the members, debenture-holders or mortgagees of any company or of 
any entry in such register. 

CHAPTER V. 

Liability in Special Cases. 

^[40. (i) Where the guardian or trustee of any person being a minor, lunatic 

^ ^ or idiot (all of which persons are hereinafter in this 

agents. sub-section included in the term beneficiary ”) is 

entitled to receive on behalf of such beneficiary, or is in 
receipt on behalf of such beneficiary of, any income, profits or gains chargeable 
under this Act, the tax shall be levied upon and recoverable from such guardian 
or trustee, as the case may be, in like manner and to the same amount as it would 
be leviable upon and recoverable from any such beneficiary if of full age or sound 
mind and in direct receipt of such income, profits or gains, and all the provisions of 
this Act shall apply accordingly. 

(2) Where the trustee or agent of any person not resident in British India 
and not being a minor, lunatic or idiot (such person being hereinafter in this sub- 
section referred to as a beneficiary) is entitled to receive on behalf of such beneficiary, 
or is in receipt on behalf of such beneficiary of, any income, profits or gains 


LEG. BEE. 

1 Substituted by see. 44 of Ac t VTI of 1^39. 

2 Sec. 40 substituted by Act XXIU of 1941. 

Sec. 40. — Sec. 40 is not a charging section. 
It is only a machinery section enabling the 
Income-tax Officer to assess the t usves oi 
guardians as representing their beneficiaries 
or wards. But it is not obligatory for the 
officer so to do and the section cannot be in- 
voked to prevent him from assessing on other 
basis. 55 M. 891=1932 M. 378=62 
600 (E.B.'). It mokes the trustees li^b■^e for 
beneficiaries in certain cases, where the benefi- 
ciaries are difficult or impossible to get at anl 
where the trustee acts as a conduit-pipe for 
the conveyance of the income to the lotneficia- 
ries. It does not affect the charging s-^cs. 3 
and 10 of the Act under which the trustees 
as an association of individuals, carrylug on 
a business, are liable to be assessed in res- 
pect of the gains of the business cairied on 
by them. In fact this is the only V7ay that 
the profits and gains of the business cairied 
on by the trustees can be taxed. Sec. 40 is 
not therefore applicable to trustees who are 
liable under the general provisions of the 
Act to be assessed. 1930 L. 929. Even apart 
from sec. 40, there may be other Cise« in 
“Which the trustees in receipt of trust income 
may be chargeable with tax on such income. 
By Act IV of 1913, for settling certain pro- 
perties belonging to Sir Ourrimbhoy 


Ebrahim, Baronet, appellants were in- 
corporated as trus'^ees for executing 
the trusts. By sec, 6 the corpora- 
tion was to pay out of the income from 
the properties all lates and taxes arcl sundry 
other ou ‘■goings. By see. 7 the corporation 
was required to form two funds, called the 
Sinking Fund and the Eepair Fund, and to 
carry annually thereto respectively, out of tlie 
income of the properties, certain sums cal- 
culated on percentages of capital sums there 
specified. By sec. 8, the residue of the in- 
come was to be paid to the Baronet for the 
time being, if of full age, for his own abso- 
lute use and benefit. Eeld, that, so far as con- 
cerned the money which the appellants employ- 
ed in mamtaining the Sinking Fund and the 
Repair Fund and in defraying outgoings they 
were not exempt from liability to pay tax. 
(1921) 1 A.C. 65, Ref.] Held, also, that even 
with reference to the balance of the trust 
income paid over to the Paronet, it was *re 
ceivable' or ^o-wned^ by the trustees and so 
rightly assessed. 61 I.A. 2o9=58 B, 317=66 
M-L.!. 643 (P.C,). 

Sbos. 40 AND 41, — Sections do not exhaust 
the category or description of trustees or 
other persons who may be in receipt of in- 
come as such or on behalf of others and do 
not limit the operarion of sec. 3 with regard 
to others. 16 L. 829=1935 L. 570 (F.B,) on 
this section see also 1945 I.T.R. 500. 
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chargeable under this Act, the tax, if not levied on the beneficiary direct, may be 
levied upon and recovered from such trustee or agent, as the case may be, in like 
manner and to the same amount as it would be leviable upon and recoverable from 
the beneficiai'y if in direct receipt of such income, profits or gains, and all the 
provisions of this Act shall apply accordingly.] 

41* ^[(01 III c^se of income, profits or gains chargeable under this 

Act which 2^: *****:** the Courts of 

Court of Wards, etc. Wards, the Administrators-General, the Official Trustees 

or any receiver or manager (including any person whatever his designa- 

tion who in fact manages property on behalf of another) appointed by or under 
any order of a Court, ^[or any trustee or trustees ^[appointed under a trust declared 
by a duly executed instrument in writing whether testamentary or othen\ise] 
(including the trustee or trustees under any Wakf deed which is valid under the 
Mussalman Wakf Validating Act, 1913) are entitled to receive on ])ehalf of 
any person], the tax shall be levied upon and recoverable from such Court of 
Wards, Administrator-General, Official Trustee, receiver or manager ^[or trustee 
pr trustees], in the like manner and to the same amount as it would be leviable 
upon and recoverable from ®[the person on whose behalf such income, profits or 
gains are receivable], and all the provisions of this Act shall apply accordingly : 

^[Provided that where any such income, profits or gains or any part thereof 
are not specifically receivable on behalf of any one person, or where the individual 
shares of the persons on whose behalf they arc receivable are indeterminate or un- 
known, the tax shall be levied and recoverable at the maximum rate : 


LEG-. EEF. 

1 Original sec. 41 re-numbered sub-sec. (1) 
by sec. 46 of Act VII of 1939. 

2 Words ^*are received by ^Vere omitted 
by ibid, 

s Word ^dDy*^ omitted by ibid, 

4 Inserted by ibid, 

5 Subs::ituted by Act XXIII of 1941. 

6 Substituted for the words '^any person on 
whose behalf such income, profits or gains an* 
received,” by sec. 46 of Act VII of 1939. 

Added by ibid. 

Sec. 41 (1): AppixicABiUTr— Trust pro- 
perty — ^Income to be devoted to temple, 
dhaemasbala and sadavart— Beneficiaries, 
IF JURISTIC persons.— Sec. 41 (1) of the In- 
come-tax Act applies to the income from a 
trust property which has to be utilised for a 
lemple, Dharmashala (rest house) and Sada- 
vart^ (house for feeding or distributing 
charity to the poor). The beneficiaries con- 
noted by the temple, the Dharmashala and the 
Sadavart are all persons in the juristic sense. 
The argument that the income is devoted to 
specified "objects” and not for the benefit of 
^^ersons” is fallacious since here the objects 
cannot be divorced from the persons the wor- 
ship of the idol or the maintenance of the 
temple and the idol; the Dharmashala and 
the travellers seeking shelter there; and the 
Badavart and the ’poor people who receive 
food. These are so inextricably bound up to- 
gether as to make it impossible to separate 
the objects from the persons. These persons 
become in the eye of law the cestvi gue tmsts. 
What can reasonably be said is that the benefi- 
ciaries are not a specific, fixed or limited body 
of persons but wholly indeterminate. I.L.E. 
(1946) mg. 594=224 I.C. 589. Applicability 
— ^Testamentary trust — Assessment before 
amending Act of 1941 came into force— 


Validity. Sec. 41 (1) did not apply to a 
testamentary trust. This defect was removed 
by the Amending Act XXIII of 1941. But 
this Act does not purport to be retrospective 
and an assessment already made before it 
came into foice cannot, therefore, be sustain- 
ed. I.L.R. (1946) Nag. 594=224 I.G. 689. 
Non -resident foreigner — ^Liability to assess- 
ment of profits earned by sales through a 
salesman or broker — Principles. See 1946 1. 
T.R. 417. 

Sec. 41: Applicability— "Manager ap- 
pointed BY Court”. — K instituted a suit 
against B for a declaration that he was en- 
titled jointly with B to certain properties and 
also for partition. A consent decree was pass 
ed, the terms of settlement providing that 
both K and B were each enttled to equal 
shares in the properties. A partition of tin 
properties was ordered to be effected and 
Commissioners who were appointed for that 
purpose were directed to take accounts of the 
joint estate and divide the properties equally 
between both of the. The Official Receiver was 
appointed receiver of the properties and was 
invested with the power of dividing the in- 
come of the properties equally between K and 
B. The Official Receiver was however subse 
quently discharged by a consent order whicli 
jointly gave liberty to both K and B to rea- 
lize the rent of properties on joint receipts 
and to meet the necessary expenses. The 
documents of title were kept in joint custody 
and both were given liberty to invest money 
, which would come to their hands and divide 
the same equally. Both K and B while in 
possession under the above arrangement divi- 
ded the receipts between themselves in equal 
shares. The Income-tax Officer assessed K 
in respect of his share in the property pre- 
sumably including half the annual value of the 
property in the assessable income of K under 
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i[but, when such persons have no other personal income chargeable 
under this Act and none of them is an artificial juridical person, as if suchincome 
profits or gains or such part thereof were ihe total income of an association of 
persons*] 

Provided further that when part only of the income, profits and gains of a 
trust is chargeable under this Act, that proportion only of the income, profits and 
gains receivable by a beneficiary from the trust which the part so chargeable bears 
to the whole income, profits and gains of the trust shall be deemed to have been 
derived from that part.] 

(2) Nothing contained in sub-section (i) shall prevent either the direct 
assessment of the person on whose behalf income, profits or gains therein referred 
to are receivable, or the recovery from such person of the tax payable in respect 
of such income, profits or gains.] 

42* (i) ^[All income, profits or gains accruing or arising], whether directly 

^ , or indirectly, through or from any business connection 

on-resi en s. British India, or through or from any properly 

in Br tish India, or through or from any asset or source of income in British India 


Lm. KEF. 

» Added l)y Act VQI of 1940. 

2 Added by sec. 40 of Act VII of 1939. 

3 Substituted for the original words by 
sec. 47, ibid. 

4 Substituted for "or property in British 
ludia’’ by ibid. 

the head ^property’. Eeld, that sec. 43 did 
not apply because in the circumstances K and 
E were never appointed managers or recei- 
vers of the property by or under any order 
of the Court within the meaning of sec. 41 
and the Income-tax Officer did not therefore 
act illegally in assessing K in respect of his 
share in the property. X.L.B. (1939) 2 Cal. 
300=40 C.W.]Sr. 1009=1939 P.C. 163=(1939) 
2 M.L.J. 8^)3 (P.C.). To bring a person with- 
in sec. 41 it is not enough that he should bo 
appointed to "manage” the property, he must 
manage it "on behalf of another”. I.L.IJ. 
(1937) 2 Gal. 358=1937 Gal. 583. "Agent”— 
Meaning of. See 67 I.A. 394= (1940) 2 M.F.. 
X 851 (P.C.); 1989 All. 593; 1938 AIL 310. 

The partners of a firm conveyed their pro- 
perties to trustees for the benefit of their cre- 
ditors. The trustees sold in the firm^s finan- 
cial year a cinema business and a general 
business of the debtors but carried on a Saw 
Mill business which proved to be a profitable 
concern. The profits made from the Satv 
Mill were sufficient to pay in full all the cre- 
ditors. Eeld, (Q the income received by the 
trustees was received on behalf of the general 
body of creditors and not of the partners and 
income tax should accordingly be levied on 
the trustees as trustees for the general body 
of creditors only; (ii) the assessees have no 
right to deduct an allowance for depreciation 
in the general and cinema business discon- 
tinuetl prior to the year of account as a set 
off against the income of the Saw Mill busi- 
ness. 1942 I.T.R. 477=55 L.W. 788= (1942') 
2 M.L.J. 651=1943 Mad. 243. Order passed 
upon the terms agreed to by the parties is 
still an agreement and not an order of Court 
— Leave to guardian of minor to compromise 
does not change the position. 1944 I.T.R. 
285=1944 M.W.X. 415=57 L.W. 352 (1)= 
1944 Mad. 408 (1)=(1944) 1 MX.X 495. 
G.aM.— 376 


Trustee receiving hicomc from business, pro- 
pct y and imestments — Single absessuiem 
for entile income— Validity. (1944) I.T.R. CS 
=A.F.K. 3944 Cal. 308. Set also (1042) 2 M. 
L..J. 651. 

Sec. 41 (1) First proviso. — Amended sec- 
tion docs not apply where the assessment was 
before the amendment came into force. 1944 
J.T.B. 263=3944 M.W.N. 412=1944 Mad. 
007 = (1944) 1 M.L.X 496. 

Sec. 43 (1), proviso. — ^Applicability — ^Levy 
of tax at maximum rate — ^When justified. 
Wheie the individual shares of the benefici- 
aiies under a trust, on whose behalf the in- 
come of the trust is received by the trustee 
are indeterminate and might well vary in res- 
pect of many of the cestm que t'iUifSts from 
year to year according to the wish or evert 
the whim of the trustee himself, the proviso 
to sec. 41 (1) comes into operation, and the 
tax that is leviable Is the maximum rate pie- 
vailing during the year of assessment. (1944) 
I.T.E. 68=1944 Gal. 308. The assessee who 
was the owner of a distillery business execu- 
ted a wakf deed by which he dedicated the 
income from that business with the ultimate 
benefit to the poor for the maintenance and 
support of his family, children and descen- 
dants among other purposes. He constituted 
himself the sole muta'malli of the wakf. tt 
was provided in the deed that in the event of 
profit the beneficiaries should benefit concur- 
rently and in the same proportion. It was 
found that the persons entitled to be treated 
as beneficiaries were the assessee (settlor) his 
wife, his fives sons, seven daughters, and his 
ten grandchildren and they took the profit’s 
simultaneously and in equal shares. Eeld^ 
that the first proviso to sec. 41 did not apply, 
and that the assessee should be taxed on the 
basis of the profits falling to the share of 
each beneficiary and not on the footing that 
all the beneficiaries constituted an association 
of persons. (1945) I.T.B. 189=1945 Ba^ 
Sec. 42. — ^The definition of the word 
fijusiness^ in sec, 2 (4) is not exhaustive and 
does not restrict the meaning of business 
connection’ in sec. 42 to such definition. All 
that is necessary is that there should be 
business in British India and a connection 
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or through or from any money lent at interest and brought into british India in 
cash or in kind], shall be deemed to be income accruing or arising within British 
India, and where the person entitled to the income, profits or gains is not resident 
in British India, shall be chargeable to income-tax either in his name or in the 
name of his agent, and in the latter case] such agent shall be deemed to be, for all 
the purposes of this Act, the assessee in respect of such income-tax. 

^[Provided that where the person entitled to the income, profits or gains 
is not resident in British India, the income-tax so chargeable may be recovered by 
deduction under any of the provisions of section 18 and that] any arrears of tax 
may be recovered also in accordance with the provisions of this Act from any assets 
of the non-resident person which are, or may at any time come within British 
India : 

^[Provided further that any such agent, or any person who apprehends that 
he may be assessed as such an agent, may retain out of any money payable by him 
to such non-resident person a sum equal to his estimated liability under this sub- 
section, and in the event of any disagreement between the non-resident person 
and such agent or person as to the amount to be so retained, such agent or person 
may secure from the Income-tax Officer a certificate stating the amount to be so 
retained pending final settlement of the liability, and the certificate so obtained 
shall be his warrant for retaining that amount : 

Provided further that the amount recoverable from such agent or person 
at the time of final settlement shall not exceed the amount specified in such certi- 
ficate except to the extent to which such agent or person may at such time have 
in his hands additional assets of such nen-resident person.] 

(2) Where a person not resident ^[or not ordinarily resident] in British 
India, * * * carries on business with a person resident in British 

India, and it appears to the Income-tax Officer, ^ * that owing 

to the close connection ’[between such persons the course of business is so arranged 
that the business done by the resident person with the person not resident or 
not ordinarily resident] produces to the resident either no profits or less than the 
ordinary profits which might be expected to arise in that business, the profits derived 
therefrom or which may reasonably be deemed to have been derived therefrom, 
shall be chargeable to income-tax in the name of the resident person who shall be 
deemed to be, for all the purposes of this Act, the assessee ir respect of such income- 
tax. 


LEG^. REE. 

1 Substitmed for the original words, b.\ 
see. 47 Act VII of 1939. 

2 Substituted for ^^Provided that”, by 
ibid, 

3 Added by ibid. 

4 Inserted by Act VEt of 1939. 

dCeitain words omitted by ibid. 

6 The words "or the Assistant Commis- 
sioner, as the case mav be” omitted by ibid. 

7 Substituted for original words by ibid. 


between a non-resident person or company 
and that business’ and that the non-resident 
person or company has earned an income 
through saeh connection. 57 B. 519-3*" 
Bom.I..E, 896^=1933 427. See also 1937 
B^ng.L.B. 172; 1937 Eang.L.E. 174= 

1937 E-^ng. 258 (S.B.). ^Property’ in sec. 
42 means something tangible and not a 
mere chose in action. A person who has 
advanced a loan is entitled to a mere debt 
and that is not property. 57 B. 651=35 
Bom.L.E. 914=1933 B, 422, Company re- 
sident in Br tish India holding securities 
in foreign Bank — Interest on same not 
brought into British India — liiability to 
tax— Exemption-— Right to. See 47 Bom. 


L.E. 795. In the case of a non-resident, 
income which neither accrues nor aiises nor 
is received within British India may be 
liable to tax under the combined operation 
of secs. 3, 4 and 42. Profits made by an 
Insurance Company outside British India on 
premiums of participating policies collected 
anl sent by its branches in India by in- 
vestment outside India are profits or 
gains which are liable to tax in India. 57 
B. 519=35 Bom.L.E. 896=1933 B. 427. 
Income of non-resident company, when lia- 
ble for income-tax. 3 R. 614. Sec. 42 (3) 
refers only to a person who sells goods pur- 
chased by him from any place outside Bri- 
tish India, and not to one who sella the pro- 
duce of his own lands situate outside Bri 
tish India. The clause deals only wi^’h 
^^rofits” and "gains” and not with income 
generally. IL.R 1938 Mad. 25=1937 Mad. 
745= (19371 2 MX.J. 310 (S.B.). An as- 
sessment of the income of a foreign resi- 
dent can be made under see. 42, as it stood 
before the amendment of the Act in 1939, 
wi'-hout the interposition of an agent, i,e., 
without the appointment of an agent under 
see.^ 43 of the Act. The first part of sec. 
42 is a charging section, bnt the provisions 
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. which all the operations are not carried 

out in British India, the profits and gains of the business deemed under this section 
to accrue or arise m British India shall be only such profits and gains as are reasonably 
attributable to that part of the operations carried out in Bri ish India ] ^ 


LjEG. EEP. 

1 Substituted by sec. 47 of Act VH of 
1939. 


for chars^no income upon an agent are 
mere machinery and not mandatory. Sec. 
42 provides a special and adJi+'oral powci 
to meet a particular difSeulty, i.e,, tj get at 
a foreign resident, and is not in- ended, 
and in the absence of clear words of prohi- 
bition, shoulJ not be construed, to take 
away existmg powers. I,L.R. (1943) Bom. 
224=45 Bom.riB. 143=1943 I.T.B. 202= 
1943 Bom. 102. 

Sec. 42 (3): Construction and scope. — 
The inves'’ment of premia collected and re- 
ceived by an Insurance Company is as much 
a part of its business as the earning of 
premia. If i'-s investments can be sepa 
rated it is open to the company to urge 
that port ons of this busmens operation 
are carried out in British India and poi- 
tions ou‘side Biitish India and such income 
as can be leasonably attributed to that part 
of the opeiitions carried out oulsiJe Bri- 
tish India should be exempted. Where the 
investment of the premia earned in B itish 
India resulting in interest is capable of be- 
ing divided into separate portions, somo 
of which took place in India ana some out 
side, lelief un'^er sec. 42 (3) should be 
given to the Company on that basis. 47 
Bom.L,B. 222=1945 I.T.B. 272=1915 Bom. 
285, 

Secs. 42 and 43. — When two companies 
are closely associated, that is, there is a 
business connexion and the two are work- 
ing in concert as though under one con- 
trol, and where one company lends money 
to another on interes*-, the lender company 
can he s-^id to be receiying profits or gains 
taxable under sec. 42 (1) and see. 43. 63 

I. A. 408=60 B. 900=41 C.W.N, 33=1936 
B.C. 269=1937 1 M.L.J. 200 (P.C.). Busi- 
ness connect’on, what is. See 1939 A.Li.J. 
631=1939 All. 593=r.L.B. (1939) All. 832; 
67 I.A. 394=I.L.B. (1941) Mad. 89= (19401 
2 M.L J. 851=1940 P.C. 183 (P.C.). «Busi 
ness connection”, in secs. 42 and 43 denotes 
some element of continuity in the relation- 
ship between the person in India who makes 
the profits and the non-residen'- who re- 
ceives them, A single transaction would 
not fall within the expression. Sec. 43 is 
really only m''chinery for giving effect to 
see. 42, and the mere appointment of an 
agent under s''C. 43 would be of no conse- 
quence unless tax c<»n be levied under sec. 
42. 41 Bom.L.B 379=1939 Bom. 257, It 

is not necessary for the purpose of forming 
a business connection in British In'^ia that 
contracts be‘’ween the statutory agent and 
the non-resi'^ent s’^ould be entered into in 
British India or that the profits should ac- 
<5rue to the non-resident in British India. 


1939 I.T.B. 1. Sec. 42 provides the method 
of charging a non-resident and lays down 
profits and gains shall be charge- 
able to incoome-tax in the name of the 
agent and that such ^agent» shall be deemed 
to be, for all the purposes of this Act, the 
the assesses in respect of such income-tax. 
According to sec. 42 (1) it is the agent 
alone and nOb his non-resident piincipal, 
that shall for the puiposes ot the Act, be 
treated as the assessee (ie.) as the person 
to whom a notice under sec. 22 (2) shall 

issue and by whom the tax is payable. 
The provis ons of that section are manda 
tory and the department is precluded from 
issuing notices to the principal and from 
treating the principal as the assessee ex 
cept to tl e limited extent of recovering 
any ai rears of tax. The proviso to sec. 42 
does not militate against the abo'^e view, 
but it only contemplates the possibilty of 
the asse'^see, (i.e^) the agent not being able 
to pay the tax and provides the necessary 
method of recovery. The word ^agent^ for 
the purposes of sec. 42 has a wider scope 
than i*- has in ordinary use. I,L.B. (1938) 
All. 432=1938 A.L.J. 341=1938 All. 310. 
Foreign company lending money to resident 
company — ^Intimate business connection be- 
tween the two companies — ^Tnterqst for- 

warded to foreign company — ^Resident com- 
pany liable to income-tax on the footing of 
agency. See 52 B. 702=1928 B. 448=30 
Bom.LB. 1172=113 I.C. 593; see also .52 

B. 726; 1939 All. 593. Profits accruing in 
British India, but earned abroad are assessa- 
ble. See 59 C. 1226=36 C.W.N. 563=1932 

C. 626, cited under sec. 4, supra. The mcie 
fact tha<- a person residing outside British 
India with acumulated wealth chooses to in- 
vest part of it m a loan to a person in Bri- 
tish India does not constitute a Wsiness. 
And the fact that the borrower chooses to 
use the money which he has borrowed for 
the purposes of his own business does not 
constitute any business connection so far 
as relates to the lender. The relationship 
betv'een the parties is that of debtor and 
creditor and nothing else and that is not 
such a business connec^on as is referred to 
in sec. 42. Hence, the latter cannot be ap 
pointed as the agent of the former under 
sec. 43 for assessment. 57 B. 651=35 Bom. 
L.B. 914=1933 B. 422. A principal can 
be assessed under sec. 42 without the neces- 
sity of appointment an agent under t^e lat- 
ter -part of sec. 43. 57 B. 519=35 Bom.L. 
R. 896=1933 B. 427. An assessee assessed 
under sec, 42 in respect of a business in 
which the manufacture of a commodity 
takes place in a foreign country and the sale 
thereof takes place in Bri*^ish India, is not 
entitled, in computing the profits and gains 
of such business, to make a deduction repre- 
senting a proportion of profits earned by 
manufacture in the country of origin. 59 
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43. Any person employed by or on behalf of a person residing out of British 
India, or having any business connection with such 
trcated^as*mch^^'^^^ persons person, or through whom such person is in the receipt 

of any income, profits or gains upon whom the 
Income-tax Officer has caused a notice to be served of his intention of treating him 
as the agent of the non-resident person shall, for all the purposes of this Act, be 
deemed to be such agent : 


0. 1226=1932 C. 626=36 C.W.N. 563. Tiie 
as^essee company was formed foi acquhliii; 
fiom an American company and cairyinft 
on in a paiticular area, the American com- 
pany’s business of selling their manufac- 
tures. Tjie Ameiicaii company owned all 
the shares of the assessee company and had 
complete control over it. The question w is 
if the local company can be deemed to ])e 
t]ie ag’ent of the American company so as ''o 
be assessed in respect of the profits madi‘ 
by the Ameiiean company on the sales of 
its manufactures to the* local company. 
JSeld, that the necessary business connection 
haying been established, the profit's 'ini 
gains in question accrued, or aiose to the 
foreign company directly or indiiectly 
through or from a business connection In 
British India and the assessee company was 
chargeable for the same. 55 B. 243=35 C. 
W.N. 349 = 1931 P.C. 42=58 I. A. 42=6)0 
M.L.J. 609 (P.C.). The question as to what 
IS the residence of a joint family cannot 
depend upon the natui*e of income it gets. 
Ir cannot be that the test of residence 
should be one thing if it is a trading famib, 
«‘md some other thing if it gets income from 
securities, property or other sources. In 
the case of a Hindu joint family, the family 
should be said to reside in aU those places 
where members of tlie family live and may 
like a "company or firm have more than one 
place of residence. Therefore, the test in 
1927 M. 732=50 M. 847=53 K.L.J. 249= 
1927 M. 732=50 M. 847=53 M.L.J. 240 
cannot apply to what are generally describ- 
ed in decisions as Hindu Law partnerships, 
ie., partnerships which are the creatures of 
Hindu Law and not of the law of contracts. 
55 M. 885=63 MX.J. 22 (S.B.). 

Sec. 43. — The word "agent’' in see. 43 is 
not to be used in the same sense as the same 
word in see. 42 (1). Any person who comes 
within the terms of sec. 43 is put by that 
section artificially into the position of an 
agent and assessed under sec. 42 (1). It is not 
restricted to agents in actual receipt of the 
profits and gains. 55 S. 243 = 35 C.W.N. 
349=1931 P.O. 42=58 LA. 42=60 M.L.J. 
609 (P.C.). See also 57 LA. 42; 1938 AU. 
310=1938 A.L.J. 341; 57 LA. 49=58 M. 
L.J. 197=1930 P.C. 54 (P.O.). The see; 
tion merely defines who may be included 
as an agent and the agent under the section 
must be in receipt of income. 49 0. 721= 
1922 C. 454=26 C.W.N. 745. The notice 
is by see. 43 made 'part of the series of facts 
which results in the resident being deemed 
agent by force of the section. The extent 
of his responsibility if to be agent is an- 
other matter. If by notice given in due 
course under sec. 22 (2) the year or years 
be specified, he has no grievance in point 


of piocedure, and he can mako his cast* ip- 
on the merits. Thus the assessment ma«lc 
on an assessee as agent under sec. 43 is noi 
lendeied illegal by the fact that the notice 
which the Income-tax Offieei seived on Mu. 
assessee under the pi oviso to sec. 43 did noi 
ineiiiioii any paiticulai year for which the 
Ln< omc tax Ofticei proposetl to treat ass(*s- 
.‘*ec <.s an agent. 65 LA. 12=l.L.ii. (19, >S) 
Lrih. J29=42 C.W.N. 417 = 1938 P.C. 8 = 
(1938) 1 M.L.,7. 123 (P.C.). Where an 

Jiidiaii (‘ompany distributes its Indian pro- 
fits to shareholdeis outside British India, 
he company cannot be deemed to be 
agent of the foreign shareholdeis and asses 
sed as such to super-tax in Biitish Iiidi.i. 
49 C. 721. The words "denying his Uabilil\ 
to be assessed’’ undei sec. 30 (1) are wi<le 
enough to cover a case of an assessee who- 
denies his liability to be deelarerl as ‘in 
agent under see. 43. Therefoie an appeal 
against the order of an Inconie-ta.K 
declaring any person to be an agent of i 
foreigner is not barred under see. 30 (1). 

28 N.L.R. 194=1932 N. 152. The wo*«i 
‘through’ in sec. 43 ( 0 ) cannot be construed 
as meaning ‘i'lom’. 57 Bom. 651=35 Bom. 
L.R. 914=1983 Bom. 422. Where a person 
is appointed as agent and assessed as agent 
in ie.spect ot‘ a particular year, ami he does 
no*- dispute his liability to be assessed in 

respect of that year and pays the tax, it 

amounts to an admission on his part that 
in respect of that year he is an agent of 
the piineipal for purposes of sec. 43. It is 
not open too the assessee to plead later on 
in re-assessment under sec. 34 that he wa.s 
no*- the agent of the principal in respect of 
that year of assessment. The re-assessment 
under sec. 34 is only a pait of the original 
assessment though the actual re-assessment 
might be made several years later. But in 
appointment of an agent for one year can- 
not necessarily be held to hold good for sub- 
sequent ye^rs. 1943 LT.R. 104=45 Bom. 
L.R. 168=1943 Bom. 122=213 LC. 265. 
Secs. 43 a»d 22: Notice seeved on 

ASSESSES AS AgENT 06 NON-RESIDENT — QUES- 
TION OF agency — ^WhEN liUST BE DETER- 
MINED. — ^It is open to the Income-tax Offii'er 
to postpone any final determination of the 
question of agency until the time comes to 
make an assessment under see. 23, as +he 
Act imposes no technical requirement in this 
connexion. It may be reasonable that an 
assessee who is served with a notice under 
see. 22 (2) as an agent of a non-resident 
under sec. 43, should not be required to 
render a return of the non-resident’s in- 
come until it has first been decided that he 
is his agent; on the other hand, having re- 
gard to the circumstances which for this pur- 
pose constitute agency, it may well be 
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^[Provided that where transactions are carried on in the ordinary course of 
business through a broker in British India in such circumstances that the broker 
does not in respect of such transactions deal directly with or on behalf of a non- 
resident principal but deals with or through a non-resident broker who is carrying 
on such transactions in the ordinary course of his business and not as a principal 
such first mentioned broker shall not be deemed to be an agent under this section 
in respect of such transactions :] 

Provided ^[further] that no person shall be deemed to be the agent of a 
non-resident person, unless he has had an opportunity of being heard by the Income- 
tax Officer as to his liability. 

®[44. Where any business, profession or vocation carried on by a firm or 
, . , . r ,• association of persons has been discontinued, or where 

continued finn or association. association of persons is dissolved, every person who 

was at the time of such discontinuance or dissolution 
a partner of such firm or a member cf such association shall, in respect of the income, 
profits and gains of the firm or association, be jointly and severally liable to assess- 
ment under Chapter IV and for the amount of tax payable and all the provisions 
of Chapter IV shall, so far as may be, apply to ary such assessment.] 

^[CHAPTER VA. 

Special Provisions relating to certain classes of Shipping. 

44A. The provisions of this Chapter shall, notwithstanding anything con- 
T • vv. . . r - 1 tained in the other provisions of this Act, apply for the 

shxS? "" recovery of tax in the case of 

any person who resides out of British India and carries 
On business in British India in any year as the owner or charterer of a ship (such 
person hereinafter in this Chapter being referred to as the principal), unless the 
Income-tax Officer is satisfied that there is an agent of such principal from whom 
the tax will be i*ecoverable in the following year under the other provisions of this 
Act. 

44B. ( i) Before the departure from any port in British India of any ship in 

^ ^ . respect of which the provisions of this Chapter apply. 

Return of profits and gams, master of the ship shall prepare and furnish to the 

Income-tax Officer a return of the full amount paid or payable to the principal, 
or to any person on his behalf, on account of the carriage of all passengers, live- 
stock or goods shipped at that port since the last arrival of the ship thereat. 


LEG. REP. 

1 Proviso inserted by sec. 48, of Act VI L 
of 1939. 

Inserted by ihicL 
Substituted by sec. 49 ihid. 

4 Chapter V-A inserted by sec. 3 of Act 
XXVII of 1923. 


thought advisable that the infoiunation 
afforded by a return and by books of ac- 
count produced in support thereof would b(‘ 
available for the purpose of deciding as to 
agency. The avoidance of delay may also 
be a consideration. Thus, if the notice under 
sec. 22 is served before the expiry of one 
year from the financial year, it is a vali<i 
initiation of proceedings of the assesses as 
an agent under sec. 43. Proceedings if be- 
gun in time are not by the Income-tax Act 
required to be completed within any time 
Hmit. 65 LA. 12=I.L.R. (1938) Lab. 129^ 
42 O.W.K 417=1938 P.C. 8 = (1938) 1 M:.L. 
L 123 (P.C.). 

Sec. 44. — The object of see. 44 is to enable 
the tax on the profits of a firm which has 
been discontinued to be got by the Income- 


lax authoiilies and to prevent the avoidance 
of taxation by llie discontinuance of che 
film. The words “tax payable” in the sec- 
tion moan “tax that is due to be paid,” “tax 
which the firm or partnership would be iia- 
}>le to pay if it Iiad not been discontinued,” 
or “tax either found to be due already or 
that will be found to be due in the future.” 
They do not mean “tax payable as the result 
of an as>essment already made upon the 
film.” The object of the section being 
(deaily to get at the tax on the profits of a 
firm made before its discontinuance, the In- 
come-tax authorities are perfectly entitled 
to assess the paitners of a discontinued fiini 
jointly and severally in respect of the pro- 
fits earned bv the firm before it was discon- 
tinued. 1937 M. 300 = (1937) 1 M.L.J. 182 
=I.L.R. (1937) Mad. 792 (P.B.). Partnei- 
ship — ^Dissolution — ^Retirement of one part- 
ner and receipt by him of share of profits — 
Business continued by other partner — Lia- 
bility of latter as ^suceessor^ to assessment 
on such share of profits. See LL.B. (1941) 
M. 220=1941 LT.R. 1=1941 M. 255= (1941) 
1 M.L.J, 12a'(S.B.). 
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(2) On receipt of the return, the Income-tax Officer shall assess the amount 
referred to in sub-section (i), and for this purpose may call for such accounts or 
documents as he may require, and one-twentieth of the amount so assessed shall be 
deemed to be the amount of the profits and gains accruing to the principal on 
account of the carriage of the passengers, livestock and goods shipped at the port. 

(3) When the profits and gains have been assessed as aforesaid, the Inccme- 
tax Officer shall determine the sum payable as tax thereon at the rate for the time 
being applicable to the total income of a company, and such sum shall be payable 
by the master of the ship, and a port-clearance shall not be granted to the ship 
until the Customs-collector, or other officer duly authorised to grant the same, is 
satisfied that the tax has been duly paid. 

44C. Nothing in this Chapter shall be deemed to prevent a principal frcm 
claiming ^[in the year] following that in which any 
Adjustment. payment has been made on his behalf under this Chapter 

that an assessment be made of his total income in the previous year, and that the 
tax payable on the basis thereof be determined in accordance with the other pro- 
visions of this Act, and, if he so claims, any such payment as aforesaid shall be 
treated as a payment in advance of the tax and the difference between the sum 
so paid, and the amount of tax found payable by him shall be paid by him or re- 
refunded to him, as the case may be.] 


^[CHAPTER VB. 

Special provisions relating to Avoidance of Liability 
TO Income-tax and Super-tax, 


44D. (i) Where any person has, by means of a transfer of assets, by virtue 

or in consequence whereof, either alone or in ccnjurc- 
Avoidance of income-tax by tion with associated operations, any incf me which if it 

transaction resulting m the income of such person would be chargeable 

transfer of income to persons 

resident or ordinarily resident ^o income-tax becomes payable to a person not resident 
abroad. or to a person resident but not ordinarily resident in 

British India, acquired any rights by virtue cr in corse- 
quence of which he has within the meaning of this section power to enjoy such 
income, whether forthwith or in the future, that income shall, whether it wculd or 
would not have been chargeable to income-tax apart frcm the provisions of this 
section, be deemed to be income of such first mentioned person for all the purpcses 
of this Act. 

(2) Where any person receives or is entitled to receive, whether before or 
after any transfer of assets by virtue or in consequence whereof either alone or in 
conjunction with associated operations any income becomes payable to a person 
not resident or resident but not ordinarily resident in British India, any sum paid 
or payable by way of a loan or repayment of a loan or any other sum, beirg a 
sum which is not paid or payable for full consideration in money cr money’s worth, 
paid or payable otherwise than as income, such income shall, whether it wculd 
or would not have been chargeable to income-tax apart from the provisions of 
this section, be deemed to be the income of the firs t-mer tinned person for all the 
purposes of this Act. 

(3) Sub-sections (i)and (2) shall not apply if such first-mentioned person 
shows to the satisfaction of the Income-tax Officer either — 

{a) that neither the transfer nor any associated operation had for its purpose 
or for one of its purposes the avoidance of liability to taxation; or 

{b) that the transfer and all associated operations were bona ^ de ccrrmercial 
transactiom and were not designed for the purpose of avoiding liability to taxation. 

, « X ^ ^ of 1939. 

1 Substituted for any year'^ by sec. 50 a Chapter VB inserted by sec. 51, 
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(4) For the purposes of this section, an ‘’associated operation ’ means, in 
relation to any transfer, an operation of any kind effected by any person in 
relation to any of the assets transferred or any assets rep esenting whether dirt ctly 
or indirectly any ot the assets transferred, or to the income arising from any such 
assets, or to any assets representing whether directly or indirectly the accumula- 
tions of income arising from any such assets. 

(5) A person shall, for the purposes of this section, be deemed to have power 
to enjoy income of a person not resident or resident but not ordinarly resident, in 
Britsh India, if — 

(it) the income is in fact so dealt with by any person as to be calculated at 
some point of time, and, whether in the from of income or not, to enure for the 
benefit of the first-mentioned person, or 

(Jb) the receipt or accrual of the income operates to increase the value to 
such first-mentioned person of any assets held by him or for his benefit, or 

{c) such first -mentioned person receives or is entitled to recevie at any time 
any benefit provided or to be provided out of that income or out of moneys which 
are or will be available for the purposes by reason of the effect or successive effects 
of the associated operations on that income and on any assets which respresent that 
income, or 

{d) such first-mentioned person has power by means of the exercise of any 
power of appointment or power of revocation or otherwise to obtain for himself 
whether with or without the consent of any other person, the beneficial enjoyment 
of the income, or 

{e) such first-mentioned person is able, in any manner whatsoever and 
whether directly or indirectly, te control the application of the income. 

(6) In determining whether a person has power to enjoy income within 
the meaning of this section, regard shall be had to the substantial result and effect of 
the transfer and any associated operations, and all benefits which may at any time 
accrue to such person as a result of the transfer and any associated operations shall 
be taken into account irrespective of the nature or form the benefits. 

(7) For the purposes of this section — 

{a) the expression ‘ assets’ includes property or rights of any kind, and the 
expression ’ transfer ’ in relation to rights includes the creation of those rights; 

{b) the expression ’ benefit ’ includes a payment of any kind; 

(c) references to income of a person not resident or of a person not ordina- 
rily resident in British India shall, where the amount of the inceme of a company 
for any y*ar or period has been deemed to have been distributed under sub-sec- 
tion (i) of section 23 A, include references to so much of the income of the com- 
pany for that year or period as is equal to the amount deemed to have been 
distributed to that person; 

{d) references to assets representing any assets, income or accumulations of 
income include references to shares in or obligations of any company to which, 
or obligation of any other person to whom those assets, that income or those 
accumulations are or have been transferred; 

(e) any body corporate incorporated outside British India shall be treated 
as if it were resident out of British India whether it is so resident or not. 

(8) The provisions of this section shall apply for the purposes of assessment 
to income-tax and super-tax for the year ending on the 31st day of March, 1940, 
and subsequent years, and shall apply, in relation to transfers of assets and asso- 
ciated operations whether carried out before or after the commencement of the 
Indian Income-tax (Amendment) Act, 1939. 



30 o 6 The Civil Court Manual (Imperial Acts). 44“E 

(9) Where any person has been charged to tax on any income deemed to 
be his under the provisions of this section, and that income is subsequently recei- 
ved by him, whether as income or in any other form, it shall not again be deemed 
to form part of his income for the purposes of this Act. 

44E. (i) Where the owner of any securities (in this sub- section and in sub- 

section (2) referred to as "the owner’) agrees to sell or 
Avoidance of tax by certain transfer those securities, and by the same or any 
transactions in securities. collateral agreement— 

(a) agrees to buy back or re-acquire the securities, or 

(b) acquires an option, which he subsequently exercises, to buy back or 
acquire the securities, 

then, if the result of the transaction is that any interest becoming payable in res- 
pect of the securities is receivable otherwise than by the owner, the interest pay- 
able as aforesaid shall, whether it would or would not have been chargeable to tax 
apart from the provisions of this section, be deemed for all the purposes of this 
Act to be the income of the owmer and not to be the income of any other person. 

(2) The references in sub-section (i) to buying back or re-acquiring the 
securities shall be deemed to include references to buying or acquiring similar 
securities, so, however, that where similar securities are bought or acquired, 
the owner shall be under no greater liability to tax than he would have been 
under if the original secuirities had been bought back or re-acquired. 

(3) Where any person carrying on a business which consists wholly or par- 
tly in dealing with securities agrees to buy or acquire any sequrities, and by the 
■same or any collateral agreement — 

(a) agrees to sell back or re-transfer the securities, or 

(b) acquires an option, which he subsequently exercises, to sell back or re- 
transfer the securities, 

then, if the result of the transaction is that any interest becoming payable in res- 
pect of the securities is receivable by him, no account shall be taken of the trans- 
action in computing for any of the purposes of this Act the profits arising from or 
loss sustained in the business. 

(4) Sub-section (3) shall have effect, subject to any necessary modifications, 
as if references to selling back or re-transferring the securities included references 
to selling or transferring similar securities. 

(5) For the purpose of this section — 

{a) the expression "interest’ includes a dividend ; 

(b) the expression "securities’ includes stocks and shares ; 

{c) securities shall be deemed to be similar if they entitle their holders te 
the same rights against the same persons as to capital and interest and the same 
remedies for the enforcement of those rights, notwithstanding any difference in the 
total nominal amounts of the respective securities or in the form in which they 
are held or the manner in which they can be transferred. ^ 

(6) The income-tax Officer may by notice in writing require any person 
to furnish him within such time as he may direct (not being less than twenty- eight 
days), in respect of all securities of which such person was the owner at any time 
during the period specified in the notice, such particulars as he considers necessary 
for the purposes of this section and for the purpose of discovering whether tax has 
been borne in respect of the interest on all those securities ; and if that person 
without reasonable excuse fails to comply with the notice, he shall be liable to a 
penalty not exceeding five hundred rupees and to a further penalty of the like 
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amount for every day after the infliction of such penalty during which the failure 
continues. 

44F. ( I ) Any person upon whom notice is served by the Income-tax Officer 

Avoidance of tax by sales filming himto furnish a statement of particulars relating 
cumdividena. securities in which, at any tune during the period 

specified in the notice he has had any beneficial interest, 
and in respect of which, within such period, either no income was received by 
him, or the income received by him was less than the sum to which the income 
would have amounted if the income from such securities had accrued from day 
to day and been apportioned accordingly, shall, whether an assessment to income- 
tax or super-tax in respect of his total income has or has not been made for the 
relevant year or years of assessment, furnish such a statement and such particulars 
in the form and within the time (not being less than twenty-eights days) required by 
the notice. 

(2) If it appears to the Income-tax Officer by reference to all the circum- 
stances in relation to the securities of any such person (including circumstances 
with respect to sales, purchases, dealings, contracts^ arrangements, transfers or any 
other transactions relating to such securities) that such person has thereby avoided 
or would avoid more than ten per cent, of the amount of the income-tax or super- 
tax for any year which would have been payable in his case in respect of the income 
from those securities if the income had been deemed to accrue from day to day and 
had been apportioned accordingly, and the income so deemed to have been appor- 
tioned to him had been treated as part of his total income from all sources for 
the purposes of income-tax or super-tax, then those securities shall be deemed to 
be securities to which sub section (3) applies. 

(3) For the purposes of assessment to income-tax or super-tax in the case 
of any such person, the income from any securities to which this sub-section 
applies shall be deemed to accrue from day to day, and in the case of the sale 
or transfer of any such securities by or to him shall be deemed to have been 
received as and when it is deemed to have accrued : 

Provided that this section shall not apply if such person proves to the 
satisfaction of the Income-tax Officer that the avoidance of income-tax or super- 
tax was exceptional and not systematic and that there was not in his case in any of 
the three preceding years any such avoidance of iixcome-tax or super-tax, or that 
the provisions of section 44E have been applied in his case in respect of such 
income. 

(4) If any person fails to furnish any statement or particulars required under 
this section, or if the Income-tax Officer is not satisfied with any statement or 
particulars furnished under this section, the Income-tax Officer may make an 
estimate of the amount of the income which, under the foregoing provisions of this 
section, is to be deemed to form part of the person’s total income for the purposes 
of income-tax and super-tax. 

(5) If any person without reasonable excuse fails to furnish any statement 
or particulars required under this section, he shall be liable to a penalty not exceeding 
five hundred rupees, and to a further penalty of the like amount for every day 
after the infliction of such penalty during which the failure continues. 

(6) For the purpose of this section the expression 'securities’ includes 
stocks and shares.] 

CHAPTER VL 

Recovery of Tax and Penalties. 

45. Any amount specified as payable in a notice of demand ^[^[under sub- 
, , section (3)] of section 23A or] under section 29 or an 

Tax when payable. order under section 31 *** *] section 33, 

LEG*. BEE. VII of 1939. 

1 Inserted by sec. 8 of Act XXII of 1930. 3 The words and figures "or section 32^^ 

2 Substituted for the words brackets and omitted by Act XXII of 1941 . 

•figure ^^under sub-sec. (4)^^ by see. 52 of Act 

C. C. M .— -377 
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shall be paid within the time, at the place and to the person mentioned in the 
notice or order, or if a lime is not so menticned, then on or before the first day 
of the second month following the date of the service of the notice or order, and 
any assessee failing so to pay shall be deemed to be in default, provided that, when 
an assessee has presented an appeal under seclicn 30 * * *], the 

Income-tax Officer may in his discreticn treat the assessee as not being in default 
as long as such appeal is undisposed of : 

^[Provided further that where an assessee has been assessed in respect of 
income arising outside British India in a country the laws of which prohibit or 
restrict the remittance of money to British India, the Inccme-tax Officer shall not 
treat the assessee as in default in respect of that part of the tax which is due in 
respect of that amount of his income which by reason of such prohiliticn cr res- 
triction cannot be brought into British India, and shall continue to treat the assessee 
as not in default in respect of such part of the tax until the prohibition or restric- 
tion is removed. 


Explanation . — ^For the purposes of this section inerme shall be deemed to 
have been brought into British India if it has been utilized cr could have been 
utilized for the purposes of any expenditure actually incurred by the assessee withe ut 
Bdtish India or if the income whether capitalised or not has been brought into 
British India in any form.] 

46 . (i) When an assessee is in default in making a payment of income-tax, 

, , , , ^ the Income-tax Officer may in his discretion direct that. 

Mode and time of recovery. addition to the amount of the arrears, a sum not 

exceeding that amount shall be recovered from the assessee ly way of fenalty. 

\ (lA) For the purposes of sub-section (i), the Inccme-tax Officer nay 
direct the recovery of any sum less than the amount of the arrears and may enhance 
the sum so directed to be recovered from time to time in the case of a continuing 
default, so however that the total sum so directed to be recovered shall not exceed 
the amount of the arrears payable.] 


LEO. EEP. 

1 The words, figures and letter ^'or undei 
section 33-A” omitted by sec. 52 as Act VI 
of 1939. 

2 Added by iM, 

8 Inserted by see. 8 of Act HI of 1928. 


Sec. 46. — Sec. 46 prescribes only a sum- 
mary remedy and there is nothing in that 
section or else\^heTe in the Act to indicate 
that that is the only remedy by which in- 
come-tax is recoverable. The time-limit pre- 
crilel in see. 46 (7) of the Act obviou«»ly 
applies to proceedings unler that section. 
When income-tax is assessed, it becomes a 
debt due by the assessee to the Crown. The 
Crown as a creditor has the o* dinary right 
of suit against the assessee. This is a right 
under the common law and there is nothing 
in the Act to take away this right. A suit 
for recovery of arrears of income tax wonl** 
undoubtedly be a suit of a civil nature and 
such a suit wodd cleirlv be maintainable 
under the provisions of sec. 9, C. P. Code, 
and would he governed by Art. 120, if not 
bv Art. 149 of the Limi^aion Act. 1941 1. 
TK. 673=196 IC. 228=1942 Pat. 87. 
There is no do”»bt that an arrear of unpail 
income-tax due bv an assessee is a debt duo 
to the erovn ani ^he Court can order pav- 
ment of a crown debt due bv a debtor on 6 
application of the crown without a formal 
attachment be*n«- issued, when there a**e 
f^ds in Court belonging to the debtor, gee. 


46 of the Income-tax Act is not exhaustive 
ani the Court Ccin oraer payment on more 
application. 1939 I.T,R. 411. Money reali- 
sed by s le in exeeution of assessee's proper- 
ty — ^Application by Crown for payment out 
towards income-tax due by assessee—Compe- 
tency — ^Power of Court to or'er payment. 
See I.L,R. 1938 M. 744=1938 M. 360 = 
(1938) 1 M.LJ. 351 (F.B.), Anears of in- 
come-tax Can be real seJ like an a rear ct 
land revenue under sec. 46 of the Act, and 
if orders are passed by the Commissioner, 
like an arrear of Municipal tax or local rate. 
4 PatL.T. 171=24 Cr.L.J. 490=1923 P. 
338. The Collector has power to ma" e a 
fr sh pss ssmen^ for in^ome-^ax if he fin ^s 
the first assessment made by him is low. 44 
B. 234=55 IC. 334=22 Bom.L.R. 88 . la 
order to succeed in a suit against the Col- 
lector for a declaration that he had acted 
without^ jii is iction in revising sums from 
the plain'^iff, it must be shown that he paid 
the sum under coercion. Income accruing to 
an executor rn^er a will is liable to be tax- 
ed and the Collector acts within the limits 
of his juris ’’iction in determining such per- 
son fn ho pUrgeahle 42 C. 151-26 I C. 
893—19 C.WN. 138. Competency of Income- 
tax Department to proceed under sec. 46 for 
re*overy of assessmen'- ma e af er wind- 
ing up or'^er without leave under sec. 171 
of the Comp'>nies Act. See (1946^ F.L..T. 29 
^ 
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(2) The Income-tax Officer may forward to the Collector a certificate under 
his signature specifying the am(.unt of arrears due from an assessee, and the Collector, 
on receipt of such certificate, shall proceed to recover from such assessee the amount 
specified therein as if it were an arrear of land revenue : 

^LProvided that without prejudice to any other powers of the Collector in 
this behalf, he shall for the purpe se of recovering the said amount have * * 

the powers which under the C^de of Civil Procedure, 1908, a Civil Court has 
*****] for the purpose of the recovery of an amount due under a decree.] 

(3) In any area with respect to which the C mmissioner has directed that 
any arrears may be recovered by any process enfircealle for the recovery of an 
arrear of any municipal tax or local rate impost d under any enactment for the 
time being in force in any part of the province, the Income-tax Officer may proceed 
to recover the amount due by such process. 

(4) The C /mmissioner may direct by what authority any power or duties 
incident under any such enactment as aforesaid to the enforcement of any process 
for the recovery of a municipal tax or local rate shall be exercised or performed 
when that process is employed under sub-section (3). 

(5) If any assessee is in receipt of any income chargeable under the head 
salaries ’’ the Income-tax Officer may require any person payii g the same to 

deduct from any payment subsequent to the date of such requisition any arrears 
due from such assessee, and such person shall comply with any such requisition, 
and shall pay the sum so deducted to the credit of the Central Government, or as the 
®[Gentral Board of Revenue] directs. 

\ (6) If the recovery of income-tax in any area has been entrusted to a 
Provincial Government under section 124 (i) of the Go\crnment of India Act, 
1935, the Provincial Government may direct with respect to that area or any part 
thereof, that income-tax shall be recovered therein with, and as an addition to, 
any municipal tax or local rate, by the same person and in the same manner as the 
municipal tax or local rate is recovered.] 

(7) Save in accordance with the provisions of sub-section (1) of section 42, 
®[or of the proviso to section 45], no proceedings for the recovery of any sum payable 
under this Act shall be commenced after the expiration of one year from the last 
day of he financial year] in which any demand is made under this Act ; 

’[Provided that where the sum payable is allowed to be paid by instalments 
the period of one year herein referred to shall be reckoned from the date on which 
tixe last of such instalments was due.] 


47. Any sum impc sed by way of penalty under the provisions of sub-section (2) 
_ - of section 25, section 28, ®[sub-section (6) cf section 

Recovery 0 pena les. sub-section (5) of section 44!^ or sub-section (l) 

of section 47, ’^[and any interest paya le under the provisions of sub-section {4), 
(b), (7) or ( 8 ) of sec ion 18-A] shall be recoverable in the manner provided in 
this Chapter for the recovery of arrear of tax. 


LEG^. REP. 

1 Added by sec. 16 of Act XVIH of 1933. 

2 Omitted by Act XXIIl of 1941. 

8 Subs Puted for ‘^oard of Inland Re- 
venue” by sec. 4 and S h. of Act IV of 1924. 

4SnbsMtuted by A.O., 1937. 

6 Inserted by sec. 53 of Act VII of 1939. 

0 Substituted for the words "the year," by 
irbld* 

Tpro'^iso to sub-pec. (7) of sec. 46 added by 
Act XXIIT of 1041. 

8 The words le ters, figure and brackets 
inserted ^ y •■ec. 54 of Act VTT of 1939. 

9 Inserted by Act XI of 1944. 


Sec. 46 (2): Sale under, by Colleptor 
— ^Priority over previous insolvfncy sals. 
— Though a land was at ache 1 an 1 <^old under 
the provisions of the Revenue Recove y Act, 
the sale would not give a higher ti'le to the 
purchaser than the owner of the land him- 
self would have given if he had alienated the 
property privately, when the sale was for 
the enforcement of other dues such as the 
income-^px. It is only if the sale was for 
the 1 nd-rerenue that the pu cha er would 
get a preferential ti^le free from all encum- 
bran-es. 158 LO. 776=42 L.W. 663=1935 
M. 882. 
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CHAPTER VII. 

Refunds. 

^[48, ( i) If any individual, Hindu undivided family, company, local authority. 

Refunds other association of persons, or any partner 

of a firm or member of an association individually 
satisfies the Income-tax Officer or other authority appointed by the Central Govern- 
ment in this behalf that the amount of tax paid by him or on 1 is behalf or treated 
as paid on his behalf for any year exceeds the amount with which he is properly 
chargeable under this Act for that year, he shall be ertitled to a refund of any such 
excess. 

(2) ^[The Appellate Assistant Commissioner or the Appellate Tribunal in 
the exercise of their appellate powers] if satisfied to the like effect shall cause a 
refund to be made by the Income-tax Officer of any amount found to have been 
wrongly paid or paid in excess. 

(3) Where income of one person is included under any provision of this 
Act in the total income of any other person such other person only shall be entitled 
to a refund under this section in respect of such income. 

(4) Nothing in this section shall operate to validate any objection or appeal 
which is otherwise invalid or to authorise the revision of any assessment or other 
matter which has become final and conclusive, or the review by any officer of a 
decision of his own own which is subject to appeal or revision, or where any relief 
is specifically provided elsewhere in this Act, to entitle any person to any relief 
other or greater than that relief or to entitle any person to claim a refund of tax 
payable before the commencement of the Indian Income-tax (Amendment) Act, 
1939, which he would not be entitled to claim but for the passing of that Act.] 


LEG-. EEF. 

1 Substituted sec. 55 Act YXl of 1939. 

2 Substitute for the original words by sec. 
91 iW, 


5eo. 48: Scope, — ^An application for re- 
fund of income-tax already paid by mis- 
take is not in the course of assessment 
under the Act. 27 Bom.L.R. 400=89 1.0. 

595=1925 B. 257. If the assessee is a per- 
son liable to Indian income-tax in respect 
of part of his income, a refund of Indian 
income-tax is ad mi ssible in respect of the 
sums or dividends received by him from sterl- 
ing companies registered and with their 
share register in the United Kingdom but 
satisfying the definition of a company in sec. 
2 (6) of the Act. 55 B, 734=33 Bom.IiJS». 
776=1931 B. 420. Certificate under sec. 20 
of the Act signed by the Principal Officer in 
the United Kingdom of such companies can 
be regarded as valid certificates for the pur- 
poses of sec. 48 (1) of the Act and refund 
granted on their production. 55 B. 734. As- 
sessment reduced after the passing of the 
Act— Party if entitled to refund. 1924 K*. 
24. 

Appeal. — There is no provision for appeals 
against a refusal to grant a refund under sec. 
48. So where the suit for refund of income- 
tax does not raise any question of assessment, 
it is not barred by sec. 67. 25 S.L.R. 426= 
136 1.0. 819=1932 S. 48. 

Ssa 48 (2)* — ^The legatee of the profits 
from the business of a firm due to one 
of the partners who died prior to the year 
of assessment is not entitled to maintain a 


claim for the lefund of income-tax under 
sec. 48 (2) because the deceased was not a 
person who paid the assessment on the fiim 
for the year in question nor was he liable 
as he could not himself have been an assessee 
for that year. 25 S.L.E. 426=136 I.C. 819 
=1932 S. 48. An association incorporated 
under sec. 26 of the Indian Companies Act as 
an association limited by guarantee not exist 
ing for earning profits, and prohibited undei 
the law from declaring any dividends to its 
members, is liable to assessment, and there is 
no exemption in the Income-tax Act in favoui 
of such a company as such. The fact that 
no relief under sec. 48 of the Act is available 
to such an association as in the case of other 
associations not incorporated under sec. 26 
of the Companies Act is an irrelevant consi- 
deration. 1936 A.L.J. 1085=1936 A. 764. 
A member of a firm means and can only mean 
a person who has entered into a partnership 
with another person or persons. If a minor 
is incapable of entering into partnership with 
another person or persons he caxmot be a mem- 
ber of a firm in which he is not a partner. That 
being so under s ee. 4 8, cl. (2) before amend- 
ment by Act XVm of 1933, a minor was 
not entitled to claim a refund. 165 I.O. 565 
=1936 S. 203. Sec. 48 (2) applies to a person 
who has been assessed and does not apply to 
a person who was dead before the assessment 
on his income was made, A dead person can- 
not be assessed to income-tax. 165 I.C. 328= 
1936 S. 137. 

Secs. 48 Aim 20. — If modify see. 14. See 
39 aW.N. 253. 
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48^4. General powei to make refunds,' — Repealed by Act VII of 1939, iS^. 58. 

49. ( i) If any person who has paid ^[by deduction under section 18 or other- 

Relief in respect of United Indian income-tax for any year on any part of 

Kingdom income-tax. income proves tc the satisfaction of the Inccme-tax 

Officer that he has paid ^[by deduction or otherwise] 
United Kingdom income-tax ®[for the corresponding year] in respect of the same 
part of his income and that the rate at which he was entitled to, and has obtained, 
relief under the provision^ of section 27 of the Finance Act, 1920, is less than the 
Indian rate of tax charged in resoect of that part of his income, he snail be entitled 
to a refund of a sum calculated on that part of his income at a rate equal to the 
difference between the Indian rate of tax ^[or the appiopriate rate of United King- 
dom income-tax, whichever is less,] and the rate at which he was entitled to, and 
obtained relief under that section : 

Provided that in no case shall the late at which such refund is calculated 
exceed h^tlf the Indian rate cf tax appropriate to the income of the person entitled 
to relief.] 

(2) In sub-section (i) — 

{d) the expression Indian Income-tax ’’ means income-tax and super- 
tax charged in accordance wdth the provisions of this Act ; 

{b) the expression “ Indian rate of tax ” means the amount of Indian 
income-tax exclusive of super-tax after deduction of any relief due to a claimant 
under the other provisions of this Act but before deduction of any relief due to 
him under this section, divided by his total income after deducting therefrom any 
income (including income from a share in an unregistered firm) exempted from 
tax by or under the provisions of this Act, added to the amount of Indian super-tax 
before deduction of any relief due to the claimant under this section divided by his 
total income ; 

(c) the expression ** Uniced Kingdom incon'e-tax ” means income-tax 
and super- tax chargeable in accordance with the provisions of the Income-tax 
Acts. 

\ (d) the expression appropriate rate of United Kingdom income-tax 
has the meaning assigned to that expression in section 27 of the Finance Act, 1920, 
as amended by the Finance Act, 1927.] 

®[49A. (i) The Central Government may, by notification in the official 

Gazette, make provision for the granting of relief in 
Relief in respect of ^ Indian respect of income on which has been paid both income- 
State and Dominion income- (including super-tax) under this Act and Dominion 

income-tax. 

(2) For the purposes of this section. Dominion income-tax” means any 
income-tax or super-tax charged under any law in force in any Indian State or in 
any part of His Majesty’s Dominions (other than the United Kingdom) where the 
laws of that State or part provide for relief in respect of tax charged on income 
both in that State or part and in British India which appears to the Central Board 
of Revenue to correspond to the relief which may be granted by this section. 


DKG'. RDF. 

1 Inserted by sec. 57 of Act VII of 1930. 

slnsf^ed by ibid, 

3 Substituted for the word "for that year” 
hy Act VII of 1939. 

* 4 Inserted by sec. 2 of Act XXIX, of 1934. 
o Proviso added by 57 of Act VII of 1939. 
0 Substituted by 57 of Act VTI of 1939. 

7 Added by sec. 2 of Act XXIX of 1934. 
s Secs. 49-A to 49‘D inserted by sec. 58 of 
Act Vn of 1939. 


Sec. 48-A : AppmcabiIiITT.— ^c. 48-A 
conies into play only when -'the income-tax 


has been actually paid in excess and not 
earlier. 18 Lah. 706=1938 Lah% 44. 

Sec. 49-A: Right op set off — ^If IiIMIT- 
E0 TO AMOUNT OF TAX LEGALLY REOOVEEABLE. 
— The expression "remaining payable by the 
person’^ in sec. 49-A should not be read is 
meanmg '^legally recoverable from the 
person”. If the Legislature had really in- 
tended that under sec. 49-A the right of set 
off was to be limited to an amount of tax 
legally recoverable, they could have espressly 
said so. 196 I.C. 228=1941 I.T.R. 673=1942 
Pat. 87. 



[S. 49 -B 


3012 


The Civil Court Manual (Imperial Acts). 


^[496. Where any dividend has been paid, credited or distributed or is deemed 
to have been paid, credited or distriluted to any cf 
Payment of income-tax by the persons specified in section 3 who is a shareholder 
comply to be deemed pay- q£* company which is assessed to ince me-lax in British 
ment by share-holder. elsewhere, such person shall be deemed in 

respect of such dividend himself to have paid inceme-tax (exclusive of super- tax) 
at the rate applicable to the total inceme of a company for the financial year in 
which the dividend has been paid, credited or distributed or is deemed to have 
been paid, credited or distributed on so much of the dividend as bears to the whole 
the same proportion as the amount cf income on which the company is liable to 
pay income-tax bears to the whole income of the company.] 

2L49C. (i) Where any dividend has been paid, credited or distributed or is 

deemed to have been paid, credited or distriluted to 
Relief granted to a company a shareholder of a company which has obtained the 

relief referred to in section 49 or granted under sec- 
share older. 49-A or under the India and Burma (Inccme-tax 

Relief) Order, 1937, the shareholder shall be deemed in respect of such dividend 
himself to have obtained such relief at the rate at which such relief has been granted 
in respect of income-tax only to the company for the financial year preceding the 
year in which the dividend was paid, credited or distributed or is deemed to have 
been paid, credited or distributed.] 

(2) If the rate at which a shareholder is deemed under sub-section (i) to 
have obtained relief exceeds the rate at which he would have been entitled to relief 
had such relief been given direct to him by or under the said sections or Order, any 
excess shall be recovered from him either as an addition to the tax payable by 
him on any assessment made on him under section 23 or section 34 or by setting 
it off against any relief due to him under section 48. 

49D. If any person who has paid by deduction cr otherwise Indian Income- 
Relief in respect of tax Y®^^ respect of any income arising without 

charged in country not pro- British India in a country the laws of which do not pro- 
viding for relief in respect of vide for any relief in respect of income-tax charged in 
British Indian income-tax. British India proves that he has paid inccme-tax by 
deduction or otherwise under the laws of the said country in respect of the same 
income, he shall be entitled to the deduction from the Indian inccme-tax payable 
of a sum equal to one-half of such Indian income-tax or to one-half of such tax 
payable in the said country, whichever is the less.] 

\Explanaiion . — ^The expression Indian income-tax ” in this section means 
income-tax and super-tax charged in accordance with the provisions of this Act.] 

^ 149 ^*]- Where under any of the provisions of this Act, a refund is found 
^ * * xr. , - to be due to any person, the Income-tax Officer, 

®LAppellate Assistant Commissioner] or Commissioner, 
payable. the case may be, may, in lieu of payment of the 

refund, set off the amount to be refunded, or any part 
of that amount against the tax, if any, remaining payable by the person to 
whom the refund is due. 

®L49^*] Where through death,i ncapacity, bankruptcy, liquidatic n or o her 


LEG. BEP. 

iNfew sec. 49-B substituted for old sec. 
49-B by XZXKm of 1941. 

sSub-sec. (1) of sec. 49-0 substituted by 
Act of m of 1941. 

8 Explpnatiou to sec. 49-D added by Act 
XXIII of 1941. 

4 The existing sec. 49-E was originally in- 
serted as sec. 49-A by see. 19 of the Ibidian 


Income-tax (Second Amendment) Act, 193G 
(XVIII of 1933) and was re-numbered ov 
sec. 59 of Act VII of 1939. 

5 Substituted for the words '^Assistant Com- 
missioner”, by ibid. 

6 The existing sec. 49-F was originally In 
serted as sec. 49-B by see. 19 of Act XVIII 
of 1933 and was re-nnmbered by sec. 60 of 
Act YU of 19aft. 
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Power of representative of ^ £oT snch cau^ have been 

deceased person or person dis- entitled to a refund under any of the provisions of this 
abled to make claim on his Act, or to make a claim under section 48 * or 49, 

behalf, is unaLle to receive such refund or to make such claim, 

his executor, administrator or other legal representative, or the trustee or receiver, 
as the case may be, shall I^e entitled to receive such refund or to make such claim for 
the benefit of such person cr his estate. 


No claim to any refund of income-tax ^[or super-tax] under this Chapter 
, . ^ shall be allowed, unless it is made within ^Lfour years 

c aims or financial year commencing 

next after the expiry of the previous year in which the 
income arcse, accrued or was received or was deemed to have arisen, accrued or 
been received or was brought into British India : 


50 - 

Limitation 

refund. 


Provided that ^^here the claim is to a refund of income-tax or super-tax 
paid prior to the commencement of the Indian income-tax (Amendment) Act, 1939, 
the claim shall not be allowed unless it is made within one year from tht last day 
of the year in which the tax was recovered or before the last day of the financial 
year commencing after the expiry of the previous year so defined in clause (ii) 
of section 2 in which the income arose on which the tax was recovered, whichever 
period may expire later :] 

Provided ^ffurther] that a claim to refund under section 49 tax paid 
prior to the commencement of the Indian Income-tax (Amendment) Act, 1939)9 
may be admitted after the period of limitation herein prescribed, when the appli- 
cant satisfies the Commissioner, or an Assistant C .mmissioner of Income-tax specially 
empowered in this behalf by the Central Board of Revenue, that he had sufficient 
cause for not making the claim within such period.] 


50A. Appeal against refusal to refund.—Omitted by S. 62 of the Indian Income' 
tax ^Amendment) Act 1939 (F 7 / of 1939). 


LEG. KEP. 

1 The word, figu. es and leter "or 48- A” 
omitted hy sec. 60 of Act VII of 1939. 

3 Inserted by sec. 61, itid. 

3 Substituted by sec. 61, iMd, 

4 Proviso added by sec. 8 of Act XKU of 
1930. 

5 Inserted by sec. 61 of Act Vn of 1939. 

6 These words, brackets and figures were 
inserted by ibid. 


Sec. 50. — ^Where an application for re- 
fund under see. 48 of the Income-tax Act is 
made beyond the time prescribed by sec. 5D 
of the Act, the Commissioner acts rightly in 
rejecting it under sec. 50; he has no power to 
extend the time prescribed by the section. 
13 R. 729. An application for refun i nnfer 
sec. 48 of the Income-tax Act must be made 
within the time limited by sec. 50 and on no 
consideration can an application made beyond 
that time be entertained. Though the assess- 
ment has been made only after the expiry of 
that period, that is no justification for pre- 
senting the application beyond time. It is 
quite true that it is impossible for the asses- 
see to ascertain whether he is or is not enti- 
tled to a refund un’^er sec, 48 (1) un il after 
an assessment is made, and that it works a 
hardship in making it incumbent on him to 


piesent his application for refund within the 
time limited by sec. 50, when the assessment 
itself is not made until after the expiry of 
that period. But the remedy lies not with 
the Courts adminis^^ering the law, but with 
the legislature. 13 R. 729=1936 R* 85, The 
words Hax was recovered*’ mean *^tax */as 
recovered by the Government^' and not "tax 
was refunded to the assessee” under the 
provisions of sec. 27 of the Act. 50 M. 920 
=1927 M. 1039=53 M.L.J. 672 (P.B.). 

Where an assessment for the year, 1926-27 
was made on the income of the "assessee's 
previous year" the financial year ending with 
the 31st March, 1926, the period of "one 
year" prescribed in sec. 50 of the Act ought 
to be compute 1 from the 1st April, 1926, 
and consequently a refund application made 
on the 22nd March, 1927, in respect of divi- 
dend in a limited company payable to the 
assessee on the 21st October, 1925, was with- 
in time. 3 LT.O. 76, 

Sec. 50-/4: eooPE—REMEDY under— Ip 
EXHAUSTIVE. — Where an assessee does not 
avail himself of the remedy of an appeal 
under seU. 50-A which is open to him, he can- 
not invoke sec. 45 of the Specific Relief Act 
for getting relief. 41 L.W. 329=1935 M. 
379 =68 M.L.J. 227 (E.B.); 13 R. 729=1936 
B. 85. 
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[S. 51 


CHAPTER VIII. 

Offences and Penalties, 

51. If a person fails without leasonable cause 


FaUwe to make payments - jjp ^ person fails without leasonable cause 

or deliver returns or statements ^ 

or allow inspection. excuse 

(^) to deduct and pay any tax as required by section 18 or under sub-section 
(5) of section 46 ; 

(b) to furnish a certificate required by sub-section (9) of section 18 01 by 
section 20 to be furnished ; 

{c) to furnish in due time any of the returns mentioned in ^[section 19AJ, 
^[section 20A], section 2X3 ^[sub-section (2) of] section 22, or section 38 ; 

[d) to produce or cause to be produced, on or before the date mentioned in 
any notice under sub-section (4) of section 22, such accounts and documents as are 
referred to in the notice ; 

(^) to grant inspection or allow copies to be taken in accordance with the 
provisions of section 39 ; 

he shall, on conviction before a Magistrate, be punishable with fine which may 
extend to ten rupees for every day during which the default continues. 

52. If a person makes a statement in a verification mentioned in ^[section 
19A or] ^[section 20A ®[or section 21] or] section 22 
False statement in decla- sub-section (2) of section 26 A|_ or sub-section (3) 

of section 30, *[or sub-section (3) of section 33] * 

* * which is false, and which he either knows or believes to be false, or does not 

believe to be true, he shall ^^[be punishable, on conviction before a Magistrate, with 
simple imprisonment which may extend to six months, or with fine which may 
extend to one thousand rupees, or with both.] 


LEG. BEE. 

1 Inserted by sec. 3 of Act XXIV of 1926. 

2 Inserted by sec. 21 of Act XVIII of 1933. 

3 Inserted by sec. 63 of Act VII of 1939. 

4 Inserted by see. 4 of Act XXIV of 1926. 

5 Inserted by sec. 22 of Act XVIII of 1933. 

6 Inserted by sec. 64 of Act VH of 1939. 

? Inserted by see. 9 of Act XXI of 1930. 

8 Substituted by Act XXIII of 1941. 

9 The words, brackets aud figures *^ox sub- 
sec. (2) of sec. 33-A or sub-sec. (3) of sec. 
50- omitted by sec. 64 of Act VII of 1939. 

10 Substituted for the words ^‘be deemed to 
have committed the offence described in sec. 
177 of the Indian Penal Code”, by Md. 

Secs. 51 and 52: An offence under see. 
52 is of a nature different from an offence 
under sec. 51 and therefore an accused cannot 
be convicted of an offence under sec* 51 with- 
out calling upon him to meet that charge on 
his being found not guilty of offence under 
see. 52. 30 K.L.B. 50=146 1,0. 848=1933 

K 358. Where there is a question of sanction 
and the sanctioning authority has sanctioned 
the prosecution under one section only, and 
the accused has been found not guilty of that 
offence, he cannot be found guilW of the 
other offence. 30 !Nrjii.B. 50=146 1.0. 848= 
1933 N, 358. 

Sbos. 51 TO 63, — IS’o one can be prosecu- 
cuted tinder the Act except at the instance of 
the Collector under sec. 36. 23 1,0. 504=15 
Cr.L.J. 296=12 A.L.J. 258. The Collector 
and not the District Magistrate can din^t 
proceedings to be taken for au offence under 
the Income-tax Act. 38 1.0. 993=18 0r.Lf. 
J", 433=15 A.li.l*. 163, Where a person was 
charged with maldng false statements in his 
petition of objection for the assessment of 


income-txa and the petition was not signed ox 
verified and the older to prosecute him did 
not disclose what particular statement was 
false and fell within sec. 193, Penal Code: 
held, that the conviction was bad. 38 1.0. 

993=15 A.LX 163. A conviction could not be 
maintaiied if there was no formal service of 
notice as required by the Act the letter having 
been sent by ordinary post unregistered: 17 
AX.0r. 146=49 1.0. 781. The prosecution of 
an assessee for failuie to produce his account 
books in obedience to a notice is not barred 
by reason of a prior order for penal assess- 
ment against him. 43 M. 498=38 M.L.J. 333. 
The only ground on which the Collector can 
direct a penal assessment is that the assessee 
has made a false return. The Collector can- 
no do so on the ground of non-production of 
account books by the assessee. 43 M. 498. 

Seo. 52. — ^An offence under sec. 52 is 
committed on the day a return made under 
sec. 22^ is verified by a party. 1930 A.L.jr. 
26=1929 A. 919. The essence of the offence 
under sec. 52, and Penal Code, sec. 177, lies 
in the verification of an untrue statement, 
and provided the statement was deliberately 
false or not believed to be true, subsequent 
rectification cannot make it any the less an 
offence, though it may be considered as an 
extenuating circumstance in awarding sen- 
tence. 1930 A.L.J. 26=1929 A. 919. There 
is nothing iu the Income-tax Act which sug- 
gests that it is essential that the act of send- 
ing an income-tax return under sec. 22 should 
be done only by an assessee. It can be done 
equally by an agent or other person in charge 
of the assessee^s business. The word ^‘person” 
in see. 52 and in see. 22 (2) includes a person 
duly authorised. An agent who sends a false 
statement is therefore Sable to be prosecuted 




s. 54] 


3015 


The Indian Income-tax Act (XI oe 1922), 

i^osecution to be at instence (i) A person shall not be proceeded against 

^s^ner Assistant Com. offence under section 5 1 or section 52 except at the 

instance of the ^[Inspecting Assistant Commissioner], 
f L (2) The Inspecting Assistant Gommissicner may either before or after the 
institution of proceedings compound any such offence.] 

54. (i) All particulars contained in any statement made, return furnished or 

Disclosure of information documents produced under the p^rovisions 

by a public servant. evidence given, or affidavit or 

. deposition made, in the course of any proceedings under 

this Act other than proceedings under this Chapter, or in any record of any assess* 
ment proceeding, or any proceeding relating to the recovery of a demand, prepared 
for the purposes of this Act, shall be treated as confidentialj and notwithstanding 
anything contained in the Indian Evidence Act, 1872, no Court shall, save as 
provided in this Act, be entitled to require any public servant to produce before it 
any such reti»rn, accounts, documents or record or any part of any such record, or 
to give evidence before it in respect thereof. 

(2) If a public servant discloses ary pardculars contained in any such 
statement, return, accounts, documents, evidence, affidavit, deposition or record, 
he shall be punishable with imprisonment which may extend to six months, and 
shall also be liable to fine. 


LEG. REE. 

1 Substituted for the words ^^Assistaut Com- 
missioner” by see. 65, Act VII of 1939. 

2 This sub-section substituted by Act VII 
of 1939. 


under see. 52, 54 L.W. 291=1941 Mad. 941 
= (1941) 2 M.L.X 475; LL.R. (1942) Mad. 
o28. Where the assessee submits a return, 
but ostensibly and openly that return is not 
a complete one but is stated to be incomplete, 
there is no verification of the return as would 
make the return a valid one or constitute 
commission of an offence under see. o2. 
(1929 A. 919, List.) 30 3Sr.L.R. 50=146 I.C. 
848=1933 N. 358. Sec. 52 is without preja 
dice to the piovision in sec. 476, Or. P. Code. 
An Income-tax Oj0Slcer, being a Revenue Court, 
can act under sec. 476, Cr. P. Code, and make 
a complaint of an offence committed before 
him. If an assessee produces and relies on 
false account books to show that his return of 
income is true while in fact it is false, he 
uses or attempts to use as genuine evidence 
which he knows to be false or fabricated, and 
can be convicted under sees. 193 and 196, I. 
P. Code. 20 N'.L.J, 214. Sec. 52 deals only 
with a false statement in the verification 
clause and does not cover the case of a false 
statement in the return of income to which 
the verification clause is attached. The pro- 
ceedings before the Income-tax Officer cannot 
be said to start until there is some inquiry 
into the income of the assessee, and a state- 
ment made in the return of income-tax is not 
evidence given in a proceeding before the 
Income-tax Officer. See. 52 provides for the 
punishment of such an offence under sec. 
177, I. P. Code; it cannot become punishable 
under sec. 193, I. P. Code, as well 20 NX, 
J, 214. Complaint for offence under — In- 
come-tax Officer not recording finding that 
further enouiry was expedient — Ri^ht of ap- 
peal not affected — Proceeding, if vitiated. 8 
R. 25. 


Sec. 54: Scope and meaning.— All that 
sec. 54 provides for is, that the documents 
specified shall be treated as confidential and 
that no Court shall require a public seivant 
to produce them. It cannot, by any stretch 
of language, be taken to mean that an asses- 
see cannot himself disclose the contents of the 
documents referred to therein. X.L.R. (1944) 
All. 221=1944 O.W.N. (H.O.) 58 (2)~1944 

A.L.J. 118=1944 All. 114. PubHc servant— 
Meaning of. I.L.R. (1942) Bom. 767. The 
wording of sec. 54 (1) is perfectly clear. It 
is emphatic in its lan^age and mandatory in 
its provisions. Though, as a matter of prac- 
tice, the Income-tax Authorities may allow a 
paitner to inspect the books of his firm which 
have been deposited with him that is in no 
way any departure or exception to the provi- 
sions of sec. 54. No person, even if he is a 
partner in the firm whose books are m the 
possession of the Income-tax Officer is enti- 
tled to production or even to an examination 
as of right of the books which that officer has^ 
when the same has been produced before 
him in the course of proceedings under the 
Income-tax Act. If an application is taken 
out in a suit in Court by a partner of the 
firm to call upon the Income-tax Officer to 
produce the book, the Income-tax Officer is 
entitled to refuse to produce it. I.L R. (^1942) 
Bom. 767=1942 B. 289; 1941 I.T.R. 693; 
1942 M. 276 (1)=1942 1 M.L.X 36. Sec. 54 
only lays a prohibition or the Court; it does 
not confer any exemption on the Income-tax 
Officer who is subject to every process of the 
Court. 1939 I.T.R. 331=1939 Mad. 546= 
(1939) 1 M.L.J. 791. See. 54 does not merely 
exclude evidence with regard to contents of 
any documents which may be produced before 
the Income tax Authorities for purposes of 
assessment, but it forbids any evidence with 
regard to such documents. It is wide enough 
to exclude evidence to the effect that account- 
books have been produced before the Income- 
tax Officer. 1935 L. 272. The intention of 


C. C. M.— 378 
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(3) ] Nothing in this section shall apply to the disclosure — 

(a) of any such particulars for the purposes of a prosecution under * 

the Indian Penal G)de in respect of any such statement, return, accounts, docu- 
ments, evidence, affidavit or deposition, or for the purposes of a prosecution under 
this Act, or 

(b) of any such particulars to any person acting in the execution of this Act 
where it is necessary to disclose the same to him for the purposes of this Act, or 

(c) of any such particulars occasioned by the lawful employment under 
this Act of any process for the service of any notice or the recovery of any demand, 
or 

. W s-ny such particulars to a Civil Court in any suit to which Govern- 
ment is a party, which relates to any matter arising out of any proceeding under 
this Act, or 

(e) of any such particulars to the Auditor General of India for the purpose 
of enalling him to discharge his functions under section 144 of the Government of 
India Act, 1935, or 

if) such particulars to any officer appointed by the Auditor General 

of India or the Central Board of Revenue to audit income-tax receipts or refunds, 
or 

(g) of any such particulars, relevant to any inquiry into the conduct of an 
official of the Income-tax Department, to any persons appointed Ccmmissicncrs 
under the Public Servants (Inquiries) Act, 1850, or to an officer otherwise appointed 
toehold such inquiry, or to a Public service Commission established under the 
Government of India Act, 1935, when exercising its functions in relation to any 
matter arising out of any such inquiry, or] 

"*1 (Si) of ^^y such particulars, relevant to any inquiry into a charge oj 
misconduct in connection with income-tax proceedings against a lawyer or regis- 
tered accountant, to the authority referred to in sub-section (3) of section 61, when 
exercising the functions referred to in that sub-section,] ; [or]® 

W ] of ^uy such particulars occasioned by the lawful exercise by a 
public servant of his powers under the Indian Stamp Act, 1899, to impound an 
insufficiently stamped document, or] 


1 The words “Pi ovided that” omitted and 
the proviso numbered as sub-sec. (3) by sec. 
•66 of Act VII of 1939. 

2 The words and figures “sec. 193 of” omit- 
ted by sec. 9 of Act XXII of 1930. 

3 Inserted by sec. 66 of Act VII of 1939. 
1 Inserted by sec. 4 of Act XII of 1940. 
sOiiginal cl. (cc) inserted by sec. 23 of 

Act XVTII of 1933, re-le tered as el. 
(h) by see. 66 of Act VII of 1939. 

6 Inserted by Act XXV of 1942. 


•54 is to encourage an assessee to make a full 
and true disclosure of all relevant facts with- 
in his knowledge knowing that any state- 
ment made by him will not subsequently be 
used against him. It is certainly open to an 
assessee to object to answering interroga- 
tories on statements made by him in such 
proceedings on the ground that they are pri- 
^leged. 151 1.C. 104=1934 N. 181. The ob- 
ject of sec. 54 clearly is to make the income 
tax returns and statements confidential as 
between the assessee and the Income-tax De- 
partment, and against the whole world, ex- 
cept for^ certain limited purposes provided by 
■the section itself. A Court cannot, on the 
application of a defendant, order the plaintiff 
“to obtain certified copies of his returns and 


statements of his agent made before the In- 
come-tax Officer, as that would clearly be an 
evasion of the prohibition contained in the 
section- Such copies are inadmissible in evi- 
dence unless the plaintiff desires their reten- 
tion. 1938 Eang.L.B, 243=1938 Rang. <i76. 
A statement on oath made by a partner of a 
business before the Income-tax Officer is not 
inadmissible in e-vidence, and the Court is 
not precluded by sec. 54 from admitting in 
evidence a certified copy of the statement 
given to one of the partners by the Income- 
tax Author*t*es. 50 L.W. 681=1939 LT. 
R. 560=1940 Mad. 308. Income-tax return 
— Certified copy of — Admissibility in evidence 
to prove contents of return. See I.L.R. 1940 
Mad. 329=1940 M. 161=50 L.W. 815^ 1940 
M. 768=(1940) 2 M.L.J. 257. Ce tifiel copy 
of statements recorded or orders passed by 
Income-tax Offi'^er — ^Admissibility in evidence. 
See I.L.R. (1946) Nag. 433. Tinder sec. 54 
all proceedings under the Act are required 
to be treated as confii.'’ential. An Income-tax 
Officer is therefore not justified when dealing 
with an assessment, in allowing that assess e’s 
partners to he present and to take part in ihe 
proceedings though the latter are not concern- 
ed with the assessment of the assessee. I.L. 
B. (1943) Bom. 152=6 BX.J. 28=45 Bom. 
L.B. 31=1943 Bom. 77. 
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(t) of such fact, to an authorised officer of the United Kingdom, or of any 
Indian S^ate or of any pait of His Majestys’ Dcminions which has entered into 
an agreement wiffi British India for the granting of double taxation relief, as may 
be necessary for ihe purpose of enabling such relief or a refund under section 49 of 
this Act to be given, or 

(j) of such facts, to an officer of a Provincial Government, as may be neces- 
sary for the purpose of enabling that Government to levy or realise any tax imposed 
by it on agdcultural income, or 

(Jt) of such facts, to any authority exercising powers under the Sea Customs 
Act, 1878, or any Act of the Gmtral Legislature imposing a duty cf excise as may 
be necessary for enabling it duly to exercise such powers, or 

(/) of such facts, 2[to anv person charged by law with the duty of inquiring 
into the qualification of electors] as may be necessary to establish whether a p erscn 
is or is not entitled to be entered on an electoral roll, or 

(m) ®[of] so much of such particulars, to the appropriate authority, as may 
be necessary to establish whether a person has or has not been assessed to income- 
tax in any particular year or years, where under the provisions of any law for the 
time being in force such fact is required to be established.] 

(4) ] Nothing in this section shall apply to the production 
by a public servant before a Court of any document, declaration or affidavit filed, 
or the record of any statement or deposition made in a proceeding under section 
25A or] section 26A, or to the giving of evidence by a public servant in respect thereof. 

(5) ] No prosecution shall be instituted under this section 
except with the previous sanction of the Commissioner. 


CHAPTER IX. 
Super-tax. 


55. In ad lition to ^he income-tax charged for any year, there shall be charged, 
nu r levied and paid for that year in respect of the total 

arge o super- ax. income of the previous year of any '^[individual, Hindu 

undivided family, ^[company, local authority, unregistered firm or other association 
of persons], not being a registered firm, ^[cr the partners of the firm cr members 
of the association individually,] an additional duty cf income-tax (in this Act referred 
to as siiper-+ax) at the rate or rates laid donwn for that year by Act of the ^®[Central 
Legiiature] : 


LEG*. EEF. 

1 These clauses were substituted for the ori- 
ginal cl. (d), hy sec. 66 of Act VII of 1939, 

2 Substituted by Act XXIII of 1941. 

s laser ed by sec. 4 of Act XII of 1940. 

4 From the original proviso which was in 
serted by sec. 10 of Act XXI of 1930, tho 
word "Piov ded furt^^er that” were omitted 
and the proviso numbered as sub-sec. (4) by 
sec. 66 of Act VU of 1939. 

5 These words, letter and figure were inser- 
ted by ibid. 

6 The words ‘Provided further that” were 
omitted and the proviso numbered as sub-sec, 
(5), ibid. 

7 Substituted for ^^ndividual, unregistered 
firm, Hin'lu undivided family or company” 
with effect from 1st Anril, 1923, by secs. 7 
and 11 of Act XI of 1924. 

8 Substituted for ^company, unregistered 
firm or other association of individuals” by 
sec. 67 of Act VTI of 1939. 

9 Inserted by ibid. 

10 Substituted for *^Indian Legislature” by 
A.O., 1937. 


Sec. 55. — Eegistration in the manner pres- 
cribed under the Act is a condition precedent 
to the right of the Income-tax Officer to pro- 
ceed under see, 55. 1933 R. 229=11 R. 380. 
The word “individuaP' in the proviso ro sec. 
55 of the Act includes a Hindu undivided 
family. 57 A. 745=1935 A. 444=1935 A.L. 
J. 364. 

J\SSESSMENT IP TO BE AS INCOM OP INOIVE- 

BUAL OR OP Hindu dnd^v ded r\MiLT— T est. 
— ^In order to determine whether the income 
of an assessee should be taxed as an income 
of an individual or of a Hindu undivided 
family under sec. 55, the test is whether the 
income re eived by the assessee is exclusively 
his own or the income of a joint family. If 
the income is his individual income and not 
of a Hindu undivided family he would be 
rightly assessed as an individual. Where a 
Hindu family consists of the assessee (ihe 
widow of the last surviving coparcener) and 
her mother-in-law (the widow of the last sur- 
viving copaxcener^s fathe’^), the assessee is the 
sole own^r of the uroperty which has devol- 
ved on her on the death of her husband. That 
property may be joint property and she and 
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^[Provided that where under the provisions of clause {b) of sub-section (5) 
of section 23 an unregistered firm has been assessed in the manner applicable to a 
registered firm, super-tax shall be payable by each partner of the firm individually 
on his share in the income, profits and gains of the firm and not by the firm itself :] 

Provided ^[further] that, where the profits and gains of an unregistered firm 
^[or other association of persons not being a company] have been assessed to super- 
tax, super-tax shall not be payable by ^[a partner of the firm or a member of the 
association, as the case may be], in respect of the amount of such profits and gains 
which is proportionate to his share.. 


LEG-. REE. 

1 Inserted by sec. 67 of Act VII of 1939. 

2 Substituted for "an individual having a 
share in the firm”, by ibid. 


her mother-in-law may constitute in a broad 
sense a Hindu undivided family but the in- 
come she receives from the property can in 1 o 
way be regarded as an income of the family. 
Such income is therefore liable to be assessed 
as an income of an individual and not as an 
income of the joint family notwithstanding 
that it is subject to the right of maintenance 
in favour of her mother-in-law. The daughter- 
in-law and mother-in-law do not form a Hindu 
undivided family within the meaning of that 
term as used in see. 55 in relation to the 
income. I.L.E. (1943) Nag. 458=1943 N.L. 
J. 179=1943 Nag. 160. The expiessiou 
'mdivided family*^ in sec. 55 of the 
Income-tax Act includes females and is much 
wider than the expression "coparcenary’^ 
which includes only the males in whom the 
joint family property vested. In the ease of a 
joint Hindu family ('onsistng of the sssessee, 
his mother and his wife, the income received 
by the assessee as sole surviving coparcener 
by right of survivorship has to be taxed as 
the income of a Hindu undivided family for 
the purposes of super-tax under sec. 55 of 
the Act, and not as his own individual in- 
come. 59 B. 618=37 Bom.L.R. 692=1935 B. 
412. The phrase "Hindu undivided family*^ 
is used in the statute with reference not to 
one school only of Hindu Law, but to all 
schools; and it is a mistake in method to 
begin by passing over the wider phrase of 
the Act the words ^‘Hindu coparcenary”. 
All the more it is not possible to say on the 
face of the Act that no female can be a 
member. Where therefore the income be- 
longs not to the assessee himself but to the 
assessee, his wife and daughter jointly, the 
association of snch individuals can be des- 
cribed as a “Hindu undivided family”. 64 I. 
A. 28=T.L.R. (1937) 1 Cal. 653 =41 C.W.N. 
385=1937 P.C. 36= (1937) 1 M.L.X 312 (P. 
0,). In an extra-legal sense and even for some 
purposes of legal theory, ancestral property 
may perhaps be, described as family property, 
but it does not follow that in the eye of the 
Hindu law it belongs, save in certain circum- 
stances, to the family as distinct from the in- 
dividual. By reason of its origin, a man’s 
property may be liable to be divested wholly 
or in part on the happening of a particular 
event, or may be answerable for particular 
obligations, or may pass at his death In a 


particular way; but if, in spite of all such 
facts, his personal law regards him as ^he 
owner, the property as his property ind the 
income therefrom as his income, it is charge 
able to income-tax as his, i.e., as the income 
of an individual. It would not be in conson- 
ance witli oidinaiy notions or with a ^ 

interpretation of the law of the Mitaksbr^c’ 
to hold that property which a man has obtain- 
ed from his father belongs to a Hindu ua- 
divided family by reason of His having ^ wife 
and daughters. 64 I.A. 28=41 C.W.N. 385 
= (1937) 1 M.L.J. 312=I.L.R. (1937) I Cal. 
653 (P.G.). The income received by right of 
survivorship by the sole surviving male mem- 
ber of a Hindu undividtd family can be tax- 
ed in the hands of such male member s his 
own individual income for the purposes of ss- 
sessment to super-tax under see. 55. 31 S.L. 
R. 583=39 Bom.L.R. 1010=46 L.W. 223= 
169 I.C. 7=1937 P.C. 239 (P.C.). A Hindu 
widow on whom devolves the property^ of hei 
husband on his death is the owner of the i ro- 
perty, and so long as she is alive, one has iun\ 
vested interest in the succession. The entire 
income belongs to her and is liable to be 
assessed as the income of an individual 
and not as that of an undivided Hindu family 
within the meaning of sec. 55, notwithstand- 
ing that it is subject to the right of mainten- 
ance in favour of her "widowed mother-in-law. 
The daughter-in-law and the mother-in-law do 
not form a Hindu undivided family within the 
meaning of that term as used in sec. 55, in re- 
lation to the income. 1943 LT.Rep. 154, 
Seos. 55 TO 59. — Super-tax — ^Income from 
dividends — Liability to pay super-tax in the 
hands of recipient. 3 P. 470=78 I.C. 783. 
Where an unregistered Association is con- 
verted into a limited company, the rate of 
super-tax applicable to it in respect of the 
profits of the Association for the year pre- 
vious to that of the conversion, is the fiat 
rate of one anna in the rupee appropriate to 
a company. 1938 P.C. 1=55 LA, 38=52 B. 
123=54 M.L.L 1 (P.C.). Super-tax— Liabi- 
lity for — ^Undmded profits-— Capitalisation of 
— Bonus shares newly issued on basis of — 
Super-tax, on value of — Shareholders^ liability 
for. 47 M. 837=47 M.L.J. 242. Company — 
Profits — ^No declaration of dividend — ^Profits 
distributed as bonus shares — Super-tax — Lia- 
bility of shareholders. 2 R. 211=1924 R. 
337. Super-tax being calculated on the in- 
come of the pre'rious year, the fact that the 
assessee became entitled to larger share in a 
firm at the time of assessment does not en- 
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56. ^[“Except in cases to which Section 15A applies or to which by clause 

Total income for purposes (^) 9 ^ P'^'^^iso to sub-sections (3) and (4) of section 

of super-tax. 25 those sub sections do not apply and] Subject to the 

provisions of this Chapter, the total income of any 
^[individual, Hindu undivided family, company, ®Llocal authority], unregis- 
tered firm or other ^[association of persons] shall, for the purposes of super- 
tax, be the total income as assessed for the purposes of income-tax, and where 
an assessment of total income has become final and conclusive for the purposes 
of income-tax for any year, the assessment shall also be final and conclusive for 
the purposes of super-tax for the same year. 


1(a)* * HC * :|c 

57. Non-resident partners and shareholders. — Omitted by S. 69 of the Indian Injcorm- ' 
tax (Amendment) Act, 1939 {VII of 1939). 

58. (i) All the provisions of this Act, ® [^relating to the charge, assessment, 
collection and recovery of income-tax except those 
contained in] section 3, ®[the second proviso] to sub- 
section (i) of section 7, ’[the second and third provisos 

to section 8, ^[clauses {a) and {h) of sub-section (2) of section 14], and sectioni5,® 
£i 5 A] 19, ^®[and 20 and the first proviso to sub-section ( i) of section 41 and 

section] i 4 [i 6 * 58F and ^®]sub-secdon (2)] of section 58G] shall apply, so far 

as may be, to the charge, assessment, collection and recovery of super-tax. 

17* ♦ * * * :|f 


Application of Act to super- 
tax. 


(2) Save as provided in 1® [sub-sections (2), {2A), (sB), (3B), (3C), 

(3JD), and (3 jB)] of section 18,] ®®* * * ®i[and section 58H] super-tax 

shall be payable by the assessee direct. 


LEG. BEE. 

1 Inserted by Act XE of 1944 and Ordinance 
TX of 1945. 

i-a Omitted by sec. 10 of Act IH of 1928. 

2 Substituted for "individual, unregistered 
firm, Hindu undivided family or company”, 
by sees. 8 and 11 of Act Xt of 1924, 

3 Inserted by see. 68 of Act VII of 1939. 

4 Substituted for "association of indivi 
duals”, by 

5 Substituted for "except” by see. 25 of Act 
XVni of 1933. 

6 Substituted for “the proviso” by see. 70 
of Act vn of 1939. 

7 Substituted for the words and figure "lh^‘ 
provisos to sec. 8” by sec. 25 of Act XVIH 
of 1933. 

8 Substituted by Act XXHI of 1941. 

9 The figures [15- A] inserted by Ordin- 
ance IX of 1945. 

10 The figures "18” omitted by sec. 70 of Act 
VII of 1939. 

11 The figures "18” omitted by sec. 25 of 
Act XVm of 1923. 

12 Substituted for the figures "20” by see. 
70 Act vn of 1939. 

18 The figures "21” omitted by ibid, 

14 Substituted for the word and figures "and 
48” by sec. 25 of Act XVIII of 1933. 

15 The figures "48” omitted by sec. 70 of 
Act vn of 1939. 

16 Substituted for the word, brackets and 
figures "sub-sections (2) and (3)” by i bid, 

17 Omitted by sec. 25 of Act XVUI of 
1933. 

18 Inserted by ibid, 

1® Substituted for the words, brackets, 
figures and letters "sub-sections ( 3 -A), ( 3 -B), 


(3-3) and (3-D)” by sec. 70 of Act VII of 
1939. 

20 Sec. "57” omitted by ibid, 

21 Inserted by sec. 4 of Act XH of 1929. 


able the tax being calculated on such mci'ea- 
sed share. 26 Bom.L.B. 366=48 B. 504= 
1924 B. 361. Levy of super-tax after the 
year of assessment is closed — Suit for refund 
— Mainlainability. 18 S.L.B. 9=78 I.C. 438 
=1925 S. 67. Assessee controlling and re- 
('eiving income from family companies — 
Liability to super-tax. 51 B. 372=1927 B. 
371. Per Marten, C. J. — Though it is per- 
missible in law for the Crown to enquire into 
the genuineness of the transactions between 
the assessee and the family company, it would 
be quite wrong to start with the presumption 
that those transactions are sham ones. On 
the contrary, one should start with the pre- 
sumption that they are genuine and throw the 
onus on the Crown to prove the contrary. 51 
B. 372=1927 B. 371, 

Sec. 56. — There is no provision iu the Act 
for the assessment to income-tax or super-tax 
of the estate of a deceased person. 31 O.W. 
X 630=103 I.C. 120=1927 C. 518. 

Sec. 58. — ^Under sec. 58 read with sees. 34 
and 35 the Assistant Commissioner has juris- 
diction to inquire into an appeal from the 
order demanding super-tax. 145 I.C. 145= 
1933 S. 158. As to power of Income-tax 
Ofdcer to refuse to renew certificate of regis- 
tration of firm, see 31 N.L.E. (Supp.) 233= 
1936 N. 121. See also 51 M.L.J. 1 (P.C.), 
cited under sec. 55, supra; 53 A. 445=1931 
A.L.J. 336=1931 A. 421. 
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HGHAPTER IXA. 

Special Provisions relating to certain classes of Providend Funds. 

58A. In this Chapter, unless there is anything 
Definitions. repugnant in the sut ject or context, — 

(а) a recognised provident fund ” means a provident fund which has been 
and continues to be recognised by the Commissioner, in accordance with the pro* 
visions of this Chapter ; 

(б) an “ employer ” means — 

(i) a Hindu undivided family, company, firm, or other association of 2* * 

persons, or 

(h) an individual engaged in a business, profession or vocation whereof 
the profi s and gains are assessable to inccme-tax under section 10, * * 

maintaining a provident fund for the benefit of his or its employers. 

(c) an “ employee ” means an employee participating in a provident fund, 
but does not include a personal or domestic servant ; 

(d) a “ contribution ” means any sum credited by or on behalf of any 
employee out of his salary, or by an employer out of his own monies, to the individual 
account of an employee, but does not include any sum credited as interest ; 

(e) the “ balance to the credit ” of an employee means the total amount 
to the credit of his individual account in a provident fund at any time ; 

(/) the “ annual accretion ” to the balance to the credit of an employee 
means the increase to such balance in any year, arising from contributions and 
interest ; 

(^) the accumulated balance due ” to an employee means the balance to 
his credi% or such portion thereof as may be claimable by him under the regulations 
of the fund, on the day he ceases to be an employee of the employer maintaining 
the fund ; and 

(^) the ‘‘ regulations of a fund ” means the special body of regulations 
governi/g the constitution and administration of a particular providend fund. 

58B. (i) The Commissioner of Income-tax may accord recegnitien to any 

Provident fund which, in his opinicn, satisfies the 
The according and with- conditions prescribed in section sfC and the rules 
drawal of recognition. made thereunder, and may, at any time, withdraw such 

recognition, if, in his opinion, the provident fund contravenes any of those conditions^ 
* * * * 4: * 

(2) 1 An order according recognition shall take effect on such date as 
the Commissioner may fix in accordance with any rules theCentral Board of Revenue 
may make in this behalf, such date not being later than the last day of the financial 
year in which the order is made. 

(3) ] An order withdrawing recognition shall take effect from the day on 
which it is made. 

(3-^) An order according recognition to a provident fund shall not, 
unless the G )mmissioner otherwise directs, be affected by the fact that the fund 
is subsequently amalgamated with another provident fund on the occurrence of an 
amalg imation of the undertakings in connection wi'h which the two funds are 
maintained, or that it subsequently absorbs the whole or a part of another pro- 
vident fund belonging to an undertaking which is wholly or in part transferred to 
or merged in the undertaking of the employer maintaining the first mentioned 
fund.] 

(4) ] An employer objecting to an order of the Commissioner refusing 
to reccg.iise r an order withdrawing reergnitien frrm] a provident fund may 
appeal, withi n sixty days rf such order, to th^ C'^n^ral Board rfR<" venue. 

LEG. REP. ted by ibid, 

1 Chapter IX-A inserted by see. 5 of Act 4 Sub sec, (2) omitted and Pub-secs (3), (4) 

XIT of 1929. and (5) re-numbered as (2), (3) and (4) rea- 

2 The word "individuals or^' omitted by peetively by sec. 72 of Act VII of 1939 

see. 7i of Act VII of 1939. sinsertel by sec. 9 of Act XL of 1940. 

8 The words and figures "or sec. H” omit- « Inserted by see. 72 of Act VII of 1930. 
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The appeal shall be in the form and shall be verified in the manner pres- 
cribed by the Central Board of Revenue. 

58C. (i) In order that a provident fund may 

Conditions to be satisfied receive and retain recognition, it shall satisfy lhe ccn- 
fJnd^ recognised provident ^itions set out below and any other conditions which 

the Gmtral Government may, by rule, prescribe — 

(a) All employees shall be employed in India, or shall be employed ly an 
employer whose principal place of business is in British India. 

^[Provided that the Commissioner may, if he thinks fit and sulject to such 
conditions, if any, as he thinks proper to attach to the recognition, accord recognition 
to a fund maintained by an employer whose principal place of business is not in 
British India notwithstanding that a proportion not exceeding ten per cent, of the 
employees is employed outside India.] 

(b) The contributions of an employee in any year shall be a definite propor- 
tion of his salary for that year, and shall be deducted by the employer from the 
employee’s salary in that proportion, at each periodical payment of such salary 
in that year, and credited to the employee’s individual account in the fund. 

^[Provided that an employee who retains his employment while serving 
in His Majesty’s Forces or when taken into or employed in the national service 
under the National Service (European British Sulject s) Act, 1940, or the National 
Service (Technical Personnel) Ordinance, 1940, may, notwnhstanding that he 
receives from the employer no salary or a salary less than he would have received 
had he not entered His Majesty’s Forces, or been so taken into or emr Icyed in the 
national service, contribute to the fund during his service in His Majesty’s Forces 
or while so taken into or employed in the national service a sum not exceeding the 
amount he would have contributed had he continued to receive frem the emp lever 
the same salary (including increments, if any) as he would have received had "he 
not entered His Majesty’s Forces, or been taken into or employed in the national 
service.] 

(c) Subject to the provisions of section 58D, the contributions of an employer 
to the individual account of an emplcyee in any year shall not exceed the amount 
of the contributions of the employee in that year, and shall be credited to the 
employee’s individual account at intervals not exceeding one year. 

{d) The fund shall consist of contributions as above specified ®[and cf dona- 
tions, if any, received ^[by the trustees]], of accumulations thereof, and cf interest 
(simple and compound), credited in respect of such ®LcontriLutions, dcnaiicns and 
accumulations], and of securities purchased therewith, and of no other sums. 

{e) The fund shall be vested in two or more trustees ®[or in the Official 
Trustee] under a trust which shall not be revocable save with the consent of all 
the beneficiaries. 

(/) The employer shall not be entitled to recover any sum whatsoever frem 
the fund, save in cases where the employee is dismissed for misconduct or voluntarily 
leaves his employment otherwise than on account of ill-health or other unavcidalle 
cause before the expiration of the term of service specified in this behalf in the 
regulations of the fund. 

In such cases the recoveries made by the employer shall be limited to the 
contribudons made by him to the individual account of the emplcyee, and to 
interest (simple and compound) credited in respect of such contriluiicns and 
accumulations thereof, in accordance with the regulations of the fund. 

(g) The accumulated balance due to an employee shall be payable on the 
day he ceases to be an employee of the employer maintaining the fund. 


LEG. REP. 

1 A^ded by sec. 10 of Act XL of 1940. 

2 Proviso added by sec. 10 of Act XL of 
1940 and sha'l have effect from 3rd Seplem 
ber, 1939. 

8 Inserted by sec. 10 of Act XL of 1940. 


4 The words ^T^y the trustees” substituted 
f^r the woris “±iom the trustees” by Act 
XXIII of 1941. 

5 Substituted for ^^contributions and accu- 
mulations” by see. 10 of Act XIj of 1040, 

6 Inserted by sec, 2 of Act IV of 193.1. 



3022 


The Civil Court Manual (Imperial Acts). 


[S. 58.D 


(A) Save as provided in clause (g) or in accordance with such conditions 
and restrictions as the Central Government may, by rules, prescribe, no portion 
of the balance to the credit of an employee shall be payable to him. 

(2) Where there is a repugnance between any regulation of a recognised 
provident fund and any provision of this Chapter or of the rules made thereunder, 
the regulation shall, to the extent of the repugnance, be of no effect. 

The Comnaissioner may, at any time, require that such repugnance shall be 
removed from the regulations of the fund. 

58D. Subject to any rules which the Central 
Power to relax restrictions Government may make in this behalf, the Commissioner 
of employers’ contributions in respect of any particular fund, relax the provi- 

ocrtam cases, sions of condition (c) of sub-section (i) of section 58C — 

(a) so as to permit the payment of larger contributions by an employer to 
the individual accounts of employees whose salary does not exceed five hundred 
rupees per mensem ; and 

{b) so as to permit the crediting by employers to the individual accounts 
of employees of periodical bonuses or other contributions of a contingent nature, 
where the calculation and payment of such bonuses or other contributions is provided 
for on definite principles by the regulations of the fund. 

58E. The annual accretion in any year to the balance at the credit of an 
employee participating in a^ecognised provident fund 
^tmual accretion deemed deemed to have been received by him in that 

o be income receive . shall be included in his total income for that 

year, and, subject to the exemptions specified in section 58F, shall be liable to income- 
tax an d super-tax : 

Provided that, for the purpose of sub-section (3) of section 15, out of such 
annual accretion only the employee’s own contributions shall be included in his 
total income. 


58F. (i) An employee shall not be liable to pay income-tax on contributions 

to his individual account in a recognised provident 
Exemption of annual accre- fund, in so far as the aggregate of such contributions in 

ion from mcome- ax. year does not exceed one-sixth of his salary in that 

year ^[or six thousandru pees, whichever is less.] 

(2) credited on the accumulated balance of any employee in a 

recognised provident fund shall be exempt from payment of income-tax, if and in 
so far as it does not exceed one-third of the salary of the employee for the year 
concerned and] in so far as it is allowed at a rate not exceeding such rate as the 
Central Gk)vernment may, by notification in the official Gazette, fee in this behalf. 

58G. (i) Where the accumulated balance due to an employee partici-^ 

acemptioa of accumulated ^ recognised provident fond becomes payable, 

balance from income-tax and such accumulated balance shall be exempt from pay- 
super-tax. ment of super-tax except to the extent of an amount 

equal to the aggregate of the amounts of super-tax on annual accretions that would 
have been payable under section 58E up to the first day of April, 1933, if the Indian 
Income-tax (Second Amendment) Act, 1933, had come into force on the 15th March, 
I933-] 

(2) ] Where an employee participating in a recognised provident fund 
has rendered continuous service with his employer for a period of not less than five 
years, and the accumulated balance due to him becomes payable, such accumulated 
balance shall be exempt from payment of income-tax 4* * * ^izid shall 

“be excluded from the computation of his total income : 


LEG. BEE. 

1 Added by sec. 73 of Act VII of 1939. 

2 Substituted for the original words by 

3 Sub’sec. (1) inseitcid and original sub-secs. 


(1) and (2) re-numbered (2) and (3) by sec. 
26 of Act XVin of 1933. 

4 The words ^^and super-tax^^ omitted by 

tMd, 
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Provided that the Cominissioner of Income-tax may allow such exemption 
and exclusion where the employee has rendered continuous service with the employer 
for a period of less than five years, if, in his opinion, the service has been terminated 
by reason of the employee’s ill-health, or by the contraction or discontinuance of 
the employee’s business, or other cause beyond the control of the employee. 

(3) ] Where exemption fiom payment of income-tax is not allowed under 
the provisions of ^[sub-section (2)], the Income-tax Officer shall calculate the total 
of the various sums of income-tax ^^and super-tax which would have been payable 
by the employee in respect of his total income for each of the years concerned if 
the fund had not been a recognised provident fund, and the amount by which such 
total exceeds the total of all sums paid by or on behalf of such employee by way of 
tax for such years shall be payable by the employee in addition to any other inccme- 
tax and super-tax] for which he may be liable for the year in which the accumulated 
balance due to him becomes payable. 

58H. The trustees of a recognised provident fund, or other person authorised 
by the regulations of the fund to make payment of 
Deduction at source of me- accumulated balances due to employees, shall, at the 
“Offices time an accumulated balance due to an employee is 

paid, deduct therefrom any income-tax payable under 
®[sub-section (3)] of section 58G and any income-tax and super-tax payable on an 
employee’s total income as determined under sub-section (3) of section 58J, and 
sub-sec dons (4) to (9) of section 18 shall apply as if the sum to be deducted were 
income-tax payable under the head Salaries.” 

58I. (i) The accounts of a recognised provident fund shall be maintained 

by the trustees of the fund and shall be in such form 
Accosts of recognised pro- periods, and shall contain such particulars 

vidcnt funds. Central Board of Revenue may prescribe. 

(2) The accounts shall be open to inspection at all reasonable times by 
Income-tax authorities, and the trustees shall furnish to the Income-tax Officer 
such abstracts thereof as the Central Board of Revenue may prescribe. 


58J. (i) Where recognition is accorded to a provident fund with existing 

balances, an account shall be made of the fund up to 
Treatment of balances in the day before the day on which the recognition takes 
newly recognised provident effect, showing the balance to the credit of each em- 

ployee on such day, and containing such further parti- 
culars as the Central Board of Revenue may prescribe. 

(2) The account shall also show in respect of the balance to the credit of 
each employee the amount thereof which is to be transferred to that employee’s 
account in the recognised provident fund, and such amount (hereinafter called 
his transferred balance) shall be shown as the balance to his credit in the recognised 
provident fund on the date on which the recognition of the fund takes effect, and 
sub-sections (3) and (4) shall apply thereto. 

Any portion of the balance to the credit of an employee in the existing fund 
which is not transferred to the recognised fund shall be excluded from the accounts 
of the recognised fund and shall be liable to income-tax and super- tax in accordance 
with the provisions of this Act other than this Chapter. 

(3) Subject to such rules as the Central Board of Revenue may make in this 
behalf, the Income-tax Officer shall make a calculation of the aggregate of all sums 
comprised in a transferred balance which would have been liable to income-tax if 
this Chapter had beer in force from the date of the institution of the fund, without 
regard to any tax which may have been paid on any such sum, and such aggregate 
(if any) shall be deemed to be income received by the employee in the year in which 
the recognition o f the fund takes effect, and shall be included in the emrloyee’s 

LEG*. BEP. 8 Substituted for the original words by 

i Original sub-secs. 1 and 2 re-numbered as sec. 74 of Act VII of 1939. 

2 and 3 by sec. 26 of Act XVm of 1938. 4 Substituted for the word, brackets and 

a Substituted for the word, brackets and figures "sub-section (2)” by sec. 2 and Sch^ X 
figure ^^sub-section (1)/’ by ibid. of Act XXIV of 1934f 

G. G. M.--379 
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total income for that year ; and, for the purposes of assessment, the remaindei of 
the transferred balance shall be disregarded, but no other exemption or relief, 
by way of refund or otherwise, shall be granted in respect of any sum comprised 
in such transferred balance : 

Provided that, in cases of serious accounting difficulty, the Cominissionei 
shall have power, subject to the said rules, to make a summary calculation of such 
aggregate. 

(4) Notwithstanding anything contained in condition (/i) of sub-section (i) 
of section 58C, an employee, in order to enable him to pay the amount of tax 
assessed on his total income as determined under sub-section (3) shall be entitled 
to withdraw from the balance to his credit in the recognised provident fund a sum 
not exceeding the difference between such amount and the amount to which he 
would have been assessed if the transferred balance had not been included in his 
total income. 

(5) Nothing in this section shall affect the rights of the persons administering 
an unrecognised provident fund or dealing with it, or with the balance to the credit 
of any individual employee, before recognition in accorded, in any manner which 
may be lawful. 

58K. (i) Where an employer who maintains a provident fund (whether 

Treatment of fond trans- fcognised or not) for the benefit of his employees and 
ferred by employer to trustee, has net transferred the fund or any portion of it, transfers 

such fund, or portions to trustees in trust for the 
employees participating in the fund, the amount so transferred shall be deemed to 
be of the nature of capital expenditure. 

(2) When an employee participating in such fund is paid the accumulated 
balance due to him therefrom, any portion of such balance as represents his share in 
the amount so transferred to the trustee (without addition of interest and exclusive 
of the employee’s contributions and interest thereon) shall, ii_if the 
employer has made effective arrangements to secure that tax shall be deducted at 
source from the amount of such share when paid to the employee,] be deemed 
to be an expenditure by the employer within the meaning of ^i^clause (xii)] of 
sub-section ^,2) of section 10, incurred in the year in which the accumulated 
balance due to the employee is paid. 

58L. (i) All rules made under this Chapter shall 

Proviuous relating to rules. be subject to the provisions of sub-sections ( 4 ) and (i=i) 

of section 59. 

(2) In addition to any power conferred by this Chapter, the Central Govern- 
ment may make rules— 

(a) prescribing the statements and other information to be submitted with 
an application for recognition ; 

(i) limiting the contributions to a recognised provident fund by employees 
of a company who are shareholders in the company ; 


LEO*. REP. 

ilnserfeS by sec. 75 of Act VII of 1939. 

2 Substituted for the word, brackets and 
figures ‘^el. (ix” by sec. 75 of Act VII of 
1939, 


Sec. 58-K; Scheme op the Act with re- 
1«ENCB to EMPLOTnBSR'S DEDXJOTIONS. — It 
seems to be the scheme of the Act that the 
employer is to have the advantage of de<^uc- 
tions in respect of money which he has con- 
txbuted to the fund, together with the in- 
crease to the fund which his money has earn- 
ed prior to the time of the transfer of the 
fund to the trustees* He is not to have any 
benefit in respect of employee's contribu- 
tions or interest thereon up to that time and 
he is not to have the benefit in respect of 
any interest that is earned by the fund after 


transfer. ^His share' occurring in sec. 58-K 
cannot be given the meaning of ^is contribu- 
tions'. It can only mean the empIo 36 r's 
contributions and interest thereon up to Ihe 
transfer. I.L.R. (1941) Nag. 240= 
1939 N.L.J. 18=1939 Nag. 89.^ ^ 

Without interest'.— The words ^withoui 
interest' occurring in sec. 58-K mean ‘Vith- 
out taking into account the interest eamed 
on the fund after it has been transferred 
to the trustees.' I.L.R. 1941 Nag. 240=1939 

words 'with- 

0 ^ addition of interest earned on the fund 
after It has been transferred to the trustees' 
and the words ‘his share' mean, the employer’s 
contributions and interest thereon up to the 
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{c) providing for the assessment by way of penalty of any consideration 
received by an employee for an assignment of, 01 creation of a charge upon, his 
beneficial interest in a recognised provident fund ; 

{d) determining the extent to and the manner in which exemption from 
payment of income-tax and super- tax may be granted in respect of contributions 
and interesi: credited to the individual accounts of employees in a provident fund 
from which recognition has been withdrawn ; and 

{fi) generally, to carry out the purposes of this Chapter, and to secure such 
further control over the recognition of provident funds and the administration of 
recognised provident funds as ^[it] may deem requisite. 

58M. This Chapter shall not apply to any pro- 
Application of this Chapter, vident fund to which the Provident Funds Act, 1925, 

applies.] 

^[CHAPTER IXB. 

Special Profusions relating to certain classes of Superannuation 

Funds. 


^ , 58N. In this Chapter, unless there is anything 

ehmtions. repugnant in the subject or context, — 

{a) ‘ appiovcd superannuation fund ’ means a superannuation fund or any 
part of a superannuation fund which has been and continues to be approved by 
the Central Board of Revenue in accordance witn the provisions of this Chapter ; 

(b) ‘ employer,’ ‘ employee ’ and ‘ contribution ’ have, in relation to super- 
annuation funds, the meanings assigned to those expressions in section 58A in 
relation to provident funds ; 

(c) ‘ ordinary annual contribution ’ means an annual contribution of a 
fixed amount or an annual contribution computed on some definite basis by refe- 
rence to the earnings, the contributions or the number of members of the fund. 

58O. (i) The Central Board of Revenue may accord approval to any super- 

annuation fund or any part of a superannuation fund 
Approval and withdrawal ^hich in its opinion complies with the requirements 
o approv , section 58P, and may at any time withdraw auch 

approval, if in its opinion the circumstances of the fund or part cease to warrant the 
continuance of the approval. 

(2) The Central Board of Revenue shall communicate in writing to the 
trustees of the fund the grant of approval with the date on which the approval is 
to take effect, and, where the approval is granted subject to conditions, those 
conditions. 

(3) The Central Board of Revenue shall communicate in writing to the 
trustees of the fund any withdrawal of approval with the reasons for such withdrawal 
and the date on which the withdrawal is to take effect. 

(4) The Central Board of Revenue shall neither refuse nor withdraw approval 
to any superannuation fund or any part of a superannuation fund unless it has 
given the trustees of that fund a reasonable opportunity of being heard in the 
matter. 

58P, In order that a superannuation fund may receive and retain approval 

„ , the following conditions shall be satisfied namely : 

CJonditions of approval. ® ^ 


(a) the fund shall be a fund established under an irrevocable trust in con- 
nection with a trade or undertaking carried on in British India : 

(b) the fund shall have for its sole purpose the provision of annuities for 

employees in the trade or undertaking on their retirement at or after a specified 
age or on their becoming incapacitated prior to such retirement, or for the widows, 
children or dependants of persons who are or have been such employees on the 
death of those persons ; and 

LEG*. EEP. 2 Chapter IXB inserted by sec7 76 of Act 

1 This word was substituted for the word VU of 1939, 

W by A.O., 1937. 
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(^r) the employer in the trade or undertaking shall be a contributoi to the 

fund : 

Provided that the Certral Board of Revenue may, if it thinks fit and subject 
to such conditions, if any, as it thinks proper to attach to the approval, approve a 
fund or any part of a fund — 

{i) notwithstanding that the rules of the fund provide for the return in certain 
contingencies of contributiors paid to the fund, or 

(u) if the main purpose of the fund is the provision of such annuities as 
aforesaid, notwithstanding that such provision is not its sole purpose, or 

(m) notwithstanding that the trade or undertaking in connection with which 
the fund is established is carried on only partly in British India. 

5 ^ 0 .- (i) An application for approval of a superannuation fund or pari of a 
Application for approval superannuation fund for any year of assessment shall 

be made ir writing before the end of that year by the 
trustees of the fund to the Incomc-tax-yax Officer and shall be accompanied by a 
the instrument under which the fund is established and by two cc.pies of 
the rules and of the accounts of the fund for the last year for which such accourts 
have been made up. The Central Board of Revenue may requite such further 
information to be supplied as it thinks proper. 

(2) If any alteration in the rules, constitution, objects or conditions of the 
fund is made at any tixLe after the date of the application for approval, the trustees 
of the fund shall forthwith communicate such alteration to the Income-tax Officer, 
and in default of such communication any approval given shall, unless the Central 
Board of Revenue otherwise orders, be deemed to have been withdrawn from the 
date on which the alteration took effect. 


58R. Income derived from investments or deposits of an approved super- 
Exemption of superannua- ^^^uation fund shall be exempt from payment of income- 
tion fund from cinome-tax. any sum paid by an employer or an employee 

by way of contribtuion towards an approved super- 
annuation fund shall, in the case of an employer, be deducted in computing his 
income, profits or gains for the purpose of assessment, and, in the case of an employee, 
be treated for all the purposes of this Act as it if were a sum to which the provisions 
of section 15 apply : 

Provided that no such exemption shall be allowable to an employee in 
respect of any sum which is not an ordinary annual contribution : 

Provided further that where a contribution by an employer is not an ordinary 
annual contribution it shall, for the purposes of this section, be treated, as the 
Central Board of Revenue may direct, either as an expense incurred in the year 
in which the sum is paid, or as an expense to be spread over such period of years 
as the Central Board of Revenue thinks proper. 

58S. (i) Where any contributions (including interest on contributions, if 

repaid to an employee, the amount so repaid 
Treatment of repaid contri- shall be deemed for the purposes of income-tax * 

to be income of the employee for that year. 

(2) Where any contributions (including interest on contributions, if any) 
are repaid to an employee during his lifetime but not at or in connection with the 
termination of his employment, income-tax on the amount so repaid or paid shall 
except in the case of an employee whose employment was carried on abroad, be 
deduced by the trustees of the fund a. the average rate of tax at which the employee 
was liable to income-tax, * during the preceding tnree years or during such 
period, if less than three years, as he was a member of the fund, and shall be paid 
by the trustees to the credit of the Central Government within the prescrib^ 
time and in such manner as the Central Board of Revenue may direct. 


LEGf. BEE. 

words supor-tw^" omittted by 


soo. 5 0 ^ X3X of mo. 
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58T. Where an employei deducts from the emoluments paid to an employee 
Deduction from pay of, and pays on his behalf any contributions of that employee 
contributions on behalf of, to an approved Superannuation fund, he shall include 
employee to be included in all such deductions or payments in the return \^^hich 
return under section 21. he is required to furnish under section 21. 

58U. If a fund or a part of a fund for any reason ceases to be an approved 
superannuation fund, the trustees of the fund shall 
Liabilities of trustees on nevertheless remain liable to account for tax on any 
cessation of approval ot fund. -pzid 

{a) on account of returned contributions (including interest or contri- 
butions, if any,), and 

(t?) in commutation or in lieu of annuities, 
in so far as the sum so paid is in respect of contributions made before the fund or 
part of the fund ceased to be an approved fund under the provisions of this Chapter. 

58V. The tiustees of an approved superannuation fund and any employer 
who contributes to an approved superannuation fund 
^ Particulars to be furnished required by notice from the Income-tax 

fundsf^^^ ^ superannua ion within twenty-one days of the date of such 

notice : — ^ ^ ^ 

(a) furnish to the Income-tax Officer a return containing such particulars 
of contributions made to the fund as the notice may require ; 

(b) prepare and deliver to the Income-tax Officer a return containing — 

(i) the name and place of residence of every person in receipt of an annuity 

from the fund, 

(n) the amount of the annuity payable to each annuitant, 

(m) particulars of every contribution (including interest on contributions, 
if any) returned to the employer or to employees ; and ^ ^ 

(irj) particulars of sums paid in commutation or in lieu of annuities ; 

(c) furnish to the Income-tax Officer a copy of the accounts cf the fund 
to the last date prior to such notice to which such accounts have been made up, 
together with such other information and particular a as the Central Board of Revenue 
may reasonably require.] 


CHAPTER X. 

Miscellaneous. 

59. (i) The ^[Central Board of Revenue] may, subject to the control of the 

_ , , Central Government, make rules for carrying out the 

Power to make rules. purposes of this Act and for the ascertainment and 

determination of any class of income. Such rules may be made for the whole of 
British India or for such part thereof as may be specified. 


JJEGr. EBP. 

1 Substituted for the words ^CBoard of In- 
land Eevenue by sec, 4 and Sch. of Act IV 
of 1924. 


Seo. 59; Bulbs: Eule 2.— Under E. 2 
of the rules framed by the Board of Inland 
Eevenue under sec. 59, the Assistant Commis- 
sioner is not himself competent to order the 
registration of a firm. The only power that 
he can exercise under the rule is to permit 
the presentation of the applcation to the 
Income-tax Officer and thus condone the de- 
lay. Purther the matter is entirely discre- 
tionary with him and he cannot be compelled 
under any provisions of the Act or the rules 
made thereunder, to grant the prayer made 
to him by the assessee. Still on general prin- 
ciples the High Court- is competent to deter- 
mine whether jmdsolciion vested 


in the Assistant Commissioner has bera per- 
versely refused. Where in an application by 
a firm for registration a recital is not m 
accordance with facts, the Assistant Com- 
missioner is justified in refusing to register 
the firm. (8 I.T.O. 107, Eel. on.) 1937 Lah. 
445. 

Eule 3, if ultra vires. See 1945 I.TJR. 
421 . 

Eule 6. — SufiScient compliance mth — 
Signing by one partner on behalf of himself 
and on behalf of another partner under gen- 
eral power of attorney. See (1946) 1 MX. 

332 . ^ „ 

Appellate Teibdnal Eules, E. 14.--Scopo 
— ^Mandatory character of — ^Presentation of 
application for reference at Office of Tribu- 
nal in Madras— If valid presentation. See 
(1945) 1 M.L.J. 173, ^ _ 

AppemiAt® Tiobostai* Em®B> ^ 31 ? 
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(2) Without prejudice to the generality of the foi'egoing powei, such lules 

may — 


\ND EFFECT OF. — 21 of the Rules framed 
by the Appellate Tribunal limits the appel 
lant to the grounds urged in Kis memoran 
dum of appeal, and piesciibes that if a party 
wishes to raise any further ground, he has 
to do so after obtaining the leave of the Tri 
bunal. The proviso does not enlarge the 
]>oweis of the Tribunal in raised grounds of 
ippeal against the appellant. It only says 
I hat the Tribunal is not obliged to rest its 
decision on the giounds urged hy the ap 
ptllant, it merely recognises the principle 
that the judgment of the lower Court may be 
supported on any ground even though it U 
not raised in the memorandum of appeal 
That, however, does not allow the Tiibuual 
to suggest another mode of assessment alto 
gether. 1945 I.TR 272=47 Bom.L.B ?22= 
A.r.R. 1945 Bom. 285. 

Rule 24: Applicabilitt.— • R 24 of the 
Income tax Rules in applicable only n les 
pect of a seller who manufactures lea whiJ 
he has himself grown and which he hiiH'seK 
sells. 50 O.W.IST. 398. 

Rules 25-35. — ^Rr. 25 to 35 of the rules 
made by the Central Board of Revenue undei 
sec. 59 should not be taken as having any 
further ejSPeet than that they provide a some 
what arbitiary, though convenient, method of 
iscertaining the total profits or gains in I’es 
pect of Life Assurance business and so do 
not prevent the assessees from claiming the 
benefits of the provisions of secs. 8 and 18 
(5) of the Act. The assessees may, theie 
fore, claim exemption from income-tax in 
respect of interest deiived from Cover nmenl 
of India tax-free securities which come with 
in the proviso to sec. 8 and also claim f’redit 
under sec. 18 fS") for an^ deductions of l^x 
made at the sources. I.TjR. (1937) 2 Cal. 540 
=i:4i C.W.]Sr. 905. 

Rule 25. — ^The actuarial valuation refer- 
red to in R. 25 is the actuarial investigation 
into the comp'^ny^s financal condition ic 
quired by sec 8 (1) of the Indian Life Assur 
ance Companies Act, 1912 and not me’ eh the 
actuarial valuation of its liabilities which by 
itself can never ascertain the profits. 50 L. 
W. 119=43 C.W.N. 926=1939 P.C. 190 (P. 
d). Under R. 25 "the income, profits and 
gains of a life assurance business shall be the 
average annual net profits disclosed by the 
last preceding valuation”; that is to bay, 
shall be -arrived at by taking one fifth of the 
suiplus disclosed in the valualion balance 
Iheet and treating it "as the average annual 
income of the business for the next quin- 
mibnuium’V The "net profits” in this rule 
clearlf mean the "surplus, if any” in the 
statiltoTy foi^m of valuation balance-sheet of 
'Oife assurance and annuity funds (as per 
balance-sheet nnder Third Schedule)” over 
thev'^et liability under life assurance and 
annuity transactions (as per summary state- 
ment providedlin-Potirth Schedule).’? If the 
a^essete’s actuarial valuationr-valaiEce-sheet on 
the last date of the lasttbreceding valuatiou 
^h©-. ''^Encume^tax: B6J)art- 


ment cannot go behind the said valuation 
balance sheet to find out if there were any 
profits in respect of the period of the last pre 
ceding valuation. (61 I. A. 41, Poll.) 43 C.IV. 
N. 926=50 L.W. 119=1939 P.O. 190 (P.C.). 
Where in the case of a Life Insurance Com 
pany, the actuarial valuation balance sheet on 
the last date of the last preceding valuation 
shows a deficiency, R. 25 of the Rules framed 
undei sec. 59 of the Income-tax Act does not 
peimit the depaitment to go behind the said 
valuation balance-sheet to find out if th<‘i< 
weie any piofits in lespect of the period o1 
the last preceding valuation. 42 C.W.N. 440 
The expression Tast preceding valution’ in R 
25 does not mean the valuation covering the 
list valjiation period terminating before the 
1st of April of the year of assessment, but 
the last preceding valuation at the time of 
the return. R. 25 is of a mandatory charactet 
ind piovides the only manner in which the 
income, profits and gains of Life Assuiance 
Companies can be ascertained. I.L.R. 193S 
Mad. 270=1938 Mad. 145= (1938) 1 M.L..1 
n (P. B.). 

RuTiE 30 — The words "may be treated ns 
expenditure” in r. 30 cannot be interp^’ete 
as confeiriug upon the Income-tax Office * 
and upon him alone the option to treat sums 
written off to meet dtpreciation of, or loss 
on securities oi other assets, or carried to a 
rcseive fund formed for that sole purpose 
and not used for anv other purpose, is ex 
penditure incun ed solely for the puipose of 
earning the piofits of the business. Sum’ll 
a construction would do violence to i le 
plain woids of the lule. The rule '’ealh 
confeis an option on the assesses to write 
off in his accounts to meet depreciation o/ 
to cany to a leseive fund to meet depre 
elation any amount which is justified hv an 
actual loss in any particular year. 40 Bom 
L.R. 447=1938 Bom. 345. It may be that 
the %ery purpose and nature of a reseive 
fund IS to ffieet futuie contingencies, Uabi 
lities to be incurred as well as those incur ed, 
Rs. 30 of the Income-tax Act makes special 
provision whereby certain amounts other 
wise liable to taxation may be exempt from 
this liability, but only on tHe basis of ex- 
penditure incurred solely for the purpose of 
earning the profits of the business. What is 
pioperly to be carried to the reserve fxmd 
for the purpose of Rs. 30 is not any amount, 
that the directors in their discretion think 
necessary to safeguaid the future position 
of the company or to meet contingexicicc, 
but only such amounts as are necessary to 
meet depreciation or loss that has actually 
occurred or has actually been suffered. I. 
L.B. (1945) Kar. 362=1946 Sind 25. 

Rule 81. — The words ‘^which m the opi- 
nion of the Central Board of Bevenue, is im 
i^easomhle^*, is sec. 59 (3) of the Income- 
tax Act, gives the Central Board of Revenue 
absolute discretion to decide im cases mming 
under cl. (a) of sub-see. (2) of sec. 59, whe- 
ther Amount of trouble to the es^essee is nit- 
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(a) prescribe the manner in which, and the procedure by which, the income, 
profits and gains shall be arrived at in the case of — 

(i) income deiived in part from agriculture and in part from business ; 

(^0 I pel sons residing out of British India ; 

(b) preset ibe the proceduie to be followed on applications for refunds ; 

(c) provide for such arrangements with His Majesty’s Government as may 
be necessaiy to enable the appropriate relief to be granted under section 27 of the 
Finance Act, 1920, or under section 49 of this Act ; 

(d) prescribe the year which, for the purpose of relief under section 49, is 
to be taker as corresponding to the year of assessment for the purposes of section 27 
of the Finance Ac»-, 1920 ; and 

(e) provide foi any matter which by this Act is to be prescribed. 

(3) In cases coming under clause (a) of sub-section (2), where the income, 
profits and gains liable to tax cannot be definitely ascertained, or can be ascertained 
only with an amount of tiouble and expense to the assessee which, in the opinion 
of the Gential Boaid of Revenue, is unreasonable, the rules made under that sub- 
section may — 

(a) presciibc methods by which an estimate of such income, profits and gains 
may be made, and 

(^) in cases coming under sub-clause (i) of clause (a) of sub-section (2), 
prescribe the proportion of the income which shall be deemed to be income, profits 
and gains liable to tax : 

and an assessment based on such estimate or proportion shall be deemed to be 
duly made in accordance with the provisions of this Act.] 

(4) 1 The power to make rules conferred by this section shall, escept on 
the first occasion of the exeicise thereof, be subject to the condition of previous 
publication. 

(5) ] Rules made undei thi «5 section shall be published in the official 
Gazette, and sh 11 thereupon have effect as if enacted in this Act. 


LEG. EEF. 

1 Oiiginal sub cl. (u) was omitted and 
sub-cl. (Ui) re-numbered (U) by see. 77 of 
Act VII of 1939. 

2 Inserted by see. 2 of Act XXVIII of 
3927. 

3 Sub-section renumbered by ^bid. 


leasonable, and in that ease to estimate the 
income in accordance with rules prescribed. 
Hence r. 31 of the Income-tax Rules is per- 
fectly Mr a vires and not ultra viies. (1939) 
I.T.R, 352=1939 Sind 363. R. 31 is dearly 
made under sec. 59 (3) of the Income-tax 
Act, and sec. 59 (2) must be read with see. 
59 (3). Insurance Companies come un'^ei 
sec. 59 (2) (a) (n) and it is clear that the 
words ^^JDividing Society** in r. 31 means and 
must be read as Dividing Insurance Society. 
It is also obvious from a reading of r. 32 
that ^^companies’^ lef erred to in r. 31 nean 
L-’fe Assurance Companies. LL.R. (1939) 
Ear. 779=1939 I.TR. 203=1939 Sind 293. 
See also 1939 I.T.R. 352=ig’39 Sind 363; 
1939 T.*r.R. 333=1939 Sind 296. 

Rule 35. — ^The Incom6-tax Officer is 
authorised to have recourse to the method 
of computation provided by r. 35 of the 
Income-tax Rules only "in the absence of 
more reliable data”. When he has before 
him the quinquennial valuations and the 
actuarial reports of the assessee company in 
respect of their Indian Life Insurance bxisi- 


ness, he cannot reject them m toto and assess 
the company under the proportionate scheme 
of r. 35, even if he questions the coirect- 
ness of certain particulars in them. On the 
other hand, he must apply himself to tlie 
data before him and assess the profits and 
gains of the company in accordance mth the 
methods customarily employed in estimating 
the profits of Life Assurance Companies. 
I.L.R. (1941) 1 Cal. 550=45 O.W.N. 694 
=1942 Cal. 170. A Life Insurance Company 
carrying on business throughout the world as 
well as in India submitted a statement under 
r. 35 of the Rules showing the profits of the 
Indian bnsmess as the proportion of the 
company's whole world-wide income that 
Indian premiums bear to the world-wide pre- 
mium. The company claimed exemption from 
income-tax under the proviso to see. 8 of the 
Act in respect of interest derived from tax- 
free securities of the Government of India: 
Held, that the company was entitled to have 
the same proportion of that tax-free interest 
that the Indian premiums bear to the world- 
wide premiums, deducted from the income, 
profits and gains assessed under rr. 25 and 
35 and exempted from tax. I.L.B. (1937) 
2 Cal. 581=41 O.W.N. 922. The Income- 
tax Officer is authorised to have recourse 
to the method of computation provided by 
r. 35, "only in the absence of more reliable 
data”, which requires (o> a scrutiny of the 
data which in fact had been made available 



3030 


The Civil Court Manual (Imperial Acts). 


[S, 60 


etc, 


60 . ^L(i)] The Central Government may, by notification in the ofiicial 

^ Gazette, make an exemption, reduction in rate or other 

o ma e exemp 10ns, ^modification, in respect of income-tax in favour of any 
class of income, or in regard to the whole or any part 
of the income of any class of persons. 

(2) Where, by reason of any portion of an assessee’s salary being paid 
in arrears or in advance, ®[or by reason of his having received in any one financial 
year salary for more than twelve months], ^[or a payment which is under the 
provisions of sub-section (i) of section 7 ^ profit in lieu of salary] his income is 
assessed at a rate higher than that at which it would otherwise have been assessed, 
the Central Government may grant ^[the appropriate relief]. 

(3) After the commencement of the Indian Income-tax (Amendment) 
Act, 1939, the power conferred by sub-section (i) shall not be exercisable except 
for the purpose of rescinding an exemption, reduction 01 modification already 
made.] 


LEG. REE. 

1 Original sec. 60 re numbered as sub-see. 
(1) by sec. 10 of Act XXII of l^^O. 

2 Added by sec. 10 of Act XXH of 1930. 

3 Inserted by sec. 27 of Act XVHI of 
1933. 

4 Inserted by sec. 78 of Act VTC of 1939. 

5 Substituted for "such reKef as it may 
tbint: fit”, by ibid. 

c Sub-section added by ibid. 


to the Income tax 0:fficer, irrespective of 
any qi’estion as to tbe validity or correct 
ness of the return made under sec. 22 '1), 

and (b) a consideration of the reliability of 
those data for the purpose of a computation 
of the income profits or gains of the com- 
pany in accordnnee with sec. 13 of the \ct. 
The total income, profits or gains, of the 
company referred to in r. 35 is the income, 
profits or gains as they would be ascer- 
tained for the purposes of the Act. 63 
LA. 99=60 B. 248=1936 P.C. 55=70 M. 
L.J. 412 rp.o.). 

Sue 60 — The Lw and statutory rules ap 
plicable for determining the assessment of 
income-tax must be the statutory law and 
rules in for-’e for the year of the assessment 
and not those in force during the veai 
the income of which is assessed. The Gov- 
err»ment. Notification No. 11 of 4th Apiil, 
1936. would therefore be applicable to an 
assessment levied on 28 — 10 — 1937 for the 
year ended 31st March, 1937, even thono^h 
the income assessed be for the year ended 
31—3—1936. 196 10. 143=1941 Sind 110 
=1940 I.T.B 467. Under sec. 60 the Gov 
emment of India can, by notification, deal 
with income-tax and suuer-tax. but it does 
not follow that it cannot exempt, reduce the 
rate or otherwise modify income-tax alon» 
or ^pertax alone. The Government of 
India Notification, Finance Department 
(Central Revenue) No. 21, dated 12th 
October, 1929, exempts the assessee from 
the payment of income-tax in respect of 
such part of the profits of a firm which has' 
discontiuued its business, if tax had at i.ny 
time been charged o n su ch business mde’ 
the Income-tax Act (VH of 1918) or if an 
assessment has been made on the firm in 


lespect of such piofits under sec. 25 (1) of 
the Income tax Act (XI of 1922). This 
notification does not, however, extend to 
super tax and the profits so exempted from 
income-tax can be included for ascertaining 
whether the income is sufficient to make it 
chaifireable to supertax. 65 M.L.J. 327= 
56 M. 679=1933 M. 701 (F.B.). The in- 
tention of the Government underlving its 
not fieation, dated 12th August, 1925, was to 
exempt from income-tax the profits accruing 
from Co operative Societies from carrying 
on the business of a mutual Co-operathe 
Society upon the ground that a man cannot 
make a loss or profit out of himself and in 
that way to encourage and foster Co-opera- 
tive Societies which were designed to im- 
prove the conditions of Indian cultiva^-ors 
But neifTiev interest from secuiities nor in 
come derived from property is "profits” 
within the meaning of the term as used in 
the notification, unless the investment of 
capital in property or ^securities is part of 
the business of the Co operative Sociefy, 
In consi'^enng that question, the fact that 
such income appears as part of the profits 
in the profit and loss account of the assesse^^ 
is not conclusive. 11 R. 521=1934 R 27 
(S.U.). A society was incorporated ni 
England in 1923 under the Tu'^nstrial and 
Provident Societies Act of 1893 and the 
shares were owned exclusively by two oiher 
Co-operative Soeie^-ies. The Apex Society 
carried on business in India for growing tea, 
etc , and except a yerv small quantity of 
use''ess tea disposed of locally, the goods 
were consigned to the society in England 
and the branch societies delivered the goods 
to the^r members on a system, the obiect of 
whi’ch was to eliminate the profits of the 
middle man. and the question arose whether 
that cmnpaiiy was assessable to income-tax 
in India in respect of the amount charged 
on the brnneh societies, but it appeared that 
such p'-ofits wer<> distributed amoug the 
'’horehnlders: Eeld, that the society was a 
mutual Co-operative Society earning no pro- 
fii" and was therefore not liable to asse‘!s- 
ment un^er sec. 60 of the Income-tax Act. 
1929 M.W.N, 534. 
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i[6i. (i) Any assessee, who is entitled or required to attend before s[the 

Appearance by authoiised Appellate Tribunal or] any Income-tax authority in 
t eprcsentative. connection with any pi oceed mg under this Act otherwise 

when required under section 37 to attend personally 
for examination on oath or affirmation, mav attend by a person authorised by him 
in writing in this behalf, being a relative of or a person regularly employed by 
the assessee, or a lawyer or accountant or Income-tax practitioner, and not being 
disqualified by or under sub-section (3). 

(2) In this secdon, — 

(z) a person regularly employed by the assessee shall include any officer of 
a Schedxiled Bank with which the assessee maintains a current account or has other 
regular dealings ; 

(li) “ lawyer ” means a Barrister-at-Law or Solicitor or any other person 
entitled to plead in any Court of law in British India ; 

(m) accountant ” means a registered accountant enrolled in the Register 
of Accountants maintained by the Central Government under the Auditors Certi- 
ficate Rules, 1932, or a holder of a registered certificate under the Restricted Certi- 
ficate Rules, 1932, or a member of an association of accountants recognised in this 
behalf by the Central Board of Revenue ; 

(iv) ‘‘Income-tax piactitioner ’’ means — 

{a) any person who, before the ist day of April, 1938, attended before an 
Income-tax authority on behalf of any assessee otherwise than in the capacity of 
an employee or relative of that assessee ; 

(b) any person who has passed any accountancy examination recognised 
in this behalf by the Central Board of Revenue ; or 

(^) any person who has acquired such educational qualifications as the 
Central Board of Revenue may prescribe for this purpose, 

(3) No person who has been dismissed from Government service after the 
ist day of April, 1938, shall be qualified to represent an assessee under sub-section ( i) : 
and if any lawyer or registered accountant is found guilty of misconduct in con- 
nection with any income-tax proceedings by the authority empowered to take 
disciplinary action against members of the profession to which he belongs, or if 
any other person is feurd guilty of such conduct by the Commissioner of Income- 
tax, the Commissioner of Income-tax may direct that he shall be thenceforward 
disqualified to represent an assessee under sub-section (i) : 

Provided that — 


(a) no such direction shall be made in lespect of any person unless he is 
given a reasonable opportunity of being heard, 

(b) any person against whom such direction is made may, within one month 
of the making of the direction, appeal to the Central Board of Revenue to have the 
direction cancelled, and 

(c) no such direction shall take effect until one month from the making thereof, 
or, when an appeal is preferred, until the disposal of the appeal.] 

62. A receipt oball be given for any money paid 
or recovered under this Act. 


Receipts to be given. 


LEG. REE. 

1 Section substituted by sec. 79 of Act VII 
of 1939. 

2 Inserted by sec. 11 of Act XL of 1940 


Status of MAhar\ja op Benarfs — ^Exemp 
TiON FROH INCOME-TAX. — ^His Higbness the 
late Maharaja of Benares was a Ruler as de 
fined in sub-sec. (1) of sec. 311 of the Govern- 
ment of India Act, 1935. He is not exempt 
from taxation under the Income-tax Act. 
I.L.B. (1942) AIL 398=201 1.0. 209=1942 
G. C. M --380 


IT.R. 322=1942 A.LX 543=1942 All. 295. 

Sel. 61. — ^An ^ application for a copy of 
the order passed by the Assistant Commis- 
sioner is within the words ^^attendance be- 
fore an Income-tax Officer”. Any person 
a'sking for a copy of the order should be 
expressly authorised in writing in that be- 
Ihalf and the fact that a pleader had been 
authorised by the partv to conduct his case 
before the Ass^'stant Commissioner is not 
sufficient to authorise him to apply for a 
copy Off the order. 11 P, 40=1932 P. 103. 
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63. (i) A notice or requisition under this Act may be served on the person 

Service of notices therein nam^, either by post or, as if it ^ere a summons 

1908 . 


issued by a Court, under the Code of Civil Procedure, 


^ (2) Any such notice or requisition may, in the case of a firm or a Hindu 
undivided family be addressed to any member of the firm or ^^to the] manager, 
or any adult male member of the family \2ind^ in the case of any other ^[association 
of persons] be addressed to the principal oflScer thereof]. 

64. (i) Where an assessee carries on ^[a business, profession or vocation] 

* at any place, he shall be assessed b\ the Income-tax 

Officer of the area in which that place is situate or, 
where the ^[business, orofession or vocation] is carried on in more places than one, 
by tbe Income-tax Officer of the area in which ®[the principal place of his business, 
profession or vocation] is situate. 

(2) In all other cases, an assessee shall be assessed by the Income-tax Officer 
of the area in which he resides. 

(3) Where any question arises under this section as to the place of assess- 
ment, such question shall be determined by the Commissioner, or, where the 
question is between places in more provinces than one, by the Commissioners 
concerned, or, if they are not in agreement by the ]gCentral Board of Revenue]. 

Provided that, before any such question is determined, the assessee shall have 
had an opportunity of representing his views : 

Provided further that the place of assessment shall not be called in question 
by an assessee if he has made a return in response to the notice under sub-section \ i) 
of section 22 and has stated therein the principal place wherein he carries on his 
business, profession or vocation, or if he has not made such a return shall not be 
called in question after the expiry of the time allowed by the notice under sub- 
section (2) of section 22 or under section 34 for the making of a return ; 


LEG. REP. 

1 Substituted for the words ^^on the” by 
see. 2 and Sch. I of Act VII of 1924. 

2 Added by sec. 9 of Act XI of 1924. 

8 Substituted for the words “association of 
individuals”, by sec. 80 of Act VH of 1939. 

4 Substituted for the word ^^usiness” bv 
sec, 81, ibid. 

5 Substituted for the words ^^his piincipal 
place of business”, by ihid, 

6 Substituted for the words ^TBoard of 
Inland Revenue” by sec. 4 and Sch. I of Act 
IV of 1924. 

7 Provisos weio added by sec. 81 of Act 
VII of 1939. 


Sec. 63: Sbevice op Kotice. — Sec. 63 is 
to be read alon^ with sec. 27, General Clauses 
Act. The words “unless the contrary is 
proved^' in sec. 27 refer both to the service 
a^nd the time. Conseouently, when a notice 
has been posted properly addressed and pre- 
paid and in a register cover, the presunip 
tion raised even as regards the service Is not 
conclusive but is rebuttable. 54 A. 548= 
138 I.C. 70=1932 A. 374. Section does not re- 
quire that service of a notice must be by its 
-being placed in the hands of the person name.! 
therein by the ofdcer of the Court himself 
and .does not exclude other forms of service 
permitted by O. 5 of “ the C. P. Code. 23 
0r.L.J*. 591=1922 187. A notice ad- 

dressed to a Hindu undivided family in its 
trading name is suflcient compKance with 
-the* requirements of sec. ‘63. 17 Pat. ‘187= 
1938 Rat. '91?* "WKere a notice nneter the 


Income-tax Act is delivered otherwise than 
by post to any clerk or servant on the pro- 
mises where the assessee carries on business, 
and according to the practice obtaining in 
business, the employee is expected to hand 
on any communication which he has receiv- 
ed to the manager, that is not evidence upm 
which the Income-tax Authorities can iintj as 
a fact that the manager was served with 
the summons. 13 R. 251=156 I.C. 385= 
1935 R. 144 (S.B.). Income-tax Officers, in 
doing the very important work of assess- 
ing income-tax, must take the elementary 
precaution of seeing that the person with 
whom they are deaTng is in fact authorised 
to represent the assessee, and they are not 
entitled to assume this merely because such 
person has on occasions signed a notice, 
poss’bly under pressure, or produced ac- 
count books for inspection. A notice served 
on such person who is not au'^horised to ac- 
cept seivice is not a valid service on the as- 
sessee. 30 ]Sr.L R. 340. Delivery by un- 
registered^ post does not amount to the s*»r- 
vice required by the section. Therefore a 
conviction under sec. 34 (h) based on such 
a notice is bable to be set aside, 17 4.L. 
I. 146=49 I.O. 781. In the case of an un- 
registered firm a notice need not be served 
only on the member of the firm who mads 
the return hut ender sec. 63 (2) it can be 
served on any member of the firm and such 
service is good service. 48 M. 602=49 M. 
L.J. 124=1925 M. 1048. 

. V, Sec. 64. — Sec, 64 was intended to ensure 
ibat ’as far as .prautable an assessee should 
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Provided further tha. if the place of assessment is called in question by an 
assessee the Income-tax Officer shall, if not satisfied with the correctness of the 
claim, refer the matter for determination under this sub-section before assessment 
is made.] 

(4) Notwithstanding anything contained in this section, every Income-tax 
Officer shall have all the powers conferred by or under this Act on an Income-tax 
Officer in respect of any income, profits or gains accruing, or arising or received 
within the area for which he is appointed. 

(5) The provisions of sub-section (i) and sub-section {2) shall not apply 
and shall be deemed never at any time to have applied to any assessee — 

{a) on whom an assessment or re-assessment for the purposes of this Act has 
been, is being or is to be made in the course of any case in respect of which a Com- 
missioner of Income-tax appointed without reference to area under sub-section (2) 
of section 5 is exercising the functions of a Commissioner of Income-tax, or 

(A) where by direction given or] any distribution or allocation of work 
made by the Commissioner of Income-tax under sub-section (5) of section 5, ^[or 
in consequence of any transfer made by him under sub-section {yA) of section 5], 
a particular Income-tax Officer has been charged with the function of assessing that 
assessee, or 

(c) who or whose income is included in a class of persons or a class of incomes 
specifided in any notification issued under sub-section (6) of section 5, 
but the assessment of such person, whether the proceedings for such assessment 
began before or after the ist day of April, 1939, shall be made by the Income-tax 
O&er for the time being charged with the function of making such assessment 
by the Central Board of Revenue or by the Commissioner of Income-tax to whom 
he is subordinate, as the case may be.] 


LEG*. REE. 

J Added by sec. 6 of Act XII of 1940. 
slnseiiied by sec. 12 of Act XL of 1940. 


be assessed locally, and the area to which 
an Income-tax Officer is apnointed must, so 
far as the exigencies of the tax collection 
allowed, bear some reasonable relation io 
the place where the assessee carried on 
business or lesided. I.L.R. 1940 Bom. 350 
= 3 F.L.J. fH,0.) 75=42 Bom.L.R. 414= 
1940 Bom. 234. 

Sec. 64 (1). — The effect of sub-secs, (1) 
and (4) of sec. 64 is that, where two or more 
Income-tax Officers have territorial jurisdic 
tion in respect of the same income, they exer^ 
cise concurrent jurisdiction in the matter of 
issuing notices to the assessee and where 
notices have "been issued by one officer it is 
unnecessary for the other officer to issue 
the same notices again. The latter can acf 
upon them and make an assessment without 
giving a fresh notice. 50 O.W.K, 355. Sec. 
64 (3) applies only when a question arises 
as to the place of assessment, and when there 
is no dispute between the assessee and the 
Income-tax Officer as to the proper place of 
assessment the point need not be referred to 
the Commissioner under that sub-section. A 
request by the assessee for transfer of the 
income-tax file from one district to another 
is not a question arising as to the place of 
assessment. Sub-sec. (3) refers to a position 
when a contest exists as to the correct assess- 
ment area. 50 O.W.X. 355. Jurisdiction — 
Place of assessment — ^Appeal on question *13 
to plaee-“^l*der under sec. 5->-Appeal— **Vall- 
can be questioned— Ordinance TX 


of 1938 — ^Effect on prior orders — ^Validation. 
(1943) I.T.R. 67=45 Bom.L.B. 136=1943 
Bom. 110. Juris'^iction — ^Notice under secs. 
22 (4) and 34 — Abolition of circle — Transfer 
of case to Income-tax Officer, central 
section — ^Effect on notice — ^Jurisdiction — Ab 
sence of — ^Validatiii<? Ordinance of 1939 — 
Efeect of. 1943 I.T.R. 104=45 Bom.L.R. 
168=1943 Bom. 122 Notice by Income-tax 
Officer and filing of return — Subsequent 
transfer — ^Presh notice and fresh return — 
Re-transfer to original officer — ^Proceedings 
started on original return without fresh 
notice — ^Validity — Assessment under sec. 23 
(4) — ^Tf justified on assessee’s failure to file 
accounts. See 1942 LT.B. 148. Where ihe 
assessee has branches at several places and 
his head office at Benares, the Officer ^.t 
Benares has juris'diction to call for a return 
of the income of all the branches, though 
situate out of Benares. (47 A. 631, Foil.) 
1933 A.L.J. 49=1933 A. 197=145 I.C. ^62. 

See also 1940 A.L.J. 855. '^Ordi- 
narily the principal place of business 
of a firm or company is at the place 
at which the persons directing the firm or 
company do their business”. The fact that 
the goods are manufactured in one place 
does not make that place necessarily ^he 
principal place of business. Where busi- 
ness is carried on in many places or at diffe- 
rent branches, it may be said that the busi- 
ness is carried on in each of those places, 
though neither *of them may be Ihe principal 
place of business. 49 A. 616=100 I.O. t56 
=1927 A. 299. On this sub-clause, w also 
3 Luck. 237; 1928 L. 701; I.LJ^. (1940) 
All. 785=1940 AX,J. ^§55=-1941 All, **29; 
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65. ^ Every person deducting, retaining or paying any tax in pursuance of this 

Indemnity. Act in respect of income belonging to another person 

is hereby indemnified for the deduction, retention or payment thereof. 

66. 1 [(i) Within sixty days of the date upon which he is served with notice 

of an order under sub-section (4) of section 33, the 
assessee or the Commissioner may, by application in the 
latcTnbunaltoHigh Court. prescribed form, accompanied Uere application is 

made by the assessee by a fee of one hundred rupees, require the Appellate Tribunal, 
to refer to the High Court any question of law arising cut of such oder, and the 
Appellate Tribunal shall within ninety days of the receipt of such application draw 
up a statement of the case and refer it to the High Court : 


LEG. IREP. 

1 Sub'sections substituted bv sec, 92 of 
Act VII of 1939. 


44 Bom.L.R. 618. The scheme of the Income 
tax Act does not contemplate an objection 
as to the place of assessment being raised 
on an appeal against the assessment after 
the assessment has been made. The provi- 
sions of sec. 64 ^3) and the third proviso 
thereto clearly indicate that the question ‘iS 
to the proper place of assessment is more .t 
matter^ of administrative convenience than 
of jurisdiction and that in any event it is 
not one for a djud' cation by the Court. 
1945 FO.R. 65=I.LB. (1945) Kar. (F.C.) 
88=79 CXJ*. 265=1945 F.L.J, 34=49 C. 
W.N. (F.E.’) 50=47 Bom.L.R. 153=1945 
F.O. 9= (1945) 1 M.L.J. 359 (F.C.). The 

combined effect of sec. 64 (1) and (4) is *^hat 
wheye two or more Income-tax Officers have 
territorial iurisdictinn in respect of the 
same income, they exercise concurrent juris- 
diction in the matter of issuing notices lo 
the assessee, and where notices have been 
issued by one officer it is unnecessary for Ihe 
ot^er officer to issue tHe same notices asrain 
after the case has been transferred to him 
bv the former. 1942 I.TR. 103. Sec. 64 
(3') comes into play only when any ''question^* 
of dispute arises as to the place of asse=?s 
ment: whe-^p neither the assessee nor the In- 
come-tax Officer concerned raises any ques- 
tion as to the proper place of assessment, no 
question as to the place of assessment arisps 
within the meaning of sec. 64 (3), and there 
is therefore no occavsion for such a question 
being S’lbmitted to the commissioner for 
determination. 1942 I.T.B. 103. 

Stic. 66: IScoptu. — The High Court 'hould 
require before thev seelc to entertain any 
quesHon under sec. 66 that the preliminary 
requirements of t^e section are strictly com- 
plied with. 1930 P.C. 151=57 LA. 152=54 
B. 437=59 M.L.X 242 (P.C.). It is open 
to the tribunal to express on the facts 
finding one way or the other on the question 
whether certain persons are partners. If 
there is evidence, it is not for the High Co^irt 
to correct anv error which there may be in 
the ponclngioix to which the tribunal arrived. 
50 OW-H. 398. Where the question is one 
of fact, ufe., whether a ceTtain sum advanced 
by a comi^ny to the managing agents 
was advanced in the ordinary course of busi- 
ness giving rise to a claim to write it off as 
a bad debt, the only q^iestion erf law arising 


is whether there was evidence to justify the 
finding on the question; the High Court will 
not interfere on a reference under sec, 66. 
(1946) I.T.R. 272. Whatever conclusions 
are arrived at by the Income-tax Authorities, 
they must have some material to support 
them, and in case it is contended that uherc 
is no material for those conclusions, the ques- 
tion does not resolve itself into one of law. 
1937 L. 305. Whether a debt is a bad lebt, 
and if so, at what point of time it becomes 
a bad debt, are questions of fact to be decid- 
ed in the event of dispute by the appropriate 
tribunal. If the finding of such tribunals 
is based on relevant and admissible evidence, 
even though it is erroneous. Interference by 
the High Court is barred. 18 L. 325=168 I. 
C. 549=1937 L. 338 (F.B.). 

AMENPMP'NT J^OT OF 1933 — ^Retrospbctivf 
OPERATTON. — Amendment to sec. 66, by the 
Amending Act of 1933, giving a right to the 
assessee to reopen an order of the Income- 
tax Commissipncr under sec. 33 on a refe- 
rence to t^e Hi»h Court is not a mere matter 
of procedfure and cannot be construed to 
give a retrospective right to an assessee to 
cla^'m a reference from an order passed be- 
fore the amenment came into force. 1934 
L. 1013. All cases pending at the time the 
Act was amended in 1933. will he P’overriBd 
bv the Act as amended. 172 LC. 511=1938 
Nag. 16. 

Application for Reference when to be 
MADE. — An application by an assessee 
for reference must be made before 
the case is disnosed of by the 
Chief Revenue Authority. 64 T.C. 610= 
23 Bom.L.R. 1267; 46 B. 707=1922 B. 
345 (21. Application under sec, 66 ^2) must 
state the question of law to be referred to 
High CouH. See 92 I.C, 249 (2) =1926 L. 

^^^f^Fencp on the question whether a 
H'nd^T joint family had beco-me divided — 
Statement bv members — ^Jurisdiction of In- 
come-tax Offi(»er to decide the question. See 
1927 M.W.N 591 (P.B.), An assesses is not 
entitled to obt'-in mere officer dicta, il P. 
187=133 1 0. 753=1931 P. 306 (F.B.). 

Form of Reference.— -Where the Com- 
Tnisaione>* of Income-tax referred to the High 
Court whet^ei' the Income-tax Officer was 
right in disallowing set off, held, that the 
form^ of the qu^^^tion was open to exception 
in view of the fact that under sec. 66, the 
Coert has to decide +he questions of law only. 
58 0. 1446 =35 O.W.N. 589=I.LJ8. 1938 10 
In stating a ease to tife High Court, the 
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Oommissioiier should not frame the questions 
in general terms. Also he should state only 
such questions as are intended to be answer- 
ed by the High Court. 35 G.W.N. 312—58 0. 
906=1931 0. 543. The practice of referiing 
questions to the High Court in a negative 
from is inconvient and ought to be conuemn- 
ed. LL.B, (1943) Bom. 224=45 Boin.L.R. 
143=1943 I.T.R. 202=1943 Bom. 102. In 
makmg a leference to the High Court undei 
sec. 66, it is incumbent on the tribunal mak- 
ing the reference to set out clearly all the 
material and lelevant facts on which the ques- 
tion of law is based. 47 Bom.L.R. 183= 
1945 I.T.R. 203=1945 Bom. 345. In cases 
of references under see. 66 the High Oouri 
would not be justified in considering any 
question but the question or questions actually 
referred to it. 1945 A.W.R. (O.C.) 62=1945 
I.T.R. 94=1944 O.W.lSr. 451=1945 Oudh 42. 
Statement of case — ^Duty of Appellate Tri 
bunal to make full and clear statement of 
facts admitted or proved. 23 Pat. 398=1944 
I.Tja. 344=1944 Pat. 291. Where 
assesses asks the Commissioner of Income- 
tax to refer certain points of law to the High 
Court, it is correct and proper that the Com- 
missioner should write a judgment, so to say, 
giving the reasons for his conclusion. Bat 
if part of the conclusion to which he comes 
is that it is right to refer a certain question 
to the High Court, then he ought in strict 
ness to make out another document, namely, 
a statement of the ease upon that point for 
the opinion of the High Court. 68 C. 906. 
It is the duty of the Commssioner to state 
the facts and then to formulate the questions 
of law which arise upon them. 34 Bom.LR. 
100=1932 B. 116. He may then if he choose 
give his own opinion and discuss the case. 104 

I. C. 841. It is desirable that the questions of 
law which the Commissioner refers to the 
High Court should, for convenience of re- 
feience, be assembled and numbered conse- 
cutively at the end of the stated case. 30 I. 
A. 146=12 P. 318=1933 P.C. 108=64 M.L. 

J. 612 (P.O.). In formulating questions for 

the opinion of the High Court, the Commis- 
sioner of Income-tax should ask only one 
question at a time. An attempt should not 
be made to combine two or more questions 
in the form of one question. Further, the 
questions should not be divorced from the 
facts of the particular case and should 
not be in the abstract. I.L.R. (1937) 
1 0. 697=173 I.C. 898=1938 CaL 

20. Where the Chief Court when requiring 
the Commissioner to make a reference aas not 
made any modification in the form of the 
question as stated in the application of the 
assessee, the Commissioner is bound under 
R. 10 of Appendix VII of the Rules of the 
Chief Court to state the point of law m the 
form stated in the application of the assessee. 
169 1.0, 404=1937 O.W.N. 634=1937 O.W. 
K 634=1937 O. 416. 

IteiyERENCB BT COMMISSIONER SUO MOTU — 
Bioht to begin. — ^In a reference under sec. 
66 (1) by the Commissioner suo motu, the 
Advocate-Ceneral or Counsel on behalf of 
the Oonunissioner has the right to begin. 


37 Bom.L.R* 112 — 1935 B. 167. Scs also 
145 I.C. 254=1933 S. 148=27 S.L.R. 243. 
The Income-tax Commissioner is an ofiicial 
charged with certain duties as to the collec- 
tion of income-tax and if in the cour.se of 
these duties he deems it necessary to ascer- 
tain the views of the Court upon the mean- 
ing of a section of the Act (other than one 
under Ch. 8), he is entitled to state a case 
for the opinion of a Bench of at least two 
Judges o± the High Court. He cannot 
estopped fiom exercising that statutory 
light. 177 I.C. 255=1938 Cal. 557 (S.B.). ' 
"High CouRT’^— Chief Court of Oudh— If 
High Court under the section. 13 O.L.J. 381 
=1926 O. 191; 105 1.0. 556=1927 O. 465= 

3 Luck. 237. It is open to the High Court 
when hearing the case on the statement of 
the Commissioner to decide what are the lues- 
tions of law which arise. 56 A. 504=1934 A. 
217. See also 1931 C. 683=39 P.L.R. 3028 
—1937 Lah. 721. It is open to the High 
Oouit in a proper case to reframe the real 
question of law on which its decision is re- 
quii-ed to be given. 50 C.W.N. 227. Whe’e 
in a reference under see. 66 there is a mis- 
statement of important facts in the state- 
ment of case by the Appellate Tribunal, the 
High Court has no option but to send the 
case back to the Appellate Tribunal for the 
facts to be correctly stated and for a ques- 
tion or questions upon those facts to be fram- 
ed for the opinion of the High Court. 50 C. 
W.N.^ 227. Although theie may be some 
questions of law, if such questions are based 
on incorrect assumption and do not really 
raise out of the orders passed by the Income- 
tax authorities, the High Court will 
not direct the Commissioner to state a case 
under sec. 66 (3) at the request of the 
assessee. 1942 I.T.R. 435. The jurisdiction 
of the High Court in income-tax matters is 
very limited. Sub-sec. (3) covers only the case 
of a refusal on the ground of any question of 
law aiising. It does nOc cover the case of a refu- 
sal to refer on the ground that the applica- 
tion was filed beyond time. 33 BomXJEt. 
1114. Commissioner's finding of fact based on 
misconception of law — ^Interference. See 55 M. 
L.J. 416 (F.B.). The High Court can call upon 
the Commissioner under sec. 66 (3) of the In- 
come-tax Act to state a case upon a particular 
question if the latter has refused to do. But 
where the Commissioner has never been ask- 
ed to state a case upon any question and! has 
not refused to do so, the High Court cannot 
call upon him to state such a case. Where 
there is no question before the High Court 
relating to a particular point, the High Court 
has no power to deal with that point; it can 
only deal with the question which was fram- 
ed upon which the case has been stated. The 
High Court is boxmd by the findings of the 
Income-tax authorities on questions of fact, 
vie., whether there was any loss in business 
during a particular period. 1942 I.T.R, 288 
=1943 Pat. 39. In a reference under sec. 
66 (3), the High Court cannot go into the 
correctness or otherwise of the fimalng of fact 
arrived at by the Commissioner of Income- 
ta3^ but can only see if there is any evidence 
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to support sueh fiudiitg. ii there are mate- 
rials to support the liudiug the conelusiou oi 
the Commissioner on the fact will not oe dis- 
turbed. (1945) 311=1945 Mad. 513. 

As a matter of principle there is no jurisdic- 
tion entrusted to the High Court by sec. 66, 
either to go behind or to question statements 
of fact made by the appellate tribunal in 
the statement of a case. The only jnnsdic- 
tion is tha\ if in any case the Court is not 
satisfied that the statements contained in the 
statement of the case are sufiicient to enable 
it to determine the question raised by it the 
Court has power to send it back to the <i.ppel- 
late tribunal for a second helping of facts. 
Where on the facts stated the appellate tri’ 
btinal had sufficient material to come to a 
finding that a trust was a public one mtitled 
to exemption from tax iu respect of its in- 
come derived the High Court will not inter- 
fere. 1946 I.J.R. 440. On a reference under 
sec. 66 (2), it is always desirable that the 
Commissioner should state correctly the 'j[ues- 
tions of law raised by the stated case, but 
the High Court is not precluded from decid- 
ing questions of law arising from the case 
as stated by the Commissioner thoogn not set 
out specifically for the 3aagh Court's decision. 
I.L.R. (1939) Ear. 779=1939 I.T.E. 293= 
1939 Sind 293. Though it is for the In- 
come-tax authorities to state the questions of 
law for decision by the IBGigh Court, if from 
the case as stated by them another question 
of law arises, the High Court is not preclud- 
ed from deciding the same because it nas not 
been specifically sent out in the reference. 
1939 I.T.R. 341=1939 Sind 301. But see 52 
L.W. 406=1940 P.C. 153=I.L.R. 1940 K. 
335 (P.O.). 

Jurisdiction ow High Court — ^Nature op. 
— ^The jurisdiction conferred upon uhe High 
Court by sec, 66 of the Income-tax Act iS a 
special jurisdiction and forms no part of the 
Court's original or appellate jurisdiction. 
The High Court is not a Court of appeal in 
income-tax cases. Its functions are confined 
strictly to the disposal of references on 
points of law. 39 C.W.E. 1140=62 C. 671. 
Where a High Court in answering a question 
referred to it under sec. 66, gives its opinion 
the opinion is only ^advisory'. 63 I.A. 408= 
60 Bom. 900=164 I.C. 18=41 O.W.N. 33= 
1936 P.C. 269=1937 1 M.L.J. 200 (P.C.). 
When t he Assistant Commissioner applies 
the *correct principle of law to facts and 
comes to a certain conclusion, there is no mis- 
direction and it is immaterial to consider whe- 
ther the High Court applying the same prin- 
ciple to the question of fact to be decided 
would have arrived at the same conclusion. 
177 I.C. 630=1938 Bang. 316 (S.B.). Mano- 
har Lai, J. — Where a ease stated by the Com- 
missioner of Income-tax comes before the 
High Court for hearing, and the High Court 
&ects the case to he sent back in order that 
it may be re-stated with such fin ding of fact 
as may be considered necessary, there being 
an erroT^ in the statement of the case, the 
Commissioner is hound in duty to carry "^.nt 
the order^ of the Court, and re-hear the par- 
ties, admit such farther evidence as he eon- 


siders relevant on the point at issue and re- 
state the case with his opinion thereon. He 
cannot refuse to do so on the ground that 
he has no power under sec. 66 (4) to vary 
an opinion given under sec. 66 (2). If the 
Commissioner is dissatisfied with the order oi 
the High Court, which has jurisdiction to re- 
quire him to re-state a case which is not 
found satisfactory, he should appeal to the 
Privy Council. But as long as the High 
Court's order stands, it must be carried out 
to the very letter and in the spirit. 18 Pat. 
805=1939 I.T.R. 536=1940 Pat. 24. See 
also 53 All. 451; 1930 All. 209; 54 AU. 496. 
Fer Dalip Singh, J. — There is no section 
which empowers the Commissioner to ask the 
advice of the High Court as to the legalit. 
of any proceedings that he intends to take, 
and it would not be proper for the High Court 
to express any opinion on the point, because 
the point may never arise, as the assessee 
may not ask for a reference on the point, and 
secondly, because any decision or advice given 
by the Court on a question not directly aris- 
ing before it cannot bind the Bench that sub- 
sequently hears the reference, if any, upon 
this question when it really does arise. 16 L. 
937=1935 L. 742 (P.B.). Where, in an ap- 
plicaton under sec. 66 (2), the Commission jr 
refuses to state a case, the assessee has the 
option of either withdrawing the application 
and getting back the deposit made by him 
or applying to the High Court within the 
time prescribed by sec. 66 (3). If the 
assessee exercises the option of withdrawing 
the application and gets a refund of the fee 
deposited by him, it necessarily follows that 
he cannot afterwards apply to the High Court 
or continue his application before it. He has 
no right to prosecute an application under 
sec. 66 (3) by making a fresh deposit. I,L.R. 
(1943) Nag. 290 =(1943) I.T.B. 179=194:*, 
N,L,J. 226=1943 Nag. 184 (case before 
amendment of 1939). 

Beperence not compulsory. — ^It is not in- 
cumbent upon the Chief Revenue Authority 
to make a reference to the High Court, when- 
ever an application for a reference is made. 
45 B. 1064=63 I.O. 775=23 Bom.L.B. 609. 
Piecegoods — ^Fall in price of stock at the end 
of year — ^Estimation of loss — Balance of 
stock — Opening price for next year — Calcula- 
tion of profit and loss — Beferenee under sec. 
66 — Question— Prame of. 48 M. 836=1925 
Mad. 1242=49 M.L.J. 425. Chief Revenue 
Authority is not bound under sec. 45, Speci- 
fic Belief Act, to make reference to the High 
Court imder sec. 51 of the Income-tax Act. 
45 B. 881=1925 Bom. 119=23 Bom.L.E. 139. 
High Court cannot compel reference by Re- 
venue Board — Government of India Act, 
sec. 106 (2)— Specific Belief Act, sec. 45. 44 
M. 718=1921 M. 524=41 M.L.J. 177: 30 
O.W.N. 831=1926 0. 998 ; 28 Bom.L.B. 1096 
—1926 B. 566, Where in pursuance of an 
order under sec. 45 of the Specific Belief 
Act by the High Court, the Hoard of Re- 
venue, instead of appealing against the order 
made a reference to the High Court, it is not 
open to vthem afterwards to object to the 



The Indian iNCOMte-TAX Act (Xl of 1922). 


3037 


S. 66'1 


refereiK^e on the ground that the older wa*^ 
without jurisdiction. 1921 M, 717=70 I.C. 
30=14 L.W. 413 When an applica- 

tion is made to a Commissioner of Income- 
tax to state a case to the High Court undei 
sec. 66, he cannot refuse to pass any ordei 
on the application or delegate his authority 
Application to Commissioner to refer ques- 
tions of law=Fee payable. 2 R. 579=1925 
E. 94, Commissioner of Income-tax — State 
ment of case to the High Court — ^Points of 
law. 2 Pat.L.R. 122=1925 P. 155 (Cr.). See 
also 91 I.C. 980=21 NJuJR. 175=1926 N. 
180; I.L.R. 1945 Lah. 173=220 I.C. 339. In 
making a reference to the High Court the 
Commissioner has power to refer additional 
questions besides the matter formulated in 
questions sent down to him. 1935 L. 681. 

Refusal to state a case as question of law 
was a settled one — ^Application under sub- 
sec. (3), if lies. See 1943 Oudh 148=18 
Luck. 311. 

Reference, when proper and when not. 
— ^When Chief Revenue Authority can be 
compelled to state a case. 45 M.L.J. 592= 
47 B. 742=50 LA. 227=1923 P.C. 138. 
Where the Commissioner on an application 
under sec. 66 (2) refuses to refer a case on 
the view that the question arising in the 
case is a settled question of law, it amounts 
in other words to saying that the question of 
law does not arise and the High Court can 
in such a ease require the commissioner to 
state a case and refer it to the High Court. 
15 Luck. 723=189 I.C. 458=1940 Oudh 362. 
Assessee can maintain an application for 
mandamus to direct Commissioner to stale a 
case only on points of law which he urged 
before the Commissioner and he cannot be 
permitted to shift his groimd. 6 R. 492= 
1928 R. 281, Whether review can be grant- 
ed; whether reasonable opportunity was 
given under see. 33 and whether personal in- 
come can be jointly assessed with famRy in- 
come are questions of law necessitating a 
reference to the High Court. 84 LC. 792= 
1925 P. 155, Non-compliance with sec. 23 
(2) though not raised in proceedings under 
sec. 66 (3) before Commissioner was held to 
be a question of law under see. 66 (2). 29 

C.W.N. 28=85 I.O. 520=1925 0. 173. The 
question as to what constitues receipts foi 
purposes of the Income-tax Act is a question 
of law and not a question of fact. 21 N.L. 
R. 175=1926 N. 180. On this section, see 
aUo 60 LA. 325=14 Lah. 682; 1933 P.C. 198 
=65 M.L.J. 335 (P.O.). 

Question of law. — It is not possible to 
turn a mere question of fact into a question 
of law by asking whether as a matter of law 
an ofl&cer came to a correct conclusion upon 
a matter of fact. (1937) 2 M.L.J. 43=41 
C.W.N. 719=1937 P.C. 133=64 LA. 102= 
I.L.R. 1937 N. 191 (P.O.). Question whe 
ther process of curing tobacco adopted by 
assessee falls under sec. 2 (1) (b) (iQ is one 
of law. 1944 M. 248=219 1.0, 174. Dis- 
tinction between question of law and faetj 
see 3 LT.O. 10. If one of two possible in- 


ferences is drawn by the Commissioner, no 
question of law arises in the case. 121 
l.C. 648; 122 I.C. LC. 379 = 1930 N. 200. 
The proper ejffect of a proved fact is a ques- 
tion of law, and the High Court, in a refer- 
ence imder sec. 66 (1), is entitled to correct 
wrong conclusions drawn from admitted oi 
proved facts. 1945 I.T.R. 329=1945 M.W. 
N. 454=1945 Mad. 366=56 L.W. 322= 
(1915) 2 M.L.J. 93. The right to carry for- 
ward and set off loss against the profits of 
the following year or years allowed under 
sec. 24 (2) is subject to the condition that Ehe 
profits against which the set off is claimed 
should have arisen out of the same business 
as the one which resulted in the loss. Whe- 
ther different trading operations constitute 
a single or same business or constitute differ- 
ent businesses is largely a question of fact 
but the proper legal inference from proved 
facts is essentially a matter of law. 58 L.W. 
195=1945 LT.R. 177=1945 M.W.]Sr. 378 = 
1945 Mad. 318= (1945) 1 M.L.J. 406. Where 
the assessee accepts the finding of the ap- 
pellate tribunal on a point of law and does 
not pray in his application under sec. 66 ^^Ij 
for the inclusion of that point in the refer- 
ence to the High Court, the High Court has 
no power to consider that point of law 
which has not been included in the reference. 
The function of the High Court in cases re- 
ferred to it under this section is advisory 
only and is confined to considering and ans- 
wering the actual question referred to it. 
I.L.R. (1946) Nag. 594=224 1.0. 589=1946 
N.L.J. 506. The true intent of the first pro- 
viso to the second sub-section of sec. 66 is 
ihat a question of law that is common to 
both the Assistant Commissioner’s and the 
Commissioner order is not a proper subject- 
matter of a reference unless the questton of 
law is raised on a reference from the. deci- 
sion of the Assistant Commissioner. I.L.R. 
1938 N. 133=171 I.C. 797=1937 Nag. 154. 
The question whether the Income-tax Officer 
legally proceeded to assess the assessee under 
sec. 23 (4) is one of law. 100 LC. 774 (2) = 
1927 L. 288. See also 104 LC. 127=1027 L. 
691. Before declining to adjudicate on the 
merits of an appeal on the ground that it is 
barred by the proviso to sec. 30 (1) it is in- 
cumbent on the Assistant Commissioner to 
satisfy himself that the assessment was not 
merely ostensibly but genuinely under sec. 
23 (3). It is the duty of the Commissioner 
if required by the assessee to state the 
question of law whether or not the facts 
established before the Assistant Commis- 
sioner are such as to bring the case within 
the ambit of the proviso to sec. 30 (1). 11 P. 
187=133 LC. 753=1931 P. 306 (PB). When 
there is ample evidence npon which the In- 
come-tax Officer can find that there was no 
sufficient cause preventing the assessee from 
produciug account books requistioned unier 
see. 22 (2) and it appears upon the ground 
he had refused to cancel the assessment made 
under sec. 23 (4) and his order is upheld by 
the Assistant Commissioner on appeal for 
the same reason there is no question of law 
arising under the circumstances for the pur- 
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poses ol sec. 66 (2). 9 E. 21=1931 E. 97. 

Tiie question whethei an assessment made by 
the Income-tax OfOlcer under see. 23 (4) is 
valid or not as not a question of law and can- 
not therefore be made the ground for an 
order by the High Court under sec. 66 (3) 
requiring the Commissioner to state a case. 

9 R. 281=1931 li>31 R. 194 (F.B.). 1942 I. 
T.R. 148. See also 1930 L. 1014. But see 
1931 P. 306 (F.B.). Whether a debt is 
wholly or partly and to what extent bad or 
irrecoverable is in eveiy case a question of 
fact, to be decided by the appropriate tri- 
bunal upon a consideration of the relevant 
fads of that case. 61 I.A. 318=58 B. 579 
= 1934 P.O. 180=67 M.L.J. 213 (P.C.); 18 
Lah. 306=1937 Lah. 338; 1941 Rang.L.R. 
529=1941 Bang. 185 (S.B.); 1941 Rang. 273 
(S.B.); 1941 I.T.R. 332; 1939 I.T.R. 149; 
1941 I.T.R. 224. But the conclusions of the 
appropriate tribunal must be based on rele 
vant and admissible evidence, and the ques 
tion whether there is such evidence to sup- 
port the conclusions arrived at by the In- 
come-tax Authorities is a question of law 
open to consideration by the High Court. 37 
P.L.R. 497=1935 L. 637. The Income-tax 
Officer is the sole arbitrator on the question 
of the possibility of deducing the income, 
profits and gains of the assessee from the 
method of accounting employed by him. The 
correctness of the opinion of the Officer 
under these circumstances is a question of 
fact which cannot be challenged by means of 
an application under sec, 66 of the Act. 
(1926 L. 446, FolL) 164 I.C. 1018=1936 L. 
621. The question whether a person is or is 
not a member of a joint undivided family 
is one of fact, but when the tribunal of facts 
states the circumstances on which it relies 
for its finding, and those circumstances do 
not in law lead to the conclusion arrived at 
by the tribunal of fact, it is open to a Court 
of law to draw the proper inference from 
the circumstances stated. 14 P. 785=16 Pat. 
L.T, 351=1935 P. 342 (S.B.). The question 
whether a person is rightly declared an 
agent under sec. 43 and the further ques- 
tion whether when an assessment is made 
under sec. 23 (4) to proviso to sec. 30 (1) 
bars an appeal though the appeal is not 
against the assessment but agianst the order 
of the lucome-tax Officer declaring the as- 
sessee to be liable are questions of law and 
the reference under sec. 66 (2) to the High 
Court on such questions is competent. 28 
KLJft. 194=140 I.C. 490=1932 H. 152. The 
question whether the Assistant Commissioner 
of Income-tax could or could not set aside 
in appeal the order of Income-tax Officer re- 
fusing to register an instrument of partner- 
ship, is a question of law. The question 
whether a deed of partnership and the ap- 
plication for its registration fulfilled the re- 
quirements of B. 2 of the rules made under 
the Income-tax Act, and also the question 
whether for the pntposes of R. 2 sec. 2 (14) 
of the Act it is obligatcfty that the instru- 
meat of partnership shouila be signed by aU 
the partners, and if so under what provision 
of laW} are sixtdlarly questiofis of law arising 


out of the order of the Assistant Commis- 
sioner when his assessment was on the as 
sumption that the assessee firm was an unnre 
gistered firm. 1930 S. 301. In a particular 
year an assessment was made on actual re 
ceipts. It was objected by the assessee that 
a certain sum already assessed in previous 
years was included in the receipts. Assistant 
Commissioner in appeal found that, as the 
estimate of income in those years was not 
an assessment strictly on accrued basis but 
merely on best available data, there was no 
conclusive proof that such sum had already 
been included in the assessment of the pre- 
vious years. Held, that a question of law 
arose from the order whether or not the 
assessee was entitled to show that the actual 
receipts had in fact been included in the 
estimates of the previous years and the Com- 
missioner must state and refer the case on 
the question. 7 R. 644=1929 R. 245. The 
adoption of a particular basis and a certain 
method in prefeience to another, both being 
entirely within the discretion of the Income- 
tax Officer cannot give rise to any question 
of law. 32 P.L.R. 344=1931 L. 432. Ques 
tion whether person is member of partner- 
ship firm. See 201 I.C. 485=1942 Pesh. 17 
(1). Whether the evidence tendered before 
the Income-tax authorities established that 
the method of accounting was such that the 
profits and gains of the business could not 
be properly deduced therefrom is a question 
of fact. 1934 L. 977. The employment of 
a correct procedure of assessment does not 
raise a question of law. 1931 L. 759. The 
queston whether the goods still in transit can 
be valued at market value prevalent at the 
place of destination does not involve any 
point of law. 1931 L. 759. The decision of 
the Income-tax Officer under sec. 20 of the 
Income-tax Act that no sufficient cause for 
non-submission of a return was shown by 
the assessee, is essentially a question of fact 
and not of law that can be referred to the 
High Court, 36 PX.R. 198=1934 L. 983. 
The validity or otherwise of an assessment 
made by the Income-tax Officer tmder sec. 
23 (4) except where he made the assessment 
mala fide and arbitrarily in the sense that he 
acted recklessly or fraudulently, is not a 
not a question of law that can be referred 
to the High Court. 36 PX.R. 198=1934 L. 
983. Whatever conclusions are arrived at by 
the Income-tax authorities, they must have 
some material to support them, and in case 
it is contended that there is no material for 
those conclusions, the question does resolve 
itself into one of law. 1937 Lah. 305. The 
question whether there was any evidence upon 
which an Assistantt Commissioner or Com- 
missoner could come to a finding of fact is 
a question of law. If there was any evidence 
on which it was reasonably possible for the 
Commissioner to come to the conclusion at 
which he arrived, the High Court will not 
consider whether on that evidence that ffiid- 
ing was correct, because the High Court is 
not a Court Of appeal in such matters. Even 
where the finding of fact is an inference 
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from othei facts the question whethei such 
an inference was propeily diawn is not a 
question of law. Wheie the Assistant Com 
missionei from the fact of non-production oi: 
certain books which the assessee him was 
oidered to produce coupled wth othei facts 
came to the conclusion that the books of ae 
count on which the assessment was basel 
were not the full and complete accounts of 
the business, held, that it was a finding of 
fact which could not be tht subject-mattei 
of a refeienee to the High Court. 7 R. 635 
1930 R. 4 (F.B.). See also 1930 L. 197; 
3933 A. 231; 11 R. 156=177 I.C, 630=1933 
Rang. 315; 1941 I.T.R. 190. As to the legal 
effect of the disiuption of a joint Hindu 
family, see 30 P.L.R. 134=1927 L. 616; 
the proper legal effect of proved facts. 46 
0. 189; 194 I.C. 336=1927 366. Whethei 

a statement given by the accused is incom 
plete and fradulent or not, is a question of 
fact for the deteimination of the income-tax 
authorities and not a question on which High 
Court can inteifere. 7 R. 281=115 I.O. 897 
=1929 R. 102. Where the only question is 
whether the accounts of the assesses^ are 
maintained in such a way that they indicate 
the true income of the assessee, reference 
cannot be made to the High Court since it is 
a question not of law but of fact. 1935 L. 
841. Where the Income-tax Officer made an 
assessment under see. 23 (4) on the ground 
that the assessee failed to comply with the 
terms of the notice, the question whether 
there has been a compliance with the terms 
of the notice is not a question of law but a 
question of fact. Further, whether the evi 
dence before the Income-tax Officer is suffi- 
cient to justify him in rejecting the ac- 
counts of the assessee is also a question of 
fact. 137 T.O. 732 (1)=1932 O. 164.. When 
an assessment has already been made in res- 
pect of the previous accounting year under 
see. 34, the question whether aU income which 
had accrued and had escaped assessment had 
been assessed to tax or not depends upon the 
investigation of the facts of the case. 1931 
0. 761 (S.B.). The question where a partner 
as partner lends moneny beyond the initial 
capital to the partnership at no agreed rate 
of interest and the money is used for capital 
expenditure, whether the interest paid by the 
partnership to him in the year of assessment 
should be deducted in computing the profits 
or gains of the partnership within the mean- 
ing of sec. 10 (2) (Ui), is a question of law. 
116 I.C, 454=1929 L. 404 (1). As to whar 
legal presumption is to be drawn under cer- 
tain stated circumsances. (Tbid.) 1927 H. 
283. The question whether the Income-tax 
Officer, having ordered registration of the 
instrument of partnership is estopped from 
holding persons mentioned therein as part- 
ners to be members of a joint Hindu family 
and from assessing them together, involves 
a question of law and the assessee is entitled 
to the decision of the Chief Court on that 
question. IL.R. (1942) Kar. 22=1942 
Sind 74=1942 I.T.R. 384. The question 
whether the Income-tax Offiieer is justified 
in increasing the estimate of the annual 
c, a M.— 381 


value of the property from Rs. 1,200 to 
Rs. 3,000 merely on a finding as to the cost 
of erection of the buildings is one of law. 
131 I.C. 212=1932 L. 187. The Income-tax 
Offieei is not competent to rectify a sup- 
posed mistake which has the effect of en- 
hancmg assessment without issuing notice 
to the assessee under sec. 35, and where the 
Assistant Commissioner refuses to cancel 
such enhanced assessment, there arises a 
question of law. 117 I.C. 383=1929 L, 
326. 

iltoPEKENcr:, wiiFN NOT PEOPEE. — ^An appli- 
cation under sec. 66 (2) foi a reference to 
the High Court is incompetent where the 
assessment has been accepted without appeal. 
4 P. 224=86 I.C. 170=1925 P. 352. Where 
the questions as to the validity of notice or the 
propiiety of assessment do not arise out of an 
appellate older, there cannot be a leference. 
9 R. 25=1931 R. 98. See also 3 Luck. 237 
=1927 O. 465; 18 Lab. 306=1937 Lah. 338. 
(Question whether a certain item to be 
allowed as bad debt); 18 Lah. 325=1937 
Lah. 830. (Question whether burden of 
proof has been discharged by the assessee). 
When a document purporting to be an in- 
strument of partnership is tendered under 
see. 26-A on behalf of a firm and application 
is made for registration of the fi[rm as con- 
stituted under such instrument, to decide 
that such an instrument is not genuine in the 
senee that it has been executed by way of 
pretence in order to escape liability for tax 
and without intention that its provisions 
should in truth have effect as defining the 
right of the parties mter se, is to come to 
finding of fact: Whether there was evi- 
dence upon which it was open to the Income- 
tax Authority to come to such a decision is 
a question of law. 1942 P.O. 57= (1942) 2 
M.L.J. 761 (P.O. . Sec. 66 (2) does not say 
expressly that the remedy provided by that 
section will not be available where the as- 
e«5sment is not appealable: aU that it re- 
quires is that there should be an order or 
decision under sec. 31 or sec. 32. Under see. 
31, the Assistant Commissioner has the 
power to allow the appeal as well as to 
reject and the mere fact that he rejects it 
on the ground that in his opinion no appeal 
lies is no ground for treating the order as one 
not under sec. 31. In such cases, the asses- 
see can take to the High Court at least the 
limited question as to whether an appeal did 
or did not lie in the circumstances of the 
case. 11 P. 187=133 I.C. 753=1931 P. 806 
(P.B.). But see contra 1932 A.LL.J .576= 
1932 A. 642. Where the Assistant Commis- 
sioner of Income-tax has no occasion to deal 
with or apply his mind to a point of law, 
the point not having been raised before him, 
such point of law cannot be said to arise 
out of his order and the assessee can claim 
no reference in respect of that point. 27 
HL.R. 47=138 I.O. 673=1932 S, 189. 
No application lies to state a case when 
Commissioner acts under sec. 33. 89 1*0. 

785 (1)=1925 R. 252. If the Commissioner 
of his own motion under sec. 33 imposes tax 
and penalty, is there any authority to which 
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Tefeience can be made if the tax and penalty 
are arbitral y and contrary to the provisions 
of the Act? 1930 P. 538 (F.B.). The failure 
of the Commissioner in his duty under see. 
33 will not G^ive the High Court jurisdiction 
to require tl e case to be referied under see. 
66 (8), since that sub-secticn relales back 
tof sub‘sec. (2) and sub-sec. (2) deals only 
with order under sec. 31 or sec. 32 and not 
with order under see. 33. 8 R. 203=1930 
R. 33. Appe il — Subsequent applications 

under secs. 33 and 60 (3) in the alternative 
— ^Draft statement sent to assessee — Subse- 
quent exeicise of power of review and case 
remitted to Assistant Commissioner — ^Refe- 
rence to High Court — Not competent. See 
(1945) I.T.R. 359, No reference can be 
made to the High Court of any question aris- 
ing out of an order under see. 52 whether 
it is contained in a separate proceeding. 
1933 A. 231=144 I.C. 144. When the ac- 
count books of the previous years 3o not 
supporl; the verified return and the assessee's 
statement on oath, and the assessee fails to 
substantiate his allegation, held, that the 
Income-tax Authorities are entitled to draw 
a presumption from the state of matters 
which had admittedly existed in previous 
years and that no e»ror of law has been com- 
mitted by the Income-tax Authorities which 
would justify the High Court calling on the 
Commissioner of Income-tax for a reference. 
(50 0. 907, Dist.) 103 LC. 38=1927 N. 283. 
The question whether the purchase and sale 
of landed propeity is one of the objects with 
which a company was formed or whether 
the development of the property in order 
to earn a continuing profit year by year was 
its real object, is one of fact with which the 
High Court in a reference under +his se ti n, 
is incompetent to deal, 11 L.B.R. 309= 
1922 L.B. 35 (P.BV Where the Income-tax 
Officer finds as a fact on the evidence that 
complete accounts have not been produced 
before him and proceeds to estimate the in- 
come under the proviso to sec. 13 of the In- 
come-tax Act, no Question of law arises. 16 
L. 416=1935 L. 539. See also 145 I.C. 944 
=1933 L. 832. 

Appellate Tribunal, when m\y be ee- 
QUiKEO TO STATE CASE — ^Tt IS Only when the 
H^gh Court is not satisfied of 'he correctness 
of the decision of the Appellate Tribunal that 
it Le Temuired to s^a^e a ca«e. If the 

decision of that Tribunal is correct, even 
if any point of law arises npon which the 
Tribunal refuses to state the case, no direc- 
tion should be given for stating a case. 50 
C.W.N. 355. 

JuRisniOTioN. — Commission Agency busi- 
ness — ^Advances to Munims and Gumastas 
written off as irrecoverai'le — Biwali pre'='ents 
to seTvants— Claim to deduct the two items 
as business exnenditure— Rejection of 

claims by the Officer— Question, if one of 
law for reference to Court. 3 I.T.O. 54. 
The question whether or not the accounts 
disclosed bv the assessee do or do not dis- 
close his true income is itself a question of 
fact, behind which the High Court cannot 
go. 9 P. 240=1930 P. 81 (S3.). Where 


a^ question is raised as to the assessee^s prin- 
cipal place of business under sec. 64 and the 
same is decided by the Commissioner or 
Board of Inland Revenue, such decision is 
haal and cannot be interfered with. But 
where there is a total failure on the pait of 
the^ Income-tax Authorities to apply the 
plain provisions of sec. 64 and an Income tax 
Officei ill '‘gaily assumes authority to assess 
as thouoh the assesseo^s ])lace of business 
has been finally determined, the High Court 
can direct the Commissioner to have a case 
stated and the existence of an abe native 
remedy under sec. 64 (3) does not affect the 
case. 49 A. 616=1927 A. 299. The Act 
gives no diiections as to whether the officer 
deciding an appeal must set out fully tho 
considerations which have led him to a 
ceitain decision. It is a matter of pro- 
priety^ rather than of law and is a matter 
in which the High Court has no business to 
inteifere. The High Court has no jurisdic- 
tion to consider the findings of fact arrived 
at by an Income-tax Authority and it is im- 
material whether the grounds stated for 
thrs'' finding’s are sound or not sound ot 

’’een stated. 

1930 E. 224. See also 18 L. 325. The ulti- 
mate authority on the question wheth^'r pro- 
seedings before the Assistant Commissioner 
weie ultra vires or not is the High Court 
ami noi the Commissione’'. 1933 S 15^=1 5 
C^) sec. 66 does not contem- 
plate a reference at the instance of an as- 
^^7=1^27 L. 513. Nor has the 
agh Court any power to issue mandamus 
directing him to refer questions of law to it 
'^here a ca.se, if 
stated by the Commissioner of Income-tax, 
woaJd_ haw to be re^erre 1 to the Court of the 
^ ™ Co^ssipner in Sind for decision, 
It TOuld not be light for the Bombay Higii 
oo-rt in the exerc'se of its di.seretion to 
make an order under this section roquirinii 

tf *0 even 

i± the Bombay Court has jurisdiction to do 
so by reason of the fact that tho Commis- 
Bomb-y. 33 Bom.L.E. 3fi 
—lydi 15. 150. An assessee in Sind un’ilco 
^**’*’' jurisdiction of Higi. 
‘■emeiy under see. 45, Speci- 
fic Belief Act, w'-en he cannot obtain relief 
Sf’.f Income-tax Act. 

It IS, however, for the Legislature to remely 

spp provisions of 

MC. 66 (3) of the Income-tax Act, so as to 
give him a rgh. of referen-e where *he Ocm- 
M® ® ®®''® nn Ian»i- 

t SX.K. 235=1.36 1.0. 762 

J*’® question whether a parti- 

aunred^'^wt!? Act ia to be 

applied when mak ng an assessmpnf- 

on^ttiat n* y*’®" I® no decision 

on that question by the Sind Chief Court 

the assessee cannot be debarred from seSe 
a decision of the Sind Chief Court by 

oTtha in’® ®®®I® ® decision 

^ Bombay High Court. I,L.R. (1942^ 
22=1942 Sind 74. ^ ^ 

Practice anb Peocepure.— it is for the 
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Commissioner in stating a case to find facts 
which must be accepted by the High Court. 
134 l.C. 1275=1931 C. 729 (S.B.); 1932 

A. 471. T1 e Income-tax Act does not lay 

down any rules of procedure for references 
under sec. 66 of the Act, and the Calcutta 
High Court has made the rules contained 
in Chapter XXX-A of its original side Rules. 
This it had jurisdiction to do in the absence 
of any specific pro»7ision in the Act. 39 C. 
W.N. 114U=62 C. 671. The function of 
the High Court in cases referred to it under 
sec. 66 is advisory only and is confined to 
considering and answeiing the actual ques- 
tion lei erred to it. 190 l.C. 1=42 Bom. 
L.R. 1182=52 L.W. 406=I.L.R. 1940 Kar. 
3' 5=1940 P.C. 158 (P.C.). See also 41 0. 
W.N. 33 = 1936 P.C. 269 (P.C.). When an 
asse'see is aggrieved the Commissioner is 
bound to refer the question in dispute to 
the High Court for determination. The as- 
sessee should normally be heard first and 
good reasons must be shown before any de- 
pa iture is m'de from this practice. 1937 
R ng.L.R. 174=1937 R. 258 (S.B.). The 

gro^n'^s mentioned in the opinion of the 
Commissioner are not necessarily binding 
on the High Court and the Court is entitled 
to go through the whole record for a proper 
determ’mt'on of the questions raised. 57 

B. 519=35 Bom.L.R. 896=1933 B. 427. 

Where a matter is one of fact, the High 
Court, though it might dffer from the view 
of t^e Commissioner if the matter were be- 
fore it as an appellate Court, cannot inter- 
fere with the order of the Commissioner 
merely on the ground that the jfinding of fact 
arrived at by him was wrong. 1941 I,T.R. 
190, See aho 1938 Rang. 315; 1933 All. 231; 
1941 I.TR, 190. Whether the time granted 
by the Income-tax Officer under a a notice 
as required by sec. 23 (2) is reasonable or 
not is a ouesti'^n of fnct, 134 l.C. 1275= 
1931 C. 729 (S.B.l. High Court hns to ac- 
cept the f'lc'^s as found by the Commissioner 
of Income t-’X and if necessary mav call for 
further facts by asking him to make a fresh 
statement of th'^m under sec. 66 (4). But 
though ordinarily the Income-tax Commis- 
sioner would be the officer who would frame 
the pom+s of law that arise in the case 
stated by him and though he would be ex- 
pected to give his own ouinion on those 
points of law, for the benefi*' of the High 
Court, sec. 66 requires the High Court to 
de'^ide t’^e ores^ions of law that arise in the 
C'^se, ie, the '^'^i-h Court is en+i+lpd "ro- 
sc-Ltle t^e issues” as it were and to decide 
those Issues. 1929 A, 819; 54 A. 496=1932 
A. 390; 53 A. ^51=1931 A. 417; see also 
18 P4. 805=1940 Pat. 24. 1930 A.L.J. 

78=1930 A. 209. It is for the Commissioner 
and not for +he High Court to state fonnal- 
ly the oi'estions whi^'h arise; and the duty 
of the High Court is only to deci'^e the Ques- 
tions nisei. 60 I. A. 146=12 P. .318= 
37 OWN. 5^8=10^*^ PC, 108=64 

612 rvrx The ITi«‘h Court will not on a 
reference under sec, 66, hear new points for 
the first time, which have not been raised 
earlier at any stage of the case. 59 M. 263 


=1936 M. 776=71 M.LJ, 35 (F.B.). The 
Court has^ poower under sec. 66 (5) to aTcnl 
the questio ^s asked by the Commissioner by 
raising the real question and then answer- 
ing that question. 55 B. 637=33 Bom.L.R. 
807=1931 B. 448. The case stated by the 
order of the Court under sub-sec. (3) is not 
diiie eat in form from that slated under 
sub-stc. (2) and consequently the expression 
"the question of law raised thereby” in sub- 
see. (o') does not mem such question as in 
the opinion of the Hi^h Court arose when the 
application is made by the assessee to order 
the Commissioner to state a case. 11 P. 187 
=133 I.C. 753=1931 P. 306 (F.B.). In a 
reference to the High Court under sec. 66 
the finding of fact arrived at by the Com- 
missioner is binding on the High Court un- 
less it is s^mwn that it was come to by some 
improper process or by failure to give effect, 
to some rule if liw. 6 P. 29=1927 P. 133. 
See also 1^Z3 S. 145=145 l.C. 202. It Is 
not open to an assessee to ask the High 
Court I'pon a referm'e under sec. 66 to exa- 
mine his books of account and to come to find- 
ings of fact contrary to those arrived at by 
the Commissioner in the ease sta ed. Still less, 
is it intended that the High Court should be 
a bst res rt for the production of books 
which were not pro'^ueed before the Income- 
tax Officers. 35 aW.lSr. 589=58 0. 1446= 
1931 0. 683. When a reference is made 
the ffigh Courfc under sec. 66, the High 
Court is not entitled to scrutinisse 

evidence, as the C'^mmissionerts decision upon 
the evidence is final. 1930 M. 104 (S.B.). 
Where four pe'sons originally formed tn 
undivide 1 family but subsequently became 
divided and were separately assessed to 
iue''me tax, four seuarate applications and 
deposits are necessary to renuire the Com- 
missioner of Income-t'ix to take action under 
sec. 66 (2). 50 M. 335=1927 M. 545=52 
M.L.J. 273. Reference under section — 

Stai-ement of c-'se — Form of, 4 P. 73=l'^2t 
P. 679=5 Pat.LT. 497=82 l.C. 653. Ste 
also 55 C. 953. Hi^h Court can be moved 
under sec. 66 /"S) only when assessee Is com- 
petent to apply to Commissioner under sec. 
66 (2). 7 L. 226=1926 L. 400. Compe- 
tency of H’gh Court to issue mandamus, 
when to he ouesMoned. 94 l.C. 128=1926 
B. 446; 19.37 Lah. 814=.3Q P.B.R. 610. 
When a Judge directs the Commissioner oP 
Income tax to state a case for the opinion of 
the H’gh Court un'^er sec. 66, the question 
should be so framed as to leave it to the 
Court which aftewrards head's the reforonce 
to decide t^e matter on the facts stated by 
the Commissioner of Income-tav who makes 
the r-fe en^'e. 48 M. 8^fi= 19*^5 M. 1242 
48 ML.X 425. W’-e^e before issuing notice 
the High Court de^’ided whether a certain 
point had already h^en decided and CT-en- 
tually ordered a reference to be made, held^ 
that it was not competent for the Bonrh 
finally d’suosing of the mfitfe’* to consider 
whether the point should he allowed to he 
ra*sed. 139 T.C. ‘’^0=19,32 N. 65, Where a 
Ben^h of two iud'^-es hearing a rel’erence 
under sec 66 (3) of the Income-tax Act ar’ 
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Provided that, if in the exercise of its powers under sub-section ( 2 ), the 
Appellate Tribunal refuses to state a case which it has been required by the assessee 
to state, the assessee may, within thirty days from the date on which he receives 
notice of the refusal to state the case, withdraw his application and, if he does so, 
the fee paid shall be refunded. 

( 2 ) If on any application being made under sub-section (i) the Appellate 
Tribunal refuses to state the case on the ground that no question of law arises, the 
assessee or the Commissioner, as the case may be, may, within six months from 
the date on which he is served with notice of the refusal, apply to the High Court, 
and the High Court may, if it is not satisfied of the correctness of the decision of 
the Appellate Tribunal, require the Appellate Tribunal to state the case and to 
refer it, and on receipt of any such requisition the Appellate Tribunal shall state the 
case and refer it accordingly. 


equally divided, it is opeu to them to move 
the Chief Justice to have the matter dispos- 
ed of by a fuller Bench, 12 L. 725=132 I.C. 
689=1931 L. 678 (F.B.). Appeal from Com- 
missioner's decision — Opinion of the High 
Court to be obtained by stating a case — 
Point of law not urged before the Income- 
tax Officer and Commissioner — ^Effect. 23 
A.L,J. 40=1925 A. 298 (1). ^ The High 

Court will not consider any point of law 
that was not raised before the appellate offi- 
cer or Commissioner himself by the assessees. 
52 A. 991=1930 A.L.J. 1548=1931 A. 23. 
It is not competent to the High Court in 
a reference under sec. 66 (2) to decide a 
question which has not been referred to the 
High Court by the Commissioner, though 
it may be open to the assessee to apply 
imder sec. 66 (3). 1941 I.T.R. 618. Opi- 
nion of Commissioner on questions raised 
in the statement of the case is not a part 
of the draft case and need not be supplied 
to the assessee. 1936 A.L.J, 549=1936 A. 
279, 

Rioht to appear by CODNSEii. — Where, on 
the motion of an assessee, the Board of 
Revenue made a reference to the High Court 
under see. 51 of the Act, the assessee’s plea- 
der is entitled to be heard first. 43 M. 75 
=87 iSlLJ. 663 (H,B.). The practice to 
be followed in references under sec. 66 should 
be that counsel for the assessee should begin 
and should also have a right of reply. 
(1921 C. 40, Poll.) 27 S.L.B. 243=1933 S. 
148. <3waerc.~-Whether counsel for the 
Crown as such should be afforded a general 
right of reply. 27 S.L.B. 243=1933 S. 148. 
In a reference under sec. 66 (1) by the Com- 
missioner sw> motVf, the Advocate-Oeneral 
or counsel on behalf of the Commissioner 
has the right to begin. 37 Bom.L.B. 112— 
1935 B. 167. In applications under sec. 66 
(3) to the High Court, it would be wrong to 
require the appearance of the Advocate- 
Oeneral in the first instance, because most 
of those applica/tions plainly do not raise 
any questions of law, and they can 
be dism'ased m limin 0 without hearing the 
Advocate-General on behalf of the Commis- 
sioner of Income-tax. Ify after hearing the 
applicant^ the Court considers that the case 
for the Commissioner of Income-tax should 
be placed before them at that stage, then 
it is simple to adjourn the case in order to 
obtain the appearance of the Advocate- 


General for the Commissioner of Income-tax. 
That is the practice which should foe adopted 
in such applications. 176 I.C. 601=1938 
Bang. 260 (P.B.). 

Application under see. 66 (2) — ^Pleader 
filing Vakalat for all purposes and all sec- 
tions — ^Withdrawal of application by plea- 
der on getting taxable amount reduced in 
revision — ^Repudiation by client and ap- 
plication for statement of case not maintain- 
able. The pleader was, under the vakalat- 
nama, acting within his powers and was 
authorised to withdraw the application and 
the assessee was bound by the withdrawal 
and could not claim to have a case stated. 
1941 Cal. 183=1940 I.T.B. 482=199 I.C. 
649. The mere death of an assessee at whose 
instance a reference was made does not pre- 
clude the High Court from answering the 
question or questions formulated by the 
Commissioner of Income-tax. 1941 I.T.R. 
193. 

I/iMiTATiON. — The refusal of the Income- 
tax Commissioner to make a reference of a 
supplementary question of law submitted to 
him one month after the Assistant Commis- 
sioner passed his orders, as being barred by 
time, is justified. 139 1,0. 599=1932 C. 

411 (S.B.). See also 155 I.C. 124=1935 
A.L.J. 845=1935 A. 572. The Commis- 
sioner of Income-tax has no power to ex- 
tend limitation in reference to an applica- 
tion under sec. 66. See- 30 (2) of the Act 
does confer powers on the Assistant Com- 
missioner to admit an appeal after the expi- 
ration of he usual period if he is satisfied 
that the appellant had sufficient cause, ic., 
for such appeals there is a provision ana- 
logous to that of sec. 5, Limitation Act; but 
there is no such provision for applications 
to the Commissioner. Sec. 5, Limitation 
Act, is also not applicable. I.L.B. 1938 Lah. 
229=1937 Lah. 876. An application for 
reference made under sec. 66 (2) more than 
one month after the order giving rise to the 
application should not be entertained and a 
reference made on such an application is 
without jurisdicftion. 6 L. 373=1925 L. 
615. ^ High Court has no power to extend 
the limited period of one month. 28 Bom. 
L.B. 1096=98 1.0. 299=1926 B. 566. Sec. 
66 (2) is express and there is no provision 
in it for any official or even for the Court 
to extend the time. 50 M. 335=1927 M. 
545—52 M.L.J, 273. [The period is ex- 
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tended to 60 days by the Amending Act of 
1930. It commences now from the date of 
service of notice of the order. The deci- 
sion in 9 P. 172 under the old section is not 
now good law.] The period required for 
obtaining the copies of the order under sec. 
31 or 32 of the Income-tax Act should be 
excluded in computing the period of limi- 
tatilon for an application for reference by 
an assessee under sec. 66 (2) and (3). 9 P, 
172=1930 P. 14. An application for copy 
of the order of the Assisstant Commissioner 
was struck off the file for non-prosecution. 
The assessee applied under sec. 66 (2) after 
30 days of the passing of the order and the 
application was rejected as time-barred. A 
further application was made under sec. 66 
(3) and the assessee contended that he 
ought to have been allowed time for obtain- 
ing copy: Held, that the application was 
not maintainable. 140 I.O. 714 (2) =1932 

P. 167 (2). Where for an application under 
sec. 66 (3) the rules provide that there should 
be copies of the orders of the Income-tax 
Officer, the Assistant Commissioner of In- 
come-tax and the commissioner of In- 
come-tax disposing of the case, the mere 
fact that these orders are required does not 
connote that the applicant has a right to 
extend the period of limitation by the period 
required for obtaining orders other than 
those of the Commissioner of Income-tax 
under reference. 63 A. 684=1931 A.L.J. 
593=1931 A. 673. Sec. 12 of the Limita- 
tion Act does not apply to a proceeding 
under sec. 66 (3). 1931 A. 673. The High 
Court can only act under sec. 66 (3) if it is 
not satisfied of the correctness of the ap- 
pellate Tribunal’s decision. If it is satisfied 
that the decision is correct, no order can be 
passed. An application for a reference to 
the High Court under see. 66 (1) was presen- 
ted at the office of the appellate Tribunal on 
the last day of the ptriod of limitation. 
Since there was no provision in the Appellate 
Tribunal Rules for the presentation of an 
appeal or an application for reference to the 
Tribunal itself, the Madras office of the Ap- 
pellate Tribunal refused to receive the appli- 
cation presented to it and it was then post- 
ed to the Regisarar at Bombay, where it 
was received out of time. The Tribunal re- 
fused to make a reference because the 
period of limitation had expired and it had 
no power to extend the period. The peti- 
tioner then applied to the High Court under 
sec. 66 (3) of the Act. Held, that R. 14 of 
the Appellate Tribunal Rules was mandatory 
and an application for reference could only 
be filed in accordance with that rule, i.e.y it 
must be presented to the Registrar within 
time and as decision of the Tribunal was 
correct the High Court could not interfere 
under sec. 66 (3). I.L.R. (1945) Mad. 772= 
1945 I.T.R. 112=1945 Mad. 169=1945 M.W. 
K. 100= (1945) 1 M.L.J’. 173. An applica- 
tion under sec. 66 (2) is not complete till it 
is accompanied by the fee of Rs. 100. Where 
though the application was presented in 
time the fee of Rs. 100 was not received by 
the Commissioner till two days after the ex- 


piry of the period of limitation, the Com- 
missioner could not have recourse to sec. 5 
of the Limitation Act to condone the delay 
as there was no saving clause in sec. 66 (2) 
which could enable the High Court or the 
Commissioner to condone the delay. I.LB. 
(1942) All. 470=1942 A.L.J. 327=1942 All. 
251 (2). 

^ COTJRT-PEE. — ^Fee in respect of an applica- 
tion as a whole and not for each point raised. 
2 R. 579=84 I.C. 521=1925 R. 94. As no 
mention of the Couit-fee payable on a re- 
ference under sec. 66, Income-tax Act, is to 
be found in Schs. I and H, Court-Fees Act, 
see. 4 of that Act does not apply to docu- 
ments produced in a reference to the High 
Court under sec. 66, and therefore no Court- 
fee is chargeable on such documents. 1933 
S. 148=27 S.L.R. 243. The fee of Hs. 100 
paid by an assessee for a reference under 
see. 66 (2) is part of the assessee’s costs of 
reference; and the High Court when allow- 
ing costs to the assessee under sec. 66 (6) of 
the Act has power to direct a refund of 
that fee to the assessee. 60 B. 999=165 I. 
C. 518=38 Bom.L.R. 929=1936 B. 385. 

Costs. — ^AU fiscal enactments must be 
construed in favour of the subject, and it 
cannot be said that if an assessee has not 
been properly taxed and if he succeeds on 
a reference in the High Conrt, yet he must 
lose a sum of Rs. 100 simply because the 
Income-tax Officer has chosen to make an 
assessment. 52 A. 991=1930 A.L.J. 1548 
=1931 A. 23. In dealing with the costs of a 
reference made by the Income-tax Appellate 
Tribunal under sec. 66, the High Court must 
have regard to the number of questions rais- 
ed, their complexity, the evidence involved 
and the conduct of the parties. I.L,R. (1943) 
Bom. 224=45 Bom.L.R. 143=1943 I.T.R. 
202=1943 Bom. 102. Th ultimate decision 
on the point of law, whether for or against 
the Commissioner, can have no bearing on 
the question whether there was a point of 
law upon which a case should have been 
stated, and, therefore, the costs of an appli- 
cation to direct the Commissioner to state^ a 
case, ought, in the absence of special cir- 
cumstances, to follow the event. I.L.R. 
(1942) Ear. 22=1942 I.T.R. 384=1942 Sind 
74. The right rule as to costs of an applica- 
tion under sec. 66 (3), asking the Court to 
direct the Commissioner of Income-tax to 
state a case, is that costs should follow the 
© 7 ent. The ultimate decision upon the point 
of law, whether for or against the Commis- 
sioner, can have no bearing on the question 
whether there was a point of law upon which 
a case should have been stated. In the ab- 
sence of special circumstances, the costs of 
such an application ought to follow the 
event. I.L.R. (1939) Bom. 574=41 Bom.L. 
R. 919=1939 Bom. 448. In proceedings 
under sec. 66 (2), costs are in the discretion 
of the Court. There is no provision in the 
Act that cos's payable by an assessee should 
be paid from or limited to the sum of Rs. 
100 deposited by the assessee as required by 
sec. 66 (2). I.L.R. 1940 Ear. 8= (1939) I.T. 
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R, 305=1939 Sind 318. When an applica- 
tion under sec. 66 (3) is dismissed as having 
no subs ance in it, tl e applicant is not entit- 
led^ to ask that the costs of the reference 
which he is ordered to bear must come out 
of the deposit of Rs. 100 made by him under 
see. 66 (2). 1942 I.T R. 507. See also 1942 

All. 251. Costs — Application dismissed with 
costs — ^Right of applicant to claim that costs 
should coT^e out of deposit of Rs. 100 un’er 
sec. 66 (2). See 207 I.C. 517=1943 Sind 
79. Preliminary ( epos't by the assesses undei 
sec, 66 (2) forms part of the costs incurred 
in relation to the reference, 1940 I.T.R. 
247=1940 Lah. 50, The amount of Rs. 100 
which is payable under sec. 66 ^2) of the In- 
come-tax Act eanno be described as a de- 
posit or security foi costs incurred in Court; 
nor c^uM it be said that it does not fall 
within the discretion of the High Court 
under S''c. 66 (6). The amount is a "fee’^ 
within the meaning of sec. 66 (2), i.e., a 
part of the costs of the reference. It falls 
within the term ^^costs” as used in see. 66 
(6), and it is in the discretion of Court to 
pass such orders in relation to it as may, in 
its judicial discretion seem proper. The 
word "fee” in sec. 66 (2) is used in its ordi- 
nary meaning, being the price paid by the 
assesaee for the leference. If the assesses is 
successful, ordinar'ly he should be entitled 
to his costs which would include this fee of 
Rs. 100. If the assesses is unsuccessful, In 
the absence of special circumstances, there 
is no reason why the fee of Rs. 100 should be 
returned to him, by way of cash or credit, 
in part or in whole. The taxed costs paya- 
ble by the asesssee to the Income-tax Com- 
missioner cannot be set-olf against the fee 
of Rs. 100 paid under sec. 66 fS) which would 
be retained by the Commissioner as a fee. 
1939 I.T.R. 556=1939 Sind 364. See also 
39 Bom.L.R. 1209. Under the second provi- 
so in sec. 66 (2) it is clear that a refund of 
the fee of Rs. 100 will only be made if the 
application is withdrawn, and when the 
assessee applies for refund of the money, 
the only logical inference is that he intends 
to withdraw his application. When an ap- 
plican*- has withdrawn his deposit of Rs. 100, 
it must be held that an appHeation under 
sec. 66 (31 is incompe+ent. 1942 I.T.R. 93. 
In an application to the High Court ^0 re- 
duce the amo^mt of costs in an Income-tax 
reference, held, by sec. 66 (6) of the Act 
costs are in the discretion of Court. The 
Court having exercised its discretion is 
fmhotus olffdo and cannot re-onen the matter. 
87 I.C. 797=1925 A. 403. All questions re- 
lating to cos+s and all submissions in which 
cos‘*-s are involved must be argued and de- 
cided at the time of hearing and before a 
fin^l order is drawn up. 1925 A. 403. Where 
the Court has awarded costs to an assessee 
as against the Commissioner on a reference 
to the High Court, the amount of Rs. 100 
deposi'-ed by assessee as fee for refer- 
ence is part of such costs and must be deem- 
ed to be in^’luded in the order. (52 A. 991, 
Roll.) 1933 A.L.J*. 942=1933 A. 853, See 


also 11 R. 454; I.L.R. (1940) Kar. 8. 

Refund of Tax. — ^Application to the Hig.j 
Court to diiect Commissioner of Income-tax 
to make a lefetence — Rectification of nix'- 
take — ^Refund of tax collected. b6 I.C. 170 
=4 P. 224=1925 Pat. 352. Src also 1942 
I.T.R. 93. 

Revision. — An order which dismisses an 
application asking for the revision of a pre- 
judicial order must be deemed to be preju 
dicial within the meaning of sec. 66 (2) of 
the Income-tax Act. (57 M. 367, Over- 
ruled.) I.L.R. (1939) Mid. 358=1939 Mai. 
709 = (1939-) 2 M.L.J. 68 (SB.). See also 
(1939) II.T.R. 506, 

Review. — No review lies in the case of a 
judgment of the High Court delivered in an 
income-tax ease on a statement made by the 
Commissioner under see. 66 of he Income- 
tax Act. 1930 A.L.J. 78=1930 A. 209. 
Where the Commissioner operating unlei 
see. 33 refuses to leview the order of "fhe 
Assistant Commissioner, the position of the 
assessee not being altered as a consequence, 
the assessee is not prejudiced within the 
meaning of the sec. 66 (2), and hence an ap- 
plication under sec, 66 (2) is incompetent. 

1937 N. 154. The assessee’s claim for deduc- 
tion of a bad debt was disallowed by the In- 
come-tax department on the ground that it 
was not proved that the debt had become bad 
or irrecoverable. In an application under 
sec. 66 (3) of the Income-tax Act for a re- 
feren^’e, the assessee produced two letters 
which, if genuine, would show that the debt 
could no longer be recovered from the deb- 
tor. Held, that it was not open to the 
High Court, not being an appellate Court, 
to hold that the order of the Income-tax 
Commissioner was incorrect on the ground 
that this evidence which was not produce 1 be- 
fore him should now be taken into considera- 
tion by him. The Commissioner could sill 
review his order if he considered the letters 
genuine and could give the assessee the re- 
lief claimed, if he was of opinion that it was 
justly due. 1941 I.T.R. 224. 

Sec. 66 (2), — Sec. 66 (2^) is, as is well-known, 
indijfferently framed. The funcion of the 
High Court is to decide, not the question set 
out in the application under sec. 66 (2), bnl 
questions of law raised by the case stated. 
The question whe'-her, under proviso to sec. 
13, the computation of profit can legally 
be on the basis of the accrued interest with 
or vvlhout modification is not one of law. 
162 IC. .095=1936 P. 295. See also 202 I. 
0. 279=194-2 Pesh. 48; 1938 A.L.X 507= 

1938 A. 367. The High Court is not com- 

pe''ent to investigate matters of fact in a 
reference under sec, 66 (2). Whether or 

not in any particular case there is any evi- 
dence to support the findings of fact arrived 
at below is, of course, a question of law; 
but such question of law is entirely limited 
to whether there was any evidence and if 
there was any evidence, then the finding of 
fact must stand, although the appellate tri- 
bunal T*iigt itself have found the facts in 
a contrary way. 177 I.C. 630=1938 Rang. 
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315 (S.B.). The jurisdiction of the High 
Court under sec. 66 (3) is confined to those 
matte s \A-hich are contained in the applica- 
tion made to the Commissioner of Income- 
tax under sec. 66 (2) and it is only in rela- 
tion to sich matters that the refusal of +he 
Commissioner to state a case can subsequ- 
ently be investigated. But where no ob 
jection is laised by the Commissioner at 
the time of the hearing of the mandamus 
application to a point raised by the assessee, 
the latter is entitled at the hearing after 
reference to argue that poin*- as propounled 
by t' e man "amus Bench. 1943 I.T.R. 491. 
!New plea — Point not set forth in petition 
for leference cannot be uiged at hearing. 
1944 I.T.B. 432. Objection not raised in ap- 
peal an 1 not permi ted before Appellate 
Tribund — Not onen in application for refe- 
rence before High Cour . (1944) LTJt. 

432. The question whether a person is to 
1)6 deemed to be a '^suc*essor” within the 
meaning of sec. 26 ^2) of the Act is piima- 
rily a question of fact. The facts may be 
such that the ease presents no difSoulty. 
But w^-'enever the facts found to be proved 
give rise to a consequential question whe- 
ther there is or is not a "succession” within 
the meaning of sec. 26 (2), a question of law 
is involved, because the proper legal effect 
of proved fact is essentially a question of 
law. 1937 Eang.L.B. 26=1937 E. 102 fS. 
B.l. See also 164 I.C. 57=1936 L. 961. 
Where a reference arises out of the rejec- 
tion of an application for registration of a 
firm un-^er sec 26-A on the ground that r. 3 
of the Income-tax Eules has not been com- 
plied with, the real question which arises 
and which has to be referred is whether the 
assessee is entitled to have the partnership 
registered under sec. 26-A, and not whether 
T. 3 of t^'e Bulk's is ultra vi'^es. 1945 I.T.E. 
421. Quaere , — ^Whether r. 3 is ultra vires, 
(1945^ I.T.E 421. Question of law— Exis- 
tence of evidence to support finding as to 
genuineness of document presented under 
sec. 26-A for reoistration of firm. See I.L. 
E. (39421 K«r. (P.C.l 132=I.L.E. (1943) 
All. 69= (1942) 2 M.L.J. 761 (P.O.). See 

also 1944 I.T.E. 432 (Question whether 
penalty under sec. 28 (b) is justified). 

Under the rules regarding applications 
under sec. 66 (2), it is the duty of the Com- 
missioner to se+tle the case in its final form 
onlv if no suggestion, addition or amend- 
ment is received by him wihtin the pres- 
cribed period; but if a question does arise 
on the statement of the case, it is clearly 
his duty to decide whether he and the asses- 
see are able or unable to agree. 146 I.O. 599 
=1933 It, 859. Question of law not raised 
before Commissioner — High Court — ^Power 
of, to direct referen'^e. 1929 NT. 243; 53 M. 
510=1930 M. 449=58 M.L.J. 581 (P.B.). 

The High Court has no jurisdiction, on an 
application by an assessee, under sec. 66 
(3). to order the Commissioner of Income- 
tax to state a case and refer anv question of 
law for consideTation by the High Court 
which the assessee had not duly required 
•■the Commissioner to refer under sec. 66 (2). 


12 B 322=1934 E. 132 (S.B.). Whether 

the reference is under sub-sec. (2) or sub- 
see. (3) of sec. 66 it is not open to the asses- 
see to raise before the Court any question 
other than that referred. 8 E. 209=1930 
E. 78 (S.B.). The language of see. 66 of 
the Income-tax Act does not empower the 
High Court to require the Commissioner to 
sta e a case in respect of an original order 
passed by him and not in respect of an or ^er 
passed in a matter which came before him 
on an appellate order by the Assistant Com- 
missioner. Quaere . — ^Whether an original 

order as to penalty imposed by the Commis- 
sioner in appeal can he the subject-ma ter oi 
a reference to High Court. 8 *P. 877=1930 
P. 127. It nearly always must be a question 
of fact whether or not a deduction which 
the assessee seeks to make can properly be 
described in the words of sec. 10 (2) {ix) 
as nn exren'‘‘’ih"re incurred solely for the 
purpose of earning such profits or gains. 
There is no obligation on the Income tax 
Commissioner to refer such a auestion to 
the High Court. Where the Commissioner 
finds that payments made to ^he directors 
of a company as allowance which they are 
entitled to draw under the Articles of Asso- 
ciation are not hona iide payments for ser- 
vices rendered, but merely a device for en- 
abling the comp'^ny to escane super-tax and 
after making an enquiry, allows a deduc'ion 
not of what h^s been actually paid but what 
he considers to be the market-value of the 
services rendered by the directors, the mat- 
ter is really one of fact, and no question of 
law arises. It is a decision on a matter of 
fact with which the High Court will uot 
interfere. 40 CW.N. S33. See also I.T.E. 
(1941) 190. Asses«ee dy-'ng pending refer- 
ence — ^Proceedings do not abate — ^Hei s wei’e 
allowed to be he^rd. 9 P. 240=1930 P. 
81 (S.B.V Sufficiency of cause for hav- 
ing ex pa'>^e assessment re-onened under see. 
27 is question of f<»c\ But since its detei^ 
mimtinji essentially denends upon the exer- 
cise of judi'»inl discretion, the quesMon whe- 
ther the discretion has or has not been exerci- 
sed in a sound and reasonable manner in rea- 
ching the conclusion invariably involves a 
ques ion of law. 1934 N. 183. It is the prac- 
tice of the Nagpur Hi'vh Court, and was the 
practice of the Judicial Commissioner’s 
Court, when ex parte applications were made 
to a Court askmg t^e Court to call upon the 
Commissioner of Income-tax to show cause 
why a case should not be seated, either to 
dismiss the application, or if it is to be en- 
tertamed to gi’^e notice tP the other side to 
show cause. 1937 N. 154. Where the Com- 
missioner of Income-tax, ac/ing under sec. 
33 refuses to inter-^ere with the Income-tax 
Officer’s o^der refusing a refund under s^'c. 
48 t^e Commissioner’s o^der is not preju- 
dicial to the party, because it does no more 
than leave him in the posi'-ion created by 
the order of f-e Xn<’OTne-tax Officer. His 
poaiticn has alre'‘dy been preiudiced by the 
Tnc'^me-tax Offi'^er’s order of refusal. Au 
application to t^e Onmmiss^'oncr under sec. 
66 (2) is not therefore competent, because 
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that section only applies when the order 
under sec. 33 itself alters the position of 
the assessee or applicant to his preiudice. 
58 M. 367=1935 M. 379=68 M.L.J. 227 
(F.B.). Where the question is one of fact 
to^ be decided on the findings of the Com- 
missioner under see. 66 (2) the assessee 
must establish either that the Commissioner 
had misdirected himself on some question 
of law or that there was no sufdcient evi- 
dence to justify his findings. 67 I.T. 464 
=I.L.B. 1940 Lah. 685=1940 I.T.R. 635= 
1940 P.C. 230= (1941) 1 M.L.J. 130 (P.C.). 
The question whether two businesses of an 
assessee are independent and separate busi- 
ness or separate branches of the same busi- 
ness is obviously a question of fact and not 
one of law which can be dealt with by the 
High Court under sec. 66 (2), The diffi- 
culty of determining a question of fact 
would not make it a question of law. The 
High Court has jurisdiction only to inquire 
whether there was evidence before the Com- 
missioner of Income-tax for his conclusion. 
206 I.C. 228=1943 I.T.R. 128=45 Bom.L. 
E. 115=1943 Bom. 98. 

Sec. 66 (2), FIRST PROVISO. — The assessee 
will have a right to ask for the opinion of 
the^ High Court only upon a question of law 
which arises out of that order itself but 
not on a question of law which arises out of 

Previous order imder sec. 31. A question 
of law which is common to both the Assis- 
tant Commissioner's and Commissionei 's 
order is not a proper subject-matter of a 
reference unless the question of law is raised 
on a reference from the decision of the Ass- 
istant Commissioner. 1943 Pat. 41. 

— ^Whether an order passed by the 
Commissioner under sec. 33 which merely 
affirms the order passed by the subordinate 
Income-^ax Authorities is an order other- 
wise prejudicial to the assessee. 21 Pat. 658 

296=1943 p.w.]sr. 13 = 

1943 Pat,^ 41. If the Commissioner of In 
eome-tax in a case arising under sec. 33 in 
which he has reviewed an order made under 
sec. 31 or sec. 32 agrees with the view taken 
by the Assistant Commissioner and declines 
to interfere, no reference can be made to 
the pgh Court under sec. 66 (2) of the Act, 
as the order cannot be said to be prejudicial 
to the assessee. But, if on reviewing an 
order ^der see. 33, the Commissioner differs 
from the OTder on a point of law or upholds 
It on a Merent point of law to that which 
mfluenced the lower tribunal, then a refe- 
made under the proviso to see. 
66 (2) agamst the order under sec. 33, be- 
cause Raises a point of law arising rnly 
<1944) Bok 159 
BomiJB. 123=1944 

ActWto Comraa^—See sec. 66- A. 

fe* » 0“ « reference 

Patent ^ * TOthm el. C9) of the Letters 
latent, and an apneal Hes to Priry Oonn<*a 

=23 128=64 1.0. 931 

Ttri+ii 1108. Proceedings connected 

income-tax normally 
and mainly are eonoemea with issues of fact 


and where neither the Commissioner nor the 
High Court is of opinion that any question 
of law has arisen in the course of the assess 
ment, it may be that the legislatuie did not 
think it convenient oi desirable that the 
Judicial Commiteee should be called upon +o 
review an order which in the opinion of the 
High Court turned solely upon questions of 
fact. Therefore, the High Court has no 
jurisdiction to grant leave to appeal to His 
Majesty in Council from an order of the 
High Court under sec. 66 (3) refusing to 
require the Commissioner to state a case. 
1930 B. 274. Subject to the provisions ^f 
sees. 109 and 110, C. P. Code, there is a 
right of appeal to Ilis Majesty in Council 
against the decision of the High Court, on 
a reference to it under the Indian Income- 
tax Act. 18 L.W. 392=1924 M, 63. (See 
now sec. 66-A, mfra.) Order summarily 
rejecting application for reference — Appli- 
cation for leave to appeal — ^Hot competent 
undei — 0. P. Code, sec. 110 or Letteis Patent 
(Patna), cl. 31. 1941 Pat. 225. A right 

of appeal must be given by express enact- 
ment and cannot be implied. The function 
of the High Court in cases referred to it 
under sec. 66 is advisory only, and is con- 
fined to considering and answering the actual 
questions referred to it. 20 Pat. 561=22 
Pat.L.T. 341=1941 Pat. 225. See also I. 
L.B. (1939) M^d. 770=50 L.W. 590=19.39 
Mad. 903 = (1939) 2 M.L.J. 667 (F.B.); 

1940 P.C. 158=52 L.W. 406 (P.C.). 

Practice and Procedure. — Where the 
Commissioner holds that all the auestions 
before him are pure questions of fact and 
that there is no question of law which pro- 
perly can be made the subject of a refer- 
ence to the High Court, there is no obliga- 
tion on the part of the Commissioner to 
make a reference, merely because the asses- 
see requests him to state a case on a "ques- 
tion of law^' formulated by the assessee. 
The ouestion "whether in the circumstances 
of this case there were any materials on 
which the Income-tax Officer could base his 
finding that the assessee (who had repeated 
ly failed to submit returns and account books 
in spite of repeated notices) was not pre- 
vented by sufficient cause from filing the 
returns called for under sec. 22 (2) or pro 
ducingc the accounts called for under sec. 22 
(4)^^, is not a question of law, but one of 
fact, and hence is not a proper question for 
submission to the High Couit un<^er sec. 
66 (2). 63 C. 401. A question of law which 
has not been raised in the appeal to the As- 
sistant Commissioner does not arise uut 
of the order under sec. 31 of the Act. The 
assessee has, therefore, no right to demand 
that that question should be referred by 
the Commissioner. 155 I.C. 526=1935 L- 
201, The questions that can be referred i y 
the Commissioner to the High Court cannot 
travel beyond the order under sec. 31 of Mie 
Act, (1944) IT,B. 153, If the assessee did 
not, during the assessment hy the Income- 
tax Officer or in his appeal from that assess- 
ment, raise the issues necessary for the de- 
termination of the question of fact which. 
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arises imder sec. 14 (1), the question 
not be raised in reference, as it does not 
arise out of the appellate order. 14 P. 313 
= 1935 P. s. There is nothing in the Act 
to pi event the officiating Commissioner, who 
as the Assistant Commissionei had heard the 
appeal, from disposing of the application 
under sec. 66. 1934 L. 977. Where the As 
sistant Commissioner hears the appeal of the 
assessee and passes an appellate order undei 
sec. 31 dismissing the appeal, the require- 
ments of sec. 66 (2) are satisfied whether 
the Assistant Commissioner has juiisdiction 
or not. 28 S.L.E. 174=1934 S. 46. The 
words “served with notice of an order” in 
sec. 66 (2) do not mean “served with a 

written notice” or “served with a copy ot 
the detailed order giving reasons”. It is 
sufficient if the applicant or his representa- 
tive is given notice of the order in Court. 
Where the order was announced to the up 
plicant^s mukhtar-i-am who was present in 
Court, notice to him is as good as notice to 
the applicant. 158 I.O. 382 (1)=1935 L. 
969. The true intent of the first proviso 
to sec. 66 (2) is that a question of law com- 
mon to both the Assistant Commissioner's 
and the Commissioner's order is not a pro 
per subject-matter of a reference, uiless 
tjie question of law is raised on a reference 
from the decision of the Assistant Commis- 
sioner. 1937 IST. 154. Where the assessee 
had ample notice that a reference had been 
made to the High Court by the Commis- 
sioner in the form originally proposed by 
him and he has made no application in writ- 
ing, to the High Court to decide the ques- 
tion under r. 12, it is not open to the High 
Court on an oral application made at the ?nd 
of arguments in reference, to direct »he 
Commissioner to make a modified statement 
of the case by the Commissioner. 1935 L. 727. 
It is the duty of the Commissioner on re- 
ceipt of objections by the assessee to notify 
to the latter, if he does not modify the refer- 
ence, that he is not prepared to accede tc 
his prayer to modify the proposed refeienco 
to the High Court. 1935 L. 727. 

Sec. 66 (2) AND (3). — Sec. 66 (2) does no 
require the assessee to formulate piecise 
questions of law. What he has to do within 
the prescribed time limit is to require the 
Commissioner to refer to the High Coui^ 
any question of law arising out of the order 
or decision of the Assistant Commissioner, 
and then the Commissioner has, within sixty 
days, to draw up a statement of the case and 
refer it to the Hisrli Court, with his own 
opinion thereon. Where the Commissioner 
refuses to state a ease under see. 66 (2), 

holding that no point of law arises, the 
Court can, under sec. 66 (3), require the 
Commissioner to state “the case”, and to 
refer it to the Court, if it is not satisfied 
of the correctness of the Commissioner's 
view of the case. If the Court thinks that 
questions of law arise, it should indicate to 
the Commissioner what those questions are; 
the actual framing of the questions rests 
with the Commissioner. But the Court 
under see. 66 (3) is no more limited than 
C.G.M. — ^382 


the Commissioner under see. 66 (2) to tue 
precise questions formulated by the assessee. 
59 B. 405=37 Bom.L.B. 89 = 1935 B. 170 
bee also 1934 L. 977. Where the Commis- 
sioner on an application to him under sec. 
66 (2) lefuses to state a case as the question 
involved was a se'^tled question of law it 
amounts to saiying that no question of Kv 
arises within the meaning of snb-cl. (3) of 
sec. 66 and the High Court may if it is not 
satisfied as to the correctness of the deci- 
sion of the Commissioner require him to 
state the case and lefer it. 1942 I.T.E. 441 
=1942 O.W.lSr. 477=1942 O.A. 386, Wheie 
one of the questions of law arising out of 
the order of the Assistant Commissioner was 
whether the appeal to him was competent in 
view of the proviso to seci. 30 (1), by decid- 
ing this question himself adversely to the 
assessee, the Commissioner cannot deprive 
the assessee of the right of having the ques- 
tion decided by the Court. 65 I. A. 236=1. 
L.E. 1938 Bom. 487=42 C.W.N. 873=40 


Bom.L.E. 854=1938 P.C. 175= (1938) 2 M. 
I1.J. 115 (P.C.). Under sec. 66 (as amended) 
no reference lies against an order of the In- 
come-tax Commissioner under sec. 33 unless 
the order is one which involves an enhance- 
ment of the assessment or is otherwise such 
as is prejudicial to the assessee; if the In- 
come-tax Commissioner simply maintains 
the decision of the Assistant Commissioner 
and the assessment made by him, it cannot 
be said that the order of the Commissioner 
of Income-tax is such as is prejudicial to 
the assessee. 172 I.C. 511=1938 Nag. 16. 
The words “otherwise prejudicial" in sec. 
66 (2) contemplate a prejudicial order. If 
an order passed by the Income-tax Officer ia 
prejudicial, an order which confirms it or 
refuses to review or revise it is also preju- 
dicial. Where an assessee has been over- 
charged and assessed at a figure which is 
far more than the figure which ought to 
have been taken as the proper or correct 
figure, and he has a good case on the merits, 
an order refusing to review the order of as- 
sessment is an order “otherwise prejudicial" 
to the assessee within the meaning of sec. 
66 (2) of the Act and a reference to t*"e 
High Court is therefore competent. I.Ii.E. 
(1942) AU. 377=1942 I.T.E. 152=1942 A. 

454=1942 All. 227. Sec. 66 (2) of the 
Income-tax Act clearly contemplates a re- 
ference on any order prejudicial to the >s- 
sessee and not only when an assessment has 
been enhanced. I.T.E. 370=1944 Lah. 4^C. 
See also 1943 Pat. 41. Before an assessee 
can put in an application to the High Co ait 
under sub-sec. (3), it is incumbent upon him 
to apply to the Commissioner under sub-see. 
(2) of sec. 66. That he can do only if 
order in respect of the assessment complain- 
ed of is made under sec. 31 or sec. 32, or 
if an order under sec. 33 enhances the assess- 
ment made on him or is otherwise prejudi- 
cial to him, or if a Board of Eeferees decides 
any question relating to his assessment 
under sec. 33- A. Where none of these con- 
ditions exists, no application under sub-sec. 
(2) of sec. 66 is competent, and consequently- 
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(3) If on any application being made under sub-section (i) the Appellate 
Tribunal rejects it on the ground that it is time-barred, the assessee or the Ccm- 
missioner, as the case may be, may, within two months from the date on which he 
is served with notice of the rejection, apply tc the High C urt, and the High 
Court, if it is not satisfied of the correctness of the Appellate Tribunal’s decision, 
may require the Appellate Tribunal to treat the application as made within the 
time allowed under sub-section (i). 

sub-sec. (3) of sec. 66 does not come Into E. 679. The proper legal effect of all the 
play at all. 1938 Lah. 864. The proper proved facts which are stated in the refer- 
course for an assessee when he desires the ence by the Commissioner of Income-tax jnd 
Comm ssioner to refer a question of law to which haive been admitted by the parties is 

the High Court is to formulate, unrler sec. not a question of faet, but essentially a 

66 (2) of the Income-tax Act, the questi)i question of law, and the finding on such a 
which he des res to have so referred. Under question c^in be interfered with by the 'Tigh 
sec. 66 (2) the High Court has power to Cour^ under sec 66 (3). Where the ques- 

di^ect the Commi‘?sioner to refer some ques- tion for determination is the ques 

tion other than that which the applicant ^as tion of the status of an individual, and the 
formulated, although generally, the High Commissioner has committed many errors of 

Court should be slow to go outside the ques- law and has misunderstood the legal p")®!- 
tion which the par.y himself asked the Com- tion existing be ween the parties, it is im- 

missioner to state. 152 I.O. 972=36 Bom. possible to accept as correct the so called 

L.E. 818=1934 B. 378. The assessee has no finding of fact arrived at by the Commis- 
xight to apply to the Court for an order in sioner. Without questioning the facts the 
the nature of a mandamus under the Specific soundness of the conclusions from them can 
Belief Act requiring the Commissioner to be questioned and that is a ma'^ter of law, 

state a case and refer a question of law, be- 22 Pat. 55= (1943) I.T.R. 16=1943 Pat. 169. 

cause a “specific and adequate legal remedy’* The only ground upon which an application 
in that behalf is available to the tssessea under sec. 66 (3) lies is where the Commis- 

under sec. 65 (2) and (3), Income-tax Act. sioner refuses to state a case on the ground 

12 E. 322=150 f.C. 408 = 1934 E. 132 (S. that no question of law arose. But where 

B.). A point of law would invariably be the Commissioner only dismisses an applic*i- 

involved in an ecc parte assessment which is tion in effect for the review of a prior order 

not shown to have been made to the ‘^es*’ of his permitting the applicant to withdraw 

of his judgment by the Income-tax Officjr, his application under sec. 66 (2) of the Act, 
so as to make it the subject of a reference it is not a refusal to state a case as contem- 
to and decision by the High Court ’inder plated by cl. (3) of sec, 66 and as such an 
sec. 66 (2) or (3). 31 H.L.E. 32=1934 N, application under that clause would be in- 

183 (2). Sec. 66 (3) is controlled by see. competent. TL.E. 1942 A. 349=1942 A. 134 

66 (2); and under the latter an assessee is =1942 O.W.N. 98=1942 A.L.J. 105 (P.B.). 

not entitled to require the Commissioner of In references un''’er sec, 66 (3) the same limi- 

income-tax to s'^ate a question of law •'ris- tations are imposed on the powers of the 
ing under see. 48 (1) of the Act; and conse High Court as exist in second appeals. On 
quently the assessee is not entitled to ‘^•pply all questions of fact, the Income-tax Autho- 

under sec. 66 (3), to the High Court for aa rities are t^e sole arbiters and the only ques- 

order directing the Commissioner to refer tion of law that arises in respect of the 
such a question. 13 E. 729. See also 169 finding of fact recorded by them is whether 
1.0. 404=1937 O. 416. Under the second there was any material to support it. If the 
proviso in sec. 66 (2) it is clear that a refund finding of an Income-tax Officer is bjsed 
of the fee of Es. 100 wilil only be made if partly on admissible and partly on inadmis- 
the application is withdrawn, and when the sible materials, it should be left in tact. If, 
assessee applies for refund of the money, however, the inadmissible material is the 
the only logcal inference^ is that he intends main foun'^ation of the entire superstruc- 
to withdraw his application. Where an np- ture raised by h’ln, the finding should dis- 
plicant has withdrawn his deposit of Bs. appear. 1944 I.T.E. 393=1944 Lah. 353 
100, it must be held that an application (2) (F.B.), It ^s open to the High Court to 
under sec. 66 (3) is incompetent. 1942 I.T. recast the question itself if the exigencies 
E. 93. ^ of the case so required, but it cannof frame 

Sec. 66 (3): Scope. — The essential con- new questions not raised by the assessee or 
ditioin for an applcation under see. 66 (3) the Commissioner. Whether a reference U 
is that an application under sec. 66 (2) has made under s^h-ciee. (2) or sub-sec. (3) of 
been made to tihe Commissioner and refused gee. 66, it is really the question indicated 
by him. ^ The fact that the assessee ^ makes the assessee in the first instance that serv('s 
an application under sec. 33 invoking the as the basis. In a referf^nce under sub-scc. 
powers of review and the application ®tates (2), the Commissioner may give the quoslion 
that if the Commissioner is unwilling to a proper shape, and in case he refuses to 
exercise his power xmder sec, 33, he shouli refer the case to the High Court that Court 
-draw up a statement of the case and refer it at the stage of issuing the mandamus or 
under see. 66 (1) is not sufficient. 140 I.C. hearing the reference may determine the 
672=1932 P. 167 (1). See also 1941 I.T. proper form in which the question of Iw 
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indicated by the assessee may arise. r.Lt 
subject to this, the High Court is confin^^d 
to I he statement of the case drawn up by 
the Commissioner so far as the substan(»e oP 
the question is concerned and can decile 
that question only which is raised thereby. 
1944 I.T.E. 393=1944 Lah. 353 (2) (F.B). 
Tiie High Court has no jurisdiction un ’er 
sec. G6 (3) to order the Commissioner of In- 
come- ax to state a case and to refer a ques- 
tion of law to the High Court which the as- 
sessee has not duly required the Commis- 
sioner to refer under sec. 06 (2), 1938 Esng. 
435. See also 1938 Cal. 168=177 I.C. 300; 
I.LR. (1938) Lah. 477=40 P.L.E. 30S-- 
1938 Lah. 545. The inference to be dr^.^vn 
from the facts as found by the Incorao-iax 
Author! ies as to whether petitioners can 
be treated as successors of a former com- 
pany and assessed on its profits prior to the 
conveyance of its business to the petitioners 
m a question of law. 167 I.C. 312=1937 
Sind 41. The High Court has no jurisdic- 
tion under see. 66 (3) to order the Commis- 
sioner of Income-tax to state a case and 
refer a question for the consideration of the 
High Court which the assessee has not duly 
required the Commissioner to refer under 
sec. 66 (2). 1934 L. 977. See also 1935 L. 
727. It is not open to a Bench to consider 
whether an order under sec. 66 (3) directing 
the Oomrais««ioner to state a case was valid. 
28 S.L.B. 174=1934 S. 46. Where no ap- 
peal was preferred under secs. 31 and 33 
and there was no refusal by the Oomnds- 
sioner, an application could not be miin- 
tained before the High Court to direct the 
Commissioner to sta+e a case. 3 Luck 237 
=105 I.C. 556 (2)=1927 O. 465. The refu- 
sal m’^st be on the ground that no ques- 
tion of law arises. Sub-section is inappli- 
cable where the refusal is on other grounds, 
such as limitation. 26 S.L.E. 235=136 I.C. 
762=1932 S. 1 following 1928 B. 434 (1)= 
113 I.C 619. But see 1924 L. 662. The 
•only question in a petition under sec. 66 (3) 
was whether a small sum expended on the 
mortgaged property was to be disallowed. 
The assessee was not able to give any fact«» 
about his income: Held, that as the amount 
was small, no mandamus could be issued on 
it alone. 146 I.C. 551=1933 L. 822. Where 
a qups+ion of law is involved, vis,, wherhe? 
the Income-tax OfScer was justified in pro 
ceeding under the proviso to sec. 13 and not 
under the first part of that section, it is a 
fit case in which the Commissions slioull 
be diiected to refer the que^'ion to the 
High Court. 34 P.L.E. 900=1933 L. 833. 
See aho 16 L. 416=157 I.C. 911=1935 L. 
539. Whether the association in question 
can be held to be an assessee within the 
meaning of sec. 3, is clearly a question of 
law which it would be proper for the Com- 
missioner to refer for the decision of the 
High Court. 1935 L. 100. The High Court 
sits to hear the reference by the Income-tax 
Commissioner and anv device, such as by 
a petition under sec. 66 (3), to ask the Tn- 
come-tax Authorities to state a case on fhe 


ques*^ion which they refused to refer shorn 1 
be (’epieciteJ. The reference cannot te 
extended by an application under sec. 66 (3). 

58 C. 999=1931 C. 727 (P.B.). Where the 
matter in issue has already been de(dde'l in 
connection with a previous year’s assessment, 
tlie assessee canno re-agi"ate the matter be- 
±01 e the Income-tax Authorities or move the 
High Court for a reference when the asses«- 
ment for a subsequent year is in question. 
139 I.C. 295=1932 N. 68. When on a loan 
advanced a suit is brought and a decr-^e ^ 
obtained for an amount smaller than the 
amount claimed under the loan, the part of 
the loan disallowed by the decree 'oecomes 
a "bad debt” at once at the date of the de- 
cree, or tl e ^Tiad debt” is to be ascertained 
as a whole at the time when the decree is 
eventually realise!; and the lender’s position 
qua the loan finally delermined is one of 
law. 148 I.C. 228=1934 L. 67 (2). In '‘vei/ 
case when the question is whether a particu- 
lar sum is "profits” or "capital”, the (mes- 
tion is a question of fact to be determine! 
upon the material before the Income lax 
-Authorities. If therefore an assessee’s 
foreign business remits money to him in a 
country in which his profits from his busi- 
ness in that country are assessed to income- 
tax, the question whether the remittance is a 
remittance from out of the profits of the 
fore’gn business or out of capital is a ques- 
tion of fact. In such circumstances the 
only ques'’ion of law that can aiise is whe- 
ther th^re was material befo'^e the Tneome- 
tax Authorities upon which they could find 
that a particular sum was profits or income 
earned by he assessee and remit ’ed during 
the year of ass^'ssment. 11 E. 397=1933 E. 
217. The question whether certain cash de- 
posits on various dates entered in the 
khata of the assessee are income or profits 
assessable to tax or capital, is not a ques- 
tion of law, but one of fact and therefore 
cannot be considered in an application unler 
sec. 66 (3). 16 luck. 805=198 I.O. 192; 1911 
O.W.X. 757=1941 I.T.T. 286=1941 Oudh 
445. See also 1941 I.T.E. 373. Where it 
appeared that the Commissioner was wrong 
in refusing to state a case and refer a juas- 
tion of law on the request of the assessee. 
Held, that the Commissioner should be Erect- 
ed to pay the aseessee’s cos's of the appli- 
cation to the High Court thoiigfi the refe- 
rence might ultimately turn out against the 
assessee. 8 E. 209=1930 B. 78 (S.B.). A 
decision to the effect that a^ mandamus 
should not be issued on an application inder 
see, 66 (3) is a final judgment. Where *-ii a 
case in which the subiect-matter involved 
Es. 10,000 or more in value the High OoufS 
refuses to issue a mandamus un'^er see. 66 
(3) the applicant can appeal to the Judicial 
Committee as of right. 12 Li. 166=1931 
L. 138 ("F.B.). An order of the High Court 
dismis'sing an application under sec. 66 (3), 
and refusing to require the Commissioner to 
state a case and refer it is no' a judgment 
"on a leference” under see. 66-A (2^ so as 
to allow a right of appeal to His Majesty in 
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Council. 57 A. 306=1934 A.L.J. 876=1931 

A. 974. The High Court cannot enquire 
into a finding of fact arrived at by the In- 
come-tax Officer. 1933 L. 827. Where a 
Bench of the High Court has issued an order 
directing the Commissioner of Income-tax 
to state a case, the valdity of that order can- 
not be ques''ioned by the Bench hearing the 
reference. (1944) I.T.R. 370=1944 Lah. 
445. 

What are Questions op law to justiiy 

STATING A CASE POR EBPERENCE. — The ques- 
tion whether money spent in taking leases 
for brick kilns is capital expenditure or in- 
curred for purpose of earning profits is a 
question of law and the Commissioner can 
under see. 66 (3) be directed to state the 
case and refer it. 1942 I.T.R. 441=1942 
O.W.K 477= (1943) Oudh 148=18 Luck. 311. 
The question as to the effect of an award 
made in arbitration and made a decree of 
Court, as to whether it has the operation ot 
transferring the taxable property from the 
assessees to their mother (which the award 
purports to do) is a question of law on whiea 
the High Court can direct a reference ^o be 
made. 1945 I.T.R. 46. Whether an isses- 
see does or does not carry on business in 
British India is in the main a question of 
fact, but on the other hand questions of law 
may arise. It may well be a question of law 
as to whether the proof of certain facts is 
sufficient to establish that actual business is 
being conducted which would make the ussej 
see liable to assessment to tax. 1942 I.T. 

B. 13=1942 Pat. 318. Where a quest! m 

arises as to the interpretation of sec. 2 (1) 

(a) and as to the meaning of the words 
used, a question of law does arise. 225 I.C. 
41. As to question of Estoppel, see 106 I. 
0. 34; I.T.E. (1943) Ear. 541=1943 Sind 
64. 

What are not Questions op law— -Ee- 
pbrence not competent. — Sec. 13 proviso 
of the Act is very wide in its scope -ind it 
cannot be said that any point of law arises 
where flat rate is applied with sufficient 
reason. The amount of rate is entirely in 
the discretion of the Income-tax Officer and 
the mere fact that a high rate of profits 
has been applied will not by itself warrant 
the High Court directing the Commissioner 
to state the case. 204 I.C. 195=1942 I.T.B. 
441=1942 A.W.B. (C.O.) 311=1942 O.W.N. 
477=1942 O.A. 386; 18 Luck 311=1943 
and 148. The question whether the assessee 
had another set of account books than those 
produced before the Income-tax Officer, 
which be did not produce before the Income- 
tax Officer is a pure question of 
fact, and no case can be referred to tne 
High Court under see. 66 (3) of the Income- 
tax Act. The matter is pre-eminently one 
within the dise''‘e*'ion of the Income-tax Offi- 
cer. 1942 I.TB. 386. *^^ere the account 
books produced by an assessee were gone 
through and profits were worked out from 
the to^-al sales and purchases and the flat 
rate adopted in previous years was not adopt- 
ed, nor the profits shown in the bools 
accepted, it was held that it was impossiole 


to say that as a question of law the flat rate 
adopted in previous years should be adopted 
and that it was not also possible to say that 
any question of law arose out of the fact 
that the books of account were produced and 
the Income-tax Officer was bound to accept 
the profits as shown from the books. I.L.B. 
(1942) All. 445=1942 I.T.R. 416=1942 A. 
L.W. 374. In an order lejecting an appli- 
cation for renewal of a firm under sec. 26- A, 
the Income tax Authorities held that the 
previous registration allowed to the firm was 
improper as one of the partners shown was 
then a minor and as the books of the firm 
showed that the distributions of income were 
not made in accordance with the shares 
shown in the partnership deed and there- 
fore the partnership deed did not represent 
the true state of affairs: Meld, there was 
no question of law upon which a reference 
could be ordered under sec. 66 (3) of the 
Income-tax Act. I.L.B. (1942) Har. o82= 
(1942) I.T.B. 501=1943 Sind 85; (1942) I. 
T.B. 501. Whether a particular gift is real 
and dona jide or nominal made in order to 
escape income-tax is a pure question of fact 
and no reference lies. 1943 I.T.B. 168. Al- 
though the income of each year has to •^e 
considered separately when assessing an as- 
sessee for a particular year, the Income-tax 
Officers are entitled to take note of proper- 
ties or businesses which the assessments of 
previous years show have been owned oy the 
assessee and which have furnished him *vith 
income on which tax has previously beeu 
assessed. There is no obligation^ on ^he^ In- 
come-tax Authorities to trace with meticnl- 
ous accuracy a remittance of foreign income, 
found proved to have been received, ’o its 
precise source. Where the assessee produce? 
no evidence there could be no question of 
any rebuttal by the assessee of the presumf- 
tion that a receipt of a sum of money is in 
come and not a capital receipt. The ques- 
tion whether in such circumstances the asses- 
see has not rebutted the presumption not 
a question of law which can be made the 
subject of a reference under see. 66 (3). 

(1942) I.T.R. 507. The presumption that 
a remittance made to an assessee in British 
India from his foreign business is a remit- 
tance out of foreign profits is rebuttable. 
But whether the evidence on recoord is suffi- 
cient to rebut that presumption is a 'Ques- 
tion of fact and not of law. 1942 T.TB. 
109. See also 207 1.0. 517=1943 Sind 79. 
The question whether a business started by a 
member of a Hindu joint family is joint 
family business or his separate business is 
a question of fact; and the finding of the 
Income-tax Authorities on that point can- 
not be challenged if they have not misdirect- 
ed themselves in law. A pure question of 
fact cannot be turned into one of law by 
asking whether as a matter of law the In- 
come-tax Authorities came to a correct con- 
clusion upon a matter of fact. 1945 I.T.B. 
^56. See also 1943 I.T.B. 235. Where two 
Hindu undivided families represented by 
their respective kartas own a limited com- 
pany, and the kartas are paid certain sums 
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of money as directois’ fees, the amounts sc 
received by the kartas must be regarded as 
their peisonal earnings and not the income 
of the joint Hindu family, because the joint 
family piopeity has not been spent in arn 
mg the leuimieialion oi Ihe directors. The 
dividends eained on the shares would still 
be the income of the joint Hindu family. 

1945 Comp. 0. 136=1945 I.T.R. 419=T.I.K. 

1946 Pat. 50. A finding by the Income-tax 

Authorities that a memorandum entered in- 
to between the members of a joint Hindu 
family, which is not properly stamped or 
registered, did not a:ffect the status of the 
parties and that there has been no partition 
of the pioperty among the members of I'e 
family is clearly one of fact and no question 
of law arises on that point. 1945 I.T.E. 46. 
The question whether there has been a parti- 
tion and change of status between the mem- 
bers of a Hindu joint family or whether 
they remain joint is one of fact and no ques- 
tion of law arises necessitating a reference 
under sec. 66. 1945 I.T.B. 46. Whether a 

partnership exists or not is a question of 
fact within the power of the Commissioner 
of Income-tax to determine on the evidence 
placed before him. When the Income-tax 
Commissioner comes to the conclusion that 
a partnership is not a real partnership but 
that the deed is a sham one he is entitled to 
refuse registration. The question being 
one of fact, the High Court will not call up- 
on the Commissioner to state a case when he 
has arrived at a finding on evidence. 1943 
I.TJBfc. 164. Bee also (1944) r.T.B. 367 
Question whether new firm is successor to old 
&m). Deposits entered in accounts, if in- 
come, or profits or capital. See 16 Luck. 
805=198 I.C. 192. 

Other Illustrative Cases. — Ordinal ily 
it is a question of fact to be determined by 
the Income-tax Ofdcer whether a particular 
debt is recoverable or not. But the ijues- 
tion, whether a sum of money which is 
shown in the assessee’s accounts as as- 
sessable income from interest but proved ir- 
recoverable should not be deducted ^rom 
the total income in 'the assessment as a loss 
of profit and not a loss of capital is a ques- 
tion of law. 1934 L. 940. See also 39 P. 
L.B. 616=1937 Lah. 814; 167 I.O._ 178, 

1937 Lah. 338=18 Lah. 306. The questun 
whether an assessment wnder sec, 23 (41 is 
valid or not is not an order of the Assistant 
Commissioner passed under sec. 31 and con- 
sequently such a question cannot be made 
the ground for an order by the High Court 
under sec. 66 (3) requiring the Oommissiv 
ner to state a case, 56 A. 933=1934 AL.L.'i. 
274=1934 A. 559. Where assessment is 
made on the assesses under see. 23 (4), then 
the provisions of sec. 66 (2) and (3) would 
not apply to it. 15 Luck. 723=1940 I,T.E. 
489=1940 O.W.N. 514=1940 Oudh 362. See 
also 1940 243; see also 1941 O.W.H. 757; 

1938 All. 367 (Computation of profits at a 
high rate); 1938 Bang.L.B. 130=1938 ilang. 
154 (decision of Income-tax Officer under see. 
25-A); I.L.B. (1938) Lah. 426=40 P.LB. 
228=1938 Lah. 530 (question whether an 


advance made by a partner is a loan or in- 
crease of capital); 1940 A.L.J. 855=1941 A 
129--1.L.B. 1940 A. 785 (decision as to place 
of assessment); 1940 LT.B. 635=1940 P.O. 
230 (Question of sufficiency of evidence to 
support findmg, see also 1941 Oudh 279 ; 1941 
I.T.B. 330 (Question whether application of 
sec. 13 of the Act is proper or not); 1941 I. 
T.B. 616 (Binding that a person is nod a 
partner in a firm is one of fact); 1940 I.T. 
B.^ 179 (Qestion whether a person is car- 
rying on business and whether he is rightly 
assessed at a particular figure); 1940 P.W. 

N. 702 (Question whether Salami or naza- 

rana is income as lent or capital); 1940 I. 
T.B.^ 378 (Question whether rent derived by 
Zamindar from Patnidar under lease of land 
is agricultural income or not); 1940 LT.B. 
437 (Bejection of application for revision on 
the ground that it was belated); I.L.B. 1939 
Kar. 779=1939 Sind 293 (Whether on facts 
found a society is a dividing society under 
r. 31. See also 1939 Sind 363; 1939 Sind 
296); 1940 AU. 530 Bejection of appeal not 
amounting to an order imder see. 31); 1940 
All 530 (Question as to the existence of suffi- 
cient cause within the meaning of sec. 27). 
(1939) I.T.B, 625 (Befusal of application 
under sec. 26-A on ^ding that deed of part- 
nership is sham and not intended to be acted 
upon). 1939 I.T.B. 151 (Question of reason- 
ableness of flat rate ad^ted by Income-tax 
Officer under sec. 13). See also 1939 I,TB. 
513; 1939 I.T.B. 515; 1939 LT.E. 488. The 
question whether a Hindu family is divided 
or undivided is a question of fact which is 
not within the competence of the Tign 
Court to decide. 1941 I.T.B. 311=1941 
Pesh. 64. The assesses was called upon by 
a notice under sec. 22 (2) to submit a re- 
turn but the return was not duly verified or 
signed. Subsequently, the officer issued an- 
other notice under sec. 22 (4) directing the 
avssessee to produce his accounts. He did 
not produce the accounts and the Income- 
tax Officer made an assessment to the best 
of his judgment under sec. 23 (4): Seld, 

that no questions of law could possibly arise 
on the findings of fact arrived at by the In- 
come-tax Officer. 1934 A. 929. See 1941 
Oudh 279; 1941 LT.B. 241 and 306; 1941 

O. W.]Sr. 68=16 Luck. 579; 15 Luck. 723; 
1942 LT.B. 103. It cannot be laid down 
as a gneral proposition that it is not pos- 
sible at all to evolve a question of law out 
of the various circumstances mentioned in 
sec. 27 of the Act. On the other hand a 
question of law can well arise from a refu- 
sal of the Income-tax Officer to cancel an 
assessment under sec. 27 of the Act, and 
certain questions may form the subject of a 
reference under see. 66, though in the majo- 
rity of cases no question of law would 
ordinarily arise out of the decision of an 
Assistant Commissioner of Income-tax dis- 
missing an appeal against an order of ^he In- 
come-tax Officer under sec. 27. LL.B. (1937) 
All. 834=1937 A.L.J. 957=1937 AB. 770. 
The question as to whether money deposited 
with the assessed belongs to the person in 
whose name it stands deposited is not a ques- 
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(4) Tf the High C')urt is not satisfied that the statements ir a case referred 
under this section are sufficient to enable it to determine the question raised thereby, 
the Court may refer the case back to the Appellate Tribunal to make such additions 
thereto or alterations therein as the Court may direct in that behalf. 

(5) The High C^urt upon the hearing of any such case shall decide the 
questions of law raised thereby and shall deliver its judgment therecn containing 
the grounds on which such decision is founded and shall send a copy of such judg- 
ment under the seal of the Court and the signature of the Registrar to the Aj pel- 
late Tribunal which shall i ass such orders as are necessary to dispose of the case 
confi rmal ly to such judgment.] 


tion of law. 154 1.0. 191=1935 L. 81 (S. 
B.). Whether the association in question 
can he held to he an assesses within the 
mean ng of sea. 3, is clearly a question of 
law which it would be proper for the Com- 
missioner to refer for the decision of the 
High Court. 1935 L. 100. In the case of a 
prm mg press whether ‘‘type** is pa t of 
the machine! y or plant is a quesdon of law. 
37 P.L.E. 371=1934 L. 919. The assesses 
was assessed for the year 1933-34 at a cer- 
tain sum. He claimed that a certain sum 
^rhouid not be included in the assessment 
as it consis ed of bad debts. This was dis- 
allowed by the Income-tax Officer on the 
ground that the last balances were struck 
in 1930 and that it had not been shown that 
the amount had become irrecoverable by the 
accounting year, 1932-33 : Held, that it 
did not tollow that because a debtor firm 
was m difficulties in 1930, it would never 
leeover, and that all debts due by it should 
immediately be s luck eff as bal debts, and 
that a mandamus must issue on the Com- 
missioner to state a case on this question. 
167 I.C. 178. 

Sec. 66 (3) AND (5). — Sub-sec. 66 (3) does 
not lay down that a qr^es ion is to be for- 
mulated by the Court issuing the mandamus. 
Further, sub-sec. (5) of the same section 
also does not confine the Hisrh Court ^0 the 
dec’s'on of the question of law as formu- 
lated by the Commissioner or the Court issu- 
ing t^e mfin^amus but confers full power 
to '’decide the ques ion of law in the form 
it act’^ally ari‘=‘es from the statement of the 
case ma '’e by t’ e Commissioner. The High 
Court may ckrify the issue of law involved 
in the s atement of the^ case ma^’e by the 
Commissioner ''nd give i^'s considered opi- 
nion on the question really at issue; not 
to do so would amount to a refusal to do its 
dutv. IL.R. 1938 Lah. 10=39 P.LR. 1028 
=1937 Lsh. 721. If anv assumptions of 
facts are made by the High Court at the 
stage nh^'n the mandam'^s is iss e'’, thev 
are not bin'^ing upon the Commissioner and 
they are open to correction by him when he 
draws up 'he statement of the case. The 
High Court on reference is concerned only 
wi^h the statement drawn up by the Com- 
missioner and by virtue of sec. 66 (5^ is 
required to deci''e the question of law raised 
thereby. Any expression of opinion on 
facts made by '■he Tfigh Court at the time 
of issuing the mandamus, which ultimately 
t’^ms out to be incor^-eef, does not. there- 
fore, bind the Bench hearing the reference, 


and it can refuse to answer the question if 
so minded. 1944 I.T.R. 393=1944 Lah. 353 
(2) (F.B.). Powers of High Court — Power 
to direct reference on question which the 
Commissioner was not asked to refer — Find- 
ing of fact — Conclusive character of. See 
204 I.C. 484. 

Sic. 66 (4). — Where a case referred to 
the High Court under sec. 66 (2) had ul i- 
malely to be deeidtd on the fin lings which 
did not appear in the statement of the case 
as made by the Commissioner, hel l, that the 
High Court could send back the case to the 
Commissioner for further findings. 50 C. 
L.J. 300=1929 C. 753. See also 1929 A. 
819. 

Sec. 66 (4) and (5). — ^The question whe- 
tl er there is any pardeular case a “succes- 
sion” within the meaning of sec. 26 (2) of 
the Act is a question of fact. I.L.R. 1937 
(2) Cal. 7=41 C.W.N. 132. Per Panckridge, 
J. — The question of succession is a question 
of fact, though the question whether a par- 
ticular set of facts amount to succession 
wi'^hin the meaning of sec. 26 (2) is a ques- 
tion of law. It is not correct to say 
that the High Coourt is not entitled to look 
beyond the specific fin^’ings of fact of the 
Commissioner. To so hold wiuld be a very 
narrow interpretation of the powers of 
the High Court under sec. 66 (4) of the In- 
come-tax Ac*'. The High Court on the other 
hand is entitled to look at the documents 
and proceedings annexed to the statement 
of the case by the Income-tax Commis- 
sioner. 41 C.W.N. 132=I.L.B. (1937) 2 

Cal. 7. 

Sec. 66 (5). — ^It is the duty of the In- 
come-tax Depar'^ment to take up the ques- 
tion of re-asspssment after a reference by 
the Commissioner of Income-tax has been 
answered by the High Court and to see in 
the presence of the assessee whether in the 
light of the judgment of the Hi^^h Court, 
any of the figures arrived at are liable to 
alteration^ or not. It is not enough to say 
the material alteration in ‘he fi<PiTe of aas''as- 
ment is not expected and therefore re-assess- 
ment is not necessary. 1932 A.L.T. 174= 
19^2^ A. 317. Tf the case stated by the Com- 
missioner of Income-tax contains merely 
co-'^lus'en<? on m^re anes^lons of fact, the 
High Court cannot go behind the sta‘ement 
of facts. But if what the Commisqioner 
states he has found on facts is actually a 
seres of conch''siens fm'inded partly on pare 
facts and partly on inferences drawn from 
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(6) Where a reference Is made to the High Court 1* * * the costs 

shall be in the discretion of the Court. 

(7) Notwithstanding that a reference has been made under this section to 
the High Court, income-tax shall be payable in accordance with the assessment 
made in the case : 

Provided that, if the amount of an assessmert is reduced as a result of such 
reference, the amount overpaid shall be refunded with such interest as the Cem- 
missioner may allow ^^unless the High Court, on intimation given by the Cem- 
missioner within thirty days of the receipt of the result of such reference that he 
intends to ask for leave to appeal to His Majesty in Council, makes an order authoris- 
ing the Commissioner to pcstrone payment of such refund until the disposal of 
theaepeal to His Majesty in Council], 

\ (yA) Section 5 of the Indian Limitation Act, 1908, shall apply to an 
application to the High Court by an assessee ^[under sub-section (2) or sub-se<.ticn 

^ \ (^) purposes of this section ‘‘ the High Court ” means — 

(a) in relation to * * * British Baluchistan the High Court 

of Judicature at Lahore ; 

{tf) in relation to the province of Ajiner-Merwara, the High Court of Judi- 
cature at Allahabad ; and 

(r) in relation to the province of Coorg, the High Court of Judicature at 
Madras.] 


LEG. EEP.^ 

1 The words the application of an as- 
sessee” omitted by see. 92 of Act YII of 
1939* 

2 Added by sec. 82 of Act VII of 1939. 

8 Snb-section inserted by sec. 28 of Act 
XVIII of 1933. 

4 Substituted for "under snb-sec. (3) or 
sub-ec. (3A)” by sec. 92 of .^^VII 

5 Added by see. 7 of Act XXIV of 1926, 

6 The words "the North-'West Frontier 
ProTince and^^ omitted by sec. 82 of Act 
VII of 1939, 

those facts, the High Court has power to 
deal with the whole case and to see whether 
the evidence justified what the Commissioner 
held. It is not as if the only course open 
to the High Court is to either express^ an 
opinion upon the findings of the Commissio- 
ner or to say that it is impossible so 

because the findings are not warranted by 
the evidence on which they are based. It is 
competent to the High Court to look at the 
real sltua ion and to give aj’ejson founled 
upon what appears to the High Court to m 
the real position. 62 C. 87— 39 C.W.N. /O. 
le an officer vested with the discretion m 
do or not to do a particular thing, does not 
misdirect himself in law, or in 0 her wor s, 
does not exercise his discretion arbitranly, 
the High Court will not be justified m inter- 
fe ing with it. 18 T^ah. 325— 1937 Lah.^30. 
Sub see. (5), sec. 66 enacts that the High 
Court upon the hearing of any such case 
shall decide the question of law raised there- 
by and the Coi^rt is not bound by the appU- 
can^’s point of law or the Commissioner’s. 
But the question of law must anse out ot 
the appellate ^8 S.L.E. 

0. 1204:=1934 S. 46; 18 Lah.^ 

Lah. 44 (Interference with question of fact). 
It is for the Commissioner and not tor 


the High Court to state formally the ques- 
tions which arise; and the duty of the High 
Court is only to cecide the questions so rais- 
ed. 60 I.T. 146=12 P. 318=1933 P.C, 108 
=64 M.L.jr. 612 (P.C.). See also I.L.R. 
Lah. 477=40 P.L.B. 308=1938 Lah. 545. 
The question of ^status” of an assessee, i.e,, 
as to whether he is an undi sided Hindu 
family or an individual is normally one of 
fact, and if the Income-tax Authoritits hold 
on a pioper appreciation of the facts that 
the status of the assessee should be that of 
an individual the High Court would have no 
jurisdiction to interfere under sec. 66 (5). 

But if in arriving at this finJmg the Income- 
tax Authorities misappreciate the law on che 
point, f-e High Court will interfere. "Where 
the assessee has expressed a clear inten ion 
to waive his separate rights, if any, and 
there is nothing to show that such declara- 
tion of intention is bogus or o herwise un- 
reliable, the Commissioner of Income-tax 
errs in law in ignoring and refusing to ac- 
cept the declaration, and the High Court will 
interfere with the finding of the Commis- 
sioner. (1943) I.T.R. 491. 

SECS. 66 (5), 49-A and 33 (2).— High 
Court declaring ass3ssn]ent illegal — ^Power 
of Commis‘=(ioner to otder further enquiry — 
Fresh assessment and demand of security 
for refund of t-^x previously paid — ^Legali y. 
63 LA. 408=1936 P.C. 269=60 B. 900 = 
(1937) ML.J. 200 (P.C.). 

Sec. 66 (6). — ^ITnder sec. 66 (6) the High 
Court has power to deal wi h all costs of 
and subsequent to the application of the 
assessee to sta^^e a case and make a refe- 
rence to the High Court. It is entirelv in 
the discretion of the Taxmg master to decide 
if a case is of sufficient importance to lustify 
the rnmmissmner in getting the reference 
se'‘tled by the Government solicitor and the 
Advocate-General. I.L.R. 1938 B. 81=1938 
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[S. b6.A 


References to be heard by 
Benches of High Courts, and 
appeal to lie in certain cases to 
Privy Council, 


^t66A. (i) When any case has been referred to the High Court under section 

66, it shall be heard by a Bench of not less than two 
Judges of the High Court, and in respect of such case 
the provisions of section 98 of the Code of Civil Pro- 
cedure, 1908, shall, so far as may be, apply notwith^ 
standing anything contained in the Letters Patent of 
any High Court established by Letters Patent or in any other law for the time being 
in force : 

^[Provided that where in any reference heard by the Bench of the Court 
of the Judicial Commissioner of the North-West Frontier Province , a difference of 
opinion arises between the Judicial Commissioner and the Judge of the said Court, 
the opinion of the Judicial Commissioner shall prevail.] 

(2) An appeal shall lie to His Majesty in Council from any judgment of 
the High Court delivered on a reference made under section 66 in any case which 
the High Court certifies to be a fit one fcr appeal to His Majesty in Council. 

(3) The provisions of the Code of Civil Procedure, 1908, relating to appeals 
to His Majesty in Council, shall, so far as may be, apply in the case of appeals under 
this section in like manner as they apply in the case of appeals from decrees of a 
High Court : 


LEG. REP. 

1 Inserted by see. 8 of Act XXIV of 1926. 

2 Added by see. 83 of Act VII of 1939. 


B. 83=39 Bom.L.R. 1209. The fee of Rs. 
100 paid along with a reference under ^ see. 
16 (2) forms part of the costs of and inci- 
dental to the reference and may be allowed 
to the assesses in a propsr case. 11 R. 454 
=1934 R. 4. See also 1933 A.L.J. 942= 

1933 A. 853 and cases under heading "costs” 
supra. 

Secs. 66 AND 66-A. — Upon a reference ol 
questions of law made by the Commissioner 
of Income-tax under sec. 66 of the Act, the 
prior judgment delivered by the High Court, 
if not appealed against, is binding between 
the parties (ie., the Income-tax authorities 
on the one hand and the assessee on the other) 
and such judgment, whether right or wrong, 
must govern the relations of the parties in 
the particular case. 61 I.A. 1=56 All. 1= 

1934 P.C. 34=66 M.L,J. 127 (P.C.). 

Review. — The High Court, when acting 

under the powers conferred by sec. 66 is 
exercising a special jurisdiction, and those 
proceedings are not subject to the provisions 
of the C. P. Code, The tribunal determin- 
ing the questions referred to under sec. 66 
does not operate as a Chief Court so as to 
attract the C. P. Code and therefore an ap- 
plication for review of judgment passed in 
an Income-tax matter under sec. 66 is in- 
competent and no reiview lies. 1940 I.T.B. 
412. 

Sec. 66-A. — ^The intention of the legisla- 
ture in adding see. 66-A was to enable an ap 
peal to His Majesty in Council in cases in 
which the High Court could certify that the 
question of law involved was one of great 
^ivate or pnblie importance. 8 L. 269= 
1927 L. 181. See also 9 L. 284=54 I.A. 421 
=1927 P.C. 242=53 M.L.J. 819 (P.0,). If 
the law permits the Commissioner of income- 
tax to have the judgment of this Court exa- 
moned by their Lordships of the Privy Ooun 
cfl, ther^ is np reason why his request foi 


leave to appeal to the Privy Council should 
not be granted as it is possible that 
Iheii Loidships of the Privy Council might 
fome to a different conclusion. 1933 S. 344. 
The fact that the decision sought to be ap- 
pealed against might affect the action or the 
position of other companies who sought to 
evade payment of income-tax by adopting the 
method that was adopted by the assessee 
in the case is uoi bujSicient for the gi anting 
of the certificate. 8 L. 269 = 1928 L. 181. 
The Act m providing that the Commissioner 
in proper cases should make refeiences to 
the Civil Court, merely provides a convenient 
procedure foi obtaining the decision of the 
Court with legard to the matter in dispute 
and so when the matter comes be- 
fore the Civil Court, the Commissioner is a 
party. 119 I.C. 689=1929 N. 265. Where 
the question sought to be raised before His 
Majesty in Council is whether or not a par- 
ticular amount awarded by an improvement 
trust on the acquisition of a property was by 
way of interest or damages, it is strictly 
speaking not a pure question of law, but is 
a mixed question of fact or law, and certainly 
not, a substantial question of law. Nor is 
it one of such general importance as to jus- 
tify leave to appeal being granted on that 
ground. 1942 A.L J. 332=1942 All. 258 (F. 
B.)=I.L.R. (1942) All. 753. A decision that 
an assessee succeeded to the old business 
does not involve a question of importance 
within the meaning of sec. 109 (c), 0. P. 
Code, which alone can justify a certi- 
ficate allowing leave to appeal. 123 I.C. 530 
(2) =1930 L. 109. Therd is no review of a 
judgment in an income-tax case undent sec. 
66-A. 1930 A. 211 (1). The words "to be 
a^ fit one for appeal to His Majesty in Coun- 
cil” coupled with the words ^so far as may 
be^ in para. 3, sec. 66-A, exclude from the re- 
quirements of sec. 110 of the Code and are 
operative to confine that right to cases whicn 
are certified to be otherwise fit for appeal 
to His Majesty in Council. 1929 S. 336. On 
a reference by the Commissioner under sec. 66 
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Provided that nothing in this sub-section shall be deemed to affect the 
provisions of sub-section (5) or sub-section (7) of section 66 : 

Provided further that the High Court may, on petition made fcr the exe- 
cution of the order of His Majesty in Council in respect of any costs awarded thereby, 
transmit the order for execution to any Court subordinate to the High Court. 

(4) Where the Judgment of the High Court is varied or reversed in appeal 
under this section, effect shall be given to the order of His Majesty in Council in 
the manner provided in sub-sections (5) and (7) of section 66 in the case of a judg- 
ment of the High Court. 

(5) Nothing in this section shall be deemed — 

(a) to bar the full and unqualified exercise of His Majesty’s pleasure in 
receiving or rejecting appeals to His Majesty in Council, or otherwise howsoever, or 

( 2 ) to interfere with any rules made by the Judicial Committee of the Privy 
Council, and for the. time being in force, for the presentation of appeals to His 
Majesty in Council, or their conduct before the said Judicial Committee.] 

67. No suit shall be brought in any Civil Court to set aside or modiiy any 

Bar of suite in Civil Court. made under this Act, and no prosecution, 

suit or other proceeding shall lie against any ^[officer of 
the Grown] for anything in good faith done or intended to be done under tliis Act. 


LEa. EEP. 

1 Substituted for ^^Goveiumeut Of&eer^’ o} 
A.O., 1937. 


(2h Income-tax Act, all the questions lefer- 
led to were answered in favour of the asseasee 
by the High Court and the Commissioner 
was not allowed to support the assessment on 
other provisions of the Act which he had not 
taken before. Seld, that it was not a fit 
case for appeal to the Pi ivy Council and that 
leave should not be granteJ. 146 I.C. 942= 
1933 L. 637. In granting leave to appeal to 
His Majesty in Council on the application 
of the Income-tax authorities the High Court 
has no power to impose a con’ition to the 
effect that the Income-tax alt ho ities should 
pay the costs of the assesses lespondent. The 
powers of the High Court are confined in 
this respect to those conferred by sec. 66- A 
of the Income-tax Act and the provisions of 
the Civil Pi oce lui e Code which have been 
made applicable to such appeals. Though the 
Privy Council have, on occasions, stipulated 
in granting special leave that the appellant 
^hall bear the costs, the High Court has no 
such powers. 174 I.C. 491=47 L.W. 350= 

1938 Mad. 352 (F.B,). The question as to 
the effect of the second proviso to sec. 4 (1) 
of the Income-tax Act is a substantive ques- 
lion of law, and is a fit one for arpeal to His 
Maiesly in Council. 174 I.C. 491=1938 M. 
352=47 LW. 350. In an application for 
leave to appeal to His Majesty in Council in 
respect of an assessment to income-tax in- 
volving only Rs. 3,500, leave ought not to be 
refused merely because the assessment in 
question is less than the required amount of 
Rs. 10,000. Whe^e the assessee carries on a 
large business and the question is likely tp 
arise every year while he remains in the busi- 
ness, the amount in the end would be very 
considerable; a certificate of leave to appeal 
should therefore be granted in such a case. 
47 L.W, 350=1938 Mad. 352 (F.B.). See 
also 1931 Lao. 138; 1934 All. 974; I.L.R. 

1939 M. 770=1939 M.903=(1939) 2 M.L.J. 
<667 (F.B.). The right of appeal to His Ma- 

G.C.M.— 383 


jesty in Council from a judgment of the 
High Court delivered on a reference made 
under sec. 66 is conferred only by sub-sec. (2) 
and not by sub-sec. (3) of see. 66-A of the 
Act and is therefore confined to only such 
cases as are cetified to be fit by the High 
Court. Sub-sec. (3) obviously deals with 
the procedure to be applied to appeals where 
such an appeal lies under sec. sec. (2). 1935 
A.L.J. 513=1935 A. 464. An or^^’er passed 
by the High Court declining to call upon the 
Commissioner to state a case and refer it to 
Che High Court is not a judgment ‘^on a re- 
ference” within the meaning of sec. 66 A (2) 
so as to allow a right of appeal to His Majes- 
ty in Council. 57 A. 306=151 I.C. 604=1934 
A.L J. 867 = 1934 A. 974. The lules in Chap- 
ler XXXIII of the Rules and Orders of Lhe 
Calcutta High Court, so far as they have the 
effect of altering the provisions of O. 45, 0. 
P. Code have been made under sec. 129, C. P. 
Co and apply only to matters arising with- 
in the original civil jurisdiction of that Court, 
and therefore have no applica ion to peti- 
tions for leave to appeal to the Privy Coun- 
cil in income tax matters. In sec. 66-A of 
the Income tax Act, specific provision has 
been made and the procedure therein laid 
down must be followed. 39 C.W.H. 1140= 
62 C. 671. 

Sec. 67. — Sec. 67 is not ultra vires by vir- 
tue of sec. 32 of Government of India Act, 
because a suit for recovery of the tax paid 
would not have lain against the East India 
Company prior to 1858. 5 R. 825. 1928 H. 

70. See also 27 Bora.L.R. 1507. AVhen a 
statute confers exclusive power over a sub- 
ject-mat'^er on an authority, the Civil Court 
cannot interfere; but it will interfere if the 
authority purports to exercise those powers 
on what is not the subject-matter. 62 I.C. 
394. Sec. 67, only applies to bar a suit 
which is for setting aside or modifying an 
assessment made under that Act. A suit ^ot 
a declaration that the assessment is unan- 
thOTised by the Act and outride the Act, and 
for recovery of the tax levied on the groimd 
that the demand for it and levy were made 
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^[67 A. In computing the period of limitation prescribed for an appeal under 
this Act or for an application under section 66, the 
day on which the order complained of was made, and 
the time requisite for obtaining a copy of such order, 

shall be excluded.] 


Computation of periods of 
limitation. 


^[676. If on the 1st day of April in any year provision has not yet been made 
by an Act of the Indian Legislature for the charging 
Act to have effect pending of income-tax for that year, this Act shall nevertheless 
legislative provision for charge effect until such provision is so made as if the 

o income-tax. provision in force in the preceding year or the provision 

proposed in the Bill then before the Legislature, whk hever is more favourable to the 
assessee, were actually in force.] 

68. {^Repeals^l Repealed by the Repealing Act, 1927 (XII 0/ 1927). 

3 [THE SCHEDULE]. 


[See section 10 (7).] 

Rules for the Computation of the Profits and Gains of Insurance 

Business. 


I. In the case of any person who carries on, or at any time in the preceding year carried 
on, life insurance business, the profits and gains of such person from that business shall be computed 
separately from his income, profits or gains from any other business. 


LEG. REF. 

1 Inserted by sec. 12 of Act XX il of 1930, 
slnSv^ned by lee. 7 of Act XII of 1940. 
sThe original Schedule repealed by Act 
XU of 1927 and t’^is Schedide added by sec. 
S4 of Act VII of 1939. 


under an invalid provision of law is not bar- 
red by sec. 67. (1943) I.T.R. 393=6 F.L.J. 
(H.C.) 133=1943 Comp. 0. 265=I.L.B. 

(1944) Cal. 34. Where an assessee contends 
that he is not liable to be assessed to income- 
tax on the ground that he is not resident *n 
British India, the Income-tax Officer, as the 
assessing au hoiity, has power to determine 
the question of the assessee^s residence in 
British India and the consequent receipt of 
assets under sec. 4 of the Income-tax Act. 
A suit by the assessee for a declarat'on that 
he is not liable to be assesed to income-tax 
and to recover the tax paid by him is not 
maintainable in a Ci^il Couit. Such a suit 
is barred by sec. 67 of the Act, Subject to 
the controlling effect of the words “made 
under this Act” in sec. 67, the exclusion of 
the iurisdic'ion of the Civil Court is almost 
absolute, and the appropriate remedies of an 
assesee by^ way of appeal and refe'ence have 
been provided in the Act itself. Stodart J. 
-—A statutory tribunal or author! y which 
has to arrive at a decision as to the existence 
or non-existence of certain facts before pro- 
cee-^ing to take further action under the 
statute is acting within the jurisdiction in 
making that deision and is immune from 
civil proceedings to quash that decision ex- 
cept such as are precribed by the s*^atute. The 
absence of any other remedy is not to be 
taken into considera*'ion in deciding the 
question whether the decision of a statutory 
tribunal is or is not iinal. I.L.R. (1937) M, 
211=1986 M.W.N. 1056=44 L.W. 808= 
1937 241. Suit contesting validity of 

the assessment order — ^If maintainable — 

JuTi<»diction of Civil Court. 18 S.L,B* 68= 
78 I.C. 940=1925 S. 13(k The. Income-tax 
Act creates a special jurisdiction and provi- 


des a si)eciil remedy against an order of as 
sessment. Where tl^e Collector processes to tax 
income only and has not levied an assess- 
ment on any of the classes of income excepted 
under the Act, he exercises only a jurisdic 
tion under the Act and a suit will not lie in 
a Civil Court challenging his order, even if 
the*e are errors in calcula ion. 18 S.L.E. 68 
=78 I.C. 940=3925 S. 130. Civil Court 
has uo juris iction where income only is tax- 
ed. 18 «.L.R. 68=1925 S. 130. 78 I.C. 940 
Retusal to make a return of income on aUe- 
ged eiror or description — ^Assessment by In- 
come-tax Offieci — Suit for lefund of tax paid 
not maintainable, see 5 R. 825=1928 B. 70. 
A suit by an executor of a deceased for a 
declaration that he is not liable to pay in- 
<'ometax is barred. 42 C. 151=26 I.C. 89.3 
=19 0,W.N. 138. In assessing income-tax, 
the Collector has to determine what is the in- 
come and what is the outgoing which ought 
to be legitimately deducted. A mistake by 
the Collector in his decision cannot be recti- 
fied by Civil Court in a suit brought before 
it for the purpose. 62 1.0. 394. The Act does 
not prohibit a suit for deck "hat an 

assessment is iilfra vires. 27 BomX.B 1507. 
See also 5 B. 825. A suit in which the le- 
lief claimed is merely a de daration tha*- the 
registration of an instrument of partnership 
was ul ra vires and void is not a suit ‘'O modi 
fy an ass'^ssment made under the Act, Such 
a suit is not barred by sec. 67. 11 B. 380= 
1933 B. 229. There is no provision ma'^'^e in 
the Act for appeals againsl; a refusal to 
grant a refund under sec. 48. So where a 
suit for refund of income-tax does not raise 
any question of assessment, it is not barred 
by sec. 67. 25 S.L.B. 426=:136 I.O. 819= 

1932 S. 48, See also 196 I.O. 228=1941 I.T. 
B. 673. An application to have a firm regis- 
tered un'^er B. 2 of the Indian Income-tax 
Act, 1922, must be made on or before the 
date when a return is due un«^er sec. 22 (2) 
of the Act. 27 Bom.L.B. 223=86 T.C. 851= 
1925 B. 247 (2). Jurisdiction of Civil Court — ' 
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The profits and gains of life insurance business shall be taken to be either — 

(a) the gross externall incomings of the preceding year from that business less the manage- 
ment expenses of that year, or 

(b) the annual average of the surplus ifarrived at by adjusting the surplus or deficit] dis- 
closed by the acturial valuation made for the last inter-valuation period ending before the year for 
which the assessment is to be made, ** * * * so as to exclude from it any surplus or deficit 

included therein which was made in any earlier inter-valuation period and any expenditure other 
than expenditure which may under the provisions of section 10 of this Act be allowed for in computing 
the profits and gains of a business, 
whichever is the greater : 

Provided that the amount to be allowed as management expenses shall not exceed — 

(fl) yi per cent, of the premiums received during the preceding year in respect of single premium 
life insurance policies, pliis 

(b) in respect of the first year’s premiums received in respect of other life insurance policies 
for which the number of annual premiums received is less than twelve, or for which the numbet of 
years during which premiums are payable is less than twelve, for each such premium or each such 
year y-i per cent, of such first year’s premiums payable during the preceding year, plus 

*l(c) 90 per cent, ol the first year’s premiums received during the preceding year in lespect 
of all other life insurance policies p/wj; 

(d) 12 per cent, of all renewal premiums recevided during the preceding year..] 

3. In computing the surplus for the purpose of rule 2, — 

(a) one-half of the amounts paid to or reserved for or expended on behalf of policy-holders 
shall be allowed as a deduction : 

Provided that in the first such computation made under this rule of any such surplus no account 
shall be taken of any such amounts to the extent to which they are paid out of or in respect of any 
surplus brought forward from a previous inter-valuation period ; 

Provided further that if any amount so reserved for policy holders ceases to be so reserved, and 
is not paid to or expended on behalf of policy-holders, one-half of such amount, if it has been pre- 
viously allowed as a deduction, shall be treated as part of the surplus for the period in which the 
said amount ceased to be so reserved ; 

(b) any amount either written off or reserved in the accounts or through the actuarial 
valuation balance sheet to meet depreciation of or loss on the realisation of securities or other assets, 
shall be allowed as a deduction, and any sums taken credit for in the accounts or actuarial valua- 
tion balance sheet on account of appreciation of or gains on the realisation of the securities or other 
assets shall be included in the su^lus : 

Provided that if tmon investigation it appears to the Income-tax Officer after consultation with 
the Superintendent of Insurance that having due regard to the necessity for making reasonable 
provision for bonuses to participating policy-holders and for contingencies, the rate of interest or 
other factor emplcycd in determining the liability in respect of outstanding policies, is materially 
inconsistent with the valuation of the securities and other assets so as artificially to reduce the surplus, 
such adjustment shall be made to the allowance for depreciation of, or to the amount to be included 
in the surplus in respect of appreciation of, such securities and other assets, as shall increase the 
surplus for the purposes of these rules to a figure which is fair and just ; 

3. I (t) interest received in respect of any securities of the Central Government which have 
been issued or declared to be income-tax free shall not be excluded but the whole amount ot such 
interest during the inter- valuation period shall be exempt frcm income-tax under the secod 
proviso to section 8 though not from super-tax”;] 

4. Where for any year an assessment is made in accordance with the annual average of a 
surplus disclosed by a valuation for an inter-valuation period exceeding twelve months, then, in 
computing the tax payable for that year, credit shall not be given in accordance with sub-section (5) 
of section 18 for the tax paid in the preceding year, but credit shall be given for the annual average 
of the income-tax paid by deduction at source from interest on securities or otherwise during such 
period^ 

5. For the purposes of these rules — 

(i) ‘ preceding year ’ means that year for which annual accounts are required to be prepared 
under the Insurance Act, 1938, immediately preceding the year for which the assessment is to be 
made or until the commencement of the Insurance Act, 1938, the previous year as defined in section 2 
of this Act : 

(ii) ‘ gross external incomings * means the full amount of incomings from interest, dividends 
fines and fees and all other incomings from whatever source derived (except premiums received 
from policy-holders and interest and dividends on any annuity fund) and includes also profits fn m 
reversions and on the sale or the granting of annuities, but excludes profits on the realisation of securities 
8 [or other assets ; ] 

Provided that incomings, including the annual value of the property occupied by the assessee, 
which but for the provisions of sub-section (7) of section 10 would have been assessable under section 9 
shall be computed upon the basis laid down in the last-named section, and that there shall be allowed 
from such gross incomings such deductions as are permissible under that section. 


LEG. BEE. 

1 Inserted by see. 8 of Act XII of 1940 . 

1 The words ^‘ajf!:er adjusting such surplus’ 
were omitted by ibid. 


8 Substituted by Act XI of 1944 , 


Question if claim for refund was validly dis- 
charged. 1942 Pat. 87 . 
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(fit) * management expenses* means the full amount of expenses (including commissions) 
incurred exclusively in the management of the business of life insurance, and in the case of a company 
carrying on other classes of business as wv. 11 as the business of life insurance in addition thereto a fair 
proportion of the expenses incurred in the general management of the whole business. Bonuses or 
other sums paid to or reserved on behalf of policy-holders, depreciation of, and losses on the realisa- 
tion of, securities ^|or other assets] and any expenditure other than expenditure which may 
under the provisions of section lo of this Act be allowed for in computing the profits and gains of a 
business are not management expenses for the purposes of these rules ; 

{w) *life insurance business’ means life insurance business as defined in clause (ii) of 
section 2 of the Insurance Act, 1938 ; 

(») ‘securities’ includes stocks and shares. 

6. The profits and gains of any business of insurance other than life insurance shall be taken 
to be the balance of the profits disclosed by the annual accounts, copies of which are required under 
the Insurance Act, 1938, to be furnished to the Superintendent of Insurance after adjusting such 
balance so as to exclude from it any expenditure other than expenditure which may under the provisions 
of section 10 of this Act be allowed for in computing the profits and gains of a business. Profits and 
losses on the realisation of investments and depreciation and appreciation of the value of investments 
shall be dealt with as provided in rule 3 for the business of life insurance. 

'7. The profits and gains of companies carrying on dividing society or assessment business 
shall be taken to be 15 per cent, of the premium income of the previous year, or in the case of non- 
resident companies 15 oer cent, of the British Indian premium income of the previous vear. 

8. The profits and gains of the British Indian branches of an insurance company not resiac 
in British India, in the absence of more reliable data, may be deemed to be the proportion of the 
total world income of the company corresponding to the proportion which its British Indian premium 
income bears to its total premium income. For the purpose of this rule, the total world income of 
life insurance companies not resident in British India whose profits are periodically ascertained by 
actuarial valuation shall be computed in the manner laid down in these rules for the computation of 
the profits and gains of life insurance business carried on in British India, 

9. These rules apply to the assessment of the profits of any business of insurance carried on 
3[by a mutual insurance association].] 


hiFlG*. BFiF • 

ilnberted by Act XI of 1944. 

2 Substituted for by a ‘'mutual insurance 
company” by sec. 13 of Act XL o£ 1940. 

BCH. B. 8: Applicability— Condition^ 
FOR ADOPTION OP — ^APPLICATION OP PRINCIPLE 
TO INDIVIDUVL ITEMS — PROPRIETY. — The rule 
of assessment laid down in B. 8 of the Buies 
in Sch. I to the Act is to be adopted in the 
absence of moie reliable data. Before it h> 
adopled it has to be considered whether more 
reliable da '■a are available or not. The ques- 
tion cannot be raised, debated and disposed 
of merely in the course of argument. It is 
a question of fad. Further the rule cannot 
apply to tine case of a non-resident company 
whose profits and gains in British India are 
not liable to be assessed under the rule. When 
the principle of the rule has been apphed 
to one portion of the income of. the Com- 
pany, viz,, interest earned by it in the United 
Kingdom where ifc has its head oflSce, there 
is no instification for extending the same 
principle to the income, p’'ofits, and gains 
calculated to have been made in British 
India. The rule plainly read only means 
that if after making all reasonable efforts to 
ascertain the income of an Insurance Com- 
pany no reliable da ’■a is found in the^ case of 
a non-resident company, the rule laid^ down 
in B. 8 may be adopted; but that is in res- 
pect of the whole income of the company. 
There is no warrant for holding that in res- 
pect of individual items any such principle 
may be applied. The diity of the Income- 


tax Officer is to find out the profits and gains 
of the asSwSsee; and it is not open to him to 
adopt any such principle in respect of one 
item, when he is in effect assessing the whole 
income on adequa e materials befoie him, 
1945 I.T.B. 272=47 Bom.L.B. 222=1945 
Bom. 285. 

Income-tax (amendment) Act (XL 01 
1940), Sec. 14; Scope.— Sec. 14 of the In- 
come-tax (Amendment) Act of 1940 does not 
refer to jurisdiction or judicial connsideia- 
tion. What it provides is that all proceed- 
ings pending^ before the Commissioner in 
connection with his powers of i ©vision, be 
fore the date when Part II of the Act of 


came into torce, shall save to him the 
effect ox sec. 33 (1) of the Act. The fact 
that aftetr he has called for the records, 
Part II of the Act of 1939 comes into force 
and the records are received only subsequen- 
tly, would not deprive him of his powder of 
review under sec. 33 (1), though sec. 33 has 
become repealed by the coming into force of 
Part II of the 1939 Act. 1944 I.T.B. 430 = 
(1945) Cal. 67. 

Income-tax (Bemoval of difficulties and 
yaltdidating Ordinance (IX op 1939)— Scope 
— ^Bbteospectiye operation — Strict cons- 
truction.— Ordinance No. IX of 1939 later 
incorporated in the Income-tax Act, sec. 64 
by an amendment of 1940, is retrospective in 
character and must be construed strictly, 
and no case should be brought within it 
which is not fairly within its language. 
(19431 I.T,R. 67=45 BomX.B. 136=1943 
Bom. 110. 
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THE INCOME-TAX AND EXCESS PROFITS TAX (AMENDMENT) 

ACT (XXII OP 1947 ). 

iQth Aprils 1947 . 

Jfi Act farther to amend the Indian Income-tax Act, 1922, and the Excess Profits Tax Aet^ 

1940. 

Whereas it is expedient furthei to amend the Indian Income-tax Act, 1922, and the 
Excess Profits Tax Act, 1940, for the purposes hereinafter appearing; 

It is hereby enacted as follows: — 

CHAPTER I. 

Preliminary , 

Short title and com- 1. (1) This Act may be called the Income-tax and Ex- 

mencement. sees Profits Tax (Amendment) Act, 1947. 

(2) It shall be deemed to have come into force on the 31st day of March, 1947. 

CHAPTER II. 

Amendments of Act XI of 1922. 

Amendment of section 2. In section 2 of the Indian Income-tax Act, 1922 

2, Act XI of 1922. hereafter in this Chapter referred to as the said Act, — 

(a) clause (4-A) shall be renumbered as clause (4-B), and after clause (4) the fol- 
lowing clause shall be inserted, namely: — 

'(4-A) "capital asset means property of any kind (other than agricultural land) 
held by an assessee, whether oi not connected with his business, profession or vocation, but 
does not include — 

(i) any stock-in-trade, consumable stores or raw materials held for the purposes of 
his business, profession or vocation; 

(n) personal effects, that is to say, movable property (including wearing apparel, 
ipwellery and furniture) held for peisonal use by the assessee or any member of his family 
dependent on him ; ' 

(&) for the Explanation to clause (6-A) the following shall be substituted, namely: — 

'Provided further that the expression "accumulated profits wherever it occurs in this 
clause, shall not include capital gains of any previous year prior to the previous year for the 
assessment for the year ending on the 31st day of March, 1948;’ 

(o) in clause (6-C), after the word and figures "section 10”, the words, figures and 
letter "and any capital gain chargeable according to the provisions of section 12-B” shall 
be inserted; 

(d) in clause (15), for the words "does not apply; and” the words "does not apply 
and except any capital gain which is not ineludihle in the total income of an assessee;” shall 
be substituted. 


Amendment of sectton 
4., Act XI of 1922. 


3 In sub-section (3) of section 4 of tbe said Act, — 


(a) to clause {iv) the w^ords "and anv capital gains of the Fund arising from the 
sale, exchange or transfer of such securities” shall be added; 

(&) in clause {vii), after the words "Any receipts” the words, figures and letter 
"not being capital gains chargeable according to the provisions of section 12-B and” shaE 
be inserted. 


4. To clause (c) of section 4-A of the said Act, the 
Amendment of section words 'account not being taken in either case of income 
4-A, Act XI of 1922. chargeable under the head "Capital gain” shall be added. 


Amendment of section 5, To section 6 of the said Act the following clause 
6, Act XI of 1922. shall be added, namely: — 

" ( vi) Capital gains ’ ’ . 


Insertion of new section 6. After section 12-A of the said Act the following 

12-B in Act XI of 1922. section shall be inserted, namely: — 


12-B. (1) The tax shall be payable by an assessee under the head ^'Capital 

gains” in respect of any profits or gains arising from tho 
o 1 a exchange or transfer of a capital asset effected after 

ijapita g 1 s. 3 :igt day of March, 1946; and such profits and gains 

shall be deemed to be income of the previous year in which 
the sale, exchange or transfer took place: 

Provided that where the amount of capital gains in the previous year does not exceed 
fifteen thousand rupees, the tax shall not be payable by the assessee and such amount shall 
not be included in his total income: 


Provided further that the tax shall not be payable by an assessee in respect of any 
profits or gains arising from the sale, exchange or transfer of a capital asset, being pro- 
perty the income of which is chargeable under section 9 and which has been possessed by the 
assessee or a parent of his for not less than seven years before the date on which the sale, 
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exchange or transfer took place ; and the amount of such profits or gains shall not be included 
in his total income: 

Provided further that any transfer of capital assets by reason o-P the compulsory 
acquisition thereof under any law for the time being in force relating to the compulsory ac- 
quisition of property for public purposes or any distribution of capital assets on the total 
or partial partition of a Hindu undivided famUy, or on the dissolution of a firm or other 
association of persons, or on the liquidation of a company, or under a deed of gift, bequest, 
T\dll or transfer on irrevocable trust shall not, for the purposes of this section, bo treated as 
sale, exchange or tiansfer of the capital assets: 

Provided further that the transfer of a capital asset by a company to a subsidiary 
company, the whole of the share capital of which is held by the parent company or by the 
nominees thereof, shall not be treated as a sale, exchange or transfer within the meaning 
of this section where the subsidiary company is resident in British India and is registered 
under the Indian Companies Act, 1913, so however that for the purposes of clause (-ut) or 
clause (mi) of sub-section (2) of section 10, the cost or the written down value, as the 
case may be, of the transferred capital asset shall be taken to be the same as it would have 
been if the parent company had continued to hold the capital asset for the purposes of its 
business . 

(2) The amount of a capital gain shall be computed after making the following 
deductions from the full value of the consideration for which the sale, exchange or transfer 
of the capital asset is made, namely: — 

(O expenditure incurred solely in connection wdth such sale, exchange or transfer; 

(ii) the actual cost to the assessee of the capital asset, including any expenditure of 
a capital nature incurred and borne by him in making any additions or alterations thereto, 
but excluding any expenditure in respect of which any allowance is admissible under any 
provision of sections 8, 9, 10 and 12: 

Provided that where a person who acquires a capital asset from the assessee, whether 
by sale, exchange or transfer, is a person with whom the assessee is directly or indirectly con- 
nected, and the Income-tax Officer has reason to believe that the sale, exchange or transfer 
was effected with the object of avoidance or reduction of the liability of the assessee under 
this section, the full value of the consideration for which the sale, exchange or transfer is 
made shall, the piior aprn’oval of the Inspecting Assistant Commisisoner of Income-tax, 
be taken to bo the fair market value of the capital asset on the date on which the sale, 
exchange or transfer took place: 

Provided further that where the capital asset is an asset in respect of which the 
assessee has obtained depreciation allowance in any year, the actual cost of the asset to the 
assessee shall he its written down value, as defined in section 10, increased or diminished, as 
the case may be, by any adjustment made under clause (vii) of sub-section (2) of that 
section ; 

Provided further that where the capital asset became the property of the assessee 
before the 1st day of January, 1939, he may, on proof of the fair market value thereof on 
the said date to the satisfaction of the Income-tax Of&eer, substitute for the actual cost such 
fair market value which shall be deemed to be the actual cost to him of the asset, an d which 
shall be reduced by the amount of depreciation, if any, allowed to the assessee af’ter the 
said date and increased or diminished, as the ease may be, by any adjustment made* under 
clause (vii) of sub-section (2) of section 10: ^ 

Provided further that where the capital asset was on any previous occasion the Siubject 
of negotiations for its sale, exchange or transfer, any option or other money received and 
retained by the assessee in respect of such negotiations shall be deducted in computing the 
actual cost to him of such asset. 

(3) Where any capital asset became the property of the assessee under any of the 
circumstances referred to in the third proviso to sub-section (1), its actual cost allowable to 
him for the purposes of this section shall be its actual cost to the previous owner thereof, and 
the provisions of sub-section (2) shall apply accordingly; and where the actual cost to the 
previous owner cannot be ascertained, the fair market valu§ at the date on which the capital 
asset became the property of the previous owner shall be deemed to be the actual cost thereof. 

(4) Notwithstanding anything contained in sub-section (1), where a e«vpital gain 

arises from the sale, exchange or transfer of a capital asset which immediately before the 
date on which the sale, exchange or transfer took place was being used by the assessee for 
the purposes of his business, profession or vocation, or which in the two years immediately 
preceding that date was being used by him or a parent of his mainly for the purposes of 
his own or the parentis own residence, and the assessee has within a period of one year before 
or after that date purchased a new capital asset for the same purposes of his business, pro- 
fession or vocation or, as the case may be, for the purposes of his own residence, then instead 
of the capital gain being charged to tax as income of the previous year in w-hich the sale, 
-exchange or transfer took place, it shall, if the assessee so elects in writing before the assess- 
ment is made to be dealt with in accordance with the following provisions of this sub-section, 
that IS to say, — , ' 
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(а) if the iiniount of the capital gain is greater than the cost of the new asset, — 

1 %) the differ ence between the amount of the capital gain and the cost of the new 

as^ct shall be charged under this section as income of the previous year, and 

(n) for the purposes of computing in respect of the new asset any allowance under 
clause {vi) or clause {v%i) of sub-section (2) of section 10 or the amount of any capital 
gain arising from its sale, exchange or transfer, the cost or the written down value, as the 
case may be, shall be nil; or 

(б) if the amount of the capital gain is equal to or less than the cost of the new 
asset, — 

(%) the capital gain shall not be charged under this section, and 
(^^) for the purposes of computing in respect of the new asset any allowance under 
the said clause {vi) or any allowance or adjustment under the said clause {vii) or the 
amount of any capital gain arising from its sale, exchange or transfer the cost or the written 
down value, as the case may be, shall be reduced by the amount of the capital gain; 

Provided that where in respect of the purchase of a new capital asset consisting of 
plant or machinery the assesses satisfies the Income-tax Officer that despite the exercise of due 
diligence it has not been possible to make the purchase within the period specified in this 
sub-section, the Income-tax Officer may, with the prior approval of the Inspecting Assistant 
Commissioner of Income-tax, extend the said period to such date as he considers reasonable. 

Amendment of section 7. In clause (e) of sub-section (2) of section 14 of the 
14, Act XI of 1922. said Act, after the words ^‘are assessable under the words, 

figures and letter ‘‘section 12-B or’^ shall be inserted. 

Amendment of section 8. To ziection 17 of the said Act the following sub- 
17, Act XI of 1922. sections shall be added, namely: — 

(6) Where the total income of an assessee, not being a company, includes any income 
chargeable under the head “Capital gains’^, the tax, including super-tax, payable by him 
on his total income shall be — 

(i) income-tax and super-tax payable on Ms total income as reduced by the amount 
of such inclusion, had such reduced income been his total income, plus 

(ii) income-tax on the whole amount of such inclusion at the following rates, namely: — 


Where such amount — 

exceeds Rs. 15,000 but do'‘s not exceed Rs. 50,000 
exceed Rs. 50,000 but does not exceed H s. 2,00,000 
exceeds Rs. 2,00,000 but does not exceed Rs. 5,00.000 . . 
exceeds Rs. 5,00,000 but does no'’ exceed Rs. io,oo,ooo. . 
exceeds Rs. 1 0,00.000 


Rate. 

One anna in the rupee, 
Two annas in the rupee, 
Three annas in the rupee. 
Four annas in the rupee, 
Five annas in the rupee : 


Provided that where owing to the fact that the amount of such inclusion has exceeded 
a certain limit, income-tax thereon is payable or is payable at a Mgher rate, the amount of 
income-tax so payable shall be reduced so as not to exceed — 

(a) the amount which would have been payable if the amount of such inclusion had 
not exceeded that limit, plus 

(h) one-half of the amount by wMeh the amount of such inclusion exceeds that limit. 
(7) Where the total income of a company includes any income chargeable under the 
head “Capital gains the super-tax payable by the company in any year shall be reduced 
by an amount computed on that part of its total income which consists of such inclusion at 
the rate of super-tax (excluding the rate of additional super-tax, if any) specified in the 
ease of a company by the annual Act of the Central Legislature fixing the rate or rates of 
tax for that year. ’ 

Amendment of section 9. To section 18-A of the said Act the following sub- 

18- A, Act XI of 1922. section shall be added, namely: — 

(12) Any income chargeable under the head “Capital gains’’ shall not be taken 
into account for any of the purposes of tMs section. ’ 

Amendment of section 10. In section 24 of the said Act, after suh-section (2) 

24, Act XI of 1922. the following sub-seetions shall be inserted, namely: — 

‘ (2-A) Notwithstanding anything contained in sub-section (1), where the loss sus- 
tained is a loss falling under the head “Capital gains”, such loss shall not be set-off except 
against any profits and gains falling under that head. 

(2-B) Where an assessee sustains a loss such as is referred to in sub-section (2-A) 
and the loss cannot be wholly set-off in accordance with the provisions of that sub-section, 
the portion not so set-off shall be carried forward to the following year and set-off against 
capital gains for that year, and if it cannot be so set-off, the amount thereof not so set- 
off shall he carried forward to the following year and so on, so however that no such loss shall 
be so carried forward for more than six years: 

Provided that where the loss sustained in any previous year does not exceed fifteen 
thousand rupees, it shall not be carried forward . ' 
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Amendment of section 11. To section 38 of the said Act the following clause 


38, Act XI of 1922. shall bo added, namely: — 

^^(4) require any dealer, broker or agent or any person concerned in the manage- 
ment of a stock or commodity Exchange to furnish a statement of the names and addi esses 
of all persons to whom ho or the Exchange has paid any sum in connection with the sale, 
exchange or transfer of a capital asset, or on whose behalf or from whom he or the Exchange 
has received any such sum, together with particulars of all such payments and receipts.'^ 


Amendment of section 
42, Act XI of 1922. 


12. In section 42 of the said Act, — 


(a) for the marginal heading the following shall be substituted, namely: — 
‘^Income deemed to accrue or arise within British India’’; 

(h) in sub-section (1), after the words ^'in cash or in kind,” the words ”or thi-ough 
or from the sale, exchange or transfer of a capital asset in British India,” shall be inserted. 
Amendment of section 13. To section 43 of the said Act the following JSxpla’ 


43, Act XI of 1922. nation shall be added, namely: — 

^ ^ Explanation. — A. person, whether residing in or out of British India, who acquires, 
after the 28th day of February, 1947, whether by sale, exchange or transfer, a capital asset 
in British India from a person residing out of British India shall, for the purj)Obcs of 
charging to tax the capital gain arising from such sale, exchange or transfer, be deemed to 
have a business connection, within the meaning of this section, with such person residing out 
of British India.” 

14. In clause {d) of sub-section (1) of section 58-0 of 
Amendment of section the said Act, after the words ^‘securities purchased Ihere- 
58-0, Act XI of 1922. with,” the words ‘'and of any capital gains arising from the 

sale, exchange or transfer of capital assets of the fund,” 
shall be inserted. 


15. In section 58-B of the said Act, after the words 
Amendment of section “deposits of an approved superannuation fund” the words 
58-B, Act XI of 1922. . “and any capital gains arising from the sale, exchange or 

transfer of capital assets of such fund” shall be inserted. 
GHAPTEB III. 


Amendments of Act XV of 1940. 

, 16. In section 15 of the Excess Profits Tax Act (hore- 

Amendment of section after in this Chapter referred to as the said Act), the words 
15, Act XV of 1940. “within five years of the end of the chargeable accounting 

period in question” shall be omitted, and shall be deemed 
always to have been omitted. 

Insertion of new section 17. After section 26 of the said Act the following sec- 
26-A in Act XV of 1940. tion shall be inserted, namely: — 

“26-A, (1) If on an application made to it through the Excess Profits Tax 

Officer, the Central Board of Bevenue is satisfied that a 
Further powers of Oen- person who in a chargeable accounting period ending on the 
-tral Board of Bevenue to 31st day of March, 1946, carried on a business the profits of 
grant certain relief. which for any chargeable accounting period arc charged with 

excess profits tax, — 

(i) incurred during the period commencing on the 1st day of April, J946 «and ending 
on the 31st day of December, 1947, in connection with that business, — 

(a) expenditure on the removal of works constructed for protection against enemy 

•attack; 

(h) where under the orders of a competent authoritv the business was whollv or partlv 
removed during the war, expenditure on again removing the business or part thereof; 

(o) where any physical assets held for the purposes of the business were altered to 
adapt them to war conditions, expenditure on re-adapting them to normal requirements ; 

(d) expenditure in consequence of the termination of anv contract for the supply of 
goods, ^ materials or services, or the lease of buildings or machinery to him, where that "con- 
tract is terminated by reason of the termination of a contract 'for the provision by him of 
goods, materials or services for the purposes of the war; or 

(n) incurred during the period commencing on the 1st day of April, 1946 and ending 
•on the 3l8t day of December, 1947, a loss on the sale of trading stock held on the 31st day 
of March, 1946 for the purposes of the business; or 

(m) inenrred in any accounting period ending on or before the 31st day of March. 
1946, in connection with that business any expenditure referred to in the sub-clauses of 
clause (^) which, except under the provisions of this sub-section, is not allowable, either 
wholly or partly, in computing the profits of such accounting period: — 

the Central Board of Bevenue may direct that such allowance as it thinks just shall 
be made in computing the profits of the business during the chargeable accounting period 
"nding on the 31st day of March. 1946, and effect shall he given to such direction by repay- 
ment of otherwise, as the case may require: 
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Provided that in giving any such direction, the Central Board of Eevenue may im- 
pose such conditions as it considers appropriate: 

Provided further that where the apphcant satisfies the Central Board of Bevenue 
that it was not possible to complete any work referred to in such clauses (a),‘ (h) and (c) 
of clause (0 within the period specified in that clause, the Central Board of Bevenue may 
extend the said period to such date as it considers reasonable: 

Provided further that, where any change has taken place in the persons carrying on 
the business, the persons carrying it on after the change shall have the same right to make 
an application under this sub-section in respect of any expenditure referred to in sub-clauses 
(h) and (c) of clause {%) as the persons previously carrying on the business would have 
had if there had been no such change. 

(2) Where an accounting period included, but did not end on, the 31st day of March, 
1946, all expenditure referred to in the sub-clauses of clause {%) of sub-section (1) which 
would, apart from the provisions of this sub-section and rule 11 of Schedule I, be allowable 
as ^ deduction in computing the profits of the said accounting period, shall be treated for 
the purposes of sub-scction (1) as if it were incurred after that day, and if an application 
is made under this section, no deduction from, or in computing, the profits of any account- 
ing period or chargeable accounting period shall be allowed in respect of such expenditure 
otherwise than under sub-section (1) . 

(3) Where a change takes place in the persons carrying on a business, or a person 
carrying on a business, being a body corporate, becomes or ceases to be a subsidiary company 
or principal company within the meaning of sub-section (6) of section 9, and where except 
for the happening of that event relief would be allowable under this section, the Central 
Board of Bevenue may, if it thinks fit, allow such relief under this section as it considers 
just, having regard to the extent to which the persons directly or indirectly interested in the 
business or body corporate, as the case may be, before the change remain interested therein 
after the change.^’ 

Amendment of Schedule 18. To the first paragraph of rule 11 of Schedule I to 
I, Act XV of 1940. the said Act the following proviso shall be added, namely: — 

Provided that where any loss or expenditure incurred during the period commencing 
on the 1st day of April, 1946, and ending on the 31st day of December, 1947 is reasonably 
and properly attributable, wholly or partly, to any chargeable accounting period or standard 
period, such deduction as appears to the Excess Profits Tax Officer to be reasonable shall 
be allowed in computing the profits of such chargeable accounting period or standard period; 
and any relief accruing from such deduction shall he given by repayment or otherwise, as 
the ease may require. 


4 
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THE INDIAN INCOME-TAX ''AMENDMENT) ACT (XXIII OF 1941) 
Aft Act jvrthcr to amend the Indian Income-tax Act, 1922. 

[26th November, 1941. 

Will ui V'3 it is e\pcdient tuitliei to amend, the Indian Income-tax Act, 
1922, tor the purposes hcremalter appeatmg , 

It IS hereby enacted <ts follows : — 

Short title aad commenoe 1. (1) )This Act ma> be called The INDIAN 

meBt 1 n{oml-tv\ (AmI'NDment) Act, 1941. 

(2) It shall come into force at once; but effect shall not be given to the 
amendments heieby made in the Indian Income-tax Act, 1922, by section 4, 
section 6, section 7, section 8, clause (b) of section 10 and clause (a) of section 
13 in the making of any assessment under that Act for any year before the 
year ending on the 31st day of Maich, 1943 

[NB — The amendment', hau been incorporated in thevr proper places m 
the main Act ] 

THE INDEMNITY ACT (XXVH OF 1919) 

[Repealed by Act (I or 1938).] 

INDIAN AND COLONIAL DIVORCE JURISDICTION ACT (16 AND 
17 GEO. V, CH. 40) 1926. 

Ste Colonial (Indian) and Divorce Jursdiction Act in Vol. L. 

INDIAN SECURITIES ACT (X OF 1920). 

See Securities Act in Vol. III. 

Indian Soldiers [Litigation) 

Act IV oj 1955 
See Soldiers [Litigation) Act 


THE INDIAN (FEDERAL COURT JUDGES) ACT, 1942. 
(5 and 6 Geo VI, Ch 7 ) 


An Act to extend the power of the Governor-Oeneral of India to make acting 
appointments 0 ) Judges of the Federal Court. 

[26th February, 1942. 

Be it enacted by the King’s most Excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority of the same, as follows : — 


Amendiueut o£ S. 202 of 
the Government o£ India 
Act, 1935, 26 Geo V and 
I. Edw. 8 c. 2. 


1. (1) At the end of section two hundred and 

two of the Government of India Act, 1935, there shall 
be added the following sub-section: — 


“(2) If the Governor-General in his discretion is satisfied, after consi- 
dering a report from the Chief Justice of India — 

(а) that in view of some personal interest which any Judge of the 
Federal Court has in the decision of any particular case, or of some part which 
any judge of the Federal Court has already taken, as judge or coun^l or 
otherwise, in or in relation to any particular case (whether or not while it was 
before the Federal Court), that judge ought not to take part in the hearing and 
determination thereof, and 

(б) that without a Judge there are not sufficient Judges of the Federal 
Court available to sit for that purpose. 

the Governor-General may in his discretion appoint a Judge of a High 
Court who is duly qualified for appomtmeut as Ju<^e of the Federal Court 
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to act temporarily as a Judge of that Court, and the person so appointed shall, 
unless the Governor-General in his discretion thinks fit to revoke his appoint- 
ment, be deemed to be a Judge of the Federal Court until that case has been 
heard and determined by the Federal Court’’. 

(2) The amendment made by this Act in the Government of India Act, 
1935, shall be deemed to have been made therein immediately before the passing 
thereof. 

(3) A copy of the said Act giving effect to — 

(а) the amendments mentioned in sub-section (2) of section seventeen of 
the India and Burma (Miscellaneous Amendments) Act, 1940; and 

(б) the amendment made’ by this Act, 

shall be^ prepared and certified by the Clerk of the Parliament and 
deposited Avith the Bolls of Parliament, and His Majesty’s printer shall print 
in accordance with the’ copy so certified all copies of the Government of India 
Act, 1935, which are printed after the said copy has been so prepared, certified 
and deposited. 

Short title. 2. This Act may be cited as The Indian 

(Federal Court Judges) Act. 1942. 

THE INDUSTRIAL EMPLOYMENtTsTANDING ORDERS ACT, 

(XX OF 1946). 

[23rd April, 1946. 

An Act to lequire employers^ in industrial estahlishments formally to defins 
conditions of employment under them. 

Whereas it is expedient to require employers in industrial establishments 
to define with sufficient precision the conditions of employment under them 
and to make the said conditions known to workmen employed by them; It is 
hereby enacted as follows; — 

Short title, extent and ap- 1. (1) This Act may be called The Industrial 

plication. EMPLOYMENT (i^TANDING OeDEBS) Act^ 1946. 

(2) It extends to the whole of British India. 

(3) It applies to every industrial establishment wherein one hundred 
or more workmen are employed, or were employed on any day of the preced- 
ing twelve months, and to such class or classes of other industri^ establishments 
as the appropriate Government may from time to time, by notification in the 
official Gazette, specify in this behalf: 

Provided that nothing in this Act shall apply to any industry to which, 
before the commencement of this Act, the provisions of C hapter V of the Bom- 
bay Industrial Disputes Act, 1938 (Bombay Act XXV of 1938), have been 
applied. 

Interpretation. Unless there is anything repug- 

nant ill the subject or context — 

(a) ‘‘appellate authority” means an Industrial Court, wherever it exists 
or in its absence an authority appointed by the appropriate Government by 
notification in the official Gazette to exercise in such area as may be specified 
in the notification the functions of an appellate authority under this Act. 

0>) “appropriate Government” means in respect of industrial establish- 
ments under the control of the Central Government or a Federal railway or in 
a major po^, mine or oil-field, the Central Government, and in all other cases, 
fhe Provincial Government; 

(c) “Certifying Officer” means the Labour Commissioner wherever he 
exists, or in his absence an officer appointed by the appropriate Government 
by notification m the official Gazette to exercise in such area as may be specified 
in the notification the functions of a Certifying Officer under this Act; 

id) “employer” means the owner of an industrial establishment to which 
this Act for the time being applies, and includes— 
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(i) in a factory, any person named under clause (a) of sub-section ( 1 ) 
of section 9 of the Factories Act, 1934 (XXV of 1934), as manager of the fac- 
tory; 

(ii) in any industrial establishment under the control of any department 
of any Government in India, the authority appointed by such Government in 
this behalf, or where no authority is so appointed, the head of the department; 

(iii) in any other industrial establishment, any person responsible to the 
owner for the supervision and control of the industrial establishment; 

{e) ‘ ’ industrial establishment ’ ’ means — 

(i) an industrial establishment as defined in clause (ii) of section 2 of the 
Payment of Wages Act, 1936 (IV of 1936), or 

(ii) a factory as defined in clause (j) of section 2 of the Factories Act, 
1934, or 

(iii) a railway as defined in clause (4) of section 2 of the Indian Rail- 
ways Act, 1890 (IX of 1890), or 

j;iv) the establishment of a person who, for the purpose of fulfilling a 
contract with the owner of any industrial establishment, employs workmen; 

(/) ''prescribed’’ means prescribed by rules made by the appropriate 
GoveTnment under this Act; 

(g) ‘‘standing orders” means rules relating to matters set out in the 
Schedule ; 

(h) “trade union” means a trade union for the time being registered 
nndeU* the Indian Trade Unions Act, 1926 (XVI of 1926) . 

(i) “workman” means any person employed in any industrial establish- 
ment to do any skilled or unskilled, manual or clerical, labour for hire or re- 
ward, but does not include any memlDer of the armed forces of the’ Crown. 

3. (1) Within six months from the date on which this Act beV^omes ap- 

iiviLn pHcable to an industrial establishment, the employer 
sanding orders. shall submit to the Certifying Officer five copies of the 

draft standing orders proposed by him for adoption 
in his industrial establishment. 

(2) Provision shall be made in such draft for every matter set out in the 
Schedule which may bo applicable to the industrial establishment, and where 
model standing orders have been prescribed, shall be, so far as is practicable, in 
conformity with such model. 

(3) The draft standing orders submitted under this section shall be ac- 
companied by a statement giving prescribed particulars of the workmen employ- 
ed in the industrial establishment including the name of the trade union, if any, 
to which they belong. 

(4) Subject to such conditions as may be prescribed, a group of employ- 
ers in similar industrial establishments may submit a joint draft of standing 
orders under this section. 

Conditions for certificatioii 4. Standing orders shall be ceii^ifiable under 
of standing orders. this Act if— 

(a) provision is made therein for every matter set out in the Schedule 
which i§. applicable to the industrial establishment, and 

(b) the standing orders are otherwise in conformity with the provisions 
of this Act; 

and it shall not be the function of the Certiifying Officer or appellate authority 
to adjudicate upon the fairness or reasonableness of the provisions of any 
standing orders. 

5. (1) On receipt of the draft under section 3, the Certifying Officer shall 

CenifloatioB of Btanfling forward a copy thereof to the trade union, if any, of 
orders. tibi® workmen, or where there is no such trade union, 

to the workmen in such manner as may be prescribed, 
together with a notice in the prescribed form requiring objections, if any, which 
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the -worktiieii may desire to make to the draft standing orders to be submitted 
to him within fifteen days from the receipt of the notice . 

(2) After giving the employer and the trade union or such other repre- 
sentatives of the workmen as may be prescribed an opportunity of being hemd. 
the Certifying Officer shall decide whether or not any modification of or addi- 
tion to the draft submitted by the employer is necessary to render the draft 
standing orders certificable under this Act, and shaE make an order in writing 
accordingly. 

(3) The Certifying Officer shaU thereupon certify the draft standing 
orders, after making any modifications theTein which his order under sub-section 
(2) may require, and shall within seven days thereafter send copies of the 
certified standing orders authenticated in the pr6<seribed manner and of hisi order 
under sub-section (2) to the employer and to the trade union or other prescrib- 
ed represetntatives of the workmen. 

6. (1) Any person aggrieved by the order of the Certifying Officer under 

Aoveals sub-section (2) of section 5 may, within tw«nty-one 

■ days from the date on which copies are sent under 

sub-section (3) of that section, appeal to the appellate authority, and the appel- 
late authority, whose decision shaU be final, shall by order in writing confirm 
the standing orders either in the form certified by the Certifying Officer or 
after amending the said standing orders by making such modifications thereof 
or additions thereto a^it thinks necessary to render the standing orders certifi- 
able tmdeT this Act. 

(2) The appellate authority shall, within seven days of its order under 
sub-section (1), send copies thereof to the Certifying Officer, to the employer and 
to the trade union or other prescribed representatives of the workmen, accom- 
panied, unless it has confirmed without amendment the standing orders as 
certified by the Certifying Officer, by copies of the standing orders as certiflled 
by it and authenticated in the prescribed manner. 

7. Standing orders shall, unless an appeal is preferred under section 6, 

Date of operation of operation on the expiry of thirty days from 

standing ordersf the date on which authenticated copies thereof are 

sent under sub-section (3) of section 5, or where an 
appeal as aforesaid is preferred, on the expiry of seven days from thu date on 
which copies of the order of the appellate authority are sent under sub-S€!ction 
(2) of section 6. 

8. A copy of aE standing orders as finally certified under this Act shaE 

Eegister of standing V Certifying Officer in a register in the 

orders. preseribed form maintained for tlie purpose, and the 

Certif 3 dng Officer shall furnish a copy thereof to any 
person applying therefor on payment of the prescribed fee. 

9 The text of the standing orders as finally certified under thiis Act shall 
Posting of standing prominently posted by the employer in English 
orders. language understood by the majority of 

his workmen on special boards to be maintained for 
the purpose at or near the entrance through which the majority of the work- 
men ente^ the industrial ebtahlishraent and in all departments thereof where 
the workmen are employed. 

10. (1) Standing orders finally certified under this Act shall not, except 
Duration and modification apeement between the employer and the workmen, 
of standing orders, be liable to modification until the expiry of six 

months from the date on which the standing orders 
or the last modications thereof came into operation. 

n employer desiring to modify his standing orders shall apply to 

the Certifying OfficeT in that behalf, submitting five copies of the standing 
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orders in which shall be indicated the modifications he proposes, and where such 
modifications are made in agreement with the workmen, a certified copy of the 
agreement shall acompany the application. 

(3) The foregoing provisions of this Act shall apply in respect of an 
application under sub-section (2) as they apply to the certification of the first 
standing orders. 

11. Every Certifying Officer and appellate authority shall have all the 
powers of a Civil Court for the purposes of receiv- 
Certifymg officers and ap* ing evidence, administering oaths, enforcing the at- 
pellate authoriti^ to liavc tendance of witnesses, and compelling the discovery 
powers of Civil ourt. production of documents, and shall be deemed to 

be a civil Court within the meaning of sections 480 and 482 of the Code of 
Criminal Procedure, 1898 (Y of 1898) . 

12. No oral evidence having the effect of add- 
“8 to or otherrose va^ng or contradicting standing 
admissible. orders as finally certified under this Act shall be 

admitted in any Court. 

3 (1) An employer who fails to submit draft standing orders as required 

hy section 3, or who modifies his standing orders other- 
Wise than in accordance with section 10, shall be 
punishable with fine which may extend to five thousand rupees, and in the? case 
of a continuing offence with a further fine which may extend to two hundred 
rupees for every day after the first during which the offence continues. 

(2) An employer who does any act in contravention of the standing 
orders finaly certified nnder this Act for his industrial establishment shall be 
punishable with fine which may extend to one hundred rupees, and in the case 
of a continuing offence with a further fine which may extend to twenty-five 
rupees for every day after the first during which the offence continues. 

(3) No prosecution for an offence punishable under this section shall be 
instituted except with the previous sanction of the appropriate Government. 

(4) No Court inferior to that of a Presidency Magistrate or Magistrate 
of the second class shall try any offence under this section. 

14. The appropriate Government may by notification in the official Gazette 
exempt, conditionally or unconditionally, any indus- 
Power to exempt. trial establishment or class of industrial establish- 

ments from all or any of the provisions of this Act. 

15. (1) The appropriate Government may, after 

previous publication, by notification in the official 
Power to make rules. Gazette make rules to carry out the purposes of this 
Act. 

(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may — 

(a) prescribe additional matters to be included in the Schedule, and the 
procedure to be followed in modi:fying standing orders certified under this 
Act in accordance with any such addition; 

(b) set out model standing orders for the purposes of this Act; 

(c) prescribe the procedure of Certifying Officers and appellate authori- 
ties; 

(d) prescribe the fee which may be charged for copies of standing orders 
entered in the register of standing orders; 

(e) provide for any othe^r matter which is to be or may be prescribed; 

Provided that before any rules are made under clause (a) representa- 
tives of both employers and workmen shall he consulted by the appropriate 
Government. 

O. G* M.— 384 
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THE SCHEDULE. 

{See sections 2 (g) and (3) (2) .) 

Matters to ie provided in Standing Orders tinder this Act. 

1. Classification of workmen, e.g., whethetr permanent, temporary, ap- 
prentices, probationers, or iadlis. 

2. Manner of intimating to workmen periods and hours of work, holidays, 
pay-days and wage rates. 

3. Shift working. 

4. Attendance and late coming. 

5. Conditions of, procedure in applying for, and the authority which may 
grant, leave’ and holidays. , 

6. Requirement to enter premises by certain gatets, and liability to search. 

7. Closing and re-opening of sections of the industrial establishment, and 
temporary stoppage’s of work and the rights and liabilities of the employer and 
workmen arising therefrom. 

8. Termination of employment, and the notihe thereof to be given by em- 
ployer and workmen. 

9. Suspension or dismissal for misconduct, and acts or omissions which con- 
stitute misconduct. 

10. Me’ans of redress for workmen against unfair treatment or wrongful 
exactions by the employer or his agents or servants. 

11. Any other matter which may be prescribed. . 

THE INDUSTRIAL STATISTICS ACT (XIX OP 1942). 

AS AMENDED BY ACT XXV OP 1942. 

[drd April, 1942. 

An Act to facilitate the collection of statistics of certain hinds relating to 

industries. 

Whereas it is etxpedient to facilitate the collection of statistics of certain 
kinds relating to industries; It is hereby enacted as follows : — 

1. (1) This Act may be called The Industrial 
Statistics Act, 1942. 

(2) It extends to the whole of British India. 

(3) It shall come into force in a Province on such date as the Provincial 

Government may, by notification in the official Gazette, appoint in thiis behalf 
for such Province. _ 

2. In this Act prescribed’^ means prescribed 
in rules made under this Act or in any form prescrib- 
ed by those rules. 

3. (1) The Provincial Government may, by notification in the official 

Gazette, diret that statistics shall be collected relat- 
ing to any of the following matters, namely: — 

{a) any matter relating to factories, 

(6) any of the following matters so far as they relate’ to welfare of 
labour and conditions of labour, namely: — 

(i) prices of commodities, 

(ii) attendance, 

(iii) living conditions, including housing, water-supply and sanitation, 

(iv) indebtedness, 

(v) rent of dwelling-houses, 

(vi) wages and other e’amings, 

(vii) provident and other funds provided for labour, 

(viii) benefits and amenities provided for labour, 

(ix) hours of work, 

(x) employment and unemployment, 
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(xi) industrial and labour disputes; 

and thereupon the .provisions of this Act shall apply to th^ collection of those 
ststistics • 

(2j In clause (a) of sub-section (1), ‘‘factory’^ means a factory as 
defined in clause (i) of section 2 of the Factories Act, 1934, or any premises 
deemed to be a factory in pursuance’ of a declaration made under sub-section 
(1) of section 5 of that Act. 

Appointment of stotis- 4 The Provincial Gove^ent 
ties Mthority • o&cer to be the statistics authority for the purposes 

of the collection of any statistics under this Act. 

6. (1) The statistics authority may serve or cause to be served on any 

person a notice requiring him to furnish, at such 
Power of statistics autho- intervals and in such form and with such particulars 
iity to caJl for returns anci ]jg prescribed, such information or returns 

information. relating to any matter in respect of which statistics 

are to be collected and to such authority or person and in such manner and 
at such times as may be prescribed. 

(2) The notice referred to in sub-section (1) may be served by post. 

6. The statistics authority or any person authorized by him in writing 

. , j in this behalf shall, for the purposes of the collection 

or document ^*^*^** ” statistics under this Act, have access to any 

relevant record or document in the possession of any 
person required to furnish any information or return under this Act, and may 
entelr at any reasonable time any premises wherein he believes such record or 
document to be, and may ask any question necessary for obtairpng any infor- 
mation required to be furnished under this Act. 

7, (1) No individual return, and no part of an individual return, made, 

... and no information with respect to any particular 

eaS*^f ^turas wd teS’ undertaking given, for the purposes of this Act, shaU, 
,jjation. without the previous consent in writing of the owner 

for the time being of the undertaking in relation to 
which the return or information was made or given, or his authorize’d agent, 
be published in such manner as would enable any particulars to be identified 
as referring to a particular undertaking. 

(2) Except for the purposes of a prosecution under this Act or xinder 
the Indian Penal Code, no person not engaged in connexion with the collection 
of statistics under this Act shall be permitted to see,, any individual return or 
information referred to in sub-section (1) . 

8. If any person required to furnish any infor- 
ena ties, mation or any return — 

(а) wilfully refuses or without lawful excuse neglects to furnish such 
information or return as required under this Act, or 

(б) wilfully furnishes or causes to be furnished any information or 
return which he knows to be false, or 

(c) refuses to answer or wilfully gives a false answer to any question 
necessary for obtaining any information required to be furnished under this 
Act, 

or if any person impedes the right of access to relevant records and documents 
or the right of entiy conferred by section 6, he shall for each such offence be 
punishable with fine which may extend to five hundred rupees, and in the case 
of a continuing offence ^ [with a further fine] which may extend to two hundred 
rupees for each day after the’ first during which the offence continues ; and in 
respect of false information, returns or answers the offence shall be deemed to 
continue until true information or a true? return or answer has been given 
or made. 

1 Substituted by Act XXV of 19412, 


Penalties , 
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9. If any person engaged in connection •with the collection of statistics 

„ ^ under this Act wilfully discloses any informatiin or 

demure Inf or the contents of any return given or made ^^der ^is 

returns. Act otherwise than in the execution of his duties 

under this Act or for the purposes of the prosecu- 
tion of an offence under this Act or under the Indian Penal Code, he shall he 
punishable with imprisonment for a term which may extpd to six months, or 
with fine which may extend to one thousand rupees, or with both imprisonment 
and fine . 

10, No prosecution under section 8 shall be instituted except by or with 

Cognizance of offences sanction of the statistics authonty and no pro- 

secution undei* section 9 shall be instituted except 
by or with the sanction of the Provincial Government. 

Power of the Central 11. The Central Government may give diree- 
Govemment to give direc- tions to a Provincial Government as to the carrying 
tions. execution of this Act in the Province. 

12, (1) The Provincial Government may, subject to the condition of 

Power of Provincial Gov- Previous publication by notification in the Offiei^ 
erninents to mako rules. Gazette, make rules for carrying out the purposes of 

this Act. 

(2) Without prejudice to the generality of the foregoing powers, rules 
may be made' under their section regulating the exercise of the right of access 
to documents and the right of entry conferred by section 6. 


THE INHEEITANCE ACT (XXX OP 1839). ^ 


Year. 

1 

No 

Short title 

j Amendment. 

1839 

XXX 1 

1 The Inheritance Act, 1839 

Repealed in part VII x of 1868 ; XII i8gx; 
X of 19x4 Supplemented ; XXXVIll of 


18665 S, 29. 


Short title given, Act XIV of 1897. 

Bep. (except as to intestacies oeeurrmg "before January, 1866) Act VIII of 1868. 
Bep. in pr,, Act XII of 1891, 

S. 1 rep. in. pr., Act X of 1914t. 

Supplemented, Act XXVIII 1866, S. 29. 

Declaration in force throughout British India except as regards the Scheduled Dis- 
tricts Act XV of 1874, S, 3. 


Sections. 

1, Preamble. 

^O^nterpretation.^^ 

'Ujgnd”. 

^^The Pu^chase^^^ 

'(Descent". 

'(Person last entitled". 

— ^"Assurance”. 

2. Descent shall always be traced from 
the purch-^ser but the last owner shall be 
cons'dered to be the purchaser, unless the 
contrary be proved. 

3. Heir entitled under a will shall tike 
as devisee, and a limitation to the grantor 


LEG. BEP. 

i Short title, "The Inheritance Act, 1839" 
See the Indian Short Titles Act, 1897 (XIV 
of 1897) The whole Act except as to intes- 
tacies occurring before Ist January 1866, was 
repealed by Act VTII of 1868. As to inheri- 
tauce» w'-ere descent took place before the 1st 
January, 1866, the Act, has been declare^ by 


Sections. 

or his hens shall create an estate by pur- 
chase. 

4. Where heirs take by purchase under 
limitations to the heirs of their ancestors, 
the land shall descend as if the ancestor had 
been the purchaser, 

5. Brothers, etc., shall trace descent 
through their parent. 

6. Lineal ancestor may be heir in pre 
ference to collateral persons claiming through 
him. 

7. The male line to be preferred. 

8. The mother of mo’-e remote male an 


the Laws Local Extent Act, 1874 see. 3, to 
be in force in the whole of British India ex- 
cept as regards the S^cheduled Districts. See. 
29 of the Trus'^ees and Mortgagees Powers 
Act, 1866’ (XXVin of 1866\ is to be read 
as uart of A^t XXX of 1836. See Act 
xxvm of 1866. sec. 29, infra. 
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cestor, to be preferred to the mother of the 
less remote male ancestor. 

9. Half-blood, if on the part of a male 
ancestor, to inherit after the whole blood of 
the same decree; if on the part of a female 
ancestor, after her. 

10. After the death of a person attaineil, 
his descendants may inherit. 


11. Act not to extend to any descent 
before 1st July, 1840. 

12. Limitations made before the 1st Julv 
1840, to the heirs of a person then living, 
shall take effect as if the Act had not been, 
made. 

13. Saving of certain inheritance and 
jurisdiction. 


the inheritance act (XXX OF 1839.) 1 

[16th December, 1839. 

An Act for the amendment of the Law of inheritance, 

1, Whereas it is expedient to extend the amendments in the English law 
of inheritance contained in the ^Statute 3rd and 4th 
William IV, Chapter OVI, to the territiries of the 
East India Company in cases which, but for the passing of this Act, would be 
governed by the English law of inheritance as it existed previously to the 
passing of the aforesaid statute; 

It is hereby enacted that the words and expressions hereinafter men- 
.. ,, tioned, which in their ordinary signification have a 

nterpie a ion . more confined or a different meaning, shall in this 

Act, except where the nature of the provision or the context of the Act shall 
exclude such construction, he interpreted as follows: (that is to say), 

the word 'land’’ shall extend to messuages, and all other hereditaments, 
‘<Land^'. Whether corporeal or incorporeal, and whether free- 

hold or of any other tenure, and to money to he 
laid out in the purchase of land, and to chattels and other personal property 
transmissible to heirs, and also to any share of the same hereditaments and 
properties or any of them, and to any estate of inheritance or estate for any 
life or lives, or other estate transmissible to heirs, and to any possibility, right 
or title of entry or action, and any other interest capable of being inherited, and 
whether the same estates, possibilitie’s, rights, titles and interest, or any of them, 
shall he in possession, reversion, remainder or contingency; 

and the word "the purchaser” shall mean the pel:son who last acquired 
ctrrry. t. ,, the laud otherwise than by descent, or than by any 

e pure asei . cscheat, partition or enclosure, by the effect of which 

the land shall have become part of, or descendible in, the same manner as other 
land acquired by descent; 

and the word "descent” shall mean the title to inherit land by reason of 
Descent”. consanguinity, as well where the heir shall be an 

ancestor or collateral relation as where he shall be a 


child or other issue; 

and the expression "descendants” of any ancestor shall etxtend to all 
Descendants”. persons who must trace? their descent through such 

ancestor ; 

and the expression "the person last entitled to land” shall ertend to the 
Person last entitled”. person who had a right thereto, whether he did or 

did not obtain the possession or the receipt of rents 

and piofits thereof; 


LEG. REP. 

^SHort title, The Inheritance Act, iBcjq* 
Spe the Indian Short Titles Act, 1807 (XIV 
of i8q7). The whole Act except as to in- 
testacies orcuring before ist January, 1866, 
was repealed by Act VIII of 1868, As to 
inheritance, where descent took nlace before 
the 1st January, t866, the Art, has been de- 
clared, by the Laws Local Extent Act, 1874 
S. 3, to be in force in the whole of British 


India except as regards the Scheduled D‘s- 
tricts. Section 29 of the Trustees and M< rt- 
gasjees Powers Act, 1866 (XXVIII of 1866), 
is to be read as part of Act XXX of 1839. 
See Act XXVTIT of 1866. S 29. ^nfra 

1 Short title, "The Inheritance Act, 1939^% 
etc. 

2 Short title, "The laheritatece Act, 1839” 
see the Short Titles Act, 1897 (59 Ss 60 Viet., 
e. 14). 
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and the’ word 




assurance shall mean any* deed or instrument other than 
a will by which any land shall be conveyed or trans- 
ferred at law or in equity; 

In every case descent shall be traced from the purchaser, 
and to the intent that the pedigree may never be car- 
ried further back than the circumstances of the case 
and the nature of the title shall require, the person 
last entitled to the land shall, for the purposes of this 
Act, be considered to have been the purchaser there- 
of unless it shall be proved that he inherited the same, 
in which case the person from whom he inherited the 
same shall be considei ed to have been the purchaser, unless it shall be proved 
that he inhe’rited the same, and in like manner the last person from 
whom the land shall be proved to have been inherited shall in every ease be 
considered to have been the purehasetr unless it shall be proved that he inherit- 
ed the same. 

3. 




Descent shall always be 
traced from the purc'^'^'sei 
but the last owuei shall be 
eonsid( rer^ to be the pur- 
ehasei, unless the contrary 
be proved. 


Heir entitled undei a will 
shall take as devisee, and a 
limitation to the grantor 01 
his heiis shall eieate an 
estate by purchase. 


When any land shall have been devised by any tsetator who shall die 
after the first day of July one thousand eight hundred 
and forty to the heir or to the person who shall be the 
heir of such testator, such heir shall be considered to 
have acquired the lands as a devisee and not by des- 
cent ; and, when any land shall have been limited by 
any assurance executed after the said first day of 
July one thousand eight hundred and forty to the person or the heirs of the 
person who shall thereby have conveyed the same’ land, such person shall be 
considered to have acquired the same as a purchaser by virtue of such assur- 
ance, and shall not be considered to be etatitled thereto as his former estate or 
part thereof. 

^ sj-# ^ When any person shall have acquired any land by pur- 
chase under a limitation to the heirs or to the heirs 
of the body of any of his ancestors, contained in an 
assurance executed after the said first day of July 
one thousand eight hundred and forty, or under a 
limitation to the heir or to the heirs of the body of 
any of his ancestors, or under any limitation having 
the same effect, contained in a will of any testator 
who shall depart this life after the said first day of July one thousand eight hun-^ 
died and forty, then any in any of such easels such land shall descend, and the# 
descent thereof shall be traced, as if the ancestor named in such limitation had 
been the purchaser of such land. 

5. 2[# «= #] No brother or sister shall be considered to inheiit im- 
Brothers, etc., shall (race mediately from his or her brother or sister, but every 
descent tJ^rough fhni descent from a brother or sister shall be traced 

through the parent. 

g sj-fr m Every lineal ancestor shall be capable of being heir to 
any of ^ his issue, and, in every ease where there shall 
be no issue of the purchaser, his nearest lineal ances- 
tor shall be his heir in preference to any person who 
would have been entitled to inherit, either by tracing 
nnPTirto nt u • descent through such lineal ancestor, or in eonse- 

qnenee of theie bemg no d escendant of such lineal ancestor, so that tht? father 

LEG. BEF. 


Where heiis take by pui- 
ehase under limitations to 
the heirs of their am’esiois, 
the land shall descend as if 
the ancestor had been the 
purchaser 


Lineal ancestoi may be 
heir in preference to colla- 
teral persons claiming 
through him 


rt^ ^ by Act X 

S The words “And it is hraeby further en 


acted that” in secs. 2 and 4 '•0 6 repealed bv 
Act rxn of 1891). 

2 Vide note to sec. 2. 
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shall be preferred to a brother or sister, and a more remote liue*al ancestor to 
any of his issue, other than a nearer lineal ancestor or his issue 


The male line to be pre- 
ferred. 


7 . ^[* * "*] None of the? mateinal ancestors of the person from whom 

the descent is to be traced, nor any of their descen- 
dants, shall be capable of inheriting until aU his pater- 
nal ancestors and tbeir descendants shall have failed; 
and *] no female paternal ancestor of such person, nor any of her descen- 
dants shaU be capable of inheriting until aU his male patern^ ancestors and 
their descendants shall have failed; and ’*] no female maternal ancestor of 
such person, or any of her descendants, shaU be capable of inheriting until aU 
his male "maternal ancestors and their descendants, shaU have faUed. 


3 ![■*■ « Where* there shaU be a faUure of male paternal ancestors 

of the person from whom the descent is to be traced, 
The mothei of moie le their descendants, the mother of his more remote 
mote mrie aneestoi to bo paternal aneestois, or her descendants, shaU be 

jjor. mother of less remote male paternal ancestors, or 

her descendants ; and where there shall be a failure of 
male maternal ancestors* of such person and their descendants, the mother of 
his more remote male maternal ancestor and her descendants shall be the heir 
cr heirs of such person in preference to the mother of a less remote^ male 
maternal ancestor and her descendants. 


9. 


Half blood, if on the part 
of a male ancestor, to in- 
herit after the whole blood 
of the same degree; if on 
the part of a ances- 

tor, after her 


*] Any person related to the person from whom the descent is 
to be traced by the half-blood shall be^ capable of 


being his heir, and the place in which any such rela- 
tion by the half-blood shall stand in the order of in 
heritance, so as to be entitled to inherit, shall be next 
after any relation in the same degree of the whole 
blood, and his issue, where the common ancestor shall 
be a male, and next after the common ancestor where 
such common ancestor shall be a female, so that the brother of the half 
blood on the part of the father shall inherit next after the sisiters of the whole 
blood on the part of the father and their issue, and the brother of the half 
blood on the part of the mother shall inherit next after the mother. 


10, ^ When the person from whom the descent of any land 

so^ttal^ten ^ destmd- having been attaint, d shaU have died before such 
ants may inherit. descent shall have taken place, then such attainder 

shall not prevent any person from inheriting such 
land who would have been capable of inheriting the same by tracing his descent 
through such relation if he^ had not been attainted, unless such land shall have 
escheated in consequence of such attainder before the first day of July one 
thousand eight hundred and forty. 

H jjqIj extend to 

Act not to extend to any ^ny descent which shall take place on the death of 
before 1 st July, person who shall die before the said first day of 
July one thousand eight hundred and forty. 

Where any assurance executed before the said first 


LEG. REP. m t1 e beginning were repealed by Act XII 

Xln secs. 7 to 13 , certain formal words of 1891 . 
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day of July, one thousand eight hundred and forty, 
limitations made betoie or the wiU of any person who shall die before that 
^ 1st Jviy> 1840, to tte time, shall contain any limitation or gift, to the heir or 
Sg, s4u ^eirs of any person under which the person or per 

the Act had not been made, sons answering the description of heir shall be' entitled 

to an estate by purchase, then the person or persons 
who would have answered such description of heir if this Act had not been 
made shall become entitled by virtue of such limitation or gift, whether the 
person named as ancestor shall or shall not be living at the time aforesaid. 

13 i[-* - gj^jl Ijg construed to affect inheritances 

Saving of eeitain inheiii^- l^nd which are not subject to the English law of 
jhnces and jurisdiction. Xllll6rit€tllC6, or to OXtOIld. or ftltor tiLC jurisQiction 01 

any of Her Majesty’s Courts of Justice. 


THE INDIAN INSOLVENCY EULES ACT (X OP 1898).^ 


Year. 

No, 

Short title. ! 

t 

Amendment. 

189S 

X 

The Indan Insolvency Rules Act, 

1 Rep in part, Act III of 1909; Act 




1 X of 1914. 


S. I rep. in. pt. , Act X of 1914. 

Ss. 2, 3 Rep , Act III of 1909 

[2nd September, 1898. 

An Act to make provision for certain matters connected with Insolvency 

Whereas doubts have arisen as to the extent of the power to make rules 
conferred by Ss. 15 and 76 of the Indian Insolvency Act, 1848, and whereas it 
is expedient to remove^ those doubts and to confirm certain rules which were 
made by the High Court of Judicature at Bombay on the thirty-first day of 
July, 1878; It is hereby enacted as follows: — 

Short title and commence. 1. (1) This Act may be called The Indian 

Insolvency Rules Act, 1898; 

(21 

2. [Extent of rule-making power.] Repealed by 8. 127 and 8ch, III of 
the Presidency -Towns Insolvency Act, 1909 {III of 1909) . 

3. [Confirmation of rules.] Repealed by 8, 127 and 8ch. Ill of the 
Presidency Toivns Insolvency Act, 1909 {III of 1909) . 

4. The Chief Justice of the said Court may, with the previous sanction of 
Official assignee’s allow- the Central Government pay to the present OfScial 

anee for pension. Assignee, out of the interest on the Unclaimed Divid- 

ed Account, such sum by way of pension on retire- 
ment, or bonus in lieu thereof, as may be* reasonable and proper having regard 
to the length, nature ^nd conditions of his service. 


Sections. 


THE INDIAN INSURANCE ACT (IV OF 1938) 
CONTENTS. 

Sections. 


1 . 

ment. 


PART I, 
Preliminakt. 
Short title, extent and 


2 . Definitions. 

PART II. 

commence- Provisions applicable to Insurers. 

2-A. Insurers to be subject to this Act 
while liabili^es remain unsatisfied. 


1 irw. Tinf. +« 295 and 336. 

-o 8 The word ‘and’ and sub sec. 

Objects and Seasons, by Act X of 1914. 

Gazette of India, 1898, Pi. Y, p. 275: for ^ ~ 

Proceedings in Oomndl, see Ibid., 1898, Pt. 


(2) repealed. 
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2- B. This Act not to apply to eeitain 
jii-^urers ceasing to enter into new contracts 
before (‘ommeneement of Act. 

3. Registration. 

3- A. Renewal of Registration, 

4. Minimum limits for annuities and 
other benefits secured by policies of life in* 
surance. 

5. Restriction on name of insurei. 

6. Requirements as to capital. 

7. Deposits. 

8. Reservation of deposits. 

f). Refund of deposits. 

10. Separation of accoimts and funds. 
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13. Actuarial leport and abstract. 

14. Kegistei of policies and legister of 
daims. 

15. Submission of returns. 

16. Returns by insurers established out- 
side British India. 
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of the Indian Companies Act, 1913. 
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1 8. Furnishing reports. 
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■meetings. 
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22. Power of Superintendent of Insui 
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Investment, Loans and Management. 

27. Investment of assets and restriction 
on loans. 
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29. Prohibition of loans. 

30. Liability of directors, etc., for loss 
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32. Limitation on employment of manag- 
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to them. 

Inspection. 

33. Power of Superintendent of Insur- 
ance to order inspection. 

34. Powers of investigator. 
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Business. 

35. Amalgamation and transfer of insui - 
ance business. 

36. Sanction of amalgamation and ■trans- 
fer by Court. 

37. Statements required after amalgama- 
tion and transfer. 

Assignment or Transpbr op Policies and 
Dominations. 

38. Assignment and transfer of insur- 
«inee policies. 

39. Domination by policy-holder, 

c. a M.— 385 1 


SBOTIONS. 

Commission and Rebates and Licensing 
OP Agents. 

40. Prohibition of payment by way of 
ooiumission or otherwise for pioeuring busi- 
ness. 

41. Piohibition of rebates. 
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Winding dp. 

53. Winding up by the Court. 

54. Voluntary winding up. 

53. Valuation of liabilities. 

56. Application of surplus assets of Hfe 
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69. Dividing business. 

70. Registration. 
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74. Rules 
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78. Publication of authorised capital to 
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80. Revenue account, balance-sheet and 
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seeuri4es deposited under this Act. 

121. Amendment of sec. 130, Act IV of 
1882 

322. J^mendment of Sch. I, A.ct IX of 1908. 
123. Repeals. 

schedttt.es. 

The First Schedule. — ^Regulations and 
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ation of the Liabilities of an Insurer in 
Insolvency or Liquidation. — 


THE INSUEANCE ACT (IV OP 1938). ^ 


[Amended by Acts XT of 1939 ; XL! of 1939 ; XX of 1940 ; XIH of 1941 ; XXV 
of 1942 ; VII of 1944 ; see also I of 1941 . ] 

[26th February, 1938. 

An Act to consolidate and amend the law relating to the business of insurance. 

Whe^as it is expedient to consolidate and amend the law relating Jo the 
business of insurance ; It is hereby enacted as follows : — 


MiG. ItEP. 

1 For S^atemenl; of Ohiwts and Eeasons, 
Me Gazette of India, 1937, Pfc V, p. 63; and 


for Report of Select Committee, see ibid., 
p. 144. 

This Act has been applied to— 
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PART I. 

Peeuminabt. 

Ara,‘i 938 .' ■^'=‘ Tb* tejMOT 

( 2 ) It erxtends to the whole of British India. 

( 3 ) It shall come into force on such date^ as the Central Government may 
by notification in the official Gazette, appoint in this behalf. 


LEG-. EEF. 

(1) British Bdluchistan, see Notification 
No. iiOO-P, dated 10th August, 1938, 
Gazette of India, 1938, Pi. 1, p. 1371. 

(2) the partially excluded aieas in the 
Mymenaingh Disriet and the District 
of i^arjecl ng, see Bengal Government 
Notificat on No. 1902-Com., dated 28th 
June, 1939, Calcutta Gazette, dated 
IGth July, 1939. 

1 The 1st July, 1939, see Notification No. 
589-1 (4) 38, dated the 1st April, 1939, 
Gazette of India, 1939, Pt. I, p. 631. 


SEC. 1 : General. — Cont act of Insnr^ 
ance — Formalities for conclusion of contract. 
37 Bom.L.R. 304=1935 Bom. 236. What 
is tnsuiahle interest, 42 P.L.R. 801=1941 
Lah. 33, Stipulation as to payment of 
premium, if Ad how far a condition preced- 
ent. 37 Bom.L.R. 304=1935 Bom. 236. 
Place of contract. 38 L.W. 504=1933 Mid. 
764=65 M.L.J. 455. Life Insurance Con- 
tract — Construction of. See 1936 Sind 222; 
1939 Sind 254; 1021 P.C. 195; I.L.R. 1938 
2 Cal, 608=42 C.W.N. 1197=1938 Cal. 603 
(Refe ence to prospectus); 40 Bom.L.R, 155. 
Wiltul non-dis losuie of mate ial facts makes 
con^rret voidable. 1939 Sind 254. Where a 
life insurance policy, including the condid^'ns 
and benefits, has no reference to the pros- 
pectus of the company or to its rules 
wh’ch have got to be interpreted as a 
whole, in interpreting it any conditions out- 
side the polcy which run counter to the terms 
of the policy its®lf cannot be considere 
203 LC. 193=1942 N.L.T. 380=1943 Nag. 
9. When dealing with Insurance Companies 
if the'e is any ambi<Tuity in tbc policy it is 
to be construed against the Company. T.L. 
E. (1944) 1 Cal. 101=211 I.C. 450=1944 
Cal. 1. Contracts of Insurance are uberH- 
mae fidei. 1966 Sind 222; 3939 Rind 254. 
See also 45 C.WN. 623; 34 Bom.L.R. 1295 
= 1932 Bom. 582; 1938 Cal. 120; 1937 Cal. 
510; 1936 Cal. 437 (False answers as ^o 
family history of assuredl; 41 C.W.N, 941 
=1937 Cal. 510 TFalse statements of assured 
trcatel ns representation and no warranties 
not sufficient to vitinte Policy in absence of 
f a’ldl. See nl^c 15 Lucie 360=19-^0 O.W.N. 
149=1940 Oudh 212; 42 C.W.N. 823=1939 
Cal. 8: T937 R-n^r. 262. Proof of ane. See 
1937 Cal. 243=171 T.C. 193; when once a-ge 
is adm'fted on the policy, company cannot 
dispute it af erwar^s. See T.Ti.R. ^19381 2 
Cal. -457=42 C.W.N. 855=1938 Cal. 541. 
See also 41 Bom.LR. 353—1939 Bom. 161. 
Whero a poli'^v of insurance has been ren'^er- 
ed void on t’^e oTonnd of fraudulent conceal- 
ment of material facts in the proposal fo^m, 
notwithstanding that there was no agreement 


for forieiture of the premiums, a lefund it 
the premiums paid cannot be claimed. Nei- 
ther sec. 64 noi sec. Oo of the Gonuact Act 
IS applicable. LL.R. (1944) Mad. 842=57 
L.W. 140=1944 M.\V.N. 153=1944 Mad. 

281 — (1944) 1 M.L.J. 190, The lUbured vviio 
makes an application for reinstatement f 
the policy which had lapsed by the non-pay- 
ment of the piemium on the due date, must 
be held responsible for the statements in 
the application that he had had no sickness, 
ailment or mjury since the last medical exa- 
mination and had not been attended upon or 
proscribed for by any p ysician. Whe/e the 
answers are not induced by any misrepresen- 
tation and are on the face of them 
untrue, the company can legally repu- 
diate liability under the policy. 57 L. 
W. 429=1944 Mad. 559= (1944) 2 M. 
L.J'. 37=I.L.R. (1945) Mad, 150. According 
to a term of a policy of life insurance, the 
proposal and declaration made by the assuied 
were to form the basis of the policy and any 
untrue statement wilfully made in the pro- 
posal was to rene'er the policy vo’d and of 
no effect. The assured wilfully made an in- 
true statement in tlie proposal that no pro- 
posal for an insurance on his life had ever 
been declined by any Insurance Company. 
It was argued on behalf of the representa- 
tives of the assure I tha' the insuier hal> 
at the time the policy was issued, the know- 
ledge or, at any rate the means of know- 
ledge that the assured had made the untrue 
stateirent in question, and since in spite of 
of that the insurer went on accepting the 
premiums ''ill the time the assrerl die 1 it mU'it 
be taken to have waived its right to avoid 
the policy. Held, that if the plea of waiver 
was to succeed in the case i'' must be shown 
that the premiums we e taken intentionally 
with knowledge of the untrue s'atement in 
the propesnl and that mere possession of the 
means of knowledge woull not be sufficient 
to constitute wiver by tho insurer I.L R, 
(1942) 1 Cd. 100=46 C.W.N. 759=1912 
Cd. 412. Life pol'cy — ^Personal declaration 
of assured before medical examiner made 
basis of contract — Ouestions and answers ‘o 
be cons^r ed ac ording to Pjus >m generis 
rule — Burden of proving that answers were 
untrue is on company. 48 C^.W.N. 263. 

Proof of Death . — See 1929 Cad. 347= 
56 M.L.J. 299. 

Life Insjurance— R nit for nolicy amount 
— ^.Turis ’ii^ti^n. See Bom. 392; 28 S.L.R. 
192=1934 Rind 76; I.L.R. 1937 Mad. 906-=: 
45 LW. 616=1937 Mad. 571. Life-;>orr iee 
— ^Bond executed by assured — ^Provision for 
company purchasing policies in default of 
repayment of loan amount — ^Vali^ity — ^^”r 
chase of policies — Suit by heirs of assured 
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for account — ^Mamtainability. (1946) 2 M. 

L. J. 126=59 L.W. 441. 

Life Assurance Policy by member of 
JOINT Hindu family. — No presumption that 
it is for she benefit of the family. 15 N.L. 
jr. 51=1931 Nag. 162. See also 33 Bom.L.R. 
720=1931 Bom. 300 (Eight of nominee of 
assured — ^No privity of contract). See also 
1935 Bang. 211 (Insurance amount in hands 
of company not liable to attachment). Ser 
also 40 Mys. H. 0. Rep. 462. 

Life Insurance. — Place of suing foi 
claims. See 34 BomXr.R. 815=1932 Bom. 
392; 1934 Sind 76, 

Lapse of policy— Claim for refund of 
UfOUNT paid. — 34 L.W. 643=1932 Mad. 241 
=61 M.L.J. 388. Provision for forfeifcure. 
See 5 Rang, 208=1927 Rang. 196; Powei 
of concellation leserved in policy not neces* 
sarily void. 19 S.L.R. 346=1927 Sind 116. 
Lapse of policy — ^Misstatements in declara- 
tion of assured in levival application; effect 
of. See 40 L.W. 612=1934 Mad. 674=67 

M, L.J. 522. Premium, payment of — Teims 
relating to payment of, not in the nature of 
penalty. 34 L.W. 643=1932 Mad. 241= 
61 M.L.J, 388, (See also 58 M. 980=193“ 
Mad. 680=65 M.L.J. 324. Construction of 
default clause in policy). Non-forfeiture 
clause — Construction of. See l.LJt. (1941) 
Kar. 409=1941 Sind 209. Days of grace 
for payment of premium — Calculation of. See 
48 L.W. 746=1939 Mad. 159= (1938) 2 M. 
L.J. 1020. Policy of insurance — ^Non-for- 
feiture clause — Construction •— Surrender 
value exhausted by adjustment towards pre 
mia due — Subsequent premia — Days of 
grace — ^If available. See 197 LO. 893. 

Life Insurance amount, payment ^ of— 
Company can call for succession certificate 
or letters of administration before payment 
of amount. 54 All. 1026=1932 A.L.J, 1015 
=1933 All. 1. Willingness by the Com 
pany to pay the monies to the persons found 
to be entitled will not remove the obliga- 
tion to pay interest, even if eonjSicting 
claims arising through no fault of the in- 
surers, delay the payment to the claimant 
(1944:) Nag. 327=1944 N.L.J. 147= 
1944 Nag. 122. Life policy— -^‘Days of 
grace’^ — Computation — ^The due date should 
be exch''ded. LL.R. (1944) 1 Cal. 101=211 
LO, 450=16 R.C. 535=1944 Cal. 1. Accused 
committing suicide — Right of assignee to 
policy amount. See I.L.R. (1938) Lah. 561. 
Pbcception to policy — ^Burden of proof is on 
the company. 43 L.W. 276=1936 P.C. 74 
=70 ia:.L..T. 437 (P.C.). 

Life Insurance Policy.— Payment of pre- 
mia to agent not intimated to Head Office 
—Effect of. See LL.R. (1941) Ear. 409= 
1941 Sind 209. Right of agent canvassing 
policies to renewal commission on poHeies 
effected by him previous to the termination of 
his agency, 44 Mad. 170=60 LC. 69=1921 M. 
m; 40 0,W^. 694=1936 Cal. 246. Life 
Insurance — Agency-^f teminable on notice 
—Length of reasqnable notice. See (1945) 
2 MXfJ, 496 (PjO.), Policy of Insurance — 
A-gency^If terminable on notice— Length 


of reasonable notice. See (1945) 2 M.L.J. 
496 (^P.C.). Policy of insurance— Cons ''ruo- 
tion — Clause that receipt by agent for pay 
ment of premia was only interim receipt 
and that formal receipt to be issued by com- 
pany only — ^Assured to intimate to Heaii 
office in case of non-receipt of formal le 
eeipt withm 30 days — disclaimer of 
agent. See 197 I.O. 893. 

Life Insurance. — Effect and validity of 
conditional or contingent assignment. See 
1937 Sind 181=31 aL,R, 98; I.L.B. (1939) 
Mad. 415=49 L.W. 199=1939 Mad. 411= 
(1939) 1 M.L.J. 261 (Effect of provision in 
assignment deed for reverter to assured in 
case of assignee (wife) predeceasing as- 
sured or assurer being alive at time of ma- 
turity of policy); "Money payable to self or 
wife” — ^Meaning of. See LL^. 1938 M, 909 
=1938 M, 604= (1938) 2 M.L.J, 22 (P.B.); 
see 32 S.L.R, 138=1938 Sind 20 as to con- 
struction of life insurance policy generally; 
^ee also LL.R. 1937 1 Cal. 433=40 0,W.N. 
1247 (Clause making money payable to axe- 
cutois, administrators or assigns— Construc- 
tion of). 

Policy Holder. — ^Right to apply for wind- 
ing up of company. 1938 Bom. 182=40 
Bom.L.R. 52. See also 30 S.L.R, 92=1936 
Sind 165. Proeeedure in winding up of Pro 
vident Insurance Co. 2 Rang. 144=1924 
Rang. 317 (Assured failing to demand issue 
of policy— Effect of); 52 Cal. 239=1925 Cal. 
690 (Endowment policy — ^Insured allotted 
shaies in company — Lien on dividends for 
premia). 

Nominee in policy.— Right of, to sue 
company for money— Liability to be attached 
for debts of deceased. 55 Cal. 1315=32 0. 
W.N. 634=1928 Cal. 518, 

Beneficiary named in policy. — ^R ight to 
sue for amount. 69 X.O. 788=1922 Lah, 146. 

Priority. — ^Assured dying and policy 
money becomiug payable— Subsequent liqui- 
dation of company — ^Assured has no right 
to rank as preferential credi'^or. 39 Bom. 
L.R. 1163=1938 Bom. 91. 

Eire Insurance Policy.— Interpretation 
of. See 47 Bom. 509=25 Bom.LR. 164= 
1923 Bom. 249. 


iJssuKANCB.— insurable interest. See 
^®2=1939 P.C. 195; 9 Rang. 452 
•—1931 Rang. 210. Joint insurance — ^Praud 
of one would avoid the claim of the other 
also. 162 1.0, 443. See also 171 LO. 631= 
1937 Rang. 262 (Life policy). As to estop- 
pel of company, see 40 P.L.R. 549=1938 
Lah. 168. Construction of terms in Eire In- 
surance PoHcy. See 190 1,0. 843=1940 P. 
o commotion'O ; I.L.R. (1938) 

2 Cal. 400—1939 Cal. 105 ("Openinff^^ in fifo- 
down); 41 O.W.N. 339=1936 CalTlbo (Con- 
straction of term as to arbitration in fire 
policy); 1939 A.O. 452=1939 P.C. 195 (“la 
sarenoe of goods” does not coyer profits): 
1936 Lah. 685=38 P.L.E. 405 (‘‘eSss for 
the time beii^ in foree”~Meaning of in life 

V 15 (Clause 

umiwg liabihiy of company to cliima made 
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DefiidtioiiB . 


2, 111 tMs Act, urIss there is anything repug- 
nant in the subject or context, — 

(1) ‘‘actuary’^ means an actuary possessing such qualilcations as may be 
]u escribed ; 

(2) ‘^policy-holder’’ includes thd person who is the absolute assignee of 
tie benelts under the policy; 

(3) ‘‘approved securities” means Government securities, and any other 
security charged on the^ revenues of the Central Government or of a Provincial 
Government, or guaranteed fully as regards principal and interest hy the Secer- 
tary of State in Council or the Secretary of State or the Ce^ntral Government or 
a Provincial Government;' and any debenture or other security for money issued 
under the authority of any Act of a Legislature^ etabslished in British India by or 
on behalf of a port trust or municipal corporation or city improvement trust in 
any Presidency-town, or by or on behalf of the trustees of the port of Karachi 
^ [and any security issued by the Government of an Indian Stated and specified as 
an approved security for the purposes of this Act by the Central Government by 
notification in tbe official Gazette] ; 

(4) “auditor” means a person qualified under the provisions of section 
144 of the Indian Companies Act, 1913, to act as an auditor of companies; 

(5) “certified” in relation to any copy or translation of a document re- 

quired to U furnished by or on behalf of of insurer or a provident society 
^ - - - • - ■ — j means certified by a principal oflBcer of ®[sueh insttrer or 

1)^ a true copy or a corret translation, as the case may ho ; 

(6) “Court” means the principal Civil Court of original jurisdiction in a 
district^ ^d includes the High Court in exercise of its ordinaiy original 

civil jurisdiction; , _ a » j . 

(7) “Government securities” means Government securities as defined m 

the Indian Securities Act, 1920; 

(8) “insurance company” means any insurer being a company, associ^ 
tion or partnership which may he wound up under the Indian Companies Act, 
1913 or to which the Indian Partnership Act, 1932, applies: 


as defined in Part III 
provident society] to 


LEG. EBP. 

1 Added by sec. 2, Act XX of 1940. 
s Substitnted for the words "an insurer’’ 
])V sec. 2, Act Xm of 1941. 

*8 Substituted for the words "tbe insurer”, 
iMd. 


within 1 year). Fire Insurance Policy con- 
stitutes entire contract. 40 P.L.R. 549— 
1938 Lah. 168 168. As to burden of proof, 
1938 Lah. 168 (Effect of warranty by assur- 
ed) : 1938 Lah. 168. M to burden of proof, 
see 190 I.O. 843=1940 P.C. 199 (P.C.); 41 
C.W.N. 941=1937 Cal. 510 (Life policy). 
Fire Insurance Policy, when becomes effec- 
tive. 153 I.C. 387=1934 Banff. 343; Com- 
mencement of risk. 56 All. 237 — 1933 All. 
900; 1934 All 208=1934 A.L.X 719=56 AIL 
726. As to effect of renewal of policy, see 60 
C. 332=1933 CaL 170=36 C.W.K 1101; 
1934 Banff. 261; 67 M:X.X 522 (Life poHcy). 
As to the effect of material misdescription 
of property isured, see 13 B. 

160=1935 P.C. 1=68 M.L.X 99 (P.O.); 11 
Banff. 266=1933 Bang. 166. See also 67 I. 
C 777=1923 Banff, 6 (Insured premises des- 
troyed by fire— Bight of mortgagee of pre 
mises). Fire, marme and Life iMuranc^ 
Contract of reinsurance is one of indemnity. 


See 196 I.C. 198=1941 Lah. 68 (Power of in- 
demnified person to compromise). 

MoTOPw Insurance.— See 1937 A.L.J. 44/ 
=1937 All. 535; 1937 O.W.N. 907=13 Luck. 
474=1937 Oudh 476; 1933 A.O. 70=1933 F. 
C. 11=64 M.L.J. 133 (P.O.). ^ , ,, 

Marine Insurance. — What is "total * 
104 LC. 332=1937 P.C. IS? (P.C.). Non- 
payment of premium is no defence to a smt 
by assured to recover losses. 27 Bom.L.K. 
1310=1926 Bom. 82. On a time policy there 
is no warranty of seaworthiness of the ves- 
sal. 27 Bom,L.E. 1310=1926 82. Low 

b-y perils of the seas — -What 
PC 68 (P.C.). Marine — Loss by perils ot 
seas— Ventilators of ship closed to prevent 
incursion of sea water-^^osing of ventila- 
tors causing rice cargo to heat and ferment 
and thus damaging it— Damage if recover- 
able. See 197 I.C. 267. ro-iQoft 

Sec 2 (2\-See 40 Bom.L.B. 52— 

Bom. *182 (Meaning of ^Folicy holder”) ; 
SL.B. 416=1937 Bind 113 (Policy provid- 
ine for payment of certain sum on happen- 
inl of contingency during lifetime of mem 
her and providing for no payment to re^c- 
sentative in case member 
gency — ^Nature of). See also 30 S.L.B. 92 -r- 
1936 Sind 165. 
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(9) “insurer” tne^ns — 

(a) any individual or unincorporated body of individuals or body cor- 
porate incorporated under the law of any country other than British India, 
carrying on insurance business (not being a person specifie-d in sub-clause (a) 
of this clause) which — 

(i) carries on that business in British India, or 

(«) has his or its principal place of business or is domiciled in 
British Inidia; 

^[or 

_ (m) with the object of obtaining insurance business, employs a repre- 
sentative, or maintains a place of business, in British India;] 

(b) any body corporate (not being a person specified in sub-clause (c) 
of this clause) carrying on the business of insurance, which is a body corporate 
inroi'porated under any law for the time being in force in Brtish India; or 
stands to any such body corporate in the relation of a subsidiary company within 
the meaning of the Indian Companies Act, 1913, as defined by sub-section (2) 
of section 2 of that Act, and 

(c) any person who in British India has a standing contract with under- 
writers who are members of the Society of Lloyd’s whereby such person is 
authorised mithin the terms of such contract to issue protection notes, cover 
notes, or other documents gi'anting insurance cover to others on behalf of the 
underwriters, 

but does not include an insurance agent licensed under section 42 or a provi- 
dent society * [as defined in Part III] ; 

(10) “insurance agent” means an insurance* agent licensed under sec- 
tion 42 being an individual who receives or agrees to receive payment by way of 
commission or other remuneration in consideration of his soliciting or procur- 
ing insurance business; 

(11) “life insurance business” includes annuity business, that is to say, 
the business of effecting contracts of insurance for the granting of annuities 
on human life and, if so provided in the ontract of insurance, disability and 
double ®[or triple'] indemnity accident benefits; 

(12) “manager” and “oiBcer” have the meanings assigned to those ex- 
pressions in clauses (9) and (11) respectively of section 2 of the Indi an Com- 
panies Act, 1913; 

(13) “managing agent’’ means a person, firm or company entitled to the 
management of the whole affairs of a company by virtue of an agreement with 
the company, and under the control and direction of the directors except to the 
extent, if any, otherwise provided for in the agreement, and includes any per- 
son, firm or company occupying such position by whatever name called. 

Explanation.— If a person occupying the position of managing agent 
calls himself manager or managing director, he shall nevertheless be regarded as 
managing agfitot for the purposes of section 32 of this Act; 

(14) “prescribed” means prescribed by rules made under section 114- 
and 


LEG. REF. 

1 Added by ssc. 2, Act XI of 1939, 

3 Substituted for the wori's "to which the 
provisiong of Part HI apply" by sec. 2, Act 
XIII of t941. 

« Inserted by sec. 2, Act XI of 1939. 


Ssa 2 (10). — Where a Company acts »s 
agent of an ins'tance Company and em- 
ploys a number of sed) agents for work in tl.e 
a^ allotted to it, it cannot be said to fall 
within the description of a person acting on 
behalf of an insnrer who for the purposes 
of insurance bnsinMS employs "insurance 


agents” in sec. 40 (1) of the Indian Insur 
ance Act._ The members of the agency Com- 
pany are in'^iviluals who receive payment bv 
’*’^7 .®.* snon in consideration of their 
soliciting on procuring insurance business 
and subject to the question of their being 
Ucensed under see. 42 of the Act, they come 
within the definition of "insurance agents” 
in sec, 2 (10). There is no reason for think- 
mg that the two classes enumera'^ed in se&. 
40 (1) are mntnally excluaive. 50 C.W.N 
W=(1945) 2 M.LJ. 496=1946 P.C. 6=72 
I.,A. 315 (P.C.). 
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(15) Superintendent of Insurance” means the oflfieer, who shall be a 
qualified actuary, appointod by the Central Government to perform the duties 
of the Superintendent of Insurance under this Act. 


PART II. 

Provisions applicable to Insurers. 

^ [2-A. Every insurer shall be subject to all the 
provisions of this Act in relation to any class of insu- 
rance business so long as his liabilities in British India 
in respect of business of that class remain unsati- 
fied or not otherwise provided for. 

2-B. The provisions of this Act shall not apply 
to an insurer as defined in paragraph (i) or («) of 
sub-clause (a) of clause (9) of section 2 in relation 
to any class of his insurance business where such in- 
surer has ceased, before the commencement of this 
Act, to enter into any new contracts of that class of 
business.] 

person [ shall, after the commencement of this Act, begin to 
mrry on any class of insurance business in British 
India, and no insurer carrying on any class of insu- 
rance business in British India shall, after the e’xpiry of three months from the 
eommenceme^nt of this Act, continue to carry on any such business, unless he 
has obtained from the Superintendent of Insurance a certificate' of registra- 
tion : 


Insurers to be subject to 
this Act while liabilities re- 
main unsatisfied. 


This Act not to apply to 
certain insuiers ceasing to 
enter into new contracts be- 
fore commencement of 
Act. 


3 (1) No 

Registration. 


^ [Provided that in the case of an insurer who was carrying on any class 
of insurance business in British India at the commencement of this Act, failure 
to obtain a oe’rtilflcate of registration in accordance with the requirements of 
this sub-section shall not operate to invalidate any contract of insurance enter- 
ed into by him if before ^[such date as may be fixed in this behalf by the Cen- 
tral Government by notification in the official Gazette], he has obtained that 
certificate.] 

(2) Every application for registration shall be accompanied by — 

(а) a certified copy of the memorandum and articles of association, 
wiiere the applicant is a company and incorporated under the^ Indian Compa- 
nies Act, 1913, ®[ort under the Indian Companies Act, 1882, or under the Indian 
Companies Act, 1866, or under any Act repealed thereby,] or, in the’ case of 
any other insurer specified in sub-clause (a) (ii) or sub-clause (&) of clause 
(9) of section 2, a certified copy of the de’ed of partnership or of the deed of 
constitution of the company, as the case may be. or, in the case of an insurer 
having his principal place of business or domicile outside British India, docu- 
ment specified in clause’ (a) of section 63; 

(б) the name, address and the occupation, if any, of the directors where 
the insurer is a company incorporated under the Indian Companies Act, 1913, 


LEG. REP. 

1 Inserted by sec. 2-A, Act XI of 1939. 

2 Substitute^! for tbe word "insurer*' by 
sec. 3, Act XX of 1940. 

3 Added (with retrospective effect), ibid, 

4 Substituted for the words, braclce’'s end 
figures "the expiry of one month from the 
commencement of the Insurance (Amend- 
ment) Act, 1940” by sec, 3, Act Xni of 
1941. 

« Inserted by sec. 2, Act XLI of 1939. 


Sxes. 3 AND 52: Scope and epfect. — 
Sec. 3 is a general section which applies to 


ill Insurers. It requires re^stration in 
every case and prohibits an insurer which 
has failed to ob'^ain a certificate of regis- 
tration on or before 1st July, 1939, from 
carrying on its business. This nde has 
no ex eptions. What sec, 52 of the Act 
lays down is thath first of all, no new in- 
surance business shall be started on the 
dividing principle after the commencement 
of the Act, that is to sav, after 1st July, 
1939. As regards those already in existence 
on that date, it permits them to carry on 
for a further three years, but no more. 
It does not exempt them from the necessity 
of registiation, 223 I.C, 52. "Where a com- 
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^ [or under the Indian Companies Act, 1882, or under the Indian Companiesi ^®t, 
1865, or under any Act repealed thereby,] and' in the case of an insurer ^eeified 
in sub-clause (a) (ii) or clause (9) of section 2 the names and addresses of 
the proprietors and of the manager in British India, and in any other case the 
full address of the principal office of the insurer in British India, and the’ names 
of the directors and the managers at sneh office and the name and address of 
some one or more persons residetat in British India authorised to accept any 
notice required to he served on the insurer; 

(c) a statement of the class or classes of insurance business done or to 
be done, and a statement that the amount required to be deposited by section 7 
or section 98 before’ application for registration Is made has been deposited 
together with a certificate from the Reserve Bank of India showing the amount 
deposited ; 

(d) where the provisions of section 6 or section 97, apply, a deVjlaration 
verified by an affidavit made by the principal officer of the insurer authorised 
in that behalf that the provisions of those sections as to working capital have 
bc’en complied with; 

{e) in the case of an insurer having his principal place of business or 
domicile outside ^ [India], a statement verified by an affidavit made by the prin- 
cipal officer of the insurer setting forth the’ requirements (if any)^ not applic- 
ble to nationals of the coimtry in which such insurer is constituted, inncorporat- 
ed or domiciled which are imposed by the laws or practice of that country 
upon Indian nationals as a condition of carrying on insurance business in that 
country ; 

(/) a certified copy of the’ published prospectus, if any, and of the stand- 
ard policy forms of the insurer and statements of the assured rates, advantages, 
terns and conditions to be offered in connection with insurance policies together 
with a certificate in connection with life insurance business by an actuary that 
such rates, advantages, terms and conditions are workable’ and sound: 

Proviided that in the ease of marine, accident and miscellaneous insurance 
business other than workmen's compensation and motor car insurance the above 
requirements regarding prospectus, forms and stattoents shall be complied with 
01 ly in so far as the prospectus, forms and statements may be available ; and 

{g) the prescribed fee for registration being not more’ than ®[five] hun- 
dred rupees for each class of business. 

(3) In the case of any insurer having his principal place of business or 
domicile outside’ * [India], the Superintendent of Insurance shall withhold regis- 
tration or shall cancel a registration already made, if he is satisfied that in the 
country n which such insurer has his principal place of business or domicile 
Indian nationals are debarred by the law or practice of the country re’lating to, 
or applied to insurance from carrying on the business of insurance, or that any 
requirement imposed on such insurer under the provisions of section 62 is not 
satisfied. 

^[(4) The Superintendent of Insurance shall cancel the registration of 
an insurer eitherr wholly or in so far as it relates to a particular class of insu- 
rance business, as the case may be, — 


um. EBP. 

1 Inserted 1:^ sec. 2 of Act XLI of 1939. 

9 Substituted for the words ^^ritish 
Iudia’> by sec. 3. Act XX of 1940, 

8 Substituted iot the word ^^one” by sec. 
3, xm of 1941. 

4Bub-sectiou substituted (with retiospec 
tive effect) by Act XX of 1940, 


pauy is registered boUi under the Life As 
sur^ce Companies as weU as the Com 
psmes Act^ an applicsatien for its winding 


up must be presented in the District Court 
only and not in the Dlgh Court, and must 
be made by persons, and subject to the qua 
lifications mentioned in sec. 22 of the Life 
Assurance Companies Act, in view of the 
provisions of this section read with sec, 287 
of the Companies Act. After this apphca 
tion has been made, the procedure is regu- 
lated by the provisions of the Companies 
4.ct. LL.B. (1942) Lah. 800=44 P.L.E. 1 
=1942 Lah. 74. 
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(a) if the insurer fails to comply with the provisions of section 7 or 
se.*t!on 98 as to deposits, or 

(h) if the insurer is in liquidation or is adjudged an insolvent, or 

(c) if the business or a class of the business of the insurer has been 
transferred to any person or has been transferred to or amalgamated with the 
business of any other insurer, or 

(d) if the whole of the deposit made in respect of a class of insurance 
business, has been returned to the insurer under sestion 9 ; f 

i[rr]; 

^[(e) if, in the ease of an insurer specified in sub-clause (c) of clause 
(9) of section 2j the standing contract referred to in that sub-clause is cancelled 
or is suspended and continues to be suspended for a peiriod of six mnutTia 

and the Superintendent of Insurance may cancel ihe registration of an 
insurer, if the insurer has failed to have the registration renewed] . 

(5) "When the Superintendetotn of Insurance withholds or cancels any 
legistration under sub-section (3) or [^clause (a) of sub-section (4)] ^[clause 

(e) of sub-seVjtion (4), or because the insurer has failed to have the registration 
renewed], he shall give notice in writing to the insurer of his decision, and 
the decision shall take effect on such date as he may specify in that behalf in 
the notice, such date not being less than one month nor more than two months 
from the date of the receipt of the notice in the ordinary course of transmis- 
sirn. 

“[(5-A) When the Superintendent of Insurance cancels any registration 
under clause (&), clause (c) or clause (d) of sub-section (4) the cancellation 
shall take< effect on the date on which notice of the order of cancellation is 
served on the insurer. 

(5-B) When a registration is cancelled the insurer shall not, after the 
cancellation has taken effect, enter into any ne'w contracts of insurance, but all 
rights and liabilities in respect of contracts of insurance entered into by him 
before such cancellation takes effect shall, subject to the provisions of sub- 
section (5-D), continue as if the cancellation had not taken place. 

(5-C) Where a registration is cancelled under clause (a) of sub-sec- 
tion (4), clause (e) of sub-section (4), or because the insurer has failed 
to have his registration rene^wed], the Superintendent of Insurance may at his 
discretion revive the registration, if the insurer within six months from the 
date on which the cancellation took effect makes the de^posits rquired by 
section 7 or section 98, ^[or has his standing contract restored or has had an 
apnlication under sub-section (4) of section 3-A accepted], as the case may be, 
and complies with any directions which may be given to him^ by the Superinten- 
dent of Insurance. 

(5-I» WTiere a re^gistration is cancelled under sub-section (4) and the 
insurer is a company inco^orated under the Indian Companies Act, 1913, or 
under the Indian Companies Act, 1882, or under the Indian Companies Act, 
1866, or under any Act repealed thereby, the Superintendent of Insurance shall, 
as soon as may be after the expiry of six months from the date on which the 
cancellation took effect, apply to the Court for an order to wind up the insu- 
rance^ company, or to wind up the affairs of the company in respect of a class 
of insurance business, unless the registration of the insurance company has been 
revived under sub-section (5-C) or an application for winding up the company 
has been already prese^nted to the Court. The Court may proceed as if an ap- 

LEd. EBF. (4)" by sec. 3, Act XX of 1940. 

1 The word cl. (e) and the words s Inserted by sec. 3, Act XIII of 1941. 

foUo wng d. (e) were aMed by sec. 3, Act 4 Sub-sees. 5-A to 5-1) inserted (with ic 
XU of 1941. trospective effect) by sec. 3, Act XX of 

2 Substituted (with retrospective effect) 1940. 

for the word, brackets and figure ^^sub-sec. 5 Inserted by sec. 3, Act XIII of 1941. 

C. a M .— 386 
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plication under this sub-section were an application under sub-section (2) of sec- 
ticn 53, or sub-section (1) of section 58, as the case may be.J 

(6)) The Superinte’ndent of Insurance shall, on being satisfied that the 
applicant has fulfilled all the requirements of ^[this section] applicable to him, 
^[register the insurer and grant him] a certificate of registration. 


[3-A. (1) An insurer who has bee’n granted a certificate of registration 

Huder scction 3 shall have the registration renewed 
^ * annually for each year after that ending on the 31st 

day of December, 1941. 

(2) An application for the renewal of a registration for any year shall 
be made by the insurer to the Superintendent of Insurance’ before the 31st day 
of December of the preceding year, and shall be accompanied as provided in 
sub-suction (3) by evidence of payment of the prescribed fee which shall not 
exceed one thousand rupees for each class of insurance business, but may vary 
according to the volume of business done by the insurer in India in each class 
of insurance business to which thu registration relates. 

(3) The prescribed fee for the renewal of a registration for any year 
shall be paid into the Eeserv^e Bank of India, or, where’ there is no oflSce of that 
Bank, into the Imperial Bank of India acting as the agent of that Bank, or into 
any Government treasury, and the receipt shall be sent along with the’ applica- 
tion for renewal of the registration. 

(4) If an insurer fails to apply for renewal of registration before the* 
date specified in sub-section (2) the Superintendent of Insurance may, so long 
as an application to the Court under sub-section (5-D) of section 3 has not been 
made, acept an application for renewal of the registration on receipt from the 
insurer of the fee payable with the application and such petnalty, not exceeding 
the prescribed fee payable by him, as the Superintendent of Insurance may 
require; 

Provided that an appeal shall lie to the Central Government from an 
order passed bp the Superintendent of Insurance imposing a penalty on the 
insurer. 


(5) Thu Superintendent of Insurance shall, on fulfilment by the insu- 
rer of the requirements of this section, renew the registration and grant him a 
cei*tificate of renewal of registration.] 

4. (1) No insurer, not being ^[a provident society as defined in Part HI], 

Minimum limits for annul- or a Co-operative Life Insurance Society or a Mutual 
ties and other benefits se- Insurance Company to which Part IV of this Act 
surance^ policies of life in- applies, shall pay or undertake to pay on any policy 
surance, insurance issued after the commencement of 

this Act an annuity of fifty rupees or less or a gross sum of rupees five hundred 
or less exclusive of any profits or bonus provided that this shall not prevent an 
insurer from converting any policy into a paid up policy of any value or pay- 
ment of surrender value of any amount. 

®[(2) Nothing contained in this section shall apply to any policy of the 
description known as a group policy, where the number of persons covered by 
the policy is not less than fifty or such smaller number as may be approved by 
the Superintendent of Insurance and a standard form of the policy has been 
certified in writing by the Superintendent of Insurance to be a policy of such 
description.] 


LEO. BEP. 

iSubatituted for the words "the Act” bv 
sec. 3, XX of 1940. 

»Sub«ntuted for the words "grant the in 
surer'*, - 


3 Ins'^rted by sec. 4, Act XHI of 1^41, 

4 Snbstitutei for the words "a provident 

society to which Part IIP by sec. 5, Act 
Xtll of 1941. ' 

5 This sub-section was substituted, 
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5. (1) An insurtT shall not be registered by a name identical with that 

Hestrieuoi. on name “ existence is already regis- 

insurer* terecl, or so nearly resembling that name as to be 

calculated to deceive except when the insurer in ex- 
istence is in the course ot being dissolved and signifies his consent to the Superin- 
tendent of Insurance. 

(2) If an insurer, through inadvertence or otherwise, is without such 
consent as aforesaid registered by a name identical with that by which an insu- 
rer already in existence whethe^r previously registered or not is carrying on busi- 
ness or so nearly resembling it as to be calculated to deceive, the first-mention- 
ed insure’r shall, if caled upon to do so by the Superintendent of Insurance 
on the application of the second-mentioned insurer, change his name within 
a lime to be fixed by the Superintendent of Insurance. 

Provided that nothing in this se^etion shall apply to any insurer carrying 
on business before the 27th day of January, 1937, under the Indian Life Assur- 
ance Companies Act, 1912. 

(3) No insurer other than a provident society ^[as defined in Part 
III], who begins to carry on insurance busineJss after the commencement of this 
Act, shall adopt as its name and no such^ insurer carrying on business before 
the commencement of this Act shall continue afte'r the expiry of six months 
from the commenceme^nt thereof to use as its name any combination of words 
which includes the word ‘‘provident’’- 

6. No insurer incorporated after, or who commenced carrying on the 

business of life insurance in British India, whether 
Kequircments as to capj- qj. common with any other business, after 

^ ' the 26th day of January, 1937, shall be registered 

unless he has as working capital a net sum of not less than fifty thousands rupees 
e^xelusive of the deposit to be made before registration under sub-section (5) of 

section 7 of this Act, and exclusive in the case of a company of any sums pay- 

able as preliminary expenses in the formation of the company. 

7. (1) Every insurer not being an insurer specified in sub-clause’ (c) of 

^ . clause (9) of section 2 shall, in respect of the insu- 

epofiita. ranee business carried on by him in British India, 

deposit and keep deposited with the Reserve Bank of India in one of the offi- 
ces in India of ihe Bank for and on behalf of the Central Government ®fth8 
amount hereafter specified, e’ither in cash or in approved securities estimated at 
the max bet value of the securities on the day of deposit, or partly in cash and 
partly in approved securities so estimated] : 

(а) where the business done or to be done is life insurance only, two 
hundred thousand rupees; 

(б) where the business done or to be done is fire’ insurance only, one 
hundred and fifty thousand rupees; 

(c) where the business done or to be done is marine insurance' only, one 
hundred and fifty thousand rupees; 

(d) where the business done or to be done *[is miscellaneous insurance 
only, that is to say, insurance which is not in the opinion of the Central Govern- 
ment principally or wholly of any kind or kinds included in clauses (a), (6) 
or (c)], one hundred and fifty thousand rupees; 


LEG. REP. 

1 Substituted for the words ^*to w hieh 
Part III applies” by sec. 6, Act XHI of 
1941. 

2 BubsStuted for the words '^cash or ap- 
p^o^ed se'^uri^ies estimated at the marlcet 
value of the se'^urities on the day of depo<<it 
of the amount heron f ter specified namely” 
(with retro^ective effect) by sec. 4, Act XX* 
of 1<^40. 


8 Substituted for the worcis ^fis accic^orit 
and miscellaneous insurance including work- 
men's compensTtion and mo''or car insiiT- 
ance” (with retrospective effect) by sec. 4, 
Act XX of 1940, 


ST20. 7. See 74 CXJ. 491=46 C.'W.N. 

284=1942 Cal. 294=I.LR. (1942) 1 Oal- 
481, cited under sec. 9, infra. 
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(e) where the busines, done or to be done ^[is] life insurance and any 
one of the' three classes specified in clauses (6), (c) and (d), three hundred 
thousand rupees of which two hundred thousand rupees shall be the deposit for 
life insurance business; 

(/) where the business done or to be done' ^[is] life insurance and any 
two of the three classes spe'cified in class (6), ( 0 ) and (d), four hundred 
thousand rupees of which two hundred thousand rupe'es shall be the deposit for 
life insurance business; 

(g) where the business done or to be done ^[is] life insurance and all 
three classes specified in clauses (b), (c) and (d), four hundre'd and fifty thou- 
sand rupees of which two hundred thousand rupees shall be the deposit for 
life insurance business; 

(h) where the business done' or to be done does! not include life insurance 
bat ^[is] any two of the classes specified in clauses (b), (c) and (d), two hun- 
dred and fifty thousand rupees; 

(i) where the business done or to be done' does not include life insu- 
rance but ^[is] all three classes specified in clauses (b), (c) and (d), three 
hundred and fifty thousand rupees ;^[*] 

p * 

^ [Provided that, where the business done or to be done is marine insu- 
rance only and relate'S exclusively to country craft or its cargo or both, the 
amount to be deposited under this sub-section shall be ten thousand rupees 
only.] 

(2) Where the insure'r is an insurer specified in sub-clause (c) of clause 
(9) of section 2, he shall be deemed to have complied with the provision of 
this section as to deposit, if in respect of any clasps of insurance business 
^[eariied on] by him in British India under a standing contract of the nature 
leferred to in sub-clause (c) of clause (9) of section 2 a deposit of an amount 
one-and-a-half times that specified in sub-section (1) as the deposit for that 
class of insurance business has been mad^ in the Reserve Bank of India in one 
of the offices in India of the Bank for and on behalf of the Central Government 
in cash or approved securities estimated at the market value of the securities 
on the day of deposit by or behalf of the underwriters who are members of 
the Society of Lloyd’s with whom he has his standing contract. 

(3) Whe're the deposit is to be made by an insurer incorporated before, 
or eanving on the business of insurance in British India before, the 27th day 
of January' 1937, the deposit referred to in sub-section (1) may be made in not 
more than seven instalments, of which the' first shall be not less than one-fourth 
of the total amount of the deposit and shall be paid before the application for 
registration is made, the second shall be not less than one-sixth of the' balance 
of the deposit and shall be paid before ®[the expiry of four months from the 
commencement of the' Act], and the subsequent instalments shall be of not 


1 Substituted for the word ^^cludes”, 
by see» 4 of Act XX of 1940. 

2 The word "and" and cl, (/) omitted }yv 
sec. 4, Act XX of 1940. 

8 This proviso added, ibid, 

4 Substituted for the word "transacted" 
by Act S of 1939. 

B Substituted for the words and dgures 
"the 1st day of January, 1939", ibid, 

Sbo. 7 (3), Proviso: Applicability. — 
The provi<?o to se<Lj!L (3) contemplated that 
the insurer must deal in life insurance bus! 
ness exclusively at the time when the appU- 
eation for registration is made. It does not 
apply to a case where he was at that lime 


carrying on a business of another class aloins> 
with life insurance work but discontinued 
the other business later on. Thus it is the 
character of ^he business that he is carrying 
on at that time that determines the amount 
of deposit and also the number of instal 
ments in which the deposit can be made. 
He is not, therefore, entitled to say on the 
disccmtiniiamce of the other business that 
the instalments should be readjusted on the 
footing that he was doing life insurance 
business pure and simple from €Ee begin 
ning and that with regard to future instal- 
ments he was entitled to the benefit of the 
proviso to sub-sec. (3). I.L.B. (1943) 1 

Cal. 410=77 C.L.J. 88=47 C.W.N* 312= 
1943 Cal. 209. 
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less than the minimum amount required as the second instalment and shall be 
paid before the 1st day of January of each succeeding year: 

Provided that in the ease of insurers carrying on life insurance business 
only, the deposit may be made in not more than ten instalments, of "which 
the first shall be not less than one-fourth of the total amount of the deposit, 
and shall be paid before ihe application for registration is made, the second 
shall be not less than one-ninth of the balance of the deposit, and ^all be paid 
before ^[the expiry of four months from the commencetoLent of this Act], and 
the subsequent instalments shall be of not less than jjie minimum amount requir- 
ed as the second instalment, and shall be’ paid before the 1st day of January 
of each succeeding year, 

(4) Notwithstanding anything contained in sub-section (3), in the case 
of an insurer ^ [to whom that sub-section applies,] not being an insurer speci- 
fied in sub-clause (a) (ii) or sub-clause (b) of clause (9) of section 2, and not 
being an insurer incorporated in or domiciled in the United Kingdom, the depo- 
sit referred to in sub-section (1) shall be made in two nstahnents of which 
the first shall be not less than one^half of the total amount of the deposit and 
shall be made before the application for registration is made, and the second 
shall be made before the expiry of one year from the date of registration, 

(5) Where the deposit is to be made by an insurer neither incorpoiated 
before, nor carying on insurance business in British India before, the 27th 
day oisJanuary, 1937, the deposit may be made in instalments of not less than 
one-fourth the total amount before the application for registration is made, not 
less -than one-third the balance before the etxpiry of one year from the com- 
mencement of business in British India, and not less than one-half the residue 
before the’ expiry of two years from the commencement of business in British 
India and the balance before the expiry of three years from the commenee- 
inf’nt of business in British India* 

Provided that in the case of any insuier not being an insurer specified in 
sub-clause (a) (ii) or sub-clause (b) of clause (9) of section g, and not being 
an insurer incorporated in or domiciled in the United Kingdom, the’ deposit 
shall be made in full before the application for registration is made . 

(6) No class of insurance business in addition to the class or classes in 
resjieet of which an insure’r is already liable to make a depoit under sub-section 
(1) or sub-section (2) shall be undertaken by the insurer until the deposit to 
which he is already liable has been made in full, and the additional deposit 
icquired in respect of "the additional class of business or so much thereof as 
under the provisions of sub-section (3), (4) or (5) is to be made before the 
application for registration, has also been made in full. 

(7) Securities already deposited with the Controller of Ourretney in com- 
pliance with the Indian Life Assurance Companies Act^ 1912, shall be trans- 
ferred by him tof the Reserve’ Bank of India and shall, to the extent of their^ mar- 
ket value ^[as at the date of the commencement of this Act], be deemed to he 
dd])osited under this Act [as the instalment or as part of the instalment to be 


LEG*. BEE. 

1 Substituted for the words and figuies 
'^the 1st day of January, 19^” by sec. 3 of 

XI of 1939. 

2 These words were inserted by iltid. 
^Substituted for the words "on the day 

of the first deposit made in compliance with 
this Act” (with retrospective effect) by sec. 
4 of Act XX of 1940* 

4 Substituted (with retrospective^ effect) 
for the words "in respect of the life insu- 
rance business of the insurer”, 


Sec. 7 (7). — Sec. 7 (7) is simply a general 
provision to make available the securities 
already deposited under the old Act for the 
purpose of being used as deposits under the 
new Act, the provision as to valuation being 
purely a question of machinery. Although 
there is no specific provision stating that 
deposits already made and now deemed to 
be made under the new Act by virtue of 
sec. 7 (7) will be appropriated according to 
the instalments fixed by sec. 7 (3) that is 
implied in the words of sec. 7 (7) themselves 
^'deemed to be deposited under this Act”. 
I.L.E. (1940) 2 Cal. 127=1940 Cab 529. 
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made under the foregoing provisions of this section before the application for 
registration is made whether any such application is or is not in fact made] , ^ 

(8) A deposit made in cash shall be held by the Rttaerve Bank of India 
to tho credit of the insurer and shall ^[except to the extent, if any, to which the 
cash has been investeVi in securities under sub-section (9-A)], be returnable to 
the insurer in cash in any case in which under the provisions of this Act a deposit 
is to be returned; and any interest accruing due and collected on securities 
de'posited under sub-section (1) or sub-section (2) shall be paid to the insurer, 
subject only to deduction of the normal commission chargeable for the realiza- 
tion of interest. 

2 [(9) The insurer may at any time replace any securities deposited by 
him unde’r this section with the Reserve Bank of India either by cash or by 
other appioved securities or partly by cash and partly by other approved 
securities, provided that such cash, or the value of such other approved securi- 
ties estimated at the marke^t rates prevailing at the of replacement, or such 
cash together with such value as the case may be, is not less than the value of 
the securities replaced etstimated at the market rates prevailing when they were 
dposited. 

(9-A) The Reserve Bank of India shall, if so requested by the insurer, — 

(а) sell any securities de’posited by him with the Bank under this section 
and hold the cash realised by such sale as deposit, or 

(б) invest in approved securities specified by the insurer the whole or any 
part of a de'posit held by it in cash or the whole or any part of cash received by it 
on the sale of or on the maturing of securities deposited by the insurer, and hold 
the securities in which investment is so made as deposit, ^ [and may charge the 
normal commission on such sale* or on such investment] . 

(9-B) Where sub-section (9-A) applies; — 

(«) if the cash realised by the sale of or on the maturing of the securities 
(excluding in the former case the interest accrued) falls short of the market 
value of the securities at the date on which they were deposited with the Bank, 
the* insurer shall make good the deficiency by a further deposit either in cash 
or in approved securities estimated at the market value of the securities on 
the day on which they are deposited, or partly in cash and partly in approved 
securities so estimated, within a period of two months from the date on which the 
securities matured or were sold or where the securities matured or were sold 
before the 21st day of March, 1940, within a pe'riod of four mouths from the 
commencement of the Insurance (Amendment) Act, 1940; and unless he does 
so the insurer shall be deemed to have failed to comply with the requirements 
of this section as to deposits ; and 

(6) if the cash realised by the sale of or on the maturing of the securities 
(excluding in the former case the interest accrued) exceeds the markd; value of 
the securities at the date on which they were deposited with the Bank, the Cen- 
tral Government may, if satisfied that the* full amount required to be deposited 
under nib-seetion (1) is in deposit, direct the Reserve Bank to return the excess.] 

(10) If any part of a deposit made under this se*ction is used in the 
discharge of any liability of the insurer, the insurer shall deposit such additional 
sum in cash or approved securities ^[estimated at the marke*t value of the securi- 
ties on the day of deposit, or partly in cash and partly in such securities] , as 
will make up the amount so used. The insurer shall be deemed to have failed 
to comply with the requirements of sub-section (1) unless the deficiency is 
supplied ^thin a period of two months from the date when the deposit or any 
part thereof is so used for discharge of liabilities- 


LEG. REE. 

1 worrls were inserted with retros- 
pective effect by sec. 4 of Act XX of 1940. 

2 Sub-secs. (9% (StA) and (9-B) were sub- 
stitfuted f 01 the original sub-see. (9) (with 


rehospeetive effect) by sec. 4 of Act XX 
of 1940. 

8 Added by sec. 7 of Act XTTI of 1941. 

4 Inserted by sec. 4 of XX of 1940. 
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8. (1) Any deposit made under section 7 ^or section 98] shall be* deemed 

Eeservation of deposits. assets of the insurer but shall not be 

susceptible of any assignment or charge; nor sliall 
it be available* for the discharge of any liability of the insurer other than liabili- 
ties arising out of policies of insurance issued by the insurer so long as any such 
liabilities remain undischarged ; nor shall it be liable to attachment in execution 
of any decree etxcept a decree obtained by a policy-holder of the insurer in res- 
pect of a debt due upon a policy which debt the policy-holder has ffliiAd to 
realise in any other way. 

(2)) Where a deposit is made in respect of life insurance business the 
deposit made in respect thereof shall not be available for the discharge of any 
liability of the insurer other than liabilities arising out of policies of life insur- 
ance issued by the insurer. 


9. Where an insurer has ceased to carry on in British India any class of 
Befund of deposits. insurance business in respert of which a deposit has 

been made under section 7 ^for section 98] and his 
liabilities in British India in respcH of business of that class have been satisfied 
or are otherwise provided for, the Court may, on the application of the insurer, 
order the return to the insurer of so much of the deposit as does not relatd to the 
cla.'.ses of insurance, if any, which he continues to carry on. 

10. (1) Where the insurer carries on business of more than one of the 
classes specified in clauses (a), (b), (c) and (d) of 

accounts (j) of section 7, he shall keep a separate 

account of all receipts and payments in respect of 
each such class of insurance business *[and where the insurer carries on busi- 
ness of the class specified in clause (d) of that sub-sttjtion whether alone or in 
coniunetion with business of another class, he shall, unless the Superintendent 
of Insurance waives this requirement in writing, kee’p a separate account of all 
receipts and payments in respect of each such sub-class of the class specified 
in clause (d) as may be prescribed in this behalf: 

Provided that no sub-class of the class of insurance business specified in 
clause (d) of sub-section (1) of section 7 shall be prescribed under this sub- 


Separation 
and funds. 


of 


LEG. REP. 

1 Inserted by sec. 4 of Act XI of 1939. 
sinwted by sec. 5 of Act XI of 1939. 
s Added by sec. 8 of Act XIII of 1941. 


Sfc. 9, — ^Where under a sdieme of com- 
promise rnder sec. 153, Companies Act, it is 
propposed not *^o chanpje one kind of com- 
pany into another kind, but, in the pro ess 
of rccoostruction to nut an end to the old 
company which was limited by shares and 
to create a new mutual company, the provi* 
aions of 'iec. 9 with regard to refund of 
deposit will come into force. 45 C.IV.N. 
979. No order for refund can be made 
under s^c. 9 in respect of a^ discontinue! 
bus'n^ss 1 nless ell he liabilities in respect 
of ihe same ha^e been fullv satisfied or 
of er wise nroNided for. 74 C.L.J, 491=45 
CW.N. 284=1942 Cal. 294=I.L.E. (1942) 1 
Cal. 481. 

aS’ecs. 9 AND 7. — ^It is not necessary that 
an insurer should deposit the full amom*’ as 
is reauired under sec. 7 (1) before he can 
present an application for refund under s^c. 
9 of f e J^ct in respect of a certain class 
of insurance business tha*" has been discon 
tinned by him. Under sec. 7 ^ (1) of toe 
Act, the amount to be denositedd by ^ an 
insurer is rupees two lacs> if the business 


carried on by him is purely life insuran'*e 
business. If on the other ‘hind, miscellane- 
ous ins nnce business is combined by him 
wi h 1 fe insuran e, the deposit is increased 
to rupees three lacs, out of which rupees 
two lacs should be regarded as deposit f’‘r 
life insurance business. Under sub-see, (3) 
of the section the insurer has the right to 
depoit this amount in certain ins alments. 
As tbe entire deposit of rupees three lacs as 
required under sec. 7 (1) is to be di\i<led into 
two parts, the instalments permitted un ler 
sub-sec. <3) are susceptible of similar divi 
sion and it would be quite proper lo allocate 
one t1 ird of such instalments to the miscel- 
Lmeous insurince business and the remain- 
irg twot^^r^s *^0 the life Insurance. If 
the insurer discont nues the former class 
of bus ne*»s, 1 e can under sec. 9 of the Act 
0^ ta*n ref fund of so much of 'he instalments 
of deposit as do not relate to the life in-^u 
ranee which he continues to cany on. It 
would be ex'remely unreasonable to hold 
©no panuTcuo'>stp saq eq iSnoq^^X^ 
of burliness, he will still be bounl to make 
deposits in respect of both classes of busx- 
iie=s and unl’ss and rn*^il the fidl amount is 
deposited no separation of funds is permis- 
siHp. r.LR. (Ifl42') 1 Oil. 481=1942 (JaL 
294=74 CXJ. 491=46 C.W.N. 284. 
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section if the insurance business comprised in the sub-class consists of insur- 
ance contracts whicli are terminable by the^ insurer at intervals not exceeding 
t^^^lve months and under which, if a claim arises, the insurer’s liability to pay 
benefit ceases within one year of the date on which the claim arose.] 

(2) Where the insurer carries on the business of life insurance, ^[all 
receipts due in respect of such busine^] , shall be carried to and shall form a 
separate fund to be called the life insurance fund and the deposit made by the 
insurer in respect of life insurance business shall be deemed to be part of such 
fund. 

(3) The life insurance fund shall be as absolutely the se’eurity of. the life 
policy-holders as though it belonged to an insurer carrying on no other business 
than life insurance business and shall not be liable for any contracts of the in- 
surer for which it would not have been liable had the business of the insurer 
been only that of life insurance and shall not be applied directly or indirectly 

^ for any purposes ^[other than those of the life insurance busi- 
ness of the insurer] . 

11. (1) Every insurer, in the case of an insurer specified in sub-clause (cb) 

T V 1 (^0 or sub-clause (h) of clause (9) of section 2 in 

Sheet^ balance- of all insurance business transacted by him, 

and in the case of any other insurer in respect of the 
insurance business transacted by him in India, shall at the expiration of each 
calendar yediV prepare with reference to that year — 

(а) in accordance with the re^gulations contained in Pait I of the First 
Schedule, a balance-sheet in the form set forth in Part II of that Schedule; 

(б) in accordance with the regulations contained in Part^ I of the Second 
Schedule, a profit and loss account in the forms set forth in Part II of that 
Schedule, epept where the insurer carries on business of one class only of the 
classes specified in clauses (a), (h) and (c) of sub-section (1) of se’etion 7 and 
no other business; 

(c)^ ^[in respect of each class or sub-class of insurance business for which 
he is required under sub-section (1) of section 10 to keep a separate account of 
receipts and payment] in accordance with the regulations contained in Part I 
■of the third Schedule, a revenue^ account in the form or forms set forth in Part 
II of that Schedule applicable to ^[that class or sub-class of insurance busi- 
ness] . 

(2) Unless the insurer is a company ^[, as defined in clause (2) of 
sub-section (1) of section 2 of the’ Indian Companies Act, 1913], the accounts 
and statements referred to in sub-section (1) sKall be signed by the insurer, 
or in the case of a company by the chairman, if any, and two directors and 
the principal officer of th^ company, or in the case of a firm by two partners 
of the firm, and shall be accompanied by a statement containing the names 
and descriptions of the persons in charge of the management of the business 
during the^ period to which such accounts and statements refer and by a report 
by such persons on the affairs of the business during that period. 

(3) Where an insurer carrying on the business of insurance at the com- 
mcucement of this Act has prepared the balanced-sheet and accounts required 
by the Indian Life Assurance Companies Act, 1912, or has based his accounts 
upon the finaneiaj and not the calendar year, the provisions of this section 

leg. BEF. 4 Substituted for the words “iu respect of 

^ Substituted for the words ^^the excess of each class of insurance business carried on 
receipts oyer payments in respect of such by him” by sec. 9 of Act XIII of 1941. 
business” by sec, 8 of Act Xm of 1941. 5 Substituted for the words ^^hat class of 

2 The words and fifijnres as proyide i insurance business”, 

in see. 49” were omitted, Ibid. e Substituted for the words and figures 

s These words were substituted for the which the Indian Companies Act, 191S. ap- 
words “other than those of- life insurance”, pKes”, Ibid. 

Ibid. 
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sliall, if the Central Government so directs in any ease apply until the 81st day 
of December, 1939, as if in sub-section (1) references to the calendar year were 
references to the financial year . 

12. The balance-sheet, profits and loss account, revenue account and profit 

appropriation account of every insurer, in the 
-ase of an insurer specified in sub-clause (a) (ii) or 
subjection (&) of clause (9) of section 2 in respect of all insurance business 
transacted by him, and in the ease of any other insurer in respect of the insur- 
ance business transacted by him in In^a, shall, unless they are subject to 
audit under the Indian Companies Act, 1913, be audited annually by an audi- 
tor, and the auditor shall in the audit of all such accounts have the powers of, 
exercise the functions vested in, and discharge the duties and be subject to 
the liabilities and penalties imposed on, auditors of companies by section 145 
of the Indian Companies Act, 1913. 

13. (1) Every insurer ca-rrying on life insurance business shall, in respect 

of the life insurance business transacted by Iiityi in 
Actuarial report and India, and also in the case of an insurer specified in 
^ ® ' sub-elaime (a) (n) or sub-clause (h) of clause (9) 

of section 2 in respect of all life insurance business transacted by him, once at 
least in every five years cause an investigation to be made by an actuary into the 
financial condition of the life insurance business carried on by him, including a 
valuation of his liabilities in respect thereto and shall cause an abstract of the 
report of such actuary to be made in accordance with the regulations contained 
in Part I of the Fourth Schedule and in conformity with the requirements of 
Part II of that Schedule. 

' (2) The provisions of sub-section (1) regarding the making of an abstract 

shall apply whenever at any other time an investigation into the financial oomli* 
tion of the insurer is made with a view to the distribution of profits or an 
Investigation 19 made of -which the results are made public. 

(3) There shall be appended tq every such abstract as is referred to in 
sub-section (1) or sub-section (2) a certificate signed by the principal officer 
of the insurer that full and accurate particulars of every policy under which 
there is a liability either actual or contingent have been furnished to the acr 
tuary for the purpose of the investigation. 

(4) There shall be appended to every such abstract a statement, in coin-, 
f ormity with the requirements of Part II of the Fifth Schedule and prepared 
in accordance with the regulations contained in Part I of that Schedule, of 
the life insurance business in force at the date to which the accounts of Hare 
iiisurer are made up for the purposes of such abstract : 

Provided that, if the investigation, referred to in sub-sections (1) and (2) 
is made annually by any insurer, the statement need not be appended every 
year but shall be appended at least once in every five years. 

(5) Where an investigation into the financial condition of an insuter is 

made as at a date other than .the expiration of the year of account, the ac- 
counts for the period since the expiration of the last year of account and the 
balance-sheet as at the date at which the investigation is made shall be prepared 
and audited in the manner provided by this Act. ^ 

;^[(6) The provisions of this section relating to life insurance business 
shall apply also to any such sub-class of ip^iance business included in the 
class ^Miscellaneous Insurance \ as may be prescribed under sub-section (1) of 
section 10 ; and the Superintendent of Insurance may authorise such modifica- 
tions and variations of the regulations contained in Part I of the Fourth and 
Fifth Schedules and of the requirements of I^art II of those Schedules as npiy 
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be necessary to facilitate tbeir application to any sueb sub-class of insurance 
business : 

Provided that, if tbe Superintendent of Insurance is satisfied that the 
number and amount of the transactions carried out by an insurer in any such 
sub-class of insurance business is so small as to render periodic investigation 
and valuation unnecessary, he may exempt that insurer from the operation of 
this sub-section m respect of that sub-class of insurance business.] 


14 . Every insurer, in the case of an insurer specified in sub-clause (a) (ii) 
, or sub-clause (5) of clause (9) of section 2 in respect 
reStefrf of aU business transacted by him, and in the ease of 

any other insurer in respect of the insurance business 
transacted by him in India, shall maintain — 


(a) a register or record of policies, in which shall be entered, in respect 
of every policy issued by the insurer, the name and address of the policy-holder, 
the date when the policy was e:ffected and a record of any transfer, assign- 
ment or nomination of which the insurer has notice, and 

(h) a register or record of claims, in which shall be entered every claim 
made together with the date of the claim, the name and address of the claimant 
and the date on which the claim was discharged, or, in the case of a claim 
which is rejected, the date of rejection and the grounds therefor. 


15. (1) The audited accounts and statements referred to in section 11 and 

o , the abstract and statement referred to in seciioii 13 

shall be printed, and four copies thereof shall be 
furnished as returns to the Supermtendent of Insurance ^[in the case of the 
accounts and statements referred to in section 11 within six months and in the 
case of the abstract and statement referred to in section 13 within nine months] 
from the end of the period to which they refer; 2 # * * * * * 

Provided that the said period of six months shall in the case of insurers 
having their principal place of business or domicile outside India and in the 
case of insurers constituted, incorporated or domiciled in British India but 
also carrying on business outside India be extended by three months, and pro- 
vided further that the Central Government may in any case extend the time 
allowed by this sub-section for the furnishing of such returns by a further 
period not exceeding three months. 


(2) Of the four copies so furnished one shall be signed in the case of a 
company by the chairman and two directors and by the principal officer of the 
company and, if the company has a managing director or managing agent, by 
that director or managing agent, in the case of a firm, by two partners of the 
firm, and, in the ease of an insurer being an individual by the insurer himself . 

(3) Where the insurer’s principal place of business or domicile is out- 
side British India, he shall forward to the Superintendent of Insurance, along 
with the documents referred to in section 11, the balance-sheet, profit and loss 
account and revenue account and the valuation reports and valuation state- 
ments, if any, which the insurer is required to file with the public authority 
of the country, in which the insurer is constituted, incorporated or domiciled 
or,- where such documents are not required to be filed, a certified statement 
showing the total assets and liabfiities of the insurer at the close of the period 
covered by the said documents and his total income and expenditure during that 


liEd. EBi', 

t Siibstitated for th© words within six 
months** by sec. il of Act Xll± of 1941 . 
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16. (1) Where by the law of the eomitry in which an insurer j not being 

an insurer specified in sub-clause (a) {%%) or sub- 
Eetums by insarers esta- clause (b) of clause (9) of section 2, is constituted, 
outside Britisii incorporated or doraieiled, the insurer is required to 
prepare and to furnish to a public authority of that 
country documents of substantially the same nature as the documents required 
to be furnished as returns in accordance with the provisions of section 15, the 
provisions of sub-section (2) of this section shall apply to such insurer in lieu 
of the provisions of sections 11, 12, 13 and 15. 

(2) The insurer shall, within the time specified m sub-section (1) of 
section 15, furnish to the Superintendent of Insurance four certified copies in 
the English language of every balance-sheet, account, abstract, report and state- 
ment supplied to the public authority referred to in sub-section (1) of this 
section, and in addition thereto, ^[four certified copies] in the English lan- 
guage of each of the following statements, namely: — 

(a) a statement '[^^dited by a person duly qualified under the law of 
the insurer’s country] showing the assets held by the insurer in India ^[as at 
the date of any balance-sheet so furnished] ; 

(i) ^[for each class or sub-class of insurance business for which he is 
required under sub-section (1) of section 10 to keep a separate account of 
receipts and payments, a revenue account for the period covered by any account 
so furnished] in the form or forms set forth in Part II of the Third Schedule 
applicable to ^[that class or sub-class of insurance business] ^[and similarly 
audited,] showing separately with respect to business transacted by the insurer 
in India the details required to be supplied in a revenue account furnished 
under this clause of this sub-section; 

(c) ®[a separate abstract of the valuation report in respect of all business 
transacted in India in each class or sub-class of insurance business to which 
section 13 refers, prepared in the manner required by that section, and] ; 

(d) a declaration in the prescribed form stating that all amounts receiv- 
ed by the insurer directly or indirectly whether from his head office or from 
any other source outside India have been shown in the revenue account except 
such sums as properly appertain to the capital account . 


17. Where an insurer, being a company incorporated under the Indian 
Companies Act, 1913 "^[or under the Indian Corn- 
Exemption from certam panies Act, 1882, or under the Indian Companies Act, 

Compames Mt, 1913 repealed thereby,] in any year 

furnishes ^[his balance-sheet and accounts] in accor- 
dance with the provisions of section 15, he may at the same time send to the 
Registrar of Companies ^[copies of such balance-sheet and accounts] ; and 
[where such copies are so sent] it shall not be necessary for the company 
u copies of the balance-sheet and accounts] with the Registrar as required 

by sub-section (p of section 134 of that Act and ^^[such copies so sent] [shall 
be chargeable with the same fees and] shall be dealt with in all respects as if 
they ^vere filed in accordance with that section. 


LEa. REF. 

1 Substituted for the words ‘^four copies'* 
by sec 7 of Act XI of 1939. 

2 Inserted by sec. 7 of Act XI of 1939. 

S Added by sec. 12 of Act XIII of 1941. 

4 Substituted for the words ‘ ^ for each class 
of insurance business carried on. by him, a 
revenue account'', Md, 

5 Substituted for the words ^^that class of 
business", ibid. 

6 This clause was substituted, ibid^ 

7 Inserted by sec. 8 of Act XI of 1939. 


s Substituted for the words ^^his accounts 
and balance-sheet'*, ibid. 

9 Substituted for the words ‘ ^ a copy of 
such accounts and balance-sheet", ^btd. 

10 Substituted for the words where such 
copy is so sent", ibid. 

11 Substituted for the words ^‘to file a 
balance-sheet", ibid, 

12 Substituted for the words ‘^the copy of 
the accounts and balance-sheet so sent** by 
sec. 8 of Act XI of 1939. 

r 18 Inserted by sec, 13 of Act of 1941^ 
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^LIT-A. Nothing in this Act shall apply to the preparation of accounts by 
This Act not to apply an insurer and the audit and submission thereof in 
to preparation of accounts, ^respect of any accounting year which has expired 
etc,, for periods prior to this prior to the commencement of this Act, and notwith- 
Act coming into foieo. standing the other provisions of this Act, such ac- 
counts shall be prepared, audited and submitted in 
accordance with the law in force immediately before the commencement of this 
Act.] 

18. Every insurer shall furnish to the Superintendent of Insurance a certi- 

fied copy of every report on the affairs of the concern 
^uinisnmg repoits submitted to the members or policy-holders 

of the insurer immediately after its submission to the members or policy-holders 
as the ease may be* 

19. Every insurer, being a company or body incorporated under any law for 

the time being in force in British India, shall furnish 
Abstract of proceedings Supermtendent of Insurance an abstract of the 

® ® proceedings of every general meeting within thirty 

days from the holding of the meeting to which it relates. 

20. ( 1 ) Every return furnished to the Superintendent of Insurance or a 

^ ^ ^ ^ . certified copy thereof shall be kept by the Superinten- 

Sd Sy 0 ? inspection; and any person 

pies. ^ procure a copy of any such return, or of any part 

thereof, on payment of a fee of six annas for every 
hundred words or fractional part thereof required to be copied, any five figures 
being deemed equivalent to one word. 

(2) A prmted or certified copy of the accounts, statements and abstract 
furnished in accordance with the provisions of section 15 or section 16 shall, 
on the application of any shareholder or policy-holder made at any time with- 
in two years from the date on which the document was so furnished, be sup- 
plied to him by the insurer within fourteen days when the insurer is consti- 
tuted, incorporated or domiciled in British India and in any other case within 
one month of such application. 

(3) A copy of the memorandum and articles of association of the insurer, 
i£ a company, shad on the application of any policy-holder, be supplied to him 
by the insurer on payment of one rupee . 

Powers of Superintendeiit ^ (1) If it appears to Supeimtendent of 

Of Insurance regarding re- Insurance that any return furnished to him under the 
turns. provisions of this Act is inaccurate or defective in any 

respect, he may — 

(d) require from the insurer such further information, certified if he so 
directs by an auditor or actuary, as he may consider necessary to correct or 
supplement such return; 

(b) cad upon the insurer to submit for his e:j:ammation at the principal 
place of business of the insurer in British India any book of account, register or 
0 ther documents or to supply any statement which he may specify in a notice 
served on the insurer for the purpose; 

(c) examine any officer of the insurer on oath in relation to the return; 

(d) decline to accept any such return unless the inaccuracy has been cor- 
rected or the deficiency has been supplied before the expiry of one month from 
the date on which the requisition asking for correction of the inaccuracy or 
supply of the deficiency was delivered to the insurer and if he declines to 

afiy such return, the insurer shad be deemed to have failed to comply 
with the provisions of section 15 or section 16 relating to the furnishing of 
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(e) The Court may on the application of an insurer and after hearing 
the Superintendent cancel any order made by the Superintendent under clause 
(a), (b) or (c) of sub-section ( 1 ) or may direct the acceptance of any return 
which the Superintendent has declined to accept, if the insurer satisfies the 
Court that the action of the Superintendent was in the circumstances unreason- 
able: 

^ [Provided that no application under this sub-section shall be entertained 
unless it is made before the expiration of four months from the time when the 
Superintendent of Insurance made the order or declined to accept the return j 

22. If it appears to the Superintendent of Insurance that an investigation or 
valuation to which section 13 refers ^[or an abstract 
Powei of Superintendent of a valuation report furnished under clause (c) of 
of Insurance to order re- gxib-section (2) of section 16] does not properly indi- 
vaiua ion condition of the affairs of the insurer by 

reason of the faulty basis adopted in the valuation, he may, after giving notice 
to the insurer and giving him an opportunity to be heard, cause an investiga- 
tion and valuation to be made at the expense of the insurer by an actuary ap- 
pointed by the insurer for this purpose and approved by the Superintendent 
of Insurance* 

23. (1) Every return furnished to the Superintendent of Insurance, 

_ which has been certified by the Superintendent to be 

a return so furnished, shall be deemed to be a return 

so furnished. 

(2) Every document, purporting to fee certified by the Superintendent of 
Insurance to be a copy of a return so furnished, shall be deemed to be a copy 
of that return and shall be received in evidence as if it were the original re- 
turn, unless some variation between it and the original return is proved . 

24. [Summary of returns to be publish^d.l Omitted by 8. 16 of the Insu- 
rance (Amendment) Act, 1941 (XJJI of 1941) . 

25 No insurer shall publish in British India any 
* to be published in a form other than that in which it has been 

in s a u ory orms. furnished to the Superintendent of Insurance: 

Provided that nothing contained in this section shall prevent an insurer 
from publishinsr a true and accurate abstract from such returns for the pur- 
poses of publicity, 

26. Whenever any alteration occurs or is made which affects any of the 
matters which are required under the provisions of 
sub-section (2) of section 3 to accompany an applica- 
tion by an insurer for registration, the insurer shall 
forthwith furnish to the Superintendent of Insurance 
full particulars of such alteration. 

^fAll such particulars shall be authenticated in the manner required by 
that sub-section for the authentication of the matters therein referred to, and, 
where the alteration affects the assured rates, advantages, terms and conditions 
offered in connection with life insurance policies, the acturial certificate refer- 
red to in clause (/) of the said sub-section shall accompany the particulars of 
the alteration.] 

Investment, Loans and Management. 

27. (1) Every insurer incorporated or domiciled in British India shall, sub- 
Inv^xtment of assets and 1®°* *0 provisions of sub-section (3), at all times 

xestriction on loans. invest and hold invested ass^^ts equivalent to not less 

than fiftv-five per cent, of the sum of the amount of 


Alterations in the particu- 
lars fnmislied with appli- 
cation for registration to be 
reported. 


BEG. BEF. 

3 This proviso added hy sec. 14, Act XIII 
of 1941. 


2 Inserted by sec. 15, ibid, 
? A6ded by see. 17, ibid,, 
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Ms liabilities to holders of life insurance policies in India on account of matur- 
ed claims and the amount required to meet the liability on policies of life in- 
surance maturing for payment in India, less the amount of any deposit made 
under section 7 ^[or section 98] by the insurer in respect of his life insurance 
business and less any amount due to the insurer for loans granted by him on 
policies of life insurance ^[maturing for pa 3 unent in India and within their sur- 
render values], in the manner following, namely, twenty-five per cent, of the 
said sum in Government securities and a further sum equal to not less than thirty 
per cent, of the said sum in Government securities or other approved securi- 
ties or securities of or guaranteed as to principal and interest by the Govern- 
ment of the United Kingdom. 

JSxplanaiion.—Tht provisions of this sub-section shall apply also to in- 
surers incorporated in or domiciled in the United Kingdom* 

(2) An insurer incorporated or domiciled elsewhere than in British 
India or the United Kingdom shall, subject to the provisions of sub-section » 3), 
at all times invest and hold invested assets equivalent to not less than the sum 
of his liabilities to holders of life insurance policies in India on account of 
matured claims and the amount required to meet the liability on policies of life 
insurance maturing for payment in India, less the amount of any deposit mads 
under section 7 ^[or section 98] by the insurer in respect of his life insurance 
busmess and less any amount due to the insurer on loans granted by him on 
policies of life insurance ^ [maturing for payment in India and within their sur- 
render values,] in the manner following, namely, thirty-three and one-third per 
cent, of the said sum in Government securities, and the balance in Govern- 
ment securities, or other approved securities or securities of or guaranteed as to 
principal and interest by the Government of the United Kingdom. 

+ 1 , insurer carrying on business at the commencement of this Act 

to whom sub-section (1) or sub-section (2) applies shall before the expirv of 
four years from the commencement of this Act invest the total amount requir- 
ed to be invested by those sub-sections in the manner required thereby: 

T .T that of such total amount the insurer shall have invested not 

less than one-fourth in securities of the nature specified in sub-section (1) be- 
fore the expiry of one year, not less than one-half before the expiry of two 

tn section to be held mvegteaby an insurer 

cLS S “ trust for the discharge of 

S?eside?t f suh-seotion (2) and shall he vested in trus- 
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IiEG. BEF. 

« hy sec. 10, Act XT of 1933. 

^ o words were inserted, ibid, 
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Statement of Investments 
of assets. 


consists of, individuals domiciled elsewliere than in British India or the United 
Kingdom. 

28. ^ [Every insurer registered nnder this Act carrying on the busi- 
ness of life insurance shall every year, within thirty- 
one days from the beginning of the year, submit to 
the Superintendent of Insurance a statement showing 

as at the 31st day of December of the preceding year the assets held invested in 
accordance with section 27, and all other particulars necessary to establish that 
the requirements of that section have been complied with, and such statement 
shall be certified by a principal officer of the insured. 

(2) Every such insurer shall also furnish, within fifteen days from the 
Iasi day of March, June and September, a statement certified as aforesaid show- 
ing as at the end of each of the said months the assets held invested in accord- 
ance with section 27 . 

(3) The Superintendent of Insurance may at his discretion require any 

insurer to whom sub-section (1) applies to submit before the 1st day of August 
in each or any year a statement of the nature referred to in sub-section (1), 
certified as required by that sub-section and prepared as at the 30th day of 
June. r ^ ^ 

(4) In the case of an insurer having his principal plaee^ of business or 

domicile outside British India, the Superintendent of Insurance may, on appli- 
cation made by the insurer, extend the periods of fifteen and thirty-one days 
mentioned in the foregoing sub-sections to thirty days and sixty days, respec- 
tively.] ^ ^ 

^[(5) The Superintendent of Insurance shall be entitled at any time to 
take such steps as he may consider necessary for the inspection or verification of 
the assets invested in compliance with section 27 ®[or for the purpose of secu- 
ring the particulars necessary to establish that the requirements of that section 
have been complied with] . “^fThe insurer shall comply with any requisition made 
in this behalf by the Superintendent of Insurance and if he fails to do so 
within two months from the receipt of the requisition he shall be deemed to 
have made default in complying with the requirements of this section.] 

29. ®[(1)] No insurer shall grant loans or temporary advances either on 

Prohibition of loans livpotheeation of property or on personal security or 

otherwise, except loans on life policies issued by him 
within their surrender value, to any director, manager, managing agent, actuary, 
auditor or officer of the insurer if a company, or where the insurer is a firm, to 
any partner therein,^ or to any other company or firm in which any such direc- 
tor, manager, managing agent, actuary, officer or partner holds the position of a 
director, manager, managing agent, actuary, officer or partner: 

Provided that nothing herein contained shall apply to loans made by an 
insurer to a banking company: 

Provided further that every existing loan to any director, manager, 
managing agent, auditor, actuary, officer or partner, notwithstanding any con- 
tract to the contrary, shall be repaid within one year from the commencement 
of this Act, and in case of default, such defaulting director, manager, manag- 
ing agent, auditor, actuary, officer or partner shall cease to hold office on the 
expiry of one year from the commencement of this Act : 

Provided further that nothing in this section shall prohibit a company 
from granting such loans or advances to a subsidiary company or to any other 
company of which the company granting the loan or advance is a subsidiary 
company. 


LEG. BEF. 

1 Substituted for the oriHnal sub-see. (1) 
by sec 18, Act XTII of 1941. 

2 Be-nuuibered (5), by, 

8 Inserted by sec. 6, Act XX of 1940, 


4 Substituted for the words '*and the insn- 
rer shall comply with all requisitions made by 
the Superinteudent in that behalf tdtJ. 

5 Be-numbered as sub-sec. ^1^ of that Sea- 
ton by sec. 19, Act Xltt of 1941 «. ' 
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^[(2) The provisions of section 86-D of the Indian Companies Act; J913; 
shall not apply to a loan granted to a director of an insurer being a company, 
if the loan is one granted on the security of a policy on which the insurer bears 
the risk and the policy was issued to the director on his own life, and the loan 
is within the surrender value of the policy.] 

30. If by reason of a contravention of any of the provisions of section 27 

.r . . 3. ^ or section 29, any loss is sustained by the insurer or bv 

etc., for loss due to con' policy-holders, every director, manager, managing 
traventions of Ss. 27 and agent, officer or partner who is knowingly a party to 
29. such contravention shall, without prejudice to any 

other penalty to which he may be liable under this 
Act be jointly and severally liable to make good the amount of such loss. 

31. None of the assets in British India of any insurer shall, except in the 
Assets of insurer how to ^^se of deposits made with the Eeserve Bank of India 

be kept. under section 7 ^[or section 98] or in so far as assets 

are required to be vested in trustees by sub-section ( 4) 
of section 27, be kept otherwise than ®fin the name of a public officer approv- 
ed by the Central Government, or] in the corporate name of the undertaking, 
if a company, or in the name of the partners, if a firm, or in the name of 
the proprietor, if an individual. 

Limitation on employ- 32. (1) No insurer shall, after the eommentie- 

ment of managing agents meiit of this Act, appoint a managing agent for the 

remuneration conduct of his business, 
payable to them. 

(2) Where any insurer engaged in the business of insurance before the 
commencement of this Act employs a managing agent for the conduct of the 
business,^ then, notwithstanding anything to the contrary contained in the Indian 
Companies Act, 1913, and notwithstanding anything to the contrary contained 
in the articles of the insurer, if a company, or in any agreement entered into 

the insurer, such managing agent shall cease to hold office on the expiry of 
three years from the commencement of this Act and no compensation shall be 
payable to him by the insurer by reason only of the premature termination of 
his employment a,s managing agent. 

(3) After the commencement of this Act, notwithstanding anything con- 
tained in the Indian Companies Act, 1913, and notwithstanding anything to 
the^ contrary contained in any agreement entered into by an insurer or in the 
articles of association of an insurer being a company, no insurer shall pay to a 
managing agent and no managing agent shall accept from an insurer as re- 
muneration for his services as managing agent more than two thousand rupees 
per month in all, including salary and commission and other remuneration pay- 
able to and receivable by him, for his services as managing agent . 

[Investigation]^ 

33. (1) If the Superintendent of Insurance has reason to belive that the 


^ ^ biterests of the policy-holders of an insurer are in 
of ^^^t an insurer is unable to meet his obli- 

speetion, gations or has made default in complying with any 

. . provisions of this Act, or that an offence under 

tms^ Act has been or is likely to be committed by an insurer or any officer of 
an insurer, or if he receives a requisition in this behalf signed by shareholders 
of an insimer being a company not less in number than one-tenth of the whole 
Doay of sh^eholders^ and holding not less than one-tenth of the whole share 
^ ^ requisition in this behalf signed by not less than 

policy-holders holding policies of life insurance that have been in force for 
not less t han three years and are of the total value of not less than fifty thousand 

3 These words were inserted, ibid. 
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rupee? and supported by an affidavit, lie may, after giving notice to tho in- 
surer and giving him an opportunity to be heard, ^ [order an investigation of 
the affairs of the insurer to be made by an auditor or actuary, or by both an 
auditor and an actuary appointed simultaneously, or first by an auditor only or 
an actuary only and afterwards by an actuary or auditor, or may himself 
make such investigation : 

Provided that an auditor or actuary appointed foi this purpose by the 
Superintendent of Insurance shall not be an auditor or actuary in the emplo37 of 
the insurer.] 

( 2 ) The Court may, 011 the application of an insurer and after giving 
notice to and hearing the Superintendent of Insurance, forbid such action by the 
Superintendent, if the insurer satisfied the Court that it is unnecessary in the 
circumstances : 

2 [Provided that no application under this sub-section shall be entertained 
unless it is made before the expiration of three months from the date on which 
the Superintendent of Insurance intimates to the insurer his intention to take 
such action.] 

^[( 3 ) The results of any investigation made under this section shall he 
recorded in writing by the auditor or actuary appointed or by the Superinten- 
dent of Insurance, as the case may be, and four copies of the record shall be 
supplied to the Superintendent of Insurance; and when the investigation is 
completed a copy of such record, or where both an auditor and an actuary have 
been appointed, of each such record, shall be furnished by the Superintendent 
of Insurance to the insurer and to the shareholders or the policy-holders who 
have sent a requisition for such an investigation.] 

( 4 ) The Superintendent of Insurance may require the insurer to com 
ply within a time to be specified by him (not being less than fifteen days from 
the receipt of the notice by the insurer) with any directions he may issue to 
remedy defects disclosed by such ^[investigation]. 

( 5 ) If, as a result of any investigation made under this section, the 
Superintendent of Insurance is of opinion that it is necessary in the interests of 
the policy-holders that the business of the insurer should be wound up, or if 
the insurer fails to comply with any directions issued under sub-section ( 4 ), the 
Superintendent may, after giving notice to the insurer and giving him an oppor- 
tunity to be heard, apply to the Court to have the business of the insurer wound 



LEG. REF, nol afford a basis for judicial determpation. 

3 Substituted for the words ''appoint an The final order should at least give some m- 
auditor or actuary or both, not being an dication of the matters substantially in dis- 
auditor or actuary in the employ of the pute between the parties and the reasons for 
insurer, to investigate the affairs of tho in- dismissing the application. 203 I.C. 395==4:4: 

surer, or may himself mate such investiga- P L.R. 288=1942 L»ah. 267=1. L.R, (1943) 

tion^’ by see. 20, Act XIII of 1941. Lah. 601. 

c* This proviso was added, ibid. Sec. 33 ( 2 ): Order or District Judge^ 

3 This sub-section was substituted, ibid. Revision. — The High Court has power to iu- 

4 Substituted by Act XXY of 1942 . terf ere in revision with an order passed by a 

— - District Judge under sec. 33 (2) of the In- 

Sec. 33 ( 2 ): Disposal of application — surance Act. The fact that the power given 
Duty of Court. — Before an application under to the District Judge of issuing prohibitory 
-sec. 33 (2) can be dismissed there must at order under sec. 33 (2) is discretionary does 
least be some serious attempts to see whe- nol exclude the power of revision when ibere 
thei the party affected by the order of tho has been an irregularity in the exercise of 
Superintendent of Insurance has good rea- juiisdiction . The party affected by an order 
sons for opposing the inv^tigation, even of the District Judge is not limited to sbow- 
though it may not be possible to do more than ing that the ^ order was not issued without 
conduct a summary enquiry. Merely to allow good reason in the first instance? but is en- 
a party to put documents on the record with- titled to show that the reasons have disap- 
out any means of proving their contents to peared and that there is no longer any neces- 
be correct, when this is denied by the other 3 ity for an investigation from outside. 203 
side, does not amount to the taking of evi- I.C. 395=44 P. L.R. 288=1942^ Lah. 267«* 
dence in any true sense of the words and docs 
ac.M -— 388 
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84. When any investigation is made in pursuance of section 33 the provi- 

■n- ,, sions of section 140 of the Indian Companies Act, 
Powers of niveshgator. purposes of such investi- 

gation as they apply to an investigation made in pursuance of section 138 of that 
Act, and all expenses of and incidental to such investigation ^[including any 
expenses incurred before the making of an order by the Court under sub-see- 
tion (2) of section 33] shall be defrayed by the insurer, ^[shall have priority 
over other debts due from the insurer and shall be recoverable as an arrear of 
land-revenue.] 

Amalgamation and Tkanspeb op Insurance Business. 

35. (1) No life insurance business of an insurer specified in sub-clause (a') 

. - .. , ^ (ii) or sub-clause (h) of clause (9) of section 2 shall 

fer r&Mce CLi”*' transferred to * [my person or transferred to] or 

amalgamated with the life insurance business of any 
other insurer except in accordance with a sehepie prepared under this section and 
sanctioned by the Court having jurisdiction over one or other of the ^[parties 
concerned.] 

(2) Any scheme prepared under this section shall set out the agreement 
under which the transfer or amalgamation is proposed to be effected, and shall 
contain snch further provisions as may be necessary for giving effect to the 
scheme . 

(3) Before an application is made to the Court to sanction any such 
scheme, ‘ notice of the intention to make the application together with a state- 
ment of the nature of the amalgamation or transfer, as the ease may be. and of 
the reason therefor shall, at least two months before the application is made, be 
sent to the Central Government, ®[and certified cbpies, four in number, of each 
of the following documents shall be furnished to the Central Government, and 
other such copies shall] during the two months aforesaid be kept open for +he 
inspection of the members and policy-holders at the principal and branch oifiees 
and chief agencies of the insurers concerned, namely: — 

(<x) a draft of the agreement or deed under which it is proposed to effect 
the amalgamation or transfer ; 

®[(&) balance-sheets in respect of the insurance business of each of the 
insOTers ^ncerned in such amalgamation or transfer, prepared in the Form set 
torth in Part II of the First Schedule and in accordance with the regulations 
contained m Part^ I of that Schedule ; 

(c) actuarial reports and abstracts in respect of the life insurance busi- 
ness of each of the insurers so concerned, prepared in conformity with the 

Fourth and Fifth Schedules and in accordance 
with the regulations contained in Part I of the Schedule concerned; 

i j ± proposed amalgamation or transfer, prepared by an 

mdependent actuary who has never been professionaUy connected with any of 

T amalgamation or transfer at any time in the five 
years preceding the date on which he signs his report; 

was reports on which the scheme of amalgamation or transfer 

an,! abstracts referred to in clauses (b). (c) 

?er if iSiS r f 1®*® i* amalgamation or trans- 

tdeSSS’Slonf ® Court is 


_ Lm. KEP. . 

ilnsertea TefeoroectiTe effect) hy 

see. 21, Act Xm of 1941, 

retrospecHve effect), ibid. 

te a. ,*1, 


5 Subatitiitfed for the words **and certified 
copies of the folJowing doc^^meIl^s shall be 
furnished to the Central Government and 
shall by sec. 22, Act XIH of 1941. 

6 Substituted for the oriwnal ^Is, (B) and 
(o), sec. 7, Act XX of 1940. 
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Provided that if the Central Government so directs in the case of 
particular insurer there may he substituted respectively for the balance-sheet, 
report and abstract referred to in clauses (b) and (c) prepared in accordance 
with this sub-section certified copies of the last balance-sheet and last report and 
abstract prepared in accordance with sections 11 and 13 ^ [of this Act or sections 
7 and 8 of the Indian Life Assurance Companies Act, 1912] if that balance-sheet 
is prepared as at a date not more than twelve months, and that report and ab- 
stract as at a date not more than five years, before the date on which the 
application to the Court is made under this section.] 

(4) Where an application under sub-section (3) is made to the Court 
within three months from the commencement of this Act, the Court may, on 
application, extend for the insurer whose business is to be transferred to or 
amalgamated with the business of another insurer, the time allowed for registra- 
tion ^ [under section 3 and for the payment of the instalments of the deposit 
under section 7 or section 98] for such period not exceeding nine months as 
the Court may think fit. 

36. When any application such as is referred to in sub-section (3) of sec- 

tion 35 is made to the Court, the Court shall cause, if 
Sanction of ^algama- jgpeeial reasons if so directs, notice of the appli- 
<ion and transfer by Court, resident in British 

India or in an Indian State who is the holder of a life policy of any insurer con- 
cerned and shall cause a statement of the nature and terms of the amalgamation 
or transfer, as the ease may be, to be published in such manner and for such 
period as it may direct and, after hearing the directors and such policy-holders 
as apply to he heard and any other persons whom it considers entitled to be 
heard, may sanction the arrangern'ent, if it is satisfied that no sufficient objection 
to the arrangement has been established ^[and shall make such consequential 
orders as are necessary to give effect to the arrangement, including orders as to 
the disposal of any deposit made under section 7 or section 98] : 

'^[Provided that — 

(a) no part of the deposit made by any party to the amalgamation or 
transfer shall be returned except where, after effect is given to the arrangement, 
the whole of the deposit to be made by the insurer carrying on the amalgamated 
business or the person to whom the business is transferred is completed, 

(b) only so much shall be returned as is no longer required to complete 
the deposit last mentioned in clause (a), and 

(c) while the deposit last mentioned in clause (a) remains uncompleted, 
no accession, resulting from the arrangement, to the amount already deposited 
by the insurer carrying on the amalgamated business or the person to whom the 
business is transferred shall be appropriated as payament or part payment of any 
instalment of deposit subsequently due from him under section 7 or section 98 . ] 

37. Where an amalgamation takes place between any two or more insurers, 

or ® [where any business of an insurer is transferred] 
whcthcr in accordance' with a scheme confirmed by 
the Court or otherwise, the insurer carrying on the 
amalgamated business or ^[the person to whom the business is transferred] as 
the case may be, shall, within three months from the date of the completion of 
the amalgamation or transfer, '^[furnish in duplicate to the Central Govern- 
ment] — 


LEa. EEF. 

1 Inserted (with retrospective effect) hy 
sec. 22, Act Xltl rf 1941. 

2 Substituted for the words and ffgnres 
'^and for the payment of the first instalment 
of the deposit tinder sees. 3 and 7^' by sec. 
13, Act XI of 1939. 

3 Added by sec. 8, Act XX of IsUo. 

4 Proviso added by sec. 23, Act\XIII of 


1941. 

5 Substituted for the words ** where any 
business of one insurer is transferred to an- 
other” bv see. 24, ibid, 

6 substituted for the words ^'the insurer 
to whom the business is transferred^^ by 

7 Substituted for the words famish to 
"the Central (jrovemment’% 
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(fl) a certified copy of the scheme, agreement or deed under which the 
amalgamation or transfer has been effected, and 

(1) ^[a declaration signed by every party concerned] or in the case of a 
company by the chairman and the principal officer that to the best of their belief 
every payment made or to be made to any person whatsoever on account of the 
amalgamation or transfer is therein fully set forth and that no other payments 
beyond those set forth have been made or are to be made either in money, poli- 
cies, bonds, valuable securities or other property by or with the knowledge of 
any parties to the amalgamation or transfer, and 

^[(c) where the amalgamation or transfer has not been made in accor- 
dance with a scheme sanctioned by the Court under section 36 — 

(1) balance-sheets in respect of the insurance business of each of the 
insurers concerned in such amalgamation or transfer, prepared in the Form set 
forth in Part II of the First Schedule and in accordance with the regulations 
contained in Part I of that Schedule, and, 

(ii) certified copies of any other reports on which the scheme of amalga- 
mation or transfer was founded.] 

Assignment or Transfer of Policies and Nominations. 

38. (1) A transfer or assignment of a policy of life insurance, whether 

with or without consideration, may be made only by 
Assignment and transfer an endorsement upon the policy itself or by a sepa- 
0 insniance po leies. instrument, signed in either case by the transferor 

or by the asisgnor or his duly authorised agent and attested by at least one wit- 
ness specifically setting forth the fact of transfer or assignment. 

(2) The transfer or assignment shall be complete and effectual upon tlie 
execution of such endorsement or instrument ^uly attested but ® [except wliere 
the transfer or assignment is in favour of the insurer] shall not be operative as 
against an insurer and shall not confer upon the transferee or assignee, or his 
legal representative, any right to sue for the amount of such policy or the moneys 
secured thereby until a notice in writing of the transfer or assignment •'^[‘^fand’j 
either the said endorsement or instrument itself or a copy thereof certified to be 
correct by both transferor and transferee or their duly authorised agents] ® [have 
been delivered] to the insurer * *] ; 

[Provided that where the insurer maintains one or more places of busi- 
ness in British India, such notice shall be delivered only at the place in British 
India mentioned in the policy for the purpose or at his principal place of busi- 
ness in British India.] 

(3) The date on which the notice referred to in sub-section (2) is deli- 
vered to the insurer shall regulate the priority of all claims under a transfer or 
assignment as between persons interested in the policy ; and where there is more 
than one instrument of transfer or assignment the priority of the claims under 
such instruments shall be governed by the order in which the notices referred to 
in sub-section (2) are delivered. 

(4) Upon the receipt of the notice referred to in sub-section (2), the 
insurer shall record the fact of such transfer or assignment together with the 
date thereof and the name of the transferee or the assignee and shall, on the re- 


* hm. BEP. 

1 Substituted for tbe words ''a drclaration 
signed by every insurer concerned’^ by see. 
24, Act XIII of 1941. 

2 This clause was subtsitued, ibid. 

3 Inserted by sec. 14, Act XI of 1939. 

4 Substituted for the words '^together 
with»> by see. 25, Act XIII of 1941. 

5 Substituted for the words *'has been de- 
livered’*, ibid. 

8 The words **at his principal placo of 
business in British India by or on behalf of 


the transferor or transferee” were omitted 
by sec. 14, Act XI of 1939. 

7 This proviso was added, ibid. 


Skc. 38. — ^Where an assignment of a policy 
of life assurance was only by way of secu- 
rity for an overdraft and is redeemed by pay- 
ment of the debts after the death of the as- 
su’'ed; its benefits revert back to the estate 
of the deceased. 20 Luck. 194=1945 O.W. 
lx. 8=1945 Ona 152. 
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quest of the person by whom the notice was given, or of the transferee or assig- 
nee, ou pyment of a fee not exceeding one rupee, grant a written acknowledg- 
ment of the receipt of such notice, and any such acknowledgment shall be con- 
clusive evidence against the insurer that he has duly received the notice to which 
such acknowledgment relates. 

(5) ^[Subject to the terms and conditions of the transfer or assignment, 
the insurer shall, from the date of the receipt of the notice referred to in sub- 
section (2),] recognise the transferee or assignee named in the notice as the 
only person entitled to benefit under the policy, and such person shall be subject 
to all liabilities and equities to which the transferor or assignor was subjeco at 
the date of the transfer or assignment and may institute any proceedings in re- 
lation to the policy without obtaining the consent of the transferor or assignor 
or making him a party to such proceedings. 

2 [(6) Any rights and remedies of an assignee or transferee of a policy 
of life insurance under an assignment or transfer effected prior to the com- 
mencement of this Act shall not be affected by the provisions of this section . J 

(7) Notwithstanding any law or custom having the force of law to the 
contrary, an assignment in favour of a person made with the condition that it 
shall be inoperative or that the interest shall pass to some other person i n the 
happening of a specified event during the ^[lifetime of the person whose life is 
insured] , and an assignment in favour of the survivor or survivors of a num- 
ber of persons shall be valid. 

39. (1) The holder of a policy of life insurance ^[on his own life, 

may, when effecting the policy or at any time before 
Nomination by policy- policy matures for payment, nominate the person 

or persons to whom the money secured by the policy 
shall be paid in the event of his death. 

(2) Any such nomination in order to be effectual shall, unless it is in- 
corporated in the text of the policy itself, be made by an endorsement on the 
policy communicated to the insurer and registered by him in the records relating 
to the policy and any such nomination may at any time before the policy ma- 
tures for payment be cancelled or changed by an endorsement or a further 
endorsement or a will, as the case may be ^[but unless notice in wririag of 
any such cancellation or change has been delivered to the insurer, the insurer 
shall not be liable for any payment under the policy made hona fide by him to a 
nominee mentioned in the text of the policy or registered in records of the 
insurer . ] 

'^[(3) The insurer shall furnish to the policy-holder a written acknow- 
ledgment of having registered a nomination or a cancellation or change thereof, 
ana may charge a fee note exceeding one rupee for registering such cancella- 
tion or change.] 


LEG. REE. 

1 Substituted for tbe words, brackets and 
figure ^‘Erom tbe date of the receipt of tke 
notice referred to m sub-sec. (2), tbe insurer 
shall/' by see. U, Act XI of 1939. 

2 This sub-section was subtsituted, ibid. 

3 Substituted for the words ^'life of the 
policy-holder", ibid. 

4 Inserted by sec . 15, Act XI of 1939 . 

s The words *not being an absolute assignee 
of the benefits under the policy,^ were omit- 
ted by see. 26, Act XIII of 1941. 

6 Added by see. 15, Act XI of 1939. 

7 This sub-section was substituted, ibid. 


Sec. 88 (5). — ^Where a policy of Hfelasu- 
ranee has been assigned and notice of assign- 


ment given to the Insurance Company and 
acknowledged the Insurance Company as 
bound under sec. 38 (5) to pay the money due 
under the policy to the assignee. 223 I.C. 609. 

Sec. 38 (7) — Though an assignment by a 
Mahomedan husband in favour of his wife be 
construed as a contingent gift it would be 
nevertheless valid, as see. 38 (7) renders the 
Mahomedan Law of gift inapplicable to it. 
1939 A.L.J. 1103=1939 All. 744::tI.L.R. 
(1939) All. 957, Life policy — ^Assignment — 
Condition that policy should revert to assured 
if assignee predeceases him before maturity — 
Valid in law even prior to the enactment of 
sec. 38 (7). I.L.R. (1944) Nag. 871=1944 
N.L.J'. 162=1944 Nag. 185, 
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(4) A transfer or assignment of a policy made in accordance witli sec- 
tion 38 shall automatically cancel a nomination : 

"^[Provided that the assignment of a policy to the insurer who bears the 
risk on the policy at the time of the assignment, in consideration of a loan grant- 
ed by that insurer on the security of the policy within its surrender value, or 
its reassignment on payment of the loan shall not cancel a nomination, but 
shall affect the rights of the nominee only to the extent of the insurer s inte- 
rest in the policy.] 

(5) Where the policy matures for gayn^ent during the ^[lifetime of the 
person whose life is insured] or where the nominee, or, if there are more no- 
miners than one, all the nominees die before the policy matures for payment, 
the amount secured by the policy shall be payable to the policy-holder or his 
heirs or legal representatives or the holder of a succession certificate, as the case 
may be. 

(6) Where the nominee or, if there are more nominees than one, a nomi- 
nee or nominees survive the ^ [person whose life is insured] , the amount secur- 
ed by the policy shall be payable to such survivor or survivors. 

(7) The provisions of this section shall not apply to any policy of life 
insurance to which section 66 of the Married Women’s Property Act, 1874, 
applies. 


40. 


Commission and Rebates and Licensing op Agents. 

(1) No person shall, after the expiry of six months from the com- 
mencement of this Act, pay or contract to pay any 
Prohibition of paymen^fc by remuneration or reward whether by way of conmiis- 

wise for procuring business. Sion or otherwise for soliciting or proctp-mg 

insurance business in India to any person except 
an insurance agent ^ ^ ^ ^ * or a person acting on behalf of an 

insurer who for the purposes of insurance business employs®** insurance agents. 

(2) No insurance agent * * « * contract to be 

paid by way of commission or as remuneration in any form an amount ex- 
ceeding, in the case of life insurance business, forty per cent, of the first 
year’s premium payable on any policy or policies effected through him and. five 
per cent, of a renewal premium, or, in the case of business of any other class, 
fifteen per cent, of the premiim : 

Provided that insurers, in respect of life insurance business only, may 
pay, during the first ten years of their business, to their insurance agenrs fifty- 
five per cent, of the first year’s premium payable on any policy or policies 
effected through them and six per cent, of the renewal premiums. 


LEG. EBE. 

2 Proviso added by see. 26, Act XIII of 
1941. 

2 Substituted for the words lifetime of 
tile policy-holder ’ % by sec, 15, Act XI of 
1939. 

3 These words were substituted for the 
word ‘ * poliey-holder ”, ibid, 

4 The words and figures licensed under 
see. 42” were omitted by sec, 16, ibid. 

3 The word licensed” was omitted, ibid. 


SBC. 40 (2); Geant of overeiding C5om- 

UISSIOK TO msM NOT LICENSED XJNDEE SEC. 42 
— ^Feemissibility.— A firm which is not licen- 
sed under see. 42, Act cannot be regarded as 
an insurance agent within the meaning of sec. 
40 (2) of the Act. The grant of overriding 
ccmmismon to such a firm is therefore no pro- 
hibited by the latter provision. 1943 O.W. 
N. Oadh 239« 

40 (3); Soorifi and 40 


(3), removes the prohibition for payment of 
giatuities or renewal commision under a con- 
tract existing prior to the 27th January, 1937, 
not only against an insurance agent who must 
be licensed under sec. 42, but against every 
other peison. 1943 O W.N, 44=1943 Oudh 
239. 

Life Insueance— Eigut to commission on 

RENEWAL PREMIUMS AFTER TERMINATION OF 
AGENCY.-— PriwcB facie the right of an agent to 
commission ceases on the termination of his 
employment except in eases in which the whole 
of the work necessary to earn the commission 
has been done by the agent before his employ- 
ment ceases. Where a good deal of work has 
to be done by the agents to prevent policies 
from lapsing the commisison on renewal pre- 
miums is not payable to the agent after the 
termination of his agency. 72 I. A. 315=r 
1946 P.C. 6=50 O.W.K. 73=(1946*) 2 M. 
L.J. 496 (P.O.). 
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(3) Nothing in this seetioB shaU prevent the payment under any conlracL 
existing prior to the 27th day ol! January, 1937, of gratuities or renewal com- 
mission to ^ [any person, whether an insurance agent within the meaning of this 
Act or not,j or to his representatives after his decease in respect of insniance 
business eltected through him before the said date. 

41. (1) No person shall allow or offer Jo allow, either directly or indirecily 

^ ^ ^ ^ as an inducement to any person to - [take out or re- 

Pio 1 1 ion 0 re a es. continue] an insurance in respect of any kind 

of risk relating to lives or property in India, any rebate of the whole or part 
of the commission payable or any rebate of the premium shown on the jpoiiey, 
nor shall any person taking out or renewing "[or continuing] a policy accept 
any rebate, except such rebate as may be allowed in accordance with the pub- 
lished prospectuses or tables of the insurer. 

^[Provided that the acceptance by an insurance agent of commission in 
connection with a policy of liie insurance taken out by himself on his own 
life shall not be deemed to be acceptance of a rebate of premium within the 
meaning of this sub-section if at the time of such acceptance the inburanee 
agent satisfies the prescribed conditions establishing that he is a iona }ule in- 
surance agent employed by the insurer.] 

(2) Any person making default in complying with the provisions of this 
section shall be punishable with fine which may extend to one hundred rupees, 
unless the default is made by a person ® [taking out or renewing or continuing] 
a policy, in which case he shall be punishable with fine which may extend to 
fifty rupees only, I 

42. .(1) The Superintendent of Insurance or an ofScer authorised by him 
in this behalf shall, in the prescribed manner and on 
payment of the prescribed fee which shall not be more 
than ^ [three rupees], issue to any individual '^[mak- 
ing an application in the prescribed manner] and not suffering from any of the 
disqualifications hereinafter mentioned a licence to act as an insurance agt nt tor 
the purpose of soliciting or procuring insurance business. 

(2) A licence issued under this section shall entitle the holder to act as 
an insurance agent for any registered insurer. 

(3) A licence issued under this section ^ [shall remain in force for a 
period of twelve months only from the date of issue] , but shall, if the applicant 
does not suffer from any of the disqualifications hereinafter mentioned, be re- 
newed from year to year on payment of ^[the prescribed fee which shall not be 
more than three rupees, and an additional fee of a prescribed amount not ex- 
ceeding one rupee by way of penalty if the application for renewal of the 
licence does not reach the issuing authority before the date on which the licence 
ceases to remain in force,] 

[Provided that when any licence is issued or renewed within thct year 
beginning on the day on which the Insurance (Amendment) Act, 1940, came 
into operation, the Superintendent of Insurance may specify the date, not being 
earlier than one year nor later than two years from the date of issue or rene- 
wal, on which the licence shall cease to be in force : 

Provided further that the Central Government may, by notification in the 
official Gazette, make provision in respect of licences, in force at the commence- 


Lieensing 
agents . 


o£ insurance 


1 Substituted for tbe words * * an insurance 
agent'' by sec. 10, Act XI of 1939. 

2 These words were substituted for the 
words effect or renew" by see. 27, Act 
XIII of 1941. 

..3 These words were inserted, ibid* 

4 This proviso was added, ibid* 

5 Substituted for the words effecting or 
renewing'' by see. 27, Act XIII of 1941, 

0 Substituted for the -^ords 'one rupee’ by 


see. 28, ibid* 

7 Substituted for the words ''making an 
application under this section", ibid* 

8 Substituted for the words, figures and 
letters "shall expire on the 31st day of 
March in each year" by sec. 9, Act of 
1940. 

9 Substituted for the words "a fee of one 
rui>ee" by see. 28, Act XIII of 1941. 

10 Inserted by sec. 9, Act XX of 1940, 
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ment of tlie Insurance (Amendment) Act, 1940, extending the period for which 
they are to remain in force by a term of from one to eleven months . ] 

(4) The disqualifications above referred to shall be the following: — 

{a) that the person is a minor; 

(b) that he is found to be of unsound mind by a Court of competent 
jurisdiction ; 

(c) that he has been found guilty of criminal misappropriation or crimi- 
nal breach of trust or cheating ^[or forgery or an abetment of or attempt to 
commit any such ofience] by a Court of competent jurisdiction : 

^[Provided that, where at least five years have elapsed since the comple- 
tion of the sentence imposed on any person in respect of any such ofience, the 
Superintendent of Insurance shall ordinarily declare in respect of such person 
that his conviction shall cease to operate as a disqualification under this clause;] 
{d) that in the course of any judicial proceeding relating to any policy 
of insurance or the winding up of an insurance company or in the course of an 
investigation of the affairs of an insurer it has been found that he has b<"eii 
guilty of or has knowingly participated in or connived at any fraud, dishonesty 
or misrepresentation ® [against an insurer or an insured,] 


(5) If it be found that an insurance agent suffers from any of the fore- 
going disqualifications, without prejudice to any other penalty to which he may 
be liable, the Superintendent of insurance shall, and if the agent has knowhigly 
contravened any provision of this Act may, caiice] the licence issued to the 
agent under this section. 

^[(6) The authority which issued any licence under this section may issue 
a duplicate licence to replace a licence lost, destroyed or mutilated on payment 
of the prescribed fee which shall not be more than one rupee.] 

43. (1) 'Every insurer and every person who acting on behalf of an insurer 

employs®^’^ insurance agents shall maintain a register 
insurimce gi^owing the name and address of every^*^ insurance 
agent appointed by him and the date on which his 
appointment began and the date, if any, on which his appointment ceased. 

(2) Any individual not holding a licence issued under section 42 who 
acts as an insurance agent shall be punishable wifh fine which may exteiid to 
fifty rupees, and any insurer who, or any person acting on behalf of an in- 
surer who, appoints as an insurance agent any individual not so licensed, or 
transacts any insurance business in India through any such individual, shall be 
punishable with fine which may extend to one hundred rupees. 

(3) The provisions of sub-section (2) shall not take effect until the expiry 
of six months from the commencement of this Act. 


Register 
agents . 


of 


44. Notwithstanding anything to the contrary in a contract between any 

ProMbition of cessation insurance agent forfeiting or 

of payments of commission, stopping payment of renewal commission to such in- 
. . suranee agent, no such person shall in respect of life 

msuranee business done in India refuse payment to an insurance agent, of com- 


LEG. BEE. 

1 Inserted by see. 28, Act XIII of 1941. 

2 This proviso was adde^ ibid. 

3 Substituted for the words ' ^ against an in- 
surer or an assured'^, by sec. 28, Act XTII 
of 1941. 

4 Added by see. 28, Act XIII of 1941. 

5 The word ‘^leiensed’^ was omitted by 
see. 29, ibid. 

c The words licensed tinder sec. 42” were 
omitted by sec. 30, ibid. 

Sec, 44: Scope A3sn> natuse op the ktohs 
coHPEEEEDf BY,— ‘Sec, 44 confers a right on an 
insurance ageht iMek takes effect on the ter- 


mination of his appointment, and if at that 
time the^ agent is an insurance agent, he 
comes within the section although at the 
time of his original employment, he was not 
an insurance agent. The fact that a fuU time 
agent has ^th the consent of the employer 
done a small amount of outside business of a 
character not engaged in by the employer is 
not sufacient to deprive him of the advan- 
tages conferred by sec. 44 . 72 I. A 315= 
1946 P.O. 6=50 C.W.lsT. 73=(1945) 2 O. 
L . J . 496 (P . 0 . ) . < ‘ Insurance Agent * > — 

Partnership not coming within definition 

Right to benefit of section, Se& 46 Bom L 
R, 279=1944 B. 166. 
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mission on renewal premiums due to Mm under tlie agreement by reason only 
of JJie termination of Ms agreement except for* fraud: 

Provided that such agent has served such person continually and exclu- 
sively for at least ten years, and provided further that, after Ms ceasing to 
act as agent, he does not directly or indirectly solicit or procure insurance 
business for any other person. 

Special Provisions op Law. 


Policy not to be called 
ia question ou g found of 
misstatement after two 
years . 


45. No policy of life insurance effected before the commencement of tMs 
Act shall after the expiry of two years from the date 
of commencement of tMs Act and no policy of life 
insurance effected after the coming into force of 
this Act shall, after the expiry of two years from the 
date on which it was effected, be called in question 

by an insurer on the ground that a statement made in the proposal for in- 
surance or in any report of a medical officer, or referee, or friend of the in- 
sured, or in any other document leading to the issue of the policy, was inaccu- 
rate or false, unless the insurer shows that such statement ^[was on a mate- 
rial matter or suppressed facts which it was material to disclose and that it 
was fraudulently made] by the policy-holder and that the policy-holder knew 
at the time of making it that the statement was false ^[or that it supi)ressed 
facts which it was material to disclose :] 

® [Provided that notMng in tMs section shall prevent the insurer from 
calling for proof of age at any time if he is entitled to do so, and no policy 
shall be deemed to be called in question merely because the terms of the policy 
are adjusted on subsequent proof that the age of the life insured was incor- 
rectly stated in the proposal,] 

46. The holder of a policy of insurance issued by an insurer in respect of 

insurance business transacted in British India after 
Application of British commencement of this Act shall have the right, 

m^Bi^ti^lndhu notwithstanding anything to the contrary contained 

in the policy or in any agreement relating thereto, to 
receive payment in British India of any sum secured thereby and to sue for 
any relief in respect of the policy in any Court of competent jurisdiction in 
British India; and if the suit is brought in British India any question of law 
arising in connection with any such policy shall be determined according to the 


law in force in British India : 

^ [Provided that nothing in this section shall apply to a policy of marine 
insuraneej . 

47. (1) Where in respect of any policy of life insurance maturing for 

payment an insurer is of opinion that by reason of 
ColT" ^ coveting claims to or insiifficiency of proof of 

title to the amount secured thereby or for any other 
adequate reason it is impossible otherwise for the insurer to obtain a satisfac- 
tory discharge for the payment of such amount,- ^ [the insurer may] before the 
expiry of nine months from the date of the maturing of the policy ^ [or, where 
the circumstances are such that the insurer cannot be immediately aware of 
such maturing, from the date on which notice of such maturing is given to the 
insurer,] apply to pay the amount into the Court within the jurisdiction of 
wMch is situated the place at which such amount is payable under the terms of 
the policy or otherwise. 


LEG. EEE, 

1 Substituted for the words ‘^was on a ma- 
terial matter and fraudulently mad©'' by 
sec. 31, Act Xni of 1941. / 

2 These words were added, 

s This proviso was added by see. 31^ Act 


XEII of 1941, 

3-a Added by Act VII of 1944. 

4 Substituted for the words ^‘the insurer 
shah'^ by see, 32,'Act XCII of 1941. 

5 These words were mserted by sec. 18, Act 
XI of 1939, 
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(2) A receipt granted by the Court for any sueb payment shall be a 
satisfactory discharge to the insurer for the payment of such amount, 

(3) An application for permission to make a payment into Court under 
this section shall be made by a petition verified by an affidavit signed by a prin- 
cipal officer of the insurer setting forth the following particulars, namely : — 

(a) the name of the insured person and his address; 

(h) if the insured person is deceased, the date and place of his death; 

(c) the nature of the policy and the amount secured by it; 

(d) the name and address of each claimant so far as is known to the in- 
surer with details of every notice of claim received; 

(e) the reasons why in the opinion of the insurer a satisfactory dis- 
charge cannot be obtained for the payment of the amount; and 

(/) the address at which the insurer may be served with notice of any 
proceeding relating to disposal of the amount paid into Court. 

(4) An application under this section shall not be entertained by the 
Court if the application is made before the expiry of six months ^[from the 
maturing of the policy by survival, or from the date of receipt of notice by the 
insurer of the death of the insured, as the case may be] . 

(5) If it appears to the Court that a satisfactory discharge for the pay- 
ment of the amount cannot otherwise be obtained by the insurer it shall allow the 
amount to be paid into Court and shall invest the amount in Government securi- 
ties pending its disposal. 

(6) The insurer shall transmit to the Court every notice of claim receiv- 
ed after the making of the application under sub-section (3), and any pay- 
ment required by the Court as costs of the proceedings or otherwise in connec- 
tion with the disposal of the amount paid into Court shall as to the costs of 
the application under sub-section (3) be borne by the insurer and as to any 
other costs be in the discretion of the Court. 

(7) The Court shall cause notice to be given to every ascertained claimant 
of the fact that the amount has been paid into Court, and shall cause notice 
at the cost of any claimant applying to withdraw the amount to be given to 
every other ascertained claimant. 


(8) The Court shall decide all questions relating to the disposal of claims 
to the amount paid into Court. 

48. (1) Where the insurer is a company incorporated under the Indian 

^ ^ . X. Companies Act, 1913, ^[or under the Indian Compa- 

Companies A^ct, 

1866, or under any Act repealed thereby,] and carries 
on tlie business of life insurance, not less than one-fourth of the -whole num- 
ber of the directors^ of the company ^ [shall notwithstanding anything to the 
contrary in the Articles of Association of the company be elected in the pres- 
cribed manner by the holders of poHcies of life insurance issued by tlie com- 
pany] . 

, Only and all persons holding otherwise than as assignees policies 

of life insurance issued by the company of such minimum amount and haviuir 
been m force for such minimum period as may be prescribed shall nuult4 
disquaMed ^der sub-section (2-a)] be eligible for election as directors under 
rah-s^tiou (1), and only and all persons holding policies of life insurance 
Msued by the company and having been in force at the time of the election 
for not less than six months shall he eligible to vote at such elections ; 

Provided that the assignment of a po Ucy to the person who took out the 

LEG*. REE’. 'Sec. 19 ibid, 

the death 3 Substituted by sec. 8S, Act XIII of 194.1 
O' ae f/ til® ^ This sub-section was inserted, W 

by survival” by see. 18, Aet XI ol 1930. 5 Added by Act -VTT of lola 

taThese -words and figures wetj, tesetted by ^ 
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policy shall not disq^ialify that person for being eligible for election as a direc- 
tor under sub-section (1) . 

^[(2-A) A person shall be eligible for election as a director under sub- 
section (1), of any company, if he is a director, officer, employee, or legal or 
technical adviser of that company, or of any other insurer, or is an insurance 
ao^ent or employer of insurance agents, and shall cease to be a directoi under 
sub-section (1) if after election he acquires, any disqualification specified in 
this sub-section or no longer holds the qualifications required by sub-section 
( 2 ) ; 

Provided that nothing in this sub-section shall disqualify a person who is 
an elected director under sub-section (1) and is not otherwise disqualified under 
this sub-section, from being re-elected: 

Provided further that any director holding office at the commencement 
of the insurance (Amendment)^ Act, 1944, shall not become ineligible to remain 
a director by virtue of this sub-section until the expiry of six months from 
the commencement of that Act.] 

(3) The Central Government may, for such period, or to such extent 
and subject to such conditions as may be specified by it in this behalf, exempt 
from the operation of this section — 

ta) any Mutual Insurance Company as defined in clause {a) of sub- 
section (1) of section 95, in respect of which the Superintendent of Insmance 
certifies that in his opinion owing to the conditions governing membership of the 
company or to the nature of the insurance contracts undertaken by it the appli- 
cation of the provisions of this sub-section to the company is impracticaWe, or 

(Z)) any company in respect of which the Superintendent of Insurance 
certifies that in his opinion the company, having taken all reasonable steps to 
achieve compliance with the provisions of this section, has been unable to obtain 
the required number of directors with the required qualifications.] 

2 [^[(4)] This section shall not take effect, in respect of any company in 
existence at the commencement of this Act, until the expiry of one year there- 
from, and in respect of any company incorporated after the commencement of 
this Act, until the expiry of two years from the date of registration to carry 
on life insurance business.] 

^[49. No insurer, being an insurer specified in sub-clause (a) (n) or 
sub-clause (Z>) of clause (9) of section 2, who carries 

Bestiictioji on dividends business of life insurance or any other class 

and onuses. sub-class of insurance business to which 

section 13 applies shall for the purpose of declaring or paying any dividend to 
share-holders or any bonus to policy-holders or of making any payment in ser- 
vice of any debentures, utilize directly or indirectly any portion of the life in- 
sura ace fund or of the fund of such other class or sub-class of insurance business, 
as the case may be, except a surplus shown in the valuation balance-sheet in 
Form 1 as set forth in the Fourth Schedule submitted to the Superintendent 
of lusuranee as part of the abstract referred to in section 15 as a result of an 
actuarial valuation of the assets and liabilities of the insurer,* nor shall he 
increase such surplus by contributions out of any reserve fund or otherwise 
unless such contributions have been brought in as revenue through the revenue 
account applicable to that class or sub-class of insurance business on or before 
the date of the valuation aforesaid, except when the reserve fund is made up 
solely of transfers from similar surpluses disclosed by valuations in respect of 
which returns have been submitted to the Superintendent of Insurance under 
section 15 of this Act, to the Central Government under section 11 of the 
Indian Life Assurance Companies Act, 1912: 

LEG. BEE. (4) by sec. 33, Act XIII of 1941, 

1 Inserted hj Act VIl of 1944. 4 Substituted by sec. 34, Act XXIIl 0 / 

2 Substittited by sec. 19, Act XI of 1939 . 1941 . 

8 The original sub-sec. (2) was rVnmbered 
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Pro^dded that payments made out of any such surplus in service of any 
debentures shall not exceed fifty per cent, of such surplus including any pay- 
ment by way of interest on the debentures, and interest paid on the deben- 
tures shall not exceed ten per cent, of any such surplus except when the inte- 
rest paid on the debentures is offset against the interest credited to the fund 
or funds concerned in deciding the interest basis adopted in the valuation dis- 
closing the aforesaid surplus.] 

60. An insurer shall, ^ [before the expiry of three months from the date 
on which the premiums in respect of a policy of life 
insurance were payable but not paid], give notice to 
the policy-holder informing him of the options avail- 
able to him ^[unless these are set forth in the 


ISTotice of options avail- 
able to the assured on the 
lapsing of a poUcy. 


policy.] 

61. Every insurer shall, on application by a policy-holder and on payment 

Supply of copies of pro ^ exceeding one rupee, supply to the poHcy- 

posaifl aud medical reports, liolder certified copies of the questions put to him and 

his answers thereto contained in his proposal for 
insurance and in the medical report supplied in connection therewith. 

62. ®[(1)] No insurer shall after the commencement of this Act bf'gin, or 
Prohibitioa of business after three years from that date continue to carry on, 

on dividing principle. business upon the dividing principle, that is to 

say, on the principle that the benefit secured by a 
policy is not fixed but depends either wholly or partly on the results of a distri- 
bution of certain sums amongst policies becoming jclaims within certain time- 
limits, or on the principle that the premiums payable by a policy-holder depend 
wholly or partly on the number of policies becoming claims within certain 
time-Hmits ; 


Provided that nothing in this section shall be deemed to prevent an in- 
surer from allocating bonuses to holders of policies of life insurance as a result 
of a periodical actuarial valuation either as reversionary additions to the sums 
insured or as immediate cash bonuses or otherwise ; 


Provided further that an insurer who continues to carry on insurance 
business on the dividing principle after the commencement of this Act shall 
withhold from distribution a sum of not less than forty per cent, of the pre- 
miums received during each year after the commencement of this Act in which 
such business is continued so as to make up the amount required for investment 
under section 27. 


^[(2) On the expiry of the period of three years referred to in sub- 
section ( 1 ), or on the insurer's ceasing before such expiry but at any time 
after the commencement of the Insurance (Amendment) Act, 1941, to carry on 
business on the dividing principle, the insurer shall forthwith cause an investi- 
gation to be made by an actuary, who shall determine the amount accumulat- 
ed out of the contributions received from the holders of all policies to which 


LEG. EEF. 

1 Substituted for the words ‘^withiu three 
mouths of the lapsing of a policy of life in- 
surance,’^ by see. 20, Act XI of 1939. 

2 Added by sec. 35, Act XIII of 1941. 

3 Sec. 52 was re-numbered as sub-sec. (1) 
of that section by sec. 36 iW. 

A Added by sec. 36, Act XIII of 1941. 


See aaR I.C. 52 cited under see, 3. 

Sec, 52 ( 1 ) Peoviso. — Where a person be- 
came a member of an association incorporated 
and registered under the Companies Act be- 
fore the Insurance Act of 1938 was passed, 
when the Eules an they existed thm were bas- 


— — — w j^***Lv*jt/*o, uuu juxa vxujJXL 

accrued after the latter Act came into force. 
Held, that the contract of such a person with 
the association based on the original Rules 
then in force became unenforceable by rea- 
son of sec, 52 of the Act which prohibited 
business on dividing principle, and that he 
was governed by the second proviso to sec. 
52 ( 1 ) with the result that the association 
would have to withhold a sum not less than 
40 per cent, of the premiunis received al- 
though the original Buies provided for 10 

Nag. 599= 

1945 Comp.O, 142=1945 K.L.J. 949=1945 
Kag. 187. 




tlie dividing principle applies and the extent of the claims of those policy-hold- 
ers against the realisable assets of the insurer, and shall, before the expiration 
of six months from the date on which he is entrusted with the investigations 
make recommendations regarding the distribution, whether by cash payments 
or by the allocation of paid np policies or by a combination of both methofis, 
of such assets as he finds to appertain to such policy-holders; and the insurer 
shall, before the expiry of six months from the date on which the actuary makes 
his recommendations, distribute such assets in accordance with those recom- 
mendations. 

(3) Where at any time prior to the commencement of the Insurance 
(Anjendment) Act, 1941, an insurer has ceased to carry on business on the 
dividing principle, the insurer shall, before the expiration of two months from 
the commencement of that Act, report to the Sunerintendent of Insurance the 
measures taken or proposed by him for the distribution among holders of poli- 
cies to which the dividing principle applies of the assets due to them; and 
the Superintendent of Insurance may either sanction such measures or refuse 
his sanction, and, if he refuses his sanction or if the insurer does not report 
to him as required by this sub-section, the provisions cf sub-section (2) shall 
apply to the insurer forthwith . ] 

Winding up. 


63. (1) The Court may order the winding up in accordance with the Indian 

•or* V XI. ^ Companies Act, 1913, of any ins’^’cance company and 

in mg up y e our . provisions of that Act shall, subject to the provi- 
sions of this apply accordingly. 

(2) In addition to the grounds on which such an order may be based, the 
Court may order the winding up of an insurance company — 

(a) if with the sanction of the Court previously obtained a petition in this 
behalf is presented by shareholders not less in nnmber than one-tenth of the 
whole body of shareholders and holding not less than one-tenth of the whole 
share capital or by not less than fifty policy-holders holding, policies of life 
insurance that have been in force for not less than three years and are of the 
total value of not less than fifty thousand rupees ; or 

Cb) if the Superintendent of Insurance, who is hereby authorised to do 
so applies in this behalf to the Court on any of the following grounds name- 
ly:— 

(i) that the company has failed to deposit or to keen deposited with Ihe 
Eeserve Bank of India the amount required by section 7 ^for section 98], 

(ii) that the company having failed to comply with any requirement of 
this Act has continued such failure ^[or having contravened any provision of 
this Act has continued such contravention] for a period of three months after 
notice of such failure ^\ot contravention] has been conveyed to the company 
by the Superintendent of Insurance, 

(iii) that it appears from the returns furnished under the provisions 
of this Act or from the results of any investigation made thereunder that the 
company is insolvent, or 


LEG-. BEE. 

1 This word was substituted for the word 

Chapter by sec. 37, Act XIII of 1941. 

2 Inserted by sec. 37, Act XIII of 1941. 

3 Inserted by sec. 37, Act XECI of 1941, 

Sec. 53 (1). — Court means principal Court 
oc Original elurisdiction (ie.) the District 
Court. Hence District Court h ion 

tion to hear an application instituted under 
sec. 53 of the Insurance Act and not any 
particular Judge of that Court. 1940 A.M. 
D.J. 86. In a case where an insurance com- 


pany is insolvent and it appears to the Court 
that i f there is a winding up the 
policy-holders will get very little, but if the 
company is aUowed to go on with a reduc- 
tion of contract they wiU eventually receive 
the full amount of the reduced values of 
their policies, the Court should ascertain the 
■wishes of the policy-holders as to whether 
they will prefer carrying on the company 
with a reduction of the amounts payable 
under their policies, or prefer its being 
woundup. I.L.E. (1944) 1 Cal. 557=1945 
Cal. 157. 
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(W) that the continuaiice of the eompany is prejudicial to the interests 

of the policy-holders. , ^ • a 1010 

54, Notwithstanding anything contained in the Indian Companies Act, 1 n.i, 

an insurance company shall not he wound up volun- 
Voluntary -winding up, except for the purpose of effecting an amalga- 

mation or a re-eonstruction of the company, on the ground that by reason of 
its liabilities it cannot continue its business. 

55. (1) In the winding up of an insurance company or in the insolvency 

, « 1 . 1 of any other insurer the value of the assets and the 

Valuation of liaMitics . insurer shall be ascertained in such 

manner and upon such basis as the liquidator or receiver in insolvency thinks 
fit, subject, so far as applicable, to the rule contained in the Sixth Sclicdule 
and to any directions which may be given by the Court. 

(2) For the purposes of any reduction by the Court of the amount of 
the contracts of any insurance company the value of the assets and liabilities 
of the company and all claims in respect of policies issued by it shall be as- 
certained in such manner and upon such basis as the Court thinks proper 


having regard to the rule aforesaid. 

(3) The rule in the Sixth Schedule shall be of the same force and may 
be repealed, altered or amended as if it were a rule made in pursuance of 
section 246 of the Indian Companies Act, 1913, and rules may be made under 
that section for the purpose of carrying into effect the provisions of this Act 
with respect to the winding up of insurance companies. 

56. (1) In the winding up of an insurance company and in the insolvency 

. . - 1 ^ther insurer the value of the assets and ihe 

asset J insurance liabilities of the insurer in respect of life insurance 

fund in liquidation or insol- business shall be ascertained separately from the value 
rency of any other assets or any other liabilities of the in- 

surer and no such assets shall be applied to the dis- 
charge of any liabilities other than those in respect of life insurance business 
except in so far as those assets exceed the liabilities in respect of life insur- 
ance busienss ; 


(2) In the winding up of an insurance company carrying on the business 
of life insurance or in the insolvency of any other insurer carrying on such 
business where any proportion of the profits of the insurer was before the com- 
mencement of the winding up or insolvency allocateli to policy-holders, if when 
the assets and liabilities of the insurer have been ascertained, there is found to 
be a surplus of assets over liabilities (hereinafter referred to as a prima facie 
surplus) there shall be added to the liabilities of the insurer in respect of the 
life insurance business an amount equal to such proportion of the prima fade 
surplus as is equivalent to such proportion of the profits allocated to shareholders 
and policy-holders as was allocated to policy-holders during the ten years im- 
mediately preceding the commencement of the winding up and the assets of 
the insurer shall be deemed to exceed his liabilities only in so far as those assets 
exceed those liabilities after such addition: 

Provided that — 


(cf) if in any case there has been no such allocation or if it appears to the 
Court that by reason of special circumstances it would be inequitable that the 
amount to be added to the liabilities of the insurer in respect of the life insurance 
business should be an amount equal to such proportion as aforesaid, the amount 
to be so added shall be such amount as the Court may direct; and 

p) for the purpose of the application of this sub-section to any ease 
TO ere before the commencement of the winding up or insolvency a proportion 
01 such ^mofits as aforesaid of a branch only of the life insurance business in 
question has been allocated to policy-holders the value of the assets and liabi- 
lities of the insurer in respect of that branch shaU^be separately ascertained in 
liKO manner as the value of his assets and liabilities in respect of the life in*. 
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snrance business was ascertained, and the surplus so found, if any, of assets 
over liabilities shall, for the purpose of determining the amount to be added 
to the liabilities of the insurer in respect of the life insurance business be deem- 
ea to be the prima facie surplus. 

57. ( 1 ) Where the insurance business or any part of the insurance business 

Winding up of secondary insurance company has been transferred to 

companies. another insurance company under an arrangement in 

pursuance of which the first mentioned company (in 
this section referred to as the secondary company) or the creditors thereof has 
nor have claims against the company to which such transfer was made (in ibis 
section referred to as the principal company) then, if the principal company 
is being wound up by or under the supervision of the Court, the Court shall 
(subject as hereinafter mentioned) order the secondary company to be wound 
up iti conjunction with the principal company and may by the same or any 
subsequent order appoint the same person to be liquidator for the two com- 
panies and make provision for such other matters as jnay seem to the Court 
necessary with a view to the companies being wound up as if they wore one 
company. 

( 2 ) The commencement of the winding up of the principal eomuany 
shall, save as otherwise ordered by the Court, be the commencement of the 
winding up of the secondary company. 

(3) In adjusting the rights and liabilities of the members of the several 
companies among themselves the Court shall have regard to the constitution of 
the companies and to the arrangements entered into between the companies in 
the same manner as the Court has regard to the rights and liabilities of dif- 
ferent classes of contributories in the case of the winding up of a single com- 
pany or as near thereto as circumstances admit. 

(4) Where any company alleged to be secondary is not in process of 
being wound up at the same time as the principal company to which it is alleg- 
ed to be secondary, the Court shalhnot direct the secondary company to be 
uound up, unless, after hearing all objections (if any) that may be urged by 
or on behalf of the company against its being wound up, the Court is of 
opinion that the company is secondary to the principal company and that the 
winding up of the company in conjunction with the principal company is just 
and equitable. 

(5) An application may be made in relation to the winding up of any 
secondary company in conjunction with the principal company by any creditor 
of, or person interested in, the principal or secondary company. 

( 6 ) Where a company stands in the relation of a principal company to 
one insurance company and in the relation of a secondary company to some 
other insurance company or where there are several insurance companies stand- 
ing in the relation of secondary companies to one principal company, the Oourt 
may deal with any number of such companies together or in separate groups as 
it thinks most expedient upon the principles laid down in this section, 

58. (1) If at any time it appears expedient that the affairs of an insurance 

^ ^ . a company in respect of any class of business comprised 

TAm* Undertaking of the company should be wound 

up but that any other class of business comprised ni 
the undertaking should continue to be carried on by 
the company or be transferred to another insurer, a scheme for such purposes 
may he prepared and submitted for confirmation of the Court in acordance with 
the provisions of this Act. 

(2) Any scheme prepared under this section shall provide for the 
allocation and distribution of the assets and liabilities the company between 
any classes of business affected (including the allocation of any surplus assets 
which may arise on the proposed winding up), for any future rights of every 
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class of policy-holders in respect of their policies and for the manner of winding 
up any of the affairs of the company which are proposed to he wound np and 
may contain provisions for altering the memorandum of the company with res- 
pect to its objects and such further provisions as may be expedient for giving 
effect to the scheme. 


(3) The provisions of this Act relating to the valuation of liabilities of 
insurers in liq nidation and insolvency and to the application of surplus assets 
of the life insurance fund in liquidation or insolvency shall apply to the wind- 
ing up of any part of the affairs of a company in accordance with the scheme 
under this section in like manner as they apply in the winding up of an insur- 
ance company, and any scheme under this section may apply with the necessary 
modifications any of the provisions of the Indian Companies Act, 1913, relat- 
ing to the winding up of companies. 

(4) An order of the Court confirming a scheme under this section where- 
by the memorandum of a company is altered with respect to its object shall 
as respects the alteration have effect as if it were an order confirmed under 
section 12 of the Indian Companies Act, 1913, and the provisions of sections 1 5 
and 16 of that Act shall apply accordingly. 

59. In the winding up of an insurance company and in the insolvency of 
any other insurer the liquidator or assignee as the 
e urn o eposi s. apply to the Court for an order for 

the return of the ^[deposit made by the company or the insurer, as the ease 
may be, under section 7 or section 98] and the Court shall on such applica- 
tion order a return of the deposit subject to such terms and conditions as it 
shall direct. 


60. In the winding up of an insurance company for the purposes of a cash 

XT j.- distribution of the assets and in the insolvency of any 

other insurer the liquidator or assignee as the case 
may be in the case of all persons appearing by the books of the comuany or 
other insurer to be entitled to or interested in the policies granted by the com- 
pany or other insurer shall ascertain the value of the liability of the company 
or other insurer to each such person and shall give notice of such value to 
those persons in such manner as the Court may direct and any person to v’^hom 
notice is so given shall be bound by the value so ascertained unless he gives 
notice of his intention to dispute such value in such manner and witliiu such 
time as may be specified by a rule or order of the Court. 

61. (1) Where an insurance company is in liquidation or any other insurer 

f insolvent the Court may make an order reducing 

amount of the insurance contracts of the company 
or other insurer upon such terms and subject to such 
conditions as the Court thinks just. 

(2) Where a company carrying on the business of life insurance has been 
proved to be insolvent, the Court may if it thinks fit in place of making a 
winding up order reduce the amount of the insurance contracts of the company 
upon such terms and subject to such conditions as the Court thinks fit . 

(3) Application for an order under this section may be made either by 
the Kquidator or by or on behalf of the company or by a policy-holder, or by 
the Superintendent of Insurance and the Sunerintendent of Insurance and any 
person whom the Court thinks likely to he affected shall he entitled to he heard 
on any such application. 


SraciAii raovisiONS eelatino to External Companies. 

Where, by the law or practice of any country outside India in which an 


tim. RKP. 
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deposit made by the company under see. 7^* 
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insurer carrying on insurance business in Britisb 
Power of Central Gov- India is constituted, incorporated or domiciled, in- 

Companies incorporated in British India are 
Indian companies. required as a condition of carrying on insurance busi- 

ness in that country to comply with any special 
requirements tvbether as to the keeping of deposits of assets in that country or 
otherwise which is not imposed upon insurers of that country under this Act. 
the Central Government shall, if satisfied of the existence of such special re- 
quirement, by notification in the Official Gazette, direct that the same require- 
ment, or requirements as similar thereto as may be, shall be imposed upon in- 
surers of that country as a condition of carrying on the business of insurance 
in British India. 


63 . Every insurer, having his principal place of business or domi(Mle oulside 


Particulars to be filed by 
insurers established outside 
British India. 


British India, who establishes a place of business 
within British India, or appoints a representative in 
British India with the object of obtaining m&nran<’e 


business, shall within three months from the estab- 


lishment of such place of business or the appointment of such ^[representativel, 
file with the Superintendent of Insurance — 


(a) a certified copy of the charter, statutes, deed of settlement or memo- 


randum and articles or other instrument constituting or defining the constitution 
of the insurer, and, if the instrument is not written in the English language, a 
certified translation thereof, 


(b) a list of the directors, if the insurer is a company, 

(c) the name and address of some one or more persons resident in British 
India anthorised to accept on behalf of the insurer service of process and finy 
notice required to be served on the insurer, together with a copy of the power of 
attorney granted to him. 


(d) the full address of the principal office of the insurer in British Indie, 

(e) a statement of the classes of insurance business to be carried on by 
the insurer, and 


(f) a statement verified bv an affidavit setting forth the special reouire- 
ments, if any, of the nature specified in section 62 imposed in the country of ori- 
gin of the insurer on Indian nationals ; 

and, in the event of any alteration being made in the address of the principal 
office or in the classes of business to be carried on, or in any instrument here 
referred to, or in the name of any of the persons here referred to, or in the mat- 
ters specified in clause (/) above, the company shall forthwith furnish to the 
Superintendent of Insurance particulars of such alteration. 


64 . Every insurer having his principle place of business or domicile outside 
Books to be kept bv in- India shall keep at his principal office in 

isurers establish^ outside India such books of account, registers and 

British India. documents as will enable the accounts, statements 

* • T, + T. Of • abstracts which he is required under this Act to 

lurnish to the Superintendent of Insurance in respect of the insurance business 
transacted by him in India to be compiled and, if necessary, checked by the 
Superintendent of Insurance . 


PART III. 

PsomENT Societies. 

[66. (1) In this Part ‘‘provident society^’ means, a person who, or a body 

Definition of "provident registered for the time 

society. persons (whether corporate or unineorpo- 
rate) under Part II of this Aet, carries on the business 

XiEG. BEF . 2 Substituted (with retrospective effect) 

1 Substituted for the word agent’’ by see. by sec. 10, Act XX of 1940. 

23, Act XI of 1939, 

O.C.M. — 390 
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of msuring the payment, on the happening of any of the contingencies mention- 
ed in snb-section (2), of — 

(a) an annuity of or equivalent to fifty rupees or less, payable for an 
uncertain period ; or 

(h) a gross sum of five hundred rupees or less, -whether paid or payable 
in a lump sum or in two or more instalments over a certain period, ^ 
exclusively in both cases {a) and (b) of any profit or bonus not being a guaran- 
teed profit or bonus. 

Explanation — For the purposes of this sub-section, a period is ‘^certain’’ 
if its duration is ascertainable in advance and “uncertain’’ if its duration is not 
so ascertainable. 

(2) The contingencies referred to in sub-section (1) are the following, 
namely ; — 

(а) the birth, marriage or death of any person or the survival by a person 
of a stated or implied age or contingency; 

(б) failure of issue; 

(c) the occurrence of a social, religious or other ceremonial occasion; 

(d) loss of or retirement from employment ; 

(e) disablement in consequence of sickness or accident; 

(/) the necessity of providing for the education of a dependent; 

(g) any other contingency which may be prescribed or which may be 
authorised by the Provincial Government with the approval of the Central 
Government . 

(3) For the purposes of sub-sections (1) and (2) — 

(а) contracts entered into before the commencement of this Act ohall 
not be taken into account; 

(б) two or more policies issued to one person shall, for the purposes of 
determining whether the limits fixed by sub-section (1) have or have not been 
exceeded, be deemed to be one policy if the contingencies on the happening of 
which the sums are payable under the policies (whether the contingencies be 
the same or different) relate to one person only, whether he be the policy- 
holder or some other person. 

(4) Every person or body of persons for the time being registered as a 
provident society under the Provident Insurance Societies Act, 1912, and every 
person or body of persons for the time being registered as a provident society 
under this Act shall be deemed to be a provident society for all the purposes of 
this Act. 


(5) If any question arises whether any person or body of person is or 
is not a provident society within the meaning of this section, the Superintendent 
of Insurance shall decide the question and his decision shall be final.] 

i[66. No provident society shall undertake any form of insurance not 
. . falling within the limits fixed by sub-section (1) of 
Eestnctions on provident section 65, nor shall any provident society be eligible 
societies. registered under section 3.] 

67. No provident society established after the commencement of this Act 
shall adopt as its name, and no provident society 
established before the commencement of this Act shall 
continue after the expiry of six months from the commencement thereof to use 
as its name, any combination of words which fails to include the word “provi- 
dent’^ or which includes the word “life”. 


68. No provident society shall receive any premium or contribution for 
Insurable interest. insuring money to be paid to any person other than 

the person paying such premium or contribution or 


LEa. REE. 

1 Substituted, (-witb retrospective effect) 


by sec. 10, Act of 1940, 
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the wife, husband, child, grand-child, parent, brother or sister, nephew or niece 
of such a person. 

69. (1) No provident society shall carry on any business upon the dividing 

„„ principle, that is to say, on the principle that tlie 

either -wholly or partly ^ on ^[the results of a distribution of certain sums 
amongst policies becoming claims within certain time-limits, or on the princi- 
ple that the premiums payable by a policy-holder depend wholly or partly on 
the number of policies becoming claims within certain time-limits. 1 

(2) The Superintendent of Insurance shall, as soon as possible, take steps 
to have any provident society which carries on business on the dividing prin- 
ciple wound up : 

Provided that, where any such provident society in existence at the com- 
mencement of this Act applies within three months of such commencement to 
the Superintendent of Insurance for permission to continue carrying on its 
business with a view meanwhile to reorganise its business in accordance with 
the provisions of this Act, the Superintendent of Insurance may at his discre- 
tion, with due regard to the past history of the society, permit the society to 
continue business for a period not exceeding two years from the date of 
receipt of such permission, so however that no new business on the dividing prin- 
ciple is undertaken by the society. 

^[(3) Where after the commencement of the Insurance (Amendment) 
Act, 1941, a provident society is to be wound up in pursuance of this section^ 
or where, whether before or after the commencement of that Act, a provident 
society Ceases to carry on business on the dividing principle, the provisions of 
sub-section (2) and sub-section (3) of section 52 shall, so far as may be, apply 
in like manner as they apply to an insurer ceasing to carry on business on the 
dividing principle. ] ' " * 

70. (1) No provident society except a provident society registered under 

Eegisiration provisions o£ the Provident Insurance Societies 

Act, 1912, shall receive any premium or contribution 
until it has obtained from the Superintendent of Insurance a certificate of re- 
gistration. 


(2) Every application for registration shall he accompanied by — 

(а) a. certified copy of the rules of the society, and when the society is a 
company incorporated under the Indian Companies Act, 1913, ^[or under the 
Indian Companies Act, 1882, or under the Indian Companies Act, 1866, or under 
any Act repealed thereby,] a certified copy of the Memorandum and Articles of 
Association or where the society is not such a company a certified copy of the 
deed cf constitution of the society ; 

(б) the names and addresses of the proprietors or directors, and the 
managers of the society ^fthe full address of the registered office of the society, 
the full address of the principal office of the society in British India, the name 
of the manager at such office, and the name and address of some one or more 
persons resident in British India authorised to accept any notice required to 
be served on the society] ; 


(c) a certificate from the Reserve Bank of India that the initial deposit 

referred to in section 73 has been made ; ® *] ; 

(d) a declaration verified by an affidavit that the minimum working 
capital required by section 72, is available ; ® [and 


LEG-. KEF. 

1 Substituted for tbe words '^tbe results of 
a distribution, amongst policies maturing for 
payment witbin certain time-limits, of cer- 
tain sums’’ by sec. S8, Act Xlll of 1941. 

2 Added by ihid. 


3 Inserted by sec. 39, ihid* 

4 Added by sec. 38, ihid* 

5 Omitted by Hid. 

6 The word ^^and” and el. (a) were added,^ 
ibid. 
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(e) the prescribed fee for registration being not more than two hundred 
rupees.] 

(3) The Superintendent of Insurance may refuse to issue a certificate of 
registration until he is satisfied that the rules of the society comply wirb the 
provisions of this Act and that the minimum working capital required by section 
72 is available, but if he is so satisfied he shall register the society and its imles. 

(4) The Superintendent of Insurance may, after giving previous notice 
in writing in such manner as he thinks fi.t specifying the grounds for the propos- 
ed cancellation, and allowing the society concerned an opportunity of being 
heard, apply to the Court and obtain sanction for cancellation of the registra- 
tion made under this section or made under the provisions of the Provident 
Insurance Societies Act, 1912, — 

(а) if he is satisfied as the result of an inquiry made under section 87 — 

(i) that the society is insolvent or is likely to become so, or 

(ii) that the business of the society is conducted fraudulently or not in 
accordance wih the rules thereof, or that it is in the interests of the policy- 
holders that the society should cease to carry on business, 

(б) if the initial deposit or any of the further deposits required by 
section 73 has not been made; or 

(c) if the society, having failed to comply with any requirement ^for 
having contravened any provision] of this Act, has continued such failure ^for 
contravention], for a period of one month after notice of such failure ^[or 
contravention] has been conveyed to the society by the Superintendent of 
Insurance : 


Provided that the Superintendent of Insurance may, if he thinks fit, 
instead of applying for cancellation of the registration under sub-clause (^) of 
clause (a) of this sub-section make a recommendation to the Court that the 
contracts of the society should be reduced in such manner and subject to such 
conditions as he may indicate. 

^[Provided further that the Superintendent of Insurance may, without 
previous notice and without application to the Court for sanction, — 

(a) cancel the registration of a provident society, which has failed to have 
its registration renewed ; or 

(b) cancel, on such terms and conditions as he thinks fit, the registration 
of any provident society which applies to him for such cancellation if he is 
satisfied that the society has ceased to carry on insurance business and that all 
its liabilities in respect of insurance policies are either satisfied or otherwise 
provided for.] 

^[(5) 'V^en a regisfralion is cancelled the provident society shall not, 
after the caxiceiiation h^s taken efTect enter *iito any new '‘ontrac^s of insurance, 
bui all riflrlits and liabiHties In respect of contracts of insurance entered into by 
rt before Mjcb cancellation takes effect shall, subject to the provisions of section 
80, conlinne as if the enncellation had not takeu place. 

(6) mere a registration is cancelled under danse (61 of snb-section (4), 
or becanse the society has failed to have its registration renewed, the Superin- 
tendent of Insnranee may at his discretion revive the registration if the pro- 
vident society within six months from the date on which the cancellation took 
eftect m^es the deposits required hy section 73 or has had an application under 
sub-seeta^ (3) of section 70-A accepted, as the case may he, and com- 
KranS]^^ <™®°tions which may be given to it hy the Superintendent of 


* 70-A. (1) Every provident society registered under this Act, or under 
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the ProTident Insurance Societies Act, 1912, shall 
Renewal of registration, have its registration renewed annually for each period 
of twelve months after that ending on the 80 Lb day 

of June, 1942. 

(2) An application for the renewal of a registration shall be made by the 
society to the Superintendent of Insurance before the 30th day of June pre- 
ceding the period for which renewal is sought, and shall be accompanied as 
provided in sub-section (3) bj’ evidence of payment of the prescribed fee which 
shall not exceed two hundred rupees but may vary according to the volume of 
insurance business done by the society. 

(3) The prescribed fee for the renewal of a registration for any year 
shah, be paid into the Peserve Bank of India, or, where there is no oifiee of 
that Bank, into the Imperial Bank of India acting as the agent of that Bank, 
or into any Government treasury, and the receipt shall be sent along with the 
application for renewal of the registration. 

(4) If a provident society fails to apply for renewal of registration 
before the date specified in sub-section ( 2 ) the Superintendent of Insurance 
may, so long as he has taken no action under section 88 to have the society 
wound up, accept an application for renewal of registration on receipt from 
the society of the fee payable with the application and such penalty, not ex- 
ceeding the prescribed fee payable by the society, as he may require. 

(5) The Superintendent of Insurance shall, on being satisfied that the 
society has fulfilled the requirements of this section, renew the registration and 
grant it a certificate of renewal of registration. 

70-B. (1) Every provident society registered under section 70 before the 

commencement of the Insurance (Amendment) Act, 
bcfore thc exphation of three months from 
tion^Ld reports of altera- commencement of the Insurance (Amendment) 
tions la particulars f uruisk Act, 1941, fumish to the Superintendent of Insurance 
ed with application for re such particulars in addition to those already supplied 
gistration. purpose of obtaining registration as are re- 

quired by sub-section (2) of section 70 of this Act as amended by the Insurance 
(Amendment) Act, 1941. 

(2) Every provident society registered under the provisions of the Pro- 
vident insurance Societies Act, 1912, shall, before the expiration of three months 
from the commencement of the Insurance (Amendment) Act, 1941, furnish to 
the Superintendent of Insurance so far as it has not already done so the docu- 
ments and information required by clauses (a) and (&) of sub-section ( 2 ) of 
section 70 to accompany an application by a provident society for registration 
under that section, 

(3) When any alteration occurs or is made which affects any of the 
matters which are required under the provisions of sub-section ( 2 ) of section 
70 to accompany an application by a provident society for registration under 
that section, the provident society shall furnish forthwith to the Superinten- 
dent of Insurance full particulars duly authenticated of such alteration.], 

Prohibition of mansuging 71. . The provisions of section 32 shall apply to 
provident societies as they apply to insurers. 

72. No provident society shall be registered miloss it 

Working* capital ^ capital sufiScient to provide as work- 

® ^ ■ ing capital a net sum of not less than five thousand 

rupees exclusive of deposits made under this Act and exclusive in the case of a 
company of any expenses incurred in connection with the formation of ^he 
company. 1 

LEG. BBP. mepcement o f this AeV* were omifcted by 
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7S. (1) Every provident society shall, i£ established before the commence- 

ment of this Act within one year from snch coni- 
Deposits. mencement, or if established after the commencement 

of this Act before the society applies for registration under section 70, depo- 
sit and keep deposited with the Keserve Bank of India in one of the offices in 
India of the Bank, for and on behalf of the Central Government, cash or ap- 
proved securities amounting at the market value of the securities on the date of 
deposit to five thousand rupees, and shall thereafter ^[make in each calendar 
year] a further deposit amounting to not less than one-fifth of the gross pre- 
mium 2 [income for the preceding calendar year] (including admission fees and 
other fees received by the society) until the total amount so deposited and kept 
is fifty thousand rupees . 

(2) The provisions of sub-sections (8), (9), ^[(o-A), (9-B)] and (10) 

of section 7 and of sub-section (1) of section 8 ^[and of section 9] shall apply 
to the deposits made under this section as they apply to deposits made by an 
insurer. 


, 74. (1) Every provident society ^ 

shall in its rules set forth — 

(a) the name, the object and the location of the registered office of the 

society ; , 

(b) the contingencies or classes of contingency on the happening of which 
money is to be paid; 

(c) the conditions to be complied with before, and the payments to be 
made on, admission to the society; 

(d) the rates of premium or contribution, and the periods for which or 
the times at which premiums or contributions are payable ; 

(e) the maximum amount payable to a subscriber or policy-holder; 

(/) the nature and amounts of the benefits provided for by the society; 

(g) the circumstances in which a bonus may be paid to a policy-holder; 

(h) the nature of the evidence required for the proof of the happening 
of any contingency on which money is to be paid; 

{i) the circumstances in which policies may be forfeited or renewed or 
the whole or a part of the premiums paid on a policy may be returned, or a sur- 
render value of a policy may be granted ; 

(j) the penalties for delay in paying or failure to pay premiums or con- 
tributions ; 

(k) the proportion of the annual income of the society which may be 
disbursed on and the provisions to be made for meeting the expenses of the 
management of the society; 

(l) the person or persons who or the authority which shall have power 
to invest the funds of the society ; 

(m) the provisions for appointment of auditors and their remuneration; 

(n) the procedure to be adopted in altering the rules of the society; 

(0) unless these are provided for in the articles of association of a society 

which is a company incorporated under the Indian Companies Act, 1933, ®[or 
under the Indian Companies Act, 1882, or under the Indian Companies Act, 
1866, or under any Act repealed thereby,] < — 

(i) the mode of appointment and removal, the qualification and the 
powers of a director, manager, secretary or other officer of the society; 


LEG. BEE. 

1 Substituted for the words ^‘mak© each 
year'^ by see^ 25, Act XI of 1939. 
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(ii) the manner of raising additional capital, and 

liu) the provisions for the holding of general meetings of the mejnoers 
and policy-holders and for the powers to be exercised and the procedure to be 
followed thereat ; and 

(p) such other matters as may be prescribed. 

(2) Where the rules of any provident society registered under the Provi- 
dent Insurance Societies Act, 1912, fail to comply with the provisions of this 
section the society shall, before the expiry of twelve months from the commence- 
ment of this Act, amend the rules so as to comply with these provisions. 

76, (1) No amendment of any rule of a provident society shall be valid 

^ ^ ^ , until it has been sent to the Superintendent of Insur- 

Amendment of rues. registered by him. 

(2) The Superintendent of Insurance on being satisfied that the proposed 
amendment is not contrary to the provisions of this Act shall, unless be is of 
opinion that the amendment unfairly affects the rights of existing members or 
policy-holders of the society, issue to the society an acknowledgment of the regis- 
tration of the amended rule. 

76. Every provident society shall on demand deliver free of cost to any 

member of the society a copy of the rules of the 
upp y 0 copy 0 iu.es other than a member a copy 

of such rules on the payment of a sum not exceeding one rupee. 

77. Every provident society ^ [shall have in British India a principal ofiSce] 

Eeffistered office keep displayed its 

^ * name in a conspicuous position in legible characters) 

to which all communications and :^tices may be addressed, and shall give notice 
to the Superintendent of Insurance of any change in the location thereof with- 
in twenty-eight days of its occurrence. 

78. Where any notice, advertisement or other ofiScial publication of a provi- 

dent society contains a statement of the amount of 
eapua“T^°onta?n the authorised capital of the society, the publication 

scribed and paid up capital. contain a statement of the amount of the 

capital which has been subscribed and the amount 

paid up . 

Eegiaters and hooks. . ^C^haU keep at its 

® principal ofiSce in British India] — 

®[(a) such registers in such form as may be prescribed;] 

■*[(6)] a cash book in which shall be entered separately for each class of 
contiugency separately specified in section 65 all sums received and expended 
by the society and the matters in respect of which the receipt or expenditure 
takes place ; 

^[(c)] a ledger. 

'‘[(d)] a journal. 


80. (1) Every provident society shall at the expiry of the calendar year 

Eevenue account, balance P^^epare a revenue account and balance-sheet in the 
sheet and annual statements. Prescribed form verified in the prescribed manner, to- 
gether with a report on the general state of the 
society’s affairs and shall cause the revenue account and balance-sheet to be 
audited by an auditor, and the auditor shall so far as may be in the audit of a 
provident society have the powers of, exercise the functions vested in, and dis- 

LBG. EES'. 3 This clause was substituted for the oii- 

1 Substituted for the words “shall have ginal els. (a) to (d),ibid. 
an ofdce’' hy sec. 43, Act 2in of 1941. 4 The original els. (e), (/) and (g) were 

3 Substituted for the words “shall keep re-lettered, respectively, as ds. (o') and 
at its registered office” by see. 44, Act 3niT. (d), Hid. ’ 

of 1941. 
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charge the duties and be subject to the liabilities imposed on, an auditor of 
companies by section 145 of the Indian Companies Act, 1913. 

(2) Every provident society shall at the expiry of the calendar year pre- 
pare with respect to that year — 

(a) a statement showing separately for each class of contingency sepa- 
rately specified in section 65 — 

(^) the number of new polices effected, the total amount insured thereby 
and the total premium income received in respect thereof and the number of 
existing policies discontinued during the year with the total amount insured 
thereby, and 

M the total amount of claims made and the total amount paid in satis- 
faction thereof j 

(b) a statement showing details of every insurance effected on a life other 
than the life of the person insuring; and 

(c) a statement showing the total amount paid as allowances to 'agents 
and canvassers. 

(3) Until the expiry of two years from the commencement of this Act 
this section ^[and section 73 J shall apply to provident societies registered before 
the commencement of this Act under the Trovident Insurance Societies Act, 
1912, as if the reference to the calendar year were a reference to either the 
financial year or the calendar year. 

81, (1) Every provident society shall once in every five years or at such 

Actuarial report and ab intervals as may be laid down by tbs rules 

straot. 01 tne society cause an investigation to be made into 

its bnancial condition including the valuation of its 
liability and assets by an actuary. 

(2) The report of xbc actuary shall contain an abstract in which shall be 
stated — 

(a) the general principles adopted in the valuation, including the method 
by which the valuation age of lives was ascertained, 

(b) the rate at each age of the mortality and any other factor assumed 
and the annuity values used in valuation, 

(c) the reserve values held against policies effected, 

(d) the rate of interest assumed, and 

(e) the provision made for expenses, 

and shall have appended to it a certificate signed by a principal officer of the 
society that all material necessary for proper valuation has been placed at the 
disposal of the actuary and .that fuU and accurate particulars of every policy 
under which there is a liability either actual or contingent have been furnished 
to the actuary for the purpose of the investigation. 

. (3) If the actuary finds that the fin an cial condition of the society is such 

that no surplus exists for distribution as bonus to the policy-holders or as divi- 
dend to the share-holders, he shall state in his report whether in his opinion 
the society is insolvent and, if so, whether it should he wound up or not and 
the extent to which m his opinion existing contracts should be modified or ex- 
istmg rates of premium should be adjusted to make good the deficiency in the 
assets. 


82. (1) The revenue account and balance-sheet with the auditor's report 

Subndsaioa of tetums tc report on the general state of the 

Bupermtendeut of Insurance. referred to m sub-sectioa (1) of 

IS section 80, ^ [shall be printed and four couies of 

and of the statements referred to], in sub-section (2) of section 80, gbai] be 


1 ma. EEF, 

X by BO®. 26 of th® Xnsmaiico 

fAmoBdinettt) Act XX of 1939. 


* Substituted tor tbe words “ and the statel 
meats referred to” by see, 46, Act xtit of 
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furnislied as returns to the Superintendciiu o£ Insurance six .xiorths] 

from the end of the period to which they relate and copies of t\e revenue ac- 
count and balance-sheet and the auditor’s report thereon and of the report on 
the general state of the society's affairs shall, on the application of any mem- 
ber or policy-holder made within two years from the date on which the docu- 
ment was so furnished, he sent to him within fourteen days from the receipt 
of the application on payment of a fee of one rupee. 

(2) All the material necessary for the proper valuation of the liabilities 
of the society under the provisions of section 81 shall be placed at the disposal of 
the actuary within three months from the end of the period to which such 
material relates, and the report and abstract referred to in section 81 shall be 
furnished as a return to the Superintendent of Insurance within a further 
period of three months. 

(3) ^[The provisions of sub-section (2) of section 15 relating to the '^opies 
therein referred to shall apply to the returns referred to in sub-section (1) oi 
this sub-section, and] the provisions of section 17 shall apply to the accounts 
and balance-sheet of a provident society being a company incorporated under 
the Indian Companies Act, 1913, ®[or under the Indian Companies Act, 1882, 
or under the Indian Companies Act, 1866, or under any Act repealed thereby,] 
as they apply to the accounts and balance-sheet of an insurer, ^[and the Sup- 
erintendent of Insurance may exercise, in respect of returns made by a provi- 
dent society and in respect of an investigation or valuation to which section 
81 refers, the same powers as are exercisable by him under section 21 and sec- 
tion 22, respectively, in the case of an insurer] . 

83. (1) Every provident society, [registered] after the commencement of 

. ^ . this Act, shall cause every scheme of insurance which 

schemes. proposes to put into operation, and every provident 

society registered before the commencement of tliis 
Act under the provisions of the Provident Insurance Societies Act, 1912 ® [shall 
cause any scheme which it proposes to put into operation for the first time], 
after such commencement to he examined by an actuary, and shall not receive 
any premium or contribution in connection with the scheme until the actuary 
has certified ®[that the rates, advantages, terms and conditions of the scheme 
are workable and sound], and such certificate has been forwarded to the Sup- 
erintendent of Insurance. 

(2) The provisions of sub-section (1) shall apply to any alteration of a 
scheme already in operation but the Superintendent of Insurance may, if he is 
of opinion that the alteration unfairly affects the interests of existing policy- 
holders, prohibit the alteration, and, if he does so, the society shall not put the 
altered scheme into operation, unless it first discharges to the satisfaction of tha 
Superintendent of Insurance all its liabilities to those of the existing policy* 
holders who dissent from the alteration. 

(3) Every provident society registered before the commencement of this 
Act under the provisions of the Provident Insurance Societies Act, 1912, shall, 
as soon as may be and in any event before the expiry of six months from the 
commencement of this Act, submit all schemes of insurance which the society 
has in operation at the commencement of this Act to examination by an ac- 
tuary "^[and shall, before the expiration of six months from the commencement 
of the Insurance (Amendment) Act, 1941, send the report of the actuary], 
thereon to the Superintendent of Insurance. 


LEO. BEE. 

1 Substituted for the words ^‘within three 
mouths’’ by sec. 45 of Act XIII of 1941. 

2 Inserted by see. 45, Act XIII of 1941, 

3 Inserted by sec. 27, Act XI of 1939. 

4 This word was substituted for the word 
^^established” by sec. 46, Act XIH of 1941. 

5 Substituted for the w<Srds shall cause 

C.C.M .— 391 


any new scheme which it proposes to put 
irlo operation”, ibid. 

6 Substituted for the words *Hhat the 
scheme is sound” by see. 46, Act XIII of 
1941. 

7 Substituted for the words ^*and shaH 
send the report of the actuary”, ibid^ 
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(4) The report of the actuary shall state in respect of each scheme 
■whether ' [the rates, advantages, terms and conditions are workable and sound], 
and, where no actuarial report such as is referred to in section 81 has been 
made within the two years preceding the examination, the report shall also 
state whether the assets of the society are sufficient to meet its liabilities under 
the existing schemes, and, if not, how in the opinion of the actuary the exist- 
ing contracts should be modified. 

2 [(5) If the rates, advantages, terms and conditions of any scheme are 
not reported by the actuary to be workable and sound, the Superintendent of 
Insurance shall give notice to the society prohibiting the scheme, and the society 
shall not after its receipt of such notice enter into any new contract of in- 
surance under the scheme, but all rights and liabilities in respect of contracts of 
insurance entered into by the society before receipt of the notice shall, subject 
to the provisions of sub-section (6), continue as if the notice had not been 
given.] 

(6) Where a scheme is ® [prohibited] under the provisions of sub-section 
(5) the society shall, where its assets are sufficient to meet all existing liabi- 
lities, set apart out of its assets the sum sufficient in the opinion of the actuary 
to meet the liabilities incurred under the scheme so ® [prohibited], and, where 
its assets are not so sufficient, within three months from the date of the ^ [pro- 
hibition], apply to the Court for a modification of its existing contracts or fail- 
ing such modification for the winding up of the society. 

84. Where a provident society effects policies of insurance in connection 
with more than one of the classes of contingency sepa- 
Separation of accounts specified in ® [sub-section (2) of] section 65, the- 

and funds. receipts and payments in respect of each such class 

shall be recorded in a separate account in the cash book kept in accordance with 
section 79. 


85. (1) Every provident society shall, unless it already holds invested in 
T f f 4 * Government securities or securities mentioned or re- 

nves men 0 . ferred to in clauses (c) and (d) of section 20 of the 

Indian Trusts Act, 1882, not less than fifty per cent, of the total assets of the‘ 
society, ^[invest in such securities every increase that takes place in those as- 
sets and in that part of those assets which is held in cash as soon as practi- 
cable after the increase takes place and in any case within six months of its 
taking place] , until the total amount so invested amounts to not less than fifty 
per cent, of the total assets of the society, and shall thereafter keep invested 
in such securities not less than fifty per cent, of the total assets of the society j 
[Provided that for the purpose of determining the amount to be invest- 
ed under this sub-section, any deposit made in cash under section 73 shall be 
taken into account as if such cash were Government securities amounting at 
the market value of the securities on the date the deposit was made to the total' 
deposited in cash] . 


(2) No funds or investments of a provident society except a deposit made 
under section 73 shall be kept otherwise than in the name of the society ®[or' 
in the name of a public officer approved by the Central Government] . 

(3) No loan shall be made out of the assets of a provident society to 
*[any director, manager, managing agent, auditor, actuary, officer or partner of 


liEa. BEF. 

1 Siibstitiited for tite “words is aotaari- 
aUy sound by Act XIII of 1941. 

2 Substituted by sec. 46, Act XIII of 1941. 

3 Substituted for the word * * discontiutied^% 

4 Substituted for the word ^^diseoutiim* 
6 Inserted by sec. 12, Act "XX of 1946. 


6 Substituted for the words invest aU’ 

surplus assets in such securities^' by sco. 47 . 
Act XIII of 1941. ^ 

7 This proviso was added, ibid. 

8 Added by sec. 28, Act XI of 1939. 

^ Substituted for the words * * any director 
or officer of the society" by see. 13, Act mr 
of 1940.^ 
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the society] , except on the security of a policy of insurance held in the society 
and within its surrender -value and no such loan shall be made to any concern 
of which ^ [a director, manager, managing agent, actuary, officer or partner of 
the society is a director, manager, managing agent, actuary, officer, or partner] . 

^[(3>A) Any loan prohibited under sub-section (3) made before and 
outstanding at the commencement of the Insurance (Amendment) Act, 1940, 
shall be repaid before the 1st day of January, 1941, and in case of default the 
director, manager, managing agent, auditor, actuary, officer or partner who has 
received the loan or is connected with the concern which has received the loan, 
as the case may be, shall cease to hold office in or be a partner of the society and 
shall be ineligible to hold office in or be a partner of the society until the 
loan is repaid.] 

(4) Any director, ^[manager, managing agent, auditor, actuary, officer 
or partner], of a society which contravenes the provisions of sub-section ( 3 ), 
who is knowingly a party to the contravention, shall without prejudice to my 
other penalty which he may incur be jointly and severally liable to the society 
for the amount of the loan, and such amount, together with interest from the 
date of the loan at such rate not exceeding twelve per cent, per annum as the 
Superintendent of Insurance may fix, shall on application by the Superinten- 
dent of Insurance to any Civil Court of competent jurisdiction be recover- 
able by execution as if a decree for such amount had been passed by that Court. 


^[(5) The provisions of section 86 -D of the Indian Companies Act, 1913, 
shall not apply to a loan granted to a director of a provident society being a ^ 
company if the loan is one granted on the security of a policy on which the^, 
society bears the risk and the policy was issued to the director on his own 
and the loan is within the surrender value of the policy.] 


86 . The books of every provident society shall at all reasonable times & 

Inspection of books. i^Pection by tbe Superintendent of Insuraa^ 

or any person appointed by him in this behalf oif^ 
any member or policy-holder of the society who has made an applicatio^-na 
this behalf to the Superintendent of Insurance. 


87. (1) The Superintendent of Insurance shall at least once in twd>years 

and may if he thinks fit, at any time visit per^ouallv 

o/supSn t ent “of iLur- ^^^P^^e a suitable person to v^it the princip^ office 

of a provident society ®[or the principal office in 
British India of a society having its principal place of 
business or domicile outside British India] and inquire into the solvency of 
the society and the manner in which the business of the society is conducted, 
or may, after giving notice to the society and giving it an opportunity to be 
heard,* direct such an inquiry to be made by an auditor or actuary appointed 
by him ®[or by both ^ auditor and an actuary appointed simultaneously, or 
first by an auditor or an actuary only and afterwards by an actuary or audi- 
tor] . 


(2) For the purposes of any such inquiry the Superintendent/, or the 
auditor or actuary, as the case may be, shall be entitled to exanme all books and 
documents of the society and may demand from the society ^or any officer of 
the society such explanation as he may require on any matter relating to the 
affiairs of the society. 

(3) The results of any such inquiry shall be recorded in writing by the 
person making* the inquiry, and four copies of the record shall be suuulied te 

LEG. BEFr wid, 

1 Substituted for tlie words director or 4 Inserted % ^ec. 47, Act XTTI of 1941, 

officer of tlie society is a director or part- 5 Insef teef Idt see. 48, Act XIII of 1941* 

jter^' by sec, 13, Act XX of 1940. ^prds were added, md, 

2 Inserted by see. 13, Act XX of 1940. 7 IThis sub-section was snbstituted, 

3 Substituted for the words officGi’% ' 
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the Superintendent of Insurance ; and when the inquiry is completed a copy of 
the record or of each such record where more than one are made in the course 
of the same inquiry, shall be sent by the Superintendent of Insurance to the 
society concerned and shall he open to inspection by any member or policy- 
holder of the society.] 

^[(4) All expenses of and incidental to any inquiry made by an auditor 
or actuary under sub-section (1) including any expenses incurred before the 
date on which the Superintendent of Insurance receives notice of an appeal 
under clause (e) of sub-section (1) of section 110 shall be defrayed by the 
provident society, shall have priority over other debts due from the society, 
and shall be recoverable as an arrear of land-revenue.] 

(1) The Court may order the winding up of a provident society being 
a company incorporated under the Indian Companies 
Act, 1913, 2 [or under the Indian Companies Act, 
1882, or under the Indian Companies Act, 1866, or 
any Act repealed thereby] and the provisions of ®[the Indian Companies 
^13], shall, subject to the provisions of this Part, apply accordingly. 

) In addition to the grounds on which such an order may be based, 
may order the winding up of a provident society, if the registration 
ety is cancelled by the Superintendent of Insurance under sub-sec- 
section 70 and he applies for the winding up of the society. 

. provident society being a company incorporated under the Indian 
-it, 1913, ^[or under the Indian Companies Act, 1882, or under the 
nies Act, 1866, or under any Act repealed thereby], may be 
ntarily in accordance with the provisions of ®[the Indian Com- 
3], but shall not be so wound up except for ^the purpose of 
gamation or re-construction of the society or on the ground that 
abilities it cannot continue its business. 

ident society not being a company incorporated under the 
Act, 1913, ^[or under the Indian Companies Act, 1882, rr 
ompames Act, 1866, or under any Act repealed thereby], 
duntarily under this Act if a resolution is passed by the 
'ciety should, be wound up voluntarily for the purpose or 
in sub-section (3), and the Superintendent of Insurance 
he has ordered the cancellation of the registration of a 
(4) of section 70, order the winding up of the society 
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89. The Court may make an order reducing the 
nonnt of the insurance oontracte of a provident 
uety upon such terms and subject to such conditions 
the Court thinks just — 

ent of Insurance as an alternative to cancelling 
ider snh-seetion (4) of section 70 applies to the 

u liquidation the Court thinks fit; 

been proved to be insolvent, the Court TbinVa 
'rder for the winding up of the society; or 
m an application made in this behalf by the 
M actaary, and after giving the policy- 
hat it IS desirable to do so. ^ 

for the words ^'that Act*’, ibid. 

Sec. 88.— As to winding np of Provident 
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90. (1) Where a provident society is to be wound up whether under the 

Appointment of liquida- Companies Act, 1913, or under this Act, the 

tor. society shall, within seven days from the date of the 

order of the Court ordering the winding up or the 
passing of the resolution authorising the winding up, as the case may be, give 
notice thereof to the Superintendent of Insurance, and except where the wind- 
ing up is done by an order of the Court, the Superintendent of Insurance siiall 
appoint the liquidator and shall determine the remuneration to be paid to him. 

^[Provided that if the Superintendent of Insurance is not satisfied that 
the assets of the society are sufficient to meet the costs of liquidation including 
the remuneration of the liquidator, he may decline to make su.eh appointment,, 
and in such a ease the society shall itself appoint a liquidator who shall carry 
out the liquidation as if the winding up was being done by an order of tbe Court.] 

(2) Any liquidator -[appointed by the Superintendent of Insurance 
under sub-seciion (1)] may be removed by the Superintendent of Insurance if 
satisfied that the duties entrusted to him are not being properly discharged, 

91.(1)A liquidator appointed to wind ;ip a 
Powers of liquidator. • . i n i 

^ society shall have power — 

(a) to institute or defend any legal proceedings on behalf of the society 
by his name of office ; 

(h) to determine the contribution to be made by members of the society 
respectively to the assets of the society; 

(c) to investigme all claims against the society and to decide questions of 
priorily arising between claimants; 

(d) to determine by w^hat persons and in what proportion the costs of the 
liquidation ^ [including the remuneration of the liquidator and any expenses in- 
curred under clause (g) of this sub-section] are to be borne; 

(e) to give such directions in regard to the collection and distribution of 
the assets of the society as may appear to him to be necessary for winding up 
tliv. aJfciirs of the society; 

(/) to summon, and enforce the attendance of, witnesses and to compel 
the production of documents by the same means and as far as may be in the 
same manner as is provided in the case of a Civil Court by the Code of Civil 
Procedure, 1908 ; and 

ig) with the sanction of the Superintendent of Insurance, to employ 
such establishment and to obtain such assistance from an actuary or an auditor 
as may be necessary for the discharge of his duties. 

(2) The liquidator shall, for settling the list of contributories and realis- 
ing the amount of contributions, have the same powers as an official liquidator 
appointed by the Court for the winding up of a company under the Indian 
Companies Act, 1913. 

92. (1) As soon as a liquidator is appointed to wind up a society he shall 

■o charge of all property movable or immovable of 

(2) If any proprietor or officer of the society or any other person retains 
any portion of the assets of the society or fails to deliver to the liquidator any 


LEG. EEF. 

3 Added by sec. 50, Act XIII of 1941. 

2 Substituted for the words ' ' so appoint- 
ed^’ by sec. 50, Act XIII of 1941. 

3 These words brackets and letter were 
inserted by sec. 51, ibid. 

Secs. 90-91. — ^When a liquidator is ap- 
pointed in respect of a provident fund by 
the Superintendent of Insurance undur see. 
90 (1) of the Act, he has no powers under 


sec. 91 (2) of the Act of ‘realising the 
anxount of contribution’ except such powers 
as an official liquidator has in a winding up 
order of the Court. He cannot by himself 
make a call. The making of a call cannot be 
said to be merely the determination of the 
contribution to he made by the members 
within the meaning of sec. 91 (1) (b) of the 
Act. 1942 A. 136=1942 A.L.J. 47=199^ 
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315^6 The Civil Court Manual (Imperial Acts). [S. 92 


book or docnment wben so required by the liquidator, he shall be punishable 
with iniprlsonment which may extend to six months, or with fine which may 
extend to five hundred rapees, or with both, and the Court may order the deli- 
very of the assets or book or document to the liquidator. 

The liquidator shall within fifteen days of his appointment send 
notice by post to all persons who appear to him to be creditors of the society 
that a meeting of the creditors of the society will be held on a date not being 
less than tventy-one nor more than twenty-eight days after his appointment, 
and at a place and hour to be specified in the notice, and shall also advertise 
notice of tlie meeting once in the local official Gazette and once at least in two 
newspapers circulating in the province in which the society is situated. 


(4) At the meeting so held the creditors shall determine whether an ap- 
plication shall be made for the appointment of any person as liquidator in the 
place of or jointly with the liquidator already appointed, or for the appoint- 
ment of a committee of inspection, and, if they so resolve and an application 
accordingly is made at any time not later than fourteen days after the date of 
the meeting by any creditor appointed for the purpose at the meeting, the 
Superintendent of Insurance shall appoint a suitable person in place of or 
jointly with the liquidator already appointed, and if so desired a committee 
of inspection. 


(5) The committee of inspection shall, subject to any prescribed condi- 
tions have a general power of supervision over the acts of the liquidator and 
shall have the right to inspect his accounts at all reasonable times. 


(6) The liquidator shall, with such assistance from an actuary as may 
be required, ascertain as soon as practicable the amount of the society's liability 
to every person appearing by the society's books to be entitled to or interested 
in any policy issued by the society, and shall give notice of the amount so 
iomid to each such person in the prescribed manner and each such person on 
receiving such notice shall be bound by the value so ascertained. 

(7) The liquidator shall make a valuation of the assets of the society and 
an estimate of the costs of the winding up, and shall on the basis of these, 
settle the list of contributories. 


(8) The liquidator shall apply to the Superintendent of Insurance for 
an order for the return of the deposit made by the society under section 73 and 
the Superintendent of Insurance shall on such application order the return of 
the deposit subject to such terms and conditions as he may think fit. 

(9) In administering and distributing the assets of the society the liqui- 
dator shall have regard to any directions that may be given by the creditors or 
contributories at a general meeting or by the Superintendent of Insurance. 

(10) The liquidator shall keep books of account in which he shall record 
the proceedings at all meetings attended by him, all amounts received or expend- 

and any other matter that may be prescribed, and these books may, 
with the sanction of the Superintendent of Insurance, be inspected by any 
creditor or contributory. ^ 


(11) If the winding up continues for more than a year, the liquidator 
« au summon a meeting of the creditors and contributories at the end of the 
tot year and of each succeeding year, and shall lay before them an a<’eount 
dealings and of the conduct of the winding up, and that account 

Kf+Si thereon by the meeting shaU be forwarded 

by the liquidator to the Superintendent of Insurance. 

^ otherwise provided herein or is not otherwise pre- 
SdSe tThffS liq^dator shaU so far as practicable follow the pro- 

nrf Hquidator appointed by the Court for the 

g up of a eompaiQr under the Indian Companies Act, 1913, 
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^[(13) The costs of tlie liquidation inclnding the remuoera lir n of the 
liquidator and any expenses incurred under clause (g) of suD-section ( q2 
section 91 shall, if the liquiaalor decides that they shall he payaoie out ot me 
assets of the society, be payable in priority to all other claims.] 

93. (1) As soon as the affairs of a provident society are fully wound up, 

Dissolution of provident liquidator shall prepare an account of the win^- 
-society, "^P showing how the winding up has been con- 

ducted and the property of the society has been dis- 
posed of and shall call a meeting of the members, creditors and contributories 
for the purpose of laying before it the account and giving any explanation 
thereof. 

(2) Notice of the meeting shall be sent to each person individually and 
shall he advertised in the local official Gazette and in at least two newspapers 
circulating in the province in which the society is situated. 

(3) Within one week after the meeting the liquidator shall send to the 
Superintendent of Insurance a copy of the account and shall report to him the 
holding of the meeting and its date and shall forward to him a copy of the pro- 
ceedings of the meeting. 

(4) The Superintendent of Insurance may return the account to the liqui- 
dator if it is incomplete or unsatisfactory and may require the liquidator to 
carry out any further steps necessary to complete the winding up and the 
liquidator shall comply with such requirement and shall submit a further re- 
port to the Superintendent of Insurance within six months. 

(5) If the Superintendent of Insurance is satisfied that the affairs of 
the society have been fully wound up he shall register the account of the liqui- 
dator who shall forthwith make over to the Superintendent of Insurance sums, 
if any, remaining undisposed of, and on the expiry of three months from tl]e 
registering of the account the Superintendent of Insurance shall declare the 
society dissolved and cause the dissolution o’*' the society to be notified in the 
local official Gazette, and the liquidator shall thereupon be discharged from 
further responsibility. 

(6) If within a period of five years from the date on which any sums 
have been made over to the Superintendent of Insurance under sub-seetion (5) 
an order of a Court of competent jurisdiction has not been obtained at the 
instance of any claimant to such sums for their disposal the said sums shall 
become the property of Government. 

94 . (1) The provisions of section 38 and section 39 relating to assignment, 
transfer and nomination in the case of life insuiance 
policies shall, subject to the provisions of this r^ection, 
apply to policies of insurance issued by any provident 

society covering any of the contingencies specified in clause (a) of section 65 . 

(2) No nomination shall be valid if the person nominated is not the hus- 
band, wife, father, mother, child, grand-child, brother, sister, nephew or niece 
of the holder of the policy. 


Nominations 
ments . 


and assign- 


PART IV. 

Mutual Insurance Companies and Co-operative Life Insurance Societies. 
Definitions. 85. (1) In this Part — 

(а) ^‘Mutual Insurance Company^^ means an insurer, being a company 
^[incorporated under the Indian Companies Act, 1913, or under the Indian 
Companies Act, 1882, or nnder the Indian Companies Act, 1866, or under any 
Act repealed thereby,] which has no share capital and of which by its consti- 
tution only and all policy-holders are members; and 

(б) ‘‘Co-operative Life Insurance Society” means an insurer being a 
^society registered under the Co-operative Societies Act, 1912, or under an Act 


LEGr. KEF. , ^^incorporated under the provisions of the 

1 Added by sec. 52 of Act XIII of 1D41. Indian Companies Act, 1913^% by sec, 29, 

2 Substituted for the words and figures Act XI of 1939. 
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of a Provincial Legislature governing the registration of co-operative societies 
which carries on the business of life insurance and which has no share capital 
on which dividend or bonus is payable and of which by its constitution only 
original members on whose application the society is registered and all policy- 
holders are members : _ 

Provided that any Co-operative Life Insurance Society in existence at the 
commencement of this Act shall be allowed a period of one year to comply 
with the provisions of this Act. 

(2) Notwithstanding anything contained in sub-section (1), other co- 
operative societies may be admitted as members of a Co-operative Life Insur- 
ance Society without being eligible to any dividend, profit or bonus . 

(3) A Provincial Government may, subject to any rules made by the 
Central Government, empower the Registrar of Co-operative Societies of the 
province to register co-opeartive societies for the insurance of cattle or crops or 
both under the provisions of the Co-operative Societies Act in force in the 
province. 

(4) A Provincial Government may make rnles not inconsistent with any 
rules made by the Central Government to govern such societies, and the provi- 
sions of this Act, in so far as they are inconsistent with those rules, shall not 
apply to such societies. 

96. The provisions of sections 6 and 7 and of sub-section (2) of section 20, 

. ^0 far as those provisions are inconsistent wixh the 

MulSi Insurance ‘'com® of this Part shall not apply, and the provi- 

panies and Co-operative sions of this Part shall apply, to Mutual Insurance 

life Insurance Societies. Companies and Co-operative Life Insurance 

Societies . 

97. No Mutual Insurance Company incorporated after the 26th day of 

January, 1937, and no Co-operative Life Insurance 
Working capital of Society registered after that date under the Co- 

pj^es aS“'““ropeiSv8 operative Societies Act, 1912, or under an Act of a 

Life Insuiance Societies. Provincial Legislature governing the registration of 

co-operative societies shall be registered nnder this 
Act, unless it has as working capital a snm of fifteen thousand ruiiees, exclu- 
sive of the deposit to be made before or at the time of application for regis- 
tration in accordance with sub-section (2) of section 98 of this Act and of the 
preliminary expenses, if any, incurred in the formation of the company or 
society. 

98. (1) Every Mutual Insurance Company and every Co-operative Life 

Insurance Society shall, in respect of the life insurance 
Deposits to be made by business carried on by it in British India, deposit and 
a^*“To!)perattT 9 deposited with one of the offices in India of the 

life Insurance SocieLs. Reserve Bank of India, for and on behalf of the 

Central Government,^ a sum of two hundred thousand 
rupees in cash or in approved securities estimated at the market value of the 
securities on the day of deposit. 

(2) The deposit referred to in sub-section (1) may be made in Instal- 
ments, of which the first shall be a payment made before or at the time the ap- 
plication for registration under this Act is made ^[of not less than twenty-five 
thousand rupees] or such shm as with any deposit previously made by the in- 
surer under the provisions of the Indian Life Assurance Companies Act, 1912, 
brings the amount deposited up ^[to not less than twenty-five thousand rupees] 
aud the subsequent inst alments shall be annual instalments made before the 

LEG-. REE, 2 Substituted (with retrospective effect) 

1 Substituted for the words ‘‘of twenty- for the words “to twenty-five thousand 

five thousand rupees “ (with retrospective rui)ees“, ibid, 

effect) by sec. 53, Act XTTT of 1941. 
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expiry of eacli subsequent ^[calendar year] of an amount in casli or In ap- 
proved securities estimated ai the market value of the securities on the cloy of 
payment of the instalment, ^ [equal to not less than one-third of the gros^ pre- 
mium] income received in the previous ^[calendar year] . 

2 [(3) The provisions of sub-section (7) of section 7 shall apply in res- 
pect of a Mutual Insurance Company and a Co-operative Life Insurance So- 
ciety as if for the words ^ under the foregoing provisions of this section’ the 
words and figures ^ under the provisions of section 98’ were substituted.] 


99. No transferee or assignee of a policy issued by au insurer to whom this 
Part applies shall become a member of a Mutual 
Insurance Company of a Co-operative Life Insurance 
Society merely by reason of any such transfer or 
assignment . 

Notwithstanding the provisions of section 79 and section 131 of the 
Indian Companies Act, 1913, a Mutual Insurance 
Company or a Co-operative Life Insurance Society 
may, instead of sending the notices and the copies of 
the balance-sheet, revenue account and other docu- 
ments which they are required to send to the meniDers 
under those sections, publish such notices or docu- 


Transferees and assign:jes 
of policies not to become 
members . 


100 . 


Publication of notices 
and documents of Mutual 
Insurance Companies and 
Co-operative Life Insurance 
Societies . 


ments once in a newspaper published in the English language and in a news* 
paper published in an Indian language circulating in the place where the 
principal office of the company is situated: 


Provided that, where any members of the company are domiciled in a 
province other than that in which the principal office of the company is situat- 
ed, publication of the *] notice of the meetings shall be made in 

a newspaper or newspapers published in the principal languages of that pro- 
vince and circulating therein ®{and any member of the company domiciled in 
that province shall be entitled on application to the company to receive from it 
a copy of the balance-sheet and revenue account] : 

101. Every mutual Insurance Company and every Co-operative Life 
Supply of documouts to Insurance Society shall, on the application of anjr 

members. member made within two years from the date on 

which any such document is furnished to the Registrar 
of Companies under the provisions of section 134 of the Indian Companies Act, 
1913, or to the Registrar of Co-operative Socieites of the province in which the 
Co-operative Life Insurance Society is registered, furnish a copy of the docu- 
ment free of cost to the member within fourteen days of the application. 

PART V. 

MiSCBLIlANEOUS. 

102. (1) Except as otherwise provided in this Act, any insurer who makes 

default in complying with or acts in contravention of 
Penalty for default in any requirement of this Act and, where the insurer 
complying -with, or .act in ^ company, any director, managing agent, manager 
contraven ion 0 ® ® * or other officer of the company, or where the insurer 

is a firm, any partner of the first who is knowingly a party to the default, shall 
be punishable with fine which may extend to one thousand rupees and, in the* 
case of a continuing default, with an additional fine which may extend to five 
hundred rupees for every day during which the default continues. 


LEG. EEF. 

1 Substituted for tbe *word '‘year^^ by sec. 
30, Act XI of 1939. 

2 Substituted (with retrospective effect) 
for the words equal to one-third of the 
gross premium’’ by sec. 53, Act XTII of 

C.C.M.— 3Q2 


1941. 

3 Added (with retrospective effect), ibid, 

4 The words ''balance-sheet, revenue ac- 
count and” were mitted by sec. 54, Act XIII 
of 1941. 

5 Added by sec. 54, ibid. 
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(2) ^[Any provident society as delSned in Part III which makes default 
in complying with or acts in contravention of any of the requirements of this 
Act] and any director, managing agent, manager, secretary or other officer of 
the society who is knowingly a party to the default, ^[or contravention], shall 
be punishable with fine which may extend to five hundred rupees or in the 
ease of a continuing default ^[or contravention] with fine which may extend 
to two hundred and fifty rupees for every day during which the default ^[or 
contravention] continues . 

103. (1) Any insurer or any person acting on behalf of an insurer, who 

2 [carries on] any class of insurance business in contra- 
Penalty for transacting vention of any of the provisions of section 3, 
insurance lousiness in eon- 7, or section 98, or does any '^ne or 

j^avention of sections, 3, 7 constituting the business of insurance 

^ ^ ^ [in relation to any insurance business '^[carried on] 

in contravention of any of the said sections] shall be punishable with fine which 
may extend to two thousand rupees. 

(2) Any person knovmgly taking out a policy of insurance with any 
insurer or person guilty of an offence under sub-section (1) shall be punishable 
with fine which may extend to five hundred rupees: 

Provided that nothing in ® [sub-section (1) or sub-section (2)] shall apply 
to the business of re-insurance between the head office of an insurer in British 
India and the head office of an insurer not having an office in British India. 

^[(3) Any provident society or any person acting on behalf of a provi** 
dent society who carries on any class of insurance business in contravention 
of any of the provisions of section 70, section 73 or section 83, or does any one 
or more of the acts constituting the business of insurance in relation to any in- 
surance business carried on in contravention of any of the said sections shall 
be punishable with fine which may extend to one thousand rupees.] 

104. Whoever, in any return, report, certificate, balance-sheet or other 
Penalty for false etate- 'iociiment, required by or for the purposes of any of 

ment in document. " the provisions of this Act, wilfully makes a statement 

false in any material particular, knowing it to false, 
shall be punishable with imprisonment for a term which may extend to three 
years or with fine which may extend to one thousand rupees, or with both. 

105. ^^[(1)1 Any d,irector, managing agent, manager or other officer or 


LEG. REE. 

1 Substituted for tbe words ‘^Any provi- 
dent society which makes default in com- 
plying with any of the requirements of P.art 
III'' by see. 55, Act Xlll of 1941. 

2 Inserted by see. 55, Act XIII of 1941. 

3 Substituted for tbe word “transacts*^ 
by see. 56, ibid. 

4 The word and figure '^sec. 6" were omit- 
ted, ibid. 

5 The word and figure ‘^sec. 97" were 
^omitted, ibid, 

6 Substituted for tbe words "3a relation 
“to any such class of insurance business" by 
see. 31, Act XI of 1939. 

7 Substituted for the word "transacted" 
'by see. 56, Act XIII of 1941. 

3 Substituted for the words ‘ ^ this sec- 
tion", ibid, 

9 This sub-section was added, ibid. 

10 Re-numbered as sub-see. (1) of that 
section by sec. 57, md. 


Sec. 102. — Oonstrijction of section. A 
who are liable under the section, aee 51 1 
534=1940 M.W.N. 884=1940 Mad. 
(Same person holding different eapac 


would be liable in all capacities. 

Secs. 104 and 107. — Merely because an of- 
fence was created by an enactment of the 
Cential Legislature, .operating in the ex- 
clusive legislative sphere of the Central 
Legislature, it did not follow that the pro- 
vincial authorities responsible for enforcing 
criminal law were incompetent to prosecute 
or initiate prosecution for such offences. 
There could be nothing ttlfra vires in a Pro- 
vincial Government taking steps to secure 
the enforcement of the law in respect of of- 
fences created by the Insurance Act or in 
the Advocate-General of the Province being 
specified in the Act as the person to con- 
trol the initiation of proceedings under the 
Act. A valid previous sanction is essential 
to the jurisdiction of the Court to entertain 
the proceedings. 48 C.W.N. (F.R.) 66=1944 
E.C. 25= (1944) E.L.J. 60= (1944) 1 M.L. 
jr, 207 (E.C.). The Provincial Government 
can take proceedings for an offence under 
sec. 104 of the Act provided the sanction of 
the Advocate-General concerned is obtained. 
Such a sanction is not rendered Invalid mere- 
ly because the ojBfenees are not specified there- 
in. 1943 O.W,N. 389=1944 Oudh 147. 
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Wrongfully obtaining or employee of an insurer who wrongfully obtains posses- 
with holding property sion of any property of the in&tirer or ha^’hig oi\j 

such property in his possession wrongfully WirbiK^icis 
it or wilfully applies it to purposes other than those expressed or authorised 
by this Act, shall on the complaint of the insurer or any member or any 
policy-holder thereof, be punishable with fine which may extend to one thou'^iand 
rupees and may be ordeied by the Court trying the offence to deliver up or 
refund within a time to be fixed by the Court any such property improperly 
obtained or wrongfully withheld or wilfully misapplied and in default to suffer 
imprisonment for a period not exceeding two years. 

^ [ (2) This section shall apply in respect of a provident society as defined 
in Part III as it applies m respect of an insurer . ] 

106. ^[(1) ] If on the application of ^[the Superintendent of Insurance or] 

Wrongfully dimmisMng member of an inburanee company 

life insurance fund. policy-holder or the liquidator 01 an insaraiiee 

company (in the event of the insurer being in liqui- 
dation) the Court is satisfied that by reason of any contravention of the pro- 
visions of this Act the amount of the life insurance fund has been diminished, 
every person who was at the time of the contravention a director, manager, 
liquidator or an officer of the insurer shall be deemed in respect of the contra- 
vention to have been guilty of misfeasance in relation to the insurer unless hb 
proves that the contravention occurred without his consent or connivance and 
was not facilitated by any neglect or omission on his part ; and the Court shall 
have all the powers which a Court has under sections 235 and 237 of the Indian 
Companies Act, 1913, and shall also have the power to assess the sum by which 
the amount of the life insurance fund has been diminished by reason of ihe 
misfeasance and to order any person guilty thereof to contribute to that fund 
the whole or any part of that sum by way of compensation. 

3 -a[ ( 2 ) section shall apply in respect of a provident society as defined 
in Part III as it applies in respect of an insurer . ] 

^ [106-A. (1) When application is made to the Court for the making of any 

order to which this section applies the Court shall, 
Notiee to and hearing of unless the Superintendent of Insurance has himself 
Superintendent of insu j^iade the application or has been made a party thereto, 

send a copy of the application together with iniiinatioii 
of the date fixed for the hearing thereof to the Superintendent of Insurance, 
and shall give him an opportunity of being heard. 

(2) The orders to which this section applies are the following namel^^: — 

(а) an order for the attachment in execution of a decree of any deposit 
made under section 7 or section 98 ; 

(б) an order under section 9 or section 59 for the return of any such 

deposit ; » 

(c) an order under section 36 sanctioning any arrangement for the 
transfer or amalgamation of life insurance business or any order consequential 
thereon ; 

(d) an order for the winding up of an insurance company or a provi* 
-dent society; 

(e) an order under section 58 confirming a scheme for the partial wind- 
ing up of an insurance company ; 


LEG. REF. 

1 This sub-section was added by sec. 57, 
Act XIII of 1941. 

2 Sec. 106 was re-numbered as sub sec- 
(1) of that section by sec. 58, ibid, 

3 These words were inserted, ibid. 

3-« This sub-section was added, ibid, 

4 Inserted by see. 14, Act XX of 1940. 


Sec, 107 . — See also notes under sec. 104, 
sypra. Where the allegations made against 
the manager of an Insurance Company 
amount to offences nnder both the 
Companies Act and the Insurance Ac^, it 
•uould be trifling with the law to prosecute 
him under the Companies Act instead of 
under the Insurance Act. The prosecution 
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(/) an order tinder section 89 reducing tlie amount of the insurance con- 
tracts of a provident society.] 

107. ^[(1)] Except where proceedings are instituted by the Superinten- 
dent of insurance, no procedings under this Act 
Previous sanction ^ of against an insurer or any director, manager or other 
Advoeate-Ge’»pjrai for insti- of an insurer or any person who is liable under 

tution o proeee mgs. sub-section (2) of section 41 shall be instituted by 

any person unless he has previous thereto obtained the sanction of the Advo- 
cate*General of the province where the principal place of business in British 
India of such insurer is situate to the institution of such proceedings. 


2[ (2) This section shall apply in respect of a provident society as defined 
in Part III as it applies in respect of an insurer.] 

108. If in any proceedings, civil or cripiinal, it appears to the Court hearing 
the ease that a person is or may be liable in respect of 
reiTeT^^ negligence, default, breach of duty or breach of trust 

^ ’ but that he has acted honestly and reasonably and 

that having regard to all the circumstances of the case he ought fairlv to be 
excused for the negligence, default, breach of duty or breach of trust, the Court 
may relieve him either wholly or partly from his liability on such terms as it 
may think fit. 


No Court inferior to that of a Presidency Magistrate or a Magistrate 
of the first class shall try any offence undc^r this 
Act. 


109 

Cognizance of offences 


110. (1) An appeal shall lie to the Court 

Appeals. having jurisdiction from any of the following orders, 

namely : — 

(a) an order under section 3 refusing to register, or cancelling the re- 
gistration of, an insurer; 

(&) an order under section 5 directing the insurer to change his name; 

(c) an order under section 42 cancelling the licence issued to an agent; 

(d) an order under section 75 refusing to register an amendment of 

ruels ; 


LEG. REE. 

1 Re-mimbered as sub-sec. (1) of tbai sec- 
tion by sec. 59, Act XIII of 1941. 

£ This sub -section was added by sec. 59, 
ihid. 


under the Companies Act should be con- 
fined to matters which are offences only 
under that Act. I.L.R. (1940) 1 Oal. 575 
~44 C.W.N. 454=1940 Oal. 232. Sec. 107 
of the Insurance Act requires the sanction 
of the Advocate-General before a private 
prosecntion could be started against an in- 
surer or any director, manager or other offi- 
cer of an insurer for any offence under the 
Act, The section is not confined to a prose- 
cution under see. 41 (2) of the Act. The 
words ‘‘who is liable under sub-see. (2) of 
sec. 41’^ in the section qualify the words 
‘‘any person”, otherwise, the words “no 
proceedings under this Act” would have no 
real meaning. I.L.p. (1940) 1 Cal. 575=:44 
454=1940 Cal 232. Before sanc- 
tion is given by the Advocate-General, he 
must have proposals before him for the ini- 
tiation by some person of particular pro- 
ceedings of a defined nature under the Acti 
against one or more of specified persons and. 
he must sanction the initiation of those pro- 


ceedings by that person. If proceedings are 
initiated by some one other than the person 
to whom the sanction has been given, cr if 
proceedings substantially differen:: from 
those sanctioned are in fact initiated the pro- 
visions of the section are not compiled with 
and there will be no jurisdiction for a Court 
to entertain the proceedings. It cannot be 
held that the section requires any particular 
f(»rm of sanction or even that it should be 
aluays in writing. What is necessary is that 
if challenged by a defendant or accused per- 
son, the plaintiff or the prosecutor should be 
able to establish to the satisfaction of the 
Court that the requisites of the section 
have been complied with in respect o-<* the 
sanction on which he relies, so that the Court 
caa be satisfied that it has jurisdiction to 
entertain the particular proceedings before 
it. 48 C.W.N. (FR.) 66=(1944) 60 

t=1944 F.O. 25=(1994) 1 M.L.J. 207 (F. 
0.). See also 1944 Oudh 147. 

Sec. 110 : Appeals under — ^Procedure. 
— ^Appeals under sec. 110 of the Act may be 
made by petitions setting out the objections 
senatim in a manner analogous to grounds 
of appeal. I.L.R. (1940) 2 Cal. 127=:194<> 
Cal. 529, • 
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(e) an order under section 87 directing an inquiry by an auuii-Oi. or 
tuary; or 

(/) an order made in the course of the winding up or insolvency of aii 
insurer or a provident society . 

(2) The Court having jurisdiction for the purposes of sub-section (1) 
•shall be the principal Court of civil jurisdiction within whose local limits the 
principal place of business of the insurer concerned is situate. 

(3) An appeal shall lie from any order made under sub-section (1) to 
the authority authorised to hear appeals from the decisions of the Court making 
the same and the decision on such appeal shall be final. 

i[(4) No appeal under this section shall be entertained unless it is made 
before the expiration of four months from the date on which the order appealed 
against was communicated to the appellant.] 

2 [110-A. The Superintendent of Insurance may by general or special order 
delegate any of his powers or duties under this Act 
Eegulation of powers and to any person subordinate to him. The exercise or 
duties of Superintendent of discharge of any of the powers or duties so delegated 
Insurance. shall be subject to such restrictions, limitations and 

conditions, if any as the Supeirntendent of Insurance may impose and shall be 
subject to his control and revision. 

110-B. Every document which is required by this Act or by any rule made 
. _ , thereunder to be signed by the Superintendent of 

Signature 0 oeumen s. gP person subordinate to him or by 

any officer authorised by him under sub-section (1) of section 42 shall be deem- 
ed to be properly signed, if it bears a facsimile of the signature of such Super- 
intendent, person or officer printed, engraved, lithographed or impressed by any 
other mechanical process approved by the Central Government.] 

111. (1) Any process or notice required to be served on an insurer or 

. p y provident society shall be sufficiently served if 

service of notices. addressed to any person registered with the Superin- 

tendent of Insurance as a person authorised to accept notices on behalf of the 
insurer or provident society and left, at, or sent by reistered post to, the 
address, of such person as registered with the Superintendent of Insurance. 

(2) Any notice or other document which is by this Act required to be 
sent to any policy-holder may be addressed and sent to the person to whom 
notices respecting such policy are usually sent and any notice so addressed and 
sent shaU. be deemed to be notice to the holder of such policy : 

Provided that, where any person claiming to be interested in a policy as 
transferee, assignee or nominee has given to an insurer or to a provident 
society notice in writing of his interest, any notice which is by this Act require- 
Ned to be sent to policy-holders shall also be sent to such person at the address 
specified by Mm in his notice. 

112. Notwithstanding anything to the contrary contained in tMs Act an 

insurer carrying on the business of life insurance 
Declaration of mUrim * liberty to declare an interim bonus or 

bonuses to policy-holders whose policies mature for 
payment by reason of death or otherwise during the inter-valuation period on 
iihe recommendation of the investigating actuary made at the last preceding 
valuation. 

113. ® [ (1) A policy of life insurance under which the whole of the benefits 

Acquisition of surrendes ^eeo“ie payable either on the oceu^enee or at 
values by policy. ^ nxed interval or fixed intervals after the 

' occurrence, of a contingency which is bound to happen 

LEG. BEE. see. 15, Act XX of 1940. 

1 Added by sec. 60, Act XIH of 1941, s Substituted for the original sub-secs. (1) 
SSecs. 110-A and 110-B were inseretd by and (2) by sec. 61, Act XIII of .*941. 
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shall, if all premiums have been paid for at least three consecutive years iu 
the case of a policy issued by an insurer, or five years in the case of a policy 
issued by a provident society as defined in Part III, acquire a guaranteed sur- 
render value, to which shall be added the surrender value of any subsisting bonus 
already attached to the policy/, and every such policy issued by an insurer snail 
show the guaranteed surrender value of the policy at the close of each year after 
the second year of its currency or at the close of each period of three years 
rliroughout the currency of the policy: 

Provided that the requirements of this sub-section as to the addition of 
the surrender value of the bonus attaching to a policy at surrender shall be 
deemed to have been, complied with whether the method of calculation of the- 
guaranteed surrender value of the policy makes provision for the surrender 
value of the bonuus attaching to the policy : 

Provided further that the requirements of this sub-section as to the show- 
ing of the guaranteed surrender value on a policy shall be deemed to have 
been complied with where the insurer showes on the policy the guaranteed sur- 
render value of the policy by means of a formula accepted in this behalf by 
the Superintendent of Insurance as satisfying the said requirements: 

Provided further that the provisions of this sub-section as to the showing 
of the guaranteed surrender value on a policy shall not take effect, until after 
the expiry of six months from such date as the Central Government may, by 
notification in the official Gazette appoint in this behalf. 

(2) Notwithstanding any contract to the contrary, a policy which has 
acquired a surrender value shall not lapse by reason of the non-payment of 
furtlier premiums but shall be kept alive to the extent of the paid-up sum in- 
sured and the paid-up sum insured shall for the purposes ‘of this sub-section 
include in full all subsisting reversionary bonuses that have already attached 
to the policy, and shall, where the policy is one on which the maximum number 
of annual premiums payabale is fixed and the premiums are of uniform amount, 
before the inclusion of such bonuses not less than the amount bearing to the 
total sum insured by the policy exclusive of bonuses the same proportion as 
the total period for which premiums have already been paid bears to the maxi- 
mum period for which premiums were originally payable. 

(3) A policy kept alive to the extent of the paid up sum insured under 
sub-section (2) shall not be entitled by virtue of that sub-section to participate 
in any profits declared distributable after the conversion of the policy into a 
paid-up policy.] 

^[(4)] 2 [Sub-section (2) and sub-section (3) shall apply]; 

3 [# # ^ ^ 

^[{a)^ where the paid up sum insured by a policy, being a policy issued by 
an insurer, is less than one hundred rupees inclusive of any attached bonus, or 
takes the form of an annuity of less than twenty-five rupees, or where the paid 
up sum insured by a policy, being a policy issued by a provident society as 
defined in Part III, is less than fifty rupees inclusive of any attached bonus 
or takes the form of an annuity of less than twenty-five rupees, or] 

**[(5)] where the parties after the default has occurred in the payment 
of the premium agree in writing to some other arrangement, or 

^[(c)] to policies in which the surrender value is automatically applied' 
under the terms of the contract to maintaining the policy in force after its. 
lapge through non-payment of premium. 


LEG. BEE. 

1 Tlie onginal sub-sec. (S') lyas te-nuuaber- 
ea (4) by sec. 61, Act XllI of 1041. 

^ Substituted fot the vords section 

shall not apply IMdL 
«The cl. (a) vas 


4 Substituted for the original cl, (b),. 
ibid, 

5 The original cl (c) was re-lettered (b), 
ibid, 

6 The original cl. (d) was re-letterod (c),. 
ibid* 
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114. (1) The Central Government may, subject 

Power of Central Gov- condition of previous publication by notideat’oa 

eminent to make rules. in the official Gazette, make rules to carry out 

purposes of this Act. 

(2) In particular and without prejudice to the generality of the fore- 
going power, such rules may prescribes — 

(a) the qualifications to be possessed by actuaries; 

^[(b) the manner in which it shall be determined which of the transac- 
tions of an insurer are to be deemed for the purposes of this Act to be insur- 
ance business transacted in, India or in British India, as the ease may be;] 

(c) the procedure to be followed by the Reserve Bank of India in dealing^ 
with deposits made in pursuance of this Act, including the receipt of, custody 
of, withdrawal of, and payment of interest on securities lodged as sucii de- 
posits, and their inspection and verification by the Superintendent of Insur- 
ance; 

(d) the form referred to in clause (d) of sub-section (2) of section 16; 

(e) the manner in which the prospectuses and tables referred to in sub- 
section (1) of section 41 shall be published and the form in which they shall 
be drawn up ; 

(/) the matters to be prescribed for the purposes of section 48 ; 

(g) the manner in which licences to act as insurance agents may be 
2 [applied for,] issued or cancelled; 

(Ji) the contingencies other than those specified in clauses (a) to (/) of 
® [sub-section (2) of] section 65 on the happening of which money may be paid 
by provident societies; 

(i) the matters other than those specified in clauses (a) to ( 0 ) of sub- 
sections'll) of section 74 on which a provident society shall make rules; 

(j) the form of any account, retxirn or register required by Part HI 
and the manner in which such account, return jor register shall be verified; 

(k) subject to the provisions of this Act, the fees payable thereunder and 

the manner in which they are to be collected; *] 

(l) the conditions and the matters which may be prescribed under sub- 
section (5), ®[(6)], (10) and (12) of section 92; 

®[(m) any other matter which is to he or may be prescribed.] 

^ 

® [ (3) Every rules made under this section shall be laid as soon as may be- 
after it is made before each of the Chambers of the Central Legislature, while 
it is in session, for a total period of one month, which may be comprised in 
one session or in two or more sessions, and if before the expiry of that period, 
or where the period for which the rule is so laid before one Chamber does not 
coincide with that for which it is so laid before the other, before th6 expiry of 
the later of these periods, both Chambers agree in making any modification in 
the rule or both Chambers agree that the rule should not be made, the rule 
shall thereafter have effect only in such modified form or be of no effect, as 
the ease may be.] 

®[(4)] All rules made by a Local Government under the provisons of 
section 24 of the Provident Insurance Societies Act, 1912, and in force at the 
commencement of this Act shall so far as not inconsistent with the provisions of 
Part III continue in force and have effect as if duly made under this section 
until they are replaced by rules made under this section. 

LEG. KEF. 6 Inserted by see. 16, Act XX of 1D40. 

1 Substituted bv sec. 63, Act XIII of 1941. 7 The proviso was omitted, ibid, 

2 Inserted by ibid. 8 This sub-section was inserted, ibitL 

2 Inserted by see. 16, Act XX of 1940. 9 The original sub-sec. (3) was re-nmnbej!*^ 

4 The wore! was omitted, ibid. ed (4) by sec. 16, Act XX of 1940. 

5 Inserted by sec. 32, Act XI of 1939. 
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115. Tlie Central Government may, on the application or with the consent 

. of an insurer, not being a company, alter the forms 

Alteration of forms. contained in the Schedules as respects that insurer, 

for the purpose of adapting them to the circumstances of that insurer;^ 

Provided that nothing done under this section shall exempt the insurer 
from supplying all information required under this Act so far it is possible 
for the insurer to do so . 

116. ^[(1)] The Central Government may, by notification in the ofiicial 

Gazette, exempt any insurer constituted, incorporated 
Power to exempt from domociled in an Indian State ^[from any of the 
certain requirements. provisions of this Act which may be specified in the 

notification] either absolutely or subject to such conditions or modifications as 
may be specified in the notification. 

^[Provided that no such notification shall be issued unless the Central 
Government is satisfied that insurers constituted, incorporated or domiciled in 
British India are under the law or practice in such State entitled therein to bene- 
fits corresponding to those conferred by the notification or to benefits which 
in the opinion of the Central Government are at least equivalent thereto.] 

^[(2) This section shall apply in respect of provident societies as defin- 
ed in Part III as it applies in respect of insurers.] 

s[116-A. The Central Government shall every year cause to be published, 
in such manner as it may direct, a summary of the 
Summary of returns to balance-sheets, statements, abstracts and 


be published. 


other returns under this Act or purporting to be under 


this Act which have beep furnished in pursuance of the provisions of this Act 
to the Superintendent of Insurance during the year preceding the year of pub- 
lication, and may append to such summary any note of the Superintendent of 
Insurance or of the Central Government and any correspondence: 

Provided that nothing in this section shall require the publication of the 
statements referred to in sub-section (1) of section 28,] 

117. Nothing in this Act shall affect the liability of an insurer being a 

company ® [or a provident society as defined in 
Saving of provisions of part III being a company] to comply with the provi- 
Companies Act, Indian Companies Act, 1913, in matters 

not otherwise specifically provided for by this Act. 

118. Nothing in this Act shall apply to any Trade Union registered under 

Exemptions Indian Trade Unions Act, 1926, or to any insu- 

^ * ranee business carried on by the Central or by a 

Provincial Government, or to any provident fund to which the provisions of the 
Provident Funds Act, 1925, apply, or, if the Superintendent of Insurance so 
orders in any case, and to such extent "^[or subject to such conditions or modi- 
fications] as he specifies in such order, to — 

(a) any fund in existence and officially recognised by the Central Gov- 
ernment before the 27tli day of January, 1937, maintained by or on behalf of 
Government servants or Government pensioners for the mutual benefit of contri- 
butors to the fund and of their dependents, or 

(b) any mutual or provident insurance society composed wholly 0 ? Gov- 
ernment servants or of railway servants which has been exempted from any or 
all of the provisions of the Provident Insurance Societies Act, 1912. 

^[119. Any person may on payment of a fee of five rupees inspect the 


Indian 

1913. 


LEd. BEE. 

1 Sec. 116 was xe-nmnbexed as snb-scc, (1) 
-of that section by sec. 63, Act XIII of 1941. 

2 Substituted by see. 17, Act XX of 1940. 
8 This proviso was added, %bid. 


4 Added by see. 63, Act XHI of 1941. 

5 Inserted by sec. 64, ibid, 

6 Inserted by sec. 65, ibid, 

7 Inserted by sec. 66, ibid, 

8 Subsituted by sec. 67, ibid. 
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Inspectioii and supply of nled by an insurer witii tlie SEperinten.- 

copies of pubUshod pros- dent of Insurance under clause^ (/) of sub-section (2) 
pectus, etc. of section 3, and may obtain a copy of any sucb 

document or part thereof on pasnnent in advance at 
the prescribeVi rate for the making of the copy.] 

120. The market value on the day of deposit 01 
Determination of market securities deposited in pursuance of any of the pro- 

value of soeunties deposit- visions of this Act with the Eeserve Bank of India 
e nn er us c . determined by the Eeserve Bank of India 

whose decision shall be final. 

121. To the Exception to section 130 of the 
Amendment of section Transfer of Property Act, 1882, th® following words 

130, Act IV of 1 figures shall be added, namely: — 

‘‘or affects the provisions of section 38 of the Insurance Act, 1938 
Amendment of Schedule ^[122. In Item No. 86 in the First Schelule to 
I, Act IX of 1908. the Indian Limitation Act, 1908, — 

{a) for the entry in the first column the following shall be substituted, 
namely : — 

‘ (a) On a policy of insurance when the sum insured is payable after 
pi oof of the death has been given to or received by the insurers. 

(b) On a policy of insurance when the sum insured is payable’ after proof 
of the loss has been given to or received by the insurers. 

(b) for the entry in the third column, the following shall be substituted, 
namely : — 

*(a) The’ date of the death of the deceased. 

(b) The date of the occurrence causing the loss.'] 

123. The Provident Insurance Societies Act, 1912, the Indian Life Assur- 
, anee Companies Act, 1912, and the Indian Insurance 

Companies Act, 1928, are hereby re^pealed. 

THE FIRST SCHEDULE. 

{See Bection 11.) 

JRegulat'f'Ons and Foims for the pre'parat^oii of Balance’ Sheef^- 

PART I. 

Regulations. 

1. The balance-sheet requiied to be prepared in respect of every class of business 
carried on by an insurer is, in tbe form in which it is set out in Part II of this Schedule 
(Ponn A), appropiiate to a case where the insurer maintains a separate fund in respect 
of life insurance business. 

2. The balance-sheet of life insurance business shall be prepared as a separate docu- 
ment. The balance-sheet of any class of business may be prepared as a separate document 
instead of being inorporated by the addition of columns and headings in the general 
balance-sheet, but the totals of each such separate balance-sheet (showing the total assets 
of the class of business, the balance at the ciedit of the life insurance fund or other 
separate fund or account, the amount of shareholders’ undivided profs, and outstanding 
liabilities) must in any ease be incorporated in the general balance-sheet. 

3. If any combined balance-sheet is for any purpose issued by an insurer, it shall be 
in accordance with the Form seti out in this Schedule, and there shall not be included among 
the assets shown in any such combined balance-sheet any amount in lespeot of any holding 
in or advance to any insurer whose assets and liabilities have been incorpoiated therein. 
Every combined balance-sheet must show clearly on the face thereof that it is a combined 
balance-sheet and must set out fuHy the name of every insurer whose assets and liabilitieis* 
have been incorporated therein; if the assets and liabilities of any pel son not being an 
insuier are included in a combined balance-sheet the fact must be stated thereon. 

4. Where any guarantee has been given by an insurer (otherwise than in the ordinary 
course of re-insurance business) in respect of the policies of any other insurer, the balance- 


LEG. REF. 

1 Inserted by sec. 68, Act XIH of 1941. 
G.G.M. — 393 
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sheet of the insurer by wJiom the guarantee was given must show clearly the name of 
0\yry insurer whose policies have been so guaianteed and the extent of the guarantee* 

Provided that this regulation shall not apply where a combined balance-sheet is 
issued incorporating tl^e assets and liabilities of the insmer whose policies are guaranteed » 
6. Where any part of the assets of an insurer is deposited in any place outside 
British India as security for the owners of policies issued in that place, the balance-sheet 
sh^U state that part of the assets has been so deposited, and, if any such part forms part 
of the life insurance fund, shall show the amount thereof and the place where it is de- 
posited. Where any combined balance-sheet is issued by an insurer for any purpose, the 
information required by this regulation shall be shown in the aggregate in respect of all 
the inparers whose assets and liabilities have been incorporated in the balance-sheet- 

6. Tiieie shall be appeuded to the balance-sheet a statement in Porm AA as set out 
in Prtrt II of this Schedule showing the market value and the book valc.e of the asseis 
in India. 

77 E\ery balance-sheet shall contain the following certificates, namely: — 

(a) a certificate signed by the same persons as are required by this Act to sign the 
balance-sheet explaining how the values as shown in the balance-sheet of the Investments 
in Stocks and Shares have been arrived at and how the market value thereof has been 
ascertained for the purpose of comparison with the values so shown; 

{b) a certificate signed by the same pel sons as are required by this Act to sipi the 
balance- sheet and signed also, so far as respects tire value of any items, shown in the 
balance-sheet under the heading of '^Reversions and Life Interests’’, by an aclu/ny, certi- 
fying that the values of all the assets have been reviewed as at the date of the balance- 
sheet, and that in their belief the assess set forth in the balance-sheet are shown in the 
aggregate at amounts not exceeding their lealisable or market value under the several 
headings — "Loans”, "Reversions and Life Interests”, "Investments”, "Agents’ Balan- 
ces”, "Outstanding Premiums”, "Interest Dividends and Rents outstanding”, "Interest, 
Dividends and Rents accruing but not due”, "Amouts due from other Persons or Bodies 
cai lying on Insurance Business”, "Sundry Debtors”, "Bills Receivable”, "Cash’ and 
the Several items specified under "Other Accounts”. 

Provided that if the persons signing the certificate are unable to certify that the 
assets set forth in the balance-sheet are so shown as aforesaid, a full explanation of iJbie 
bases upon which the values shown in the balance-sheet have been assessed shall be given 
in the certificate; 


(c) a certificate signed by the same persons as are required by this Act to sign the 
balance-sheet and by the auditor certifying that no parts of the assets of the life insurance 
fund has been directly or indirectly applied in contravention of the provisions of this Act 
reiating to the application and investment of life insurance fimds; and 

(d) certiifieates signed by the auditor (which shall be in addition to any other 
certificate or report which he is required by law to give with respect to the balance-sheet) 
Certifying — 

(1) that he has verified the cash balances and the securities relating to the insurer’s 
loans, reversions and life interests, and investments ; 

(ii) to what extent, if any, he has verified the investments and tiansactions relating 
to any trusts undertaken by the insurer as trustee; and 

(iii) in the case of a combined balance-sheet, that he has audited the balance-sheet 
and accounts of every insurer whose assets and liabilities are incoiporated therein, or that 
any such balance-sheet and accounts which have not been audited by him have been certified 
by independent auditors. The said certificate shall contain a reference to such reserva- 
tions, if any, as may have been made by any auditor upon any report or certifi^cate given 
by him with respect to the balance-sheet and accounts of any insurer whose assets and 
liabilitiies are incorporated in the combined balance-sheet. 


8. If the values shown in the balance-sheet iu respect of “Holdings in Subsidiary 

Companies” or "House property (i) in India (ii) out of India” have been increased sine's 
the last previous balance-sheet, the certificate required by paragraph (&) of the last fore" 
going regulation shall state the amount of every increase not solely due to the cost of 
subsequent additions or, as respects holdings in controlled companies, to increased profits 
and shall contain an explanation of the reason therefor. ’ 

9. For the purposes of this Schedule the following expressions have the meanines 

hereby respectively assigned to them, namely: — ^ 

(а) “ooinbined_ balance-sheet” includes any combined statement made by an insurer 

liabilities in the ±orm of a balance-sheet 'which includes the^ assets and 
liabilities of any other insurer; and ^ 

(б) “market value” means as respects any assets the market value thereof »» 

ttoxket quotations, or, if there be no such Value, its f^ ralne 
as between a willing buyer ami willing seller. ‘ , ^ 
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FORM AA. 

Classified Summary of the ^[Assets in India] of the Company on 19 


Class of Asset. 

Book value 

Market 

Remarks 

as per (a) 

value as per 

as per 


below. 

fd; below, ! 

(c) below 


(1) Government of India Securities : 

(2) Indian Provincial Government Securities : 

(3) Indian Municipal Port and Improvement 

Trust Securities including Dedentures. 

(4) Dedentures of Indian Railways 

(5) Guaranteed and Preference Shares of Indian 

Railways. 

(6) Annuities of Indian Railways : 

S 7) Ordinary Shares of Railways in India 
8) Other Dedentuures of concerns in India : 

(9) Other Guaranteed and Preference Share of 
i-onc rns in India. 

(10) 0 her Ordinary Shares of concerns in 
India. 

(11) Loans on the Company's policies effected in 
India and within their surrender value .. 

(12) Loans on Mortgage of property in India : 

(13) Lons on Personal Security to persous 
domiciled and resident in India. ^ 

(14) Other loans granted in India (Particulars to 
(bestaed) 

(15) Land and House property in India : 

(16) Cash on Deposit in Banks in India : 

(17) Cash in Hand and on current account in 
b inks in India. 

(18) Agents’ balances and outstanding premiums, 

(19) Interst, dividends and rents either outstand- 
ing or accrued but not due, 

(20) 0 her assets in India (to be specified) : 


Rs. 


Rs. 


The statement shall show — 

(a) the value for which credit is taken in the halauce-sheet for each of the above- 
men fioned classes of assets; 

(b) the market value of such of the ahovemenfioned classes of assets as has been 

ascertained from published quotations after deduction of accrued interest included in 
market prices in those cases where accrued interest is included elsewhere in the balance- 
sheet; ‘ 

(c) how the value of such of the abovementioned classes of assets as has not been 
ascertained from published quotations has been arrived at, and 

(d) the lates of exchange at which the values of the assets other than in rupee 
furreency have been converted into rupees. 

The market values need not be shown separately, where they are not less than lihe 
book values and a certificate to that effect is appended to the statement. 

No amounts on account of any of the following items may be entered in the state- 
ment: — 

Goodwill . 

Preliminary, formation, organisation or development expenses. 

Commission or discount on shares or debentnries issued. 

Commuted Commission. 

Expenditure carried forwaid to be written off in future years. 


LEG. REP. 

1 These words were substituted for 


'Tndian Assets" by sec. 35, Act XI of 1939. 
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THE SECOND SCHEDUTLE- 

{See Section 11 .) 

HegulaLionB and Forms for the preparatton of Profit ond Loss Accounts. 

PAET T. 

Regulations. 

1. The items on the ipicome side of the Piofit and Loss Account and Profit and Loss 
Appropriation Account must relate to income whether actuallj’- received 01 not, and the 
items on the expenditure side must relate to expenditure whether actually paid or not. 

2. Deductions from Interest, Dividends and Rents to be shown in respect of income- 
tax must include all amounts in respect of British Indian income-tax whether or not it has 
been or is to be deducted at souiee or paid direct. 

3. The Interest, Dmdends and Rents less income-tax thereon shown in the Revenue 
Accounts for any classes of business other tlian life insurance business, including 
annuity business may, if the insuiei so desires, be included with the corresponding items 
in the Profit and Loss Account. 

PART II, 

PORMS. 

POEMS B. 

Form of Profit a^d Loss Actcomt 

Profit and Loss Account ofi for the year ended 19 • 


British Indian Taxes on the 
Insurer’s Profits (not appli- 
cable to any particular Fun* 
or Account).* 

Expenses of Management (noi 
applicable to any particular 
Fund or Account).* 

Loss on Realistion of Invest 
ments (not charged to re 
serevs or any particular Fur d 
or Account) : 

Depreciation of Investment' 
(not charged to Reserves or 
any particular Fund or Ac- 
count) 

Loss transferred from Revenue 
Accounts (details to be 

given) ; 

Other Expenditure (to be speci- 
fied) ^ : 

Balance for the year carried to 
Appropriation Account : 

Rs. A. P. 

Interest Dividends and Rents 
(not y)plicable to any parti- 
cular Fund or Account). Rs 

Less — Income-Tax thereon 

Rs. 

Profits on realisation of Invest- 
ments (not credited to Re- 
serves or any particular 

Fund or Account) 

Appreciation of Investments 
(not credited to Reserves or 
any particular Fund or Ac- 
count) : 

Profits transferred from Re- 
venue Accounts )deiails to 
be given) 

Transfer Fees : 

Other Income (to be specified) 

Balance for the year carried^to 
appropriation Account 

1 

1 

Rs. A p 


FORM 0. 

Form of Profit omd Loss Appropriation Accomt. 

Profit and Loss Appropriation Account of for the year, ended 19 • 

Balance being loss brought for- 
ward from last year 

Balance being loss for the year 
brought from Profit and Loss 
Account (as in Form B) 

Rs. A. P 

^-alance brought forward from 
last year : Rse 

Less — Divdends since paid in 
respect of last year (to be 
specified and if ” free of tax’* 
to be so stated) t . . Rs 

Rs. A P 


* If any sum has been deducted from this item and entered on the assets side of the 
balance-sheet, the amount must be shown separately. 

t Note.— T his item may be shown on the other aide of the account if preferred. 
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FORM C {Conid.) 


Dividends paid during ihe >ear 
on account of the current 
year (to be specified and if 
**free of tax** to be ‘>0 stated) 
Transfers to any particular 
Funds or Accounts (details to 
be given) : 

Balance at end of the year a^ 
shown in the Balance-Sheet 

Ks. A. r. 

[ 

Balance for the year brought 
from profit and Loss Ac. 
count (as in from B) : 

Balance being loss at end of the 
year as shown in the Balance* 

Rs. A. P 




oHCCl 



THE THIRD SCHEDULE. 


(*^ee Section 111.) 

Uegidotionb and Foiws fot Uk pjevct^otion of JS.eve'nue Accov^Hs. 

PART 1. 

Segnlatiov^. 

1. Eoim D is, as set out in Pait II oI tliis Seliedule, appropriate lor life insmauce 
bu&iue&s, but a separate leveuae account must l>e prepared for every class ’^[or sub-class J 
oi business rn lespect of wliich the insurer is required to maintain a separate account. 

2. Fonn P is, as set out in Part II of this Schedule, appropriate for fire insurance 

Ji[and for marine insurance] business. A separate revenue account in the same form must 
be prepared for miscellaueous insurance ^[exclusive of any sub-iclass of such 

busrrress in respect of which tire rnsurcr is required to maintain a separate account] 

4|_* * * ^ ^ 

<>[Eor a sub-class of miscellaneous insurance in respect of which the insuruer is 
required to maintain a separate account, Form D or Form F as set out in Part II of this 
{Schedule may be used with such modifications as the Superintendent of Insurance may 
authorise . J 

3. If any combined revenue account is for any purpose issued by an insurer it must 
be in accordance with the forms specified in this Schedule and must clearly show on the 
face thereof that it is a combined revenue account, and must set out fully the name of 
every insurer required to make separate returns under this Act whose revenue and expen- 
diture have been included therein; if tire revenue and expenditure of any person not being 
an insurer are included in a combined revenue account, the fact must be stated thereon. 

4. The Items on the income side of the revenue account must relate to income whether 
actually received or not, and the items 011 the expenditure side must relate to expenditure 
whether actually paid 01 not. 

5. Re-insurance premiums, whctlrer on business ceded or accepted, are to be brought 

into account gross before deducting commissions) under th^ head of premiums. 

6. As respects life insurance business the following statements shall be furnished 
to the Superintendent of Insurance every year showing details provided for in a Form 
pertaining tliereto: — 

(A) A statement in form DD as set forth in Part II of this Schedule* 

(B) A statement in form DDD as set forth in Part II of this Schedule. 

(G) A statement in form DDDD as set forth in Part II of this Schedule. 

7. The following information shall he supplied in addition to the revenue account, 
namely, the gross premium written in India for life, fire, marine and accident and 
miscellaneous insurance business. 

8. Any office premises which form part of the assets of a life insurance fund must 
be treated as an interest earning investment, and accordingly, in the revenue account for 
life insurance business a fair rent for the premises must be included under the heading 
“Interest, Dividends and Rents’^ and in the revenue account for every clajss of business for 
which the premises are used proper charges for the nse thereof must be included under 
tile heading “Expenses of Management 


LEG. REP. 

1 Inserted by see. 70, Act Xm of 1941, 

2 Inserted by Act VIE of 1944. 

8 The words '^accident and” were omitted 

394 


by sec. 19, Act XX of 1924. 

4 The words “incl uding Workmen’s Com- 
6 Omitted by Act VXt o f 1944 . 

4 Added by sec. 70, Act XllI of 1941. 
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9. Where an insurer carries on the business of life insuiancc in conjunction 

any other class of insurance busiess the expenses of management charged to the he 
insurance revenue account must not include more than a leasonable proportion of the 
common expenses and in particular, no such account must be charged mth more than a 
fair sum for the use of any ofdce premises having regaid to the income from the J^nous 
classes of business carried on and to the extent to which the premises are used for the 
purposes of each class of business. 

10. Deductions from Interest, Dividends and Bents in lespect of income-tax mimt 
include all income-tax charged on such income whether or not it has been or is to be 
deducted at source or paid direct; the income-tax io be shown as so deducted in the^ Me 
msuiance Revenue Account is British Indian, United Kingdom, Foreign and omimon 
income-tax, but the >shcome'tax to be shown as deducted in Revenue Accounts of any other 
classes of business is British Indian income-tax only. 

PART II. 

FORMS 
FORM D. 

Form of Accomt applicable to Life himrance Business. 

Revenue Account of for the year ended 19 , in respect of 

Business . 



Busi- 

ness 

within 

India 

Busi- 
ness 
out of 
India. 
(a) 

C 

F- 



Busi- 
ness 
out of 
India. 

{a) 

O 

H 



Claims under Poli- 
cies (i n c 1 u ding 
p r 0 V i sion for 
claims due or in- 
timated), less Re- 
insurance — 

By death 

By maturity 
Annuities* less 

Reinsurances 
Surrenders (inclu- 
ding Surrenders 

of Bonus), less(Re- 
insurances. 

Bonuses in cash, less 
Re-In«u ane s 

Bounses in Reduc- 
tion of premiums, 
less Re insuran 

ces.^[* 

Expenses of Mana- 
gement ri) — 

®[l. (a) Commis- 

sion to insurance 
agents less that 
on re insurances) . . 
(6) Allowances and 
commission (other 
than commission 
included in sub- 

item (a) p r e c e- 
ding)] 

Rs. 

Rs# 

Rs. 

1 

1 

Balance of Fuud at 
the beginning of 
the year 

Premiums, less Re- j 
iu'^urances — 

(i) First year pre- 
miums 

(u) Renewal pre- 
miums 

(tti) Single pre- 
miums 

Consideration for 
Annuities granted, 
less Re insurances 
(c). 

Interest, Dividents 
and Rents 

Less — Income tax 

thereon (d) 

^’egi^ ration fees 

Other Income (to be 
specified) (e) 

Loss transferred to 
Profit and Loss 
Account. 

Transferred ^ from 
Appro p r i a t i 0 n 
Account 

Rs. 

Rs. 

Rs. 


LEG-. REF, 2 This entry was substituted for the entry 

iThe entry “Commission to insurance “1. Allowances and Comiuission (other than 
agents (less that on reinsurances) was omit- commission to insurance agents)”, ibid, 
ted by sec. 70, Act XIII of 1941. 
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Busi 

Busi 



Busi- 

Busi- 


ne<is 

ness 



ness 

ness 


within 

out of 



within 

out of 


India. 

India. 

0 


India. 

India. 



(a) 




{a). 




2. Sal a r i e s, e t s. I 
(other than to 
agents and those 
contained in item 

N). 1). 

3. Travelling ex- 
penses. 

4. Diectors* fees, 

5. Auditor's fees. 

^[6. Medieal fees]. 

*[7.] Law charges. 

2[8 ] A d V e r t i s e- 

ments 

®[9.] Printing and 

Static ery 

Other expen- 
ses of management 
(accounts to be 
specified) 

^[11.] Other pay- 

ments (arcounts to 
be ^pecified) 

*[12] Rents for 

offices belonging 
to and occupied 
by the insurer 

*[13.] Rents of 
other offices occu- 
pied by the insu- 
rer 

Bad Debts 

United Kingdom, 
British Indian, 
Dominion and 
Foreign Taxes 

Other Expenditure 
(to be specified) .. 

Profit transferred to 
Profit and loss 
Account 

Balance )f Fund at 
the end of the 
year as shown in 
the Balance sheet. 


Rs. 



Rs 



Rs. 


IRs 



NOTES. 

(a) »[***♦] These columns apply only to business the premiums in respect of which 
are 4[orinarily paid outside India]. 


LEG. EEP. having his head office in British India” were 

1 Inserted by sec. 70 Act XID of 1941. omitted, vmd, 

2 The original entries numbered 6 to 12 4 Substituted for the words “payable out- 

were re*numbered 7 to 13, ibid. side India” by sec. 19, Act XX of 1940. 

fiThe words ^Th the case of an insurer 
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T-[It any question arises wlietlier any premiums are ordinarily paid outside India;^ 
the Superintendent of Insurance shall decide the question and his decision shall be final] . 

(ft) If any sum has been deducted from this item and entered on the assets side of 
the balance-sheet, the amount so deducted must be shown separately. Under this item 
the salary paid to the managing agent or managing director shall be shown separately from 
the total amount paid as salaries to the remaining staff. 

(c) All single premiums for annuities, whether immediate or deferred, must be 
included under this heading. 

(d) British Indian, United Kingdom,. Foreign and Dominion Income-tax on Interest, 
Dividends and Bents must be shown under this heading, less any rebates of income-tax 
recovered from the revenue authorities in lespeet of expenses of management. The sepa- 
rate heading on the other side of the account is for the United Kingdom, British Indian, 
Foreign and Dominions taxes, other than those shown under this item. 

(e) Under the head ‘‘Other Income” fines, if any, realised from the staff must be 
shown separately. All the amounts received by tbe insurer directly or indirectly whethei 
from his head office or from any other source outside 2[* *], India shall also be shown 
Separately in the revenue account except such sums as properly appertain to the capital 
account . 

(/) In the case of an insurer having his principal place of business outside British 
India the expenses of management for business out of India and total business need not 
be split up into the several sub-heads, if they are not so split up in his own country. 


2 The word “British” was omitted 
36, Act XI of 1939, 


by 


sec. 


LEG. BEF. 

1 Added by sec. 19, Act XX of 1940. 
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FOBM DDD. 

Addity>ns to and deductions from policies of the Company for the year e^ndimg 19 



^ Ordinary life Insurance 
policies insuring money to 
be paid on death or 
j survivance. | 

Annuities. 


No. 

Sum 

assured. 

Reversionary 

bouns 

additions. 

No. 

Annuity 

per 

annnm. 


(1) Policies at beginning of 

>ear 

(2) New policies issued 

(3) O'd policies revived 

(4) Old policies changed and 

increased 

(5) Bonus additions allotted.. 

Total . . 


Discontinued during year^^ 

(6) By death 

(7) By survivence or the hap- 

pening of the contingen- 
cies in-ured against 
other than death 

(8) By expiry of term under 

temporary insurance . . 

(9) By surrender of policy . . 

(10) By surrender of bonus .. 

(11) By forfeiture or lapse .. 

(12) By change and deciease. . 
U3) By being not taken np .. 

Total discontinued 

Total existing at end of year . . 



Rs. 

Rs. 






1 









Rs, 




1 






or eacn class of life insurance 


iLA separate statement must be given in respect 0 : 
business for which a separate revenue account is submitted. 

Insurers having their piincipal place of business in British India shaU Mve the 
mtormation reqmred m the foim sepaiatcly for business transacted in India and business 
transacted outside todia and insurers having their principal place of business outside British 
India will furnish information legarding business transacted in India onlv 1 

rOEM DBDD. 

.j. P^tieulars of the policies forfeited or lapsed in the last 2[*] «eor wider review less 


*[*1 Year in which the policies were issued. 


UU bci ut pOilCl 

forfeited or 
lapsed. 


mbiired uLClcr 

policies forfeited 
Or lapsed. 


Year ending 19 , being the year under review. 

the year previous 

^ under review. 


Ks. 


LEG. BEP. 

1 Added by 36, Act XI of 191 

2 The word "fiaaacial” was omitl 


by 


ibid, 

s Substituted for "revised’^ by iM. 
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And so on, the number ol and sum insured under policies forfeited 01 lapsed in the 
last year under leview being slated aftei classification according to each of tlie 

preceding years in which they weie issued. 

A sepaiate statement must be given in respect ot each class of life insuiance business 
for which a sepaiate le venue account is submitted. 

Insuiers having then pnncipal place ol business in Biitish India shall give the 
information lequired in the ±oim separately ±01 business transacted in India and business 
transacted outside India and insmeis having their principal place of business outside 
British India will fuinisli liifoimation regarding business tiansacted in India only. 

BOitM B. 

[Omitted by Act VII of 1944] . 

Foirm of Beie^'i'Ue Account appkcahle to Marine Lnswance Business. 

Revenue Account of for the yeai ended 19 , in lespect of 

Mamie Xnsuiance Business - 



urrent year. 

Last preceding year. 

Previous >ears. 

0 


Current year. 

03 

<U 

to 

.5 

(U 

u 

u. 

Q* 

+.* 

CO 

Previous yea-is. 

Total, 



♦Claims paid(less Sal- 
vages and Re-insu- 
rance) (0) 

(c) 

♦Commission 
♦Expenses of Manage- 
ment (Jb) 

♦Bad Debts 

United kindomBritisbg 
Indian, Dominion 
and Foregn Taxes . . 
♦Other Expenditure 
(to be specified) 

Profit transferred to 
Profit and Loss 
Account 

Balance of Marine 
Insurance Busines- 
Account at end of 
year as shown in the 
Balance-sheet : 
Balances .. 1 

Additional Reserve (if 
any) 

Rs, 

i 

! 

[ Rs. 

1 

Rs 

1 

Rs, 

1 

t 

Balance of Marine In- 
surance Business 

Account atbeginning 
of the year 

Balances 

Additional Reserve (if 
any): 

♦Premiums (less Ret- 
urn*?, Keinsurences, 
Brokerages and dis- 
count (c) 

Interest, Dividends 

and Rents. Rs. 

L e s s — In com e-tax 
thereon Rs. 

♦Other Income (to be 
specified) (d) 

Loss transferred to 
Profit and Loss 
Account 

Transferred from 
Appropriation Acco 

j lint 

Rs 

t Rs. 

Rs. 

1 

Rs 


NOTES. 

(а) Ihis heading must include all expenses directly incurred in settling clairns. 

(б) If any sum has been deducted from this item and entered on the assets side of 
the balance-sheet the amount so deducted must be shown separately. 

(c) Where the account is furnished under the provisions of section 11 of tlie In- 

surance Act, 1938, separate figures for claims paid to claimants in 2[*] India and claimants 
outside India, and for premiums derived from business effected in India and 

effected outside 2 ["‘] India must be given. 

(d) All the amounts received by tlie insurer directly or indirectly whether from 
Jiis head office or from any other source outside 2 [*] India shall also be shown separately 
ill the 'revenue account except such sums as properly appertain to the capital account. 

* Where the account is fui unished under the provisions of clause (b) of sub-section (2) 
of S. 16 of the Insurance Act, 1938, by an insurer to whom that section applies, separate, 
figures for business within 2 [*] India and busines out of [*] India must be given against 


LEG. REP. sec. 36, Act XI of 1939. 

iThe word "financial" was omitted by 2 The word "British" was omitted by Ibid. 
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ihe items marked witk an asterisk. Against all other items the total amount for the 
business as a whole may be given. 

FOEM F. 

Form of Accotmt applicable to Fire I^v/rance Busi'i^ess, [Mar he Iifiswrance 

Business and], i]*[ MisceUanneous tlnsurance '^usmess . 

Eevenue Account of for the year ended 19 , in respec^t of Business, 


■♦Claims under Policies, less Re- in 
su ranee s(a) (d) : 

Paid during the year . . Rs, 

Total estimated liability 
in respect of outstand- 
ing claims at end of 
the year whether due- 
or intimated . . Rs. 


Total . . 

Less — Outstanding at end 

of previous year (6) . . Rs. 

♦Commission 

■♦Expenses of Management 
ic) 

♦Bad Debts 

®[Uniied Kingdom, British India, 
Dominion and Foreign taxes] 

■♦Other Expenditure (to be speci- 
fied) 

Profit transferred to Profit and Loss 
Account 

Balance of Account at the end of the 
year as shown in the Balance-Sheet 

Reserve for Unexpired Risks, being 
per cent, ol premium income of 
year • • Rs. 

Additional Reserve (if any) . . Rs. 


Rs. 

Balance of Account at 
beginning of the year; 

Reserve for Unexpired 
Risks . 

Additional Reserve (if 
any) • • Rs. 

♦Premiums, less Re-insu- 
rance (d) . . 

Interest, Dividends and 
Rents • • 

Less— Income-tax thereon. 

Rs 


♦Other Income (to be 
specified) (0 

LoSs transferred to Profit 
and Loss Aceoiint _ , • • 

Transferred from Appropriation 
Account 


Rs. 


Rs. 


NOTES. 


{a) This heading must include all expenses directly incurred in settling claims. 

(&) If in any year the claims actually paid and those still unpaid at the end of that 
year in respect of the previous year or years are iu excess of the amount included in -the 
previous year’s Revenue Account as provision for outstanding claims, lien the amount 
of such excess must be shown in the Revenue Account. 

{c) If any sum has been deducted from this item and entered on the assets side 
of the balance-sheet the amount so deducted must he sho-wn separately. 

(d) Where the account is furnished under the provisions of section 11 of the 
Insurance Act, 1938, separate figures for claims paid to claimants in 3[*] India and claimants 
outside ^l^] India, and for premiums derived from business as effected in ^[^] India and 
effected outside ^[*] India must be given. 

(e) All the amounts received by the insurer directly or indirectly whether from 
Ms head office or from any other source outside s[*] India shall also be shown separately 
in the revenue account except such sums as properly appertatu to the capital account. 

^Where the account is furnished under the provisions of clause (b) of sub- 
section (2) of section 16 of the Insurance Act, 1938 by an insurer to whom that section 
applies, separate figures for business within 3[»] India and business out of 3[*] India must 
be given against the items marked with an asterisk. Against all other items the total 
amount for the business as a whole may be given. 


LEG. REF. 

1 “Accident and*’ were omitted by sec. 19, 
Act XX of 1940. 

2 The word ‘Occluding "Workmen’s Com- 
pensation and Motor Car Insurance Busi- 


ness” were omitted, ibid. 

3 Substituted by Act VII of 1944. 

4 The word “British” was omitted by sec. 
36, Act XI of 1939. 
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THE FOIjBTH SCHBDUIiB. 

{See Section 13.) 

Eegulatio7is for the preparation of Jhstraots of Actmri^^ Eeports and Meqnwemente 

applicable to siioh Ahstraois, 

PABT I. 

Eegulatiom, 

1. AlDstraetF and Statements must be so arranged that the numbers and letters of th^ 
paragraphs correspond with those of the paragraphs of Part II of this Schedule. 

2. In showing the proportion which that part of the annual premiums reserved as a 
provision for fu+ure expenses and profits bears to the total of the annual premiums, ia 
accordance with the requirements of l [paragraph 4] of Part II of this Schedule no credit 
is to be taken for any adjustments made in order to secure that no policy is treated a» 
an asset. 

3. (1) The average rate of interest yielded in any year by the assets constituting a 
life insurance fund |hall, for the purpose*! of 2 [paragraph 5] of Part II of this Schedule, 
be calculated by dividing tbe interest of the year by the mean fund of the year; and fop 
the purposes of any such calculation the interest of the year shall be taken to be the whole 
of the interest credited to the Ufe insurance fund during the year after deduction of 
income-tax charged thereon (any refund of income-tax in respect of expenses of manage- 
ment made ouring the year being taken into account), and the mean fund of the year ahgll 
be ascertained b^, adding a sum equal to one-half of the amount of the life insurance fund 
at the beginniug of the year to a sum equal to one-half of that fund at the end of the 
year, and deduction from the aggregate of those two sums an amount equal to one-half 
of the interest of the year. 

(2) Por the purposes of the calculation aforesaid either — 

(aj all profits and income arismg during the year from sums invested in reversioni 
shall be included in the interest credited to the life insurance fund during the year; or 

(6) such portion of the life insurance fund as is invested in the purchase of rever- 
sions, and the profits and incom§ aiising therefrom, shall be excluded from the caleul^tioii: 
but in that case a statement must 'be adaed to the information required under the said 
2 [paragraph 5], showing in respect of the portion of the fund excluded as aforesaid, 
the average rate of annual profit and income for which credit has been taken during the 
five years last preceding the valuation date, and explaining the manner in which the said 
average rate has been calculated. 

(3) The information given in accordance with the requirements of the said 
2 [paragraph 5] shall show clearly by which of the methods hereinbefore in this regulation 
mentioned the sums invested in reversions and the profits and income arising therefrom 
have been dealt with. 

4. Every abstract prepared in accordance with the requirements of Part II of this 
Schedule shall be signed by an actuary and shall contain a certificate by him to the effect 
that he has satisfied himself as to the accuracy of the valuations made for the purposes 
thereof and of the valuation data: 

Provided that in the case of an abstract prepared on behalf of 3 [an insurer], if the 
actuary who signs the abstract is not a permanent officer of 4 [the insurer] the certificate 
as to the accuracy of the valuation data shall he given and signed by the principal officer 
of 4[the insurer] and the accuary shall include in the abstract a statement signed by bina 
showing what precautions he has taken to ensure the accuracy of the data. 

5. Por the purposes of the Schedule the following expressions have the meanings 
hereby respectively assigned to them, namely; — 

^^estra premium means a charge for any risk not provided for in the mxnimizm 
contract pjemium; 

‘‘inter-valuation period” means, as respects any valuation, the period to the valuaUcn 
date of that valuation from the valuation date of the last preceding valuation in connection 
with which an abstract was prepared under Act or under the enactments repealed by 
this Act, or, in a case where no such valuation has been made in respect of the class of 
business in question, from the date on which the insurer, began to carry on that class of 
business; 

“maturity date” means the fixed date on which any benefit will become payable 
either absolutely or contingently; 


LEG. BEP. 

^ Substituted for the wor I and figure “ para- 
graph 3 '' by sec. 37. Act XI of 1939. 

2 Substituted for the word and figure 
paragraph 4 ibid. 

C.G.M.— 395 


® Substituted for the words an insurance 
company**, ibid. 

* Substituted for the words “ the compan>", 
ibid. 
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“net premiums “ means respects any yalnatloii the preminms taken credit for in 
the valuation; 

“premium term^' means the petiod during which premiums are payable; 

“valuation date’’ means as respects any valuation the date as at which the valuao 
tion is made. 

PART II. 

Beq^virements applieahle io m Abstract m respect of Life Insurance Business* 

The following tabular statements shall be annexed to every abstract prepared in ac« 
cordance with the requirements of this Part of this Schedule, namely; — 

(a) a Consolidated Revenue Accouni, in the Form G annexed to this Part of this 
Schedule^ for the inter-valuatlon period ^except that it shall not be necessary to prepare 
such an account in respect of any' class of business so long as the insurer deposits annually 
with the Superintendent of Insurance an abstract in respect of that class of busioess) ; and 
(h) a Summary and Yalualion in the Form H annexed to this Part of this Schedule 
of the policies included at the valuation date in the class of business to which the abstract 
relates; and 

(o) a Valuation Balance Sheet in the Form I annexed to this Part of this Schedule; 
and 

(d) a statement in Form TDD as set forth in Part II of the Third Schedule of the 
additions to and deductions from the number of policies and the sums insured thereunder 
for each class of life insurance i£for the inter-valuation period (except that it shall rot be 
necessary to prepare such statement in respect of any class of business so long as the 
insurer deposits annually with the Superintendent of Insurance an abstract in respect of 
that class of business.)] 

2 [* ♦ * # * * *] 
and every such abstract shall show — 

1. The valuation date. 


2. The general principles and full details of the methods adopted in the valuation of 

each of tlie various classes of insurances and annuities shown in the said Form H, includinjr 

statements on the following points: — * 

(a) whether the principles were determined by the instruments constituting the com- 
pany or by its regulations or bye-lawS or how otherwise; 

(h) the method by which the net premiums have been arrived at and how the ages 

at enl^, premium terms and maturity dates have been treated for the purpose of the 
vahiation; ^ ^ 

A methods by which the valuation age, period from the valuation date to the 

maturity date, and the future premium terms, have been treated for the purpose of that 
valuation; k c ^ 

(d) the rate of bonus taken into account where by the method of valuation 
provision is made for the mainienance of a specified rate of bonus; 

(e) the method of allowing for — 

(i) the incidence of the premium income; and 

(iS) premiums payable otln rvdse annually; 

naiaety-— provision has been made for the foUovring mattery 

(i) the immediate payment of claims; 

(H) future expenses and profits in flie case of limited payment and paid-up-policies* 

^P®ed poHcies, not included in the valuation, but 
whether any reserves have been made for 

(p) -whether under the valuation method adopted any uolicv would h. » 

an asset, and, if so, what steps, if any, have been taiSi to diffl^ TS assL^ 

. m a statem^t of the manner in which policies on^^ave^eX^’ and n„i! 

‘ » Otta 

^ of a,WHt, oriolng from fotore oariationo la latm ^ ^ 

». W. af aawjlff mmd, aai 11. mt. af lamroat aaaZZ 


iTiw. »o.aa'^’‘S«tttoJ for tba ™ 
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4. The proportion wMcli that part of the animal premiums reserved as a prov^sioia 
for future expenses and profits hears to the total of the annual premiums^ separaielf 
specified in respect of insurances with immediate profits, with deferred profits, with profit^ 
under discounted bonus systems, and without profits. 

5. The average rates of interest yielded by the assets, whether invested or unin- 
vested, constituting the life insurance fund for each of the years covered by the valuation 
date. 

6. The basis adopted in the distribution of profits as between the insurer and policy- 
holders, and whether such basis was determined by the instruments constituting the com* 
pany, or by its regulations or bye-laws, or how otherwise. 

7. The general principles adopted in the distribution of profits among policy-holders, 
including statements on the folio i^ong points, namely: — 

(a) whether the principles were determined by the instruments constituting the com- 
pany, or by its regulations or bye-laws, or how otherwise; 

(b) the number of years' premiums to be paid, period to elapse and other conditiona 
to be fulfilled before a bonus is allotted; 

(c) whether the bonus is allotted in respect of each year's premium paid, or in res- 
pect of each completed calendar year or year of assurance or how olierwise; and 

(d) whether the bonus vests immediately on allocation, or, if not, the conditions of 
vesting. 

8 (1) The total amount of profits arising during the intervaluation period in- 

cluding profits paid away and sums transferred to reserve funds or other accounts during 
that period, and the amount brought forward from the preceding valuation (to be stated 
separately) and the allocation of such profits — 

(a) to interim bonus paid; 

(bX among policy-holders with immediate participation, giving the number of thc^ 
policies which participated and the sums assured thereunder (excluding bonuses); 

(c) among poHcy-holders with deferred participation, giving the number of the poli- 
cies which participated and the sums assured thereunder (excluding bonuses); 

(d) among policy-holders in the discounted bonus class, giving the number of the 
policies which participated and the sums assured thereunder (excluding bonuses) ; 

(e) to the insurer or, in the case of an insurance company, among shareholders or 
to shareholders' accounts (any such sums passed through the accounts during the inter- 
valuation period to be separately stated) , 

(/) to every reserve fund or other fund or account (any such sums passed through 
the accounts during the inter-valuation period to be separately stated) ; 

(^) as carried forward imappropriated. 

(2) Specimens of bonuses allotted l[as a result of this valuation] to policies for 
one thousand rupees — 

(a) for the whole term of life effected, at the respective ages of 20, 80 and 40, and 
having been in force respectively for five years, ten years and upwards at intervals of 
ten years; and 

(b) for endowment insurances effected at the respective ages of 20, 30 and 40 for 
endowment terms of fifteen, twenty and thirty years, and having been in force respectively 
for five years, ten years and upwards at intervals of ten years; 

(e) for endowment insurances effected at the respective ages of 20, 30 and 40, for 
endowment terms of fifteen, twenty and thirty years, and having been in force respectively 
for five years, ten years and upwards at intervals of ten years; 

together with Hie amounts apportioned under the various manners in which the bonus is 
receivable. 

9. A statement in Perm J annexed to this Pari of this Schedule of specimen policy 
reserv'i values held or required to be held according to the methods adopted in the valua- 
tion, and specimen minimum surrender values in respect of whole life insurance policies 
for Es. 1,000 with premiums payable throughout life effected at the respective ages of 
20, 30, 40 and 50, and immediately on payment of the first, second, third, fourth 2 [fifth,] 
sixth, seventh, eighth, ninth, tenth, fifiteenth and twentieth annual premium; with similar 
specimen policy reserve values and specimen surrender values in respect of whole life 
insurance policies subject to premiums payable for 20 years and of endowment insurance 
policies maturing at age 55. 

10. A statement showing how the liability under any disability clause in a policy haa. 
been determined in the valuation with full information of the tables of sicknes or acci- 
dent used for the purpose* 

3[FOBH fir. 

Consolidated Bevenue Account of for years Oommenciug: 


LEG. BEE. ® This word was inserted, ibid, 

^ Substituted for the words “ as at the valu- ® Substituted for the original Form G by 
ation date by sec, 71, Ac tXIII o 1941 * S. 71, Act XIII of 1941. 
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Business within 
India ( 0 ). 

Total. 


Business within 
India (a). 

Ixotal. 

Claims under Policies (includ- 
ing provision for claims 
due or intimated), less Re- 
insurances — 

By death 

By maturity 

Annuities, Less Re-insurances. 
Surrenders (including surren- 
ders of Bonus), less Re- 
insurances. . 

Bonuses in cash, less Re-m- 
surances. . ^ _ 

Bonuses in Reduction of rre- 
miums, less Re-iiisurances. 
Expenses of Management ( 0 ) 
(«)- 

1. (a) Commission to insu- 
rance agent (less that on 
Re-insurances). 

(b) Allowances and Commis- 
sion (other than Commis- 
sion included in sub-item 
(a) preceding). 

2. Salaries, etc. (other than 
to agents and those contain- 
ed in sub-item 1 (b) preced- 
ing). 

3. Travelling expenses 

4. Directors* fees 

5. Auditors* fees 

6. Medical fees 

7. Law charges 

8. Advertisements 

9. Printing and Stationery . . 

10. Other expenses of nianag- 
gement (accounts to be 
specified). 

11. Other payments (accounts 
to be specified). 

12* Rent for offices belonging 
to and occupied by the in- 
surer. 

13. Rents of other offices 
occupied by the insurer. 

Bad debts 

United Kingdom, British 
Indian, Dominion and 
Foreign Taxes. 

Other Expenditure (to be 
specified). 

Profit transferred to Profit 
and Loss Account* 

Balance of Life Insurance 
Fund at end of the period 
as shown in the Balance- 
sheet. 

Rs. 

Rs. 

Rs. 

Balance of Life Insurance 
Fund at the beginning of 
the period. 

Premiums, less Re-insur- 
ances — 

(i) First year premiums 

(ii) Renewal premiums 

(iii) Single premiums 
Consideration for Annuities 

granted, less Re-insurances 

Gc). 

Interest, Dividends and Rents 
Rs. Less — Income-tax there- 
on (d), Rs. Registration 
fees. 

Other Income (te be specified). 
Loss transferred to Profit and 
Loss Account. 

Transferred from Appropria- 
tion Account. 

Rs. 

Rs. 

Rs. 
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NOTES, 

(o) These columns apply to aU business es^cept business the premiunas in respect of 
which are ordinarily paid outside India, if any quesUon arises whether any premiums axe 
ordinarily paid inside or outside India, the Superintendent of Insurance shall decide the 
question and his decision shall be final. 

(h) If any sum has been deducted from this item and entered on the assets side of 
the balance-sheet, the amount so deducted must be shown separately* 

(c) All single premiums for annuities, whetlier immediate or deferred, must be in- 
cluded under this heading. 

(d) British Indian, United Kingdom, Foreign and Dominion income-tax on Interest, 
Dividends and Rents must be shown under this heading, less any rebates of income-tax re- 
covered from the revenue authorities in respect of expenses of management. The separate 
heading on the other side of the account is for United Kingdom, British Indian, Foreign 
and Dominion taxes, other than those shown under this item. 

(e) In the ease of an insurer having his principal place of business outside British 
India ^e expenses of management for the total business need not be split up into the 
several sub-heads, if they are not to split up in his own country.] 

FORM H. 

Summary and valuation of the Policies of as at 19 . 


Description of Transactions. 


Particulars of the 
Policies for Valuation 

Valuation. 
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Division I. 

Insurances. 

Group A — 

With immediate participation in pro- 
fits. 

For whole term of life 
Other classes (to be specified) 

Extra premiums 
Total insurances 
Deduct — Re-insurances 
Net insurances 
Group B— 

With deferred participation in profit 
For whole term of life 
Other classes (to be specified) 

Extra premiums 
Total Insurances 
Deduct — ^Re-insurances 
Net insurances 
Group C — 

Under discounted bonus systems 
For whole term of life 
Other classes (to be specified) 

Extra oremiums 
Total Insurances 
Deduct — Re-insurances 
Net insurances 
Total insurances with profits 
Group D — 

Without participation in profits 
For whole term of life 
Other classes (to be specified) 
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Description of Transactions. 

Particulars of the 
Policies for Valuation. 

Valuation. 

w 

c:^ 

« 4 -l 
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Sums Assured. 
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Office yearly pre* 
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Extra premiums ... I 

Total insurances 

Deduct — Re-insurances 

Net insurances 

Total insurances without profits 

Total of the insurances shown in all 
* groups 

Deduct — Re-insurances 

Net amount of insurances 

AdjustmentSi if any (to be separately 
specified). 

Division II. 

Annuities on Lives. 

Immediate Annuities 

Deferred Annuities with return of pre- 
miums 

Deferred Annuities without return of 
premiums 

<Other classes to be specified) 

Total Annuities 

Deduct — ^Re-insurances 

Net Annuities on Lives 

Total of the results (after deduction of 
Re-insurances) . 




i 







rOBM I. 

1* Itms in this Stuoxnary are to be stated to the nearest rupee* 

2* No policy of insurance upon the Hves of a group of persons, whereby sums 
assured are payable in respect of the several persons included in the group, is to be 
included in Groups A, B, 0 or B of this Form: any such policies must be shown in a sepa- 
rate Group which nnist be added to the Form. 

3. Jf poKcies without participation in profits but with a guaranteed rate of bonus 
ate issued, they must be separately specified in Group B of this Form. 

4* Policies under which there is a waiver of premiums during disability must be 
ihown as a separate class. 

Separate forms must be prepared in respect of classes of policies valued by differ- 
ent tables of mortality or at different rates of interest or involving the valuation of net 
premiums on different bases. 


6. In where separate valuations of any portion of the business are required 
pla^ outside British India and reserves based on such valuations 
are deputed in such places, a statement must be furnished in respect of the business 
« valued in each such place showing the total number of policies, the total sums assured 
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and bomiseS; the total office yearly premiums, and the total net liability on the bases as 
to mortality and interest adopted in each such place with a statement as to such bases res- 
pectively. 

7 . Office and net premiums and the values thereof must be shown after deducil-on of 
abatements made by the application of bonus. 

POEM I. 

Yalnation Balance-Sheet of as at 19 • 


Net liability under business as 
shown in the Summary and 
Valuation of Policies 

Surplus, if any 


Balance of Life Insurance Fund 
as shown in the Balance-Sheet. 



Note. — ^I f* the proportion of surplus allocated to the insurer, ol in the case of an in* 
-nnranee company to shareholders, is not uniform in respect of all classes of insurance^ 
ihe surplus must be shown separately for the classes to whieh the different proportions 
delate* 












SCH. V] 


The Insurance Act fIV of 1938). 3262 

THE EIFTH SCHEDULE. 

{See Section 13.) 

Regulations for 'preparing statements of husiness in force and requirements 
applical)le to such statements. 

PART I. 

Regulations. 

1. Statements prepared under tMs Schedule must be prepared, so far as practicable, 
in tabular form and must be identified by numbers and letters corresponding rntb chose 
of the paragraphs of Part II of this Schedule. 

2. Except with respect to rates of premium or contribution, items in statements 
prepared under this Schedule are to be shown to the nearest rupee. 

3. Extra premium shown in the forms of Summary and Yaluation prepared under 
the Fourth Schedule to this Act must not be included in statements x>repared under this 
Schedule . 

4. Every statement prepared under this Schedule shall be signed by the actuaxy 
making the investigation in connection with which it is prepared. 

5. For the purposes of this Schedule the following expressions have the meanings 
hereby respectively assigned to them, namely: — 

(a) '' annual loading'^ means the provision made for future expenses and profits; 

(h) ‘‘extra premiums’^ means a charge for any risk not provided for in the minimum 
contract premium; 

(c) “net premiums’^ means the premiums taken credit for in the valuation in con» 
nection with which any statement is prepared; and 

(d) “valuation date’’ means as respects any valuation the date as at which the 
valuation is made. 

PAET II. 

Requirements for statements applicable to Life Insurance Busmess. 

The statements required to be prepared under this Part of this Schedule are as ^follows, 
namely: — 

1. Statements, separately prepared in respect of policies with and without partici- 
pation in profits, showing — 

(a) as respects policies for the whole term of life, the rates of office premiums 
charged, in accordance witfi the published tables in use, for new policies giving the rates 
for decennial ages at entry from 20 to 70 inclusive; and 

(b) as respects endowment insurance policies, the rates of office premiums charged, 
in accordance with the published tables in use, for new policies with original terms of 
ten, fifteen, twenty, thirty and forty years, giving the rates for decennial ages at emry 
from 20 to 40 inclusive^ but excluding policies under which the age at maturity exceciif 
60 . 

2. Statements, separately prepared in respect of policies with immediate profits, with 
deferred profits, with profits under discounted bonus systems, and without profits, showing 
in quinquennial groups — 

(a) as respects policies for the whole term of life — 

( 1 ; the total amount assured (specifying sums assumed and reversionary bonuses 
separately), grouped according to ages attained; 

(ii) the amount per annum, after deducting abatements made by application of bonus, 

of office premiums payable throughout life, and of the corresponding net premiums, group- 
ed according to ages attained; and ^ 

(iii) the amount per annum, after deducting abatements made by application of 
bonus, of office premiums payable for a limited number of years, and, either, the corres- 
ponding net premiums, grouped in accordance with the grouping adopted for the purpose# 
of the valuation, or, the annual loading reserved for the remaining duration of the poli- 
cies, grouped according to ages attained; 

(b) as respects endowment insurance policies — 

(i) the total amount assured (specifying sums assured and reversionary bomisea 
Separately), grouped in accordance with the grouping adopted for the purposes of the 
valuation; and 

(ii) the amount per annum, after deducting abatements made by application of 
bonus, of office premiums payable, and of the corresponding net premiums, grouped in ao- 
cordanee with the grouping adopted for the purposes of the valuation: 

Provided that — 

(a) as respect endowment insurance policies which will reach maturity in les# 
than five years, the information required by sub-paragraph (3) (i) of this paragraph and 

be given for each year instead of in quinquennial groups; and 
C.G.M. — 396 
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(?>) where the office premiums payable tinder policies for the whole term of life 
for a limited number of years, or the office premiums payable under endowment insurance 
poJieies, or the corresponding net premiums, are grouped for the purposes of the valua- 
tion otherwise than according to number of years’ payments remaining to be made, 
or, where the sums assured under endowment insurance policies are grouped for ^ the 
purposes of the valuation otherwise than according to the years in which the poUc’eS 
will mature for payment or in which they are assumed to mature if earlier than the true 
year, then, in any such ease the valuation constants and an explanation of the method by 
which they are calculated must be given for each group, and in the^ ease of the sums 
assurea under endowment insurance policies a statement must also be given of the amount 
assured maturing for payment in each of the two years following the valuation date. 

3. Statements as respects any policies in force under which premiums cease to be 
payable, whether permanently or temporarily, during disability arising from sickness or 
'accident, showing the total amount of the office premiums payable. 

4, Statements as respects immediate annuities on single lives for the whole ^ term 
of life, separately prepared in respect of annuities on male and female lives, showing in 
quinquennial age groups the total amount of such annuities. 

5* Statements as respects deferred annuities, separately prepared in respect of 
annuities on male and female lives, showing the specimen reserve values for annuities of 
tme hundred rupees which will be produced on maturity on the basis of valuation adopted 
at ages, in the case of male lives, 60 and 65, and in the case of female lives 55 and 60; 
the said statements must show the specimen reserve values which will be produced under 
"the table of annual premiums in use for new policies, and if under any other table of 
annual premiums in use for any other debarred annuity policies in force smaller reserve 
Value will be produced, the like specimens of these must ^so be given. 

6. Statements' as respects any policies of insurance upon the lives of a group of 
persons, whereby sums assured are payable in respect of tbe several persons included in 
the group, showing the total claims paid since the date as at which the last state- 
ments Were prepared under this Part of this Schedule or, where no such statements have 
been prepared, since the date on which the insurer began it carry on the class of busi- 
ness to which the statements relate, and the reserve for unexpired risks and outstanding 
•.olaims. 

THE SIXTH SCHEDULE. 

(See section 55.) 

SuJe as to the valuation of the LiahiUties of an i/nmrer m Insolvency or Liquidation. 

The liabilities of an insurer in respect of current contracts effected in the course of 
life insurance busiuess, including annuity business, shall be calculated by the method and 
upon the basis to be determined by an actuary approved by the Court and the actuary so 
'approvea shall, in determining as aforesaid, take into account — 

(a) the purpose for which such valuation is to be made, 

(h) the rate of interest and the rates of mortality and sickness to be used in valua- 
tion, and 

(c) any special directions which may be given by the Court. 

The liabilities of an insurer in respect of current policies other than life policies shall 
by such portion of the last premium paid as is proportionate to the unexpired portion of Ihe 
policy in respect of which ^e premium was paid. 

THE INSURANCE (AMENDMENT) ACT, 1944. 

Act No. VII of 1944. 

[7th March, 1944. 

An Act further to amend the Insurance Act, 1938. 

Whereas it is expedient further to amend the Insurance Act, 1933 (IV 
-of 1938), for the purposes hereinafter appearing; 

It is hereby enacted as follows : — 

This Act may be called The iNSURAtrcE 

(Amendment) Act, 1944. 

[Sections 2-4: — ^Amendments carried out in the main Act.] 

5. An insurer preparing in compliance with section 11 or section 16 of the 

Transitory provision. Insurance Act, 1938 (IV of 1938), a revenue account 
in respect of marine insurance with reference to any 
year ending on any date before the 1st day of January, 1945, may prepare it in 
•accordance with the Third Schedule to that Act either as it stood before or as it 
stands after its amendment by this Act. 
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THE mSUEAHCE (AMENDMENT) ACT (VI OF 19 ^ 3 ). 

[20 Marche 1946* 

Jn Act fuilhei to amend the Insurance Act, 1938. 

WH-ii:RE/\.& it is expe((>-it 1‘uillioi to aiiienrl H.o Tnsni\iiic(‘ Act, 193S (IV of 19SS) for 
the i^iirposcs liereinnCtcr appearing : It is hereby onacLcd as follows; — 

Short title called The Insttrance (Amend- 

ment) Act, 1946. 

Amendment of section 2. In section 2 of the Insurance Act, 1938 (hereinafter 

2j Act IV of 1938. lefeucd to as the said Aci;, — 

(a) for clause (2), the following clause shall be substituted, namely: — 

'^(2) 'policy-holder^ includes a person to whom the whole of the interest of the 
policy-holder in the j)olicy is assigned once and for all, but does not include an assignee 
thereof whose interest in the policy is defeasible or is for the time being subject to any 
condition ; ’ ^ 

(h) in clause (15), after the words "who shall” the words and figures "after the 
31st day of December, 1953” shall be inserted. 

Amendment of section 3^ jn section 3 of the said Act, — 

3, Act I Vof 1938. 

(a) in sub-section (1), after the words "from the Superintendent of Insurance a 
certificate of registration” the words "for the particular class of insurance business” shall 
be inserted; 

(h) in clause (g) of sub-section (2), for the words "prescribed fee for registration 
being not ’ ’ the words ' ‘ receipt showing payment in the prescribed manner of the prescribed 
fee Avhich shall not be” shall be substituted; 

(e) in sub-section (4), for the words "may cancel the registration of an insurer if 
the insurer has failed to have the registration renewed” the following shall be substituted, 
namely: — 

"may cancel the registration of an insurer — 

(/) if the insurer has failed to have the registration renewed, or 

(g) if the Superintendent of insurance has reason to believe that any claim upon 
the insurer arising in India under any policy of insurance remains unpaid for three months 
after final judgment in regular course of law, or 

(h) if the insurer fails to comply with an order under section 3-B”; 

(d) in sub-section (5), for the words, brackets, letters and figures "clause (d) of 
sub-section (4), clause ( 0 ) of sub-section (4), or because the insurer has failed to have the 
registration renewed,” the words, brackets, letters and figure "clause (a), clause (e), clause 
(/), clause (g) or clause (h) of sub-section (4),” shall be substituted; 

(e) in sub-section (5-C), — 

(i) for the words, brackets, letters and figures "clause (a) of sub-section (4), danse 
(e) of sub-section (4), or because the insurer has failed to have his registration renewed,” 
the words, brackets, letters and figure "clause (a), clause (e), clause (/), clause (g) or 
clause (h) of sub-section (4),” shall be substituted; 

(ii) after the word "accepted,’^ the words, brackets, letters and figures "or satisfies 
the Superintendent of Insurance that no claim upon him such as is referred to in clause (g) 
of sub-section (4) remains unpaid or that he has complied with the order under section 
3-B,” shall be inserted; 

(f) in sub-section (5-D), for the words, brackets and figures "a registration is can- 
celled under sub-section (4) and the insurer is a company incorporated under the Indian 
Companies Act, 1913, or under the Indian Companies Act, 1882, or under the Indian Com- 
X3anies Act, 1886, or under any Act repealed thereby, the Superintendent of Insurance shall, 
as soon as may be,” the words, brackets and figure "the registration of an insurance 
company is cancelled under sub-section (4), the Superintendent of Insurance may,” shall 
be substituted; 

(g) in sub-section (6), for the words "The Superintendent of Insurance” the words, 
figures and letter "Subject to compliance -with the provisions of sections 5, 10 and 32 and 
of any order made under section 3-B, the Superintendent of Insurance” shall be substituted: 

(h) after sub-section (6), the following sub-section shall be inserted, namely: — 
"(7) The Superintendent of Insurance may, on payment of the prescribed fee which 

shall not exceed twenty-five rupees, issue a duplicate certificate of registration to replace a 
certificate lost, destroyed or mutilated, or in any other ease where he is of opinion that the 
issue of a duplicate certificate is necessary'^. 

Insertion of new section 4. After section 3-A of the said xAct the following section 
3-B in Act lY of 1938. shall be inserted, namely: — 
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^^3-B. Certification of soundness of terms of life insurance 'business, — If, wheiL 
considering an application for registration under section 3 or at any other time, it appears 
to the Superintendent of Insurance that the assured rates, advantages, terms and condi- 
tions oftered or to ho olfered in connection with life insurance businesses are in any respect 
not workable or sound, he may require that a statement thereof shall bo submitted to as 
actuary appointed by the insurer for the purpose and approved by the Superintendent of 
Insurance, any may by order in writing further require the insurer to make within such 
time as may be specified in the order such modifications in the said rates, advantages, terms 
or conditions, as the case may be, as the said actuary may report to be necessary to enable 
him to certify that the said rates, advantages, terms and conditions are workable and sound. 

Amendment of section ^ jj 3 _ ..ection 4 o± the boid Act, — ‘ 

4, Act IV of 1938. 

(a) in sub-section (1), — 

(0 the words and figures ‘‘not being a provident society as defined in Part III, or a 
Mutual Insurance Company to which Part IV of this Act applies,’^ shall be omitted j 

(h) for the words ^‘commencement of this Act” the words, brackets, and figures 
^^commencement of the Insurance (Amendment) Act, 1946,” shall be substituted; 

(Hi) for the words ‘‘fifty rupees or less or a gross sum of rupees five hundred or 
iess'^ the words ^‘less than one hundred rupees or a gross sum of less than one thousand 
rupees” shall be substittited; 

(b) to sub-section (2) the following shall be added, namely: — 

‘ ^ or to any policy undertaking to pay a gross sum of more than five hundred rupees 
or an annuity of more than fifty rupees, issued — 

(a) by an insurer to any person in his permanent employ in respect of the life of 
that person, or 

(b) under any scheme, approved by the Superintendenr of Insurance and complying 
inth such conditions, if any, as he may think fit to impose, whereby premiums due from 
persons employed under any employer are collected by or under the supervision of the 
employer, 

or to any policy issued by a Mutual Insurance Company to which Part IV applies and 
which the Superintendent of Insurance may by order in writing exempt from the provisions 
of this section, for so long as the company complies with such eou'^litions, if any, as may 
be prescribed.^’ 

Amendment of section 6. To sub-section (2 ) of section 5 of the said Act the 

5, Act IV of 1938. following further proviso shall be added, namely: — 

^'Provided further that in the application of this section to any insurer who signs 
to carry on insurance business after the commencement of the Insurance (Amendment) Act, 
1946, the references to an insurer in existence in sub-section (1) and this sub-section shall be 
construed as including references to a provident society (as defined in Part III) in exis- 
tence, whether or note the society is in the course of being dissolved. 

Amendment of section 7. Section 9 of the said Act shall be renumbered as sub- 

9, Act IV of 1938. section (1) of that section, and to the section as so renumbered 

the following sub-section shall be added, namely: — 

'^(2) An application under this section shall, if the applicant is carrying on any 
insurance business in any Indian State notified, in this behalf by the Centraf Government 
in the official Gazette, be accompanied by a statement to that effect, and in such a ease the 
Court shall not order the return of any deposit under this section unless it is satisfied, after 
giving notice to the chief insurance authority of the Indian State, that the liabilities of the 
applicant to that State in respect of the class of business concerned have been satisfied or are 
otherwise provided for.” 


Amendment of seei-ion 
10, Act IV of 1938. 


8. Ill section 10 of the said Act, — 


(a) in sub-section (2), — 

(i) after the words ‘^life insurance fund” the words, brackets and figures ‘Hhe as- 

sets of which shall, after the expiry of six months from the commencement of the Insurance 
(Amendment) Act, 1946, be kept distinct and separate from all other assets of the insurer”, 
shall be inserted; ’ 

(ii) for the words "'part of such fund” the words "part of the assets of such fund,” 
and a statement, certified by an auditor showing such assets as at the close of every calen- 
dar year and as at any other date which the Superintendent of Insurance may suecify, shall 
be furnished to the Superintendent of Insurance within a period of three months from the 
date to which the statement relates or within shch further period, not exceeding one month 
as the Central Government may in any case think fit to allow” shall be substituted; ’ 

" (2-A) No insurer carrying on life insurance business shall be entitled to be registered. 
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(6) atter sub-section (2) the following sab-seetion siiall be insertedj namely; — 
toy any class of msurance business in addition to the class or classes for which he has hoLra 
already registered unless the Superintendent of Insuianee is satisfied that the assets of tae 
life insurance fund of the insurer are a<lequate to meet all his liabilitis on policies of 
insurance maturing for payment. 


9. In clause (e) of sub-section (1) of section 11 of the said Act, for the words and 
figures '^payments iu accordance wdth the regulations con- 
Amendment of section, tained in Part I of the Third Schedule, a revenue account 

11, Act IV of 1938. in the torm or 'forms set forth in Part II of that^^ the words 

‘^payments, a revenue account in accordance vritii the regula- 
tions, and in the form or forms, set forth in the Third'’ shall bo substituted. 


10. In bection 15 of the said Act, — 


Amendment of section 

15, Act IV of 1938. 

(a) in sub-section (1), after the word and hgure ‘^section 11” in both places where 
they occur, the words, brackets and figures sub-section (5) of section 13” shall be 
inserted ; 

(b) to sub-section (2) the words *^and one shall be signed by the auditor who made 
the audit or the actuary who made the valuation, as the case may be” shall be added. 

Amendment of seetion 


10. Act IV of 1938. 


11. In sub-section (2) of section 16 of the said Aet,~ 


(a) in clause (a), after the word ^ ^audited” the words *'by an auditor or^’ shall be 

^jtbcrtcd; 

(b) in clause (b), for the words and figures '^furnished in the form or forms set 
forth in Part II of” the words furnished, prepared in accordance with the regulations, and 
in the form or forms, set forth in” shall be substituted. 

Amendment of section 12. In section 17 of the said Act, for the words “that 

17, Act IV of 1938. Act” the words ^'the first-mentioned Act” shall be substi- 

tuted. 

Amendment of section 13. In clause (d) of sub-section (1) of section 21 of 

21, Act IV of 1938. the said Act, after the word and figures section 16” the 

words and figures ^^or section 28” shall be inserted. 
Amendment of section 14. Section 22 of the said Act, shall be renumbered as 

22, Act IV of 1938. sub-section (1) of that section, and — 

(a) in the said sub-section (1) — 

(0 after the words cause an investigation and valuation” tne words “as at such 

date as the Superintendent of Insurance may specify” shall be inserted; 

(ii) after the words ^'approved by the Superintendent of Insurance” the foUowmg 
shall be inserted, namely: — 

^^and the insurer shall place at the disposal of the actuary so appointed and appro- 
ved all the material required by the actuary for the purposes of the investigation and valua- 
tion within such period, not being less than three months, as the Superintendent of Insur- 
ance may specify”; 

(b) to the section as so renumbered the following sub-section shall be added, namely: — 
'^(2) The provisions of sub-sections (1) and (4) of section 13, and of sub-sectioni^ 

(1) and (2) of section 15 or, as the case may be, of subrsection (2) of section 16, ^ali 
apply in relation to an investigation and valuation under this section: 

Provided that the abstract and statement prepared as the result of such investiga- 
tion and valuation shall be furnished by such date as the Superintendent of Insurance may 
specify.” 

Amendment of section section 27 of the said Act, — 

27, Act TV pf iq^8. 

(a) in sub-section (1), — 

{%) after the words British India” the words ^^or the United Kingdom^’ shall l>e 
inserted ; 

(ii) the Explanation shall be omitted; 

(b) in sub-sections (1) and (2) — 

(i) for the word brackets and figures ‘‘sub-section (3)” the words, brackets, figures 
and letter “sub-sections (2- A) and (3)” shall he substituted; 

(ii) for the words “granted by Mm on policies of life insurance maturing for pay- 
ment in India and within their surrender values”, the words “granted on and within the 
surrender values of policies of life insurance maturing for payment in India issued by ham 
ur by an insurer whose business he has acquired and in respect of which he has assumed 
liability”, shall be substituted; 

(c) after sub-section (2) the following sub-section shall be inserted; namely: — 

‘ ‘ (2-A) Where an insurer has accepted re-assurance in respect of any policies of iifefc 
insurance issued by another insurer and maturing for payment in India or has ceded re- 
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assurance to another insurer in respect of any sueh. policies issued by himself, the Bum 
referred to in sub-section (1) or sub-section (2) shall be increased by the amount of the 
liability involved in such acceptance and decreased by the amount of liability involved in 
^ueh cession^’; 

(d) in sub-section (4), for the word ^‘claims’’ the word ^ ^ liabilities ^ ^ shall be sub- 
stituted. 

Amendment of section 16. In sub-sections (1;, (2) and (3) of section 28 of 

28, Act TV of 1938. the said Act, for the word statement whether it occurs 

the word ^'return'' shall be substituted. 

Amendment of section 17. After the second proviso to sub-section (1) of sec- 

29. Act lY of 1938. tion 29 of the said Act, the following further proviso shall 

be inserted, namely: — 

•^Provided further that where any event occurs giving rise to circumstances, the ex- 
istence of which at the time of the grant of any subsisting loan would have made such grant 
a contravention of this section, such loan shall, notwithstanding any contract to the con- 
trary be repaid within thiee months from the occurrence of such event or from the com- 

mencement of the Insurance (Amendment) Act, 1946, whichever is later; and in case of 
default, the director, manager, auditor, actuary, ofdcer or partner concerned shall, without 
prejudice to any other penalty which he may incur, cease to hold office with the insurer 
granting the loan on the expirj' of the said three months : ’ ’ 

Amendment of section 18. Section 31 of the said Act shall be renumbered as 

31, Act lY of 1938. sub-section (1) of that section, and to the section as so 

renumbered the following sub-section shall be added, namely: — 

^'(2) No insurer incorporated or domiciled in British India shall hold any of his 
assets kept in an Indian State otherwise than in the name of an authority approved by the 
Government of the State, or in the corporate name of the undertaking, if a company, or in 
the name of the partners, if a firm, or in the name of the proprietor, if an individual, except 
in the case of deposits made xmder any law of the State relating to insurance or in so far 
as assets are required by the law of the State to be vested in trustees . ’ ' 

Amendment of section 19. In sub-section (1) of section 33 of the said Act, 

33, Act lY of 1938. after the words himself make such investigation’' the fol- 

lowing shall be inserted, namely: — 

utilising, if necessary at any time, the services of an auditor or actuary or both, 

and the insurer shall make available all books of account, registers and other documents 

and other information required for the purpose of the investigation by the person or persons 
making the investigation within such period, not being less than three months, as the 
Superintendent of Insurance may specify;” 


Amendment of section 20. To sub-section (7) of section 39 of the said Act the 
39, Act lY of 1938 folio whig shall be added, namely: — 

''or has at any time applied: 

Provided that where a nomination made whether before or after the commencement 
of the Insurance (Amendment) Act, 1946, in favour of the wife of the person who has in- 
sured his life or of his wife and children or any of them is expressed, whether or not on 
the face of the policy, as being made under this section, the said section 6 shall be deemed 
not to apply or not to have applied to the policy. ” 


Amendment of section 
40. Act lY of 1938. 


21. In section 40 of the said Act, — 


(a) after sub-section (1) the following sub-section shall be inserted, namely: — 
^'(1-A) In this section and sections 41 and 43, references to an insurance agent 

shall be construed as including references to an individual soliciting or procuring insurance 
business exclusively in an Indian State notified in this behalf by the Central Government 
in the official Gazette and holding a valid licence as an Insurance agent under the law of that 
State”; 

(b) in sub-sections (1) and (2), — 

(i) after the words renewal premium” the words '^payable on such a policy” shall 
be inserted; 

(ii) to the proviso the words '^payable on such policies” shall be added; 

(c) after sub-section (2) the following sub-section shall be inserted, namely: 

‘‘(2-A) Save as hereinafter provided, no insurance agent shall be paid or contract 

io paid by way of co mmi ssion or as remuneration in any form any amount in respect 
of any policy not effected through him; 

' Provided that where a policy of life msurance has lapsed, and it cannot under the 
terms and conditions applicable to it be revived without further medical examination of 
the person whose life was insured thereby, an insurer, after giving by notice in writing to 
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the insurance agent througli whom the policy was effected an opportunity to effect th© 
revival of the policy within a time specified in the notice, being not less than one month 
from the date of ioccix)t by Mm of the notice, ma\ xiay to another insuranee agent who 
effects the revival of the policy an amount calculated at a rate not exceeding half the rate 
of commission at "which the agent through whom the policy was effected would have been, 
paid had the policy not lapsed, on the sum payable on revival of the policy on account 
of arrear premiums (excluding any interest on such arrear premiums), and also on the sub- 
sequent renewal premiums payable on the policy.’^ 

22. In sub-section (2) of section 41 of the said Act, for 
the words ^ * one hundred rupees, unless the default is made by 
Amendment of section a person taking out or renewing or continuing policy, in 
41, Act IV of 1938. which case he shall be punishable with fine wMch may extend 

to fifty rupees only^’ the words *^five hundred rupees’’ shaB 
be substituted. 


Amendment of section 
48, Act TV of 1938. 


23. In sub-section (2-A) of section 48 of the said Act, 
the words '^or is an insurance agent or employer of iubur- 
ance agents”, shall be omitted. 


Insertion of new section 24. After section 48 of the said Act the following section 

48-A in Act IV of 1938. shall be inserted, namely: — 

'^48-A. Life Insurance agents not to he directors of life insurance companies . — ^No 
insurance agent who solicits or procures life insurance business, and no person acting on 
behalf of an insurer who for the purpose of life insurance business employs insurance agents, 
shall be eligible to be or remain a director of any insurance company carrying on life in- 
surance business: 

Provided that any director holding office at the commencement of the Insurance 
(Amendment) Act, 1946, shall not become ineligible to remain a director by reason of this 
section until the expiry of six months from the commencement of that Act . ’ ’ 

Insertion of new section 25. After section 53 of the said Act the following sec- 

53-A in Act IV of 1938. tion shall be inserted, namely: — 

'*^53 -A. Unpaid-up share capital. — Notwithstanding anything contained in any other 
law, in ascertaining for any purpose of this Act the solvency or otherwise of an insurer, no 
account shall be taken of any assets of the insurer consisting of unpaid-up share capital.^’ 
Amendment of section 26. To section 58 of the said Act, the following sub- 

58, Act IV of 1938. section shall be added, namely: — 

‘‘(5) When making an order confirming a scheme under this section, the Court may 
make such orders as it considers necessary for the disposal of so much of the deposit 
made by the company under section 7 or section 98 as does not relate to the classes of 
insurance business, if any, wMch the company continues to carry on.” 

27. In section 59 of the said Act, after the words 
Ameudment of section surance ^.ompauy” the brackets, words and figures ^‘'(other- 

59, Act IV of 1938. wise than in a ease to which section 58 applies)” shall be 

inserted : 


28 In sub section (1) of section 65 of the said Act,- 


Amendment of section 
65, Act IV of 1938. 

(a) in clause (a), for the words '‘fifty” tfie words "one hundred” shall be fi^ab- 
stituted ; 

(h) in clause (h), for the words "five hundred” the words "nine hundred” shall be 
substituted. 

Amendment of section 


70, Act IV of 1938. 


29. In section 70 of the said Act,- 


(a) In sub-section (2)^. 

(t) in clause (d), after the word "affidavit” the words "made by the principal 
officer of the society authorised in that behalf” shall be inserted; 

(ii) in clause (e), for the words "prescribed fee” the words "receipt showing pay- 
ment in the prescribed manner of the prescribed fee” shall be substituted; 

(h) in sub-section (3), for the words and figures "minimum working capital required 
by section 72 is available”, the words, figures and letter "society complies with the provi- 
sions of sections 67, 71, 72, 73 and 73-A”, shall he substituted; 

(c) in sub-section (4), — 

(i) in clause (a), after the word "satisfied” the words "from the returns furnished 
under the provisions of this Act or” shall be inserted; 

(ii) after clause (h) of the second proviso the following word and clause shall be 
inserted, namely: — 

"or 

( 0 ) cancel the registration of a provident society if he has reason to believe that any 
claim upon the society arising in India under any policy of insurance remains unpaid for 
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tliree montlis after final judgment in regular course of law''; 

(d) in sub-section (6), — 

(i) after the word, brackets and figure ^^sub-section (4)," the words, brackets and 
letter ^^or clause (c) of the second proviso to that sub-section," shall be inserted; 

(ii) after the word and figures ^'section 73" the words, brackets^ and letter 
satisfies the Superintendent of Insurance that no claim upon it such as is referred to in 
the said clause (c) remains unpaid" shall be inserted; 

(e) after sub-section (6) the following sub-section shall be inserted, namely: 

^^(7) The Superintendent of Insurance may, on payment of the prescribed fee which 
shall not exceed five rupees, issue a duplicate certificate of registration to replace a certifi- 
cate lost, destroyed or mutilated, or in any other case where he is of opinion that the 
issue of a duplicate certificate is necessary." 


Substitution of new se^ 2^^ section 71 of the said Act the following section 

^ shall he substituted, namely:- 

Ox 1938 # 

‘^71. Certain provisions of Part II to apply to proviSent societies. — The provisions 
of sections 20, 32, 46 and 53-A shall apply to provident societies as they apply to insurers, 
and in such application references to shareholders of an insurer shall be construed as refe- 
rences to members of a provident society: 

Provided that a provident society may charge a fee not exceeding one rupee for 
.ssTipplying a copy of any document referred to in sub-section (2) of section 20." 

31. In sub-section (1) of section 73 of the said Act, for 
the words gross premium income for the preceding calendar 
year" the words premium income for the preceding calendar 
14, Act iv or shown in the revenue account of the society" shall 

be substituted. 

Insertion of new section 32. After section 73 of the said Act the following sec- 
73-A in Act TV of 193^?. tion shall be inserted, namely: — 

"73-A. Restriction on name of provident society. — (1) A provident society shall not 
be registered by a name identical with that by which an insurer or another provident society 
In existence is already registered, or so nearly resembling that name as to be calculated to' 
deceive, except when the provident society in existence is in the course of being dissolved 
and signifies its consent, or the insurer in existence signifies his consent, to the Superinten- 
dent of Insurance. 

(2) If a provident society, through inadvertence or otherwise, is without such consent 
as aforesaid registered by a name identical with that by which an insurer or another provi- 
dent society already in existence is registered, or so nearly resembling it as to be calculated 
to deceive, the first-mentioned society shall, if called upon to do so by the Superintendent 
of Insurance on the application of the insurer or the second-mentioned society, change its 
name within a time to be fixed by the Superintendent of Insurance : 

Provided that nothing in this section shall apply to any provident society carrying on 
business before the commencement of the Insurance (Amendment) Act, 1946 . ' ' 

33. In sub-section (1) of section 81 of the said Act, 
Amendment of section after the word "made" the words "as at the last day of a 

81, Act IV of 1938. calendar year" i^hall be inserted. 

34. In sub-section (1) of section 82 of the said Act, 
Amendment of section the words beginning "and copies of the revenue account" 

82, Act IV of 1938. and ending "a fee of one rupee" shall be omitted. 


Amendment of secticfti ok t a* ok i* at. -n * ^ 

85 Act IV of 1938 section 85 of the said Act — 

(a) in sub-section (1), for the word "Government" the word "approved" shall be*^ 
substituted ; 

(h) in sub-section (2), after the word and figures ^'section 73", the words ^'or under 
the law of any state or country relating to insurance" shall be inserted; 

(0) to sub-section (3) the following proviso shall be added, namely: — 

Provided that nothing in this sub-section shall apply to loans made by a Provident 
Society to a banking company : 


Provided further that where any event occurs giving rise to circumstances, the exist- 
ence of which at the time of the grant of any subsisting loan would have made such grant 
a contravention of this^ sub-section, such loan shall, notwithstanding any contract to the 
contrary, be repaid within three months from the occurrence of such event or from the com- 
mencement of the Insurance (Amendment) Act, 1946 whichever is later; and in ease of 
default, the director, manager, auditor, actuary or partner concerned shall, without pre- 
judice to any other penalty which he may incur cease to hold oface in the society on the 
expiry of the said three months. " 
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Amendment of section 
86, Act IV of 1938. 


Amendment of section 
87, Act IV of 1938. 


36. In section 86 of the said Act, for the words ^^has 
made an application in this behalf to the Superintendent of 
Insurance’^ the words ^‘has, on application in this behalf, 
been permitted, by the Superintendent of Insurance, subject 
to such conditions, if any, as he may impose, to make such 
inspection’’ shall be substituted. 

37. In section 87 of the said Act, — 


(а) in sub-section (1), for the words ‘‘solvency of the society and the manner in 
which the business of the society is conducted”, the words “affairs of the society” 

be substituted; 

(h) after sub-section (4) the following sub-sections shall be inserted, namely: — 

“(5) The Superintendent of Insurance may by notice in writing require the provi- 
dent society to comply within a time to be specified, therein (not being less than fifteen 
days from the receipt of the notice by the society) with any directions he may issue to 
remedy defects disclosed by an inquiry under this section. 

(б) If the society fails to comply with any directions issued under sub-section (5), 
the Superintendent of Insurance may, after giving notice to the society and giving it an 
opportunity to be heard, apply to the Court for the winding up of the society. ” 

Insertion of new section 38. After section 87 of the said Act the following sec-^ 
87-A in Act IV of 1938. tion shall be inserted, namely: — 

“87-A. Amalgamation and transfer of insurance 'bvsiness. — (1) The insurance busi- 
ness of a provident society may be transferred to any person or transferred to or amalga- 
mated with the insurance business of any other provident society in accordance with a 
scheme prepared under this section and sanctioned by the Superintendent of Insurance. 

(2) Any scheme prepared under this section shall set out the agreement under which 
the transfer or amalgamation is proposed to be effected, and shall contain such further pro- 
visions as may be necessary for giving effect to the scheme. 

(3) Before an application is made to the Superintendent of Insurance to sanction 
any such scheme, notice of the intention to make the application together with a statement 
of the nature of the amalgamation or transfer, as the case may be, and of the reason therefor, 
shall at least two months before the application is made, be sent to the Superintendent of 
Insurance and certified copies, four in number, of each of the following documents shall be 
furnished to him, and other such copies shall during the two months aforesaid be kept open 
for the inspection of the members and policy-holders at the principal and branch ofdees of 
the provident societies concerned, namely: — 

(a) a draft of the agreement or deed under which it is proposed to effect the amalga- 
mation or transfer, 

(h) balance-sheets in respect of the insurance business of each of the x>i‘ovident socie- 
ties concerned in such amalgamation or transfer, 

(c) acturial reports and abstracts in respect of the insurance business of each of the 
provident societies so concerned, 

(d) a report on the proposed amalgamation or transfer, prepared by an independent 
actuary. 

(e) any other reports on which the scheme of amalgamation or transfer was founded; 
and the balance-sheets, reports and abstracts referred to in clauses (h), (c) and (d) shall 
all be prepared as at the date at which the amalgamation or transfer if sanctioned by the 
Superintendent of Insurance is to take effect, which date shall not be more than twelve 
months before the date on which the application to the Superintendent of Insurance is 


made under this section: 

Provided that the Superintendent of Insurance may exempt the provident society or 
societies concerned from furnishing to him and from keeping open for inspection any one 
or more of the above documents. 

(4) When any application such as is referred to in sub-section (3) is made to the 
Superin fpudpnt of Insurance, he may require, if for special reasons he so directs, notice of 
the application to be sent to everv person resident in British India or in an Indian State 
who is thp holder of a policy of any provident society concerned and may cause a state- 
ment of the natnre and terms of the amalgamation or transfer, as the case may be, to be 
published in snch manner and for such periods as he may direct, and after hearing the 
societies concerned, such policy-holders as apnly to he heard and such other persons as he* 
may deem fit, mnv sanction the arrangement if he is satisfied that no sufficient objection to 
the arrano’ement has hcen established and shall make such consequential orders as are ne- 
cessary to give p-PPpct to the arrangement, including orders as to the disposal of any deposit 
made undpr spcflon 73: 

Provided that — 

(a) no part of the deposit made by any party to the amalgamation or transfer shall 
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be returned except where, after effect is given to the arrangement the whole of the deposit 
to be made by the pi evident society carrying on the amalgamated business or the person to 
whom the business is transferred is completed; 

(h) only so much shall be returned as is no longer required to complete the deposit last 
mentioned in clause (a) ; 

(c) while the deposit last mentioned in clause {a) remains uncompleted, no accession, 
resulting from the arrangement, to the amount already deposited by the provident society 
carrying on the amalgamated business or the person to whom the business is transferred 
shall be appropriated as payment or part payment of any instalment of deposit subsequently 
due from it or him under section 73. 

(5) A copy of the order under sub-section (4) sanctioning or refusing to sanction 
the airangement shall be sent to each of the societies concerned and to each of the policy- 
holders who applied to be heard. 

(6) If the scheme involves a reduction of the amount of the insurance and other 
contracts of the transfer or society or of any or all of the societies concerned in the amal- 
gamation, the Superintendent of Insurance may sanction the scheme, reducing the amount of 
such contracts upon such terms and subiect to such conditions as he may think proper, and 
the reduction of the contracts as sanctioned by the Supeiintendent of Insurance shall be 
valid and binding on all the parties concerned.’^ 

Amendment of section 39. For sub-section (2) of section 88 of the said Act 
88, Act lY of 1938. the following sub-section shall he substituted, namely: — 

^'(2) In addition to the grounds on which such an order may be based, the Court 
may order the winding up of a provident society if the Superintendent of Insurance, who 
is hereby authorised to do so, applies in tliis behalf to the court on any of the follovnng 
grounds, namely: — 

(a'^ that the registration of the society has been cancelled under sub-section (4) of 
section 70; 

(h) that it appears from the returns furnished under the provisions of this Act or as 
the result of an inquirv made under section 87 that the society is insolvent; 

(e) that the continuance of the society is prejudicial to the interests of the poliev- 
holders . ’ ^ 

Insertion of new sec+ion 40. After section 90 of the said Act the following sec- 
90- A in x\ct lY of 193S. tion shall be inserted, namely: — 

^^90-A. AppUcafion of Act to liqvi^ator ^. — Notwithstanding anything to the contrary 
contained in the Indian Companies Act, 1913 (YII of 1913), the provisions of sections 91, 
92 and 93 shall annlv to any liquidator appointed to wind up a provident society, whether 
by the Court, the Superintendent of Insurance or the society itself”. 

41. In sub-section (4) of section 92 of the said Act, 

Amendment of section for the words ^‘if so desired,” the words ^'determine the 

92, Act lY of 1938. mmin oration to be paid to him, and if so desired, shall also 

appoint shall be substituted. 

42. In sub-section (1) of section 94 of the said Act, 

Amendment of section after the word, brackets and letter '' clause (a)” the words, 

94. Act lY of 1938 brackets and figure ‘^of sub-section (2)” shall be inserted. 

43. In sub-section (2) of section 98 of the said Act, 

Amendment of section words ''gross premium income received in the previ- 

98, Act lY of 1938 calendar year” the words "premium income in the pre- 

ceding calendar year as shown in the revenue account” shall 
be substituted. 

Insertion of new section 44. After section 98 of the said Act the following see- 
98-A in Act lY of 193S. tion shall he inserted, namely: — 

"98-A. ProMhJUon of loans . — The provisions of section 29 shall apply to Co-operative 
j^fe Insurance Societies as they apply to other insurers, so however that in such application 
the references in the second proviso to sub-section (1) of the said section to the eommenee- 
ment of this Act shall be construed as references to the commencement of the Insurance 
(Amendment), Act, 1946.” 

. ^ ^5. In sub-section (1) of section 105 of the said Act, 

A section after the words "by this Act shall,” the words "on the 

1U5, Act lY of 1938. complaint of the Superintendent of Insurance made after 

giving^ the insurer not less than fifteen days^ notice of his 
Intention, or^^ shall be inserted. 
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Amendment of section 4:6. In sub-section ( 1 ) of section 110 of the said Act, 
110, Act IV of 1938. for clause (e) the following clause shall be substituted, 

namely: — 

an order under section 87 or section 87-A;’^ 

47. In the proviso to section 116-A of the said Act, for 
Amendment of section the word statements'^ the words, brackets and figures 
116-A, Act IV of 1938. ^'statement referred to in sub-section (2) of section 10 or 

the returns’’ shall be substituted. 


Amendment of Third 
Schedule, Act IV of 1938. 


48. In the Third Schedule to the said Act, — 


(a) for regulation 7 the following regulation shall be substituted, namely: — 


^^7. In addition to the revenue account, information shall be supplied of the gross 
premium written direct in India, that is, the premium income without taking into account 
premiums on reinsurances ceded or accepted, for every class or sub-class of business in res- 
pect of which the insurer is required to maintain a separate account”; 


(h) in Form D, — 

(t) in the first column, under the heading '^Expenses of Management”, item 11 shall 
be omitted; and items 12 and 13 shall be renumbered as items 11 and 12 respectively; 


(it) in the fifth column, for the words ^^Eirst year premiums” the following shall be 
substituted, namely: — 


'‘First year premiums, where the maximum premiums-paying period (^) is — 


two years 
three years 
four years 
five years 
six years 
seven years 
eight years 

(w) after note (/) the following note shall be inserted namely: — 

Where the maximum premiums-paying period includes a fraction of a year, such 
fraction shall be ignored for the purposes of this revenue account”; 

(c) in Form DDD, after the words "separate revenue account is submitted” the^ 
words "and all amounts stated shall be total gross amounts without taking into account 
reinsurances ceded or accepted” shall be inserted; 

(d) in Form DDDD — 

(i) in the heading, for the words "less those the words "oud of policies^ ^ shall be 
substituted; 


(ii) in the table, for the column headings the following shall be substituted, namely: — 


’•Year in which 
the policies were 
issued. 

(0 

Number of policies 
forfeited or 
lapsed. 

w 

Sum insured under 
policies in 
column ( 2 ). 

Number of policies 
revived and 
reinstated for full 
benefits. 

(4) 

Sum insured 
under policies 
in column ( 4 ). 

(5) 



Rs. 


Rs.” 


nine years 
ten years 
eleven years 
twelve years or over 
(inrliid’ng through- 
out life) 


(in) after the words "separate revenue account is submitted” the words "and all 
amounts stated shall he total gross amounts without taking into account reinsurances ceded 
w accepted” shall be inserted. 
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THE INSURANCE DEPOSITS (TEMPORARY REDUCTION) 

AOr (I OP 1941). 

[3rd Marchf 1941. 

An Act to provide for the reduction temporarily of the amounts payalle as iw- 
stalments of the sum to he deposited hy an insurer under section 7 of the 
Insurance Act, 1938. 

Whereas, in consequence of conditions arising out of the present war, 
it is expedient to provide for the reduction temporarily of the amounts payable 
as instalments of the sum to be deposited by an insurer under section 7 of the 


Insurance Act, 1938 ; 

It is hereby enacted as follows: — 


Short title and extent. 


1. (1) This Act may be called The Insurance 

Deposits (Temporary Reduction) Act, 1941. 




It extends to the whole of British India. 

2. In this Act ‘‘insurer’’ means an insurer as defined in clause (9) of 


Definition. 


section 2 of the Insurance Act, 1938, except that it 
does not include a Mutual Insurance Company or a 


Co-operative Life Insurance Society to which Part IV of that Act applies. 

3. ( 1 ) An insurer entitled to the benefits of this Act shall, subject to the 

provisions of section 5, be deemed in respect of any 
Reduction of instalments instalme^*^ of the deposit to be made by hiru under 
^ ' section 7 if the Insurance Act, 1938, which he was 

required to pay during the year commencing on the 1st day of January, 1940, 
or which he may be required to pay at any time after the end of that year and 
so long as this section continues to have effect, to have complied with the provi- 
sions of the said section 7 as to payment of instalments of deposits, if he has 
paid or pays in accordance with the provisions of that section not less than one 
half the total amount which would have been required by that section as the 
instalment, had the insurer not availed himself of the provisions of this Act. 

(2) If an insurer entitled to the benefits of this Act, when paying an 
instalment of deposit, has, in respect of any instalment due during the year 
commencing on the 1st day of January, 1940, paid more than one half the total 
amount required by the said section 7 as the instament, he may at his option 
have the amount of any such surplus payment appropriated to the payment of ' 
the next or any subsequent instalment of deposit required from him under the 
said section 7 read with sub-section (1) of this section. 

(3) This section shall cease to have effect on the expiration of one year 
from such date as may be fixed, for the purposes of this Act, by the Central 
'Government by notification in the official Gazette as the date of termination of 
the present hostilities. 


Insurers entitiesd to the 4, An insurer shall be entitled to the benefits 
'benefits of this Act. of Act only if — 


(g) he carries on life msurance business only, and 


Insurance Deposits ( Temporary Re- benefit. The word ^ cease’ connotes the dis- 


DUCTiON Act, sec. 5: Scope a350) effect— continnance of something already in motion. 
‘Cease’ — ^Meaning of. — ^The intention of the It is an abuse of language to say that tbe 
Insurance Deposits (Temporary Reduction) company ceased to hold under sec. 5 of tlie 
Act is to give the benefit of sec. 4 to every Act a benefit which it, in faet, never acquired. 
Insurance Company whose case is covered by 45 P.L.R. 54=1943 Dah. 107, See. 8 of the 


that section, and the effect of sec. 5 is that Act specifically relates to the removal of diffi- 
tbe benefit, thus accruing, should cease if in^ culties in determining the amount of an in- 
future the income of the company should stalment payable. It does not oust the juris- 
eontinue to exceed Rs. 30,000. Sec. 5 does diction of the civil courts in any question re- 


not mean that an insurer, otherwise enti- lating to the interpretation of the statute. 


tied to the benefit of see . 4, is not so entitled . The question of the applicability of the Act 
if his income exceeds that amount in is 0 pure question of law and not covered by 
the year previous to the accrual of sadi the section, 45 P.L.R. 54=1943 Lah. 107 ♦ 
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(6) the date on which he first assumed risk on any policy issued by him 
was earlier than the 3rd day of September, 1939, but not earlier than the 3rd 
day of September, 1929 . 

5 (1) An insurer otherwise entitled to the benefits of this Act shall cease 

to be so entitled in any year if in the preceding year 
Cesser of title to the bene- j^is total premium income, including annuity consider* 
iits of this Act. ations, as shown in the revenue-account prepared 

under the Insurance Act, 1938, exceeded rupees thirty thousand. 

(2) An insurer otherwise entitled to the benefits of this Act shall cease 
10 be so entitled in respect of any future instalment — 

(a) if after the 1st day of January, 1941, he declares any bonus or divi* 
dend at a rate higher than the rate at which such bonuses or dividends were 
last declared by him before the 3rd day of September, 1939, or 

(b) if the proportion of his renewal premium income spent by him in 
payment of commission and other expenses including capital expenditure, deter- 
mined in accordance with Rule 25 of the Insurance Rules, 1939, exceeds in any 
year the proportion as so determined for the accounting period ending on the 
81st day of December, 1939. 


6. (1) When section 3 ceases to have effect, or if before that date an in* 

« surer ceases under clause (a) or clause (b) of sub* 

Eesumption of payment section (2) of section 5 to be entitled to the benefits 
of instalments in accord- instalments of deposits shall be paid in 

^19B8 ^ accordance with the provisions of section 7 of the 

Insurance Act, 1938 (except that no insurer shall be 
required to pay as an instalment an amount exceeding the amount which would 
have been payable by him had he not availed himself of the provisions of this 
Act), until the last instalment required to be paid under the said section 7 has 
been paid, and the balance of the deposit then remaining unpaid in consequence 
of the reduced instalments authorised under this Act shall be paid by the insxirer 
in such further instalments, of such amount and at such times, as the Central 
Government may direct. 

(2) If while section 3 continues to have effect an insurer ceases in any 
year under sub-section (1) of section 5 to be entitled to the benefits of this Act^ 
instalments of deposit in that year shall be paid by him in accordance with the 
provisions of section 7 of the Insurance Act, 1938, except that he shall not be 
required to pay as an instalment an amount exceeding the amount which would 
have been payable by him had he not availed himself of the provisions of this 
Act. and the provisions of sub-section (1) of this section shall apply zo the 
payment by such insurer of any balance of the deposit due from him which re- 
mains unpaid after the last instalment required to be paid under the said sec- 
tion 7 has been paid. 


7. For the purposes of the Insurance Act, 1938, an insurer entitled to the 
benefits of this Act who has failed to pay before the 
Saving in respect of rtf- ig-j; day of January, 1941, an instalment of deposit due 
o^depodts^ iu the year 1940 shall not be liable to any consequen- 

ces on that account in respect of a failure to comply 
witih tlm provisions of section 7 of the said Act as to deposits if before the 15th 
day of F^ruary, 1941, he has paid as such instalment not less than one half the 
total apRotmt required by the said section 7. 


0. If any dif&culty arises in determining the amount payable as an instal- 
ISm^rai of deposit by an insurer under this Act, the 

^ matter shall be decided by the Central Government 
deemon be dual. 
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THE INTEREST ACT (XXXII OP 1839). ^ 

Shcrt title give^j Act XtV of 1897 • 

Declared m force — 

Throughout British India except as regards the Scheduled Districts Act XV of 
t S 3 

^ [ZOth December, 1839* 


An Act concerning the allowance of Interest %n certain cases. 

Whereas it is expedient to extend to the territories under the Govern- 
ment of the East India Company, as well within the 
Pr^am le. - jurisdiction of Her Majesty’s Courts as elsewhere, 

the provisions of ^the Statute 3rd and 4th, William IV, Chapter 42, section 28, 
-eoncerning the allowance of interest in certain cases. 

1. It is, therefore, hereby enacted that, upon all debts or sums certain 
payable at a certain time or otherwise, the Court 
interlest^^ before which such debts or sums may be reco\ered 

m erees . may, if it shall think fit, allow interest to the creditor 

at a rate not exceeding the current rate of interest from the time when such 


LEa. EEE. 

1 Short title, ‘‘The Interest Act, 1839'’. 
See the Indian Short Titles Act (SJV of 
1897), 

2 Short title, ‘ ‘ The Civil Procedure Act, 

1833". See the Short Titles Act, 1836 (68 
& 60 Viet., c. 14). ' 


Sec. 1: (See also Kotes under see. 73, 
Contract Act). The Interest Act and Lord 
Tanterden's Act being indistinguishahle cases 
under the English Xiaw are relevant for 
the decision of questions nnder the former 
Act. 12 P. 216=1933 P. 196. See also 31 
I.A. 116=26 A. 299 (P.C.)* There is noth- 
ing in law which debars a creditor from su- 
ing for the recovery of interest alone if he 
has complied with the formalities required 
by the Interest Act and if his case is other- 
wise governed by the said Act. (1 O.W.N. 
219, Disappr.) 134 I.O. 1028=1931 L* 457 
=32 P.L.B. 546. See also 1938 ISTag. 119= 
20 N.LX 145=1. L.E. (1938) Nag. 482. Snit 
for mere interest is tenable. I.L.B. (1944) 
Nag. 327=1944 N.L.J. 147=1944 Nag. 122. 

Delav in Eimro sxht, if and when ground 
for disallowance of interest. See I.D.E. 
(1937) Nag. 360=1937 Nag. 165 j 1938 P. 
WJS^. 186=19 Pat.L.T. 202=17 P. 350=1938 
P. 600. The date upon which an execution 
sale is confirmed is the date upon which the 
money due by the judgment-debtor imder 
the decree is paid by him and realized by the 
judgment-creditor through the Court. If 
there is no subsequent action on the' part of 
the judgment-debtor, during the period bet- 
ween the receipt of the money into Court and 
the aetnal payment by the Court of the 
money to the judgment-creditor, which pre- 
vents or postpones that payment, no ques- 
tion arises of any further liability resifing 
upon the judgment-debtor nnder tho decree 
eilher for interest or otherwise. When no 
lilame attaches to the judgment-debtor, fie 
cannot be compelled to pay interest for 
any further period beyond the date when 
payment waa made into Court in satisfaetion 


of the decree. Merely because an injunction 
is issued at the instance of the auction-pur- 
chaser and delay is caused in payment out, 
the judgment-creditor cannot claim furtner 
interest from the judgment-debtor on the 
ground that the judgment-creditor has not 
been to blame for the delay. 55 Ij.W. 2i2sS5 
(1942) 1 M.L.J. 439=1942 M. 442. 

Allowance of In'peees't in certain oases. 
— The Act is only an enabling Act by which 
the Court is vested with a discretion to grant 
interest in certain cases, but does not create 
a right to interest in favour of creditors, 
which, of itself, could be made the subject- 
matter of a suit* 1 C.W.N, 219. But see also 
4 Bom.L.E. 205; 40 M.Ii.I. 18=12 L.VT. 
567=1921 M. 76j 75 I.O. 64; 1923 L. 302 
(1); 21 N.L.E. 16=1925 N. 451; 31 B. 854. 
See also 1937 Pat. 656=172 I.O. 744; 1940 O, 
W.N. 581=1940 Oudh 308 (Pronote inadmissi- 
ble in evidence — ^Interest prior to suit: not 
allowed in absence of any demand). See also 
1937 Oudh 387. Claim for simple interest 
after principal amount has been recovered is 
not tenable. (1938) Nag. 482=20 N. 

L.J. 145=1938 Nag. 119. A creditor can 
claim interest (1) on the ground of agree- 
ment, (2) on the basis of statute, and (3) on 
the ground of usage. The practice of a 
particular creditor's shop cannot amount to 
usage. Nor would the mere writing on the 
bills that interest at 1 per cent, will be char- 
ged, amount to a contract. 16 Luck. 701= 
1941 Oudh 254. See also 1942 O.W.N. 157 
=1942 Oudh 311. Interest for the period 
* prior to the date of the suit may be award- 
ed, if there is an agreement for the payment 
bf interest at a fixed rate, or it is payable by 
the usage of trade having the force of law, 
or under the provision of any substantive law 
entitling the plaintiff to recover interest. 65 
I.A. 66=1. L.B. (1938) 2 Cal. 72=1933 P.O. 
67=(1938) 1 M.L.J. 640 (P.O.). See also 
I.L.B. (1940) Mad. 50=50 L,W. 466=1939 
Mad. 877= (1939) 2 M.L.J. 579; 42 C.W.N, 
1004=1938 Cal. 618=I.L.B. (1938) C. 590. 
Interest before suit cannot be decreed if the 
case is not covered either by the Interest Act 
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debts or sums certain were payable, if such debts or sums be payable by virtue 
of some written instrument at a certain lime ; or if payable otherwise, then from 
the time when demand of payment shall have been made in writing, so as such 
demand shall give notice to the debtor that interest will be claimed from the 
date of such demand until the term of payment; provided that interest «hall be 
payable i n all cases in which it is now payabl e by law. 

on a pro-note claiming interest is referred; to 
award interest even tliongli there is no provi- 
sion in the pro-uoie for payment of interest. 
19Z4. A.L.J. 939=^1934 All. 939. Whore a 
clDini for dower is decreed it is in the discre- 
tion of the Court to award interest on the 
amount from the date of the institution 
of the suit till the recovery of the amount, 
131 I.C. 115=1931 A.L.J. 197=1931 A. 
403. See also 1935 A. 239=56 A. 711=1934 Ao 
L.J. 230 (interest on maintenance amount 
payable under a will. See also 12 P. 869=1934 
P. 99. It has, however, been held in a recent 
ease by the Bombay High Court, that inler- 
o&t cannot be awarded by way of damages, 
apart from the special provisions of the In- 
terest Act. 1924 B. 131=25 Bom.L.E. 837. 
See also 133 I.C. 861 (1)=33 Bom.L.E. 703 
=1931 B. 386. In the absence of an agree- 
ment or^ usage giving a right to interest and 
of a written demand giving notice that inter* 
est would be claimed a creditor will not be en- 
titled to interest. 19 P.L.E. 1902=104 P.E,. 
1902; 22 A.L. J. 558; 1945 Pat. 196=23 Pat. 
940. See also 1925 M. 1279=22 L.W. 490. 
46 All. 625=1924 A. 711. Per Curiam,-— 
is clear that neither under the common 
law nor under the Indian Contract Act can 
interest be^ claimed upon a debt unless there 
has been either an excess promise to pay in- 
terest or such promise is to be implied from 
the usage of trade or other circumstances.^* 

8 L. 524=101 I.C. 644=1927 L. 287. See 
also I.L.E. (1938) 2 Cal. 590=42 C.W.N. 
1004=1938 Cal. 618; 13 Luck. 376=1937 O. 
W. N. 622=1937 Oudh 387. (Pronote in- 
admissible being insufficiently stamped — 
Suit on original loan — Int erest can be 
awarded as compensation); 1940 Oudh 308; 

49 L.W. 132; 71 M. L. J. 651= 

1936 M. 910. (Award of interest in 
claim for contribution). Interest can- 
not be allowed merely on the ground that the 
debtor delayed the payment of a debt due by 
8 P.E. 1914=20 I.C. 194. See also 10 
Luck. 307=1935 0. 209=152 X-C. 786=11 O 
W.H. 1397; 61 C, 711; 151 I.C. 54=1934 
Pesh. 8; 42 C.W.K. 1004=1938 Cal. 618= 
(1938) 2 C. 500; 134 I.C. 1028=1931 L. 457: 
136 I.O. 719=33 P.L.E. 161; 1933 O. Hg! 

In a suit by a beneficiary under a deed of 
wakf against the mutawalU for the payment 
of her share of profits, the payment of which 
had been unreasonably delayed, heU, that the 
plaintiff was entitled to interest on the 
amount of her claim on '^equitable** grounds. 
The mutawalli, though not a trustee stands, 
in respect of his obligations in the position 

164=1933 AXJ. 
21^1933 A. 186, See also 1932 A. 505; 1945 

contact 

—Absence of demand— Whether interest be- 
fore suit recoverable. 20 M. 481=7 M 1/ J 


or by sec. 73 of the Contract Act. 4 C.\V.N. 
818=27 C. 814; 139 I.C. 158=1932 A,L.J. 
733=1932 A. 506. [N.B . — There is however 

a conflict of rulings between the several High 
Couits on this matter. See cases cited be- 
low.] See also D.C.E. Part. II, 7; 19 P .L.E. 
1902=104 P.E. 1901; 37 P.E. 1867; 

54 I.C. 431 (1) ; 41 A. 254=49 I.C. 696; 21 
I.C, 253; 40 M.L.J. 18=75 I.C. 64. It is not 
correct to say that Courts have power to 
award interest in all cases where money due 
IS withheld. 116 1,0. 669 (2) =1929 N. 170 
=25 N.L.E. 81. See also 1942 Sind 165= 
I.L.E. (1942) Kar. 346; 20 I.C. 194; 2933 
O. 146; 139 I.C. 158=1932 A. 505; 1933 A. 
186=55 All. 164. Act is not exhaustive of all 
claims as to interest and it is open to the 
Courts in India to award interest in cases not 
coming within the purview of the Act, on 
principles of equity. Act does not apply to 
an unasceitained sum such as the urofits of a 
undo. 42 U. 661=36 M.L.J. 456=52 I.C. 
505, 51 M.L.J. 633=1927 M. 59; 12 P. 216 
= 146 I.C. 56=1933 P. 196; 35 P.L.E. 785 
=1934 L. 664 (1) ; 1934 L. 175; 1933 M. 729 
=65 M.L.J. 620=57 M. 205. See also 40 
M.L.J. 18=12 L.W. 568=1927 M. 76=75 I. 
0. 64=1923 L. 302; 71 I.C. 257; 47 MX.J. 
312=1925 M. 46=81 1.0.536; 1391.0.158= 

1932 A.L.J. 733=1932 A, 505. If there is no 
agreement between the parties to pay inter- 
est, interest may be allowed by way of dama- 
ges though not <authorised by the Interest 
Act. 105 I.C. 836=4 O.W.N. 1061=1928 O. 
39; 1935 C. 347=62 0. 175; 1933 A. 147; 

1933 L. 127. See also 65 I. A. 66=1. 14 .E. 
(1938) 2 Col. 72=42 O.W.N. 985=(1938) 1 
M.L.J. 640; and where the practice of the 
Court is not to allow more than six per cent, 
interest by way of damages the principle 
should be adhered to. 105 I.C. 836=4 O.W.N. 
1061=1928 O. 89. See also 139 1. 0. 158= 
1932 A, 505; 1937 Lah. 455. In the absence 
of any usage or contract, express or implied, 
or of any provision of law to justify the 
award of interest for the period before the 
suit, interest for such period cannot De allow- 
ed by way of damages caused by the wrong- 
ful detention of the money claimed. 22 Pat. 
220=210 I.C. 426=1943 Pat. 327; (1942) 1 
M.L.J . 640. Before the plaintiff can be award- 
ed interest as damages on a debt, it must be 
shown that according to law or custom or 
tisage or some specif agreement, he is en- 
titled to it. I.L.B. (1943) Ear. 242=1943 
Bind 185 . As to claim for interests on equita- 
ble rounds, I.L.E. (1938) All. 243=1938 

42 C.W.N. 1004= 
141 (Discretion 
of Court); 1937 P.O. 193. The Act allows 
the Court or an arbitrator to whom a suit 
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263. Price of goods sold — No written ins- 
trument or demand in writing — ^Whether in- 
teiest prior to suit recoverable. 0 W.R. 283. 
See also 83 I.O. 268=1925 N. 204 (2) (No 
interest recoverable). In a suit for price of 
goods sold a claim for interest on the amount 
by way of damages for tbe delay in payment 
is not tenable,* and such interest allowed by 
a Court can be disallowed in revision. 39.i3 
L. 212=146 I.C. 157. See also 1933 L. 127 
=145 I.O. 247; 37 P.L.R. 87=1935 L. 552; 
1933 L. 556=146 I.O. 154, If in qases wnere 
Courts of Equity would grant specific perfor- 
mance the purchaser obtains possession of 
the subject-matter of the contract before the 
payment of the price, he must in the absence 
of express agreement to the contrary ps^y 
interest on his purchase money as from the 
date when he gets possession until the date 
01 payment because it would be inequitable 
for him to have the benefit of possession of 
the subject-matter of the contract and also 
of the purchase-money. The principle of 
payment of interest on the purchase-money 
from the date of the purchase to the date 
of payment, applies to compulsory purchases 
also. 197 I.C. 186=1941 P.C. 114. See also 
I.L.R. (1942) Mad. 464=1942 Mad. 429= 
(3942) 1 M.L.J. 250 (case of partition) and 
co-sharers^ liability). Interest by way of 
damages cannot be awarded on an unascer- 
tained amount. It can however be allowed 
in respect of a specified amount, namely, rent 
as determined on a particular date. Scope of 
Interest Act discussed. 12 Pat. 216=14 Pat. 
L. T. 140=1933 P. 196; 1934 L. 175; 
I.L.R. 1938 Nag. 308=1937 Nag. 345 (Suit 
for damages for breach of contract — ^Interest 
not allowed as it would amount to giving 
damages on damages); 46 L.W. 790=1938 
Mad. 206=(1937) 2 M.L.J. 798 (Railway Co. 
liable for loss of goods — ^Interest given from 
date of plaint, not from date of loss of 
goods). In a suit by the lessor for recovery 
of the unpaid part of premium payable in res- 
pect of a lease, interest by way of damages 
fer failure to pay as agreed can be allowed 
although there is no agreement as to payment 
of interest. 1933 A. 147. Contract of sale 
— ^Vendee let into possession — ^Eormal sale- 
deed not executed and purchase-money not 
paid — Eight of vendor to interest in equity* 
1933 M.W.N. 127=1933 M. 844. See also 10 
O.W.N. 52=1933 O. 146=(1942) M.L.R. 114 
(Civil) . Act does not apply where there is an 
agreement between the parties regulating the 
amount of interest. 10 M.I.A. 229. Act 
does not apply to a contract to pay inter- 
est implied from the dealings of the parties. 
36 P.R. 1894. The language of the Act doss 
net show that a contingency in the liability, 
net affecting the amount of debt or ths time 
of payment, can in any way prevent the 
operation of the provisions of the first part 
of sec. 1, 26 C. 955. See also 1910 M.W.N* 
731=8 I.O. 348. There is no general rule to 
the effect that payment and acceptance of a 
debt post diem precludes recovery of inter- 
est for the delay in payment. 4 Bom.L.R. 
205. The Act has not the effect of restrain- 


ing the power of the Court to allows L' merest 
in eases other than those mentioned 'm it. 
Marsh 239=1 Hay 500. See also 31 B o5i. 
This Act extends the provisions of the Sta- 
tute 3 and 4 Wm. lY, r. 42, see. 28 to India. 

6 M.I.A. 32. See 31 I. A. 116 (P.C.) The 
Act IS letrosiieetive in its operation and 
authorizes the allowance of inteiest, alcjiough 
It was not provided for by the bend executed 
prior to passing of the Act. 6 M.I.A. 32. 
English decisions may be referred to as 
guide in constiuing the Act. 31 I. A. 116= 

26 A. 229=14 M.L.J. 190 (P.C,). Interest is 
given under this Act by way of damages, on 
the ground that the debtor has wrongfully 
refused to pay the debt. 10 O.L.E. 561=7 C. 
594. See also 1935 C. 347=62 C. 175. But 
see also 20 I.O. 194; 1933 Lah. 556; 1933 M* 
729=65 M.L.J. 620. There can be no wrong- 
ful refusal, where there is no hand to receive 
payment and give a complete discharge. Thus 
where an Insurance Company refused pay- 
ment to the executors of the assignee of an 
insurance policy, on the ground that they 
were ignorant as to the terms of the assign- 
ment, and as to whether any consideration, 
passed or not, and that the executors should 
obtain the authority or concurrence of the re- 
presentatives of the deceased (who was the 
person assured), it was held that the company 
were not liable to pay interest, 7 0. 594. A 
CO -sharer collecting and retaining ren" due 
to another co-sharer is liable to pay interest 
as damages under sec. 73, Contract Act. 139 
I.C. 458=1932 A.L.J. 733=1932 A. 505. See 
also 1933 A. 186. There is nothing to pre- 
vent a party from waiving or agreeing to 
waive the benefit or advantage of an Act or 
rule made solely for the benefit or protection, 
of the individual in his private capacity, and 
which may be dispensed with without infring- 
ing on any public right or public policy. 5 
I.C. 285. A debt payable in kind is a debt 
under the Act and interest is allowable on 
it under the Act. 38 M. 464=30 I.O. 432 (12 
Bom.L.R. 831, Biss.). It was however, laid 
down in a Bombay case that payment in kind 
is not such a debt as is contemplated by thei. 
Interest Act. 12 Bom . L . E . 831=8 1 . 0 1 411* 
Act does not apply to a debt due on a foreign 
judgment. When judgment given In Eng- 
land is silent as to interest, the plaintiff caxi- 
ziot make the defendant liable for interest as 
the English statutes as to judgments carry- 
ing interest do not apply to India. 5 C , W . 
N. 741=28 0. 641. See also 75 P.R. 1909= 
99 P.L.E. 1909=3 I.O. 522. A wager contract 
before the passing of Act XXI of 1848 is 
not within the scope of this Act; as the Act 
does not affect debts contingent in amount 
and time of becoming due. 7 M.I.A. 263 : 57 
M.L.J. 662=1929 P.C. 185 (P.C.). See aUo 
26 C. 955; 1933 P. 196=12 P. 216, Refund 
of illegal tax — ^No right to interest. See 46 
Bom.L.R. 408. The Act does not authorize 
the allowance of interest where the debt on 
which it is claimed is irrecoverable. 27 B. 
330=5 Bom.L.R. 198. Interest should not 
be awarded on unliquidated damages. 7 
B.H.C. (A.C.) 89; 32 O.L.J. 239=60 l.Q^ 
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288^ See also TdZi P. 196=^~P. 21«5; 1937 ment-debtor he should be put in the position 

Nag. 346. Court may not allow eompoiiiid of losing interest on the amount of a decree 

interest except in cases where compound in- which might ultimately be due to him for 

terest is expressly provided for by the agree- no other reason except that he had not Ihe 

ment. 1 C.W.n'! 219; 1933 M. 171 and cases means to furnish security to enable Mm to 

referred to* therein. But see also 7 O.W.N. draw it out. 1943 M.W.N. 590=56 558 

876=31 C. 233. The Court has power, under A.I.K 1944 Mad. 46=(1943) 2 M.L.J. 441. 

t ins Act to give interest post diem at a rea- Sf'e also 1944 AIL 225=1. L.B. 1944 A. 379. 

sonable rate, if it be on money payable at a Interest— Post-decree — Discretion of 
certain time and under a written instrument. Court. — Though it is eoirect to allow inter- 

18 M. 242=4 M.L.J. 265. Where a mortgage ost at the bond rate up to the expiry of the 

instrunient is silent as to post diem interest, j)eiiod of grace, there is nothing in the Code 

although more than six years have elapsed compelling the Coui-t to do so. The statutory 

after the due date of the bond, such interest authority for allowing interest at bond rate 

may be recovered under this Act, and may be lie;* ond the date of the preliminary decree ap- 

made a charge on the mortgaged property. 5 pears to be in O. 34, r. 11 and even that only 

M.L.J. 154; 1930 M.W.N. 1240; 69 0. 722 says that the Court ^'may^’ order. 140 I.C. 

=1932 C. 689=33 P.L.B. 735 [following 5 304=13 Pat.L.T. 545=1932 P. 332. See also 

D. 422 (P.C,).] See also 1933 M. 171. But 59 C. 722=139 I.C. 455=1932 C. 689. Where 

sec also 35 A. 534. The joint effect of the a decree for money is silent as to interest and 

Interest Act and sec. 88 of the Transfer of its execution is stayed pending an appeal, the 

Property Act is in favour of the award of in- decree-holder is after the disposal of the ap- 

terest post diem as interest till date of pay- peal entitled to interest on the decretal 

jtnent at a reasonable rate, and as a charge amount for the period during which the stay 

upon the mortgaged property. 18 M. 248. operated. I.L.B. (1944) A. 379=1944 O. 
But see 17 A. 581, contra. See also IS M. 338 W.N. (H.C.) 81=1944 A.L.J. 401=A.I.B. 
(notes); 24 C. 699=1 O.W.N, 437 (P.B.)? 1944 A. 225. See also (1943) 2 M.L.J. 441 

20 M. 371; 21 C. 274; 35 A. 534=11 A.L.J. (stay of execution on deposit of decretal 
829=21 I.C. 253. The awarding of future {iinount>— Interest) . 

interest rests on the discretion of the trial Security deposit — Suit for its recovery — 
Court which will not without saffieient Demand for interest not made — Interest not 

grounds be interfered with by the appellate iccoveiable in equity or under Interest Act. 

Court. 139 I.C. 64=9 O.W.N. 253=1932 O. 19U N.L.J. 369=A.I.E. 1944 Nag. 330=1. 

255=8 Luck. 40. See also 16 Pat, . 557=18 L B. (3945) Mad. 252. Interest can be al- 


Pat.L.T. 787=1937 Pat. 628 (Interest pen- 
dente hte); 1930 M.W.N. 1240; 33 P.L.B. 
726 . Where in a mortgage bond there is no 
precise definition of the rate of interest prior 
to default, it is not possible to draw an 
inference that the parties intended that after 
the whole amount became due, interest should 
be paid at the rate wMch can be deduced 
from the arrangement regarding addition of 
saivai and payment of instalments. In such a 
ease, the Court should allow a reasonable rate 
of intciest. Interest allowed at 12 per cent, 
per annum. 28 N.L.B. 1=136 I.C. 887=1932 
N 39. Where, under the deed of mortgage 
with possession, the mortgagee is to enjoy 
the mortgaged property in lieu of interest 
fer a period of five years and where he is de- 
prived of his possession without pajanent of 
the principal, he is entitled to interest even 
subsequent to the period of five years fixed 
tor the redemption and the same can be made 
chargeable on the mortgaged property. 136 
I.C. 783=1932 M. 173. 


Where an order of stay of execution 5 
made on an application by the judgment 
debtor pending appeal on condition that h( 
deposits the decree-amount in Court and tha 
the decree-holder is to withdraw it on fur 
nishing security it cannot be said that ai 
order should ordinarily follow that interes 
should not run on the amount deposited int< 
Court by reason of its deposit from the dal( 
ox deposit. It is only just and proper tha 
no such order should be passed. It wouh 
veigh very heavily on an impecunius decree 
holder if at the instanee of a well-to-ao Jndg 


lowed under this Act as damages for the 
breach of contract wMch occurs when tUo debt 
is wrongfully detained after it has fallen due, 
and it can be allowed only in a suit brought 
wilhin six years of such breach under Art. 


jLjLu. xuere can oe 


action in such i' tsev and the starting point 
foi limitation is the date of failure to pay 
the money. If, however, the interest in ques- 
tion is money charged on land^’ the article 
applicable would be Art. 132 and not Art. 
116. 18 M. 331. Effect of Contract Act- 
sec. 73, On this Act see 7 M.L.J. 263=20 M, 
481 . This Act provides for the award of in- 
terest on debts in certain cases, and provides 
that, where the conditions required by the Act 
are satisfied, interest will be recoverable, but 
compensation under sec. 73 of the Contract 
Act will not be recoverable by the creditor 
from the debtor on the ground that the pay- 
ment of the money due to him has been with- 
held by the debtor, unless he can shov/ that 
actual loss or damage has been caused to him. 
-6 C. 955. See also 1 S.L.B. 179; 9 Bom, 
L.B. 439=31 B. 354; 1932 A. 505. 


^ ^ Mat be recovered ' ’ — ^Meanino. — The 
expression ^^may be recovered in the Act 
does not mean the same thing as ‘*is sought 
to be recovered 'L 134 I.C, 1028=32 P.L.B 
646=1931 L. 457, 

Debts or Sums Certain Datable at a 
Certain Time.— 9 Bom. H.C. 7; 7B.H.C. 
{A.C,)^ 89. The sum certain upon which in* 
terest is payable under the Interest Act must 
be certain at the time the promise is made* 
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Wliere a mining lease iDrovides lor interest; nt 
12 per cent, per annum on all aireais of 
jQiinimum royalty, and ttie claim, in suit, rela- 
tes not only to tlie arreais of sucli minimnm 
lovalty, but also for sums in excess of iLe 
ujinimum loyalty, the instalments of mini- 
mum royalty are sums certain payable at a 
jeertain time, and interest would therefore be 
payable and can be awarded on the iustal- 
ments of minimum royalty in arrear, but not 
on the excess. 22 Pat. 220=A.I.P. 194d Pat. 
B27. A power of attorney was in the follow- 
ing terms. ^‘We hereby authorise our said 
attorney to withdraw and receive payment. 

. . and pay and make over to us in propor- 
tion to our respective shares as above set 
forth such amount out of the said sum of Bs. 
10,000 as is due thereto within a week of the 
eneaslmioni of the said cheque. ^ ’ Ueldp that 
a sum ceitnin was ijayable at certain time in 
this case within the meaning of see. 1 of the 
Act I.L.P. (1943) 1 Cal. 573. When by a 
conliaet, a sum of money is payable at a 
tunc certain, and upon a sum to be ascertain- 
ed on a certain date, but a dispute occurs as 
to the amount, which is settled by the Court, 
interest is payable. 32 O.L.J. 239. Inte- 
aest pending suit is not claimable in a suit 
foi unliquidated damages. See 60 I.C. 
288j 26 S.L.P. 167=1932 Sind 9. In a 
SLit to recover the value of certain articles 
entrusted with the defendant, interest 
cannot be allowed on the amount decreed, 
as it will be tantamount to awarding dama- 
ge- upon damages. 137 I.O. 217=9 O.W. 
N" 239=1932 O. 165. The mere fact that 
the contract does not come within the pro- 
tection afforded by the Act is not a reason 
for holding that it is not controlled by the 
Act. The term ^payable at a certain iime^ in 
the Act refers to payment agreed between 
parties and not under a presumption of law. 
40 M.L.J. 18=12 Ii.W. 567. See also 8 
L.. 524=1927 L, 287. A certain sum is not 
payable by the written instjrumeni at a time 
certain if its payment is contingent u^on 
e^ents which jnay never happen and the 
amount payable is capable of ascertainment 
only if and when those events happen and 
the time for the happening of those events, 
if they ever do happen, may be indefinitely 
postponed and no interest can be allowed on 
such sum. 119 I.C. 616=1929 P.O. 18'5= 
o7 M.L.J. 662 (P.O.). 

Interest on monthly maintenance 
AMOUNT. — See 15 Xiuck. 537=1940 Oudh 805. 

Interest on mesne profits. — See 1937 P. 
e. 143 (P.O) =16 P. 382=1937 (2) 

202=64 I.A, 240; 1937 A.L.J. 297=3937 
All. 328. Interest on wages outstanding not 
allowed. 1939 M.L 1 .R. 122; in suit fur ac- 
counts. See 1936 Rang. 141; 15 Luck. 550= 
1940 Oudh 257 ; suit for rent of shop. See 
1938 P.W.N. 689=1938 P. 578. As to right 
to compound interest, see 1936 Bang, 141; 
1936 Cal. 326; 1939 Pat. 323; 1939 Pat. 552, 
Interest claimed but not granted in |)rclimi- 
nary decree cannot be allowed in final decree. 
1936 Rang, 141. 

Instalment Bond. — ^In ease of instal- 
ment bonds where there is a double penalty, 

397 


namely, enhaneed interest on defaulcod m- 
.sl iliudits and an exigibility clause in ease o£ 
i-ci-caiii defaults, the correct method m grrnt- 
aig luteiebb to allow the enhanced interest 
on the aefaulied iiislohiients up the daie 
Avhen 1he cxigibilily clause cames into opera- 
tion and then from that date to allow inter- 
est cit the oiiginol laie on the whole principal 
amount till the date of suit. Prom the date 
of suit, further intcicst may be allowed on 
the whole sum found duo until the date fixed 
for payment. 142 I.O. 603=1933 :7. 104 
(Relying on 1928 IST. 6). 

Refund or tax illegally levied by Muni- 
cipality — Interest on amount refundfd. — 
Whole a levy of tax or rates by a Municipa- 
lity is held illegal by a Couit of law and the 
amount levied is refunded under order of 
Court, the person from whom the tax had 
been illegally levied is not entitled to claim 
intcie'it on the amount refunded for the 
peiiod duiing which the amount was with the 
Municipality. The Interest Act does not ap- 
idy to such a case and the Court has no power 
to allow interest. Interest cannot be allowed 
bA way nf flnTunges in a oflse which does not 
fall within the Act. I.L.R. (1944) Bom. 
134=46 Bom.L.R. 408=A.I.R. 1914 Bom. 
233 (1). 

The Court may if it shall THiNis: fit. — 
The Act is an enabling Act which vests the 
Court with a discretion; it does not create 
a right to interest in favour of creditors, 
winch of itself could he made the gubject- 
n.«j/'ter of a suit. 1 C.W.N. 219. See also 
1925 N. 541, As to whether the disei’etion 
vested in the Court by this Act, in allowing 
or refusing interest in cases within th^ Acx, 
is liable to review, see 7 M.I.A. 263. See 
also 562 P.W.N. 186=19 Pat.L.T. 202=17 
Pat. 350=1938 Pat. 600; 1939 Pat, 323: 
1938 All. 151=1. L.R. 1938 A. 243. 

Current rate op Interest. — Where a cer- 
tain sum of money is payable by virtue of 
a written instrument at a certain time, the 
Court can under the Interest Act allow 
interest, if it thinks fit, at a rate not exeeed- 
iiig the current rate, from the time when the 
money is payable. Where there is no secu- 
rity, a rate of one per cent, per mensem, is 
not an unreasonable rate of interest, see 1939 
All. 308=1. L.R. (1939) All. 329 (Pro 
ncte). 1939 AU. 323; 16 Pat. 84=1937 Pat. 
73, 1939 Pat. 552; 1939 Pat. 203. 

If such debts be payable by virtue of 
SOME WTiiTTBN INSTRUMENT. — ^A certificate of 
the Administrator-General admitting a debt 
to be due is not a ^'written instrument’’ be- 
cause the amount mentioned therein is aol 
payable by virtue of the certificate, which 
merely purports to certify the registration 
of the amount of the admitted debt foi' the 
purpose of convenience in administering the 
estate. 25 C. 54. See also 75 I.O. 64=1923 
L. 302. It is doubtful whether a decree or 
an order of a Settlement Officer under sec. 
40, Act XYIII of 1876, is a written instrit- 
ment within the meaning of the Interest Act. 
1 O.C. 94. A principal is not entitled to in-, 
terest on moneys received and* retained 
the agent on behalf of the principal int 
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the absence of a contract to the contrary. 41 

A. 254=17 A.L.J. 169=49 I.C. 696, In- 
tel est is not allo'wed in a suit for recovery 
of money for use and occupation, because 
such sums are not payable by an instiument 
in writing and at a certain time. 9 i.C. 221 
(Oudh) , 

When demand op payment shall have 
BEEN MADE IN WHITING, — The Interest Act is 
applicable only when a notice is given that 
interest will be claimed from the date of 
demand till date of payment. In the absence 
of such a notice interest cannot be claimed 
under the Act. 16 Luck. 701=192 I.C. 885 
=1941 Oudh 254. See also 1940 Pat. 384. 
There must also be demand in writing. In- 
terest prior to the institution of the suit 
cannot be given under this Act, unless a 
demand of payment has been made in writ- 
ing. 7 Bom.L.E. 798; 101 I.O. 67=1927 
A 444. See also 152 I.O. 786=11 O.W.jSr. 
1397=10 Luck. 307=1935 Oudh 209; 145 I. 
C. 167=1933 li. 212; 20 I.C. 299=39 P.E. 
1913; 22 L.W. 490=1925 M. 1279; 1937 A. 

B. J. 168=1937 All. 257; 1936 Nag. 285=1. 
1 j.P. (1937) Nag. 61. In a stdt to recover 
price of goods sold, if the claim for interest 
is based on an alleged agreement that is not 
proved, and no notice as to interest is given 
as required by Act XXXII of 1839, interest 
should be disallowed. 1933 L. 212; 10 O. 
W.N. 316=1933 O. 259. Where the plaintiff 
had made a demand of the amotmt due under 
a promote but there was no claim for interest 
by way of damages from the date of demand 
imtil payment, held, that plaintiff was not en- 
titled to such interest under the Act. 1933 

0. 259. Where the plaintiff who had paid 
a sum of Bs. 1,400 towards shares which, 
however, were never allotted to him, sued for 
refund of the money, held, that the payment 
was not ^<a debt or sum certain payable at a 
certain time'' 2Sithin the meaning of the In- 
terest Act, that interest was only payable 

otherwise" as money had and received from 
the date of demand. I.Ii.B. 56 M. 391=141 

1. C, 120=1933 M. 320=64 M.L.J. 130. 
Where no established usage is proved for 
claiming interest on the price of goods sold 
and delivered, interest can be awarded under 
the provisions of the Interest Act of 1SS9 
fi‘om the date of demand. 32 Bom.L.B. 404, 
See also 1933 L. 212; 1933 L. 127. WTiere a 
^bt or sum is not payable at a certain time, 

interest is payable from the time when 
dempd of payment shall have been made in 
unless there was a stipulation for 
payment of interest, and if an agreement to 
pay interest cannot also be implied and the 
Payable on demand, the plam- 
interest tm the 
Butt affords a clear in- 

SieaTp awc'*Y"'y T®*- Pat.L.T. 373 

®™® payable, not 
»stromsat, tie payment of 

Sr *®®?®*^ -b* payment. 1 

«■ 31 I ai?"o ^ ^.80 H. 4a: 23 M. 

1907) . In a suit OB an coiatra^ Vliere 


no agreement for interest or usage for pay- 
ment of interest was alleged, held, that in- 
teiest was not allowable. 20 M. 481=7 M. 
L.J. 263. See also 22 B-W, 490=1925 
1279. A letter of the plaintiff demanding 
interest on an outstanding debt retrospec- 
tively, up to the date of the demand, was held 
to have made it sufficiently clear by implica- 
tion, that it was the intention of the plaintiff 
to claim interest prospectively, up to the 
date of payment. 23 M. 41. See also 93 
I.C 253=1925 N. 245. Demand for retros- 
pective interest may imply demand for pros- 
pective interests. See 181 P.LB. 1991 and 
23 M. 41. Demand for principal may imply 
demand for interest. 23 M. 41. Interest is 
not allowed upon the unpaid price of goods 
sold, unless demand has been made for the 
arrears. A printed headline in the trades- 
man's bill that interest would be charged on 
all arrears after a certain period is not such 
a demand as is contemplated by the Interest 
Act. 8 P.B. 1914=20 I.O. 194; 47 -W. It. I. 
(Short Notes) 41. See also A. W.N. (1887) 
287=10 AIl.v97. In the absence of any agree- 
ment to pay interest on a particular trans- 
action or of any notice of the vendor's in- 
tention to claim interest if the debt is not paid 
within a ceitain time, a claim for interest 
cannot be decreed under the Act. o4 I.C. 
431. In a suit by a contractor to recover 
money payable for work and labour done 
under a building contract, which provided 
that all works done by the contractor should 
be paid for by the contractor according to 
the rates therein specified within a reason- 
able time after it had been inspected and 
finally approved and passed: Held, that the 
provision was not one for the payment of a 
sum certain within the meaning of sec . I and 
that, in the absence of provision for pay- 
ment of interest in the contract or any uroof 
of demand, the Court had no power to allow 
interest under the Act from the time when 
the money became payable: Held also, that 
the Court could not award interest under the 
pioviso to see. 1 of the Act. 40 M.L.J. 18= 
12 L.W. 567=1921 Mad. 76=1929 M.W.N. 
717=60 I.O. 353. 

Such demand shall give notice to* 

DEBTOR THAT INTEREST WILL BE CLAIMED. 

Lnder this Act a creditor has the option of 
notifying to his debtor the date from which 
interest wiH be claimed, and failure to give 

of interest. 

354=1925 M. 1279. 
At tie head of every bUl of the soUer of 
goods, the following was printed: “Inter- 
est TOlI be charged at 12 per cent, per anntua 
presentation”, held, that 
tbe, bm was a snfiieient notice under rhe 

contra 21 

41 j 152 r. C. 786=11 O. W. S. 1397 
t <i|manding interest, from which 

It was made clear, by implication, that 
It was tie erector’s intention to claim 
laterest up to the date of payment, was snfB- 
went notice nader the Act. 181 P.L R looi 

HO fault of his own kept out of hi» 
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THE JUDICIAL OFFICERS’ PROTECTION' ACT (XVIII OF 1850) ^ 

[Uh April, 1850* 

An Act for the protection of Judicial Officers. 

For the greater protection of Magistrates and 
Preamble. others acting judicially; It is enacted as follows:— 

1. No Judge, Magistrate, Justice of the Peace, Collector or other person 
acring judicially shall be liable to be sued in any 
Non-liability to of (jiyii Court for any act done or ordered to be done 
office^ acting judicia y, ^ discharge of his judicial duty, whether 

for olbeial acts done in good - ° or-. • t 4 .- -o j ^ 

faith and of officers oxe- Within the limits 01 his jurisdiction : ProYided 

cuting warrants and orders. *hat he at the time, in good faith, believed himseln to 

have jurisdiction to do or order the act complained of j 
and no officer of any Court or other person, bound to execute the lawful war- 
rants or orders of any such Judge, Magistrate, Justice of the Peace, Collector 
or other person acting judicially shall be liable to be sued in any Civil Court 
for the execution of any warrant or order, which he would be hound to execute^ 
if within the jurisdiction of the person issuing the same. 


LEG. BEE. 

1 Short title, ^The Judicial Officf^rs Pro- 
tection Act, 1850 \ See the Indian Short 
Titles Act (XIV of 1897). 


money, the principal sum, for a long time 
after it is due, it would be reasonable that 
the law should admit of interest being re- 
coverable by way of damages. 23 M. 41. 
But aee also 49 I. A. 228=1922 P.O. 247=44 
A. 368=43 M.L.J. 98=12 L.W. 568; 60 I. 
C. 353. The existence of previous litigation 
upon the same subject-matter is sufficient 
notice in order to entitle the plaiutifE to 
charge interest. 2 Hay, 123. 

Executing Court cannot award interest; 
onlj the Court which adjudicates as to the 
actual debt or claim can award interest. 53 
0. 735=98 I.C. 238=1926 0. 1119, 

Provided that interest shall be tat- 

ABLE IN ALL CASES IN WHICH IT IS NOW PAY- 
ABLE AT hAW.—See (1942) 1 M.L.J. 250=I.L. 
U (1942) M. 464=1942 A. 429; ^5 I. A. 66 
=X.L.B. (1938) 2 Cal. 72=1938 P.C. 67= 
(1938) 1 M.L.J. 640 (P.C.); I.L.B. 1940 M. 
5(1=50 L.W. 466=1939 Mad. 877=(1939) 2 
M.L.J. 579. The proviso to sec, 1 of the Act 
leaves it open to the Court to award inter- 
est where a Court of Equity would recognise 
the claim. A Court of Equity has full x>ower 
to direct interest to be paid on collections 
which have been wrongly retained in his 
hands by a mortgagee in possession. It can- 
not be said that no interest can be allowed 
either by way of damages or otherwise on 
the surplus profits received by the mortgagee 
until the date of the institution of the suit 
for redemption. The discretion of the Court 
under sec. 34, C.P. Code, to order interest 
at such rate as it deems reasonable remains 
unfettered, with the exception that it can- 
not grant interest on costs at a higher rate 
than six per cent. Where the mortgagee is 
charging interest at 15 per cent, and fails 
to discharge a prior mortgage debt carrying 
interest at 15 per cent, ^ough he has over 
a long period sufficient money in his hands 


to pay off that debt as well as his own the^ 
Court would be justified in a redemption suit 
in allowing interest to the mortgagor at 15 
per cent, on the money wrongfully retained 
bv the mortgagee in possession. 58 L.W, 241 
=1945 M.W.N. 340=A.LB. 1945 Mad. 297 
= (1945) 1 M.L.J. 478. Neither the Interest 
Act nor the Contract Act affects the mle of 
Hindu Law, that in the case of a debt wrong- 
fully withheld after demand of payment had 
been made interest becomes payable by way 
of damages. 9 Bom.L.B. 439=31 B. 354. 
But aee 18 M.L.J. 245=31 M. 250; 7 M. 
L.T. 108. The Act expressly provides that 
interest shall be payable in all cases in 
which it is payable by law. And money ob- 
tained by fraud can be recovered with inter- 
est under the law. 25 M.LJ. 531=21 LC. 
394. Where an improvement lease provided. 
that the lads were to be gradually brought 
under cultivation and until they were so 
brought nothiug would be payable to the 
Government or to the Jenmi and it further 
provided that the tenant should pay from the 
year in which Government revenue was paid 
rent at a certain rate, held, that interest 
could not be awarded under the Interest Act 
in respect of the arrears of rent claimed by 
the lessor: Meld also, that interest could 
net be awarded under -^e proviso to the Act 
on generally equitable grounds. 31 L.W, 655 
=1930 M.W.N. 438=53 M, 549=1930 Mad. 
727=59 M.L.J. 359. The Interest Act is 
exhaustive and only such equitable grounds 
as have been generally recognised in Courts 
of Equity can be relied on in India In award- 
ing interest on equitable grounds. The ease 
in 42 M. 616 is not correctly decided. 31 L. 
VT. 665=1930 M.W.N. 438 {vide supra ) . 

Judicial Oeeicers Protection Act: 
Sec. 1: Scope op Act. — The Act does not 
probably contemplate the protection of a 
Judge from a suit for damages for breach 
of contract, but the language of the Act is 
sufficiently wide to grant protection even 
against a suit of that nature. 52 All. 844= 
1931 A,L.J. 41=1931 AU, 189 (E.B.), The 
Act has no hearing whatsoever on the ease of 
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a contract into which a Judge may enter ac- 
cording to the general law of the land- En- 
forceability of Security bond executed in the 
name of the judge considered. 193 L Oudh 
Luck. 601 . If the act complained of 
against a judicial officer is in its natuie judi- 
cial, and mthin his jurisdiction, he is not 
lifihle to be sued, even though the act was 
done maliciously. If, on the other hand, he 
acts Tsithout juiisdiction, Ms liability would 
depend, not on whether the act was malicious 
and without reasonable and probable cause, 
but on whether it was within the protection 
of the Act. (12 All. 115, Bef.) 1933 All. 749. 
(As to procedure for instituting criminal pro- 
secution against judges and public bervants, 
see Criminal Procedure Code Act V of 1898^, 
see, 197) . By sec. 1 of the Act a judicial offi- 
eer is protected if he made the ordec in the 
discharge of his judicial duties whether or not 
uithin the limits of his jurisdiction, provided 
tha,t he at the time, in good faith, believed 
himself to have jurisdiction to pass the order. 

^ 3 urisdiction ’ in the section is to be taken in 
the sense of authority or power to act in the 
mutter and not in the sense of authority or 
po'^ver to act in a particular manner. Any 
person executing such an order within the 
^jurisdiction^ of a judicial ofS.cer 5s equally 
piotected. An order of a Magistrate for the 
search of a shop and seizure of certain tins 
of oil therein, though not in the pvesedbed 
form, and the carrying out of such an order 
by a police officer were, held to be alike pro- 
tected, even though the prosecution with re- 
ference to wMch the order was made, ulti- 
mately failed. I.L.E. (1938) 1 Oal. 581=^42 
C.W.lSr. 50=1938 Cal. 177=9 C.W.N. 591 5 
1933 All. 7 49. The term * * jurisdiction ’ ' means 
authority or power to act in a matter, and not 
authority or power to do an act in a particular 
manner. In the matter of warrants, the pro- 
tection afforded by the section is not again^ 
suits for executing lawful warrants or orders, 
but agginst suits for executing warrants or 
orders, not lawful, provided that such war- 
rants or orders have been issued by a judicial 
officer in a matter within his jurisMclion, and 
not merely in a matter in wMch such judicial 
officer has authority or power to issue the 
particular warrant. The term ‘^jurisdiction’’ 
should not be construed as meaning authority 
Of power to issue the warrant in a particular 
matter and in the particular manner in which 
it is issued. 12 A. 115. (10 M.L.J. 232 

Biss.) . See also SO Bom. 241=7 Bom.Ii.B. 
^51; (1872-1892) 83; 8 O.B.J. 75; 2 

396; 36 Cal. 433=13 O.W.TST. 458; 
40 O-W-H. 500. An order of a Magistrate 
for the Search of a shop and seizure of 'cer- 
tain tins of oil, therein, though not in the 
prescribed form, and the carrying out of such 
an order by a police-officer :^ere held to be 
al^e protected, even though the prosecution 
with reference to which the order was made 
ultiiuately failed- 36 Cal 433. A^ct does not 
apply to acts of Governor in Council. 7 
Mad. Secretary of State not Hable for 
of judmai officet. 59 KW.B: 1908. The 
protIcidOE afforded to judieisii tocefs rests 


on public policy. And though thereby a mali- 
cious Judge or Magistrate may be given a pro- 
tection designed not for Mm, but for the 
public interest, it does not follow that he can 
exercise Ms malice with impunity. His con- 
duct can be investigated elsewhere and due 
punishment awarded. 7 Bom.L.B. 951=30 
Bom. 241. Where the Judge acting in Ms 
judicial capacity takes in good faith all ihe 
proceedings wffiieh the law permits him to 
take, he is protected. See 9 I.C. 535 (All.); 
45 Bom. 1989=62 I.C. 93=23 Bom,L.B. 447= 
1921 B. 158. Extent of protection '.o judi- 
cial officers is the same as in English law. 2 

M. I.A, 293. Municipal councillor acting as 
Magistrate under Bengal Act III of 1864 is 
judicial officer. 13 W.B. 346. When a Magis- 
tiate diieets a general search of abuse in 
%dcw of an enquiry under the Cr.P. Code in 
discharge of his judicial functions he may 
veil appeal for protection under this Act, 39 
Cal. 953=39 LA. 163=23 M.L.J. 32 (P.O.), 
overruling 36 C. 433=9 C.L.J. 298=13 O.W. 

N. 458. Plaintiffs sued a Magistrate on the 
allegation that the latter took him into cus- 
tody and brought a false charge against him. 
The trial Court dismissed suit as barred by 
this Act. Seld, that the allegation in Ihe 
plaint disclosed a cause of action to wMch 
the Act did not apply . The defence under the 
Ac+ is as much a defence on the merits as 
any other defence such as limitation, etc., and 
the Judge must before dismissing the suit 
take such evidence in a case as in necessary to 
bring the case within the act. 39 A. 516= 
39 I.C. 553=15 A.L.J. 541. 

Illustrative Cases. — ^Where a Magistrate 
acts without jurisdiction in the Iona fide be- 
lief that he has jurisdiction, he is protected 
by the Act, and no suit will lie. 10 M.L.J. 
2S2. See also 12 A. 115. Act does not pro- 
tect a Magistrate who has not acted with due 
care and attention. The mere absence of 
mala fides is no defence. A Magistrate can- 
not be said to have “in good faith” believed 
himself to have jurisdiction to do or order 
the act complained of, unless he, in arriving at 
that belief, acted reasonably, circumspectly 
and carefully. 13 p.H.C.B. (A.O.J.) 36. 
Where, after becoming functus officio a Judi- 
oif»l Officer adds a false satement to his order 
which is designed to help one of the parties, 
it will he a sufficient answer to a contention 
based upon the Judicial Officers’ Protection 
Act, sec. 1, to say that it is impossible to be- 
lieve that the defendant thought that ho had 
jurisdiction to do the act complained of. 
1942^ A.L.W. 63 . Suit for damages against 
Magistrate for false imprisonment. Magis- 
trate had not acted in good faith believing 
himself to have jurisdiction, but carelessly, 
precipitately and without caution. This Act 
did not protect him from liability. 3 B.H. 

O. R. App. 1 (13 W.R. 13; 12 A. 115; 6 Bom. 
L.B. 131 Bel). Bee also 91 A. 152=9 0 341 
(P.O.). Where in connection with an appli- 
cation for transfer of a ease pending before* 
a TTnion Bench a Magistrate calls for a re- 
port from the President of the l^nion Bench 
Jhe report made by the President in aceordaneg 
with the Magistrate's direction is made in 
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THE KAZIS ACT (XII OF 1880) A 
[iV.5._Rep. in pt., Act X of 1914, Am., Act XIV of 1932.] 

July^ 1880 . 

An Act for the appointment of persons to the Office of Kazi. 

Whereas by the preamble to Act XI of 18642 {An Act to repeal the 
law relating to the offices of Hindu and Muhammadan Law officers and to the\ 
offices of KaztuUKuzaat and of Kazi, and to aholisli the former offices) it was 
(among other things) declared that it was inexpedient that the appointmeiit of 
the Kazi-nl-Knzaat, or of City, Town or Pargana Kazis, should be made by the 
Government, and by the r^anie Act the enactments relating to the appointment 
by the Government of the said officers were repealed j and whereas by the usage 


LEG. EEE. 

1 For Statement of Objects and Beasons, 
see Gazette of India, 1880, Part V, p. 21 ; for 
the report of the Select Committee, see ihid,, 
Psirf V. D 5*03: diaonsainna in nniinpil, 

see %b%d.j Supplement, pp. 345, 356 and 1203. 

2Bepealed by the Bepealing Act (VIII of 
1868). 


due discharge of duty. The President is con- 
sequently entitled to protection under the 
Act. The fact that allegations which ought 
not to he made are inserted in it does not 
take away the protection. 40 C.W.N. 500. A 
Judge knowingly pronouncing illegal orders 
is responsible to the State only, and cannot 
be sued so long as he keeps within his juris- 
diction, though he may, in certain cases and 
by a particular procedure, be held criminally 
responsible. A contrary system would pro- 
duce great inconvenience by allowing ‘'every 
losing party of whom there must be one in 
every suit, to bring an action against the 
Judge, and the Judge in his term, if unsec- 
ccssful, suing the other Judge who had pro- 
nounced against him.’^ L.B.B. (1872-1892) 
S3. The Act is for the protection of judicial 
officers acting judicially, . and officers acting 
under their orders, and ne'o^er for the protec- 
tion of the Police or a Magistrate in the exer- 
cise of police duties. 9 0. 341=9 I.A. 152 
(P.C.). There is no law which authorises the 
Police of a Magistrate in the exercise of 
Police duties or an officer* in command of a 
cantonment, in consequence of a bom fide be- 
lief that a person is dangerous by ■‘•euson of 
actual lunacy to put him into confinement, in 
order that he may be visited and examined 
by medical officers, and to keep Mm in con- 
finement, until such officers can feel themsel- 
ves justified in reporting whether the person 
is a dangerous lunatic or not; a fortiori, this 
cannot be done in the case of a bona fide be- 
lief of danger from impending lunacy; so 
that such officer would not be protected from 
liability in respect of such acts. 9 C. 341=i 

9 I.A. 152 (P.C.). The act of issuing a war- 
rant for the arrest of the complainant to hear 
an order which directed him to pay compen- 
sation to the accused is not an act within the 
'‘jurisdiction’’ of the Magistrate witliin the 
meaning of that word, as used in this Act. 

10 M.L. J . 232 . A Deputy Magistrate, who 


without reasonable cause, delays proceeding 
with the trial of persons whom ho keeps in 
jail is liable, notwithstanding the .above Act, 
to an action in damages if the prisoners are 
e-\eutually acquitted. 11 'W.B. (C.) 10. A 
Magistrate is not warranted in convicting and 
imprisoning a person for disobeying an order, 
the legality of which was then properly under 
the consideration of an appellate Court. 2 

B. H.C.B. (0.) 384. A Magistrate acting 
bona fide, is not liable for anything done by 
him in the exercise of his duty, however 
wrong the act may be. This Act while free- 
hjg the agent, the person who "actually com- 
mits the tort complained of and who would 
be the person primarily responsible, from aH 
responsibility could not have inteuded to 
leave the principal liable. 9 C.W.N. 495—1 

C. L.J. 355. 

Persons exercising judicial functions 
]uusT be in An entirely impartiaii position* 

• — They ought not to have any interest, pecu- 
niary or otherwise, in the subject-matter of 
the litigation, and they must not be in such 
a position, but any bias iu favour of one 
side or the other can be imputed to hiin* 
Actual bias need not be*proved if the rela- 
tionship is such that bias may seem likelyi.. 
It is impossible to say that debtor' is not, 
fiom the nature of the case, subject to bias 
in favour of a creditor who can call in Ms 
money . It is not enough f pr the Court in any 
it is satisfied that in a particular case no bias 
existed or was shown. It is necessary that 
tiie position be such that the general public 
may feel confident that justice has been done 
by an impartial tribunal, and it is of the high- 
est importance ‘that this principle should not 
be encroached upon. The Assistant Taxing 
Master of the High Court taxed three bills ot 
costs of the respondent bank against the ap- 
plicant. At the time he was a debtor of the 
respondent bank, but he did not disclose the 
fact at the time. Beld, that the officer was 
not competent to entertain the taxa- 
tion and the taxation was therefore 
bad ab initio. 40 Bom.L.B. 904=1933 
Bom. 431=1. L.B. (1938) Bom. 829. Sale 
officer executing award under Madras Co- 
operative Societies Act — Order postponing 
sale is judicial — Such officer is protected 
under the Act. (1945) 2 M.L.J. 180=58 
L.W. 411=1945 Mad. 480. 
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of the Muhammadaix community in soifle parts of British India the presence of 
TTawg appointed by the Government is required at the celebration of marriages 
and the performance of certain other rights and ceremonies, and it is theiefore 
expedient that the Government should again be empowered to appoint persons 
to the office of Kazi; It is hereby enacted as follows: — 

1. This Act may be called The Kazis Act, 

SKoit titl6 . 1 Qcn 


If-*- « K I 

It extends, in the first instance, only to the territories administered by 
the Governor of Fort Saint George in Council. But 
Local extent. Provincial Government may from time to 

time by notification in the Official Gazette, extend it to the whole or any ^>art 
of the terrirories under its administration. 


2. Whenever it appeals to the Provincial Government that any consi- 
derable number of the Muhammadans resident in any 
Power to appoint Kazis desire that one or more Kazis should be 

for any local area. appointed for such local area, the Provincial Gov- 

ernment may, if it thinks fit, after consulting the principal Muhammadan 
residents of such local area, select one or more fit persons and appoint him or 
tnem to he Kazis for such local area. 


If any question arises whether any person has been rightly appointed 
Kazi ander this sectioa, the decision thereof by the Provincial Government 
shall be condusxve. 


The Provincial Government may, it if thinks fit, suspend or remove 
any Kazi appointed unch-r this section who is guilty of any misconduct in the 
execution of his office, or who is for a continuous period of six mouths ab- 
sent from the local area for which he is appointed, or leaves such local area 
for the purpose of residing elsewhere, or is declared an insolvent, or desires to 
be discharged from the office, or who refuses or becomes in the opinion of the 
Protdncial Government unfit, or personally incapable to discharge the duties 
•of the office. 


3. Any Kazi appointed under this Act may appoint one or more persons 
Naib uaibs to act in his place in all or any of 

the matters appertaining to his office throughout the 
whole or in any portion of the local area for which he is appointed, and may 
suspend or remove any naib so appointed. 


When any Kazi is suspended or removed under section 2, his naib or 
naibs (if any) shall be deemed to be suspended or removed, as the case may be. 


ISTotliing in Act to confer 
judicial or administrative 
powers or, 


4. Nothing herein contained, and no appoint- 
ment made hereunder shall be deemed — 


{a) to confer any judicial or administrative powers on any Kazi or Naib 
Kazi appointed hereunder; or 


to render the presence of 
Kazi necessary; or 

to prevent any one acting 
as 


(b) to render the presence of a Kazi or Naib 
Kazi necessary at the celebration of any marriage or 
the performance of any rite or ceremony; or 

(c) to prevent any person discharging any of 
the functions of a Kazi. . 


hm. BBF. 

t The words **and it shall come into force 
at onee»^ were repealed by Act X of 1914. 


Secs. 2 akd 4. — The Aef does not confer on 
th^ Kazi the exclusive right to perform the 
functions which his ofS.ee requires him to dis- 
charge. I.C. 898=37 M. 228 (1 B.H.O. 
B. App. 18; 13 B. 429; 17 M.L,?. 481, Bist). 
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THE KHADDAH (NAME PROTECTION) ACT (VIII OF 1934) . 

\mh March, 1934, 

An Act to regulate the use of the words ‘^Khaddar^^ and ^‘Khadi^^ when applied 
as a trade description of woven materials. 

Whereas it is expedient to regulate the use of the words ^^Elhaddar^® and 
‘‘Khadi’^ when applied as a trade description of woven materials; It is hereby 
enacted as follows: — 

Short title, extent and 1. (1) This Act may be called The Khaddab 

eommencement. (Name Protection) Act, 1934. 

(2) It extends to the whole of British India, including British Balu- 
chistan and the Sonthal Parganas. 

(3) This section shall come into force at once, and section 2 shall come 
into force in any province on such date as the ^[Central Government] may, by 
notification in the Official Gazette, appoint in this behalf. 

2. The words ‘‘Elhaddar” and ‘^Khadi’^, whether in English or in any 
Words “Khaddar” and vernacular language, when applied to any 

<<Khadi'' to be trade des- woven material, shall be demeed to be a trade deserip- 
eription. tion within the meaning of the Indian Merchendise 

Marks Act, 1889, indicating that such material fe 
«loth woven and hand-looms in India from cotton yarn hand-spun in India. 


[Rep« m part by Acts I of 1938 and X of 1914; Amended by Acts IV of 1914: 
XVII of 1919,XXXV1XI of 1920; XIX ot 1921; XXXVIII of 1923 and VI of 1933. ] 
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■terests. 

Bnquiry info Measurements, Value and Claims 
and Award hy the Collector, 

11. Enquiry and award by Collector, 

12. Award of Collector when to be final. 

13. Adjournment of enquiry. 

14. Power to summon and enforce atten- 
dance of witnesses and production of docu- 
ments . 

15. Matters to be considered and neg- 
lected. 


Sections. 

laTevng Possession, 

16. Power to take possession. 

17. Special powers in eases of urgency* 

PART III. 

Reference to Court ani> Prooedurc 

Thereon, 

18 Reference to Court. 

19 Collector’s statement to the Court, 

20. Service of notice. 

21 Restriction on scope of proceedings, 

22. Power to enter and take possession. 

23 Matters to be considered in determin- 
ing compensation. 

24. Matters to be neglected in determine* 
ing compensation. 

25. Rules as to amount of compensation, 

26. Porm of awards. 

27. Costs. 

28. Collector may he directed to pay in- 

teiest on excess compensation. 

PART lY. 

Apportionment of Compensation* 

29 Particulars of apportionment to be 
si)eeified. 

30. Dispute as to b.pportionment, 

PART V. 

Payment. 

31. Payment of compensation or depos’’ 
of same in Court, 

32. Investment of money deposited in re« 
pect of lands belonging to persons incompe 
tent to alienate. 


DEC. REE. A.O., 1937. 

1 Suljstituted for Local Governments^ by 
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Sections. 

33. lavestment of money deposited m 
otlior cases. 

34. Payment of interest. 

PABT VI. 

Temporary Occupation of XiAnb. 

33. Temporary ocenpation of waste or 
arable land. 

Procedure when difference as to com- 
pensation exists, 

36. Power to enter and take possession 
ami compensation on restoration. 

37. Difference as to condition of land, 

PAET VII. 

Acquisition of Land for Companies, 

38. Company may be autliorized to enter 
snd survey. 

38-A. Industrial concern to be deemed 
for certain purposes. 

39. Previous consent of Provincial Gov- 
ernment and execution of agreement neces- 
sary. 

40. Previous enquiry. 

41. Agreement with Provincial Govern- 
ment. 

42 . PubHeation of agreement. 


Sections. 

43 . Sees. 39 to 42 not to apply where Gov- 
ernment bound by agreement to provide land 
for companies . 

44. How agreement with Eailway Com- 
pany may be proved. 

PABT VIII. 

Miscellaneous. 

45. Servdce of notices. 

46 . Penalty for obstructing acquisition of 
land. 

47. Magistrate to enforce surrender. 

48 . Completion of acquisition not com- 
piJsory, but compensation to be awarded 
when not completed. 

49 . Acquisition of part of house or build- 
ing. 

50. Acquisition of land at cost of local 
authority or ^’ompany. 

51. Exemption from stamp-duty and fees, 

52. Notice in case of suits for anything 
done in pursuance of Act. 

53. Code of Civil Procedure to apply to 
proceedings before Court. 

54. Appeals in proceedings before Court. 

55- Power to make rules. 


THE LAND ACQUISITION ACT (I OF 1894).' 

[2nd February f 1894. 

An Aci to amend the law for the acquisition of land for public purposes and for 
Companies. 

Whereas it is expedient to amend the law for the acquisition of land 
needed for public purposes and for companies and for determining the amount 
of compensation to be made on account of such acquisition ; It is hereby enact- 
ed as follows:— 

PAET I. 


^ Preliminary. 

Short title, extent and 1. (1) This Act may be called The Land 

commencement. • ACQUISITION AcT, 1894; 

(2) It extends to the whole of British India; apd 

(3) It shall come into force on the first day of March, 1894. 

2. [Eepeal.] Bep. partly hy the Repealing and Amending Act {X of 
1914), S. 3 and Sch. II and partly by the Repealing Act (I of 1938), 2 

and Sch. 

Definitions unless there is something repug- 

nan t in the subject or context, — 


. LEG. EEF, 

1 For Statement of Objects and Reasons, 
see Gazette of India, 1892, Part V, p. 32; 
for Report of Select Committee, see ihid., 
1894, Part V, p. 23 and for Proceedings in 
Council, see ihid., 1892, Part VI, p. 25; and 
1894, pp. 19, 25 to 42. 


Sec. 1: Scope of the Act. — The Aci 
mms at protecting public interests, 29 B 
4o0-«7^ 497, Strict compliance 

with its provisions necessary. 97 T.C. 47' 
M. 1099=51 MJUJ. 338. See aUi 
?^®<5eedings under this Aei 
gratify private spite 

parpQg e ar© not Talid, Busdea oi 


pioving that an award made by a land ac- 
quisition officer is wrong lies on tbc claim- 
ant. 106 I.O. 909, As to burden of proof 
in case of rival claims to compensation, see 
1927 P.C. 262=107 I.C. 347 (2) =47 O.L.J. 
337 (P,C.) . The Act refers only to one no- 
tice, one proceeding and one award given, 
taken and made regarding one holding and 
one ownership. 48 Cal. 892=64 I.O. 677=33 0. 
L , J. 509=1921 Cal. 340 . It contemplate* 
acquisition of such interests as do not be- 
long to Government. 9 I.O. 341=9 M.L.T, 
2T2. No provision for refund. 63 1.0. 1= 
1921 X. 153. 8ee also 21 I.C. 111=17 O.W* 
N. 1057; 35 B. 255=13 Bom.X.R, 259. Pro- 
ceedings under the Act are only administra- 
tavv and not judicial so far as the matter^ 
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(h) the expression ‘‘person interesfced^^ includes all persons claiming an 
tilings attached to the earth or permanently fastened to anything attached to 
the earth: 

(h) the expression ‘‘person interested*’ includes all persons claiming an 
interest in compensation to be made on account of the acquisition of land under 
this Act ; and a person shall be demeed to be interested in land if he is interest- 
ed in an easement affecting the land: 

(c) the expression “Collector” means the Collector of a district, and 
includes a Deputy Commissioner and any officer specially appointed by the 
Provincial Government to perform the functions of a Collector under this *\ci: 

(d) the expression “Court” means a principal Civil Court of original 


does not go to the Land Acquisition Judge. 
36 I.C. 621=4 L.W. 535. See also 51 I. 
C. 501. The Act provides a speedy method 
of determining compensation payable and 
the persons to whom payable. 7 A. 817. It 
allows an appeal to High Court and also to 
Privy Council since Act XIX of 1921. Privy 
Council cannot interfere with the figures that 
have been settled by High Court (as the 
vrJue to be allowed for certain eom-oulsorily 
acquired land) unless it can be shown that there 
hi? ft been some real mistake in law or some 
palpable omission which would invalidate the 
valuation. (52 I.A. 133; 52 I.A. 367, Ref. 
to.) 34 C.W.H. 1106=1930 P.G. 283=59 
M-L.J. 392 (P.C.) . Persons who have not 
come before Collector or Acquisition Judge 
can controvert the award of the Collector to 
a suit, and prove that they were the lawful 
owTiers of the property and were entitled to 
recover the amount of compensation awarded 
for it. [7 Cal. 388 (P.O.), Appr.] 160 I. 
0. 1010=1936 Pesh. 29. 

Construction of Act. — ^Aet should be 
expounded liberally in favour of the public 
and strictly against Government or company 
taking the land. 44 P.R. 1904; 9 I.C. 223 
=9 P.W.R. 1911; 12 B.H.O.B. 250; 29 
B. 480. In case of any error of procedure 
by any officer in applying the provisions of 
the Act, every presumption should be made 
in favour of the party likely to have been 
prejudiced by the error. 53 M. 921=1930 
M, 836=60 M.L.J. 410. If there is any 
real doubt in the interpretation in matters 
of procedure under the Act, the benefit of 
doubt ought to be given to the party as 
against Government. 1931 M. 50=59 M. 
L.J. 911. Compensation for land cannot 
be awarded on two bases (as) both on the 
basis of a coeoanut tope and as it building 
site. 95 I.C. 577=23 L.W. 751. The 
method of valuation of land may be classi- 
fied under three heads: (1) the opmon of 
valuators or experts; (2) the price paid 
within a reasonable time in hona fide trans- 
actions of purchase of the lands acquired or 
of the lands adjacent to the lands acquired 
and possessing similar advantages; and (3) 
a number of years ^ purchase of the actual 
or immediately prospective profits from the 
lands acquired. It is generally necessary to 
take two or aU of these methods of valuation 
in order to arrive at a fairly correct valua- 
tion; 101 I.C. 269=1927 S. I’gS. As to 
C.G.M.— 398 


viJuation of property on rental basis, see 
wid. As to Valuation of residential property 
see 101 I.C. 269=1927 S. 168. The special 
provisions of the Act, which govern appeals 
under the Act, should not be extended by 
analogy to vaiy the provisions of the Court- 
Fees Act, a fiscal enactment which must bo 
construed strictly. 14 P. 4=15 Pat.L.T. 548 
=1934 P. 571 (S.B.). 

Burden of Proof. — ^When Government are 
acquiring immovable property for a pubUe 
purpose under the Act, it is for the person 
claiming compensation to establish his title 
to its affirmatively. 57 I. A. 339=58 C. 888 
1=1931 P.C. 1=60 M,L.J. 142 (P.C.) . See 
also 66 I.A. 258=1. L.E. 1939 Kar. 363= 
3939 P.C. 235=(1939) 2 M.L.J. 722 (P. 
C.); 106 I.C. 909. 

Sec. 3 (a). — ^‘Land’^, meaning of —Bun- 
galow in cantonment limits. 45 B. 277=23 
Bom.L.R. 148. See cilso 34 B. 618, Land 
includes trees. See 30 M. 151=16 
551. Definition of ‘^land^’ is wider than 
under T.P. Act. Expression includes build- 
ings, trees and standing crops. I.L.R. (i940) 
Kar. 396=1940 Sind 58 and also bungalows. 
I.L.R. (1938) All. 994=1938 A.L.J. 1171=: 
1938 All. 106. ^^Permanently fastened'^, 
meaning of. 54 C. 582=54 I.A. 187=53 M. 
LJ. 99 (P.C.); 1927 P.C. 172. Machinery 
fastened to earth is permanent and not tem- 
porary fastening. 54 C. 582 (P.C.). Fishery^ 
rights are not land. 35 C. 525=12 O.W^ 
bf. 569. See also 35 I.C. 97. 

Sec. 3 (b): ‘^Person Interested — ^Tlie 
expression includes a person claiming an 
interest in compensation to be made on 
account of the acquisition of the land. 37 B. 
76=14 Bom.LrR. 507. The expression does 
nofc include the Collector. 1937 R. 176=14 
R. 344. The definition of a '^person inter- 
ested'^ is wide enough to cover the interest 
of a reversioner in the acquired land held by 
a widow on life estate^ when he is entitled to 
succeed to the land on the death of the widow. 
116 I.C. 335=1929 L. 736. The term in- 
eludes a presumptive shehait. 41 C.W.H* 
464. Also a lessee with a fixed term to run. 
IS P.R. 1902. Also party to a valid agree- 
ment for" purchase of land. 18 P.R. 3917 
=37 I.C. 822. Also yearly tenant. 28 0. 
152. Also a ryot. 7 C. 585. Also attaching 
decree-holder. 49 M. 38=97 I.C. 496=1926 
M. 307. Also company or person on w-hoset 
behalf acquisition is made. I.L.R. (1939) ^ 
Cal. 401=43 C.W.H. 973=1939 Cal. 669, 
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jurisdiction, unless the Provincial Government has appointed (as it is hereby 
empowered to do) a special judicial officer within any specified local limits to 
perform the functions of the Court under this Act : 

(e) the expression ‘^Company’’ means a Company registered under the 
Indian Companies Act, 1882, or under the (English) Companies Acts, 1862, to 
1890, or incorporated by an Act of Parliament or ^[by an Indian law], or by 
Royal Charter or Letters Patent: ^[and includes a society registered under 
the Societies Registration Act, 1860, and a registered society within the meaning 
of the Co-operative Societies Act, 1912] : 

(/) the expression ‘^public purpose’^ includes the provision of village 
sites in districts in which the Provincial Government shall have declared by 
notification in the Official Gazette that it is customary for the Government to 
make such provision: and 

(g) the following persons shall be deemed persons ‘‘entitled to aet’^ as 
and to the extent hereinafter provided (that is to say) 

trustees for other persons beneficially interested shall be* deemed the per- 
sons entitled to act with reference to any such case, and that to the same extent 
as the persons beneficially interested could have acted if free from disability ; 

a married woman, iii eases to which the English law is applicable, shall 
be deemed the person so entitled to act, and whether of full age or not, to the 
same extent as if she were unmarried and of full age ; and 

the guardians of minors and the committees or managers of lunatics or 
idiots shall be deemed respectively the persons so entitled to act, to the same 
extent as the minors, lunatics or idiots themselves, if free from disability, could 
have acted : 

Provided that — 

(i) no person shall be deemed “entitled to act’’ whose interest in the sub- 
ject-matter shall be shown to the satisfaction of the Collector or Court to be 
adverse to the interest of the person interested for whom he would otherwise 
be entitled to act : 

(ii) in every such case the person interested may appear by a next friend 
or, in default of his appearance by a next friend, the CoUeetor or Court, as the 
case may be, shall appoint a guardian for the case to act on his behalf in the 
conduct thereof; 

(iii) the provisions of Chapter XXXI of the Code of Civil Procedure 
sliall, muiaiis mtdandis, apply in the ease of persons interested appearing before 
a Collector or Court by a next friend, or by a guardian for the case, in pro- 
ceedings under this Act; and 

LEa, BEE. Mad. 474.= (1940) 1 722 (F.B.). 

1 Substituted by A.O., 1937, for the Sec. 3 (/). — To constitute a public purpose 

Governor-General in Council ^ in taMng land, it is not necessary that tbe 

2 Inserted by sec. 2, Act ZVII of 1919 • Irnd when taken should be made available to 

the public at large. 39 B. 279=42 I.A. 44 

Sec. 3 (d).—' 'Courts mentioned in el. (d) =1914 P.C. 20=28 M.L.J. 179 (P.O.) . See 

is a Court subordinate to High Court and also 49 M. 237=1925 M. 287=48 M.L.J. 
therefore amenable to its revisional jurisdic- 204. The erection of residential quarters at 
tion. 56 A. 656=1934 A.L.J. 32=1934 moderate rentals for Government officers in 
A. 260 (P.B.). Collector or Deputy Col- a very crowded city is' a public purpose 
lector acting under the Act not a Court. BO 13 Bom.L.R. 1097. So also acquisition of 
C. 36; not a judicial officer and cannot ad- land by municipality for widening road. 24 
mister oath. 27 0. 820; 8 0.0. 118. B. 600. Building of quarters for Municipal 
CUef du%e of the Small Cause Court ap- servants. 27 Bom.L.B. 1130=1925 B. 638. 
pointed by Local Government as ‘special For providing house-sites for Panchamas. 
judidaX officer to perform the functions of 40 M. 237=1925 M. 837=48 M.L.J. 204= 
a Court is a special Court and not “a prin- 1925 M. 837; 1931 M. 361=131 I.C. C47; 
Clpal Civil Court of original jurisdiction^^ 1930 M. 798=59 M.L.J. 274. Land acquired 
’Within the meaning of see. 3 (d). 54 M. 722 for one purpose can be used for other autho- 
=1931 M. 586=61 M.L.J. 312. Decision xised purposes. 104 I.C. 129=1927 0. 874. 
of Sub-Judge on a reference by Collector [18 0. 99 (P.O.), Eel. on,] ‘^Village site»% 
under this Act is a decree and appealable. what is. See 49 M. 237=1925 M. 837=49 
T.L.E. (1940) Ma4 791=51 L.W. 553=1940 M.L.J. 204. 
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(iv) no person ^'entitled to act’* shall be competent to receive l!ie com- 
pensation-money, payable to the person for whom he is entitled to act unless he 
would have been competent to alienate the laud and receive and give a good 
discharge for the purchase-money on a voluntary sale. 

PART II. 

Acquisition. 

Prehminary Investigation. 

4. (1) Whenever it appears to the Provincial Government that land in 

Publication of prclimi- any locality ^[is needed orj is likely to be needed for 
nary notification and any public purpose, a notification to that effect shall 
powers of officers there- ije published in the Official Gazette, and the CollGctor 

shall cause public notice of the substance of such 
notification to be given at convenient places in the said locality. 

(2) Thereupon it shall be laivful for any officer, either generally or 
specially authorised^ by such Government in this behalf, and for his servants 
and workmen, — 

to enter upon and survey and take levels of any land in such locality; 
to dig or bore into the sub-soil; 


to do all other acts necessary to 
lor such purpose ; 


LEG. REP. 

1 Inserted by sec. 2, Act XXXYIII of 1923. 

2 Por officers specially authorized in Burma, 
see Bur.R.M., Vol. I. 


Sec. 4. — The need for the public purpose is 
Iho test and not the hardship on the owner. 
29 B. 480; 30 0. 36. See 23 I.O. 765=38 B. 
565. 

As to amendments with which this sec- 
tion should be read when land is required for 
the purposse of a company, see see. 3S (2). 
A 'protected monument may be acquired 
Tinder this Act as if its preservation were a 
‘ public purpose ’ * within the meaning of the 
Act. See sec. 10 of the Ancient Monuments 
Treservation Act (VII of 1904). 

MarTcef valve of land to be acquired is to 
be considered at the date of the publication 
of notification under sec. 4. 25 S.L.R. 285 
1=131 I.G. 222=1931 S, 52. Government 
issued a notification under sec. 4 (1) in May, 
1923, stating the need for acquiring certain 
lands in two named districts . It did not give 
the extent *of the lands nor any specific 
description. Subsequently the Land Acqui- 
sition Act was amended by Act XXXVIII of 
1923 and Government issued a second notifi- 
cation under sec. 4 (1) in September, 1925 
which contained fnll details of the lands to 
be acquired: Held, that the first notification 
was superseded bv the second one and that 
the value of the Isuds Should be determined 
as on the date of the second notification. 1932 
M.W.N. 853. Where Government owns some 
interest in property to be acquired, si'ch 
interest may or may not be mentioned in the 
notification. 1936 Pesh. 217, 

Secs. 4 and 6. — Acquisition proceedings 
cannot be held to be illegal and void by 
reason of the lapse of some years between 
the notification under sec. 4 and the notifica- 
tion under see. 6 . In the ease of an elaborate 
•and complicated scheme for which the aeqnl- 
%nion is made, the detailed revision of wMch 


ascertain wbetber the land is adapted 


necessarily takes much time, there is bound 
to be delay and lapse of time; and in such 
a case it is not open to the Court bo treat 
the notifications and proceedings as j.Uegal 
and void. 39 Bom.L.R. 1257=1938 Bom. 
148. The Act postulates a public purpose, 
as to the existence of wihch Government is 
the Judge. The Act nowhere postulates 
identity in the scheme hy means of which 
the public object is to be carried '»ut. AU 
that is legally necessary is that the lands 
which it is intended to acquire for a x>ohlic 
purpose should be notified first under sec. 4 
and then under sec. 6 of the Act. Where the 
object of the scheme for which the acquisi- 
tion is made is unchanged, the fact that# there 
has been a change in the method of carrying 
ouc the scheme and financing it would not 
make it a new scheme so as to necessitate a 
fresh notification under sec. 4 of the Act- 
39 Bom,L.R. 1257=1938 Bom. 148. Under 
the Act, it is the Local Government that has 
to be satisfied as to the existence of a public 
purpose. In the case of an acquisition for a 
Municipality to enable it to carry out a 
scheme, Government is not deprived of the 
power to go on with the acquisition proceed- 
ings merely because in the interval between 
the issue of the first notifications and the 
final notifications the Municipality changes 
its mind as to the necessity for the scheme. 
If at the material time, that is to say, when 
tile notifications are issued, the Municipality 
has approved of the scheme and has 
moved the Government to take action, and 
still approves of it, the fact that at some 
time between the dates of the two notifica- 
tions it was of a different opinion is irrole- 
•vanfc. The proceedings are not on that 
ground illegal or ultra vires 39 Bom.L.R. 
1257=1938 Bom. 148. No interest in favour 
of Government arises from the no^-ification 
under see. 4. AHic^gh the date of the noti- 
fication under ^e. i is the date at which 
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to set otit the boundaries of the land proposed to be taken and the intend- 
ed line of the work (if any) proposed to be made thereon; 

to mark snch levels, boundaries and line by placing marks and cutting 
trenches; and, 

where otherwise the survey cannot be completed and the levels taken and 
(lie boundaries and line marked, to cut down and clear away any part of any 
standing crop, fence or jungle : 

Provided that no person shall enter into any building or upon any enclos- 
ed court or garden attached to a dwelling house (unless with the consent of the 
occupier thereof) without previously giving such occupier at least seven da/s^ 
notice in writing of his intention to do so . 

5. The officer so authorised shall at the time of such entry pay or tender 
-p + ^ /I payment for all necessary damage to be done as 

aymen or amage. aforesaid, and, in case of dispute as to the sufficiency 
of the amount so paid or tendered, he shall at once refer the dispute to thd 
decision of the Collector or other chief revenue-officer of the district, and such 
decision shall be final. 


^ [Objections. 

5- A. (1) Any person interested in any land which has been notified 

Hearing of objeetions. Under section 4, sub-seetion (1), as being needed or 

likely to be needed tor a public purpose or for a Com- 
pany may, within thirty days after the issue of the notification, objfect to the 
acquisition of the land or of any land in the locality, as the ease may be . 

(2) Every objection under sub-section (1) shall be made to the Colleclor 
in writing, and the Collector shall give the objector an opportunity of being 
lieard either in person or ’03- pleader and shall, after hearing all such objection? 
and after making such further inquiry, if any, as he thinks necessary, submit 
the case for the decision of the Porvincial Government, together with the re- 
cord of the proceedings* held by him and a report containing his recommenda- 
tions on the objections. The decision of the Provincial Government on the 
objections shall be final. 


(3) For the purposes of this section, a person shall be deemed to be 
interested in land who would be entitled to claim an interest in compensation 
if the land were acquired under this Act.] 

Declaration of intended acquisition. 

6. (1) Subject to the provisions of Part VII of this, Act ^[when the 


LEG. BEE. 

1 Inserted by Act XXXYIII of 1923, see. 
3. 

2 Substituted for tbe words ^ ^whenever it 
appears to tbe Local GoYernment ’ ^ by sec. 4, 


values are to be considered, tbe identify oi 
tbe property is determined by the notifica- 
tion under sec. 6. If in tbe period betweer 
ibe two notifications a part of tbe property 
bas Ceased to exist, whether by act of the 
OTOer or by accident, the value of that part 
baa not to be taken into consideration whei 
award, I.L.B. (1940) Kar. 396 
=187 I.C. 714^1940 Sind 58. 

T* retrospoeHve. 28 

582=1926 B. 369. Sec. 5-A abso- 
bjtely aehara a Civil Court from questioning 
tile p^priety of a notification under sec. 4. 

Provincial Gov- 
^ Of Uiat Govoramem 

t»on m the notiflcatMm nader sec. 4 that the 


land bad been resumed by the Government of 
India and that the superstructure only was 
being acquired, does not mean that the land 
lysumed by the notification, for resump- 
tion is absolutely foreign to the scheme of 
thp Land Acquisition Act- Consequently, no 
suit lies to declare a notification under see. 
4 invalid merely because it relates to a fait 
accompli antecedent in time to the notifica- 
tion, namely the resumption of the land by 
the Government. 266 I.C. 188=1943 Pesh, 
27 . Where a District Board passed a resolu- 
tion to acquire certain land but” there was 
want of good faith, Courts have jurisdic- 
tion to interfere at the instance of the ovmeif 
of the land, and declare the resolution -wTim 
vires and grant an injunction. The owner 
need not wait to seek remedy under this sec- 
tion. 40 C.W.N. 687=1936 C. 225. 

Sec. 6: Scope op Section. — Court has no 
jurisdietion to consider the legality of the 
acquisition on the reference. 24 L.W. 833= 
1927 M. 207; 49 M. 237=1925 M. 837=48 
M.L.J. 204, See 1926 M. 1099=51 M.L.J^ 
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^ Provincial Government is satisfied, after considering 

is lequiied for a public the report, if anv, made under section 5 A, sub-see- 
purpose. tion (2)] that any particular land is needed for a 

public purpose, or for a Company, a declaration shall 
he made to that effect under the signature of a Secretary to such Government 
or of some officer duly authoiised to certify its orders: 

Provided that no such declaration shall be made unless the compensation 
to be awarded for such property is to be paid by a Company, or wholly or partly 
out of public revenues or some fund controlled or managed by a local authority. 


388; 51 M.L.J 849. See also notes under sec. 

4 (supra). See. 6 requires the land proposed 
to be acquired to be specified but it does not 
require a plan to be piepared at that stage 
and made a pail of the notification. Where 
the text of the declaration made under sect 
6 IS that the "whole of a certain cadastral plot 
was proposed for acquisition, but the plan 
to which reference was made in the deeiara- 
tion does not eompiise the whole of than plot, 
such plan cannot, on the principle of fafsa 
dcmonstratio non nocet, restrict the operation 
of the acquisition to only such portion of 
of the plot as would be covered by the said 
plan. In these circumstances, the plan can 
only be referred to for elucidation, where 
elucidation is necessary, but cannot subordi- 
nate the text of the declaration. I.L.jd. 
(1942) 2 Cal. 378=1943 Cal. 233. Where there 
is not the slightest ambiguity or doubt as to 
ivhat actual land was proposed to be acquired, 
and the only error arises from the question 
whether in fact the boundary line between 
the two districts lay to the north or the south 
of the specific and definite land mentioned 
in the declaration and actually acquired, the 
acquisition of the land is quite effective and 
valid. 76 O.L.J. 430. It is a sufdcient eom- 
plianee with the provisions of the proviso to 
Sec. 6 (1), if any part of the compensation is 
paid out of the public funds. One anna is 
a part, and though a small part is neverthe- 
less a part. 58 L.W. 430=1945 M.W.iSr. 511 
=1945 Mad. 394= (1945) 2 M.L.J, 237 (F. 
B.). See. 6 (3) of the Act is not ultra uires, 
as it does not take away the tight of suit 
from the subject but merely states that the 
Government declaration shall be conclusive 
evidence of the -fact. 49 Mad. 237=48 M. 
Xi.J. 204=1925 M. 837. Declaration is con- 
clusive. 66 I.O. 600=48 0, 916=19310,159. 
A declaration under sec. 6 (1) is final, and 
cannot be questioned in a Court of law in 
the absence of an allegation or charge that 
the action of the Government in directing 
the acquisition in question is in fraud of its 
powers. 58 L.W. 430=1945 M.W.N. 511= 
1945 Mad. 394= (1945) 2 M.L.J. 237 (F.B.) ; 
45 All. 443. None of the provisions of the 
Act relating to compensation cover the case 
of acquisition of a highway used by the pub- 
lic with the consequential compensation to 
them. 41 B. 291=21 C.W.N. 447=43 I.A. 
310 (P.O.)=1916 P.C. 3. Provisions of the 
Act to be strictly observed. 11 0,L.J. 612. 
See also 1926 M. 1099=51 M.L.J. 338, On 
this section, see also 50 M. 308=1927 M, 245 
=51 M.L.J. 849; 105 I.G. 377=1927 C. 968. 
A notification would be conclusive evidence 
even where tke notice bad been issued subse- 


quent to (he filing of the suit for an injunc- 
tion lestiaining Government from making the 
acquisition. The validity of a deelaiation 
cannot be called in question before it is in 
fact made. To find out it the lequirement 
of the proviso to sec. 6 lias been fulfilled, 
the Court should have I’cgaid to the state of 
things at the time of the declaration, its 
validity cannot be made to depend upon some 
future contingent event. Where Government 
pioposed to acquire house sites by ad>;’anciiig 
80 per cent, of the cost m the first instance 
and recover the same from the gianlees of 
the sites in the course of the next twenty 
yeais, held, the condition in the proviso to 
sec. 6 (1) was fulfilled. 1930 M. 708=39 M. 
L.J 274; 1929 M.W.N. 779=1930 M. 248. 
See also 1931 M. 361=1933 M.W.N. 126. 
A declaration under sec. 6 (3) is ordinarily 
conclusive of the fact that t^e land is need 
ed for a public purpose or for a company. 
It cannot be conclusive of the liability to 
acquisition, if it be found that any illegality 
was committed at the proceedings or it there 
was mateiial violation of any of the provi- 
sions of the Act in any of the stages prior 
to the declaration. If the declaration says 
that the land is lequired for a public pur- 
pose, whereas in fact the land is admittedly 
required for a company, it is difficult to see 
how' such a declaration can be conclusive of 
anything. It cannot be conclusive of xhe 
fact that the land is needed for a public 
puipose, since that is not so; and it can 
haidly be conclusive of the fact that the 
land is required for a company, if this is 
not stated. But where the parties are fully 
aware of the purpose for which the acquisi- 
tion is made, a defect in the declaration will 
nor vitiate the acquisition proceedings. 1939 
A.L.J. 757=1939 All. 657. The validity of 
the acquisition proceedings under the Land 
Acquisition Act depends upon the existence 
of a public purpose and not upon the ques- 
tion whether the whole cost of the scheme 
could legally be debited to the Municipality 
or public body on whose behalf the acquisi- 
tions are made. A notification under sec. 6 
does not therefore become illegal because it 
seeks to acquire lands for the purpose of 
recouping the cost of the scheme. Where the 
Municip^ty or public body has power con- 
ferred upon it under the statute creating it, 
to acquire adjacent land for a particular pur- 
pose, and to dispose of that land, the fact 
that the scheme is to be financed or partly 
financed out of the proceeds cannot make the 
acquisition illegal. 39 Bom.L.B. 1257=1938 
Bom. 148. Public purpose — ^Pi-oof — ^Notifi- 
cation not conclusive — Onus. Said, that, on 
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(2) The declaration shall be published in the Official Gazette, and shall 
state the district or other territorial division in which the land is situate, the 
purpose for which it is needed, its approximate area, and, where a plan shall 
have been made of the land, the place where such plan may be inspected. 

(3) The said declaration shall be conclusive evidence that the land is 
needed for a public purpose or for a Company, as the case may be^ and, after 
making such declaration, the Provincial Government may acquire the land in 


manner hereinafter appearing. 

7. Whenever any land shall have been so declared to be needed for a public 

purpose or for a Company, the Provincial Govern- 
After declaration GoUee- ^ucnt, or some officer authorised by the Provincial 
sition aequi- in this behalf, shall direct the Collector 

to take order for the acquisition of the land. 

8. The Collector shall thereupon cause the land (unless it has been already 

marked out under section 4) to be marked out. He 
Land to be marked out, also cause it to be measured, and if no plan has 

measured and planned. thereof, a plan to be made of the same. 

9. (1) The Collector shall then cause public notice to be given at con- 

venient places on or near the land to be taken, stating 
Notice to persons inter- Government intends to take possession of the 

land, and that claims to compensation for all interests 
in such land may be made to him. 


tile terms of the grant, tie rigkt to refuse 
compensation musr depend on proof on the 
pan of the Government that the land was 
rtquiied foi a public purpose, for which pin- 
pope the Government might put in the notifi- 
cation as evidence on their side, but it was 
not conclusive for the purpose of defea^’ing 
the claimant's right to compensation; that 
evidence led could not be considered for the 
purpose of defeating the Government’s right 
to issue the notification to acquire the land, 
bill would be relevant only for the purpose of 
determining the claimant’s righi; to compen- 
sation under the Icowl. I.L.R. (1940) Bom. 
492=42 Bom.L.B. 506=1940 Bom. 260. In 
1919 Government resolved to acquire the 
claimant ’s land under the Act and by arrange- 
ment with the suticlars took possession of such 
land. It proceeded to erect certain building 
on the land without the necessary notifica- 
tion which was not served until 4th Novem- 
ber, 1920, when the Government notified 
under sec. 6 of the Act that the lands were 
needed for a public purpose and the CoBec-^ 
tor took order for the acquisition thereof. 

that the Government officials were in 
possession 'not as mere trespassers’ butunder 
such a colour of title that the building erect- 
ed by them on ‘the land ought not to be in- 
cluded in the valuation as having become the 
fToperiy of the land-owner. The claimant 
tvus hold entitled to compensation for occupa- 
tion of tho lauds by the officials before noti- 
fication of the 4th November, from the date 
when Government took possession, 56 I. A. 

B. 589:=1929 B,0, 163=57 M.L.J. 
139 (P.G.). A declaration was made that a 
certain land was acquired for quarry in con- 
%*»tion witlf the construction of a bridge - It 
conrsdned a prbwon as follows: ''Mines of 
coal, ironstone, slate or other numerals lying 
under the lai^d ox any portion of 


the land except only such parts of the mines 
anc minerals as if may be necessary to dig 
or cany away or use in the construction of 
w^ork for the purpose of which the land 
is being aequhod are not needed”. On a re- 
ference to the Court as to whether the under- 
ground minerals had been acquired, held, (1) 
that stones other than those required for the 
construction of the bridge vested in the owner 
of the laud; (2) that the stones so required 
came under the category of ' ' other minerals ’ 
mentioned in the declaration. 8 P. 742=1930 
P. 112. 


me. 9.— Object of. See 37 A. 69=26 I.C. 
795=12 A.I/. J. 139 . Attaching decree holder 
is a "person interested”. 49 M. 38=97 I.C 
496=1926^ M. 307. "Claimant” in the Act 
means claimant to compensation and dops not 
include Government as the Government does 
not claim compensation. 9 M.L.T. 272=9 J.C. 
341. An award of Collector not made in pre- 
sence of and not communicated to applicant 
is no award at all. 22 I.C. 652=16 O.C. 
374. See also 51 I.C. 501=16 A.L..J. 669*. 

Procedure. — Statement of claim by claim- 
ant is necessary. ^ Merely sending certified 
copy of sale-deed is not same as a ctaim to- 
the amount stated therein as sale price. See 
7 L. 416=1926 L. 401. All that sec. 9 
quires is that a person claiming should (1) 
specify the interest he claims (2) specify the 
anicunt he claims for such interest, and (3) 
give particulars of Ms claim to compensation. 
It does not require Mm to specify the amount 
of compensation he claims in respect of each 
of the six sub-heads referred "to in see. 23 of 
the Act. Failure, therefore, to specify ihe 
amoimt clamed in respect of any particular 
sub-head of sec. 23 is no bar to the Judge re- 
viewing the award of the L.A. Officer in res- 
peet of such sub-head. 1933 S. 21=1 ifi IC 
1040=27 SX.B, 84, But see 1936 L, 7^^ 
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(2) Sucli notice shall state the particulars of the land so needed, and 
shall require all persons interested in the land to appear personally or by agent 
before the Collector at a time and place therein mentioned (such time nor bcdng 
earlier than fifteen days after the date of publication of the notice), and to 
state the nature of their respective interests in the land and the amount and 
particulars of their claims to compensation for such interests, and their objec- 
tions (if any) to the measurements made under section 8 , The Collector may in 
any case require such statement to be made in writing and signed by the parly 
or his agent. 

(3) The Collector shall also serve notice to the same effect on the occu- 
pier (if any) of such land and on aU such persons known or believed to be in- 
terested therein, or to be entitled to act for persons so interested, as reside or 
have agents authorised to receive service on their behalf, within the revenue 
district in which the land is situate. 


where it was held that if an item is not 
specified, he will not he awarded compensa- 
tion for it, meiely because the amouat award 
ed does not exceed the total amount claimed, 
e\cecd the total amount claimed. 

Notice. — ^Although notice under sec. 9 is 
impeiative, non-serviee of notice is aot falal 
to the proceedings if the party has knowledge 
of the same. 1923 C. 513. See also notes 
under sub-Ols. (2) and (3). Collector's fai- 
lure, when it is not wilful or perverse, to 
Serve notice of the intended acquisition on 
the occupier or the owner as required by see. 
9, Cl. (3), and in the manner laid down in sec. 
45, does not make the subsequest proceedings 
void. 32 S.L.E. 8=173 I.O.. 100=1938 Sind 
6. Compensation — ^i^portionment by Collec- 
toi — ^Party dissatisfied — ^No right of suit. 26 
C.W.N. 506=1922 0. 4. Interest should or- 
dinarily be allowed on compensation awarded. 
40 I.C. 274. In a suit for enhancement of 
compensation for land acquired by a public 
body for the public purpose, a claim for dama- 
ges does not lie in the Civil Court unless ori- 
ginally raised before the Collector. 46 EG. 
906=145 1918. See also 33 A. 376 

=8 A.L.J. 115. A notice which is addressed 
to all the joint claimants and served on some 
of them should be regarded as good service 
as against the persons not personally served. 
(45 LA, 222, Eef.). 61 C. 245=38 OWN. 
289=1934 C. 525. Where a person interested 
in the property sought to be acquired has 
had sufS-cient notice of the intended acquisi- 
tion, he cannot make the absence of a special 
notice to him, a ground of complaint. 1939 
A.L.J. 85=1939 All. 130. See also 32 S.L.H. 
8=1938 Sind 6. An occupancy raiyat in pos- 
session of a holding on whom a notice con- 
templated by sec. 9 (3) has not been served 
is entitled to question correctness of the 
award. 3935 P. 42. As to service on servant, 
see 1936 L. 733. 

Sec. 9 (2) and (3) : Notice. — The pro- 
vision that 15 days’ time should be allowed 
is not repeated in Cl. (3) and therefore does 
not apply to a uersonal notice served under 
Cl, (3) . 49 A. 145=98 I.C. 806=1927 A. 183. 
But see confm 1931 M. 323=1930 0. 471=57 
C. 837. Section does not require fifteen clear 
days’ notice. Where notice was served on the 
8th and the date was the 23rd it is suMeient 
eomplianee tfith the statute. 12 PX.T. 659 


=1932 P. 134 The failure to ibsuo the 
notice under see. 9 (3) does not render 
the subsequent pi oceedings null and void. 76 
C.L.J. 430. the same effect” in sub -sec. 
(3), meaning of. 53 M. 921=1930 M. 836= 

60 M.L.J. 410. See also 39 A. 534=15 A.L. 

J, 450. A notice which calls upon the occu- 
pier to appeal before Collector to inform the 
nature of the right he /possessed in the lands 
and the amount due to him out of (he com- 
pensation to be given for that right is a vabd 
notice . It cannot be said to be ambiguous or 
defective merely for the reason that it did 
not call upon him to state the amount and 
particulars of his claim to compensation. 53 
M 921=1930 M. 836=60 M.L.J. 410. A 
claimant cannot be said to have waived the 
irregularity of a short notice simply by lea- 
son of having appeared before the Collector 
on the date fixed. It must be shown that Ihe 
claimant knew his legal right to fifteen days ’ 
notice and was prepared to renounce the 
benefit of it. 53 M. 921=1930 M. 836=60 
M.L.J. 410. Where the party served with, 
notice failed to appear on the date fixed but 
subsequently he was permitted by the L.A. 
Ollieer to file two sale-deeds in respect of hmd 
close to the land under acquisition, heldf that 
theie was no valid compliance with the notice 
and that the officer was entitled under those 
circumstances to award compensation as he 
thought fit. In order to comply with sec. & 
(2), claimant must put forward a claim for a 
specific amount and the filing of the sale- 
deeds of the adjacent land is not sufficient 
for the purpose. 53 M, 533=1930 M. 6 j8= 
69 M.L.J. 33. 

Appeldatb Court. — ^AppeHate Court can 
consider the question as to whellier the lai lure 
of the claimant to specify the amount of his 
claim was with or without sufficient cause and 
whether the omission could be condoned where 
the District Judge had failed to do so. Where 
a claimant failed to specify the amouat in 
the belief that he was not required to do so, 
such belief would afford a sufficient ground 
for condonation, and more so, when the clai- 
mant had placed materials showing what Ms 
expert considered to be a fair compensation. 
1932 S. 21=27 S.L.B. 84. 

Burden op PROOP.—Where a person re- 
ceives some notice and appears before the 
Collector and receive the moneyi it is for 
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(4) In ease any person so interested resides elsewhere, and has no such 
agent, the notice shall he sent t(> him by post in a letter addressed to him at his 
last known residence, address or place of business and registered under Part 
111 of the Indian Post Office Act, 1866. 

10. (1) The Collector may also require any such person to make or deli- 

ver to him, at a time and place mentioned (such time 
Power to require en- 'being earlier than fifteen days after the date of 

ments as to names and the requisition), a statement containing, so far as may 
interests. t,-. 1 practicable, the name of every other person pos- 

sessing any interest in the land or any part Uiereof 
as co-proprietor, sub-proprietor, mortgagee, tenant or otherwise, and of the 
nature of such interest, and of the rents, and profits (if any) received or receiv- 
able on account thereof for three years next preceding the date of the state- 
ment . 

(2) Every person required to make or deliver a statement under the 
section or section 9 shall be deemed to be legally bound to do so within the 
meaning of sections 175 and 176 of the Indian Penal Code. 

11. On the day so fixed, or on any other day to which the enquiry has 

been adjournd, the Collector shall proceed to enquire 
Enquiry and award by objections (if any) which any (person in- 

CoUector. Lcrested has stated pursuant to a notice given under 

section 9 to the measurements made under section 8, and into the value of the 
land ^[at the date of the publication of the notification under section 4, sub-sec- 
tion (1)] and into the respective interests of the persons claiming the com- 
pensation and shall make an award under his hand of — 

(0 the true area of the land; ' 

(ii) the compensation which in his opinion should be allowed for the 
land; and 

(m) the apportionment of the said compensation among all the persons 
known or believed to be interested in the land, of whom, or whose claims, he 
has information, whether or not they have respectively appeared before him. 


liEG^'. HrEE . 

- Inserted by Act XXXVIII of 1923, s. 5. 


sueli person to prove that be did not receive 
tbe notice required by sec. 30 N.L.B 40= 
1933 N. 322. 

Sec. 11: Scope and Object. — See 123 P. 
B. 1908=4 I.C. 914. Secs. 30 and 31. See 
34 B. 618=12 Bom.L.B. 34. Powers ond 
duties of Collector and Court in land acqui- 
sition enquiry. 37 B. 76=15 I.O. 771=14 
Bom.L.B. 507. L. A. Collector acting 
under this section is not a Court. 38 0. 230 
c=15 C.W.N. 87=8 I.C. 107. Tbe proceed- 
ing under see. 11 is not a judicial proceed- 
ing. Collector is not limited in making Uie 
award, to tbe evidence taken before tlie oppo- 
site party or disclosed at tbe inquiry and 
tbe fact that be adjourned tbe inquiry several 
tioies for making tlie award does not also 
extend tbe time for making a claim, tbe date 
for wbicb bas been already fixed under sec. 9, 
(30 0. 36, Bel) 12 Pat.L.T. 659=1932 Pat. 
134. Cfovomment claiming ownership— Duty 
of Collector. 9 KX.T. 272=9 I.C. 341. 

ByoTWARI LAN3D — COMPENSATION — ^B\SIS OP 
AS£^ESBMENT.----In awarding compensation for 
land compulsorily acquired, tbe land acquisi- 
tion omcor should first of aU estim.ate the 
vali^ of the land, and witib that value as a 
basis, take into consideration any other spe- 


cial factors, and calculate the proper com- 
pensation to be paid. If the value of the land 
can be directly estimated by the value of the 
property in the neighbourhood, then that is 
the best manner of estimating the value of 
the land acquired, provided that there bas 
been sale of the land at or about the time 
Avlien the acquisition was notified under &ec, 
4. Wliere the sales of neighbouring land for- 
ming the basis of the award of the Land Ac- 
quisition Officer were dated January, 1926, 
and the notification under the Act was in 
November, 1938, and it appeared that in be- 
tween these dates the price of paddy bad 
appreciated to a certain extent: Eeld, that 
tlio proper method of awarding compensation 
was to proceed on the value of the land in 
Ihe neighbourhood, at the same time making 
an allowance for the enhanced value in pro- 
X)ortion to the rise in the price of paddy. In 
awarding compensation, whatever may be 
said with regard to a melwaram interest in a 
z^indari land or a vacant site, it would be 
difficult to accept the current rate of inter- 
est on gilt-edged securities as a safe guide 
to the multiple to be applied to the annual 
profits of ryotwari land. 1944 H.W.N. 103 
=57 L.W. 115=1944 Mad. 271 = (1944) IM, 
L.J, 142. In assessing compensation under 
the Land Acquisition Act the Land Acquisi- 
tion Officer and the District Judge are bound 
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to exercise tlieir own judgment as to tlie cor- 
rect basis of yaluation, and tbeir judgment 
cannot be controlled by an agreement be- 
tween tbe parties interested. 73 I. A. 44=1. 
L.R. 1946 A. 185=1946 P.O. 75=50 C.W.N. 
401=1946 M.W.N. 158=(1946) 1 M.L.J. 
333 (P.O.). 

Sec. 11 (li )* — Owner can have the price of 
the land fixed with reference to its situation 
and the probable use it is likely to he put lo 
in the near future. 61 P.W.E. 1916=35 I. 
C. 283. Compensation to be allowed under 
sec. 11 (it) means the total amount of com- 
pensation awardable for the land including 
all the considerations mentioned in sec. 23. 
22 M.L.J. 279=14 I.C. 270. Award is final 
only when filed. 59 I.C. 429=22 Bom.Xi.K. 
1136. The correct 'rule for determining the 
amount of compensation is that the land 
to be acquired is to be valued in the first in- 
stance including all interests and the amount 
so ascertained has then to be apportioned 
amongst the parties interested according to 
their interests. (42 M. 644, Poll.) 55 C.L. 
J. 558=1933 0. 312. The opinion mentioned 
in See, 11 (ii) should be that of the Collector 
only and of no other person. Where the 
award made by the Collector is based on ‘‘ins- 
tructions^^ issued* by the Commissioner, it 
cannot be sustained. 14 E. 209=162 I.O. 
700=1936 E. 206. It would be ultra uires of 
any other authority to usurp the functions of 
collector under section. 1936 Pesh. 

217. 

Sec. 11 (Hi). — ^Where under an agreement 
between a landlord and tenant, the tenant ac- 
cepted a fixed sum as compensaton, the 
landlord would be entitled to all enhanced 
compensation. 44 C.L.J. 1=1926 C. 1000. 
As to compensation in case of occupancy 
lands see 1926. P. 16=3 P.I/.E. 111. Under 
the Land Acquisition Act, the amoimt of 
compensation is to be divided in proportion 
to the value of interests of all persons inter- 
ested in the land. But the question of ap- 
portionment of the sum awarded between the 
several interests must not be based on hypo- 
thetical grounds . Any remote interest should 
not be taken into consideration. In the case 
of an inam village granted under a sanad pro- 
viding that the inam should continue in the 
family so long as there may be in existence 
descendants of the original grantee in <he 
male line, it cannot be said that the grantor 
Government has any interest which is sale- 
able of which,, the law can take note and 
which could be made the basis of an appor- 
tionment of compensation on compidsory 
acquisition of the inam village. The inte- 
rest of the Government is at best a remote 
contingent interest, the chance of the inam 
coming to an end by failure of the male line. 
Such an interest or chance can scarcely be 
appreciable by a money value or a money 
payment. The inamdar is therefore entitled 
to the whole compensation money without 
deduction. 176 I.C. 642=40 Bom.L.E^ 
432=1938 Bom, 325. See also 73 C.L.J. 
595. According to sec . ll the CoUeetor must, 
when he makes his award, take into account 
G.C*M.— *399 


the interest of all parties, assess the total 
amount of compensation, and apportion it as 
between ihe claimants, A series of awards 
in respect of the same property is not con- 
templated by the Act. If a poison interested 
js not given auvihing by tho apportionment, 
his remedy is to claim a reference challeng- 
ing the award and not to ask for another 
award in his favour. 1939 A.L.J. 85=1939 
All. 130. 

Award by Land Acquisition Officer — 
Contents of. — The duty of the Collector 
under see. 11 is to make an award in regard 
to three matters, vis., ( 1 ) area of the land 
included in the award; ( 2 ) total compensa- 
tion to be allowed for that land; and ’(3) ap- 
portionment of that compensation among 
ail the persons interested in that land. 59 I. 
A. 155=54 A. 286=1932 P.O. 102=62 M. 
L.J. 682 (P.C.). Act does not contemplate 
that where more than one person is interest- 
ed in a parcel of land there should be more 
than one award relating thereto. Each award 
should contain within its four comers the 
fixing of value of the land with which it 
deals, and the apportionment of that value 
between the various persons interested in 
that land. 59 I. A. 155=54 A. 286=1932 
P.C. 102=62 M.L.J. 682 (P.C.). The Board 
of Trustees for Improvement of Calcutta 
has power to enter into a contract for set- 
tling the price of the land with the owner 
before proceedings under the Land AcquM- 
tion Act are started. In the land acquisi- 
tion proceedings, the Collector is under no 
obligation to disregard the contract and to 
proceed to determine the market value under 
sec. 11 of the Act. He should rather respect 
the contract and make an award on its basis. 
If a reference is made by the Collector under 
see. 18, the Improvement Tribunal is not 
bound to take evidence of market value and 
to award compensation on its basis. The con- 
tract between the owner ind the Board whieli 
is a perfectly valid one and which can be 
enforced in a Civil Court would prevent the 
owner from leading any evidence relating 
to market value before the Improvement Tri- 
bunal or in proceedings upon any other foot- 
ing than that of the contract. I.L.E* (1938) 

1 Cal. 231=41 C.W.N. 1291=66 C.L.J. 134 
=1937 Oal. 680'. 

Secs. 11 and 26: Award tjndee — ^Depfe- 
EENCB. — ^Under see, 26 the award of the Court 
is not the same as an award by the Collector 
under sec. 11, An award by the Collector 
under sec. 11 must include the apportionment 
of the compensation among all the persons 
known or bebeved to be interested in the 
land, of whom, or of whose claims, he has 
information, whether or not they have res- 
pectively appeared before him. That forms 
no part of the award as defined in see. 26. 
Hence an award of Court tmder sec. 26 can- 
not be deemed to be a decree executable 
against the Collector. 1933 E. 176=11 E. 
344. 

Secs. 11 and 34. — ^Although the Collector, 
after he has made his award under see. 11 , is 
not competent to amend, it or make a supple- 
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12. (!) Sucli award shall be filed in the Collector's office, and shall, 

, ^ ^ , , except as hereinafter provided, be final and conclnsive 

to^r^fiBal^ Collector when evidence, as between the Collector and the persons 
® * interested, whether they have respectively appeared 

before the Collector or not, of the true area and value of the land, and the 
apportionment of the compensation among the persons interested. 

(2) The Collector shall give immediate notice of his award to such of 
the persons interested as are not present personally or by their representatives 
when the award is made. 


13. The Collector may, for any cause he thinks 
Adjournment of enquiry, fit from time to time, adjourn the enquiry to a day 
to be fixed by him. 

14. For the purpose of enquiries under this Act the Collector shall have 
n j power to summon and enforce the attendance of wit- 

■ eilowf attenXTe of S inclTiding the parties interested or any of 

nesses and production of tnem, and to compel the production of documents 
documents. by the same means, and (so far as may be) in the 

same manner, as is provided in the case of a Civil 
Court under the Code of Civil Procedure. 


Matters to be considered 
and neglected. 


15. In determining the amount of compensation, 
the Collector shall be guided by the provisions con- 
tained in sections 23 and 24. 


mentary award, except in cases of clerical 
errors or other mistakes or appa- 

rent on the face of the record, he is not 
in any way incompetent to enter into a com- 
promise with the claimants who have got a 
reference under sec. 18, Land Acquisition 
Act, and pay them an extra sum of money on 
the basis of such settlement on condition of 
their withdrawing the reference- An entry 
of such an order for payment in the award 
statement kept in Form A prescribed in Ap- 
pendix 7 of the Civil Accounts Code does 
not amount to an amendment of the award 
itself. The award statement is, therefore, 
not inadmissible in evidence- 73 C.L.J. 595 
=43 C.W.K. 1185. 


Sec. 12. — The Local G-overnment has 
power to appoint a special Collector, bat once 
appointed, it has no power to interfere with 
his award or ask him to substitute a smaller 
amount. 36 B. 599=14 Bom.L.R. 592. A 
separate suit for the recovery of the value of 
the land acquired is not maintainable. 48 I 
C. 702=29 C.L.J. 53. 


Notice. — ^Notice under see. 12 (2) is not 
properly served on the manager of the office 
of the receiver of an estate in the absence of 
the Receiver: The notice must be served iu 
the way provided by see. 45 (3) of the Act. 
^ M.L.J. 472=42 I.C. 235. See ci^so 16 
OX. 374=22 I.C. 652. 

Acquutmo Oeficee's awasd — Modieioa- 
TioK— --BtrKDEN OF PEOOF. — ^The acquiring 
officer's award is strictly speaking not an 
award at all but an offer. But if his award 
is not accepted and the matter is taken into 
proceedings are thenceforward 
judicial in character. The party claiming en- 
hanced compensation is more or less in the 
position of a pl^tiff and must produce evi- 
dence to show that the award is inadequate. 


If he has no evidence the award must stand 
and if he succeeds in showing prima facie 
that the award is inadequate, Government 
must support the award by producing evi- 
dence. 35 Bom.L.R. 763=1933 B. 361. 

Sec. 14. — The Government is a person in- 
terested within the meaning of see. 14 in 
the ^ount of compensation paid to a Goun- 
tia in Sambalpur in respect of "bhogra land 
and is^ also entitled to a share of the com- 
pensation. Leaving the tenant’s Tiortion, 
the landlord in such eases will be entitled to 
sixteen years ^ purchase of the annual rent. 
The simple method of apportioning this 
amount is to award one-fourth as the Goun- 
tia’s share and the balance to the Govern- 
ment. 11 P.L.T. 374=1931 P. 131. 

Sec. 15 . — See Notes under ss. 23 and 24, 
See also 33 B. 325; 11 I.C. 838=252 P,L.R. 
1911; 103 P.L.R. 1909. The actual lay out 
of a site the time of acquisition should 
be taken as the most lucrative way of uti- 
lizing it at that time. 1931 L. 364. On 
acquisition due allowance must be made for 
the probable use which would have given 
the dispossessed owner the best return and 
not merely its present use or disposition. 
The presumption must always be that a man 
makes the best use of his own property. It 
m not sufficient to rely on hypothetical build- 
ing schemes but the owner must show that 
he was going to make a certain use of his 
property which would have brought him 
profits or that he would have made such 
use of it had he not been prevented by un- 
avoidable emcumstances if he wishes the 
Court to give an enhanced value to that 

Government. 

(1931) L. 207, Poll. 1,931 L. 364. 

Secs. 5, 23 Aktd 24.— Even where the 
pwehaser of the laad’s poten- 
tiahty IS the authonty that has ohiained the 
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Taking possession, 

16. When the Collector has made an award under section 11, he may 

- . take possession of the land, which shall thereupon 

Power to t e possession. 1 absolutely in the Crown], free from all en- 

cumbrances. 

17. (1) In cases of urgency, whenever the Provincial Government so 

„ . , . « ^ directs, the Collector, though no such award has been 

TirS “ “ade, may, on the expiration of fifteen days from the 

^ * publication of the notice mentioned in section 9, sub- 

section (1), take possession of any waste or arable land needed for public 
purposes or for a Company. Such land shall thereupon ^ [vest absolutely in the 
Crown], free from all encumbrances. 

(2) Whenever, owing to any sudden change in the channel of any navi- 
gable river or other unforeseen emergency, it becomes necessary for any Rail- 
way Administration to acquire the immediate possession of any land for the 
maintenance of their traffic or for the purpose of making thereon a river-side 
or ghat station, or of providing convenient connection with or access to any 
such station, the Collector may, immediately after the publication of the notice 
mentioned in sub-section (1) and with the previous sanction of the Provincial 
Government, enter upon and take possession of such land, which shall there- 
upon ^[vest absolutely in the Crown] free from aU encumbrances: 

Provided that the Collector shall not take possession of any building or 
part of a building under this sub-section without giving to the occupier thereof 
at least forty-eight hours ^ notice of his intention so to do, or such longer notice 
as may be reasonably sufficient to enable such occupier to remove his movable 
property from such building without unnecessary inconvenience. 


(3) In every case under either of the preceding sub-sections tjie Collector 
shall at the time of taking possession offer to the persons interested compensa- 
tion for the standing crops and trees (if any) on such land and for any other 
damage sustained by them caused by such sudden dispossession and not excepted 
in section 24 ; and, in case such offer is not accepted, the value of such crops and 
trees and the amount of such other damage shall be allowed for in awarding 
compensation for the land under the provisions herein contained. 


LEG. EEE. 

1 Substituted by A.O., 1937. 


compulsory powers, tbe arbitrator in award- 
ing compensation must ascertain to tbe best 
of Ms ability tbe price that would be paid 
by a willing purchaser to a willing vendor 
of tbe land with its potentiality in tbe same 
way that be would ascertain it in a case 
where there are several possible purchasers 
and be is no more confined to award- 
ing the land’s ^poramboke’ value, G-e.) value 
of similar lands without its potentialities, in 
the former case than be is in the latter. 66 
I. A. 104=1. L.E. (1939) Mad. 532=43 0. 
W.lSr. 557=1939 P.C. 98= (1932) 2 M.L.,T. 
45 (P.C.). 

Sec. 16: Scope of Section. — ^Acquisition 
of land under see. 16 vests the land in the 
Government free of all ‘^incumbrances’' 
which include a right of passage to the pub- 
lic. 41 B. 291=21 C.W.N. 447=43 I. A. 310 
(P.O.). The word “incumbrance'^ in sec. 16 
means some burden created by acts or omis- 
sions of human beings. It does not mean a 
burden or obligation created by nature. 
The acquisition under the Act of a portion 
ojE a bed of a river does not therefore, extin- 


guish the burden upon it to pass the running 
water downwards to the lower riparian 
owners. I.L.R. (1943) 1 Cal. 172=76 C.L. 
J. 67=47 C.W.N. 130=1943 Cal. 128. Seve- 
ral fishery in a navigable river cannot be re- 
garded as an encumbrance on the land, that is 
on the subjacent soil, and it would not ac- 
cordingly be destroyed on a compulsory ac- 
quisition of the subjacent soil by the force- 
of the provisions of see. 16. 48 O.VV.fT, 537 
=A.I.B. 1944 Cal. 315. Making of an award 
and taking possession of the land by the Col- 
lector Vest the property absolutely in the 
Government. 43 M. 280=37 M.L.J. 618=55 
I.C. 646. After the Government has taken 
possession of the land proposed to be acquir- 
ed, it cannot withdraw from the acquisition. 
It is bound to complete the proceedings, 
make an award and give compensation. 14 
!Nr.L.J. 17 (Rev.). Encumbrances inelude ease- 
ments. 46 O.W.]Sr. 136=1943 Cal. 35=I.L.R, 
(1942) 1 Cal. 488. Even an easement of ne- 
cessity which comes into existence at the tim© 
of acquisition is extinguished. 6 L. 329=1925 
L. 523; 1936 A.L.J*. 1160=1936 A. S79. Oa 
this section, see also 36 M, 373=22 M.L.J. 
445. 
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^[( 4 ) In the case of any land to which, in the opinion of the Provincial 
Government, the provisions of snb-seetion (1) or sub-section (2) are applicable, 
the Provincial Government may direct that the provisions of section 5 -A shall 
not apply, and, if it does so direct, a declaration may be made under section 6 
in respect of the land at any time after the publication of the notification under 
Election 4 , sub-section ( 1 ).] 

PAET III. 

Reference to Court and Procedure thereon. 

18 . (1) Any person interested who has not accepted the award may, by 

Eeferenee to Court. written application to the CoUeetor, required that the 

^ ^ , matter be referred by the CoUeetor for the determi- 

mtion 01 the Court, whether his objection be to the measurement of the land 
the amount of the compensation, the persons to whom it is payable or the 
apportionment of the compensation among the persons interested. 


6. 


LEG. REE. 

1 Inserted by Act XXXVIH of 1923, see. 


Sec. 18: Scope of Sectioit. — Conditions 
precedent. 26 O.C. 324=1924 O. 127. The 
intention of the Act is that Court should hold 
a Separate inquiry and its proceedings are 
not a mere continuation of that of the Co- 
leetor^s. They are judicial proceedings and 
the decision must be based on evidence be- 
fore Court or on admission made by the op- 
posite party. Evidence before Collector can- 
not be considered as evidence before Court 
except with the consent of parties. 8 R. 
364=127 I.C. 733=1930 E. 346. See. 18 of 
the Land Acquisition Act contemplates four 
Mnds of objection, which are set forth in sub- 
sec. (1). Sub-see. (2) requires the claimant 
to state the grounds of his objection. There 
is a sufficient compHance with sec. 18 (2) if 
•fee application for reference states on which 
of the four heads of objection detailed in 
^-sec. (1) the applicant proposes to rely. 
Once it is ascertained that fee objection 
taken is only to fee amount of compensation, 
feat alone is fee matter referred and Court 
has no power to determine or consider any- 
thing beyond it. But feat does not mean 
feat when an objection to fee amount of com- 
pensation has been taken, fee Court has no 
jurisdiction to work out fee amount of com- 
3 pe^ation in a manner different from feat 
which has been adopted in fee statement of 
objections. The Court would have jurisdic- 
tion to aw^d compensation on a different or 
r^w basis in a proper ease^ though nc express 
<^^ecUon was ta^en on feat basis and no spe- 
cific claim for compensation to feat effect 
ms urged before fee land acquisition officer, 
rule enacted m sec. 18 (2) in one of pro- 
than of jurisdiction. I.L.R. 

479=1937 M.W.3Sr. 773=46 L.W. 
^02. See 66 I. A. 145 
T ^ 460=1939 P.C. 133= (1939) 

'jurisdiction of Courts 
® spedal one and is strictly 

? when specific objection has 

beeu t^en to Collector's award, and ft is 
confined^ a conalderaHon of feat oblec- 
tiou. Where fee only objection is* to 


the amount of compensation, feat alone is 
fee matter referred, and fee Court has no 
power to determine or consider anythin? 
beyond it, as, for instance, an objecuon to 
the measurement of the land. 67 I mo 

(I'.O.). The Collector has power to make a 
referepe under see. 18 on certain specified 
Court is bound to satisfy it- 
rnu reference made to it by the 

Collector implies with the specified condi- 

duty of the 
reference under 
nnfl’ iy 1 ,*° materials before him 

and if he demdes to make and does make a 

to, go behind it. ^If 

oti, ^ i Court or any 

SistSfn ^^0“ the Land 

Acquisiuon Officer refuses to make a re£e- 

rence to decision must be equally final when 

mere th “ reterl^ 

mere the Collector, as the Land Acquisition 

to the LbordT 
ante Judge that he had doubts whether i-he 
reference Should be made but tl^ uJdw ^f 
eference was worded as if it was a 'inSt/.tQt 

tte^nmes oTth*® reference and 

that in tte absence to the order'ofTeferel.^ 
P’^opriety of mak^ 

iot a-w^fof '*0 ts 

compensation for toinriMs 

cannot he maS or .1 w ^ 

to a referenee te first time 

-1941 Sto^S. f ^=196 I-O. 286 

■ ** » reference to a Oorat, 
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( 2 ) The application shall state the grounds on which objection to the 
award is taken. 


the matters for decision may include either 
a question as to the total amount of com- 
pensation, a question in which the Collector 
is clearly interested, or a dispute between the 
parties claiming amongst themselves as to 
the person or persons to whom componsa,ioa 
should be paid, a question in which the Act 
does not consider the Collector to be interest- 
ed. On such a reference the Court has not 
to decide whether or not the Collector had 
been so negligent that he should be required 
to pay the compensation twice over to iliffer- 
ent persons, and a question of that sort is 
one which can only be decided satisfactorily 
in a seprate suit. 1933 R. 176=11 B. 344, 
Application not mentioning ground for refe- 
rence, but mentioning that proceedings should 
be postponed till decision of suit regarding 
validity of acquisition and that compensation 
was low, is not application under .?ec. 18, 
though Collector makes reference on aneh 
application; District Judge gets no juris- 
diction to decide it. 49 A. 212=25 A.D.J. 
35=97 I.C. 566=1926 A. 766. But see <iho 
99 I. C. 269=1927 M. 282. Proceedings under 
the Act resulting in an award are merely 
administrative and not judicial and the de- 
cision therein binds the Collector only. 51 

I. C. 501=16 A.L.J. 669. See also 36 I.C. 

621=4 L.W, 535, If the owner desires a 
judicial ascertainment of the value of his 
property, he can ask the Collector to do it 
according to sec. 18. 51 I.C. 501=16 A.L. 

J. 669. INTo formalities are required in 

asking for a reference. A letter -written by 
the claimant to the L.A. Officer stating his 
non-acceptance of the amount awarded and re- 
questing a reference to the High Court is 
sufficient. 155 I.C. 280=1935 M. 379 (2). 
Tenant or sub-tenant can claim to be heard 
even though Ke has no saleable interest. 1925 
C. 197=39 O.L.J. 574. Where part of the 
property sought to be acquired was in the 
possession of a ten^t and he had filed an 
objection setting out his claims, and an 
award is made in favour of the owner -with- 
out any reference to the claims of the tenant 
and the tenant applies more than a year 
after the award for a consideration of his 
claims, which is slimmarily rejected on the 
ground that he should have appealed, this 
order of the Dand Acquisition Officer does 
not amount to an award and no valid 
letorence could bo made in respect of it 
under sec. 18. 180 I.C. 882=1939 A.D.J. 

85=1939 All. 130. Under the Act there are 
two perfect and distinct forms of procedure 
contemplated. The first is necessary for 
fixing the amoxmt of compensation and this 
is an award from which a limited right of 
appeal to the High Court is given by sec. 54. 
The second is when a question of title arises 
between confiieting claimants as regards the 
title to the compensation money in Court. 45 
M. 320=1922 P.G. 80=43 M.L.J. 78=49 1, 
A. 129 (P.C.). Wlien the Collector on such a 
'dispute arising between tbe parties places the 


money under the control of the Court and 
the parties proceed to litigate their rights to 
the money, the decision of the Court on suck 
a dispute is a decree and is appealable to the 
High Court and the Privy Council. It is 
in no sense an award and the restriction on 
the right of appeal imposed by sec. 54 does 
not govern the ease. 45 M. 320 (P.O.), Where 
the owner of the shop, acquired for the Muni- 
cipal^ Committee, being aware Aat ^here 
would be compulsory acquisition for widen- 
ing the road on behalf of the Municipal 
Board enters into a sale with a false consi- 
deration so as to obtain a large amount by 
way of compensation, he is not entitled to 
more than the real price of the house. High 
rental value for taxation is immaterial where 
o-wners have voluntarily agreed to a high as- 
sessment so as to obtain extra compensation. 

(1944) All. 358=1944 AD. 216. 

Application of the Section. — ^Sec. 18 does 
not apply to the determination of the ques- 
tions of title to and the investment of 
money. 13 I.C. 550=237 P.W.B. 1912. It 
requires only the grounds of the objection 
to be given, and by ‘grounds^ is meant such 
of the four grounds mentioned in see. 18 
(1) as are relied upon. 66 I. A. 145=1. L. 
B. (1939) AU. 460=1939 P.O. 133= (1939) 
2 M.L.J. 98 (P.C.). Reference to Civil 
Court under the Act is the only remedy of 
the owners or claimants. 52 P.R. 1913 
(Snpp.)=17 I.C. 684. Where there is a 
dispute as to who is the actual claimant to 
the compensation the Divisional fudge can 
decide questions of title to the money. 13 
I.C. 550=237 P.W.R. 1912. A reference 
under sec. 30 is made solely on the ques- 
tion of title by the acquisition oJBicer of 
his own motion, whilst the reference under 
sec. 18 is made on the application of a per- 
son interested in the compensation money. 
53 I.C. 589=97 P.R. 1919. A case refer- 
red under sec. 18 is subject to the limita- 
tion contained in see. 26 and not merely any 
particular objection, and the District Judge 
has power and is bound to consider the 
question of the compensation awarded in 
its entirety. 54 I.O. 920. The reference 
to the Court by the Collector relates to the 
total amount of compensation to be a-ward- 
ed by the Court and notMng in the Act 
prevents the Judge from awarding a less 
sum on any one of the items, though he 
cannot award a less sum in total than the 
Collector's award. 22 M.Ij.J. 379=14 I.C. 
270. When a case is referred by the Col- 
lector to the Court, the whole case is refer- 
red and not any particular objection, 22 M. 
D.vT. 379. The words ‘‘require that th© 
matter he referred by the Collector for the 
determination of the Court" in see. 18 (1), 
merely mean that the point on which the 
Collector's award is disputed may be refer- 
red to the Court at the instance of a claim- 
ant. When such a dispute has been refer- 
red to the Court, the scope of the enquiry 
before the Court should be limited within 
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the bounds of the dispute which had actu- 
ally arisen before the Collector. There- 
fore, on a reference made to the Court for 
the determination of the amount of com- 
pensation, the Court has no jurisdiction to 
allow the claimant to amend his application 
by increasiiig his claim to a figure far be- 
yond that nhieh he claimed before the Col- 
lector. (1943) 1 Cal. 69. See clIso 

(1943) 1 M.L.J. 278=1943 M. 337. 

Burden of Proof. — ^In a reference to the 
Court the award of the acquisition officer is 
prima facie evidence and the burden is on 
the claimant to show that the award is 
wrong. 96 I.C. 279=1926 M. 961; 1934 L. 
97. See also I.L.H. (1938) 1 Oal. 231= 
41 C.W.N. 1291=66 G.L.J. 134=1937 Cal. 
680, Initially the burden of proving that 
the Collector’s awaid is wrong is on fche 
claimant, but where District Judge has as- 
sessed the value of land acquiied by the 
Secretary of State at a particular rite and 
the Secretary of State is disputing ^ue as- 
sessing value, the burden of proving that the 
assessing value is wioiig is placed .m the Se- 
cretary of State. (1926 M. 961, ExpL an. 
Dist) 118 I.C 541=1929 L. 112; 1934 L. 
97. In cases of leferenee under sec. 18, 
the Collector is a defendant and has to sup- 
port his awaid. He must do so by produc- 
ing evidence and establishing the facts up- 
on which he relies. He cannot rely upon 
any statement in his award that the amount 
awarded per latha of land is based on the 
average price per Tcatha contained in a num- 
ber of "kahalas or sale-deeds, without prov- 
ing those Tcabalas on whiqh he relies. The 
Icabalas must be produced, and proved if 
not admitted by the other party, and evi- 
dence must be given on behalf of the Col- 
lector as to where the lands, which are the 
subject-matter of the Tcabalas are situate, 
and to the nature of the lands. It ia 
enough for the Collector to obtain informa- 
tion from the registration office about the 
perage sale price of several Tcabalas relat- 
ing to lands, without causing the Tcabalas 
themselves to be produced in Court. 31 
Pat.L.T. 9=1940 Pat. 362. 

Presumption. — ^In the absence of any 
definite evidence the Court may presume 
that the interests of the landlord and of the 
occupancy tenant exclusive of specific 
amounts spent on extraordinary improve- 
ments of the land are in the ratio of 10: 6; 
hut if there are other considerations, that 
presumption may be rebutted. 55 A.. 897 
!=1934 A.L..J. 8=1934 A. 239 (r.B.). 

Hegsssary 'PxRTY^See 1940 Pat’ 362. 
Wen the Collector acquired certain land on 
fiehaif of a Municipality and fche Collector 
Tiiider see. 18 of the Act, 
MU, that to such a proceeding the Munioi- 
a necessary party. 7 B. 20 
-117 1 0. 247=1929 B. 115. In proceed- 
wherein ownership is 
by other 

of Patfios, «« 31 d.W 


The principle of O# 1, r. 10 (2), C.P. Code, 
does not apply to proceedings under the 
section. 31 C.W.N, 384, ibid. 

Persons interested. — ^Although Govern- 
ment can neither be a claimant nor ^person 
interested' under the Act. yet its title can be 
decided, if an adverse title is set up by a 
claimant. 1936 Pesh. 217. An award was 
with respect to three survey numbers which 
Were in dispute in a Civil Court between two 
claimants, A and B. Prior to the notifi- 
cation in the acquisition proceedings A had 
obtained a decree in the trial Court against 
B with respect to two out of fche *hree survey 
numbers B had appealed, but A had not 
but could have filed cross-objections with 
regard fco the third survey number: (deld, 
that A was a person interested in the third 
survey number also. 1931 P.C. 39=60 M. 
D.J. 399 (P.C.). A presumptive shebait of 
debutter property is a 'person interested' 
nnd can ask for a reference under t^s 
section. 41 C.W.N. 464. Also company 
on whose behalf acquisition is made. 43 
C.W.N 973=1939 Cal. 669=1. L.R. (1939) 
2 Cal. 401. As to light of heir of recorded 
tenant under C.P. Tenancy Act to object 
to award of compensation, see 1936 P. 542. 
Where a case is referred to the District 
Judge on objections being raised to th^ 
award of the L.A. Officer and the ease on 
appeal to the High Court by some of objec- 
tors is again remanded to the District Judge 
an objector who has not taken part 
in the proceeding before the District Judge 
and those who have not appealed from the 
order of the District Judge, are not entitled 
to intervene as objectors on remand. 1933 
L. 948=35 P.L.R. 221. 

Power of Collector to MAiniy Bbfebeitcs. 
—A CoUector's authority to make a refe- 
rence as the agent of Government is res- 
tricted by sec. 18. 11 I.C. 690=7 N.L.R. 

88. See also 1934 A.L.J, 32=1934 A. 260 
=56 AU. 656 (P.B.). 

Grounds op Ebperencb. — ^Grounds of re- 
ference, if should be stated in detail. 58 
I.C. 631 (1)=24 C.W.N. 716. A highly 
teojinical objection that the application re- 
quiring the Collector to make a reference 
was not made by the proper person should 
be taken at the first opportunity when it 
might^if possibly have been met by making a 
fresh application, and if not so taken, must 
be considered to have been waived. 131 I.O. 
US2=1931 P.C. 39=60 M,L.J. 399 (P.C.)* 
■^ere in respect of certain Bungalows, both 
the Government as well as the owner, claim- 
ed the ownership of the site and the Collec- 
tor found the Government to be the owner 
of the site and awarded compensation for 
buildings alon^ a reference to the District 
^ respect of that order under see. 
18 of the Land Acquisition Act is compe- 
tent and the District J udge ahs jurisdie- 
tJoa to deal with saeh a reference. 1939 
A. 34=1938 A.L.J. 1161. 

Who 0^ CLAIM Eefbebnce. — As to whe- 
ther a Simdu reversioner can claim a refe- 
»^ce, «ee 106 I.O. 219=1927 M. 867. See 
also 41 C.W.N. 3B4 (Presumptive shebait}. 
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Person entitled det’ending proceedings 
under tlie Act — ^Anotlier person found en- 
titled in appeal can continue tiie proceed- 
ings. 1928 M. 89. Persons wtio have receiv- 
ed notice and who have appeared "before 
the Collector at the time of the apportion- 
ment of the compensation money must, if 
they object to that apportionment make an 
application under sec, 18 of the Act and 
are not entitled to avail themselves of proviso 
(3), see. 31 (2) of the Act and are there- 
fore debarred from filing a civil suit. 147 
I.C. 877=30 N.L.R. 40=1933 Nag. 322. 
See also IX-R. (1939) 2 Cal. 401=43 C.W. 
N . 973=1939 Cal . 669 . (A company or local 
authority for whom land is acquired is a 
person interested and can claim a reference 
under this section) . 

Receiver. — ^An acceptance of the award 
by the receiver vho is appointed by the 
Court to an estate and directed to accept 
the awaid on behalf of the claimants VThere 
the appointment was ^‘without prejudice to 
the contentions of the parties as to the 
inadequacy of the compensation money, will 
not t^e away the right of a claimant to 
make a reference. Though a party is not 
actually present when the award is drawn 
up and signed, when a receiver appointed 
by the Court for the estate is directed to ac- 
•cept the award on behalf of the claimants 
and he appears before the Collector on the 
date when the award is drawn up and signed 
and accepts the award, that is a sufSicient 
representation of the parties concerned, and 
the party who is not actually present is 
also represented and comes within the terms 
of see. 18 (2) (a). 38 C.W.N, 844=61 C. 
1041=1934 C. 758. 

Limitation. — The Court has power when 
a reference is made under see. 18 to go in- 
to the question of limitation. This is spe- 
cially so in a case where the Collector him- 
self has included the question of limitation 
as part of the reference in his letter ac- 
companying the reference and has not deci- 
ded the question himself. When the Land 
Acquisition Officer purports to act under 
Part III of the Act he acts as a audieial 
officer and not merely as an agent or mouth- 
piece of the Government. 1945 M.W.N. 775 
(2) = (3945) 2 M.L.J. 359. Under sec. 18 
(2) (a) of the Act, an award cannot Be said 
to be made until it is drawn up .and signed 
by the Collector. It is not ^‘made’^ when it 
is settled what the award is going to be. 
Hence the starting point of limitation under’ 
See. 18 (2) {a) is the date on which it Ss so 
drawn up and signed, 38 C.W.N. 844=61 
C. 1041=1934 C. 758. Where objectious to 
an award are filed more than sis months 
after the date of the award and after a refe- 
rence has been made to the District Judge 
and the objections are forwarded to the Dis- 
trict Judge who dismisses them summarily 
on thfe ground of their being barred by time 
it is not open to the objector thereafter to 
file a suit for a declaration and reagitate 
triet Judge is final. 1945 O.W.N. (H.C.) 
triet Judge is final. 1945 O.W N. (H.O.). 
815=1945 A.L.J. 525. The reference with- 


in sis months of the date 01 the award is 
within time under sec. 18 (2) (h). 40 I.C. 
355. See also 1943 Mad. 327= (1943) 1 

M.L.J. 66. No extension of time is ailowa- 
ble on the ground of minority under sec. IS. 
64 P.R. 1914=25 I.C. 448. After a refe- 
rence ha*? been made by the Collector it 3S 
not open to the Secretary of State to plead 
before the Court that the application by the 
owner was barred by limitation and that the 
lefei’enct? ought not to have been made. 1923 
A.L.J. 752=1932 A. 597. The final deter- 
mination of the question as to whether the 
application for a reference nnder see. 18 is 
barred by tiihe or not mujjt be made by the 
District Judge. The L.A. Officer has no 
jurisdiction to refuse io make the reference 
even if in his opinion the application is not 
in time under cl. (a) or el. (Z>) of suh-see, 
(2) of see. 18 of the Act. 7 Luck. 578=137 
I.C. 68=1932 O. 180. On this ooint, ^ee 
also 1926 R. 135. 

Award when valid. — ^An award signed 
by the Collector as L. A. Officer satisfies 
the requirements of the law as regards sig- 
nature and official designation tor the pur- 
poses of this Act. 48 R.R. 1914=24 I.C. 
379. The aetnal payment of the compen- 
sation is not part of the Collector's award 
which is complete as soon as the Collector 
apportions the amount of the compensation 
between the parties. 17 1. 0 . 395 (1). A 
Collector's award under the Aefe becomes com- 
plete on the very day on which it is made, 
not when it is afterwards directed to be paid 
to claimant. 14 I.C. 537. 

Omission to claim. — Omission to claim 
— ^Failure of landlord to demand reference 
— Tenant obtaining extra — ^Rights of party. 
38 C.L.J. 265=1924 C. 158. A person who 
though a party to a reference did not press 
his claim to any part of the compensation, 
is not entitled to reopen the question in a 
civil suit. 32 I.C. 922. In a land acquisi- 
tion case, no question for which the objector 
has not asked the Collector to make a re- 
ference to the Civil Court under See. IS 
can be noted. 180 P.L.R. 1914=24 I.C. 
903. 

AlPPeal. — There is strictlj^ speaking no 
right of appeal against an order of the Dis- 
trict Judge declining to make an award on 
a reference under sec. 18. But the order 
refusing to make an award and Temnnding 
the case to the Collector clearly involves a 
material irregularity in the exercise of the 
special jurisdiction, which gives power to 
the High Court to interfere in revision with 
that order. 57 L.W, 467=1944 Mad. 539 
= (1944) 2 M.L.J. 130. See also I.L.E. 
(1943) 1 Cal. 69, Where a District Judge 
directs the return of a reference made to 
him under see. 18, on the ground that he has 
no jurisdiction to deal with it, his order is 
not open to appeal to the High Court but 
the appeal, if preferred may he converted 
into a revision petition. 1938 A.L.J, 1161 
=1939 AH. 34. 

Revision — Conflict op Rulings. — The 
Collector making a reference under sec. 18 
acts judicially and his proceedings are there- 
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Provided that every such applicatioh shall be made — 

(a) if the person making it was present or represented before the Col-- 
lector at the time when he made his award, within six weeks from the date of the 
Collector’s award; 

(h) in other cases, within six weeks of the receipt of the notice from the 


fore subject to revision by tbe High Court 
or Chief Court. 67 P.E. 1916=36 I.G. 213; 
38 O.W.N. 844:=:1934 0. 758=61 C. 1041 j 
45 C.W.N. 792; 1938 A.L.J. 1181; 16 O.G. 
374=22 I.C. 652; 1932 O. 180=137 I.C. 68; 
but see contta 47 B. 699=25 Bom.L.E. 398 
=1923 B. 290; 54 All. 1085=1932 A.L.J. 
769=1932 A. 568 (F.B.) ; 54 A. 282=1932 

A. 598; 1930 L. 242=127 I.C. 711 (2); 

1933 B. 242; 26 N.L.E. 309=1930 271; 

I. L.E. (1938) Nag. 149; 1937 N. 12; 12 
E. 275=1934 E. 118; 4 L.W. 535=36 I.C. 
621; I.L.E. (1941) Bah. 100=1940 Bah. 299 
1=43 P.B.E, 408; I.B.E. (1938) 1 Oal. 400= 
41 C.W.N. 1301=1937 Oal. 705; 1938 A.B. 

J. 1161. But a mandamus may be issued in 
a proper case directing Mm to do a parti- 
cular act. 36 I.C. 621=4 B.W. 535. It is 
competent for the High Court to interfere 
in revision in a suitable case with a decision 
of the Court on a reference made under sec. 
18 (1) . The Calcutta Improvement (Ap- 
peals) Acta 1911i by allowing an appeal from 
certain decisions of the tribunal to the High 
Court has the effect of making tbe ^r^bunal 
a Court subordinate to the High Court with- 
in the meaning of &ee. 115, C. P, Code. T. 

B.E. (1943) 1 Cal. 69. 

Eeferen’ce. — A reference made by the 
Collector to a Court under sec. 18 is neither 
a suit nor an appeal. The Court is, there- 
fore,^ not competent to refer a case for the 
opinion of the High Court under O. 46, r. 
1, C.P. Code. I.B.E. (1945) Nag. 399= 
1945 N.B.J. 274=1945 Nag. 146. The juris- 
diction of the Court to entertain the refe- 
rence is not ousted though the compensation 
money awarded by the Collector has been 
paid out. The Court has inherent power to 
re-eall the money improperly paid out. 21 
I.C. 111=17 O.W.N. 1087. See also 63 BO. 
1=1921 B. 153; 1930 Mad. 576=59 M.B.l. 
30. Under sec. 18 a reference can only be 
made by a written application to the Cobec- 
tor requiring that the matter be referred for 
the determination of the Court. 26 0.0. 
324=1924 O. 127. Proceedings under Part 
III amount to a new inquiry by the' Dis- 
trict Judge and not an appeal. 36 M. 305= 
25 H.B.J. 17=12 I.C. 436. Can a District 
Judge ask the Collector to revise his award 
after reference to him under sec. 30. (Zhid.) 

Eevxew. — T he Collector acting under sec. 
18,^ Land Acquisition Act, has no power to 
re^ew his own order. 54 A. 282=1932 A. 


Payhen!p ow MoiJrEY.— The right of a pe 
^^have a reference under sec, 18 
not affected by the opposite party havn 
men out the money from the CoUeetorat 
^ Pat.L.T. 143=56 I.C 

126. TOe Collector should not permit th 
money to be withdrawn before the espix 

of tile tem by flee. 18 for objecting i 
the awaxd and ajpJyiag ioi reference. £ 


I. C. 126. L.A. Judge with whom a sum of 
money is deposited to a lunatic ^s credit can- 
not refuse compliance with the order of a 
District Judge in Ms lunacy jurisdiction 
directing payment of the money to the luna- 
Ue's natural guardian. 37 I.C. 110=20 0. 
W.N. 975. 

Amendment or Statement. — ^In an appli- 
cation for a reference under sec. 18 all that 
an applicant has to do is to state that he 
objected to the amount of compensation 
awarded; it is not incumbent on him to state 
whether he claimed compensation at a higher 
rate originally demanded by him or whe- 
ther he limited it to some lesser amount. The 
Court has power to award compensation at 
the higher rate than originally claimed not- 
withstanding that in the application for le- 
feieiice only a lower rate is mentioned. The 
fact that a lower rate is claimed in the appli- 
cation does not necessitate an amendment 
of the statement of the claim, as without 
such amendment the Court has power to 
award the Mgher rate- 57 B.W. 179=1943 

M. W.N. 213=1943 Mad. 337= (1943) 1 M.B. 

J. 278. But see also I.B.E. (1943) 1 Cal. 
69, The Court hearing a reference has the 
power to allow the reference petition to be 
amended, subject to the limitation that it 
cannot allow an amendment which would have 
the effect of introducing a new matter wMek 
had not been referred to ‘it for decision by 
the Collector under sec. 18. Accordingly, 
where the matter referred to Court by the 
Collector is the objection to the amount of 
compensation, the Court has power to allow 
an amendment of the petition of reference 
by substituting a Mgher figure than rliat 
asked for in the petition. I.B.E. (1943) 1 
Oal. 69, dissented from. 49 C.W.N. 206= 
1945 Cal. 312; see also (1943) 1 M.B.J. 278. 
A reference petition would be quite in order, 
even if no amount is mentioned therein, 
where the reference raises an objection to 
the amount of the compensation awarded by 
the Collector. 49 C.W.N. 206=A.I.E, 394& 
Cal. 312. 

Eight of Suit — Jurisdiction. — ^Tn a land 
acqukition case party dissatisfied with award 
or with apportionment of compensation can- 
not have remedy by suit in Civil Court. 28 

C.W.N. 506=1922 0. 4; 147 I.C. 877=30 

N. L.E. 40=1933 N. 322. Where there is no 
adjudication by the Collector as to fippor- 
tionment of compensation nor reference to 
District Court there is nothing to prevent a 
Civil Court from adjudicating a dispute be- 
tween rival claimants. 92 I.C. 484=1926 L. 
321. 

Sec. 18, Proviso, — ^Eeferences wMch be- 
come absolutely barred by the proviso to- 
sec, 18 will only be those to which Govern- 
ment is a party, 43 P.B.E, 153=1941 Bah. 
268=I.B.E. (1942) Bah. 50. 

Sec. 18 (2) (5). — ^The e:q?ressioa **date> 
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Collector under section 12, snb-section (2), or within six months from the date 
of the Collector s award, whichever shall first expire. 


of the award** being indefinite, the Legisla- 
ture meant the date of the filing of ihe award 
to be the date contemplated in cl. {b'), sub- 
see, (2) of sec. 18. If limitation is to start, 
it ought to start from the date of the filing 
of the award and not from the making of it. 
The date of the award is not the date on 
which it is filed. A comparison of secs. 11 
and 12 will show that the date of making an 
award is meant by the Act to be different 
from the date on which the award is to be 
filed. See. 18 ( 2 ) proviso refers to the for- 
mer. The date of the award is Lhe date on 
which a formal declaration is made by the 
Collector of the amount of compensation and 
of the person to whom the same is payable. 
27 A.L.J. 1186=1929 A. 769. 

Secs. 18, 19 and 20 : Powees op Colleo- 
TOE AND CouET. — The decision on a question 
of limitation on an application under sec, 18 
rests with the Collector and not with the 
District Judge. See. 19 also indicaies that 
the question of limitation is to be decided 
by the Collector. The District Judge c-an- 
not sit as a Court of Appeal over the Col- 
lector when the latter has come to the con- 
clusion that the application is made within 
time. The function of the District Judge 
is confined to giving a decision on the objec- 
tions raised. 189 I. C. 534=1940 Pesh. 35 . 
Making a reference is an act within the juris- 
diction and authority of the Collector 
Having made the reference it is not open 
to the Collector or the Secretary of State 
to say that the reference was wrongly made, 
although the ground for saying so may be 
that the application by the owner was belat- 
ed. The ^ ^ Court does not sit on appeal over 
the CoUector and the Act does not give any 
authority to the ‘ * Court either in express 
terms or by implication to go behiud the 
reference. 27 A.L.J. 1186=1929 A. 769. 

Secs. 18 and 21. — The juris^etion of the 
Court on a reference by the Collector is a 
special jurisdiction. If the only objection 
is to the amount of compensation, that alone 
is the matter referred to and the Court has 
no power to determine or consider anything 
beyond what is referred. The question of 
title to the land acquired is therefore not 
relevant in a reference on the question of 
the amount of compensation only, because 
in an inquiry as to the amount of compensa- 
tion the only question is how much more the 
felaimant is to get and how much more is the 
Government to pay. The only question is 
the additional amount of compensation. It 
does not involve the determination of the 
question of the right to claim or the liabili- 
ty to pay any additional compensation. 
187 I.O. 364=44 O.W.]Nr. 411=1940 Cal. 56. 
Where in respect of a dispute as to the ap- 
portionment of compensation between a pro- 
prietor and three mukarraridars, a reference 
is made by the Collector under see. 18 on sp- 
C.C.hd[. — 400 


phcations by the proprietor and one of the 
makarraridais, the Court having se^in of 
the reference has power to investigate the 
claim of the other mukarraridars also, al- 
though there is no reference on their behalf 
and an application by then^ for reference 
would be beyond time under proviso (d) to 
sec. 18 of the Act. Their claims, or, in other 
words, the valuation of their interest could 
not be lost sight of or left undetermined in 
valuing the interest of the pioprietor or the 
co-shaier mukarraridars. In complying with 
see. 21 the Court has to consider tibe claims 
of the other mukarraridars as well. 12 B. 
B. 425=223 I.O. 553. 

Sec. 18 to 28: Jurisdiction — ^Bemand to 
Collector toe fresh inquiry and award 
— ^Leg-ality. — The jurisdiction of the Court 
under secs. 18 to 28 is a jurisdiction to in- 
quire into objections to the Collector's award 
and to make an award itself after hearing 
the relevant evidence- The Act does not em- 
power the Court to remand the case to the 
Collector for fresh inquiry and for a further 
award. 57 L. W. 467=1944 Mad 539= 
(1944) 2 M.L.J. 130. 

Secs. 18 and 30. — The Collector must 
refer a question of title if required to do so 
by an application received withm file pres- 
cribed time, but if an application is received 
after that time, he then has the option of 
referring the matter to the District Judge 
or refusing to do so and if the Collector, 
while forwarding the reference himself men- 
tions that the application is received after 
the prescribed time, it is to be presumed 
that he is intentionally making a reference 
under sec. 30 of the Act- 43 P.L.B. 153= 
1941 Lah. 268=I.L,B. (1942) Lah. 50. The 
three main points of distinction between sees* 
18 and 30 of Land Acquisition Act are ihat 
see. 30 leaves the Collector with a power or 
discretion in the matter, which he does not 
possess under sec. 18; that the* subjecfc-mat- 
ter of reference under sec. 30 is limited^ to 
cases in which Government is not directly in- 
terested and that see. 18 alone contains a 
definite provision for lifuifation. 43 P.L.B. 
153=1941 Lah. 268=I.L.B. (1942) Lah. 50. 

Seos. 18 AND 31. — On a reference made to 
the Court under see. 18 or see. 31 of the Act, 
it is not open to the Court to decide the 
amount of compensation payable to a party 
whq never asked for a reference and to give 
him a decree for anything more than what 
was awarded by the Land Acquisition Officer, 
in the absence of a reference made to the 
Court at ‘the instance of such person. On a 
reference under sec. 18, the jurisdiction of 
the Court is confined to considering and pro- 
nouncing upon the objection which has been 
raised in the written application for the re- 
ference- I-L,B. (1941) Mad. 753=1941 
Mad. 660=:(1941) 1 M.L.J. 527. 
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LS. 19 


19. (1) In making tke reference, the CoUeetor 

Collector's statement to state for the information of the Court, in 

^ ® ' writing tinder his hand, — 

(a) the situation and extent of the land, with particulars of any trees, 
huildiugb or standing crops thereon; 

(&) the names of the persons whom he has reason to think interested in 
such land; 

(c) the amount awarded for damages and paid or tendered under 
sections 5 and 17 or either of them, and the amount of compensation awarded 
under section 11; and 

(d) if the objection be to the amount of the compensation, the grounds 
on which the amount of compensation was determined. 

(2) To the said statement shall be attached a schedule giving the parti- 
culars of the notices served upon, and of the statements in writing made or 
delivered by, the parties interested respectively. 


20 . The Court shall thereupon cause a notice specifying the day on which 
Service of notice Court will proceed to determine the objection, and 

directing their appearance before the Court on that 
day, to be served on the following persons, namely : — 


(а) the applicant;, 

(б) all persons interested in the objection, except such (if any) of them 
as have consented without protest to receive payment of the compensation 
awarded; and 

(c) if the objection is in regard to the area of the land or to the amount 
of the compensation, the Collector. 


Secs. 19 (1) (d): Burden op Proof. — 
The onus' is on the claimant to show that the 
award is calculated on a wrong basis, but if 
the award was made without taking ajiy evi- 
dence, the Coneetor has to justify his award 
under sec. 19 ( n (d) . 24 I.C. 141=27 M. 
3 j. J. 106- As to mode of valuation, see 
11 C.L.J, 612=6 I.C. 457. See also 3G C. 
967. 

Secs. 19 and 31: Tenants not made 

PARTIES TO REFERENCE — ^MaTTER HOW TO EE 
DEALT WITH. — Where the Collector fails to 
name all persons interested in the land when 
he makes the reference, it is only a 
niere irregularity and it does not 
vitiate the reference. Where the teu- 
ants are not made parties to a reference, in 
their absence the matter would have to be 
dealt with as one between malgvsar and the 
Collector. If the Collector has paid the 
guffar too little he must make good the dif- 
ference and the fact that he has possibly over- 
paid the tenants must be ignored so far as the 
^ concerned. I.L, 

’’40=1942 N.L.J. 303=A. 
I.B. 1942 Hag. 86. 

Sso. 20.— Notice to CoHeetor is oeeessar>^ ' 
objeetion is in r^- 
^ amount 

^ference to tnbnnai on question of amount 
of compensation— Tribunal declarino* /»io4 
mant to be enUtied to «banoS 


tion — ^Declaration based on compromise be* 
tween claimants to property — ^Secretary o± 
State for India is necessary party. 44 C. A. 
N. 411=1940 Cal. 56. 

Sec. 20 (c). — ^tinder sec. 20 (c), Secre- 
tary of State is not interested as a party in 
the distribution or apportionment of the com- 
pensation. 20 A.L.J. 604=1922 A. 438 (ST’. 
If a person to whom a wrong award ^f com- 
pensation is alleged to have been made is not 
impleaded as a party respondent to the ap- 
peal by a claimant, the Court canuot award 
him any relief. 1922 A. 438. The term 
* interested in sec. 20 (h) is wide enough 
to include both, the persons interested in 
supporting or opposing the applicant for re- 
ference; that means cl, (h) must have refer- 
ence to parties having conflietxng claims to 
the compensation either whole or part, as 
against the applicant and otherwise. 223 I. 
0 . 553. Where a reference is made at Ihe 
instance of the owners of a dominant tene- 
ment on the ground that the Collector’s 
award in their favour was too low, the Col- 
lector ought to be given notice under sec. 20, 
in addition to the owner of the servient tene- 
ment, and the case should be tried not as an 
apportionment case but as a valuation ease, 
which under the provisions of the Calcutta 
Improvement Act could be tried only by the 
Tribunal composed of the President and ihe 
two assessors. 49 O.W.N. 203=79 C.L J. 
105=A.I,E. 1945 Cal. 142. 
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Sestrietion on scope of The scope of the inquiry in every such 

proceedings. proceed] ng saail be restricted to a consideration of 

the interests of the persons affected by the obectioHo 
22. Every such proceeding shall take place in open Court, and all per&ons 
Proceedings to be in open entitled to practise in any Civil Court in the province 
Court. shall be entitled to appear, plead and act (as the case 

may be) in such proceeding. 

Matters to be considered 23 . ( 1 ) In determining the amount of coinpen- 

in determining compensa- sation to be awarded for land acquired under this 

Act, the Court shall take into consideration — 


Eestriction on scope of 
proceedings. 


Sec. 21. — ^In competition between land- 
lord and tenant the reasonable course is to 
find the value o± the land as a whole hxbl 
The question of rights between the huicliui 
and tenant is to be raised subsequently as be- 
tween them. The valuation of the land should 
be ascertained by considering eases of sinular 
sales . It is not a proper method of approach 
to value the different interests separately un- 
less it is quite clear what the rights of me 
different parties are and unless the evidence 
affords instances of dealings in exactly the 
same rights as are in question. 58 C. 1*345_=: 
1935 I.C. 438=1932 C. 143. Sea also 92 I. 
C. 484=1926 Jj. 321; cited under see. 18, 
supra. 


Sec. 23. — Sec. 23 is not exhaustive. It does 
not direct that no other matters than those 
specified in the section may be taken into 
account. In special cases the Court may 
take other matters into consideration. 44 
Bom.L.E. 57=1942 Bom. 105=47 Bom.L. 
E. 893=(1942) Bom. 403. Assesment of 
Compensation-Agreement between parties 
not binding on District Judge. See 50 C.W. 
N. 401=(1946) 1 M.D.J. 333 (P.C.). 

Market-value.— The market-value of land 
is roughly the price which an owner willing, 
and not obliged to sell, might expect from 
a willing purchaser. 18 I.C. 638=17 C.L.J . 
34; 1926 M. 732=50 M.L.J. 566; 5 E. 799. 
See also 57 I.C. 301=23 O.C. 89. In land 
acquisition proceedings decisions as to niar- 
ket values in so far as they are determined 
by prices paid by the purchaser recently 
should not be harsh or unduly depreciative ; I. 
^.E. (1945) Nag. 847=1945 N.L.J. 418. The 
expression ^market-value^ in sec. 23 means in 
the case of land, its value measured by a con- 
sideration of the prices that have been ob- 
tained in the past for land of similar qaa- 
lity and in similar positions. 66 I. A. 104= 
J.L,E. (1939) Mad. 532=43 C.W.N. 557=19-39 
P.C. 98=(1939) 2 M.L.J. 45 (P.C.). The 
phrase ‘ 'market value of the land»^ as used 
in Sec. 23 (1) means "value to the owner 
The value of the land to the owner therefore 
must be the basis for the determinaxion of 
the compensation . But the standard must 
be not a subjective standard but an objeet- 
tive one. Ordinarily, the objective standard 
would be the price that an owner willing and 
not obliged to sell might reasonably expect 
to obtain from a willing purchaser with whom 
he was bargaining for the sale of the pro- 
perty.^ The property must be valued not 
only with reference to its condition ai the 
trnie of the declaration but its potential 


value must be taken into consideration. In 
assessing the potential value any advantage 
due to the carrying out of the ochems for 
which the piopei*t> is compulsorily acquired 
must he excluded. The value to the owner 
may also be determined by capitalizing the 
lent. If the land is likely to continue to 
produce the same rent which is being P‘^id 
for it, that rent does offer the basis on which 
the value is to be calculated. If the rent 
that is paid represents a fair local rate at 
the time and is not a fancy rent, there is 
some certainty that the same rent would be 
paid. 48 C.W.N. 609. The market value 
referred to in see. 23 means the market value 
of the concrete piece of land to which the 
notification under see. 4 of the Act applies 
and not separate interests in it. The normal 
method is to take the market value of the 
land and then to apportion that amongst the 
different interests ; but the Act does r^ot lay 
down any hard and fast rule and in special 
cases it may be desirable to adopt a different 
method by valuing separately each interest 
in the land. 44 Bom.I.E. 57=I.L.E. (1942) 
Bom. 403=1942 Bom. 105, Lands are 
bought and sold by bargaining. Land acqui- 
sition operations are carried on at places 
where for generations there has not been 
any sale of land whatsoever. The place is 
such where no one wants to buy land. In 
such cases where there is no prevailing price 
of land nor any standard of comparison, mar- 
ket value must be ascertained by finding out 
the income which the land was bringing to the 
owner and then capitalizing it on the princi- 
ple of reinstatement. 1938 Pat. 618. In 
determining compensation under sec. 23 what 
has to he done first is to find out v/hat is 
the market value of the land itself irrespec- 
tive of any consideration as to how it is 
held. The next step would be to apportion the 
value among the several parties holding dis- 
tinct and Separate interests in the land. 1929 
A.L.J. 522=1929 A. 525. The funelioji of 
the Court in awarding compensation under 
the Land Acquisition Act is to ascAi-fca^i ihp 
market value of the land at the date of xhe 
notification under sec. 4 (1) . The uaniber of 
years’ purchase which should be 'Jdopted in. 
a given case must vary with individual eases 
and must be decided upon the material placed 
before the Court. Where definite material is 
not forthcoming either in the shape of sales 
of neighbouring land at or about the date 
of the notification or otherwise the Court 
can only proceed to do th best it can under 
the circumstance. In the absence of evidences 
the twenty years’ purchase should he adopted 
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as the basis for fixing the market value and 
.that is the rule ordinarily adopted ia prac- 
tice. 55 L.W. 763=A.LJR. 1942 Mad. 739= 
(1942) 2 512=I.L.B. (1943) Mad. 127, 

See also 1943 All. 238. Methods of valua- 
tion of land acquired under the Act may be 
classified under three heads, visi,, (1) the opi- 
nion of experts, (2) the price paid ’within a 
reasonable time in dona fide transactions of 
purchase of the lands acquired or the lands 
adjacent to the lands acquired and possessing 
similar advantages, (3) and a number of 
years’ purchase of the actual or immediately 
prospective profits of the lands acquired. 1933 
S. 57. See also 1938 Sind 225. The Privy 
Council is bound by the terms of the ^ct, 
which deals in sees. 23 and 24 with the con- 
siderations that are to be taken into account 
in determining the value of the land. 33 0. 
W.N. 549=1929 P.O. 112=56 M.Ii.J. 750 
(P.C.). Market value — ^Determination of. 
See 33 A. 733=11 I.O. 815. See also 41 G. 
967=18 C.W.N. 884; 106 I.O. 909. There 
is no difference between Engish and Indian 
Daw as to determining the market value of 
land compulsorily acquired. 5 B. 799=1928 

B. 65. Market value — Criteria for determi- 
ning. 12 I.O. 202=4 Bur.L.T. 250. Mar- 
ket value — Considerations — Speculation j?s a 
basis for determining market value, how far 
aUowable. 48 B. 190=25 Bom.L.B. 1182= 
1924 B. 161. See also 12 L.L.J. 280=1931 L. 
207=120 I.O. 117; 1931 S. 52. The market 
value of a plot of land is to be determined as 
a whole having regard to the sales in the 
vicinity. 48 B. 190. See also 56 M.D.J. 
127=1928 P.O. 305; 22 I.C. 78; 1931 S. 56, 
But a sale of land for a nominal sum infiuene- 
ed by the religious and charitable motives ea- 
not be taken as a criterion for the market 
value of another plot. 1936 D. 599. The ex- 
pression ‘‘market value” means the value 
which a parcel of land would realise if sold in 
the market- 48 B. 190. Hypothetical building 
schemes of development are the most clear 
bases of valuation in case of compensation for 
compulsory acquisition. 16 Bom.L.B. 53 (P. 

C. ) 24 Bom.L.B. 782=1922 B. 399. Hypo- 

thetical building schemes — ^Probable invest- 
ment and return must be estimated throqgh 
a surveyor. See 112 I.O. 797=1928 L. 263. 
In considering whafc is the fair market value 
of the land, it is right to take into account 
not only the use to which the land 5 s being 
put at the time of the acquisition, 
but its market value if laid out in 
Ihe most lucrative and advantageous 

way in which the owners could dis- 

Where it has a potential value 
which IS not merely speculative, it ought to 
consideration. 1935 B, 157; 
1936 L, 599. Market-value — ^Price paid by 
evidence of value. 23 1.0. 
(2) . Market value— Adaptability for 
pomble ia pateular way, how far basis 
1^1 0. 193=25 O.W.N. 1002 
property was leased 
for its aequisi- 
r^t Is sot a coselasiTe test 
as to its market vatae at the date of aequlsi. 


tion. 24 I.C. 65=181 C.W.N. 531. Alienation of 
property subject to lease — ^Bent reserved as 
the basis of valuation — Other circumstances 
■which may be considered. See 1928 0. 522= 
112 I.C. 706=32 C.W.N. 421. O-wner keep- 
ing land vacant after declaration — Claim for 
compensation on that ground — ^Maintainabi- 
lity — ^Lessee as owner for the purposes of 
the section. See 1929 0. 20. Potential value 
of the land to be considered. 1926 C. 1000= 
44 C.L.J. 1=95 I.C. 459; 97 I.C. 775=1926 
L. 618. On acquisition due allowance must 
be made for the probable use which would 
have given the dispossessed owner the best 
return and not merely its present use or dis- 
position. The presumption must always be 
that a man makes the best use of his own 
property. It is not sufficient to rely on hypo- 
thetical building schemes but the o-wner must 
show that he was going to make a certain use 
of Ms property which would have brought 
Mm in profits or that he would have made 
such use of it had he not been prevented by 
Court to give an enhanced value to that pro- 
unavoidable circumstances if he wishes the 
perty on acquisition by Government. 1931 D* 
364=135 I.C. 183; 12 D. 117=1931 D. 207; 
64 I.C. 146. Where the price paid for pro- 
perty has been influenced by a boom *.vMch is 
followed by a fall in prices, the Court should 
make a reasonable deduction while a^warding 
compensation. 1933 S. 57=145 I.C. 795. The 
market value of the property is to be deter- 
mined -with reference to the future u+Aiity, 
but it must not be entirely conjectural. (3 
I.C. 277 Bef.) 131 I.O. 222=1931 S. 52 
See also 1939 C. 143=68 C.D.3. 90. If a 
Court puts a fictitious value on the property 
on accotint of its potentiality for building 
purposes, then it is an inclusive rate and no- 
thing can be allowed in addition for the trees, 
28 Bom.I..B, 548=95 1.0. 513=1926 B. 365. 
See also 1931 S. 52. Propriety of valuing 
land as a building site and at the same time 
upon on the footing of produce of trees. See 
1926 M. 945 (2). The value of the hare site 
and cost of the building may, in the case 
of a building used as the personal residence 
of the owner, be borne in mind, when esti- 
mating the market value; it is only la lare 
instances that a reliable estimate vill be ib- 
tained by adding the cost of the building 
to the value of the bare site. Land is a 
marketable commodity of one description 
and land -with buildings on it is a rn'=»rket« 
able commodity of another and a different 
description. (34 B. 486; 60 P.B. 1918 and 
19 Bom.L.B. 907, Bel. on.) 1933 S. 57= 
145 I.0.=795. Where in cases of compulsory 
acquisition of lands it is not possible to as- 
certain the value of the lands acquired except 
by reference to transactions relating to lands 
with buildings on them in the neighbourhood, 
it is permissible to separate the value of the 
land itself from the value of the bnildmgs 
on the land for the purposes of comparison 
with sales and other Mspositions of propertyi 
in the neighbourhood. 47 Bom.L.B. 871. See 
also (1941) 2 M.L.J. 75=1941 M. 684. In 
calculating the value of the price previously 
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paad for a portion of t^ie same area affords 
infinitely the best material which can possi- 
bly exist if the prices remain stationary. 1922 

li. 327. See also 1929 P.G. 92=57 81 

(P.O.). Bailing surrounded by garden l^d 
— Compulsory acquisition — ^Mode of valuation 
— Twenty times the net annual rental. 44 M. 

lj. J. 182=1923 M. 332. In a case of acqui- 
sition of a site in a city, the market value for 
purposes of sec. 23 is the potential value of 
the property at the time of acquisition which 
would be paid by a willing buyer to a willing 
seller when both are actuated by the business 
principles prevalent in the locality at the time 
The proper manner of determining the value 
is by capitalizing the annual income. 5 L. 
707=121 1.0. 898:^1930 O- 223. The land 
acquired was an irregularly shaped piece by 
the sea and was covered by the sea ait vari- 
ous times and for ordinary purposes was 
practically useless. It was, however capa- 
ble of being used for salt works: Held, that 
the present market value of that potentiality 
would decide the amount of compensation. 
33 C.W.N. 549=1929 P.C. 112=56 M.L.J. 
750 (P.C.). Buildings and land— -Valuation 
— ^Eepairs — ^Allowance for. 1923 M.W.N. 54 
=1923 M. 31. Market value — Speculations 
as to effect of suggested development on pri- 
ces — ^How far to be taken into account. 24 
I.C. 141=27 M.L.J. 106. See also 1931 S. 
671. In determining the market value four 
things have to be considered, ms, firstly, the 
price paid within a reasonable time for the 
land itself; secondly, the rents and profits 
deceived on account thereof shortly before 
the acquisition 5 thirdiy, the prices paid for 
adjacent land possessing similar advantages; 
and fourthly, the opinion of valuators or 
experts. 1933 S. 124=143 I.O. 699, The 
objection that averages may be infiuenced 
by coincidence when they are based on the 
sale of aU and sundry kinds of property, is 
not applicable to inferences drawn from the 
successive sales of the same property. 1933 
S. 124=143 I.O. 699. The valuation with re- 
ference to one plot which is very close to the 
acquired land cannot form the basis of valu- 
ation with regard to the lands far apart 
but where the distance between the plots Is 
so negligible 75 yards it does not make 
any ^fference when valuing a land on the 
locality if the valuation is based on a docu- 
ment with reference to one plot in the loca- 
lity which is of the same description with 
similar advantages as the other plots, simi- 
larly land outside the Municipal limits can 
be valued in the same way as land in close 
proximity to the Municipal area. 1933 O. 
312=143 I.O. 367, The mere fact that the 
High Court has in a particsular case given 
16 years ^ purchase to a parson claiming com- 
pensation under the Land Acquisition Act is 
not a sufficient basis for giving 16 years ^ pur- 
chase in all such eases . The matter depends 
entirely upon the circumstances of each ease. 
175 I.O. 1007=19 Pat.L.T. 774=1938 Pat. 
266. Evidence — ^Expert opinion — ^Evidentiary 
value of. 1933 S. 124=143 I.O. C99. Where 
the so-called ** expert witnesses give no data 
in support of their opinions, their evidence 


fehould be rejected. (1924 L. 548, Poll ) 
1931 L. 364=135 I.C. 183. See also 68 0. 
L.J. 90=1939 0. 143. 

Basis op Compensation. — See 66 I. A. 
104=1. L.B. (1939) Mad, 532=1939 P.C. 
98= (1939) 2 M.L.J. 45 (P.C.) . Tolca land— 
Compensation for interest of tenants — ^How 
fixed. 25 Bom.L.R. 794=1923 B. 417. Use to 
which land is put on date of notice is a right 
basis of valuation. 26 A.L.J. 69 (P.B.) ; 1928 

A. 147=50 A. 470. Wrongful act of Muni- 
cipal Corporation — Owner deprived of facili- 
ties for irrigation — ^Land subsequently ac- 
quired by Corporation — Compensation — ^Basis 
22 I.C. 306. Lands fit to be used as build- 
ing sites — ^Municipality refusing to permit 
building on lands which it intends to acquire 
— ^Propriety — ^Valuation must be on basis of 
building sites and not otherwise. 39 Bom.L. 

B. 142=1937 B. 177. 

House property in cantonment area. — ^A 
return of 12 per cent, per annum, may be 
taken to be fair and reasonable for an iu- 
vestment of money in house property in a 
cantonment area; compensation payable in 
respect of such a property can be calculated 
on that basis. I.L.B. (1938) A. 994=1939 

A. 106=1938 A.L.J. 1171. See also 38 P.L. 

B. 1071=1936 Lah. 1010. In respect of land 
held by a person on cantonment tenure the 
Government retain the power of resumption 
at any time on giving one month ^s notice. If 
they give that notice they are required to pay 
the value of such buildings as may have been 
authorised to be erected. The correct prin- 
ciple in valuing under the Land Acquisition 
Act such a building apart from the site is 
to ascertain the cost of reproducing the 
buildings at the time of the compulsory acqui- 
sition allowing for depreciation in consider- 
ation of the age and condition of the bnild- 
ings, and for the cost of necessary repairs, 
and there is no room for assessing, upon an 
assumed rental basis, the compensation for 
the valuation of the buildings as materials 
standing upon a site, but liable to be removed 
at any moment. I.L.B. (1942) All. 601=44 
Bom.L.B. 788=55 L.W. 472=1942 A. L.J. 
380=46 C.W.N. 921=A.I.B. 1942 P.C. 35= 
(1942) 2 M.L.J. 289 (P.O.). The statutory 
allowance of 15 per cent, compensation under 
the Land Acquisition Act does not apply to 
a case where bungalows built on a site leased 
on what is known as cantonment tenure are 
concerned and the site is resumed by Govern- 
ment under the power vested in it by the 
terms of the lease. LL.B. (1943) AU. 878= 
210 I.O. 392=1943 A.L.J. 545=1944 All. 13. 
Quarries — ^Appointment of compensation- 
interest of Government— Tofcu tenure. 47 B. 
218=24 Bom.LJe. 471=1922 B. 254. See 
also 56 M.L.J. 127 (P.O.); 1928 P.C. 305. 
The special adaptability of the land acquired, 
for a particular purpose cannot be ignored 
in determining its market value. 25 C.W.N. 
677=1922 0. 386=49 0- 83. Market valuer 
affords a good test for calculating value of 
lands to be acquired and the calculation should 
be based upon a prudent business method, such 
as the nature of the land and the purpose 
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for which, it was used and for which it is ac- 
quired. 252 1911=11 I.C. S3S. The 

rate at which nearest lands with similar ad- 
vantages have been sold witliin a short j'ai^iod 
before and after the notification should be 
taken into account- (Ibid). See cilso 9 I.O. 
228=98 P.W.B. 1911. Under see. 23 in de- 
termining the market value of the land to be 
acquiiedj the sale prices of similar types of 
land in similar positions in the past as ivell 
as after the notification under see. 4 (1) of 
the -Act, the fact that the land was at the 
time of determining its value being used for 
building purposes, a proposal to convert Ihe 
sub-division in which the land was situate in- 
to a district resulting in acceleration of high 
price for the land, can all be taken into ac- 
count even though the aforesaid factors have 
come into being after the notification under 
sec, 4 (1) of the Act. 194 I.C. 2l2.=1941 
Pesh, 32. It is wrong to say that only ihe 
lease money of the land m dispute could be 
considered for arriving at its value and not 
the lease money accruing from the lands in 
■jthe vicinity. The market value of the acquir- 
ed land is to be ascertained from recent m- 
stances of sale ia the same or in the adjoin- 
ing locality and from the average rental of 
these and similar lands in the vicinity. (34 
Cal. 599, Poll.) 193 I.C. 215=1941 Pesh. 
13. The owner is entitled to the value ob- 
tainable ia open market for the land if put 
to its lucrative use. 45 339=1924 M. 

252 . The special adaptability for buil^ig 
purposes can be taken into consideration, 
where in the case of lands which are at the 
time of the acquisition agricultural in cha- 
racter — ^English and Indian Law considered. 
(im.) But see 165 I.O. 316=1926 P. 542. 
As to compensation for severance, see 28 
Bom.L.B. 576=96 I.O. 316=1926 B, 372, 
Property ceasing to exist in between notifi- 
cations under secs . 4 and 6 — alue cannot be 
taken into account. See I.L.K. (1940) Kar. 
396=1940 Sind 58. In considering the claim 
of the owner, the value to be paid for is the 
value to the owner as it existed at the date 
of taking, not the value to the taker. The 
value to the owner consists in all advantnges 
which the land possesses, present or future, 
but it is the present value alone of such ad- 
vantages that falls to be determined. Again 
the value to be assessed is the value to the 
old owner who parts with his property and 
not the value to the new owner who takes 
it over. Where the old owner takes the pro- 
perty subject to restrictions, it is necessary 
to inquire how far these restrictions affect 
the value. In determining ihe burden of 
the restrictions one circumstance to consi- 
der is -title chance of such a restriction be- 
ing determined. When there was evidence to 
show that the area acquired was so situate 
as to make it possible that within a reasona- 
ble period some of it would become a building 
site, some allowance wgs made for such a 
possibility. 1933 H. 190=145 I.O. 604. 
Where the land acquired is intended to be 
used as a road, the claimant is entitled to 
compensation for depredaton in the talne 


of the rest of his land in consequence of such 
use. 1933 S. 21=146 I.O. 1040=27 S.L.R. 
84. In estimating compensation for seve- 
rance both the actual and prospective use of 
the land must be considered. 1933 S. 21, The 
potential value of the land as a building site 
could be taken into consideration in fixing the 
Compensation. 26 S.L.R. 321=131 I.O. 178 
=1931 S. 67; 68 C.L.d. 90. Amount claim- 
ed under each sub-head, if need be specified. 
1933 Sind 21=146 I.C. 1040. As to mode of 
valuation with reference to buildings in can- 
tonment area, wheie owner is only a licensee 
in lespect of the site, see 18 L. 54=33 P. 
L.R. 1071=164 I.C. 408=1936 L. lOlO. See 
also I.L.B. 1938 All. 994=1939 All. 106; 
1938 A.L.J- 1171. Where^ there is an agree- 
ment between the Government and a person 
claiming compensation under the Land Ac- 
quisition Act that the claimant would get the 
j>riee of the holding calculated on a rental 
basis at a certain sum per month plus the sta- 
tutory compensation, price Is to be caJ 
culated on the net value to the claimant of 
the property and such net value can be arri- 
ved at only after the usu^l deductions for cess 
and ground rent. 175 I.C. 1007=19 Pat.L.T, 
774=1938 Pat. 266. 

Market-value, Date op. — The market 
value is the value to the seller of the pro- 
perty in its actual condition at the time of 
expropriation with all its existing advantages 
and with all its possibilities, excluding any 
advantage due to the carrying out of the 
scheme for the purpose for which the pro- 
perty is compulsorily acquired. 26 S.L.B. 
321=1931 S. 67=131 I.O. 178; 163 I.O. 172 
=1936 B. 226; 40 O.W.]Sr. 1143=1936 O. 688. 
See also 223 I.O. 553; 17 S.L.B. 288=1925 S. 
112=1. L.B. (1940) Kar. 396=1940 Sind 58 
(No compensation for portion of property 
lost before acquisition) . The market value of 
the land to be acquired is to be considered 
at the date of the publication of the notifi- 
cation under sec. 4. 25 S.L.B, 285=1931 S. 
52=131 I.C. 222. “ Value means the market 
value of the property. It may he affected by, 
but cannot be governed by the pro^’e dural laid 
down in the lease for fixing renewal premia. 
1933 S. 57. See also 56 I.A. 210=7 R. 227= 
1929 P.C. 126=56 M.L.J. 795; 56 750 

=1929 P.O. 112 (P.C.). The market value of 
the property is to be determined with refer- 
ence to the future utility hut it must not be 
entirely conjectural. 1931 S. 52. It depends 
on the tjircumstances of each case at what 
rate the property should be capitalized, 1931 
S. 52. The Government on 31st may, 1922, 
published a declaration under sec. 6 that the 
appellant's land was required for a public 
purpose. That declaration included besides 
the land which they desired to take from the 
appellants, certain land belonging to other 
people. The Government changed rheir mind 
about acquiring tke land of the other people 
and accordingly on 6th October, 1923, they 
published another declaration under see. 6, 
specifying the same land belonging to theth, 
but at tbe same time, announcing that the 
former declaration was cancelled. 
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that the only notification which gave the light, 
to take this land was the second notificatiom 
and therefore the date must he the date taken 
in determining the amount of compensation to 
be awarded. 56 LA. 210=7 E. 227=1923 P. 
C. 126=56 M.L.J. 795 (P.O.). See aUo 1036 
L. 599. Where some time after the publica- 
tion of a notification under sec. 4 (1), a se- 
cond notification wider than the first was is- 
sued and embraced not only the land covered 
by it but more land of the claimant in addi- 
tion and the earlier notification was neither 
cancelled nor superseded, it was held that as 
regards the proceedings under the Act, the 
market-value of the property must be taken 
as from the date of the first notification in 
respect of land covered by it and not as from 
the date of the subsequent notification. But 
where under the Works of Defence Act an 
earlier declaration was cancelled by a later 
one, it was held that it was the dale of the 
second notification which must be taken into 
consideration as regards the market value of 
the property concerned. 1941 Bang.L.E. 50 
=1941 Bang. 225. 

Works op Defence Act (1903), — Compen- 
sation — Market-value — ^Market value — ^Bele- 
vant date — ^Earlier and later notifications. See 
197 I.C. 595. 

Compensation — Principles Applicable. 
— The value of land should be^aleulated with 
reference to the most lucrative and advanta- 
geous way in which the land might be used. 
The special adaptability of the land acquired 
cannot be ignored in the determination of its 
market value. Such value consists of aU ad- 
vantages which the land possesses present or 
future, bttt, it -is the present value alone of 
such advantages that falls to be determined. 
The operative effect of special adaptability or 
future utility must be estimated not by idle 
speculation and unpractical imagination but 
by prudent business considerations .such as 
would Weigh with an intending purchaser at 
the imaginary market which would have 
ruled had the land been exposed for sale when 
it was subjected to compulsory acquisition. 8 
P. 793=1929 P. 733; 58 C.L.J. 38=1934 O. 
97, If the owner wants compensation for the 
land irrespective of the consideration that it 
is a land used to grow a certain crop and then 
separately claims compensation for the loss 
of income from the crop, he cannot be penalis- 
ed simply because he claimed under two heads 
what he ought to' have claimed under the head 
of market value. The fact that the claim 
under one head was placed somewhat low and 
a higher claim was made under another bead, 
shohld not stand in the way of giving full 
market value to the owner which may be held 
to be a fair market value in respect, of these 
lands. 17 Pat. 760=1938 Pat. 618. Wliere 
land was situated within municipal limits 
surrounded by three roads and a line of rail- 
way ; held, the land near the railway godown 
possessed a high potential value and assessing 
its value at four annas a yard was held not 
wrong. 118 I.C. 541=1929 L. 112. ^ 

owner of land is entitled to the value to him- 
self of the property in its actual condition at 
the time of expropriation with all its the®. 


existing advantages and with all Its future 
possibilities excluding only any adv’antuges 
due to the carrying out of the scheme for the 
purposes for which the property is being ac- 
quired. 33 C.W.N. 458=1929 P.C. 93=57 M.U 
J, 81 (P.C.). Government should not reduce 
compensation payable, by merely announcing 
in advance its intention of acquiring a piece 
of land and thus throwing a ‘cloud' on its 
market price before issuing notifications re- 
quired by the Act. 1936 L. 599. 

Market value — Guiding principles — 
Post-notification transfers — ^Beferencu to 
— Pee,missibility ■ — In valuing immovable 
property the Court is 3ustified in tak- 
ing a broad view as favourable to 
the owner as the evidence permits. 
But the findings must be based on evi- 
dence and legitimate deductions from it and 
if there is an appeal both the evidence and 
deductions are subject to reconsideration by 
the Court of appeal. In determining the value 
of land post-notification transactions need 
not necessarily be ignored. But if a consi- 
derable interval has elapsed the Court will 
attach little value to the subsequent sale. 35 
Bom.L.E. 763=1933 B. 361. In a laud ac- 
quisition proceeding the owner of the land 
acquired is entitled to rely on a sale deed 
relating to land in the vicinity of his land exe- 
cuted a day after the notification in the 
Gazette, when it is proved that the deed was 
executed ih pursuance af an agreement enter- 
ed into before the notification ani that ear- 
nest money was paid by the vendee in pursu- 
ance of the agreement to sell. Such a deed 
is not only relevant but is good evidence of 
the market value of the land on the date on 
which the notification was issued. 55 L.W'.460 
=1942 M.W.3Sr. 456=1942 Mad. 665=i 
(1945) 2 M.L.J. 187. 

“Loss OF Business," meaning of. — The 
expression “loss of business" does not mean 
the profit that a person win make by 
using the corpus, (e.fir., in the case of manu- 
facturing bricks) the result of which would 
be that after some lapse of time the property 
would be altogether valueless. It means that 
a man pursuing some trade or business ia 
compelled to give it up or carry it on else- 
where which would give him less profit than 
what he was making at the former place. 
Where the owner claimed compensation on the 
ground that he intended to use a part of the 
land acquired for the purpose of making 
bricks but the operajious themselves had not 
been begun and there was nothing to show 
that such operations could not otherwise be 
conducted in the vicinity, held, that the claim 
on the ground of alleged loss of business was 
not sustainable. 56 C. 819=1929 C. 826. 

Agricultural Land . — Compensation in 
respect of agricultural land should be allowed 
on the basis of 20 years' purchase, in a case 
where the average annual income of the land 
is expected in perpetuity and the owner ob- 
tains it without any effort other than the sig- 
ning of a lease. 25 S.L.B. 304=134 I.C. 1002 
1=1931 S. 168. Per Macpherson, J. — Although 
in most of the decisions, the cost of cultiva- 
tion to be deducted from the value has beea 
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taken to be one-tkird and tbe number of years 
purchase at twenty those rules which might 
have been appropriate to pre-war times can- 
not be applied to post-war conditions in Chota 
I^agpur. Having regard to the conditions of 
tenancy, the limited right of sale, lack of de- 
mand and several other adverse conditions, 
the cost of cultivation may well be fixed at 
one half and the multiplier of years purchase 
at fifteen. 1932 P, 134=12 PatX.T. 659. 
Fer Pazal Ali, J. — ^“Once it is found that 
the main principle on which the lands have 
been valued is correct, it is neither nsual nor 
proper for the High Court to lightly disturb 
the conclusion arived at by the Courts which 
must be assumed to be familiar with the local 
conditions merely because more than one view 
is possible as to what are mere details 12 
PatX.T. 659. In awarding compensation 
based on rent actually received, regard should 
be had to the question whether the lease was 
one for a considerable period and the rent 
received was an amount which was likely to 
be received for a lengthy period. If it was 
a long lease or one which was not likely to 
be determined early, the rent may be taken 
as an index to the value. If, on the other 
hand, it is a short lease and the bargain was 
one such as the landlord was hardly ever 
likely to get once again it cannot be made a 
basis for computing the market value, 34 
Bom.L.R. 1457=1933 B. 37. 

Seo. 2^ (2): Scope. II depends on th^ 
circumstances of each case at what rate the 
property should be capitalized. 25 S.L.E. 285 
=131 I.C. 222=1931 S. 52. 

Inam Land. — ^In determining the compen- 
sation payable for inam land under the Act 
the element of non-transferability of Hie lancT 
cannot enter into consideration . The publi- 
cation of the declaration under seo. 6 has the 
effect of removing all restrictions on the 
rights of the owner and consequently lifts the 
embargo on its transferablity. So after the 
declaration, the inam land stands on the same 
footing as any freehold land. 142 I.C, 364= 
1933 N. 208, See also 40 Bom.L.R. 432=1938 
Bom. 325. Where the inam was granted in 
pre-British period to the ancestor of the pre- 
sent holder as remuneration for service as a 
Kazi, held, that even if the grant moantj an 
assignment of revenue and not of land, it was 
capable of being regarded as an alienated 
land within the meaning of see. 4 (17), Berar 
Hand Revenue Code, 1896 and sec. 2 (2) of 
the Berar Land Revenue Code 1928; and as 
the grant had been confirmed under R. 4 of the 
Berar Inam Rules the grantee was a superior 
holdet with an interest in the land and not a 
mere hcensee- 142 I.C. 364=1933 N. 203. 
Even if no action is taken under eec. 31 (3) 
of the Act, the fact that the land was service 
inam cannot be ignorant, in computing the 
amount of compensation. See. 31 does not 
exclude the operation of see. 23 : on the other 
hand it pte-supposes the determination of the 
peccary value of the right or interest in the 
land held by the <daimdht in accordance with 
the direction contidned bi. see. 23; and sec. 
31 (3) cmnes into operation 01 % at the time 


of awarding a money compensation. 142 I,C. 
364=1933 N. 208. 

House Propeety aiu) Buildings . — Where 
the subject to be valued for purposes of com- 
pensation is a building apart from the site, 
the value of the building has to be fixed by 
ascertaining the cost of reproducing the buil- 
ding at the present time and then allowing 
for depreciation in consideration of the age of 
the building and for the costs of such repairs 
as might be required apart from depreciation. 
44 C.W.N. 5=66 I. A. 258=I.L.R. (1939) K. 
363=50 L.W. 406=1939 P.C. 235= (1939) 2 

M. L.J. 722 (P.C.). It has long been the prac- 
tice of the Court in this Presidency to cal- 
culate the profits from any form of landed 
property as equal to the profits made by in- 
vesting money in gilt-edged securities. In 
arriving at the proper value of a site wit-b 
building thereon for the purpose of av/arding 
compensation under the Land Acquisition Act 
the compidsory acquisition being at a time 
when the interest obtainable on Government 
securities is 3 per cent, the proper and correct 
course would be to capitalise the annual ren- 
tal value of the property a 33 1|3 years’ pur- 
chase. 54 L.W. 724=1941 Mad. 684=(1941) 
2 M.L.J. 75. House property — ^Rent income 
— Compound appurtenant to house but in pos- 
session of cultivating tenant. 40 A. 367=44 
I.C. 923=16 A.L.J. 301. House property — 
Onus — ^Principle of assesmeut, when based on 
rental value. 11 I.C. 62. House property — 
Valuation. 25 I.C. 393. In valuing house 
sites the value of the adjoining land, which 
is unfit for building purposes should not be 
taken as the basis. 14 I.O. 625=1912 M.W. 

N. 460. See also 1938 Cal. 75 (premises 
abutting on common passage with an inter- 
est therein — ^Acquisition of path— Valuation). 
Where except for a small portion of land, the 
land in dispute had no value as a building site 
because the demand for buildings was limited, 
the value of the land should be assessed on 
the basis of what was its worth as an agri- 
cultural land. 1933 L. 608=146 I.O. 556. 

PRONTAGE. — ^Frontage of 100 -feet shoald 
be allowed. 112 I.O. 797=1928 L. 263 (33 
B. 235, Rel. on). Where the value of the 
land in a popular locaHfcy, to be acquired un- 
der ^e Act, is to be determined, frontage, 
immediate contiguity to highway and 
where there is no frontage, propinquity and 
easy access to high road are the powerful 
elements of the value to be taken into consi- 
deration. 1936 0. 346. 

Building — Diepeeenob between frontage 
AND BACK. — A differentiation may be made in 
the properties acquired between frontage and 
back but no ratio can be fixed between the 
values of the former and of the latter as such 
case win turn on its own merits. The depth 
of frontage is a matter of importance and it 
can be best settled by assuming that the 
owner of a property wiB make the best possi- 
ble use of it and that the actual ^Miiy out” 
of the property at the time of acquisition was 
Ihe most advantageous and lucrative, it be- 
ing open to the owner to show that, owing 
to special circumstances such as minority or 
Htigation or poverty or unbusinesslike me* 
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i;liod&, full advantage liad not l>ee2i taken of 
tile pioperty. 1931 L. 364=135 I,C. 183. 

Building with walls op architectueal 
BEAUTY. — Where a land is acquired which 
contains walls of architectural beauty, the 
value of the walls cannot be assessed from 
that standpoint but only with regard to the 
niateiials used. 1933 L. 948. See clIso 1937 

M. W.N. 1006. j 

Bight of Privacy — Infeingement of — 

Compensation foe. — The infringement of the 
light of privacy is an appropriate subject 
for compensation. 61 I.C. 245=38 C.W. 

N. 239=1934 C. 525. 

Belting system — ^Value op — ^Peont and 

BACK LANDS — SOUNDNESS OF DISTINCTION. 

The value of belling system, though videly 
used, depends much on a variety of facts. It 
may be approjniate in the case of lands in 
populous and important towns, such as Cal- 
cutta. But m localities where land is sold 
by 'bigliaR or acres, and there is no real evi- 
dence of any proportionate diminution in 
value, the system must be regarded as nn- 
batisf actory . Of course, there is a distinction 
in value between front lands and back lands 
evcry'^iiere, but that would not justify a re- 
course to the belting system in each and 
eveiy case. It is a highly artificial system 
and cannot &e resorted to as a hard and fast 
lule. 59 C. 921=1923 C. 25. See also 68 0. 
li.J. 90. A 'Municipality has no right or 
power under the District Municipal Act to 
refuse permission to build upon lands which 
the Municipality intends to acquire, and by 
this means prevent building sites from being 
used for building and thereby render them 
\alueless, so that the Municipality may be 
enabled to acquiie them under the Land Ac- 
quisition Act at a reduced valuation. In 
spite of the refusal of the Municipality to 
permit building, the lands must be valifed on 
the basis of building sites and not otherwise; 
in other words the refusal of permiss'ou to 
build cannot be taken into account in valu- 
ing the lands for purposes of acquisition. 168 
I.C. 705=39 Bom.L.B. 142=1937 Bom. 177. 

Peuit-bearing Trees. — Pruif-bearing trees 
may be valued at twenty times the annual 
rental. 25 I.C. 393. In the case of a cocoanut 
tope, ten years’ income may be fixed as the 
market-value. 23 L.W. 336=93 I.C. 639= 
1926 M. 945 (2). A land which has 
assessed as a garden cannot also be assessed 
as an agricultural land. 1933 L. 948. See 
also 43 I.C. 17 (2)=2 P.L.J. 615. 

Landlord and Tenant. — ^Where a /claim, to 
apportionment of compensation between 
landlord and tenant is involved, the reason- 
able course is to find the value of the land 
as a whole first. The right between the land- 
lord and tenant is to be raised subsequently 
as between them and not between the Secre- 
tary of State and the tenants. The valua- 
tion of the land should be ascertained by 
considering cases of similar sales. It is not 
a proper method of approach to value the 
different interests separately, unless xz is 
quite clear what the rights of the different 
parties are and unless the evidence affords 
instances of dealings in exactly the same 
G. G, M. — 401 


lights as are in question. 58 C. 1345=135 I. 

0. 438=1932 0. 143. Soe also 00 A. 897 
=:148 1.0. 100=1934 A.L.J, 8=1934 A. 239 
(P.B.)’ 1933 0. 312=143 I.C. 367; 13 P. 
221=150 I.C. 27=1934 P. 168; 42 O.W.N. 
1191=1938 Cal. 740. In eases of apportion- 
ment of the compensation amount between 
the landlord and the tenant, it is almost im- 
possible to lay doun any iigid rule. In the vast 
majoiity of eases the apportionment is bound 
to appear aibitiaij. The ratio of appor- 
liomnent between them may be different in 
diffcient eases and would depend on the par- 
ticular facts admitted or proved. Where 
tlieie is no evidence one way or the other it 
lias to be made only on gcneial considerations 
— ^namely to divide it accoubng to the rela- 
tive value ot the interest of the landlord and 
tenant. Batio of ten to bix as between 
landlord and tenant was held to be 
fair. 1941 K.L.J. 620 The value of 
the interest of the superior holder 
must be included in the award and not 
deducted fiom the value of the occupant’s 
interc&l. 25 Eoni.KB. 480=1924 B. 54. See 
also I.L.E. 1938 M. 431=46 L.W. 877= 
(1937) 2 M.L.J. 744. Where the landlords 
are by local custom entitled to a share of 
one-fourth of the purchase-money on the 
transfer of an occupancy holding, the right 
should be taken into account when the occu- 
pancy holding IS acquired by the Goveruuient 
and the landlord is entitled to receive one- 
fourth of the compensation paid to the raiyai 
though unlike in the case of a private trans- 
fer the landlord has no power to withhold 
his approval to the acquisition. 11 P. 485= 
13 P.L.T. 46=1933 P. 120, The occupancy 
tenants usually pay to their landlords land 
revenue plus mahhana at different rates. If 
the| Court should assume that land revenue 
was equal to half the rent paid by a non- 
occupancy tenant, the proportion of the in- 
terest of the landlord and the occupancy ten- 
ant may be fairly taken to be the same as 
that between the malilcana and the land re- 
venue. 132 I.C. 698=1931 L. 649. Landlord 
and tenant — ^Amount paid to occupancy ten- 
ant — ^Land valued at a certain amount — Sur- 
plus, whether zamindar entitled to — ^Valua- 
tion of zamindar ’s interest — ^Proper course aa 
to — ^Unpaid surplus to go to Government 
— Considerations in assessing compensation 
for zamindar ’s interest. 27 A.L.I. 622=2929 
A. 525. See also I.L.B. 1938 M. 431=1938 
M. 33= (1937) 2 M.L.X 744; 19i2 JSag, 32. 

BuLE as to 20 YEARS ' PURCHASE — ^APPLICA- 
BILITY TO ONE WHO ONLY HOLDS A LEASE. — ^It 
is only a full owner of land who normally 
gets compensation on the basis of 20 years’ 
purchase. There is no reason why a person 
who holds a lease should get compensation on 
the same basis. What he would get would de- 
pend upon the terms of the lease and th© 
length of time that he might be expected to 
remaia in possession of the property. 1943 
A.L.X 87=1943 O.W.K. (H.O.) 208=3043 
All. 238. See also (1942) 2 M.L.J. 512= 
1942 Mad. ?39. 

Pbee-hold and lease-hold lands.— 'K he 
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0jLjxeieiiCe i>etwee3i a- ireeiiold piece od laud 
aud a piece of land leased for 999 years at 
a nominal rent and ‘witli no restrictive cove- 
nants would be purely sentimental. But, 
where there are restrictive covenants as tmie 
passes and the land changes hands, ifc be- 
comes diihcult to enforce the covenants be 
tween freeholders, while it is not difiicuJt to 
enforce covenants against lessees. Coven- 
ants are more detrimental in the case of 
leaseholds than in the case of freeholds. 44: 
Bom.L.B. 57=1942 Bom. 105=1. 

(1942) Bom. 403. 

Lessee under lease for 99 years from 
Government with prospect of becoming 

RYOTWARI PATTADAR — Y ALUATION — ^BaSIS OP. 

— ^Where at the time of the issue of a notifi- 
cation under see. 4 of the Land Acquisition 
Act, a person has a lessee's interest in the 
land sought to be acquired (he being a lessee 
under a lease from Government for 99 years), 
together with the prospect of having the land 
converted into a ryotwari tenure at the end 
of the period of the lease, and there is no 
reason to believe that the Government would 
not grant the lessee a ryotwari tenure at the 
end of his period or during it if he a])piitd 
therefor, the market value of his interest, for 
the purpose of assessing compensation should 
be based on all the rights which the lessee 
has and on his potentiad rights. If the hold- 
ing of the land under a ryotwari tenure had 
a value that value must increase the market 
value of the lessee's interest and that factor 
must therefore be considered in fixing the 
value of the lessee's right in the land. I.L,E. 
(1942) Mad. 831=1942 Mad. 596=55 L.W. 
468=(1942) 2 M.L.J. 218. 

Orchard Land. — In valuing orchard land, 
regard is to be had — (1) to the recent selling 
price of a similar land in the neighbourhood; 
(2) to the suitability of the land for orchard 
purposes; and (3) to its situation with re- 
gard to the market. 43 I.O. 17 (2) =2 Pat.L. 
J. 615. See clIso 1933 L. 948. 

Nursery. — ^Where land with nursery is ac- 
quired, valuation should include the value of 
plants in the nursery which have come into 
existence between the date of the publication 
of declaration of intention to acquire and the 
date on which the Collector takes possession. 
40 C.W.N. 1034. 

Quarry. — The comp'ensation payable in res- 
pect of quarry must be based on the amount 
of workable stone likely to be got therefrom 
taken at a rate to be determined from the 
evidence. 44 I.C. 1. Special adaptability of 
a land as quarry is an element for considera- 
tion when the land is compulsorily <»equired 
and the basis is the present value of the ex- 
pected output. 44 M. 264=39 M.L.J. 623=3 
1921 M. 324, Land used for quarrying build'- 
ing stone — Kate of valuation — Circumstances 
to be considered. 1928 P.C. 305=31 Bom. 
L.B. 241=56 M.L.J. 127 (P.O.). 

Certain waste lands which had been leased 
out as a limestone quarry were sought to be 
acquired under the Land Acquisition Act- 
The lease was for 10 years and contained a 
clause for renewal for a fur&er term of 10 


years subject to certain conditions. The 
lessee claimed to be compensated for the 
value of all the limestone in the quarry (ess 
the cost of quarrying it. Held, that the claim 
of the lessee could not be allowed in ihe 
Central Provinces where the Land Acquisition 
(Mines) Act is not in force- There is no 
comj)onsation which can be awarded to tlie 
owner of mines in this province as mines are 
owned by Government and further there is no 
question of compensation to any one having 
rights in the surface since the land is waste 
land and the surface rights are in Govern- 
ment. What is to be determiued is the com- 
pensation to which the lessee is entitled by 
virtue of his having taken a lease for certain 
number of years from Government to work 
this particular quarry, and the market value 
of the lease has to be ascertained. i/eZJ, 
further, that although it is possible for a ri3- 
newal clause in a lease to have a market value, 
it has no such value in this case. I. L.B. 
(1945) Nag. 847=1945 N.L.J. 418. 

Inquiry as to other Property. — W here 
part of a person's land is acquired for a se- 
wage depot, the close proximity of the de- 
l^ot to the other adjoining land of the person 
would lower its value; and compensation may 
be awarded for damage hkely to be sustain- 
ed. 22 I.C. 354=18 C.L.J. 244. See cilso 106 
I.C. 909 . An owner of land acquired for 
public purposes is entitled to be compensaiod 
for injuries to other lands notwithstanding 
the benefits that might accrue to him frojn 
the execution of the project. 31 I.O. 259. 

Price accepted by other owners of adja- 
cent lands, if a guide. — ^Where a Court 
ignores all the considerations pertinent lo a 
claimant's own lands and finds itself exclu- 
sively on the evidence as to the price accept- 
ed for other plots (acquired at the_sairie 
time) ^the conditions of which were nob fully 
before it, the principle applied by the Court 
in awarding compensation on the basis of 
compensation accepted by the owners cf 
other lands is erroneous. (1925 N. 292 rever- 
sed) 114 I.O. 587=1929 P.C. 92=57 M.L.J. 
81 (P.O.). 

Distinct Interests. — ^It is comporeut to a 
judge to direct a portion of the compensa- 
tion money to be paid towards the costs of 
the proceedings by which the money came to 
be awarded to an administratrix having a 
limited power of alienation. 65 I.C. 209 (39 
C. 33, Bef.). The interest of the Government 
in Noabad hill lands is to be valued at 30 
times the present rental. 24 I.C. 65=18 0. 
C.W.N. 531. Distinct interests — Occupancy 
rights — Mode of assessment. 14 I.O. 163 
Land acquired subject to occupancy rights of 
tenants — ^Mode of valuation. 42 M. 644=53 
I.C. 656=36 M.L.J. 455. When there are dis- 
tinct interests in the land melwaram and 
Tcudwaram, compensation must bo awarded 
for both and not in respect of one alone 29 
I.C. 8. See also 51 A. 765=1929 A. 625; 
1942 Nag. 32, Where there is a right of way 
over a polt of land the proper way to appraise 
the value is by fixing the value of the tJitire 
plot and deducting therefrom the costs, etc., 
incurred in making the roadway, 66 0. 989 
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0. 253=3928 N. 277. Where GoverJimeut la 
seeking to acquiie land subject to an case* 
mentj it has to pay compensation to iho Jand- 
owner, t.e., the owner of the servi^^iit tene- 
ment, and also to the owner of the easement > 
the value of the easement bears no relation 
to the value of the servient tenement. It 
cannot be assumed that the value of au case- 
ment or restrictive covenant to the person 
entitled thereto is the same as the amount by 
which the existence of that easement or cov- 
enant depreciates the value of the land sub- 
ject thereto. 44 Bom.L.R. 57=1942 Bom. 
105=I.L.E. (1942) Bom. 403. If tiie ownei 
of an easement claims compensation for the 
acquisition of the easement, he is dcaily en- 
titled to compensation under the Act and the 
compensation is the value of the easement to 
him. If it happens that the easement is of 
no great value, then Government may ac- 
quire both the servient tenement and the 
easement at a price which is less than the 
market value of the land free from the ease- 
ment. The value of the whole is greater than 
the combined value of the parts, and the in- 
creased value of the parts, and the increased 
value arising from the union of interests 
necessarily belongs to Government in whose 
hands the union takes place- Easements or 
restrictive covenants must prejudicially af- 
fect the value of the land, and it is impossi- 
ble to say that the existence of those coven- 
ants though they may be of no benefit to the 
person entitled to enforce them, depreciates 
the land by only a nominal sum. There is 
nothing in the Act to suggest that any per- 
son interested is to be paid for anything ex- 
cept the interest which he possesses. 44 Bom. 
L.E. 57=1942 Bom. 105=I.L.E. (1942) Bom. 
403. Where a possible contingent light to 
the land acquired is vested in a superior pro- 
prietor by way of reversion, even if the right 
is such as a right in embargo and may never 
fertilise, when Government compulsorily ac- 
quires the land from the usufructuary occu- 
pants whoever they are, the superior proprie- 
tor is entitled to a portion of compensation 
money in respect of his possible right to re- 
version which is cut off for ever by the com- 
pulsory acquisition. 128 I.C. 660=1930 P.O. 
261 (P.C.) . Where the premises acquired is a 
Servient tenement the owner thereof would 
not be entitled to the ^ ^ full market value ^ ’ of 
his property. The easement depreciates Us 
value to him, and the own^r of the dominant 
tenement would be entitled to compensation 
for the loss of his right* It would follow 
from this that on the compulsory aeq’iisition 
of the servient tenement a sum of money 
should be deducted from its '‘fuE maiket 
value ’ ’ and the balance only should be a'^vard- 
ed to its owner. But the sum so deducted 
would not necessarily be the value of the ease- 
ment which may be more or may be less. 
Where the value of the easement is more 
than the sura deducted from the ‘ ‘ f uU market 
value of the servient tenement, the excess 
must be paid by the Government to the owner 
of the dominant tenement. 49 O.W.N. 203 
=79 C.Ii.J. 105=1945 Cal. 142. 


a elaamaiiL challenges the valuation made by 
the Special Land Acquisition Othcei, the bui- 
den ot piooi* is on him to prove that vie 
'laluaLioii is insuthcient and unfair. liie 
pi ICC paid wathin a reasonable tune n honj, 
fide tiansactions lelaung to the land is the 
most cogent evidence of market v^ilue. too 
also admissions in solemn deeds by par- 
ties to a litigation. No doubt evidence of 
ohois ill lespeet of the land has to lie consi- 
dered by the Court but the probative v^dne 
of such evidence is very low, for, offers alle- 
ged in land acquisition pi oeeedings are scar- 
cely evei hona fide. They can easily be arran- 
ged without any loss or inconvcmience to 
either party; so, also, although Lie opinion 
of experts is evidence in such eases its value 
IS not great and it would not be possible to 
place reliance on this kind of evidence unlcirs 
It IS supported by or coincided with other evj 
denee; and where such evidence is not onl 
not supported by or coincident with the best 
evidence m the case, but there is such diver- 
gence or disagreement on material points be- 
tween the evidence of the so-called expoiis, 
no reliance can be placed over it. Moreover, 
even experienced architects and municipal 
land surveyors cannot be regarded as valua- 
tors or experts merely because in the course of 
their business or duty they have had an occa- 
sion to value some property here and there* 
1938 Sind 225. The putting of written intor- 
rogatories to an expert witness for submission 
of written answers later on is an unusual pro- 
cedure* 68 O.L.J. 90=1939 0. 143. Where 
in order to enable the determination of tbe 
market value of the acquired property, an 
award accepted by an owner of an adjacent 
property is produced in evidence, it is not obE- 
gatory on the part of the Government to exa- 
mine such owner with reference to the circum- 
stances under 'which the award came to be 
accepted. The Government using an accept- 
ed award, may or may not examine the owner 
or the person interested. 42 O.W.N. 27. That 
an award made by a L.a. Officer is wrong- 
lies on the claimant. 106 I.C. 939. Compul- 
sory acquisition of land — ^Eival claimanrs to 
compensation — ^Burden of proof. 107 ..C. 
347 (2)=47C.L.J. 337 (P.O.) =1927 P.C. 262. 

Question op Pact. — ^Eule as to ascertain- 
ment of value is not a question of fact. 5^ 
C. 989. It is for the appellant to show that 
the assessment of the L.A. Officer is too low. 
(106 I.C. 909; 34 C. 599, Eel. on.) 1931 L. 
364. 

Miscellaneous. — The Court has to see i» 
each case whether the evidence adduced dis 
places the amount awarded by the Collector. 
46 I.C. 221 (1)=22 O.W.N. 659. Whether a 
public body acquiring land for one specific 
purpose can use it for other purpose^* 22 
I.C. 354=18 O.L.J. 244, A Subordinate 
Court cannot reduce the amount of compen- 
sation awarded by the Collector even though 
there was a mistake in his calculation. 16 L. 
W. 891=1923 M. 31. An award of compensa- 
tion under the Act cannot be made on spe- 
culations and hypothetical schemes of future- 
development of the land. 15 I.O. 672. AVr 
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first, the market-value of the land at the date of the publication of the 
^ [notifi^^ation under section 4, sub-sfction {l)j : 

.'ccondly, tlie damage sustained by the person interested, by reason of 
the taking' of any standing crops or trees which ms^y be on the land at ihe time 
of the Collector's taking possession thereof; 

ikirdly, the damage (if any) sustained by the person interested, at the 
time of the Collector taking possession of the land, by reason of severing such 
land from his other land; 

fomtlily, the damage (.if any) sustained by the person interested, at the 
time of the Collector's taking possession of the land, by reason of the acquisi- 
tion injuriously aifecting his other property, movable or immovable, in any 
other manner, or his earning; 

fifthly, if, in consequence of the acquisition of the land by the Collector, 
the person interested is compelled to change his residence or place of business, 
the reasonable expenses (if any) incidental to such change; and 

sixthly, the damage (if any) Iona fide resulting from diminution of the 
profits of the land between the time of the publication of the declaration under 
section 6 and the time of the Collector's taking possession of the land. 

(2) In addition to the market -value of the land as above provided, rhe 


LEG. REE. 

1 Subslitutecl for the words ‘^declaration 
relating tto'eto under seC. 6’^ Ij/ Act, 
XXXVIII of 1923, see. 7. 


also on tliis point. 34 B. 486=11 Boni.L.R. 
1176=6 I.C. 278; 3 I.C. 273=10 Bom.L.R. 
660=33 n. 325; 38 B. 37=21 1,0. 323=15 
Bom.L.R. 845; 16 Boni.L.R. 55 b\C.); 21 I. 

0. 270=309 P.L.R. 1913; 1928 L.2C3.0wier 
keeping land vacant after declaration— Claim 
for compensation on that ground — Maintaina- 
bility. 108 I.C. 251=1929 0. 20 
Privy Council, Practice of. — In an ap- 
peal under tbe Act from tbe decision of tbe 
High. Court wbieb reversed the judgment of 
the Special L.A. Judge and affirmed the 
award of the Collector, where the appellant 
was unable to make out that there was any 
wrong application of principle by the High 
Court in rejecting the evidence of an expert 
on which the Special Judge chose to act, 
or that any important point in the e'videnee 
was overlooked or misapplied, the P.C., re- 
fused to disturb the eoncluisons of the 
High Court. 57 LA. 223=1930 P.G. 249 
(2)=59 M.L.J. 70 (P.C.). 

Power to enforce contract in absence op 
CONTRACTING PARTIES. — The L.A. Officer and 
the Court dealing with the matter on a refer- 
ence from him have only to decide the mar- 
. ket value of the properly, subject to the 
considerations mentioned in that and the fol- 
lowing sections. Neither the L.A. Officer nor 
the Court has power to enforce a contract as 
such in the absence of the contracting ]iar- 
ties. 155 I.C. 280=1935 M. 279 (2). 

Sec. 23, Clause fourthly — ^Applicability 
— “Loss OF income’^ — Meaning op. — The 
loss of income which is contemplated in Clause 
fourthly of sec. 2B is the loss of personal in- 
come to the owner of the land. It contem- 
plates a case in which, on account cf the ac- 
quisition of a certain land, the value of other 
properties of the owner has deteriorated or 
the owner has suffered loss of his own income 


not derived from the land itself. The clause 
has no application in ease the loss of income 
complained of is the loss of the income of 
the property itself which is being acquired. 
That loss of income is a factor to be oaken in- 
to consideration in fixing the market-value of 
the land itself which the owner 13 to get 
under Clause firstly, sec. 23. The p^ice of 
land is fixed on the basis that the owner 
should get full compensation for the loss of 
the income which he was getting from the 
land and this compensation is the market 
value of the land acquired. Therefore for 
the land itself the owner is not entitled to 
get anything more than the market value of 
the land and the statutory compensation 
payable to him under the law. He cannot gei 
the market value of the land and ihpii com- 
pensation for the loss of income from the 
land itself. 1938 Pat. 618=17 Pa^ 760=20 
Pat.L.T. 2093. The word “damage*’ in see. 
23 (1) (iv), must be construed as damage in 
carrying on a lawful business hi a lawful 
manner and if the earnings of such a busi- 
ness are injuriously affected by reason of the 
acquisition, then the claimant would bo entit- 
led to compensation in respect thereof. But 
when the business is not one which is legally 
carried on, i.e., when the business carried on 
is not one in accordance with law, the damage 
resulting from the stoppage of such a busi- 
ness is not ^ ‘ damage ’ ’ within the meaning of 
see. 23 (1) (iv) and no compensation can be 
awarded under that head. 47 Bom.L.R. 853. 
The expression ‘ ‘ loss of earnings ’ ’ in see. 23 
(“w), means loss of earnings from a business 
which at the time of the acquisition was a go- 
ing concern. Any provable diminution in the 
value of the' good will in his trade consequent 
on the taking of the premises in which such 
trade is carried on and the consequential loss 
of Ms earnings would come within the term 
^ ^ earnings ^ . It would not however, include 
prospective earnings. 47 Bom.L,B. 893. 

Sec. 23 (2). — ^Award of 16 per cent, on 
market value on compulsory acquisition is & 
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Court shall in every case award a sum of fiCteen per centum on such maikot- 
value, in consideration of the compulsory raturc of the acquisition. 

in c wsf 24. But tke Court bkall not take into con&idera- 

tion. iion— 


first y the degree of urgency which has led to the acquisition; 
secondly, any disinclination of the person interested to part with the 


land acquired; 

thirdly, any damage sustained by him which, if caused by a private 
person, would not render such person liable to a suit ; 

fourthly, any damage which is likely to be caused to the land acquired, 
after the date of the publication of the declaration under section 6, or by or in 
consequence of the use to which it will be put ; 


fifihly, any increase to the value of the land acquired likely to acciue 
from the use to which it will be put when acquired; 

Sixthly, any increase to the value of the other land of the person interest- 
ed likoly to accrue from the use to which the land acquired will be put ; or 

seventhly, any outlay or improvements on, or disposal of, the land acquire- 
ed, coiijinr-need, made or effected without the .sanction of the Collector after the 
date of the publication of the ^[notification under section 4, sub-section (1)J. 

25. (1) When the applicant has made a claim to compensation, pursuant 


Eulcs as 10 amount of 
compensation . 


to any notice given under section 9, the amount 
awarded to him by the Court shall not exceed the 
amount so claimed or be less than the amount award- 


ed by the Collector under section 11; 


LEG. BEP. 

3 Substituted for the words ' * decloration 
under see. 6^^ by Act XXXVIIT of 1923, 
Sec. 8. 

statutory amount of compensation iu addi- 
tion to the market value; and the Oourb has 
no power to deprive a claimant of that amount 
on the ground that he has not previously 
claimed it specifically. 145 I.O. 526—1933 A. 
742; 1936 L. 599. ‘^Laud^^ includes * ‘trees'’ 
and 15 per cent, is to be allowed 3n the total 
value including “frees”. 48 A. 498—24 A.L. 
J. 583=1926 A. 689. The provision of this 
sub-section is not applicable to acquisitions 
under the Land Acquisition (Mines) Act. 15 
P. 510=17 Pat.L.T. 279=1936 P. 513. Secs. 
23 to 25 are applicable to acquisitions under 
the Bombay Municipal Boroughs Act. See I- 
L.E. (1937) Bom. 632=39 Bom.L.E. 329 
=1937 Bom, 432. 

Secs. 23 and 24: Object or. — ^These sec- 
tions only lay down rules for determining 
the market value and do not create any right 
on the part of the owners of the lands or the 
holders of interests therein to obtain com- 
pensation on the footing of their respective 
rights as at the date of the declaration. 60 
C. 281=37 C.W.]Sr. 14=1938 C. 522. 

Secs. 23, 24 and 25. — Api)licability — ^Pro- 
ceedings under see. 198, Bombay Municipal 
Boroughs Act. 15 per cent, in addition to 
compensation — ^Award of — Legality. See 
I.L.B. (1937) Bom. 632=39 Bom.L.E. 
329=1939 B. 432. 

Sec. 24.^ — If the owner of a land invests 
more capital in the land after the publication 
of notification, he does so at his risk. 51 1.0. 
501=16 A.L.J. 669. Excess area not really 


cxistiiifii, but aopeariug in revenue records is 
not to be paid for. 42 I.C. 905=60 P.E. 
1917. W'hcn agricultural land is acquired for 
mancli, the compensation should op assessed 
at the amount which similar land in the neigh- 
bourhood would fetch for purposes of agri- 
culture. 57 P.E. 1913=17 I.C. 764. 

Sec. 24 (5). — Sub-sec. (5), means that in 
valuing the land acquired, on the date of the 
notification under see. 4 (1) of the Act; it 
must be valued as it then stood, and not as 
it would stand when the land had been ac- 
quired and used for the purpose for v/liich it 
was acquired. But it does not mean that the 
possibility that a particular purchaser of land 
will give a higher price for it by reason of 
its possession a special adaptability must be 
disregarded merely because the land will be 
more valuable in his hands when he exploits 
that adaptability than it would be if left iu 
the hands of the vendor who was unable to 
exploit it. 66 I.A. 104=I.L.E. (1939) Mad. 
532=43 O.W.K. 557=1939 P.O. 98= (1939) 

2 M.L.J. 45 (P.C.). See also I.L.B. (1938) 
M. 479=46 L.W. 492=1937 Mad. 902. 

Sec. 25. — ^Where after a reference was 
made to the Court and the party sought before 
the Court to supplement his claim by 
the addition of two new items, held, 
that the Court had no jurisdiction to 
entertain such newly preferred claims. 
1930 M. 576=59 M.L.J. 30. WkIow’s 
claim before acquiring officers does 
not preclude reversioners from claiming lar- 
ger amount before District Judge. 45 M. 421 
=42 M.L.J. 298=1922 M. 100 (2). The word 
‘ ‘ applicant ’ ’ is sec. 25 is used to describe thq 
person who puts in a written application 
under see. 18 for having his objection to the 
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( 2 ) When the applicant has refused to make such claim or has omitted 
without sufficient reason (to be allowed by the Judge) to make such claim the 
amount awarded by the Court shall in no ease exceed the amount awarded by 
the Collector. 

(3) When the applicant has omitted for a sufficient reason (to be allow- 
ed by the Judge) to make such claim, the amount a^varded to him by the Court 
shall not be less than, and may exceed, the amount awarded by the Colleeior. 

^[26. (1)] Every award under this })art shall be in writing* signed by the 

Porm of awards Judge, and shall specify the amount awarded under 

clause first of sub-section (1) of section 23, and also 
the amounts (if any) respectively awarded under each of the other clauses of 
the same sub-section, together with the grounds of awarding each of the said 
amounts . 


LEG. REF. 

1 See. 26 was renumbered as sub-sec. (1) 
of Bee. 26 by sec. 2 of Act XIX of 1921. 


aurard referred for decisions to a Civil Court. 
45 M. 421. Claimants are estopped fiom 
getting more from the Judge than wiiat they 
claimed before tbe Collector and on the same 
principle their legal representatives will also 
be bound. 45 M. 421. See also 7 L. 416= 
1926 L. 401; 61 C. 245=38 C.W.N. 239= 
1934 C. 525. But see also 50 M-L.J. 566= 
1926 M. 732; 60 M.L.J. 410=53 M. 921= 
1930 M. 830. When Government made settle- 
ments in the Province of Agra, both perma- 
nent un<l temporary, as settlement of rights 
in the soil only, stone quarries were treated 
as a monopoly of Government and ’to rights 
of zaniindars were recognized in stone quar- 
ries; and hence a zamindar whose land is ac- 
quired by Gover^ent under the Act cannot 
<5laim compensation for IcanTcar^ which comes 
under the definition of mineral, .uid which 
is essentially the property of Government. 53 
All. 658=1931 A.L.J. 660=1931 A. 394. Col- 
lector’s award — ^District Judge-^Power to 
modify award. 42 LG. 905=60 P.R. 1917. 
See also 27 S.L.R. 84=1933 S. 21=146 LC. 
1040. There is nothing in see. 25 (1) which 
precludes the District Judge from introduc- 
ing variations in different items that make 
up the award so long as the total amount is 
not reduced. 159 C. 257=1935 L. 653* 
1936 Pesh. 217. Where no sufileient reason 
is given for not putting forward a claim 
under see. 9, the Judge should not interfere 
with the award of the Collector. 37 A 69 
— LC. 795=12 A.L.J. 1319. Refusal or 
omission to appear according to sec. 9 (2) 
without sufiieient cause, disentitles a claimant 
from getting a greater sum than that award- 
’ed by the Collector. 33 A. 376=9 1.0. 423 
=8 A.L.J, 115. A notice under see. 9 was 
sent to the claimant by registered post so 
that he could make his claim for compensa- 
tion. The claimant was a religious head 
and guru and did not attend to basiness 
affau’s himself, but had a manager for that 
purpose. ^ The notice was addressed to him 
^ ^ I'esidence ; the receipt for it was sign- 
ed by his clerk who passed on the notice to 
the claimant’s manage^. No steps were taken 
* the notice and there was no appearance- 


It appeared that the manager had been guilty 
of mismanagement and was dismissed and he 
did not inform the guru about the receipt of 
the notice: Eeld, that the claimant had 
shown ^ ‘ sufficient reason ’ ’ within the mpaning 
of sec. 25 for not aiipearing before the Col- 
lector pursuant to the notice under See. 9. 
46 Bom.L.R. 696=1945 Bom. 49. Where the 
claimants did not put in their claims at the 
time required by the notice under sec. 9, but 
did so later, the amount which the Court can 
award is governed by sec. 25. 1933 S. 124= 
143 I.C. 699. The fact that the Collector ad- 
journed the inquiry sine d%e for making the 
award does not by itself extend the time for 
making the claim already fixed by the notice 
under sec. 9. 12 Pat.L.T. 659=1932 P. 134. 
See also 22 M.L.J. 379=14 I.C. 270; 57 0. 
270; 57 C. 837=34 O.W.N. 323=1930 C. 
471. Omission to prefer claim — ^Effeoi. 9 
I.C. 582 (2) =13 C.L.J. 159. See also 4 
I.C. 1146=138 P.W.R. 1909. 

Sec. 25 (1), (2) AND (3) and sec. 9 (3>. — 
Even a personal notice under sec. 9(3) should 
give the occupier of land an interval of 
fifteen days for stating his claim for com- 
pensation. A notice fixing a shorter tf*rm 
is in contravention of the statute and amounts 
to a 'sufScient reason’ within the meaning of 
sec. 25 (3) for the omission of the claimant 
to make his claim and the stringent piovi- 
sions of Sec. 25 (2) cannot be applied to such 
a case. (39 A. 534; 50 M.L J. 566, foil.; 49 
A. 145, not foil.) 53 M. 921=1930 M. 836 
=60 M.L.J. 410. See also 57 C. 837=34 C. 
W.IST. 323=1930 C. 471. Pgr Maepherson, J. 
— ^Even though a notice issued under sec. 9 
may have been defective in several particu- 
lars regarding the date, the name or descrio- 
tion of the area proposed to be acquired, that 
is not a sutficient reason for not making the 
claim, if, in pursuance of the notice, the 
party has appeared at the time and place spe- 
cified and raised objections regarding mea- 
surement but failed to specify the amount 
claimed as compensation. 12 Pat.L.T. 659= 
1932 P. 134. "Where the owner of a certain 
land failed to submit his claim for compen- 
sation in pursuance of the notice under sec. 
9 and the I. A. Officer awarded certain com- 
pensation but the owner preferred a claim 
for enhancement in the Civil Court. Tleld^ 
that the Court was precluded by sec. 25 (2) of 
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i[(2) Every sncli award shall be deemed to be a decree and the state- 
ment of the grounds of every such award a judgment within the meaning of 
section 2 , clause ( 2 ) and section 2 clause (9), respectively, of the Code of 
Civil Procedure, 1908.] 

27. (1) Every such award shall also state the amount of costs incurred in 

the proceedings under this part, and by what persons 
and in what proportions they are to be paid. 

(2) When the award of the Collector is not upheld, the costs shall 
orclinai'iiy be paid by the Collector, unless the Court shall be of opinion that the 
claim of the applicant was so extravagant or that he was so negligent in putting 
his case before the Collector that some deduction from his costs should he made 
or that he should pay a part of the Collector’s costs. 


LEG. RE. 

1 Inserted by see. 2 of Act XIX of 1921. 

the Act from enhancing the amount award- 
ed by the officer . 53 M. 533=:1930 M. CIS 
t=50 M.L.J. 33. 

Sec. 26 (2). — The new sub-sec. (2) of see. 
26 of the Act does not have the effect of 
enabling an appeal to His Majesty Jr. Council 
from a judgment and decree of the High 
Court, Calcutta, on appeal from an award 
of the Calcutta Improvement Tribunal in 
respect of land compulsorily acquired under 
ilie Calcutta Improvement Act. (39 T.A. 107, 
Ref.) =51 I. A. 259=1931 P. C. 149 
=61 M.L.J. 864 (P.O.), Under see. 26 
(2), ^judgment' includes a decision of the 
High Court in a L.A. appeal from an award 
of the L.A. Judge. The decision in such ap- 
peal is appealable under cl. 15, Letters Patent 
(Calcutta) . I.L.R. (1937) 1 Cal, 699=40 0. 
W.N. 1143=1936 C. 688. Where there were 
several connected references under the Act 
and they were all disposed of by a single 
award, and appeals were preferred in all the 
cases: Held, that a copy of the award must 
accompany the memorandum in each appeal. 
6 L. 218=94 I.C. 145=1925 L. 438 ; 104 I.C. 
281. Although see. 26 requires the Judge to 
specify in his award the several ijarticulars 
referred to therein, it is sufficient "for the L. 
A. Officer under sec. 11 to state what he con- 
siders to be a fair compensation to be allow- 
ed for the whole of the land under acquisi- 
tion and how it should be apportioned, Sec. 
25 refers to the whole claim made by the 
claimant, and the whole amount of eomiJen- 
salion awarded to him under sec. 11, and 
empowers the Judge to alter the award of 
the L.A, Officer under any one or more of 
the sub-heads by either decreasing or in- 
creasing the amount awarded, pi’ovided he 
did not award less than the total amount 
awarded by the officer or more than the total 
amount claimed before that officer by the 
claimant. 27 S.L.R. 84=1933 S. 21. Award 
under sees. 11 and 26 — ^Difference between. 
See 1933 R. 176=11 R. 344, cited under see. 
11, supra. 

Sec. 27. — The same method of caieula^ing 
costs should be adopted in land acquisition, 
cases as in ordinary suits. 37 I.C. 730=126 
P.R. 1916. A claimant for compensation in 
a land acquisition matter is in the position 
of a plaintiff who has sued to recover a sum 


of money and when it is found that he is 
not entitled to success under the provisions 
of the law relating to the subject, mere is 
no ground upon which the tribunal hearing 
the claim could deprive the opposite partyy 
the Secretary of State, of the costs to ivhieh 
he would be entitled under the ordinary pro- 
visions of the law. There is no justification 
for refusing such costs on sent imental 
grounds. 1942 O.W.H. 131=1942 A.L.J. 141 
=1942 All. 186=200 I.C. 634. For a case 
w^here Collector was ordered to pay claim- 
ant's costs though claim was extravagant, 
see 1928 L. 263. The word ^'peisons^' in 
Sec. 27 (1) of the Land Acquisition Act can- 
not be construed as referring only to per- 
sons who are parties to the proceedings. The 
language of sec. 27 (1) is clear, ond must 
on the face of it give power to the Court co 
order costs to be paid by a person whether he 
be an actual party or not. A person who is 
present before the Court as trustee of a de- 
vasthanam, though he has no personal interest 
in putting forward the claim, may be made 
liable for costs. Sec. 27 (1), in no way con- 
flicts with or limits or restricts the provi- 
sions of sec. 35, C.P. Code. Beading sec. 27 
(1) of the Land Acquisition Act with sec. 35, 
C.P. Code, it must be held that the Court 
has jurisdiction in a suitable case to direct 
the costs to bo paid by the trustee of a de- 
vasthanam personally although he merely re- 
presents the devasthanam in the proceedings, 
when he makes a most extravagant claim and 
acts recklessly and when it would be unjust 
to call upon the real party (devasthan.am) to 
meet the burden of costs. 52 L.W. 060=1941 
Mad. 198=(1940) 2 M.L.J. 763. AVliei’e the 
Collector awarded compensation at Bs. 26 a 
cent and the claimant appealed claiming at 
Rs. 31 and the Court awarded comuensotion 
at Rs. 28 but disallowed his costs : Held, that 
under the circumstances the Collector should 
have been directed to pay the claimants costs, 
because the claim was not extravagant and 
thete was no negligence in putting it for- 
ward. 1932 M.W.N. 853. See cJso 1937 
M.W.h5r. 1006. The general rule is ihat costs 
should follow* the event. The appellate Court 
should interfere with the exercise of discre- 
tion by the lower Court as to costs when 
there has been any misapprehension of facts, 
or violation of any established -nrinciple or 
where there has been no exercise of discre- 
tion at all. Where, in certain land acqnisi- 
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28. If the sum wMcli, in the opinion of the Court, the Collector ought to 
have awarded as compensation is in excess of the 
Collector may l3e directed snm which the Collector did award as compensation, 
to x^ay interest on e^seess award of the Court may direct that the Collector 
compensation. shall pay interest on such excess at the rate of six 

per centum per annum from the dat^ on which he took possession of the land to 
the €10^*0 payment of such excess into Court. 

PAET IV. 

Apportionment op Compensation. 

2y. Where there are several persoic interested, if such persons agree ni 
. the apxoortionmeiit of the compensation, the parti- 
Particu ars 0 apportion- ^^Xars of such apportionment shall be specified in the 
e pe 1 e . award and as between such persons the award shall 

be conclusive evidence of the correctness of the apportionment . 


tion proceeding's, the Court refused to award 
costs to the G-overnment, because the luicer 
tainty of the market created by the boom and 
its aftermath were greatly responsible for tho 
exaggerated demands put forward by ^he 
owners before the Judge: Beld, that the rea- 
sons were inadequate to deprive tbe success- 
ful Government of their costs in Lhe lower 
Court. 53 B. 178=30 Bom.L.R. 1622=2929 
B. 64. Once a i^roper reference comes before 
the Court, the order passed in an award, whe- 
ther the Judge gives an additional amount 
or not, or whether lhe Acquisition Ohicor’s 
decision is not upheld for some other reason, 
and there should he a direction regarding 
the costs. Where the award of the Collector 
was not uxjliold by the Court because the Gov- 
ernment had backed out of the acquisition 
after the reference was made: iTe^d, that 
the claimant was entitled to his costs. 1931 

M. 26 (1)=59 M.L.J. 682. See. 27 (2) is 
limited to the proceedings in the Court of 
first instance. Costs of the proceedings in 
the higher Courts are at their discretion. 33 
Bom.L.R. 1210=1931 B. 520. 

See. 28. — ^Under see. 28, it is within the 
discretion of a Court to declare interest 
where a larger amount of compensation has 
been given than was awarded by the Col- 
lector. 53 All. 658=1931 A.L.J. 660=1931 
A. 394. The claimant is entitled to interest 
on the excess amount awarded hy ^he Distiicl 
Court from the date of possession by the 
Collector up to the date of actual payment 
of such excess in Court and not up to the 
date of the award only. 1933 S. 21=146 
I.C. *1040=27 S.L.E. 84, Interest con be 
awarded only from the date when Colleelor 
takes possession and not from the date of 
award. 1926 M. 732=50 M.Ij.J. 566. \Vhen 
the amount is enhanced by the District Judge, 
claimant is entitled to interest on the diffe- 
rence. 1928 L. 263=112 1.0. 797. See also 
riija. (1941) All. 54=1940 A.L.J. S60=1941 
All. 135 (Interest awarded under the Peclion 
not chargeable to income-tax). 

Biia. 29 .— -Principles of apportionment of 
compensation among samindar, jotedar and 
mim* 40 0. 64=17 C.W.N. 1001=18 I.C. 
551. Where the jagirdar or intermediate 
tenure-holder claims compensation lo the ex- 
tent of the amount which the stamindar had 


agreed to grant abatement in the rent, it is 
necessary for him to show that he has a per- 
manent interest, that the landlord had parted 
with his prim a fade right to enhance the rent 
and that the rent was moTcarrari. Fiima 
facie the samindar has the whole of tbe in- 
terest; it is for the tenure-holders to show 
of what part of the interest the zamindar has 
divested himself in their favour. 140 I.C. 
385=36 C.W.N. 866=1933 C. 21. In aijpor- 
tioning the compensation between lajtdlord 
and lenant, the Court should proceed on the 
Ijrmciple of ascertaining what is uiic value 
of the interest of the landlord on the one 
laud and that of the tenant on the other 
and apportion the compensation aeccu’ding to 
those values. 32 P.L.R. 864=1932 L. 123 (2). 
Apportionment of compensation — Objection 
not taken — Effect on award. 11 C. 304. On 
this Section, see also 33 B. 483=11 Bom.L.R. 
674; 17 Bom.L.R. 192; 18 C.W.N. 531; 
34 B. 618; 16 C.L.J. 301; 1 L.W. 767. 

Secs. 29 and 30. — ^As between lessor and 
lessee the acquisition should not place either 
party in a better or a worse position than he 
was before the acquisition. The acquisition 
transforms the property into a certain sum 
of money, but the rights of the parues rela- 
tively to this sum ought to be the same as 
they were with reference to the property. 
Where a property is subject to a lease, theo- 
retically speaking, the total compensation for 
the property should be the sum total of the 
compensation payable in respect of the in- 
terests of lessor and lessee. If the total com- 
pensation is not however arrived at by sepa- 
rately calculating the interest of lessor and 
lessee, the amount should be divided between 
them in such proportions as would repi’esent 
the value of their respective interests, what- 
ever is obtained by one party, the other takes 
the balance, and this ensures to each payment 
of the proportionate value of 'his interest. In 
an apportionment between le'isoi and «-^ss8e> 
it ought not sureb to make a iliffcren’(3 whe- 
ther the lessor's or the lessee interest is frst 
valued and paid for. 67 C.L.J. 532=42 C.W. 

N. 1191=1938 Cal. 740. Land and ouddings 
thereon owned separately — Principle of ap- 
portionment discussed. See 54 I.A. 213=54 

O. 669=53 M.L.J. 158 (P.C.), 
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30. When the amonnt of compensation has been settled under section 11, 
if any dispute arises as to the apportionment of the 

Dispute as to apportion- thereof, or as to the persons to Tv'h^'u 

ihe same or any part thereof is payable, the Collecror 
may ref *r such dispute to the decision of the Court. 

PAET V. 

Payment. 

31. (1) On making an award undei* section 11, the Collector shall tender 

payment of the compensation awarded by him to the 
Payment of compensation interested entitled thereto according to the 

or deposit of same m omt. p^y it to them unless prevented by 

some one or more of the contingencies mentioned in the next sub-section. 


Sec. w30 ; Scope of. — The section dsal^ with 
apportionment only and not with a olaim to 
abatement of rent by a tenant part 0^ whose 
tenure has been acquired. 50 I.O. 798 (i). 
Difference between secs. 30 and 18. See 43 P. 
L.U. 153=1944 Lah. 268. Apportionment of 
valuation among different interests in the land 
acquired. 35 A. 9=10 A.L.J, 403. Appor- 
tionment of compensation in case of cecn- 
paney holding. 13 I.C. 420. See 1026 
P. 16; 37 C.W.N. 702=146 T.O. 579=1933 
C. 767; 29 N.L.R. 31=1933 N. 114. There is 
no general rule of general application appli- 
cable to apportionment between a landlord 
and a tenant with a permanent right of occu- 
pancy. What is sometimes called a rough and 
ready method has to be adopted, taking into 
consideration all the circumstances of the 
ease. LL.R. (1937) 1 Cal. 699=40 O.W.N. 
1143=1936 C. 688. Landlord’s share— Ap- 
portionment — Malabar Law — ^'Vila^aku 

moneys’ . 28 I.C. 8=1 L.W. 767. Apportion- 
ment by the Collector between the Zamiu- 
dar and his tenant which was refer rr.fl 10 ihe 
Court on the application of the Zamindar ca)^ 
not be disputed by the tenant. 25 I.C. 803= 
8 S.L.R. 18. Where the interests of the land- 
lord and the tenant were separately assessed 
and the landlord failed before the OolJoetor to 
prove that the tenant wss a tenant at will, 
the landlord conld not claim anything out of 
the sum which has been assessed .as tiie value 
of occupancy holding, unless he joined the 
Collector as a party and objected 1 0 the valua- 
tion made on the proprietary interest. 42 I, 
C. 787. The Collector can make a ref(=‘rrnee 
to the Civil Court after paying out compen- 
sation to one of the claimants. 33 I.C. 253 
1=20 C.W.N. 816. Objection to award by 
one of the claimants — Other claimant if en- 
titled to any portion of the excess niaount 
allowed. 53 I.C. 238=23 O.W.lSr. 720; 40 
C.W.N. 1143=I.L.E. (1937) 1 Cal. 699=1936 
C. 688 (Case of landlord and tenant). Where 
the terms of a lease debar a pattidar from 
claiming any abatement of rent on account 
of compulsory acquisition of laud in his 
tenure, he is entitled to the whole ‘ompousa- 
tion. 17 LC. 168=16 C.L.J. 209 (30 0. 801, 
Ref.). As to jurisdiction to entertain a suit, 
see 13 LC. 651=1912 M.W.N. 163. The juris- 
diction of the Court dealing with a reference 
nnder see. 30 of the Land Acquisition Act is 
confined to a consideration of the dispute that 
G.C.M.— 402 


is expressly referred to it by the Collector. 
An addition of parties may indeed be 
made when the persons who desire to be add- 
ed as parties do not rai&e any new dispute 
but want 1 0 place other materials before the 
Court in connection with the dispute that is 
ref ell ed to it by the Collector. But it cannot 
be permitted in a case where the question 
sought to be raised is entirely a nevvoueand 
is not covered by the reference made by 1 he 
CoUcelor. I.L.r! (1941) 2 Gal. 394=45 0. 
W.N. 912; 1942 Cal. 53. A meUva^'amdar's 
interest in a laud cannot be valued merely 
at 20 years’ x^urehase of the rent. 50 M. 706 
1=1927 M. 489=52 M.L.J. 295. [See also 
notes under see. 23.] Where a reference is 
made by a Collector under sec. 18, no other 
Civil Court can determine the same rights be- 
tween the same parties. 52 P.E. 1913=17 L 
C. 684. Sec aho 43 P.L.B. 153=1941 L. 2GS. 

Person interested — bright to come in as 
PARTY TO REFERENCE. — In the case of a refe- 
rence by the Collector under sec, 30 a ^'per- 
son interested^’ ivithiu the mcaniuo of sec. 
(3) (h) of the Act can apply to the Oourr. to 
be joined as a parly to the ref ereuce* made by 
the Colleelor, although his name does not ap- 
pear in the reference made? provided the 
questions raised by him is in essence the dis- 
pute referrd. I.L.B. (1942) Kox. 157=201 
I.C. 639=1942 Sind 82. 

Res judicata. — ^Decision as to title lo pro- 
perty acquired is o'es jtidicata in subsequent 
civil suit. (1941) 1 M.L.J. 408. 

Appeal. — The decision of a Courtj op a 
reference made under sec. 30 is a portion of 
an aw^ard and consequently an appeal lie» 
under sec. 54. 53 I.C. 539=97 P.R. 1919; 
1933 B. 187=57 B. 314=-144 I.C. 710=35 
Bom.L.R. 276; 49 L.W. 238=1939 Mad. 716; 
1942 Pesh. 60=202 I.C. 155. (See also notes 
under sec. 54.) The decision of a Subordi- 
nate Judge ^s Court on a reference made by 
the L.A. Officer under sec. 30 is not an award 
within the meaning of that Act and conse- 
quently an appeal from that decision, where 
the subject-matter of the Us is less than Es. 
5,000, does not lie to the High Court but lies 
to the District Court. 52 M. 142=1929 M. 
351=56 M.L.J. 357. See also 1929 M. 223= 
56 M.L.J. 387. 

Sec. 31: Duty of Government. — It is tbe 
duty of Government under see. 31 to deposit 
in Court the whole of the compensation money 
which it may be required to deposit by the 
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If they shall not consent to receive it, or if there be no person com- 
petent to' alienate the land, or if there be any dispute as to the title to receive 
the comp^rnsation or as to the apportionment of it, the Collector shall deposit 
the amount of the compensation in tlie Court to which a reference under section 
18 woulJ be submitted. 

P^’vvided that any person admitted Lo be interested may receive such 
paymenr under protest as to the sufficiency of the amount : 


Act, tree from anj deduction. 37 B. 76—14 
Bom.L.B. 507. Compensation paid to wron^ 
person — ^Remedy of person entitled. 49 M. 
619=93 I.C. 651=50 M.L.J. 412=1926 M. 
492 (1) . Where the Collector has paid the 
-amount of compensation, the Court Ciinnot 
direct him to pay again to some on© else, un- 
less he has shown such negligence ihat he 
could be rightly held liable 'to do so. 1933 
E. 176=11 E. 344. Karta of a joint Hindu 
family is allowed to withdraw the eompensa- 
tion^money. 118 I.C. 851=1929 C. 379, Where 
the L.A. Officer, after a person is adjudi- 
cated an insolvent, erroneously pays to his 
mortgagee a certain amount as compensation 
instead* of p^isung the same to the Official Ee- 
ceiver who has no notice under sec. 31 of the 
proceedings, the Official Receiver has .0 right 
to sue for the recovery of the amount paid. 
121 I.C. 876=1930 S. 75. Default in pay- 
ment of arrears of revenue — ^Acquisition by 
Government — Award setting off arrears of re- 
tenue — Subsequent sale — ^Relative rights of 
purchaser and prior proprietor to compensa- 
tion. 37 C.W.N. 14. Where the Collector 
awards compensation in L.A. proceedings, the 
persons awarded can bring an action in a civil 
court for their portion of the compesation 
money, if the question has not been decided 
by the Collector. 83 P.R. 1919=49 I.C. 657. 
When the Civil Court comes to the conclusion 
that the Collector has paid compensation to 
the wrong party, the decree in favour of 7be 
right party should not be against Government, 
T)ut should be against the party who had been 
paid by the Collector. 33 I.C. 253=20 C.W. 
]Sr. 816. The Secretary of State is not a neces- 
sary party to sueb suit. 165 1,0. 924=1936 
Pesh. 198. The proviso to sub-sec. (2) clearly 
provides for such an emergency and makes 
the person who may bave received the whole 
or any part of any compensation under the 
Act to pay the same to the person lawfully 
entitled thereto. {Hid.) See also 1 Pat-UT. 
143=56 I.C. 125. Where a rnaliTc 'taak'busa 
plot (in a mahal which had been leased in per- 
petuity), was acquired by tbe Government and 
the Jj.A. Officer allowed, tbe perpetual lessee 
compensation for loss of tbe revenue and also 
a certain sum to the malguzar, held, that 
neither the L.A. Officer nor the Court to 
whom the matter of compensation was refer- 
red had any authority to decide what leas© 
money should b© paid in future and that the 
proprietor and the lessee should come to an 
agreement on the point or have the matter de- 
cided by a competent Court. 20 N.L.E. 31= 
1923 N. 114. Where rival calimants eouie be- 
Court on a reference under sec. 31, 
the Court has a duty to decide which of tbe 


claimants is entitled to tbe money deposited 
in Court. There is no provision in th© Act 
which authorizes the Court to refer the par- 
ties to a separate suit. 48 L.W. 450=1938r 
Mad. 955= (1939) 1 M.L.J. 306. The proper 
procedure in every case of apportionment of 
compensation is, first to determine the market 
value of the land and then to apportion that 
among the various persons interested, having 
regard to the interest each possesses. The 
landlord is to be paid i of tbe sum ascertain- 
ed as market value and tbe I has to be paid 
to tbe tenant. I.L.R. (1942) Nag. 740= 
1942 N.L.R. 303=1942 Nag. 86. 

Applicability. — See. 31, Cl. (2) apxilies lo 
the case of a sbebait. 40 C. 895=22 I.C. 272 
1=19 C.W.N. 652. The owner of an unen- 
franchised Service inam is incompei.ent to 
alienate within the meaning of secs. 31 (2) 
and 32 (1). 25 I.C. 600. So also the holder of 
an impartible estate. 58 M. 442=1935 M. 
215=68 M.L.J. 575. 

Appeal. — Though the order determining 
the apportionment of the compensation is not 
an award within the meaning of sec. 54, it is 
in the nature of a decree and an «tppeal lies 
against it. 57 Bom. 314=35 Bom.L.R. 276 
=1933 B. 187. See also 53 I.C. 589. An order 
of the District Judge allowing a Hindu 
widow tp withdraw money deposited by the 
Collector under sec. 31 is not appealable 
under sec. 54. 31 I.C. 677=19 C.W.N. 1290. 

Sec. 31 (2). — ^In law all the co-sharers are 
entitled to eujoy and possess the fommou 
property jointly, and if on© of them asserts 
an exclusive title to any portion of such pro- 
perty and ousts his co-sharers from enjoy- 
ment or possession of the same, the Tatter can 
sue for joint possession in respect of that item 
without suing for partition of the entire joint 
estate. When a joint property is acquired 
under the Land Acquisition Act, the enjoy- 
ment, which the eo-owners are enatled to 
under the Act, is to get proportioiiace shares 
hf the compensation money that is given by 
the award. Consequently, if on© co-sharer re- 
ceives anything in excess of his share or the 
whole amount of the compensation money he 
is bound to refund it to tbe true owners, and 
this right is recognized by the proviso to see. 
31 (2). A suit by a co-sbarer for his share of 
the compensation money falls under sec. 31 
(2) and cannot be regarded as a paifcition suit. 
46 C.W.N, 212=1941 Cal. 635. 

Sec. 31 (2), Peoviso. — The Act creates a 
special jurisdiction and provides a special 
remedy for persons aggrieved by al^y^bing 
done in the exercise of -that jurisdiction. 
That jurisdiction is exclusive. A party %7bo 
is served with notice under sec. 9 of the Act 
is bound, if he is dissatisfied with the award. 
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Provided also that no person who has received the ainoniit otl^^rwibS 
than uu^ler protest shall be entitled make auj application under section. 13 . 

] Provided also that nothing herein contained shall afect the liability of 
any person, who may receive the whole or any part of any compeiisathin 
awarded under this Act, to pay the same to the person lawfully entitled ther/.to. 

Notwithstanding anything in this section the Collector may, with the 
sanction of the Provincial Governiixent, instead of awarding a money Cv^m- 
pensation in respect of anv land, makf* any rirrangement with a person having a 
limited interest in such land, either by the grnt of other lands in exchange, 
the rejn*ssion of land-revenue on other lands held under the same title, or in 
such olher way, as may be equitable having regard to the interests of the parties 
conceruei. 

(4) Nothing in the last foregoing sub-section shall be construed to 
interfere with or limit the power of the Collector to enter into any arrangemimt 
with ai'y pu'^son interested in the laud and competent to contract in respect 
ther-H)] . 


to apply for a reference under sec. 19. If he 
disables himself from availing of it by accep- 
ting the compensation without any protest; or, 
if for any other reason he does not apply 
under see. 18, he cannot be allowed co re-opc 2 i 
the question of the right to the amount of 
compensation by means of a regular suit, 
against the persons alleged to have wrongfully 
received the same. 9 O.W.N. 1176:=:1933 O. 
100. See tt?5oLL.R. (1941) M. 753=1941 M. 
600=(1941) 1M.L.J.527; 1933 IST. 322=1471. 
C. 877=30 N.L.R. 40. When the Collector 
wrongly refuses to make a reference, the 
general liability will arise of the person 
taking the land for damages in the Civil 
Court. 37 P.L.E. J. & K. 8. 

Sec. 31 (2), Proviso 3. — The third proviso 
to see. 31 (2), applies only to persons whose 
rights have not been adjudicated upon in pur- 
suance of the special procedure. A person 
whose rights have been adjudicated upon and 
who has not appealed therefrom cannot, there- 
fore, maintain a suit for recovery of the com- 
pensation money. 47 O.W.N. 619. Applica- 
bility — ^Daughters of owner claiming share in 
compensation — Collector making reference to 
Court — Daughters and other assignees ap- 
pearing — ^Assignment by consent recognized 
by Court — Claim of assignees for share m 
compensation adjudicated upon and rejected 
— Order not appealed against — Assignees 
have no right to bring separate suit. I.L.B. 
(1939) Kar. 152=1939 Sind 66. 

Sec. 31 (2), LAST PROVISO. — Sec. 31 (2), 
last proviso, apparently contemplates a, eml 
suit. It does not create a right to get a 
refund of the money but simply recognizes 
the right which exists independently of {he 
section. 46 O.W.N. 212=1941 Cal. 635. 

Sec. 31 (4).— ;Sfee 73 O.D.J. 595, cited 
under sec. 1, supra. 

Secs, 31 and 32. — ^As to persona who are 
competent to contract, see sec. 11 of the 
Indian Contract Act (IX of 1872). A widow 
holding a life estate under the Customary 
Xiaw is a '^i^erson not competent to alieu'xte*' 
within the meaning of secs. 31 and 32 of the 


Act. 116 I.C. 335=1929 L. 736. See also 
60 C.L.J. 88=62 C. 154=1935 C. 29. Where 
land belonging to an impartible estate is ac- 
quired under the Act, the compensation 
mobey should not be paid over to the holder 
for the time being, J>ut should be converted 
into other land to form part of the impatri- 
ble estate which will not thus suffer from the 
acquisiti^ and hence the acquisition offxeer 
is right in depositing the money under sec. 
31. 58 M. 442=68 M.L.J. 575=1935 M. 215. 
The words there be no person competent 
to alienate the land’’ in sec. 31 (2) must ne- 
cessarily apply to a case where there is no 
present title in the person who has come for- 
ward as a claimant to the compensation fixed 
by the Collector. Secs. 31 and 32 provide 
for the ease of persons who by reason of a 
personal disability have no absolute power 
to alienate and are intended to piotect the 
interest of reverisoners, when land is taken 
away from the possession of such persons 
who hold it only on a life-estate or similar 
limited estates, such as minors, lnna1ic% 
Hindu widows,' administrators, etc,, where 
the legal estate is in one person and the bene- 
ficial estate in another. In the case of an inam 
granted as a personal inam to the family of 
the grantee, tne grantee having a heritable 
estate in full proprietorship, the grant being 
of the soil and conveying a full interest in 
the land without any condition in restraint 
of alienation, the inamdar and his assigns 
are owners of the vUlages and have an iiilev- 
est in the land and are entitled to the bene- 
fit of that interest. Such a person cannot be 
said to have no puwer to alienate the land 
within the meaning of sec. 31 (2) of the Act. 
Such an inamdar does not fall under secs. 31 
and 32. The amount of compensation award- 
ed for acquisition of such inam lauds cannot 
therefore be directed to be deposited in Gov- 
ernment securities and interest alone lirecled 
to the inamdar. He is entitled to receive the 
full amount of ebmpensation in cash. 40 
Bom.L.K. 432=1938 Bom. 326. 
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32. (1) If any money sliall be deposited ^ in 

Investment of money de- Court under sub-section (2) of tbe last preceding 
posited in respect o£ lands section and it appears that the land in respect whereof 
belonging to persons ineom- awarded belonged to any person w^ho 

petent to alienate. alienate the same, the Court shall— 

(u') order the money to be invested in the piii'chase of other lands to be 
held line' or like title and conditions of ownership as the land in respect of 
which su?n money shall have hee^' deposited vas hedd, or 

{b) i^ such purchase cannot be effected forthwith, then in snc*h Govern- 
jiieiit or other approved securities as the Court shall think fit; 

and sh; 11 direct the paymeii: of the interest cr other proceeds arising from 
such mi niPiit to the person or per^nii; vLo vould for the time being have 
been entitled to the possession of the said land, and such moneys shall remain 
so deposited and invested until tne same te applied — 

(i) in the purchase of such other lands as aforesaid; or 

(ii) ni payment to any person or porsons becoming absolutely entitled 
thereto . 


Sec. 32: Applicability of Seltioist. — 

Sec. 32 applies to cases where the possessor 
of the land has a limited interest in it and 
does not ^govern the case of land incapable of 
alienation in whosoever hands it may be. 4.0 

B. 254=33 I.C. 464=17 Bom.L.B. 1140. 
Sec. 32 docs not vest the acquisition Court 
with such power as to loiain the mooey m its 
possession in spite of the directions of a com- 
petent Civil Court. 1928 0. 402=107 I C. 
738. The case of a Hindu widow d'Jes liot 
come within the purview of sec. 32. 11 I.C. 
304. Court can deal with application by 
sliebait for giant of money for repairs. 39 

C. 33=10 I.C. 491. A Hindu widow comes 
withM the scope of sec. 32. I.L.R. ^^945) 
Nag. 392=1945 N.L.J. 92=A.I.R. 1945 Nag. 
115. 

Sec. 33 (1; (a): Enquiry as to YalPta- 
TiON — ^Procedure. — The President of the 
Calcutta Improvement Tribunal acting under 
sec. 32, is a Judge and is bound to exercise 
his functions in a judicial manner. Where 
he referred the question of valuation to an 
outside expert and, on receipt, of Ms report, 
adopted it without giving the parties con- 
cerned an opportunity to examine or cross- 
examine him, held, that the procedure was 
illegal. 59 C. 1272=36 C.W.N. 843=1.932 
C. 844. The parties interested in the pro- 
perties forming the subject-matter of inves- 
tigation are not parties to the ijroceedings 
under fne Act for appraising the offers. 59 
C. 1272=36 C.W.N. 848=1932 0. 844. 

Sec. 32 (1) (b) See.32 (1) (b) {ii) 

contemplates a case where the disability has 
ceased or the estate vests absolutely in a full 
owner after the termination of the limited 
estate. It pre-supposes a valid deposit under 
sec, 32 (1) and cannot have any reference to 
a case where the property is found not to 
belong either wholly or in part to the person 
in whose favour the award is made and in 
whose name the money lies deposited, but 
to some person not a party to the award at 
an. 46 C.W.N. 212=1941 Cal. 635. See. 
32 of the Land Acquisition Act invests the 
Court with certain powers in regard to the 


moneys deposited under see. 31 (2). It lays 
on the Court the duty to order the moneys 
deposited in the purchase of other lands, 
and, even in the ease of moneys that have 
been invested in Government or other ap- 
proved securities, the Court is also given, 
power to have them re-invested in the pur- 
chase of other lands. It is a judicial func- 
tion which has to be performed by it in ac- 
cordance with the proeeeduro usually attri- 
buted to it, after hearing the parties and 
taking the necessaiy evidennee. The Court 
has to be satisfied as to the propriety of the 
purchase, the value and title of the land be- 
fore it can make an order for investment. 
It is no doubt true that the purchase has to 
be made through the Collector. The Court 
can refer the matter to the Colleelor and 
direct him to review all the evidence and 
tiny infoimation which the parties may place 
before him and to consider the same along 
with the information which he would inde- 
pendently obtain and to submit a report. 
On receipt of the report of the Collector, the 
Court should hear the parties and pass ax)pro- 
priate orders. But the Collector's report is 
not final and conclusive. It is open to the 
Court to have the opinion of an expert 1 aken 
as regards the valuation of the land, etc.; it 
may disregard the report of the Collector 
and arrive at an independent valuation after 
consideration of the report and direct the 
purchase accordingly. The order ultimately 
to be passed is a judicial order made by 
the Court. 1937 Mad. 948=(1937) 2 M.L.J. 
429. Under sec. 32 (1) (b) payment of 
interest has to be made to ''the person or 
persons who would for the time being have 
been entitled to the possession of the said 
land’’. These words suggest that the payees 
may from time to time be different persona 
and may change. The Court is directed hot 
to make one order for payment v^rhlch is to 
last but to direct payment to the ]}erson» 
who would have been entitled for the time 
being, that is, the persons who would from 
time to time be entitled to possession. The 
section impliedly direct that the Court 
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(2) In all cases of moneys deposited to whicli this section applies the 

Court shall order the costs of the lollomng matters, including tnej-ein all 

reasonable charges and expenses incident thereto, to be paid by the Collector, 

namely : — 

(a) the costs of such investments as aforesaid: 

(Z)) the costs of the orders for the payment of the interest or other 
proceeds, of the securities upon which such moneys are for the time being 
invested, and for the payment out of Court of the principal of such moneys, and 
of all proceedings relating thereto, except such as may be oecasioued by 
litigation between adverse claimants. 


should hold an enquiry to ascertain from 
time to time who such persons are. 47 P.L. 

E. 250=A.I.E. 1945 Lah. 257. 

iLiiU&TRATiVE CASES. — The land aequu'od 
by the Calcutta Improvement Trust tribunal 
belonged to a Tlialcur ordinarily mauiged 
by Sliebaits. In a suit relating to that de- 
bntter estate, a receiver had been appointed 
by the Court to take possession o£ the pro- 
perties. The tribunal proposed io invest 
the compensation money in the purchase of 
other lands on the ground that there was no 
one competent to alienate the land. RM, 
that as the receiver represented not only the 
Sh emails but also the Thakur he vras (ompe- 
tent to alienate the land and so sec. 32 was 
not applicable . Secondly, even otherv/ise 
under sec. 32 (h), the receivei appointed by 
the Court was a person who had become ab- 
solutely entitled to the amount and to whom 
the Tribunal was eonsequenty bound to pay 
and the Tribunal had no discretion to invest 
it on the purchase of other lands. 36 C.W.N. 
370=1932 C. 660. Under see. 32 (1) of 
the Act, the Calcutta Improvement Tribunal 
has jurisdiction, even after once adojiting 
the alternative in sec. 31 (1) (h), and has 
power, impliedly conferred on it, to order 
the money to be re-invested in the pnrehase 
of lahd. 59 C. 1272=36 C.W.N. 848=1932 
C. 844. The effect of Murshidabad Act (ZV 
of 1891 amended by Act SXY of 1923) is 
that, in spite of certain powers couftjrred on 
the Secretary of State, no right of owner- 
ship or disposition is conferred. on ihe Secre- 
tary «f State and theNawab Bahadur con- 
tinue as a limited owner but with the in- 
come intercepted in certain circumstances. 
Where such lands are proposed to be acquir- 
ed, the tribunal has jurisdiction to act under 
see. 32 (1) of the Act. 59 O. 1272=36 0. 
W.N. 848=1932 C. 844. 

Meaning of Terms. — The words ^ "newer 
to alienate in sec. 32 refer only to aliena- 
tion to the Collector but not to alienations in 
general. 11 I.C. 304. Expenditure of money 
to save land comprised in the estate inhe- 
rited by the widow from her husband, from 
an impending sale is not an investment ""in 
the purchase of lands’’ within the ncaning 
of the section. 41 I.C. 810=26 O.L.J. 123. 
Court-fee. See 39 0. 906=17 O.W.N. 933 
=14 I.C. 724. 

Acquisition of Hindu widow’s Interest. 
— The President of the Calcutta Improvement 
Trust has jurisdiction to re-invest money in- 
vested in &. P. Notes, being the compensa- 
tion money in respect of the, acquisition of 


the interest of a Hindu window, in the pur- 
chase of other lands, and, in this matter, he 
acts as a Judge and must e'^eicise his luiic- 
tion in a judicial manner and in the interest 
of the person for whom the money is iidd in 
trust. The primary consideiation for ihe 
Court is the interest of the person for vliose 
benefit the legislature has gueii the pov^er. 
60 C.L.J. 88=62 0. 154=1935 G. 20. See 
aho 1929 L. 736. 

Procedure. — The Act does not lay down 
any procedure which is to be followed m 
the matter of re-investment in lands of 
money already deposited in G. P. Notes. But 
the Court should hear the. perso:i wlio is 
interested in the money, before it decides 
whether it is desirable or advantageous that 
the money which has remained invested in 
G. P. Notes, without any objection from any 
boHy, should be re-invested in the pui chase 
of other lands in view of the grounds alleged 
by such person. 60 C.L.J. 88=1935 C, 29. 
The President of the Calcutta Improvement 
Tribunal has no jurisdiction under sec. 32 
of the Act" to issue a notice to a party to show 
cause why the compensation money invesied 
in Government securities should not ho re- 
invested in lands. Such a notice is also 
wrong in law. Where there is an investment 
of the conpensation money in Government 
securities, already made as far back as 20 
years, sec. 32 does not make a re-invesiment 
in land obligatory. 60 O.L.J. 227=1935 0. 
248. 

Sec. 32 (2): Construction — ""Keason- 

ABIiE CHARGES AND EXPENSES” — ^AtTORJsEY. — 
As it was considered necessary co engage 
the services of an attorney for the purchase 
of lands advertised for sale by the Begis- 
trar of the High Court on the original side, 
by way of investment of money deposited in 
respect of acquired lands belonging to a 
persoh incompetent to alienate property, an 
attorney was engaged with the approval of 
the Special L.A. Judge. He made the 
necessary investigation as to the auitability, 
market value and title, and did other things 
incidental to the completion of the purchase- 
The attorney having submitted a hill of 
costs, heJdj that he was entitled to reason- 
able remuneration for the work done hy him 
by way of ""reasonable charges and expenses” 
within the meaning of sec. 32 (2) "of the Act, 
aiM that the said charges and expenses were 
payable by the Collector, although rhe pnr- 
chase was effected not immediately after the 
deposit but only subsequently^ 39 O.W.N. 
251=1935 0, 119. 
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Investment 
deposited in otlier cases. 


33. ’When any money shall have been deposited in Court under this Act 
for any cause other than that mentioned in the last 
preceding section, the Court may, on the application 
of any party interested or claiming an interest in such 

money, order the same to be invested in such Government or other approved 
securities as it may think proper, and may direct the interest or other proceeds 
of any such investment to be accumulated and paid in such manner as it may 
consider wiU give the parties interested therein the same benefit therefrom as 
they might have had from the land in respect whereof such money shall have 
been deposited or as near thereto as may be. 

34. When the amount of such compensation is not paid or deposited on or 
Payment of interest- before taking possess.ion of the land, the Collector 

shall pay the amount awarded with interest thereon 
at the^ rate of six per centum per annum from the time of so taking possession 
until it shall have been so paid or deposited. 

PAET VI. 


Temporary Occupation op Land. 

35. (1) Subject to the provisions of Part VII of this Act, whenever it 

TTi ^ appears to the Provincial Government that the 

wastf^orSabiriand!^'^'^ temporary occupation and use of any waste or arable 
Procedure -when difCer- needed for any public purpose, or for a Oom- 

euce as to compensation pauy, tbe Provincial Government may direct the 
e^®ts. Collector to procure tbe occupation and use of tbe 

same for sucb term as it sball tbink fit, not exceeding' 
three years from tbe commencement of sucb occupation. 

(2) Tbe Collector sball thereupon give notice in writing to tbe persons 
interested in such land of tbe purpose for which tbe same is needed, and shall 
for the occupation and use thereof for such term as aforesaid, and for the 
materials (if any) to be taken therefrom, pay to them sucb compensation, either 
m a gross sum of money, or by montMy or other periodical payments as shall 
be agreed upon in writing between him and sucb persons respectively. 

(3) In case tbe CoUector and tbe persons interested differ as to tbe suffi- 
ciency ^ tbe compensation or apportionment thereof, tbe CoUector sbaU refer 
such dinerenee to the decision of the Court. 


AppEAL.-~;S^ee 6 0.0. 157 ; 29 M. 117. A 
decision that Hindu widow comes within 
the scope of sec. 32 hardly partakes of the 
character of a decree- The order would be 
revisable rather than appealable- I.L.E. 
(1945) Nag. 392=1945 N.L.J. 92=A.I.E. 
1945 Nag. 115. 

Eevision.— 1937 M. 948= (193 7) 2 M, 
L.J. 429. 


Sec. 34. — The basis of this section is thal 
the right to receive interest takes the plac^ 
of the right to retain possession. 59 M. 433 
=1936 M. 199=71 M.1 j.J, 69. A elaimani 
is entitled to interest from the date or 
which the Collector took possession of the 
properties acquired up to the date on whici 
compensation is paid or deposited. 106 I. 
0. 909. The award of a District Judge in 
D.A. proceedmgs has the same force as a 
decree of a Civil Court. Where such award 
does not mention interest, the Court execut- 
the award has no power to grant the 
s^e- 9 Mys.L.J. 55. ^Deposited' moans 
the actual fact of deposit in the place indi- 


cated in sec. 31 (2). The fact that a depo- 
sit made by the Collector was erroneous and 
was due to an error of judgment on his part 
as to whether the claimant is entitled to 
receive the money from his hands is im- 
material. Even in such a case, no Uability 
to pay interest would be incurred. 40 (\ 
W.N. 989=165 I.C. 716 (2) =1936 C. 525. 
Under sec. 34, the claimant is entitled to in- 
terest at 6 per cent, per annum from the 
time of possesison by Government until the 
sum or eompensafion is paid or deposited 
and the mere existence of an agreement be- 
tween the parties, that the claimant/ should 
take away the materials on the land to be 
acquired, does not disentitle the claimant to 
the statutory interest, unless it is shown that 
the consideration for that agreement v/as 
that the claimaut should relinquish his sta- 
tutory claim of interest. 19 Pat.L.T. 774 
t=1938 Pat. 266. 

Secs. 35 and 36 (2), — Temporary occu- 
pation when assessable-~Compensation. 30 
I.C. 245=37 A, 347. 
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36. (1) On payment of sncli compensation, or on executing siicli agree- 

ment or on making a reference under section 85, tlie 
Power to enter and take Collector may enter npoii and take possession of ilie 

possession an eompcnsa | | permit the use thereof in accordance 

tion on restoration. -.1,1 . i , i -i .• 

With the terms of the said notice. 

(2) On the expiration of the term, the Collector shall make or tender 
to the persons interested compensation for the damage (if any) done to the land 
and not provided for by agreement, and shall restore the land to the persons 
interested therein; 


Provided that, if the land has become permanently unfit to be used for 
the purpose for which it was used immediately before the commencement of 
such term, and if the persons interested shall so require, the Provincial Gov- 
ernment shall proceed under this Act to acquire the land as if it was needed 
permanently for a public purpose or for a Company. 


Court. 


In case the Collector and persons interested differ as to the condition 
of the land at the expiration of the term, or as to any 
matter connected with the said agreement, the Ccd- 
lector shall refer such difference to the decision of the 


37. 


Difference as to condition 
of land . 


PART VII. 

Acquisition of Land for Companies. 


38. (1) 

Company may be authori- 
zed to enter and survey. 

conferred by section 4. 


^ »» ^ # # - 

* *] . The Provincial Government may 

authorize any officer of any Company desiring to 
acquire land for its purposes to exercise the i^owers 


(2) In every such ease section 4 shall he construed as if for the words 
^‘for such purpose’’ the words ^‘for the purposes of the Company” were substi- 
tuted; and section 5 shall be construed as if after the words ‘Hhe officer” the 
words “of the Company” were inserted. 


2[38-A. An industrial concern, ordinarily employing not less than one 
hundred workmen owned by an individual or by an 
Industrial concern to be association of individuals and not being a Company, 

taiiT^ nr desiring to acquire land for the erection of dwelling- 

am purpo e . houses for workmen employed by the concern or for 

the provision of amenities directly connected therewith shall, so far as concerns 
the acquisition of such land, be deemed to be a Company for the purposes of 
this part, and the references to Company in sections 5-A, 6 , 7, 17 and 50 shall 
be interpreted as references also to such concern.] 


LEG. RE. 

iThe words ^'Subject to such rules as the 
Governor-General of India in Council may 
from time to time prescribe in this J)eh8lf’’ 
were omitted by Act XXXVIII of 1920. 

2 Newly added by Act XVI of 1933. 


Sec. 38-A. — The necessity for the inser- 
tion of this new see. 38-A has been explain- 
ed as follows: — The L.A. Act, 1894, makes 
it possible, where the previous consent of the 
Local Government has been obtained, to ac- 
quire land compulsorily on behalf of com- 
panies, provided that the land is needed for 
a work * ^likely to prove useful to the public' 
The Royal Commission on Labour have re- 


commended that the Acb he so amended as- 
to enable land to be thus acquired where it 
is needed for the housing of labour, either 
by companies or by other employees. They 
stated that, in a number of instances brought 
to their notice, land eminently suitable for 
the development of housing schemes ahd been 
held at random by the owners, fantastic 
values being placed upon it as a result of 
the construction of factories and other in- 
dustrial concerns in the neighbourhood. 
The provision of adequate housing for work- 
men is one of the urgent needs of Indian 
industry, and the Bill seeks to give effect 
to the Commission recommen'datioii • 
(Statement of Objects and Beosons.) 




32 i 6 


The Civil Court Manual ('Imperial Acts). 


[S. 39 


39. The provisions of sections 6 to 37 (both inclusive) shall not be put in 

^ ^ force in order to acquire land for any Company, un- 

and previous consent of the Provincial 

execution o±'^ agreement Grovernment, nor unless the Company shall have 
nceessaiy. " excuted the agreement hereinafter mentioned. 

40. (1) Such consent shall not be given unless the Provincial Govern- 

Prpvioiic! oiimiirv ment be satisfied ^[either on the report of the 

Collector under section 5- A, sub-section (2), or] by 
an enquiry held as hereinafter provided, — 

^[((/) that the purpose of the acquisition is to obtain land for the erec- 
tion of dwelling-houses for workmen employed by the Company or for the pro- 
vision of amenities directly connected therewith, or 

(h) that such acquisition is needed for the construction of some work, 
and that such work is likely to prove useful to the public.] 

(2) Such enquiry shall be held by such officer and at such time and place 
as the Provincial Government shall appoint. 

(3) Such officer may summon and enforce the attendance of witnesses 

and compel the production of documents by the same means and, as far as possi- 
ble, in the same manner as is provided by the Code of Civil Procedure in the 
case of a Civil Court. ‘ 

41. ‘ ^ ^ ** 

Agreement .vitlx Provin- ", „ Government is satis- 

c'iui Govcruuieut . hod [after consideiing the leport, if any, of the Col- 

lector under section 5-A, sub-section (2) or on the 
report of the officer making an enquiry under section 40], that ^[the purpose 
of xhe proposed acquisition is to obtain land for the erection of dwelling-houses 
for workmen employed by the Company or for the provision of amenities direct- 
ly connected therewith, or that,] the proposed acquisition is needed for the 
construction of a work, and that such work is likely to prove useful to the 
public, it shall ^ ^ ^ ^ 

. , * * require the company to enter 

into an agreement with the ® [Provincial Government] providing to the satis- 
faction of the Provincial Government for the following matters, namely:— 

(1) the payment to '^[the Provincial Government] of the cost of the 
acquisition ; 

(2) the transfer, on such payment, of the land to the Company; 

(3) the terms on which the land shall be held by the Company; 


LEG. REP. 

3 The words '"either on the were 

inserted by Aet XXXVIII of 1923, see. 9. 

2 Substituted by Act XVI of 1933. The 
old sub-els. (a) and (b) stood as follows: 

(a) that such acquisition is needed foi 
the construction of some work, and 

(b) that such work is likely to prove use- 
ful to the public. 

3 At the beginning of this section (he 
words “^Sueh ofacer shall report to the Local 
Government the result of the enquiry, and^^ 
Were omitted by Act XXXYIII of 1923, sec, 
10 and after the word " satisfied’ ' the words 

after considering the report under 

sec* 40” Were inserted by the same Act. 

^^®erted by Act ZVI of 1933. 

Tie ■srorcls “subject to such rules as the 
Govemor-Oeiiaral of tudia ia OouneU may 


from time to time prescribe in this behalf” 
wore repealed by Act X3CXVIII of 1930. 

0 Substituted by the A.O., 1937, for the 
words “Secretary of State for India in 
Gouncxl ’ ’ . 

7 Substituted hy ibid for "Government”. 


Sec. 39.— In order to constitute a bind- 
ing agreement the intention of the nartics 
must be distinct and common to boih^ An 
«gieement does not admit of difference. 53 
O.L.J'. 138. The L.A. Court gets juris- 
(Irotiou only on a reference being mo.de to 
U by the Collector, and its jurisdiction is 
confined to disposing of the matter so re- 
ferred.^ It has no jurisdiction under the Aet 
to consider the legality of the acquisilicn or 
of the reference. 99 I.C. 530=1927 M. 114. 
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^[(4) where the acquisition is for the purpose of erecting’ dwelling 
houses or the provision of amenities connected therewith, the time within which, 
the conditions on which and the manner in which the dwelling-houses or ameni- 
ties shall he erected or provided ; and 

(5) where the acquisition is for the construction of any other w|oi‘k^ the 
time within which, and the condition on which, the work shall be executed and 
maintained, and the terms on which the public shall be entitled to use the work.] 
42. Every such agreement shall, as soon as may be after its execution, be 
"Dublished ^ ^ ^ the 

Publication of agreement. Gazette and shall thereupon (so far as regards. 

the terms on which the public shall be entitled to use the work) have the same 
effect as if it had formed part of this Act, 


43, The provisions of sections 39 to 42, both inclusive, shall not apply and 
the corresponding sections of the Land Acquisition 
Act, 1870, shall be deemed never to have - applied, 
to the acquisition of land for any EaUway or other 
Company, for the purposes of which, under any 
agreement ^[with such company, the Secretary of 

State for India in Council, the Secretary of State, or any Government in British 
India is, or was,] bound to provide land. 

44. In the case of the acquisition of land for the purposes of a Eahway 
Company, the existence of such an agreement as is 

Comply may^be ^mentioned in section 43 may be proved by the produe- 
^ ^ ^ tion of a printed copy thereof purporting to be 

printed by order of Government. 

PAET VIII, 

Miscellaneous. 


Sections 39 to 42 not to 
apply where Government 
bound by agreement to pro- 
vide land for companies. 


How 

Eailway 

proved. 


45. (1) Service of any notice under this Act shall be made by delivering' 

Service of notices. tendering a copy thereof signed, in the case of a 

notice under section 4, by the officer therein men-. 
i;ioned, and, in the ease of any other notice, by or by order of the Collector or 
the Judge, 

(2) Whenever it may be practicable, the service of the notice shall he 
made on the person therein named. 

(3) When such person cannot be found, this service may.be made on any 
s^dult male member of his family residing with him ; and, if no such adult male 
member can be found, the notice may he served by fixing the copy on the outer 
door of the house in which the person therein named ordinarily dwells or carries 
on business, or by fixing a copy thereof in some conspicuous place in the office 

the officer aforesaid pr of the Collector or in the Court-house, and also in 
some conspicuous part of the land to he acquired: 


liEG. KEE, 

1 Substituted by Act XVI of ' 193.3. The 
old els. (4) and (5) stood as foBowfe: — 

(4) tbe time within which, and the condi- 
tion on whi^, the work shall he executed 
and maintained; and 

(5) the terms on which the public shall 
be entitled to use the work. 

2 Omitted by A.O., 1937. 

3 Substituted by %bid. 

Sec. 43. — ^In view of the provision in sec. 
43 of the Land Acquisition Act thatCh. VTI 
of the Act does not apply to the ease of 
acquisition of land for *a railway, such land 
is'ipresumably acqilired by the Government 
G.C.M . — ^403 


under the earlier sections of the Act, and' 
becomes the property of the Govemmentv 
and not the property of the Bailwav Com- 
pany. I.L.R. (1937) AIL 511=1937 A.L. 
J. 249=1937 AU. 428. 

Sec. 45: Notice tjnube sec. 9 — Seno? by 
Aegisteeed post — ^Tf valid sebvicb. — A no- 
tice imder sec. 9 may be validly served by, 
sending by registered post to the person con- 
cerned, if the Collector or Judge so directs, 
under see. 45 of the Act. 46 Bom.L.B, 693 
=1945 3om. 49. 

Sec. 45 (3), — Temporary absence of a per- 
son to be Served with notice, does not fall 
within the words cannot be found in cl. 
(3), sec. 45. 50 I.O. 70=17 A.L.J. 268. 
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Provided that, if the Collector or Judge shall so direct, a uotiee may be 
sent by post, in a letter addressed to the person named therein at his last known 
residence, address or place of business and registered under Part III of the 
^ [Indian Post Office Act, 1866, and service of it may be proved by the production 
of the addressee’s receipt. 

46, Whoever wilf uUy obstructs any person in doing any of the acts autho- 

rised by section 4 or section 8, or wilfully fills up. 
Penalty for obsiructmg damages or displaces any trench or mark 

acquisition of ani. made under section 4, shall, on conviction before a 

Magistrate, be liable to imprisonment for any term not exceeding one month, or 
to fine not ex6eeding fifty rupees, or to both. 

47, If the Collector is opposed or impeded in taking possession under this 

Act of any land, he shall, if a Magistrate, enforce the 
Magistrate to enforce surrender of the land to himself, and, if not a Magis- 

surrender. trate, he shall apply to a Magistrate or (within the 

towns of Calcutta, Madras and Bombay) to the Commissioner of Police, and 
such Magistrate or Commissioner (as the case may be) shall enforce the surren- 
der of the land to the Collector, 

Completion of acquisition 48. (1) Except in the case provided for in sec- 

not compulsory, but com- Government shall be at liberty to with- 

pensation to be awarded from the acquisition of any land of which pos- 

Iiot completed. session has not beea taken. 

(2) Wlienever the Government withdraws from any such acquisition, the 
Collector shall determine the amount of compensation due for the damages 
suffered by the owner in consequence of the notice or of any proceedings there- 
under, and shall pay such amount to the person interested, together with all 
costs reasonably incurred by him in the prosecution of the proceedings under 
this Act relating to the said land. 

(3) The provisions of Part III of this Act shall apply, so far as may be 
to the determination of the compensation payable under this section. 

49. (1) The provisions of this Act shall not be put in force for the pnr- 


LEG. BEE. 

'i-See now tbe Indian Post Office Act (VI 
of 1898). 


Sec. 48. — The power of withdrawal given 
to the Government by sec. 48 does not 
render the agreement void for want of 
mutuality. 44 B. 797=58 I.O. 621=21 Bom. 
Ii.R. 1014. Where the Government decides to 
withdraw from the acquisition but no notifica- 
tion under sec, 48 (1) is issued as required 
by r, 5 of the rules framed under the ^ctf 
it is open to the Government to proceed with 
^he acquisition if it changes its opinion as 
to withdrawal. A renotification under secs. 
4 and 6 of the Act is not necessary and the 
aciquisition would be quite lawful. (1946) 1 
M.Xj.J. 337=59 Ii.W. 245. Sec. 48 cf the 
liand Acquisition Act does not apply to the 
case in which there is no voluntary withdra- 
wal by ^^e Government but the proceedings 
come to an end by reason of a decree declar- 
ing the proceedings invalid. In such a ease 
the proceedings automatically drop and the 
aggrieved party is left to choose his remedy 
in the ordinary Civil Courts. The Act does 
not provide a cheap remedy for such a 
griev^ce. The jurisdictipn exercised by 
tJie Civii Court under the Act ^ ^ restricted 
one and the Court has t%ht to widen it 


and to act in contravention of the Act. 177 
I.C. 958=1938 N.L.J. 54=1938 Nag. 169. 
The power to award compensation under 
see. 48 (2) is conferred on the Collector and 
not on the Court; and the Court can Jaave 
no jurisdiction unless the Colleetor m the 
first instance made an award and made a 
reference under Part III of the Act* 1938 
N.L.J. 54=il938 Nag. 169. When proceed- 
ings are taken on behalf of a Municipal 
Board, the Board cannot withdraw, but 
the Government can. 51 I.C. 501=16 A. 
B.J. 669. There is nothing in this section 
to indicate or suggest that it is not open to 
the acquiring authority to make acquisition 
of any portion of the land in respect of 
which notice under sec. 9 has been issued. 
41 O.W.N. 437. After acquisition and 
taking over possession there can be no with- 
drawal— Property must be reconveyed by 
Government to the owner to reinstate him 
in its ownership. 1927 R. 14=4 R. 291. 

Sec. 49: Right available. 

^Sec. 49 requires that the claimant should 
be '^,owner^^ of the land to be acquired as 
Well as of the house^ manufactory or build- 
ing of which he mamtains it to be A part* 
Unity of ownership is a necessary pre-reuai- 
site. 45 O.W.N. 370=1941 Cal, 625=197 
I.O. 365. 
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Acquisition of part of 
house or building. 


pose of acquiring a part only of any Louse, manufac* 
tory or other building, if the owner desire that the 
whole of such house, manufactory or building shaE 


be so acquired : 

Provided that the owner may, at any time before the Collector has made 
his award under section 11, by notice in writing, withdraw or modify his ex- 
pressed desire that the whole of such house, manufactory or building shall be 
so acquired : 

Provided also that, if any question shall arise as to whether any land pro- 
posed to be taken under this Act does or does not form part of a house, manu- 
factory or building within the meaning of this section, the Collector shall refer 
the determination of such question to the Court and shall not take possession 
of such land until after the question has been determined. 

In deciding on such a reference the Court shall have regard to the ques- 
tion whether the land proposed to be taken is reasonably required for the full 
and unimpaired use of the house, manufactory or building. 

(2) If, in the case of any claim under section 23, sub-section (1) thirdly^ 
by a person interested, on account of the severing of the land to be acquired 
from his other land, the Provincial Government is of opinion that the claim 
is unreasonable or excessive, it may, at any time before the Collector has made 
his award, order the acquisition of the whole of the land of which the land 
first sought to be acquired forms a part. 

(3) In the case last hereinbefore provided for, no fresh declaration or 
other proceedings under sections 6 to 10, both inclusive, shall be necessary; but 
the Collector shall without delay furnish a copy of the order of the Provincial 
Government to the person interested, and shall thereafter proceed to make his 
award under section 11. 


IMCeaning op Terms.— ‘House ^ includes go- 
downs pertaining to it and used for ser- 
vants* dwelling. 37 I.C. 11=43 0. 665. 
An under-tenant is a person interested in 
the acquisition of land and so an “o'vner** 
for the purpose of sec. 49 and is competent 
to apply for a reference to the Civil Court. 
13 LC. 470=16 C.W.N. 927. The expression 
owner** which occurs in sec. 49 of the Act 
is nowhere defined in the Act, ana though 
the expression person interested** as ex- 
plained in sec. (3) (5) must obviously include 
“owner**, the connotation of the two terms 
Are by no means coincident. A person in- 
terested** who cannot he strictly considered 
an owner, cannot avail himself of the rights 
conferred by sec. 49. The rights of a zamin- 
dar, a teaare-holder, the holder of a build- 
ing lease, an occupancy raiyat, may con- 
ceivably u I fill the conception of ownership 
within the meaning of sec. 49 in certain cir- 
cumstances. But each case must depend up- 
on its own special facts. 45 C.Wj5r. 370= 
1941 Cal. 625. “Award** means compensa- 
tion in some form or other, wnethcr i^ be 
the amount or its disposal. 23 O.W.N. 378 
1=50 I.C. 732=46 0. 861, The decision of a 
preliminary question raised on a rijfer^ce 
under sec. 49 is not an award. (Ibid.) 
“Award or any part of the awarS** in sec. 54 
means the decision or any part fheteof as 
embodied in a formal document and would 
not include the judgment on which it is 
based. So it does not include the decision of the 
Court on a reference under sec. 49. 17 1.0. 
117 (27 M. 353 ; 30 A. 176; 10 O.W.N. 250, 


Cons.). A decision under sec. 49 will not 
prevent a claimant from obtaining compensa- 
tion for severance under sec. 23, sub-sec. (1)^ 
cl. (3). 17 I.C. 117. Acquisition of a por- 
tion of land — Owner desiring acquisition of 
whole — Fresh declaration — ^Effect. 28 I.C. 
489=17 Bom.L.R. 192. 

Sec. 49 (1) and (2) : AppucABmiTT and 
SCOPE.— I t cannot be held that sec. 49 ( 2 ) 
only applies m liouies or buildings. Sec. 40 

(1) applies to acquiring a part of a house, 
manufactory or other buildiag, and compels 
the Local Government to acquire the whole 
of the same if the owner desires it. It does 
not ^ve them the option which under sec. 40 

(2) they possess in the case . an open plot 
of land. I.L.B. (1941) Kar. 217=196 I.C. 
285=1941 Sind 152. 

Appeal. — No appeal lies to the High Court 
from an order of the Judge on a reference 
under sec. 49 which does not amount to an 
award. 23 C.WJVT. 378=50 1.0. 732=46 

C. 861. The order of Court on a refereuce 
by the Collector under sec. 49, proviso should 
be regarded as a decree from which an appeal 
lies to the High Court. 1931 M,W.N. 1266 
=55 Mad. 391=1932 M. 55. 

Bevision. — The refusal of a Collector 
to make a reference to the Civil Court, under 
the Second proviso to sec. 49, q.estion 
whether the land proposed to be acquired 
did or did not form part of the petitioner*# 
house, is a ministerial act, and the Collector 
does not thereby constitute himself a Court 
subordinate to the High Court- His order is, 
therefore, not subject to revision by th# 
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50. (1) Where the provisions of this Act are put in force for the purpose 

acquiring land at the cost of any fund controlled or 
Acquisition of land afc j^^anaged by a local authority or of any Company, the 

charges of and incident to such acquisition shall be 
defrayed from or by such fund or Company . 

(2) In any proceeding held before a Collector or Court in such cases the 
local authority or Company concerned may appear and adduce evidence for the 
purpose of determining the amount of compensation: 

Provided that no such local authority or Company shall be entitled to de- 
mand a reference under section 18. 

, 51. No award or agreement made under this Act shall be chargeable with 

stamp-duty, and no person claiming under any such 
" Exemption from stamp- or agreement shall be liable to pay any fee for 

duty and fees. ^ same. 

52. No suit or other proceeding shall be commenced or prosecuted agaipst 
. any person for anything done in pursuance of this 
Tone^ia without giving to such person a month’s pre- 

suanee o£ vious notice in writing of the intended proceeding, 

and of the cause thereof, nor after tender of sufSeient 

amends. 

Pnfl nf riiTii Urn/, .inv *^®y ^^'3^ ^® iuconsisteut 

to apply to proceeWs anything contained in this Act, the pro-visions 

before Court. of the Code of Civil Procedure shall apply to all 

‘ proceedings before the Court under this Act. 


Bigh Court. 1938 Eaiig.L.B. 623—1939 
$aiig. 6. 

Sec. 50. — Company or other local autho- 
rity of a person interested and can ask for 
reference. I.L.B. (1939) 2 Cal. 4:Ji -43 
O.W.N. 973=1939 Cal. 669. From sec. 50, 
it is clear that the party for whom the land 
is acquired can only assist the Collector on 
the question of the amount of compensation 
to be paid to the claimant. It cannot ap- 
parently assist the Collector on the question 
of the area acquired/ though this may affect 
title amount of the compensation. The Hee- 
rotairy of State through the Collector is there- 
fore a necessary party to an appeal to the 
High Court as well as to the proceedings 
before the District Judge. 1936 L. 664. 
$ee also 13 O.W.N, 116=4 I.C. 332. Per- 
sons not made parties to the reference need 
not b^ added by the Civil Court. 7 I.C. 10. Pur- 
chaser of property, at revenue sale added as 
a" party — ^ReVisiCnal powers of High Court. 
See 6 I.O. 546=11 420, A suit filed 

against the Provincial Government and 
the N'agpur Improvement Trust for a dec- 
laration that certain land acquisition proceed- 
^gs for the purposes of the Trust are 
illegal, is not liable to be dismissed as against 
the Government for fhe reason that it is bar- 
rel by limitationi as against the Trust, when 
tie suit is within time as against the Gov- 
ernment. The plaintiff could have sued the 
Government alone ^ without claiming any re- 
lief against the Trust and the Trust was 
a proper party rather thhn a necessarv party 
td^the suit. I.L.B. (1945) Nag. 30b=;1945 
N^.L.J, 183=1945 Kag^ 129^ 

*Beo. 50 (2) Ai«> SEC. 18.— A company or 
local authority on whose behalf^ land is be- 


ing acquired is a “person interested’^ Within 
the meaning of sec. 3 (&) of the Act, if it 
has an interest in the lands that are the sub- 
ject of acquisition, and it has, therefore, 
a right to demand a reference under sec. 18 
of the Act. This right is not taken away 
by the proviso to sec. 50 (2) of Act. 

The proper interpretation of the proviso to 
sec. 50 (2) is that it relates only to that sub- 
section and makes it clear that a company 
or local authority has not been granted a 
power to demand a reference as to compen- 
sation, by virtue of lie power given therein 
to appear^ and adduce evidence before the 
Collector or the Court on the subject. It does 
not, therefore, take away the rights which 
the company or the local autliority might 
enjoy as claimants or persons interested 
under sec. 18 of the Act. I.L.B. (1939) 2 
Cal. 401=43 O.W.N^ 973=1939 Cal. 669. 

Secs. 50 and 54. — ^Right of ^ippeal — ^Ac- 
quisition at the instance of Municipal Com- 
mittee — ^Proceedings on reference-govern- 
ment discharged — Subsequent order of com- 
pensation under sec. 48 against Municipal 
Committee — ^Appeal by latter is incompe- 
tent. See 1938 N.L.J. 54=1938 Nag. 169. 

Sec. 52 : Applioabilitt op Section.— Sec. 
52 does not apply to proceedings commenc- 
ed by an owner of property to restrain the 
Calcutta Corporation and Improvement 
Trust from taking ‘further steps in some 
pending land acquisition procee<3dngg. 66 I. 
0. 600=48 I.C. 916=1921 C. 159. 

Sec. 53: Scope op Section, — S e*j, 53 has 
the operation of putting proceedings before 
the Qourjt on the same footing as proceed- 
idgs in a suit. 36 B. 360=15 LG. 512= 
l4;.Bom.li.B. 325* 




S. 54] The Land Acquisition Act (I of 1894), 3222 

^[64. Subject to the provisions of the Code of Civil Procedure, 1908, ap- 
Appeals in proceedings pli<5able to appeals from original decrees, and not- 
hefoTQ Court* “withstanding my thing to the contrary in any enact- 

ment for the time being in force, an appeal shall only 
lie in any proceedings under this Act, to the High Court from the award, or 


LEG, KEF. 

1 Submitted by Act of 1921, sec. 5. 

Applicability. — Sec. 53 applies to an ear- 
lier stage iu tbe proceedings before an 
award and has nothing to do with an appeal 
from the High Court. 39 I. A. 197=40 0. 
21=23 M.L.J. 276=16 .0. 188 (P.C.;. An 
appeal does not exist in the nature of things. 
A right of appeal from any deeision of any 
tribunal must be given by statute. 40 0. 21 
(P.O.). The section confers on the High 
Court only an authority to hear appeals 
from awards. It does not confer any power 
to act as a Court of appeal from the de- 
crees of the Court specially constituted 
under the Local Buies. 54 M. 722=61 M. 
L.J. 312=1931 M.W.N. 290=33 L.W. 528 
=1931 M. 586. In cases of acquisition of 
immovable property under sec. 10 of tha 
Ancient Monuments Preservation Act, 1914, 
an appeal lies from the award of the Court 
under sees. 53 and 54 of the L.A. Act. 42 
B. 100=43 I.C. 480=19 Bom.L.B. 937. Whe- 
ther under the Act proceedings by way of 
execution can be taken to enforce the award, 
31 827=38 I.O. 373=5 L.W. 472. 

On this section see 35 B. 146=8 I.C. 166; 22 
B. 802; 36 B. 360=14 Bom.L.B. 325 
(Second appeal) - Award under the Act ;a 
not a decree or order capable of execution 
under C.P. Code. 35 B. 146=8 I.O. 166 
=12 Bom.L.B, 839. 

Awabd and Decree — ^Distinction — ^ap- 
peal. — ^An award is nothing but a siatement 
of the area of land, the compensation to be 
allowed and the apportionment among the per- 
sons interested in the land of whose claims 
the Collector has information. But when 
the sum has been deposited in Court under 
sec. 31, sub-sec. (2), the function of the 
award has ceased and the decision of a 
Court on the subsequent dispute between 
interested people as to the extent of their 
interests is not an award but a decree, from 
which no appeal is competent- 33 L.W. 528 
=54 M. 722=1931 M. 586. See also 58 M.L.J. 
378. The decision of a Court as to r^he right 
of the contending parties on a reference 
under see. 30 of the Act is not an ^'award^^ 
within the meaning of sec. 54 of the Act and 
an appeal does not lie to the High Court 
from such a decision, but such a decision is 
a decree’’ within the meaning of see. 2 (2) 
of the C.P. Code and an appeal lies from 
it under sec. 96 of the same Code, which is 
made applicable to proceedings under the 
Act. As the appealls under the C.P. Code 
and not under the L.A. Act, tbe forum of 
the appeal from such a decision of a subordi- 
nate Judge will not always be 
the High Court, but will depend upon the 
amount involved in the appeal. [49 I. A, 
129; 45 M. 320 (P.O.), Bef.to.] See 54 M. 


722=1931 M. 586. The Court-fee payable on 
such an appeal is the ad valoreva fee under 
Art. I of the Sch. I of the Court-Fees Act- 
See. 8 of the Act does not apply to such an 
appeal. 115 I.C. 345=1929 M. 223=56 M- 
L.J. 387. See also 52 M. 142=1029 M. 351 
=56 M.L.J. 357, cited under sec. 30. 

Beview. — ^Whether a L.A. Court (an re- 
view an award passed by it under the Act. 
See 31 M.L.J, 827=38 I.C. 373. See. 5S 
applies to “the Court”. It does not apply 
to proceedings before the Collector under 
sec. 18. 54 A. 282=1932 A. 598. A Dis- 
trict Judge is competent to review his own 
order apportioning the compensation money 
paid on compulsory acquisition of land be- 
tween the parties entitled to it. 1 P.L.T, 
219=58 I.C. 510=5 P.L.J. 253. No piovi- 
sion of the Act forbids the application of 
the C.P, Code, O. 47, to the proceedings 
under the Act. (Ibid.). 

Eevision. — ^In dealing with the a'^quisi- 
tion of property the Calcutta Improvement 
Trust Tribunal is acting as a ** Court 
the L.A. Act and under see. 110, C.P. 
Code, as well as under sec. 107 of the Gov- 
ernment of India Act; the High Court i» 
entitled to interfere with the order passed 
by the President of the Tribunal. 139 I.C- 
180=36 C.W.N. 370=1932 C, 660. (See 
also notes under see. 18, supra as to revision.) 

Privy Council — Interference by--Con- 
DiTiONS. — ^In appeals involving questions of 
valuation, the decree complained of will not 
be interfered with by the Privy Council un- 
less same erroneous principle has been In- 
voked or some jmportant piece of evidence 
has been overlooked or has been misapplied- 
1929 P.C. 92=57 M.L.J. 81 (P.C.). See 
also 59 I.A. 155=54 All. 286=1932 P.C. 
102=62 M.L.J. 682 (P.O.), 

Eefund. — ^It is a rule of law that if a 
party wrongly takes from the Court moneys 
deposited by Ms opponent the Court can 
enforce refund of the amount with interest. 
35 B. 255=10 I.C. 818=13 Bom.L.B. 259. 
But see also 63 I.O. 1=1921 L. 153. The 
power to recall for records from anofAer 
Court is a power wMch is inher-mt in the 
Judge of the L.A. Court. 43 C. 239=34 
I.O. 263=20 O.W.N. 360. 

Sec. 54. — ^An order under sec. 54 is ap- 
pealable. 37 I.C. 11=43 0. 665. Si->f> also^ 
39 0. 393. [In view of the amendment of 
the Section by Act XIX of 1921, sec. 3, the 
decisions that stated that there was no right 
of appeal to the Privy Council are no longer 
good law.] An appeal lies against an order 
by a District Judge on a reference under 
the Second proviso to sec. 49 (1) determin- 
ing a question as to whether the land pro- 
posed to be acquired does or does not form 
part of a house or building within the mean- 
ing of sec. 49 (1), 24 Pat. 524=1945 Pat» 
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from any part of the award, of the Court, and from any decree of the High 
Court passed on such appeal as aforesaid an appeal shall lie to His Majesty in 
Cotmcil subject to the provisions contained in section 110 of the Code of Civil 
Procedure, 1908, and in Order XLV thereof.] ' 

461. Tue Boaid will not review the decree word after appeal must Uten to 


of an Indian appellate Court in land acqui- 
sition proceedings merely upon questions of 
value, unless the judgment cannot be sup- 
ported as it stands, either by reason of a 
wrong application of principle or because 
some important point in the evidence has 
been overlooked or misapplied. 59 I. A. 155 
^=54 A. 286=1932 P.O. 102=62 683 

(P.C.). A decision in case of a dispute among 
rival claimants as regards title to compensa- 
tion money is appealable to the Privy Coun- 
cU. 43 M.L.J. 78=49 I.A. 129=45 H. 320 
(P.C.); 1922 P,C. 30. See also 52 I.A. 367 
=49 M.L.J. 233=49 B. 700=30 0 VV.N. 3S6 
=1925 P.O. 211 (P.C.). There is nothing to 
exclude an appeal from an order relating to 
the distribution of compensation money un- 
der the Civil Procedure Code. I.L.1L (1939) 
Kar. 152=180 I.C. 681=1939 Sind 66. Duly 
a. final award or part thereof is appealable. 7 
L. 337=94 I.C. 249=1926 U 442. A refe- 
rence under see. 31 (2) of the Laud Acqui- 
sition Act is made under see- 18 of the Act. 
When such reference is made the Court makfes 
an award under see. 26 and it has the force 
of a decree. It is an award of Court and 
appealable under sec. 54 of the Act. 1941 
O.W.N. 1325=1941 O.A. 1005. Order dis- 
missing the case for default is neither award 
nor part of an award and, therefore, no ap- 
peal lies therefrom. 167 I.C. 382=1933 
Pesh. 92, Though the order determining the 
apportionment of the compensation is not 
an award within the meaning of sec. 54, it 
is in the nature of a decree and an appeal 
lies against it. 57 B. 314=35 BomLK. 276 
=1933 B. 187=144 I.C. 710, See. 54 does 
not give a right of appeal from an award of 
a single Judge on the original side of the 
High Court. 28 I.C. 260 (1)=8 L.B,E. 163. 
Sec. 54 does not affect the right of appeal 
from the judgment of a single Judge of the 
High Court to a Division Bench under cl. 10 
of the Letters Patent- 3 L. 420=1923 L. 
275. No second appeal lies to the High 
* Court from an award by a District Court on 
appeal from an award made by an Assistant 
Judge’s Court under the Act. 36 B. 360= 
16 I.C. 512=14 Bom.L.E. 325. See also 38 
B. 337=23 I.C. 614 (1)=16 Bom.L.R. 72. 
The decision of the High Court on an ap- 
peal under see 54 is not a judgment with- 
‘ in cl. 15 of ^e Letters Patent and is not 
therefore open to appeal. 41 M. 943=35 M. 
L.J, 110=49 I.C. 27. An award under Part 
ni of the Act is neither a decree nor an 
order. 28 LO. 260 (1)=8 L.B.E. 163. Sw*.. 
54 only gives an appeal to the High Court 
from an award or any part of on <i.war<i. 
Where there was nothing as aa award by 
"the Civil Court, the High Court can only 
-interfere by way of revision. It T.C. 690 
1=7 N.L3. 88. See. 54 indicates that an 
appeal shall be only from the award or any 
part of the award. The addition of the 


signify that the Legislature intended that 
an appeal should not be from anv order un- 
less such an order can be construed as an 
award. The words *'in any proceeding'^ in 
the section do not have the effect of extend- 
ing the right of appeal. 54 0. ? 12 -=.102 I, 

C. 479=1927 C. 533; 59 M. 554=1936 M. 
514=71 M.L.J. 76. No appeal is compe- 
tent under see. 54 from an order of t-ie Divi- 
sional Court rejecting a reference under sec, 
18 on the ground that the application to the 
Collector was time-barred under sub-sec. (2), 
cl. (1) of that section. 104 I.C 397 (and 
cases referred to therein) . Sec. 54 makes no 
departure from the ordinary rule of the C. 
P, Code that the memorandum of objec- 
tions should not be confined to the subject- 
matter of the appeal. 35 M.L.J. 83=48 
I,C. 1003. Collector is a necessary party in 
an appeal to High Court. See 166 I.C, 
575=1936 Lah. 564. New point not raised 
before District Judge cannot be raised in 
appeal to High Court. 21 Pat.L.T, 9=1940 
Pat. 362, As to appeal from a dt^eiaioT. on 
reference under sec. 32 (2), see 17 Luck. 506 
=1942 Oudh 141. 

Special Oases.— Where a District Judge 
dismissed a reference as time barred, no 
appeal lies to the High Conrt against his 
order. 39 I.C. 637 (1) . An order passed m 
an application for sett^g aside a decision by 
the L.A, Judge ea parte as the claimant 
was not present when the case was called 
is not appealable as the order L* hoc an 
award. 15 I.C. 925=39 C. 393. No appeal 
lies from the dismissal of an application to 
set aside an parte award made in the 
course of L.A. proceedings. (39 0. 393 and 
54 0. 312, PoU.; 11 C.W.N. 430, Diss.) 69 
C, 1057=1932 C. 558. So the memorandum 
of appeal from an application to set aside 
an eo! parte award cannot be converted into 
a memorandum of appeal from the ayrsxd 
itself, when the latter has become barred by 
time. 59 0. 1057=36 C.W.N. 352=1932 
0. 558. An order directing refund of the 
money paid as compensation under the Act 
is not an award or a portion of an award 
within sec. 54 and hence is not appealable. 
But it may be revised if the order be passed 
without jurisdiction. 63 I.C. 1=3 Lah.L.J. 
421=1921 L. 153. Award giving compensa- 
tion to three persons in certain shares — Ob- 
jections by them regarding amount — ^Befer- 
euce made by Collector — Two of them ab- 
sent ^Decree passed in favour of person 

who appeared and case of others dismissed 
for default — Eestoration petition dismissed 
— ^Appeal — ^Revision. 1935 Pesh. 92. Order 
of Assistant Judge apportioning compensa* 
*tion money deposited in Court — ^Appealabi- 
lity — Subject-matter not exceeding Rs. 5,000 
— Forum — Appeal lies to District Judge, not 
to High Court. I.L.B, (1941) 133= 

3941 Sind 100. 
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65, (1) The Provincial Government shall ^ ] have po'wer io 

Power to make rules, Toiake rules Consistent with this Act for the guidance 

of officers in all matters connected with its enforce- 
ment, and may from time to time alter and add to the rules so made; 

2 [ 4 . . ^ 

(2) The power to make, alter and add to rales under sub-section (1) 
shall be subject to the condition of the rules being made, altered or added to 
after previous publication, 

(3) All such rules, alterations and additions shall ^ be publish- 
ed in the Official Gazette, and shall thereupon have the force of law. 


THE LAND ACQUISITION (MINES) ACT (XVIII OF 1885) A 

Am., Act. XXXVIII of igao, Act XX of 1937. 

Declared m force — 

in the Sonihal Parganas, Reg. Ill of 1872, S. 3, as amended by Reg. Ill of 1899, S. 3 ; — 
in the Angul District Reg. Ill of 913, S. 3. 

CONTENTS. 


Sections. 

1. Short title, eommencement and local 
extent. 

2. Saving for mineral rights of the Grown. 

3. Declaration that mines are needed. 

4. Notice to be given before working mines 
lying imder land: 

5. Power to prevent or restrict working. 

6. Mode of determining persons interested 
and amount of compensation. 

7. If Provincial Government doei§ not offer 
to pay compensation, mines may bef woked in 
a proper manner. 

8. Mining communications. 

9. Provincial Government to pay compens- 
ation for injury done to mines 

10. and also for injury arising from any 


Sections. 

airway or other work. 

11. Power to Officer of Provincial Govern- 
ment to enter and inspect the working of mines. 

12. Penalty for refusal to allow inspection 

13. If mines worked contrary to provisions 
of this Act, Provincial Government may require 
means to be adopted for safty of land acquired. 

14. Construction of Act when land acquired 
has been transfersed to a local authority or 
company. 

15. [Repeahd,] 

16. Definition of local authority and 
company. 

17. This Act to be read with Land Acquisi- 
tion Act, 1870. 


LEG REF. 

1 The words ‘ * subject to the control of 
Governor-General in Council’^ which wore hi- 
serted by Act of 1914 were omitted hy 
Act XXXVIII of 1920, sec. 2 and Sch* I. 

2 Proviso which was added by Act 
XXXVTII of 1920, sec. 2 and Sch. I, was 
omitted by A.O., 1937, 

3 The words ^‘when sanctioned by the Gkiv- 
,ernor-General in Council^’ were omitted by 
Act IV of 1914, Sec. 2 and Sch., Part I. 

4 For the Statement of Objects and Rea- 
sons, see Gazette of India, 1885, Pt. V, p. 
145; for Report of the Select Committee, 
See ^bid.j Pt. IV, p. 264; and for Proceed- 
ings in Council, see ihtd., Supplement, pp. 
336 and 1520; and ihid. Extra Supplement 
dated 14th March, 1885, p, 41. This Act 
lias been declared to be in force m the Sonthal 
Parganas by the Sonthal Parganas Settle- 
ment Regulation (III of 1872;, sec. 3, as 
amended by the Sonthal Parganas Justice 
and Laws Regulation (III of 1899), see. 3, 
Ben. Code; in Angul and the KhondmaJs, 
see the Schedule to the Angul District Regu- 
lation (I of 1894), 


LiMiTATiON-.—The limitation for prefer- 
ring an appeal to .the High Court, under sec. 
54 is that prescribed by Art. 156 of Limita- 


tion Act. 43 M. 51=37 M.L.J. 110=53 I. 
C. 405. 

Parties to Appeal. — The only respondent 
in an appeal from land acquisition case is 
the Secretary of State, and if Ms name is 
omitted, there is in fact no appeal. IS 1.0.^ 
37=59 P.R. 1913. 

Miscellaneous. — ^A decision that Govern- 
ment could take only that portion wMch they 
desired and they should not be compelled to 
take the whole holding is not an award but 
a preliminary decision decreeing no com- 
pensation. 21 I.O. 179=15 BoxnLi.B, S02, 
Award — ^Amendment on ground of enor — 
Appeal — Award by Court, amount of. 64 1. 
C. 624=44 A. 86=1922 A. 203. 

Secs. 54 anq, 26.-^The word <^only’^ in 
Sec. 54 does not restrict the right of appeal 
but is intended to make it celar that the 
forum of appeal in land acquisition cases 
always the High Court and that seciicn does 
not affect the right of appeal from the 
judgment of one Judge to a Division Bench 
un^r ck 10 of the Letters Patent. Sec. 26 
clearly makes the award of a Civil Court a 
judgment and decree, and it necessarily 
follows tiiat the decision of the High Court 
on appeal from such judgment and decree ifl 
also a judgment and decree. I.L.R. 1X944) 
Nag. 780=1944 N.L.J. 267=1944 Nag. 284. 
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^ [16t& October, 1885. 

An Act to provide for cases in which Mines or Minerals are situate under land 
which it is desired to acquire under the Land Acquisition Act, 1870.^ 

Whereas it is expedient to provide for cases in which mines or minerals 
are situate under land which it is desired to acquire under the Land Acquisition 
Act, 1870;^ It is hereby enacted as follows: 

Short title, commence- 1. (1) This Act may be called The LakD' 

meat and local ©stent. ACQUISITION (MlNES) ACT, 1885; and 

(2) It shall come into force at once. 

(3) It extends in the first instance to the territories administered by the 
Governor of Madras in Council and the Lieutenant-Governor of Bengal ; but any 
other Provincial Government may, from time to time, by notification in the Offi- 
cial Gazette, extend this Act to the whole or any specified part of the terri- 
tories under its administration. 

Saving for mineral rights J' expr^y prodded by this Act, 

Of the Crown. nothing in this Act shall affect the right of ^[the 

Crown] to any mines or minerals. 

3. (1) When the Provincial Government makes a declaration under 

Declaration that mines section 6 of the Land Acquisition Act, 1870,® that 
are not needed. land is needed for a public purpose or for a Company, 

it may, if it thinks fit, insert in the declaration a 
statement that the mines of coal, iron-stone, slate or other minerals lying under 
tho land or^ any particular portion of the land, except only such parts of the 
mines or minerals as it may be necessary to dig or carry away or use in the 
construction of the work for the purpose of which the land is being acquired, 
are not needed. 

(2) When a statement as aforesaid has not been inserted in the deolara- 
tion made in respect of any land under section 6 of the Land Acquisition Act, 
1870,® and the Collector is of opinion ♦that the provisions of this Act ought to be 
apphed to the land, he may abstain from tendering compensation under sec- 
tion 11 of the said Land Acquisition Act in respect of the mines, and may — 

(a) when he makes an award under section 14^ of that Act, insert such 
a statement in Ms award; 

(&) when he makes a reference to the Court under section 15® of that Act,, 
insert such a statement in Ms reference ; or 

' i,i- possession of the iland raider section 17« of that Act, 
pubhsh such a statement in such manner as th6 Provincial Government may. 
from time to time, prescribe. 

(^) I^ a^ny such statement is inserted in the declaration, award or refe* 


LEG. REP. 

1 See now the Land Acquisition Act, 1894. 

2 Substituted by' A.O., 1937, for 
Government 

3 See now sec 6 of tbe Land Acquisition 
Act (I of 1894) . 

^ See now sec. 11 of tbe Land Acquisition 
Act (I of 1894) . 

5 See now sec. 19 of tbe Land Acquisition 
» Act (I of 1894) . 

• 6 See now sec, 17 of tbe Land Acquisition 

* Act (I of 1894) . 


Sec. 1.— The principle of sec. 23 (2) of 
^ tbe Land Acquisition Act is not applicable 
V to acquisitions under this Act. 15 Pat. 510 
’&17Pat.L.T. 279=1936 Pat. 513. 

^Sec. 3 (1) : Exobetioh to e»iiser\ation 
— -C^ isrSTittrcTiON. — ^Tbe words ^'except only 
such as it may te neoessafy to dig 

...... 4. in the coostTOction of ijie work, 

. lor toe purpose of wbicb^ the land is being 


3'p^'^iired ' ' in sec. 3 (1) of tbe Land Acqui- 
sition (Mines) Act, should be narrowly 
construed so as to include only such parts 
of the minerals as may be actually necessary 
to dig in constructing tbe work, I.L.R. 
(1941) 1 Cal. 189=45 C.W.N. 553=1941 
Cal. 465. See also 8 Pat. 742=1930 Par. 115. 

Secs. 3 and 7: Minerals lying under' ^ 
-^Meaning of — ^Minerals lying beneath 
ADJACENT LAND. — The expression '^minerals 
lying under tbe land” used in the Land Ac- 
quisition (Mines) Act, can mean nothing 
else than minerals lying vertically under the 
land. The natural meaning of cbe words 
^ ‘ l^g under ' ' or under-lying * ^ ( between 
which there is no difference) is lying verti- 
cally under* Minerals beneath or under ad- 
jacent land cannot be included. 72 LA. 11 
=47 Bom.L.R. 621=LL.E. (1945) Kar. 127 
P.O.=1945 P.C. 56=49 O.W.N. 295=r(3945> 
1 M.L.d. 249 (P.O.). 



The Land Acq^uisition (Mines) Act (XVIII of 1885;* 


3225 


S. 6] 


3Srotice to be given before 
working mines lying under 
land. 


Power to prevent or res- 
trict wor^g. 


rence, or publisiied as aforesaid, the mines of coal iron-stone, slate or otheif 
minerals under the land or portion of the land specified in the statemenc, ex- 
cept as aforesaid, shall yest in ^[the Crown] when the land so vests under the 
said Act. 

4. If the person for the time being immediately entitled to work or get any 
mines or minerals lying under any land so acquired 
is desirous of working or getting the same, he shall 
give the Provincial Government notice in writing 
of his intention so to do sixty days before the com- 
mencement of working. 

6, (1) At any time or times after the receipt of a notice under the last 

foregoing section and whether before or after the 
expiration of the said period of sixty days, the 
Provincial Government may cause the mines or 
minerals to be inspected by a person appointed by it for the purpose ; and 

(2) If it appears to the Provincial Government that the working or 
getting of the mines or minerals, or any part thereof, is likely to cause damage 
to the surface of the land or any works thereon, the Provincial Government 
may publish ^ a declaration of its willingness, either — 

{a) to pay compensation for the mines or minerals still unworked or 
ungotten, or that part thereof, to all persons having an interest in the same ; or 

(6) to pay compensation to all such persons in consideration of those 
tames or minerals, or that part thereof, being worked or gotten in such man- 
ner and subject to such restrictions as the Provincial Government may in its 
declaration specify, 

(3) If the declaration mentioned in case (a) is made, then those mines 
or minerals, or that part thereof, shall not thereafter be worked or gotten by 
any person, 

(4) If the declaration mentioned in case (h) is made, then those mines 
or minerals, or that part thereof, shall not thereafter be worked or gotten by 
any person save in the manner and subject to the restrictions specified by the 
Provincial Government. 

' ®[(5) Every declaration made under this section shall be published in 

such manner as the Provincial Government inay direct.] 

‘ 6. When the working or getting of any mines or minerals has been pre- 

vented or restricted under section 5, the persons 
Mode of determmmg per- interested in those mines or minerals and the amounts 
orcoSSi? ““ 0^ compensation payable to them respectiyely shall, 

subject to all necessary modifications, be ascertained 


liEG REF. 

1 Substituted by A.O., 1937, for ‘^the 
Governmeut’^. 

2 The words ‘'in such, manned as the 
Governor-Geueral in Council may from time 
to time direct were repealed by Act 
XXXVIII of 1920, sec. 2 and Seh. I. 

3 Inserted by xbid. 


Sec. 5. — ^Whenever the Government makes 
a declaration under sec. 5 (2), the working 
of the mines is restricted for aU time and 
“by any person’’, and Government becomes 
liable to compensate all persons having an 
interest in the working of the mine and thus 
affected by the restrictions imposed. ’TIiq 
compensation is thus in no case restricied 
to the actual worker. The restrictions which 
are imposed must necessitate Tei be per- 
manent. Having regard to the scheme of 
the Act, piecemeal dealing with the total in- 
terest m tha coal is not contemplated, and 
G.G.M. — 404 


the embargo which is to be perpetual in- 
volves payment of compensation to ^ inte- 
rests affected. The moment the declaration 
is made, the full amount of compensation be- 
comes payable by reason of the coal coming 
under a perpetual embargo. 15 Pat. 510=a 
17 Pat.L.T. 279=1936 Pat. 513. 

Secs. 5 and 6: Scope and effect of. — 
The object of the Land Acquisition (Mines) 
Act is that all persons interested shall be 
compensated when the person entitled to* 
work the mines has been restricted. The 
effect of secs. 5 and 6 of the Act is merely 
to provide that the restriction shall not be 
imposed unless the Government be willing 
to compensate all persons interested. The 
obligation to compensate follows upon the 
imposition of the restrictions and is non 
dependent on an announcement by the Gov- 
erment that they are wiHing to pay such 
compensation. The effective part of the dec- 
laration is the restriction which would have 
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If Provincial Government 
does not olfer to pay com- 
pensation, mines may be 
worked in a proper manner. 


in the manner provided by the Land Aeqnistion Act, 1870,^ for ascertaining 
Ihe persons interesed in the land to be acquired under that Act, and the 
amounts of compensation payable to them, respectively. 

7. (1) If before the expiration of the said sixty days the Provincial 
Government does not publish a declaration as provi- 
ded in section 5, the owner, lessee or occupier of the 
mines may, unless and until such a declaration is 
subsequently made, work^ the mines or any port 
thereof in a manner proper and necessary for the 

beneficial working thereof, and according to the usual manner of working buch 
mines in the local area where the same are situate. 

(2) If any damage or obstruction is caused to the surface of the land 
or any works thereon by improper working of the mines, the owner, lessee or 
occupier of the mines shall at once, at his own expense, repair the damage or 
remove the obstruction, as the ease may require , 

(3) If the repair or removal is not at once effected, or, if the Provincial 
Government so thinks fit, without waiting for the same to be effected by the 
owner, lessee or occupier, the Provincial Government may execute the same 
and recover from the owner, lessee or occupier the expense occasioned thereby. 

8. If the working of any mines is prevented or restricted under section 5, the 

eommimieations. respective owners, lessees and occupiers of the mines, 
if their mines extend so as to lie on both sides of the 
mines the working of which is prevented or restricted, may cut and make such 
and so many airways, headways, gateways or water-levels through the mines, 
measure or strata, the working whereof is prevented or restricted, as may be 
requisite to enable them to ventilate, drain and work their said mines; but no 
such airway, headway, gateway or water-level shall be of greater dimensions or 
section than may be prescribed by the Provincial Government in this behalf, 
and, where no dimensions are so prescribed, not greater than eight feet wide 
and eight feet high, nor shall the same be cut or made upon any part of the 
surface or works, or so as to injure the same, or to interfere with the use thereof. 

9. The Provincial Government shall, from time to time, pay to the owner, 

Provineiel Government “7 ^tending so as 

to pay compensation for In- 9 ^ mines, the WOrkmg of 

jury done to mines; which is prevented, or restricted, aU such additional 

expenses and losses as may be incurred by him by 
reason of the severance of the lands lying over those mines or of the continu- 
ous working o f those mines being interrupted as aforesaid, or by reason of 

divided up amongst the claimants, each of 
the lessors or royalty holders taking out of 
such sum his appropriate royalty, and the 
balance going to the lessee working the mine 
as his profit. The payment by the Govern- 
ment of the whole amount of compensar4on 
to one of the several claimants is no defence 
to a claim by another claimant who 
has lost his profit by reason of the restric- 
tions imposed by the Government. 15 Pat. 
510=17 PatX.T. 279=1936 Fat. 513. 

Amount op compensation — ^Private agree- 
ment AS TO— Enfoeceaeiuty.— Notwith- 
standing the provisions of see. 6, it is com- 
petent for the parties to enter into an ag- 
reement as to the amount of compensation 
payable under the Act, and an agreement so 
made can be enforced in the ordinary way 
15 Pat. 510=17 PatX.T. 279=1936 Pat. 
513. 

Sbo. 7.— 6fee 72 I.A. 11=LL.E. 1945 Ear. 
P.C. 127=1945 P.C. 56=(1945) 1 
249 (P.O.)j eited under sec, 8, gagra. 


LEG EBP. 

I See now the Land Acquisition Act, 1894. 

effect against the whole world. 15 Pat. 510 
=17 Pat.L.T. 279=1936 Pat. 513. 

Sec. 6 ; Compensation — ^Award op lump 
SUM on arbitration. — ^Wben the compensation 
payable under sec. 6 has been arrived at by 
arbitration proceedings and awarded in a 
lump sum, it is not permissible to go into 
e^dence in order to explain the award, al- 
though it may well be that there has bpen 
m over-payment. 15 Pat. 510=17 Pat.T. 
T. 279=1936 Pat. 513. 


WORKEB BY LESSEE UNDER ROYALTY 

EoLDms— C ompensation por. — ^I n the case 
of mines worked hyva lessee under royalty 
nola^s, the amount of compensation jointly 
payable to the royalty holders and the les- 

the value 

«f tile coal locked up, would otborivise 

the working 

eosts. lie value ao ascertained baa to be 



Power to ofiieer of Pro- 
vincial Government to 
enter an^ inspect the work- 
ing of mines. 
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the same being worked in such manner and under such restrictions as not to 
prejudice or injure the surface or works, and for any minerals not 
acquired by the ^ Provincial Government which cannot be obtained 
by reason of the action taken under the foregoing section; and if any dispute or 
question arises between the Provincial Government and the owner, lessee or 
occupier as aforesaid, touching the amount of those losses or exi enses the same 
shall be settled as nearly as may be in the manner provided for the settlement of 
questions touching the amount of compensation payable under the Land Acqui- 
sition Act, 1870 A 

10 . If any loss or damage is sustained by the owner or occupier of the 

lands lying over any such mines, the working where- 
and also for injury aus- prevented or restricted as aforesaid 

O^er wo?k.*^ ^ airway or being the owner, lessee or occupier of those 

mines) , by reason of the making of any such airway 
or other works as aforesaid, which or any like work it would not have been 
necessary to make but for the working of the mines having been so prevented 
or restricted as aforesaid, the Provincial Government shall pay full compensa- 
tion to that owner or occupier of the surface lands for the loss or damage so 
sustained by him. 

11. For better ascertaining whether any mine^ lying under land acquired 
in accordance with the provisions of this Act are 
being worked, or have been worked, or are likely to be 
worked so as to damage the land or the works thereon, 
an officer appointed for this purpose by the Pro- 
vincial Government may, after giving twenty-four 

hours notice in writing, enter into and return from any such mines or the works 
connected therewith; and for that purpose the officer so appointed may make 
use of any apparatus or machinery belonging to the owner, lessee or occupier 
of the mines, and use all necessary means for discovering the distance from 
any part of the land acquired to the parts of the mines which have been, are 
being or are about to be worked. 

12. If any owner, lessee or occupier of any such mines or works refuses 

~ , .to allow any officer appointed by the Provincial 

Government for that purpose to enter into and 
^ ' inspect any such mines or works in manner aforesaid, 

ie shall be punished with fine which may extend to two hundred rupees. 

13. If it appears that any such mines have been worked contrary td the 
provisions of this Act, the Provincial Government 
may, if it thinks fit, give notice to the ovmer, lessee or 
occupier thereof to construct such works and to adopt 
such means as may be necessary or proper for making 
safe the land acquired, and the works thereon, and 
preventing injury thereto; and if, after such notice, 

any such owner, lessee or occupier does not forthwith proceed to construct the 
works necessary for making safe the land acquired and the works thereon, the 
Provincial Government may itself construct the works and recover the expense 
thereof from the owner, lessee or occupier. 

14. When a statement under section 3 has been made regarding any land, 
and the land has been acquired by the Government, 
and has been transferred to, or has vested, by opera- 
tion of law, in a local authority or Company, then 
sections 4 to 13, both inclusive, shall be read as if for 
the words ‘^the Provincial Government’^ wherever 

iihey occur in those sections 2 [except in section 5, sub-section (5), and section 


If mines worlted contrary 
to provisions of tMs 
Act, Provincial Government 
may require means to be 
adopted for safety of land 
acquired. 


Construction of Act when 
land acquired lias been 
transferred to a local au- 
thority or Company. 


LEG BEP. 2 Inserted by sec. 2, 

1 See now the Land Acquisition Act (I of XXXVIII of 1920* 
1894). 


and Sell . 1, Act 
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8f] the words ^‘the local authority or Company, as the case may be, which has 
acquired the land’’, were substituted. 

15. [Pending cases,] Bep. hy the Bepealing cmd Amending Act (XX of 
1937), 8. 3 and Sch, IL 

DefiBiUon of local autho- 


rity and Company. 


16. In this Act — 


(a) “local authority” means any municipal committee, district board, 
body of port commissioners or other authority legally entitled to, or entrusted 
by the Government with, the control or management of any municipal or local 
fund; and 

(5) “Company” means a Company registered under any of the enact- 
ments relating to Companies from time to time in force in British India, or 
formed in pursuance of an Act of Parliament or by Royal Charter or Letters 
Patent. 

This Aet to be r^ad with purposes of all 

T.e.T.,1 Aet, 1870 . enactments for the time being in force, be read with 

and taken as part of the Land Acquisition Aet, 1870.^ 

THE LAND CUSTOMS ACT (XIX OF 1924). 


No. 

Year. ^ 

Short title. 

Amendments. 

XXI j 

1924 

The Land Customs Act 

Amended, Acts XIX of 1931, HI of 1937. 


Sections. 

1. Short title, extent and commence- 
meut. 

JJ. Definitions. 

3. Appointment of Land Customs 
Omcers. 

4. Establishment of Land Customs sta- 
tions and determination of routes. 

5. Permit for good| passing across 


CONTENTS. 

SECTION’S. 


frontier. 

6. Personal baggage. 

7. Penalties. 

8. Goods not to be passed on certain 
days or at certain times. 

9. Application of Act VIII of 1878. 

10 . Omitted* 

SO HE DXJ TiE . 

[30f/i Sepiemler, 1924, 
An Act to consolidate, amend and extend the Law relating to the levy of duties 
of customs on articles imported or exported iy land from or to territory 
outside '^[British] India. 

Whereas it is expedient to consolidate, amend and extend the law re- 
lating to the levy of duties of customs on articles, imported or exported by land 
from or to territory outside ^ [British] India; It is hereby enacted as follows: — 
Short title, extent and 1. (1) This Act may be called The Land 

commencement. CUSTOMS AcT, 1924.® 

( 2 ) It extends to the whole of British India 

(3) It shah come into force on such date® as the Central Government 
may, by notification in the Official Gazette, appoint. 

Definitions. unless there is anything repug- 

nant in the subject or context, — 

(^) W reference to the passing or import or export of goods “by 
land shall he deemed to include the passing or import or export of goods by 

my i^nd water-way constituting a foreign frontier or part of a foreiarn 
irontier : ® 


LEG PEE. 

Land Acquisition Act (I of 

1894) . 

a Inserted by Aet III of 1937. 

3]^r Statement of Objects and Eeasous, 
see Gazette of Inaia, 1924, Pt. Y, p. 112 r 
and for Report of Select Committee, see 


^id,, p. 135. 

4 Words ^except Aden’ omitted by A.O., 

1937. ’ 

5 This Act was brought into force on the 
13th December, 1924, see Gen. B. & 0., Vol. 
V, p. 616. 
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(6) “CMef Customs authority” means the Central Board of Eevenue 
constituted under the Central Board of Revenue Act, 1924, and includes, in 
relation to any power or duty^ which the Central Government may, by notifi- 
cation in the Official Gazette, transfer from the Central Board of Revenue 
2 [and entrust to a Provincial Government or an officer of a Provincial Gov- 
ernment under section 124 (1) of the Government of India Act, 1935, that 
Government or officer as the case may be] ; 

(c) “Collector of Land Customs” means a Collector of Land Customs 
appointed under section 3 ; 

(d) “dutiable goods” means any article on which a duty of land cus- 
toms is leviable by virtue of a notification issued under section 5 of the Indian 
Tariff Act, 1894; 

(e) “foreign frontier” means the frontier separating any foreign terri- 
tory from any part of British India; 

(/) “foreign territory” means any territory ®['* *] which has been 
declared under section 5 of the Indian Tariff Act, 1894, to be foreign territory 
for the purposes of that Act; 

(g) “land customs area” means any area adjoining a foreign frontier 
for which a CoUeetor of Land Customs has been appointed under section 3; 
and 

4[# * It 

3. (1) The Central Government may, by notification in the Official 

Appointment of Land Gazette, appoint, s for any area adjoining a foreign 
Customs Ofacers. frontier and specified in the notification, a person to 

be the CoUeetor of Land Customs and such other 
persons as ®[it] thinks fit to be Land Customs Officers. 

(2) The Central Government may delegate, ®[* •*] to the CMef Customs 
authority any power conferred upon 2 [it] by sub-section (1) and ®[* *] the 
CMef Cutsoms authority may delegate’ to any Collector of Land Customs any 
power to appoint Land Customs Officers wMch has been so delegated to it. 
Establishm^t of Land 4 rpjjg cjiief c-astoms authority may, by notifi- 

(a) establish land customs stations for the levy of land customs in any 
land customs area, and 

(b) prescribe the routes by wMch alone goods or any class of goods, 
specified in the notification, may pass by land out of or into any foreign terri- 
tory, or to or from any land customs station from or to any foreign frontier. 

6. (1) Every person desiring to pass any goods, whether dutiable goods 

or not, by land cut of or into any foreign territory 
Permit for goods passing g|,aii apply in writmg, in suih form® as the Chief 
across frontier- Customs authority may by notification in the Official 

Gcazette prescribe, for a permit for the passage thereof, to the Land Customs 
Officer m charge of land customs station established in a laud customs area 
adjoiuiug the foreign frontier across wMch the goods are to pass. 


‘ X/SG* IRUy • 

1 Tor the transference of such powers and 
duties to the I^ocal Grovernment of Burma, 
Oen. B. & 0 ., Tol. T, p, 616. 

2 SubstittLted by A.O., 1937. 

3 Words Mother than temtory forming 
part of a State in India ^ omitted by Act III 
of 1937, ^ , 

4 Cl. (70 definnig ‘Official Gazette’ omit- 
ted by A.O., 1937, 

*5 For notification making such appoint- 


ments, see Gen. E, & O., Vol. V, pp. 616- 
617. 

6 Words referring to Local Government 
omitted by A.O., 1937. 

7 For liTotification making such delega- 
tions, see Gen. B. & O., Vol. V, p. 617. 

8 For such Notifications, see iHd., pp. 613- 
620. 

9 For Notification prescribing such foraty 
See Gen. B* & O., *Vol. V, p. 620% 
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(2) When the duty on such goods has been paid or the goods have been 
found by the Land Customs Officer to be free of duty, the Land Customs 
Officer shall grant a permit certifying that duty has been paid on such goods 
or that the goods are free of duty, as the case may be* 

(3) Any Land Customs Officer, duly empowered by the Chief Customs 
authority in this behalf, may require any person in charge of any goods which 
such Officer has reason to believe to have been imported, or to be about to be 
exported, by land from, or to, any foreign territory to produce the permit grant- 
ed for such goods; and any such goods which are dutiable and which are un- 
accompanied by a permit or do not correspond with the specification contained 
in the permit produced, shall be detained and shall be liable to confiscation: 

Provided that nothing in this sub-section shall apply to any imported 
goods passing from a foreign frontier to a land customs station by a route 
prescribed in that behalf* 

(4) The Chief Customs authority may, by notification^ in the Official 
Gazette, direct that the provisions of this section, or any specified provisions 
thereof, shall not, in any land customs area specified in the notification, apply in 
respect of goods of any class or value so specified. 


6. A Land Customs Officer empowered in this behalf by the Chief Customs 


Personal baggage* 


authority shall pasj free of duty any goods imported 
or exported by land by any passeoger, if he is 


satisfied that the goods are the passenger’s personal baggage in actual use* 


Penalties. 7. Any person who — 

(а) in any case in which the permit referred to in section 5 is required, 
passes or attempts to pay any goods by land out of or into any foreign terri* 
tory through any land customs station without such permit; or 

(б) conveys or attempts to convey to or from any foreign territory or 
to or from any land customs station any goods by a route other than thb route,, 
if any, prescribed for such pasasge under this Act ; or 

(c) aids in so passing or conveying any goods or, knowing that any 
goods have been so passed or conveyed, keeps or conceals such goods or permits 
or procures them to be kept or concealed; 

shall be liable to a penalty not exceeding, where the goods are not dutiable fifty 
or, where the goods or any of them are dutiable, one thousand rupees, and 
any dutiable goods in respect of which the offences has been committed shall be 
liable to confiscation. 


LEG EEE. 

iFor sTicli a Notification, Gen* E. & 
0., Vol. V, p. 621. 

2 Sec, 7 has been numbered as sub-sec. (1) 
find sub-secs. (2) and (3) newly added by 
Apt XIX of 1931* 

Sec. 7: Oabeying non-dxjtiablb goods 
rttroOUT DEEMIT — ^EnQUIEY into Oi’FENCe. — 
Where a person carries non-dutiable goods 
from foreign territory to British teirilory 
without a permit, tlie offence if any, would 
be one to be dealt with only by the X>and 
Customs Officer himself under see. 7 and 
would not constitute an offence for which a 
complaint could be made to a Magistrate* 
1938 M* 888 (2)=65 M.L.J. 837. 

Sec. 7 (1) (c): Onus. — ^The onus is on 
the prosecuidou to prove that the goods were 
tahen by land from foreign territory to 
B;ritdfh territory at a time Vhen such goods 
are dutiable* 1933 M* 888 (2)=66 M.L.J. 
837* When a person is charged for an 
offence under «ec. 7 (1) (o) of the Land 


Customs Act the onus is on the prosecution 
to show that dutiable goods had been taken 
by land form a foreign territory. Where 
the case for the prosecution was that the 
accused had previously purchased certain 
bars of silver in Karaikal, had arranged to 
bring them to a place in British India and 
was caught ip the processs of removing them 
from that place to another place in British 
India, (2) that in the case of non-dutlable 
was not liable to be convicted in the absence 
of proof that the goods had been passed by 
land from the French territory into British 
India. (2) that in the case of non-dutiable 
goods, for which the accused had no permit]^ 
the offence could be dealt with only by the 
Land Customs Officer under sec* 7 and would 
not^ constitute an offence for which a com- 
plaint could be made to a Magistrate* Where 
the confession of the accused is the onlr 
evidence against h^, it must be taken ak 
a whole and nothing can be read into it 
which is not contained {here. 65 M.L.J* 
837=1933 M* 888 (2). 
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i[(2) Where any dutiable goods, or any goods in respect oi which a 
notification under sectio nl9 of the Sea Customs Act, 1878, prohibiting the 
bringing or taking by land of such goods into British India or any specified part 
thereof, has been issued, are passed by land out of any foreign territory and 
the Land Customs Officer is of opinion that an offence under sub-section (1) 
has been committed in respect of such goods and that the penalty provided in 
that sub-section is inadequate, he may make a complaint to a magistrate having 
jurisdiction. 

(3) Such magistrate shall thereupon inquire into and try the charge 
brought against the accused person and, upon conviction, may sentence him to 
imprisonment of either description for a term which may extend to six months, 
or to fine not exceeding one thousand rupees, or to both, and may confiscate 
the goods in respect of which the offence has been committed. ] 

8, No goods other than personal baggage or goods belong to ^[the 

Goods not to be passed Crown] or mails shall be delivered or passed at 

on certain days or at cer- any land customs station, eyeept with the special 

tain times. permission of the Land Customs Officer in charge 

thereof, — 

(a) on any public holiday within the meaning of section 25 of the Nego- 
tiable Instraments Act, 1881, or on any day on which the passage and deli- 
very of goods at such land customs station has been prohibited by the Chief 
Customs authority by notification, in the Official Gazette; or 

(&) on any day except between such hours as the Chief Customs autho- 
rity may, by a like notification,® appoint* 

9. (1) The provisions of the Sea Customs Act, 1878, which are specified 

.... ^ . _____ in the Schedule, togethir with all notifications, orders 

of 18^8 forms issued, made or prescribed thereunder^ 

shall, so far as they are applicable, apply for the 
purpose of the levy of duties of laud customs under tlto Act, in like manner as 
they apply for the purpose of the levy of duties of customs on goods import- 
ed or exported by sea. 

(2) For the purpose of such application the said provisions, notifica- 
tions, orders, rules and forms may be construed with such alterations as may be 
necessary or proper to adapt them for the said purpose, but not so as otherwise 
to affect the substance thereof, and in particular — 

(а) references to bills of entry and to shipping bills shall be deemed to 
be references respectively to applications for permits to import and applications 
for permits to export such as are referred to in section 5 ; 

(б) references to a Chief Customs Officer shall be deemed to be refer- 
ences to a Collector of Land Customs; 

(c) references to a Customs Collector shall be deemed to be references 
to a Land Customs Officer f6r the time being ia charge of a land Customs 

li!EG. Were charged and convicted by a Sub-IVTagis* 

1 Sec. 7, renumbered as sub-sec. (1) and (3) trate for offences under secs. 7 (1) (a) and 

and (3) newly added by Act XIX of 1931. (<?) respectively of the Land Customs Act 

2 Substituted for ‘Government' by A.O., because certain goods were smuggled into 

1937. British India from the adjoining yrench 

2 For such Notification, see Oen- B. & territory by them, but the Sub-Divisional 

O., Tol. V, pp. 622-623. Magistrate on appeal while confirming, the 

findings of fact held that the complaint filed 

Sec. 7 (2).— Under sec. 7 (2) a Land Cus- by the Sub-Inspector of Land Customs was 
toms officer is competent to make a com- not competent in order to adjudicate upon 
plaint to a Magistrate- In view of the Noti- the value of the goods exceeding Ua. 50 : 
fication of the Governor-General in Council Seld, that by the Government Notification 

under sec. 3 (1) of the Act, appointing all under sec. (2) was a Land Customs Officer 

Sub-Inspectors of Customs to be Land Cus- and hence competent to make the complaint 

toms is competent to prefer a complaint to Magistrate » Therefore the convictions and 
under sec. 7 (3), because he is a Land Cus- sentence were right. (1938) 1 M,LJ. 815 
toms officer. 47 L.W. 676==:1938 Mad. 713 =47 L.W* 576=1938 Mad* 713. 

=(1938) 1 M.L.J. 815. Where two persons 
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station or duty authorised to perform all, or any special, duties of an officer so 
in charge; 

(d) references to a custom-house shall be deemed to be references to a 
land customs station; 

(e) references to a customs-port shall be deemed to be references to a 
land custona area; 

(/) references to a foreign port shall be deemed to be references to 
foreign territory; 

(p) references to goods brought by sea to, and to goods shipped or 
brought for shipment at, a customs port shall be deemed to be references res- 
pectively to goods brought across a foreign frontier into a land customs area 
and to goods brought to a land customs station for export ; 

{h) references to Officers of Customs shall be deemed to be references 
to CoUectors of Land Customs or Land Customs Officers appointed under this 
Act; 

(1) references to persons on board of any vessel or boat in any port or 
to persons laniliTig shall be deemed to be references to persons who have en- 
tered a land customs area from foreign territory; and 

(j) references to “this Act” shall be deemed to be references to the Sea 
Custom Act, 1878, as applied for the purposes of this Act, or to this Act, as 
the case may require . 

10. [Omitted ly Act III of 1937.] 

THE SHEDULK. 

(See Section 9.) 

‘ Prapiiions of the Sea Customs Act, 1878 which are made applicable for the purpose of the levy oj duties 
land customs. 

Sections 4, 8 to 10, si, S 3 , 25, s6, sg to 36, 37, (except the prot-iso), 38 to 40 t[Section 88,] 
Section 167, Nos. i 8, 9, 37 to 40, and 72 to 80, Sections *[168] to 176, 178 to 181 ; 182 to 184, 
i86 to 197 and 200 to 204. 

— Extracts from the Land Customs (Amendment) Act (III of 1937). 
— Hhe foUowng extracts from the Land Cnstoms (Amendment) Act (III of 
1937) may also be read in connection *witb this Act: — 

Section 6 . (1) The Acts mentioned in the 

Eepeals. Schedule are her» 5 by repealed to the extent specified 

in the fourth column thereof. 

( 2 ) All notifications published and all rules and orders made, or deemed 
to have been made, under any of those Acts and in force immediately before 
the commencement of this Act shall, so far as they are not inconsistent with the 
Land Customs Act, 1924, be deemed to liave been published and made under 
that Act. [Vide Section 6 of Am. Act III of 1937.] 

THE SCHEDULE. 

' Enactments Repealed. 


' ^ [See Section 6 (1) .] 

t ' 1 

year. 

V t 

No. j 

j Short title. 

1 Extent of repeal. 

1 


Acts of the Governor^G^neral in Council. 

im 

1857 

1 

. VI 

XXIX 

' The Madras Inland Customs 
Act, 1 ^ 44 , 

The Bombay Land customs 
Act. 1857 . 

So much as has not been repealed. 

So much as has not been rerealed. 


; LEG. REE. 

^ i l^y Act HI ot 1^87 . 


2 Substittited for ‘169 ’by Act III of 1987. 
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Year. 

No. 

Short title- ! 

1 

Extent of repeal. 

1874 

XV 

The Laws Local Extent 
Act, 1874. 

So much of the Second Schedule as 
relates to Act VI of 1844. 

1901 

XI 

The Amending Act, 1901. 

So much of the First Schedule as re- 
lates to the Madras Inland Customs 
Act, 1874, and the Inland Customs 
(Amendment) Act, 1893. 

1920 

xxxiri 

The Devolution Act, 1920. 

Acts of the Indian Leg 

So much of the First Schedule as rela- 
tes to Act XXXI of 1857. 
islature. 

1934 

XIV 

The sugar (Excise Duty) 
Act, 1934. 

Sub-section (2) of section 6. 

1934 

XXXII 

The Indian Tariff Act, 
1934. 

Madras Act. 

Section 7. 

1893 

II 

The Madras Inland Cus- 
toms (Amendment) Act, 
1^93. 

Bombay Acts.] 

The whole. 

1915 

III 

The Bombay Decentraliza- 
tion Act, 1915. 

The Second Schedule. 

1921 

II 

The Bombay Short Titles 
Act, 1921. 

So much of the Schedule as relates to 
the Bombay Land Customs Act, 1857. 


THE LANDHOLDEES® PUBLIC CHARGES AND DUTIES ACT 

(II OF 1853 ), 1 

Short title given, Act XIV of 1897. 

Declared in force — 

throughout British India except as regards the Scheduled Districts Act : XV of 
1874 S» 3 * 

in the Sonthal Parganas Reg* 3 of 1872, S* 3 as amended by Reg. 3 of 1899, S. 3; 
in Upper Burma (except the Shan States) Act Xlll of 1898, S* 4. 


[4dh February, 1853. 

Act to remo'Oe doubts as to the liability of all subjects of Her Majesty to the 
same jurisdiction as Natives in respect of public and Folice''duties and pub* 
lie charges incident to the holders of land or their local Agents or Managers. 
Whereas by virtue of Act No. IV of 1837 it is lawful for any subject of 
p . - Her Majesty to acquire and hold in perpetuity, f r for 

any term of years property in land, or in any emolu* 
ments issuing out of land, in any part of the territories under the Government 
of the East India Company; 

and whereas doubts have arisen whether all subjects of Her llajesty 
acquiring or holding property in land or in any emoluments issuing out of land, 
or acting as local agents or managers of such property, are subject to the same 
jurisdiction as Natives for enforcing the discharge of public and police duties 
incident to the holding of such property, or for the enforcement of public char» 
ges and assessments upon or in respect thereof 5 

and whereas it is just and reasonable that all persons who may think fit 
to hold such property, or to be the local agents or managers thereof, should be 

LEO. HBF. Duties Act, 1853.*^ See tbe M iaA Sliort 

Laudlioldets^ Fublle diarges and Titles Act XI? of 
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liflVilA to the public burthens and duties incident thereto, and in case of neglect 
or refusal to discharge the same, should be subject to the same jurisdictions as 

Natives; - ■ ' " i -> 

It is therefore declared and enacted as follows: — 

1. No person whatever, being the owner, holder or farmer of any pro- 
perty in land or in any emoluments issuing out of 
Non-exemption _ from lan H, in any part of the said territories, whether in 

^MLdLlderaf*ete!*,^by reaLn perpetuity or for a term, or, being a local agent or 

of place of birth, or of manager of any such property, is, by reason or his 

descent. place of birth, or by reason of his descent, exempt 

from any public charge or assessment, or from any 

duty connected with the police, or with the salt or opium revenue, or from uny 

duty whatsoever of a public nature, to which he would otherwise be subject, as 

the owner or holder of such property, or as a local agent or manager thereof. 

, 2. For the non-payment of any such public charge or assessment, or for 

, the breach of any such duty as aforesaid, or for any 

Amenability to laws, etc., neglect or misconduct in the discharge thereof, every 

^ person, whatever may have been his place of birth, 

such charges and duties. ^ 

regulations and procedure, and to the same jurisdiction, as if he were a Native 
of the said territories. 


THE LAND IMPROVEMENT LOANS ACT (XIX OP 1883). ^ 


Year. 

No. j 

Short title. 

i 

1 Amendments. 

1883 

XIX 

The Land Improvement Loans 
Act, 1883. 

Repealed in part, XII of 1891 ; XVI 
of 1908, S* 93. 

Repealed in part and amended, VIII 
of 1906. 

Amended, XVIII of 1889; IV of 1914* 


CONTENTS. 


Sections* 

1. Short title. 

Local extentj Commencement. 

2 . Acts XXVI of 1871 and XXI of 1876 
repealed. 

3 . ‘ ' Collector ^ ^ defined . 

4. Purposes for which loans may be 
granted under this Act* 

5. Mode of dealing with applications 
for loans. 

6. Period for repayment of loans. 

7. Eecovery of loans. 



8. Order granting loan conclusive on 
certain points. 

9 , Liability of joint borrowers as 
among themselves. 

10. Power to make rules. 

11. Exemption of improvements from 
assessment to land revenue. 

12. Certain powers of Provincial Govern- 
ment to be exercisable by Board of Bevehue 
or Pinancial Commissioner. 


[12th October, 1883. 

An A6t to consolidate and amend the lam relating to loans of money by the OoV‘ 
ernment for agricultural improvements.^ 


liBG. BE?. 

IPor the Statement of Objects and Bea- 
Bons, Bee Gasette of India, 1882, Pt- V, p. 
S>54} for Beport of the Select Committee, see 
ibid., 1883, Supplement, p. 1296; for pro- 
ceedings in Council, see ibid., 1882, Supple- 
ment, pp. 494 and 1697; ibid., 1883, Supple- 
ment, I* ^071. 


2 Instruments executed by persons taking 
loans or by their sureties, as Security for the 
repayment of such loans, are exempted from 
stamp-duty — see the Indian Stamp Act, 1889, 
Sch. I, Art. 40. Exemption (1), General 
Acts, Vol. y and Notification uader see. 9, 
Gen. E. and 0., and see, 2 (2) of this Act. 
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Whereas it is expedient to consolidate and amend the law relating to 
loans of money by the Government for agricnltiixal improvements ; It is hereby 
enacted as follows: — 

, 1. (1) This Act may be called The Land Im- 

baon title. provement Loans Act, 1883. 

(2) It extends to the whole of British India, but shall not come into 
force in any part of British India, until such date as 
^ Local extent, commence- Provincial Government ^ may by 

’ notification in the Official Gazette, appoint in this 

behalf. 

2. (1) The Land Improvement Act, 1871, and Act XXI of 1876 {An Act 

to amend the Land Improvement Act, 1871), shaU, 
Acts 2:xyi of 1871 and g^cept as regards the recovery of advances made be- 
0 I lepca ec . comes into force and costs incurred by 

the Government in respect of such advances, be repealed. 

(2) When in any Act, Kegulation or Notification passed or issued before 
this Act comes into force, reference is made to either of those Acts, the refer- 
ence shall, so far as may be practicable, be read as applying to this Act or the 
corresponding part of this Act. 

3. In this Act, ‘‘Collector’^ means the CoUeetor of land-revenue of a dis- 

‘‘CoUector^^ defined. Deputy Commisisoner, or any officer em- 

powered by the Provincial Government by name or 

by virtue of his office to discharge the functions of a ^ Collector under this Act* 

4. (1) Subject to such rules as may be made under section 10, loans may 

be granted imder this Act, by such officer as may. 
Purposes for wMch loans from time to time, be empowered in this behalf by the 
may be granted under tMs provincial Government, for the purpose of making 

any improvement, to any person having a right to 
make that improvement, or, with the consent of that person, to any other per- 
son. 

(2) ‘‘improvement’^ means any work which adds to the letting value of 
land, and includes the following, namely; — 

{a) the construction of wells, tanks and other works for the storage, 
supply or distribution of water for the purposes of agriculture, or for the use of 
men and cattle employed in agriculture; 

(6) the preparation of land for irrigation; 


LEG. EEF, 

iTbe words ‘^witb tbe preivous sanction 
of tbe Governor-General in Council^' in secs. 
1 and 4 (/) were repealed by sec. 2 of tbe 
Land Improvement and Agriculturists’ Loans 
(Amendment) Act, 1906 (VIII of 1906), Gen- 
eral Acts, Vol. VI. 

2 Cf, S. 3 (10) of tbe General Clauses Act 
(X of 1897) . For ofbcer empowered in Sjnd, 
^ee Bombay, Gazette, 1901, Part I, p. 1094. 

Stec. 4. — Tbe words of sec. 4, are unambi- 
guous and can only be held to apply to im- 
provements wbicb bave not been elf ee ted at 
tbe time when tbe loan was granted and can- 
not be held to apply to improvements wbicb 
bad already been carired out at tbe lime 
When tbe loan was made. Therefore tbe 
Government cannot be allowed to bave priority 
in respect of advances applied for and made 
after tbe improvements were carried oat with 
funds belonging to a private individual. A 
eompariaoxL of A of the Land Improve** 


ment Loans Act and See. 4 of tbe Agricul- 
turists’ Loans Act would show that if a loan 
would be granted under tbe Land Improve- 
ment Loans Act, it would not be granted 
under tbe Agriculturists’ Loans Act. I.L.A^ 
(1939) Mad. 1017=1939 Mad. 711 (1939) 2 
M.L.J. 23. A mortgagee under tbe Land 
Improvement Loans Act cannot be given 
priority in respect of lands other than those 
for whose benefit the loan was granted* 
There is no justification for giving priority 
in respect of a mortgage of properties wbicb 
are not intended to be benefitted by the loan 
granted under the Act. 1938 M.W,N. 289=* 
1938 Mad. 583. A loan granted for the pur- 
pose of Weeding the land and for making a 
stone pavement in a part of it is one for a 
purpose wbicb falls under the Land Improve- 
ment Loans Act. A loan for such a pur- 
pose does not come under the Agriculturists^ 
Loans Act. 41 Bom.L.B. 2575=1930 BoiUt 
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(c) the drainage, reclamation from rivers or other waters, or protection 
from floods or from erosion or other damage by water, of land used for sigricnl- 
tnrai purposes or waste land which is culturable ; 

{d) the reclamation, clearance, enclosure or permanent improvement of 
land for agricultural purposes j 

(e) the renewal or reconstruction of any of the foregoing works, or alte- 
rations therein or additions thereto; and 

(/) such other works as the Provincial Government ^ *■] 

may, from time to time, by notification in the Official Gazette, declare to be 
improvements for the purposes of this Act. 

6. (1) When an application for a loan is made under this Act, the Officer 
Mode of dealing wifch application is made may, if it is, in his 

appiicaUon for loans. opinion, expedient that public notice be given of the 

application, publish a notice, in such manner as the 
Provincial Government may, from time to time, direct, calling upon ail iiersons 
objecting to the loan to appear before him at a time and place fixed therein and 
submit their objections. 

(2) The Officer shall consider every objection submitted under sub-sec- 
tion (1), and make an order in writing either admitting or overruling it: 

Provided that, when the question raised by an objection is, in the opinion 
of the officer, one of such a nature that it cannot be satisfactorily decided except 
by a Civil Court, he shall postpone his proceeding on the application until the 
question has been so decided. 

6. (1) Every loan granted under this Act shall be made repayable by in- 

stalments (in the form of an annuity or otherwise) 
Period for repayment of such period from the date of the actual ad- 

vance of the loan, or, when the loan is advanced in 
instalments ^[from the date of the advance of the instalment actually paid] 
as may, from time to time, be fixed by the rules made under this Act, 

(2) The period fixed as aforesaid shall not ordinarily exceed thirty-five 


years. 

‘ (3) The Provincial Government making 

the rules fixing lie period shall, in considering whether the period should extend 
to thirty-five years, or whether it should extend beyond thirty-five years, nave 
regard to the durability of the work for the purpose of which the loan is granted, 
and to the expediency of the cost of the work being paid by the generation of 
persons who will immediately benefit by the vj^ork, 

7. (1) Subject to such rules as may be made under section 10, aU loans 

Epcoverv of loans granted under this Act, aU interest (if any) oharge- 

Becoveiy ot wans. (thereon) and costs (if any) incurred in making 

the same, shall, when they become due, be recoverable by the Collector in all or 
any of the following modes, namely : — 


LEG. EEE. 

1 The -words ‘ ‘ -with -the pre-nous sanction of 
the Goyeimor-Gejtteral in Council'^ omitted by 
Act (VIII of 1906 ), sec. 2. 

2 Bnbstitnted for * * from the date of the 
actual advance of the last instalment^' by 
see. 2 of Act ZVIII of 1899. 

3 The words *‘and Governor-General in 
Conncil’^ and the words *^and sancxioning*' 
Were repealed by sec. a of Act VIII of 1906. 


B 350 . 7*— The effect of 7 (1) (e) is to 
create a charge npon the property for the 
benefit of which the loan is taken. 1939 N. 
hJ. 285. 800 aUo 69 P.B. 1869; 26 Mad. 
4 loaiiL advanced under the Land Im- 


provement Loans Act is, subject to the pro- 
viso to see. 7 (c), a first charge on the land 
for the improvement of which the loan is 
advanced; and the statutory charge created 
by sec.7 is enforceable against the land even 
in the hands of a hona fide purchaser for 
value without notice of the charge. The pur- 
chaser cannot seek to exempt the land he 
has purchased from the charge by replying 
on sec. 100, T.P. Act. 41 Bom.L.R. 257:= 
1939 Bom. 183, The words of the proviso 
to see. 7 clearly mean that the interests of 
third parties the rights of an occupancy 
tenant) are protected, but that the interest 
of the borrower and the interest of a mort- 
gagee or charge holder from the mortgagor 



S. 8] The Land iMPRovErnKT Loans Act (XIX oe 1883)0 3237 


(a) from tlie borrower- -as if they were arrears of land-reTentie due by 


him; 

(T)) from Ms surety (if any) as if they were arrears of land-reYCnue 
due by him; 

(c) out of the land for the benefit of which the loan has been granted— 
as if they were arrears of land-revenue due in respect of that land; 

(d) out of the property comprised in the collateral security (if any) — 
accordinsr to the procedure for the realisation of land-revenue by the feale of 
immovable property other than the land on which that revenue is due: 

Provided that no proceeding in respect of any land under clause (c) shall 
affect any interest in that land which existed before the date of the order grant- 
ing the loan, other than the interest of the borrower, and of mortgagees of, or 
persons having charges on, that interest and, where the loan is granted undur 
section 4 with the consent of another person, the interest of that person, and of 
mortgagees of, or persons having charges on, that interest. 

(2) When any sum due on account of any such loan, interest, or costs is 
paid to the Collector by a surety or an owner of property comprised in any 
collateral security, or is recovered under sub-section (1) by the Collector from a 
surety or out of any such property, the Collector shall, on the application of the 
surety of the owner of that property (as the case may be), recover that sum on 
his behalf from the borrower, or out of the land for the benefit of which the 
loan has been granted, in manner provided hv sub-section (1) . 

(3) It shall he in the discretion of a Collector acting under this section 
to determine the order in which he will resort to the various modes of recovery 
permitted by it. 

8. A written order under the hand of an officer empowered to make loans 


Order grantingr loan con- 
clusive on certain points. 


under this Act granting a loan to, or with the consent 
of, a person mentioned therein, for the purpose of 
earrving out a work described therein, for the benefit 


wif-li ipffard to the property would be e's:tin- 
gufshed by a sale under see 7 (1) (c) even 
though the mortgage may have been created 
before the date of the loan, 195 10. 849= 
43 Bom.Xj.B. 600=1941 Bom. 300. The G-ov- 
ernment has a first charge on the land for 
the takavx loan granted to the agriculturist 
for imnroving that land. 86 NL.T?. 340— 
1930 3Sr.^ 195=13 N.L.J. 23; 1926 All. 574. 
Proceedings of Collector in recovering loans 
under see. 7 Cl) ''as if they were arreais of 
land revenue'^ is neither a "suit’' ^or e3?ecu- 
tion of decree of Court. 109 I.C. 145=5 
Eano- 806=1928 Bang. 81. The non-inclu- 
sion of <*ondition 14 of the conditions appen- 
ded fo form I annexed to the rules under the 
Lfand Tmurovement Loans Act, in a bond for 
a takavi loan under the Act, as provided by 
B. 12 of the rules, does not have the effect 
of depriving the Collector of the power to 
proceed under sec. 7 (1) (o) of the Act.* 182 
I.a 635=41 Bom.L.B. 257=1939 Bom. 183. 
It is clear on a perusal of sec. 7 that it was 
the intention of the Legislature that 
the liability for the takavi loan should 
rest primarily on the land for the bene- 
fit of which the loan was taken. Sub- 
of Sec. 7 gives the Collector absolute 
discretion to determine the order in which 
he should resort to the various modes of re- 
covery Permitted by the section. 41 Bom,L. 
B. 157=1939 Bom. 183. The failure of the 
Collector to send a copy of tbe order to the 
Sub-Begistrar for registration as required by 
Sec. 89 of the Begistration Act cannot affect 


the operafion of sec. 7 of the Land Imorove- 
mpnt Loans Act. The Bearistration Act it- 
self provides no penalty for non-compliance 
with the provisions of sec. 89. There is also 
no provision in the Land Improvement Loans 
Act which requires that a copy of tjhe order 
sanctioning the loan should be Sent to the 
Sub-Besristrar . 41 Bom.L.B. 267=1939 Bom. 
183. Sec. 161, IT.P. Land Bevenue Act has 
to be read with see. 7 of this Act- 24 A.L. 
J 718=1926 All. 574. 

Stcc. 7 (1) (a), — "Borrower” — ^IMeaningof 
— ^Discharge of original borrower .and substi- 
tution of assignee in his place — ^Bffect- See 
44 Bom.L.B. 668=1942 Bom. 300. 

Stscs. 7 ANp 12. — Under sec. 7 the land for 
which the advance is made for improvement 
is a Security to the Groveimment for the pur- 
pose of securing the repayment of Advance- 
27 I.C, 391. Where the certificate executed 
by the Collector at the time of granting loan 
and registered under sec. 12 stated that, for 
repayment of the loan with interest, the im- 
movable property specified in the margin and 
the land on which the improvement was to 
be made was hypothecated to the Go-^em* 
ment, the Government obtains a perfectly 
good charge on the land and ig en- 
titled to enforce the charge by sale in 
the ordinary manner. 27 I.C. 391 > 7he 
language of the proviso to »ec. 7(11 shows 
the intention of the Lefiri^lgtnre to give 
improvement loans priority over existing^ iff* 
cumbrances. 18 N.L.J, 193. 
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of land specified therein, shall, for the purposes of this Act, be conclusive 
evidence — 

(a) that the work described is an improvement within the meaning of 
this Act; 

(J) that the person mentioned had at the date of the order a right to 
make such an improvement; and 

(c) that the improvement is one benefiting the land specified. 

9 When a loan is made under this Act to the members of a village com- 

liabiUiy of joint barrow- Persons on such terms that aU 

ers as among tieinselves. of them are jointly and severally bound to the brovern- 

ment for the payment of the whole amount payable in 
respect thereof, and a statement showing the portion of that amount which as 
among themselves each is bound to contribute is entered upon the order grant- 
ing the loan and is signed by each of them and by the officer making the order, 
that statement shall be conclusive evidence of the portion of that amount which 
as among themselves each of those persons is bound to contribute . 

10 The Provincial Government ^ 

Power to make rules notification in the 

Official Gazette, make rules consistent with this Act 
to provide for the following matters, namely : — 

(a) the manner of making applications for loans; 

(J) the officers by whom loans may be granted; 

(e) the manner of conducting inquiries relative to applications for loans, 
and the powers to be exercised by officers conducting those inquiries. 

(d) the nature of the security to be taken for the due application and 
repayment of the money, the rate of interest at which, and the conditions under 
which, loans may be granted, and the manner and time of granting loans ; 

(e) the inspection of works for which loans have been granted; 

(/) the instalments by which, and the mode in which, loans, the interest 
to he charged on them and the costs incurred in the making thereof, rhall be 
paid; 

(g) the manner of keeping and auditing the accounts of the expenditure 
of loans and of the payments in respect of the same ; and 

(h) all other matters pertaining to the working of the Act. 

11. WTien land is improved with the aid of a 
ExemT)tioii of improve- loan granted under this Act, the increase in value 
ments from assessment to derived from the improvement shall not be taken 
land-revenne- account in revising the assessment of land-reve- 

nue on the land: 

Provided as follows ; — 

(1) Where the improvement consists of the reclamation of waste-land, 

or of the irrigation of land assessed at unirrigated rates, the increase may be so 
taken into account after the expiration of such period as may be fixed by rules 
to be framed by the Provincial Government * * * * *]; 

(2) nothing in this section shall entitle any person to call in question 
any assessment of land-revenue otherwise than as it might have been called in 
question if this Act had not been passed. 

»[12. The powers conferred on Provincial Government by sections 4 

LEG. EEE. emor-General in Connoil” onutted by Act 

IThe woras” subject to the control of the Vni of 1906, sec. 5. 

Governor-General in Council” were omitted 8 Inserted by Act IV of 1914, sec. 2 and 
by Act rv of 1914, see 2 and Sch., "Part I. Sch., Part I. 

2 The words * ‘with the approval of the <5ov- 
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The Laws Local Extent Act (XV op 1874 )* 

(1), 5 (1) and 10 may, in a Province for wWeli tliere 
C rtain Pov ts nf ^ Board of Revemie or a Financial Commissioner, 
Provincial Government exercised in the like manner and subject to the like 
to be exercisable hy Board conditions by such Board or Financial Commissioner, 
of Revenue or Financial as the case may be : Provided that rules made by a 
Commissioner, Board of Revenue or Financial Commissioner shall be 

subject to the Control of the Provincial Govern- 
ment.] 


THE INDIAN LAW REPORTS ACT (XVIII OP 1875).' 


Year. 

No. 1 

Short title. 

Amendments. 

1875 j 

XVII 

! 

1 

The Indian Law Reports Act, I 
1875. ! 

Repealed in part, Xll of 1P76- 
Amended, XXX VTTI of 1920 ; XXXII of 
1925 and XXXIV of 1926. 


Short title. 
Local extent. 
Commencement. 


[IStJi October, 1875. 

An Aci for the improvement of Law Reports, 

[Preamble.] Omitted by the Government of India (Adaptation of Indian 
Laws) Order, 1937, 

1. This Act may he called The Indian Law 
Eeobts Act, 1875. 

It extends to the whole of British India; 
and it shall come into force on such day rs the 
Central Government notifies in this behalf in the 

Official Gazette. 

2. [Repeal of Act 11 of 1875.] Rep, by the Repealing Act, 1876 (XII of 
1876), 

3. No Court shall he hound to hear cited, or shall receive or treaf as an 

^ . . _ authority binding on it, the report of any ease ^fdecid- 

^ after the said day by any Court in IBritish 

authonsed reports. ^ purposes of the 

Government of India Act, 1935] other than a report published under the autho- 
rity of 3 [any Provincial Government] . 

4. Nothing herein contained shall be construed 
Authority of judicial de- to give to any judicial decision any further or other 
^^^ons, authority than it would have had if this Act had not 

been passed. 


^ THE LAWS LOCAL EXTENT ACT (XV OP 1874). 


Year. 


Vo. 


Short title. 


Amendments. 


1874 


XV 


Laws Local Extent Act. 


Repealed in patf, VTTT of 1875 : XTI of 1876 ; 
XVTIIof 1877; VI of 1878;XTof 1878; 
XX VT of 7881 ; X of 1882; VITIof 1887; 
IX of 1877; VII of 1889: xin of 1889; 
VTII of 1890; XIT of 1891 ; JV of 1894; 
IX of 1894; XI of 1901 ; I of IO03 ; IV of 
1922; XXI of 1923; XII of 19 V; ITT of 
1037 and T of 1938. Amended. XIT of 1891. 


LEa. BEF. 

iFor the Statement of Objects and Rea- 
sons, eee Gazette of India, 1876, Pt, V, p. 
139; for Proceedings in Council, see ihiS., 
Extra Supplement, dated 31st ‘Inly, 3875, 
p. 5, and ibid.. Extraordinary, dated 25th 
October, 1875, p. 1. 

2 Substituted by A.O., 1937 for ** decided 


by any of the said High Courts or by the 
Chief Court of Oudh on or after the said 
day^'. 

3 Substituted by A.O., 1937 for ^'any Local 
Government ’L 


Secs. 3 Aim 4. — Object of sec. 3, see 28 C. 
289; 4 O.W.]Sr. 732; 28 0. 171 (duly certi- 
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THE LAWS LOCAL EXTENT ACT (XV OF 1874),^ 
CONTENTS. 


Pebahblb. 

“Beotions, 

lo Short title. 

2 , iBterpretation-clause . 

S, Local extent of Acts in first schedule. 

4. Local extent of enactments in second 
schedule. 

5. Local extent of enactments in third 
schedule. 

6. Local extent of enactments in fourth 
schedule . 

7. Local extent of enactments in fifth 
schedule . 

8. Sayings, 

9. [jBepeoIe^.1 

SCHEDULES. 

EmsT Schedule. 

Enactments in force throughout the whole 
of British India, except the Scheduled l)is« 
tricts. 

Second Schedule. 

Enactments in force throughout the who'*e 
of the territories subiect to the Government 
of the Governor of Fort Saint ^ George in 
Council excepi the Scheduled District. 

Third Schedule. 

Enactments in force throughout the whole 
of the territories subject to the Go^rorninent 
of the Governor of Fort St. George in 
of the Governor of Bombay in Council, ex- 
cept the Scheduled Districts. 

, Fourth Schedule. 

Enactments in force throughout the whole 


of the territories subject to the Government 
of the Lieutenant Governor of Bengal except 
the Scheduled Districts. 

Fipth Schedule. 

Enactments in force throughout the whole 
of the territories subject to the Government 
of the Lieutenant-Governor of the North-Wes- 
tcin Piovinces, except the Scheduled Dis- 
tricts . 

Sixth Schedule. 

Part. 

I Scheduled District, Madras. 

II. Scheduled Districts, Bombay. 

III. Scheduled Districts, Bengal. 

IV. Scheduled Districts, North-AVestem 
Provinces . 

V. Scheduled Districts, Punjab. 

VI. Scheduled Districts, Central Pro- 
vinces . 

VII The Chief Commissionership of the 
Coorg. 

VIII The Chief Commissionership of the 
Andaman and Nicobar Islands. 

IX. The Chief Commisisonership of 
Ajmer and Merwara. 

X. The Chief Commissionership of 
Assam . 

XT. {l^ppeoXed ] 

XIT. l^RepeQledJ] 

XIII iBppealpd.'] 

Seventh Schedule. 

\l^epedledJ] 


[%th Becem'bevy 1874. 

An Act for declaring the local extent of certain Enactments, and for other 

purposes. 

Whereas it is expedient to declare the local extent of certain Acts passed 
Preamble. Governor-General of India in Council, the 

° ^ Legislative Council of India, and the Council of the 


LEG. REF. 

1 For the Statement of Objects and Rea- 
sons, see Gazette of India, 1870, Pt. V, p. 
153 ; and for proceedings in Council, see ibid,, 
1871, Snuplement, pp. 1074 and 1218; and 
ibid., 1874, Supplement, pp. 1885 and 1976. 


fied copy of a law report decision is admissi- 
ble') . Unauthorized reports are on the dam® 
footing as unreported cases. 24 O.C. 319= 
1921 O- 257. But see also 4 Rang. 146=1926 
Rang. 164 (P.B.). (Decision reported in a 
private publication not authorized by any 
Local Government is not absolutely binding). 

Court has a discretion to hear a case 
ojted from an unauthorised report. In exer- 
cising its discretion in any particular occa- 
sion, the Court should give due weisrhtto the 
practice prevailmg in the Courts with refer- 
ence to any particular report the decision 
from which is cited at the har. I.L.R. 1931 
M. 366=130 LC, 190=;;;19ai M, 71=1930 M, 
W.N, 955. All that the Law Imports Act 
does m to ensure that drudges who have no 
access to the decitfions themselves shall be 


provided with accurate copies of them. If }.n 
officially certified copy of a judgment of the 
High Court were to he produced in a lower 
Court, the lower Court would be bound to 
treat it in the same way as it would an offi- 
cially reported judgment. A lower Court is 
bound by an unpublished ruling of Us own 
High Court but not by an obiter dicta. 
Hence a single Judge of the High Court is 
bound by the decision of the Division Bench, 
even though the decision is not reported. It 
is the decision and not the opinion of the 
Court nor the report of it that makes the 
precedent. I.LR. (1944) Nag. 342=1944 N. 

L. J-. 1=1944 Nag. 44 (F.B.). The Act has 
no application to a decision of the Privy 
Council, and a Court is at liberty to r^fer to 
an authorized report of a decision of the 
Privy Council, and if satisfied that it is a 
correct report, it is bound to follow it. 48 

M. 846=1926 M. 20=49 M.L.J. 498, A view 
expressed in a judgment of a High Court 
which has not been officially published even 
without reasons is entitled to respect, and 
any examination of it ought to start with the 
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The Laws Local Extent Act (XV of i874), 324 ^ 


Governor-General o| India assembled for tbe purpose of making Laws and 
Eegnlations ; 

And whereas it is also expedient to consolidate the laws relating to the 
local extent of certain Acts and Eegnlations in the Presidencies of Port St. 
George and Bombay, and in the Lower and the North-Western Provinces of the 
Presidency of Fort William in Bengal; 

It is hereby enacted as follows: — 

Short title. called The Laws Local 

Extent Act, 1874. 

2. In this Act the expression ** Scheduled Dis- 
Intorpretation clause tricts’’ means the territories mentioned in the sixth 

schedule hereto annexed. 


mentioned in the first sehodnle 
first schedule. hereto annexed are now in force thronghont the 

whole of British India, except the Scheduled Districts. 

4. The enactments mentioned in the second schedule hereto annexed are 

force throughout the whole of the territories 
meats L sewnd schedule. subieet to the Government of the Governor of 

Fort Saint George in Council, except the Scheduled 
Districts subject to such Government. 

5. The enactments mentioned in the third schedule hereto annexed are 

force throughout the whole of the territories 

ments in third schedul/ ' subject to the Government of the Governor of 
ments third schedule- Scheduled Districts 

subject to such Government. 


6 . The enactments mentioned in the fourth schedule hereto annexed are 
- . f # A force throughout the whole of the territories 

mpnts^in fourfh schpdtdA** ” subject to the Government of the Lieutenant 
e- Governor of Bengal except the Scheduled Districts 
subject to such Government. 


7. The enactments mentioned in the fifth schedule hereto annexed are 
now in force throughout the whole of the territories 
Local extent of enact- now subieet to the Government of the Lieutenant 
ments in fifth schedule. Governor of the North-Western Provinces of the 

Presidency of Fort William except the Scheduled 
Districts subject to such Government. 

Savings. 8 . Nothing herein contained shall — 

(a) bar the power of the Central Government or the Provincial 
Government, under anv law for the time being in force, to extend to any place 
any Act mentioned in the said first schedule ; 

(1) extend any Act empowering the Provincial Government to 
extend the same or any part thereof, or affect in any manner the exercise of such 
power ; 


assumption that it is correct and has good 
reasons “behind it. But it is not to be follow- 
ed blindly, like one that is olBaeially published, 

, though good reasons must be found for not 
following it. 1925 IN' 414=8 Nf.LJ, 153= 
93 I.O. 850. Digest of Civil Eulings is no 
authority. 26 N.D.E. 178=1930 NT. 270. It 
is reprehensible of compilers of law reports to 
omit to report the judgment of the appellate 
Court reversing the decision in a case which 
they have reported. A decision in second 
C.C.M.--406 


appeal should rarely be reported unfil any 
appeal preferred against it under fhe Letters 
Patent has been determined. 10 P. 522=32 
PatL.T. 308=1932 P. 5, Subordinate Courts 
are bound to follow a decision of a Bench of 
the Hiffh Court. 48 All. 432=24 A.L .T. 430= 
1926 All. 346. Where the facts of the case 
are not stated in the report of an official pub- 
lication, the report would be useless and mis- 
leading, See 27 I. A, 110=27 Cal. W51 at 
P, 965=4 O.W.N, 631=10 M.L.J. 358. 
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(c) affect the operation of any Act or Eegulation heretofore extended 
to or declared to be in force in any of the Scheduled Districts ; 

(d) revive any enactment -which has been repealed either generally or 
with reference to some special subject ; 

(e) [Bep. ly Act Till of 1887] ; 

(/) [Sep. ty the Amending Act (XII of 1891)] ; 

(g) [Rep, T)y the Guardians and Wards Act {VIII of 1890)]. 

(h) [Repealed ly Act (VIII of 1887] ; 

(i) [Eep. by the Repealing and Amending Act (IV of 1894) ] ; 

(j) extend to any of the Towns of Calcutta, Madras and Bombay any 
law not now in force therein ; 

^[jj] extend to Pargana Bhadoni or Pargana Kera Mangror in the 
Mirzapur District, or to Pargana Kaswa Raja in the Benares District, any law 
not now in force therein] ; 

(k) affect the operation of any enactment not mentioned in any of the 
schedules hereto annexed. 

9. [Enactments repealed,’] Rep, by the Repealing Act {XII of 1876). 

FIRST SCHEDULE . 2 
(See section 3.) 

Act of the Supreme Council. 


Year and Number, | 

Subject. 

1R37. IV 

lais. xw 

1839. XXIX 

1839. XXX 

XXXTl 

°ower to acquire land. 

Wills executed before the 1st January, 1866. 
Hower, when marriage was contracted before 
1st January. 1866. 

inheritance discent took place before 1st 

January, 1866. 

Interest. 


LEU. REF. 

1 Inserted by sec. 15 of the Benares Family 
Domains Act (XIV of 1881). 

2 Act 2 rV of 1874 havinsr been repealed, so 
far as it relates to the following enactments, 
by the Acts noted against each, the referen- 
ces to those enactments have been omitted 
from this schedule: — 


Enactment*? omitted 
Acts. 

XX VT of 1836 
VT of 1840 
XT of 1841 
XVITT of 1841 
XTX of 1841 
IX of 1842 
XTT of 1812 
XX of 1847 
XXXTV of 18^0 
XXX of 18«;2 
XXXTTT of 1852 
XVIin of 1854 


Repealing Acts. 
Acts. 

XTI of 1027. 
XXVT of 1881. 
VITT of 1«87. 
XT of 1878. 
XTT of 1927. 
XTT of 1801. 
VTTT of 1887. 
XIT of 1927. 
The A O . 1937 
XIT of 1027. 
VTII of 1887. 
XII of 1891. 


Enactments omitted. 
Arts. 


Ill of 18*!8 
I of 1P59 
TIT of 1850 
VTTT of 1859 
XIV of 1850, S 15 
XV of 1850 
XXVTI of I860 

IX of 1861 
XXTTT of 1861 

VI of 1863 
VT of 1864 
XT of 1865 
XXI of 1865 
V of 1866 

X of 1866 
X of 1867 
X of 1868 



XV of 1869 . . \ 
I of 1870 


Repealing Acts. 
Acts 

The A. O., 1937. 
XXT of 1023. 
VIII of 1887. 

XII of 1891. 

VTT of 1889. 
VIII of 1890. 

XII of 1889. 

XII of 1927. 

IX of 1887. 
XII of 1027. 
XTI of 1891. 
IX of 1887. 
XII of 1891. 

XII of 1927, 
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Year and Number. 


Subject. 


1841, 

X 


18^3, 

V 


1850, 

V 


99 

XI 


n850, 

XII 


$9 

XVTII 


99 

XIX 


99 

XXI 



XXXVTI 


1853, 

II 


1854, 

XXXI 


1855, 

XI 



XTI 



XIII 


?» 

XXIII 

.. 


** 

XXIV 



XXVIll 


1856, 

IX 



XI 


99 

XV 


n857. 

XI 


a 

XXV 


8 ** 
ft 

XXXV 



8 XXXVI 


1859, 

IX 


1860 

XXI. 


1862, 

in 


1863, 

XVI 



XXTTI 



XXXI 


1864, 

III 


1865, 

III 



XV 


1866, 

XXT 



XXVIII 


1867, 

XXV 



Registraiion of Ships. 

Slavery. 

Coasting Trade. 

Navigation Laws. 

Default oC Public Accountants. 

Protection of Judicial Officers. 

Binding of apprentices. 

Non-forfeiture of rights by loss of Caste, 
nquiries into the behaviour of Public Servants. 
Burdens on land. 

Barring entails: Conveyances by married women. 
Mesne profits and improvements. 

Executors and Administrators. 

Compensation for loss occasioned by death caus- 
ed by actionable wrong. 

Administration of mortgaged estates in cases of 
descents occurring or devises made before the 
1st January, 1866. 

Penal servitude. 

Interest. 

Bills of Lading. 

Desertion by European Soldiers. 

Marriage of Hindu Widows. 

Offences ogmnst the State, 

Forfeiture by Mutineers, 

Estate of Lunatics not subject to jurisdiction of 
Supreme Courts, 

Lunatic Asylums, 

Section 16, 17, 18 and 20 — Forfeitures. 

Registration of Societies. 

Government Seal. 

Excise Duty payable on Spirits used in Arts and 
Manufactures. 

Claims to waste-lands. 

Gazette of India. 

Foreigners. 

Common Carriers. 

Marriage and Divorce among Parsees. 
Dissolution of Marriages of Native Converts. 
Trustees and Mortgagees’ Powers. 

Printing Presses, etc. 


SECOND SCHEDULE.^ 
{See section 4.) 


V 


LEG, REE. 

lAct XII of 1850 is repealed locally in 
Assam by the Assam Land Revenue Regula- 
tion, 1886 (I of 1886), Assam Code, 

2 These Acts were repealed by see. 3 and 
Sch., of Act IV of 1922. 

3 These Acts were repealed by the Indian 
Lunacy Act, 1912 (IV of 1912) . 

4 Act XV of 1874 having been repealed so 
far as it relates to the following enactments, 
by the Acts noted against each, the refer- 
ences to those enactments have been omitted 
from the schedule: — 

Enactments omitted. Repealing Acts. 

Mad. Reg. Acts. 

Ill of 1802. S. 11 .. Xn of 1891. 


Enactments omitted. 
Acts. 

Vof 1802,S30, 

XIII of 1«02 
I of 1805 

II of 1807 
F, IV of 1816 
IX of 1S16, S.43 

XIV of 1816 
V of 1816 
I of 1812 

II of 1819 
IV of 1821, S. 4 
HI of 1831 
‘ VIT of 1832 
XI of 1932 
XIV of 1832 




Repealing Acts. 
Acts. 

XI of 1901. 
Do. 

XII of 1891. 


XII of 1927. 


TheA.O., 1937 
xn of 1876, 
VI of 1878 


Xin of 1899, 
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Year and Number. 


Subject. 


fl802, 


III (S. 1, part of S. 16 only). 


IProcedure of Civil Courts. 


,, XIX (S. 2) 
„ XXV 


.• Covenanted Civil Servants forbidden to lend. 
. . Settlement of Land-revenue. 


XXVI (Ss. 1, 2 and 3 only) 


• • Registration of maiguzari land. 


» ,. XXIX 

fl803 I 

I 5. II 
® 1804, V 

1806, JI »[(S. 7 cl. second]) .. 

* 1808, VII 

1816, XI 


1817, 


1822 


1823, 

1823, 

18’Q. 

1830, 

1831. 


1832. 


XII 

VTT 

VIII (S. 9 only) 

IV 

VII ( cl. 1 of S. 3 only) 


IX 
III 

VII 

V 

V (S. 7 cl. 2 only) 

VI 

X 

III 



Karnams 

Board of Revenue. 

Conduct of Collectors, etc. 

Courts of Wards. 

Collectors and Karnams. 

Martial law. 

Sections 8, 9, 10 — ^Heads of villages : section 11, 
cl. 1 — stolen property : Section 13 — Discovery 
of corpses : Section 14 — Register of persons 
confined by heads of villages : and Section 47 — 
Magistrates charged with maintenance of peace 

Reference of claims regarding land and produce 
to Villages and District Panchayats. 

Maintenance of Bridges, etc : Escheats. 

Sale for arrears of revenue of estate belonging 
to Native Officer or Soldier. 

Explanation of Madras Regulation XXV of 1802. 

Native Officers in Revenue and other Public 
Departments. 

Embezzlement by public servants and malversa- 
tion in revenue-matters. 

Powers of Subordinate and Assistant Collectors 

Hindu Wills and Estates, 

Prohibition of Widow burning. 

Liability of Ministerial Officer for reception of 
improperly stamped document. 

Hereditary Village Offices. 

Prohibition of Sale of Estate of Minors for 
Arrears of Revenue 

Limitation fon Suits against orders of Revenue 
Authorities under Madras Regulation VII of 
1P2R 


LEa BEF. 

1 This Regulation has been repealed locally 
by Madras Act II of 1894. 

2 Act XV of 1874, so far as it relates to 
the portions of Madras Regulation V of 1804, 
which Were repealed by the Guardians and 
Wards Act, 1890, is repealed by the latter 
Act. I^he i^gnlation was repealed by Madias 
Act I of 1902 (Madras Court of Wards Act). 

0 Parts of Secs. 1 and 7 were originally re- 
ferred to in this schedule. Of the entire 
Itegulation only the second clause of bee. 7 is 
now in forse# see Ft. Ill of the Schedule to 
the Repealing Act, 1876 (XU of 1876) , 

4 Repealed by see. 3 and Sdi. of Act IV of 
1922 , 


s Madras Regulation XII of 1816 has been 
repealed by Madras Act IV of 1897 (the 
Madras Survey and Boundaries Act) so far 
as it applies to cases of claim to lands or 
crops, the validity of which claims may de- 
pend upon the determination of an uncer- 
tain and disputed boundary or land-mark. 

6 Repealed by Madras Act III of 1895 
(Madras Hereffitary Village Offices Acx) . 

7 Act XV of 1874, so far as it relates to 
Madras Regulation X of 1831, sec 3, is re- 
pealed by the Guardians and Wards Act, 1890 
(VIII of 1890). So much of the Regulation 
as is now in force is printed in the Madras 
Code, VoL I. 
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(6) . — ^Acts of the Supreme Council Relating to the Madras Presidency.^ 


Year and Number, 

Subject. 

f 1S37. 

XXXVI 


Criminal Jurisdiction of Collectors. 

S 1839, 

VII 

s ft 

Tahsiidars. 

i >8-40, 

VllI 

« ft 

\wardb of Panchayats. 

* 1846, 

1 

• ft 

Pleaders. 

» 1849, 

X 

ft ft 

Commissioners of Revenue. 

» 1653, 

XX 


t"leaders. 

r 1857, 

VII 

ft ft 

(Jncovenanted Agency. 

< L58, 

1 

ft ft 

Compulsory Labour. 

1 1859, 

XXIV 

ft ft 

Pobce. 


THIRD SCHEDULED 


{See section 5.) 

(a). — ^B ombay Regulations. 



Year and Number 

Subject 

i 

1827, 

Section 21 (caste questions) ★ 


IV 

Section 26^ (law applicable to suits) ; section 6-9 
clauses second and thrd^ (attachment ana dis- 
traint of crops). 


„ V 

Preamble ; section 9 (acknowledgments of debt; 
section 14 (interest) : section 15 (mortgages 
and pledges). 


„ VIII 

Administration of Estates. 


XII 

L 

Second 19 (Magistrate's power to make rules;) 


LEG-. REE. 

i Act SIV of 1874 having been repealed so 
far as it relates to the following enactments, 
by the Acts noted against each, the references 
to those enactments have been omitted from 
this schedule:^ 


Xll of 1838 
XVII of 1840 
Vn of 1832 
VI of 1844 
IX of 1846 
X of 185*5, S. 10 
XIV of 1855 
XXI of 1855 
VIII of 1856 
XIV of 1858 
XXVIII of I860 
XI of 1869 
XXIV of 1869 
* Repealed by Madras 
(Madras C<;iurt af Wards Act) 


VI of 1878. 
XII of 1891. 
IH of 1837. 
XII of 1927. 
XI of 1901. 
VIII of 1887. 

XII of 1927. 
VIII of 1890. 
XII of 1927* 
II of 1891. 
XVIII of 1877. 
XVIII of 1902. 
Act I of 1902 


8 As to the repeal of Acts 1 of 1846 and 
XX of 1853 in the Madras Presidency, see 
secs. 1 and 42 of the Legal Practitioners^ 
Act, 1879 (XVIII of 1879) . 

4 Act XV of 1874 having been repealed so 
far as it relates to the following enactments^ 
by the Acts noted against each, the referen- 
ces to those enactments have been omitted 
from this schedule:— 

Enactments omitted, Repealing Acts. 

Bom. Reg. Acts. 

XII of 1827, preamble . * 

XVI of 1827 

XXI of 1827, Ss. M6, 46. \ XII of 1891. 
54- 73. j 

XXII of 1827, Ss. 18-20. 1 XIII of 1889. 

45-47, i 

XXV of 1827 ...TheA.O 1937. 

* Certain words omitted by S. 2 and 
Sch. of the Repealing Act, 1927 (XII pf 

X72//* 

Cpdct 
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Year and Number, 


Subject. 


f 





1827, 

XIII 



XXII 

s 

1830, 

V 


XXI 


1831. 

XV 

■ 

1832, 

II 


18.53. 

V 


section 20 (standards of weights and measures) 
section 27< clause 2 (supervision of suspected per- 
sons) : section 37, clauses first and second (respon- 
sibility of villages for robberies) . 

Section 34, clause third (letter substituted for sum- 
mons). 

Sections 40, 41, 42, 43, (passage of trodps). 

Section 1 (Revenue Commissioners) : section 2 clau- 
ses 1, 2, 3 (Collectors and Sub-Collectors), 

Civil jurisdiction of Jagirdars. 

Village Patels. 

Realization of Revenue. 

Hereditary Officers. 


(b) — ^A ots of the Supreme Council relating to the Bombay Presidency,® 



Year and Number 

. 

Subject. 

1838, 

XVI 

• s 

Judiciary, 

4 

XVIIi 


sureties. 

1838. 

XIX 


Coasting Vessels. 

1830. 

XX 


Revenue. 

1840, 

XV 


Agent of Foreign Sovereigns* 

*1842, 

XIII 


Revenue. 

4 * 

XVII 


Revenue Commissioners. 

1844, 

XIX 


Abolition of Town Duties. 

®1846, 

I 


Pleaders. 


III 


Section 1, 5 and 6 — Boundary Marks- 


XX 


Pleaders. 


FOURTH SCHEDULE.’^ 

{8ee section 6.) 

( a ). — ^Bengal REGXHiATiONS (Lower Provinoes). 


Year and Number. 

Subject. 

•1793 I 

.. 11 

Perpetual Settlement. 

Collection of Land- Revenue. 




iBom. Code- 

2 Bom. Eeg. IV of 1827, sec* 69 and Bom* 
Regs. V of 1830, XY of 1831, II of 1832 and 
Y of 1833, ate repealed locally by the Bom. 
bay Land Revenue Code) 1879 (Bom. Act V 
of 1879), Bom. Code. 

3 Act XV of 1874 having been repealed so 
fax a& it relates to the following enactments, 
by the Acts noted against each, the references 
to those enactments have been omitted from 
this schedule: — 


Enactments omitted. 
Acts. 

XI of 1843 

Ill of 1852 ..V 

XXI Pi 1852 ..5 


Repealing Acts. 
Acts* 

XIl p£ 189L 


Enatments omitted. 
Acts. 

Xof 185S,S.10* 
Vni of 1856 
XX of 1864 


Repealing Acts 
Acts. 

Kl of 1901. 
IX of 1894* 
Vlil of 1890. 


4 Acts XVlIl of 1838, XII and XVII of 
1842 and III of 1846 are repealed ^ooally by 
the Bombay Land-Revenue Code, 1879 (Bom. 
Act V of 1879), Bom, Oodel 

5 As to the repeal of Acts 1 of 1846 and 
XX of 1853 in the Bombay Presidency, see 
secs. 12 and 42 of the Legal Practitioners^ 
Act, 1879, (XVIII of 1879). 

0 Ben. Code. 

7 Act XV of 1874 having been repealed so 
far as it r^tes to the following enaetmentt 
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Year and Number. 


Subj ect* 




17931 

VIII 


XI 


XIX 

39 

XXXVII 

99 

XXXVIII 

1794, 

III 

1979 

V 

1800, 

VIII 

1801, 

I 

M804, 

X 

1806, 

Xl 

1810, 

XIX 

1812, 

V 


XI 

1817, 

XX 


1819, 

II 

1821, 

IX 

» 1812, 

III 

99 

XI 

1823, 

VI 


VII 

1825, 

VI 


IX 

99 

XI 


XIII 

». 

XIV 

1827, 

III 

»* 

V 

1828, 

III 

99 

IV 

1829, 

I 


XVII 

1830, 

V 


L 


. . Rules for Decennial Settlement. 

• . Native laws of inheritance to Revenue^-paying land. 

. . Viile to lands exempt from Revenue. 

. . Title to lands exempt from Revenue under badshahi 
grants. 

. . Section 1— Preamble : Section 2— Prohibition of loans 
by Covenanted Servant . 

. . Sections 13, 16. 17, 18, 19, and 20— Arrears of Revenue. 

. . Wills and Intestacies of Natives. 

, . Pargana Register of Lands. 

. . Arrears of Revenve : Division of Joint Estates. 

. . Punishment by courts-martial of certtan State 
offences. 

. . Passage of Troops. 

, , Maintenance of Bridges, etc., Escheats. 

. . Collection of Land-revenue. 

. . c^emoval of Foreign Emigrants. 

.. Section 29 — Crimanal process in Salt and Opium 
Departments : Section 30 clauses 1, 2 and 5 — Build- 
ing fort ; Collecting sepoy and stores ; Encroach- 
ing on roads. 

. . Resumption of Revenue-free lands. 

.. 'Powers of Collectors and Magistrates* 

• . Boards of Land^Revenue. 

Section 36“Khas management of purchases by Gov- 
ernment : Section 38— Non liability ^of Government 
for errors of Courts. 

• * Indigo Contracts. 

• • Prohibition of loans to Covenanted Civil Servants. 

• • Passage of Troops* 

• • Defaulting Malguzars* 

• • Alluvion and diluvion. 

•• Settlement of resumed Lakhiraj land* 

•• Authority to confirm Lakhiraj tenure : Native 
grants. 

•• Section 5 — Evidence. 

• • Management of Estates hn^r attachment. 

• • Appeals from decisions of Revenue Authorities. 

•• Section 1 and section 2, clau^ A — 1 ime during which 
Collectors are to be considered engaged in making 
settlements. 

•• Commissioners of Revenue and Beard of Revenue 

•• Widow-burning. 

•• Section 1 and S— Indigo Contracts. 


by the Acts noted against each, the reiereh- 
ces to those enactments have been omitted 
from this schedule: — 

Enactments omitted. Repealing Acts. 

Seng* Reg. Acits. 

XLVIII of 1791 .* IXII of 1891, 

III of 1794. S. 12 .. fXIIof 1876 

LVlIt of 1795, Ss. 3 & 4 ..T 

XV of 1797 .. Un^fiROi 

I of 1798 . . of 1891 


XVII of 1806, Ss. 7 & 8 ..J 
XXofXSlO .. XIII of 1889 


XI of 1811 
XIX of 1814 


[xilof 1891. 


Enactments omitted. Repealing Acts. 

Beng.'Reg, Acts 

V of 1817 . . VI of 1878. 

XX of 1817, Ss* 28 & 32. XII of 1391. 

in of 1818 The A 0. 1937. 

VI of 1819 .. XII of 1^91. 

XX of 1825 .. X of 1882. 

IV of 182^ .. Xllnfl876. 

I Repealed by sec. 3 and Sch. of the Spe* 
cial Laws Repeal Act, 1922 (IV of 1922) * 
2 Eepealed by the Bengal Board of Be** 
venue Act, 1913 (Beng. Act II of 1913), 
Beng. Code. 

3 Ben. Code. 
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(6 Acts op the Supbbmb Council EELATiNa to the Lower Provinces. 


Year and Number. 

Subject. 

1836, 

X 


Indigo Contracts. 

s* 

XXI 


Creating Zilas. 

1841, 

XII 

• « 

:5ection 2 — No Interest on arrears of Land-revenue. 

184/, 

XI 

• • 

Assessment of new lands. 

1848, 

XX 

• • 

Land-revenue. 

“1850, 

XLIV 


Board of Revenue* 

“1855, 

XXXII 


Embankments. 

1856, 

XII 


Civil Court Amins. 

1857, 

XIII 


Jpium. 

1858, 

XXXI 


Settlement of Alluvion. 

1859, 

XI 


iales for Arrears of Revenue. 


FIFTH SCHEDULE. 

(o). — ^B engal Eegulations (North-Western Provinces).^ 



Year and Number. 


Subject. 


1793, 

XXXVIII 

a # 

Section 1— preamble : Section 2— prohibition of loans 
by Covenanted Servants. 


1799, 

V 

a • 

Wills and Administration to Natives. 


•1804, 

X 

• • 

Punishment by Courts^martxal of certain State 
Offences. 


1806, 

XI 


Passage of Troops. 


1812, 

XI 


Removal of Foreign Emigrants. 


1812, 

XI 

« « 

Section 38— Non-hability of Government for errors 
of Courts. 

i. 

1823, 

VI 

• • 

Indigo Contracts. 



VII 


r'roliibition of loans to Covenanted Civil Servants. 


1825, 

VI 


Passage of Troops. 


• • 

XI 


Alluvion and Dereliction. 


1827 

III 


Section 5— Evidence. 


it 

V 


vlanagement of Estate under Attachment. 


1829 

XVII 

• a 

Widow-burning. 


1830, 

V 

a • 

Sections 1 and 5 — Indigo Contracts. 


1831, 

XI 

m • 

Sections 1, 2, 5. 6, Police powers of Tahsildars. 


(1833, 

IX 

.. 

Deputy Collectors. 


XilEiGl* « 


1 Act XV of 1874r having been repealed so 
far as it relates to the following eaactiaents> 
by the Acts noted against each, file* references 
to ^ose enactments have been omitted from 
this Schedule: — 

Enactments omitted. 

Acts. 

XX of 1836 
XI of 1938 
XlXof 1^53. S, 26 
XX of 1856 
XXI of 1856 
XL of 1858 
XXni of 1860 
i^Eepesledby the Bengal Board ofBevenne 
Act, 1.&13 (Bengal Act n of 1913), Beng« 
Code* 


Repealing Acts. 
Acts. 

; ; } XII of 1891. 

I of 1903. 
•• |XII of 1891. 

.V XIII of 1890. 
XII of 1891. 


3 Act XXXIX of 1805 has been repealed 
locally in Bengal by the Bengal Embank- 
ments Act, 1873 (Bengal Act cf 1873). 


4 Act XV of 1874 having been repealed so 
far as it relates to the following enactments, 
by the Acts noted against each, the refer- 
ences fco those enactments have been omitted 
from this schedule:— 


Enactments omitted. 
Beng. Rcr. 

I of 1798 

XVII of 1806, Ss. 7 & 8 

XIX of 1810 

XX of 1810 
Vof 1817 

III of 1818 
VI of 1819 
XI of 1825 
VI of 1^31, S. 6 
XI of 1831, Ss. 4 & 8 
I of 1883 

STJ.P. Code (6). 


Repeal ins Acts. 
Acts. 

ijxil of 1891. 

‘ IXIII of 1889 
. ; XII of 1881 
.The A.O. 1937 
. XII of 1891 
X of 1H82 
. 1 XII of 1891 

J VIII of 1877 


6 Repealed by sec. 3 and Sch. of the Special 
Laws Repeal Act, 1923 (IV of 1922). 
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{ h ) Act^ op the Supeeme Council eelatino to the Nokth-Westebn 

Peovinces.^ 


Year and Number. 


1836, 

X 

1854, 

XVI 

1856, 

XII 


XX 

1857, 

XIII 


Subject. 


Indigo Contracts. 
Police. 

Civil Court Amins. 
Chouktdars, 

Opium. 


SIXTH SCHEDULE, 
sections 2, 3, 4, 5, 6 and 7.) 


PART I. 

bCHEBULED DlSTEICTS, MaDBAS. 

I. — In Gan 3 am, 

(1) The Gumsur Malialis, mcludmg 
Chokapad . 

(2) Tke Sura da Malialis - 

(3) The Ohmna Kimedi Maliahs. 

(4) The Pedda Kimedi Maliahs. 

(5) The Bodaguda Maliahs. 

(6; The Surangi Maliahs. 

(7) The Parlakimedi Maliahs. 

(8) The Muttas of Koiada and Ronaba 
(otherwise called Snkarma) . 

[(9) The Chighaw Mahah.] Bep- hy the 
Beveolmcf and Amending Act, 1891 (ZII of 
389A). 

(10') The Juiada Maliah. 

(11) The Jalantra Maliah. 

(li") The Mandasa Maliah. 

(13) The Budaiashinghi Maliah. 

(14) The Kuttingia Maliah. 

11. — In V isagapatam. 

(1) The Jeypui Zamindari, 

(2) Golconda Hills, west of the River 
Bodeiu . 

(3) The MadugoT Maliahs. 

(4) The Kasipur Zamindari. 

(5) The Panchipenta Maliahs. 

(6) Mondemkolla, in he Merangi Zamin- 
dari . 

3 [(7) The Konda Mutta of Merangi.] 


Kurpam . 

(8) The Gumma and Konda Muttas of 

(9) The Kottam, Bam and Konda Mutta# 
of Palkonda. 

III. — In the Godavari Distriot^A 

(1) The Bhadrachalam Taluq. 

(2) The Rakapilli Taluq. 

(3) The Rampa Country. 

IV. — In the Indian Ocean. 

The Laccadive Islands, including Minicoy. 
PART II. 

Scheduled Bistbicts, Bombay. 

I. The Province of Sindh. 

II. [The Panch Mahals.] Bep. hy the 
Fanch Mahals Laws Act, 1885 (FIT 0 /, 
1885), with effect from the 1st May, 1895. 

III. Aden. 5 

IV. The villages belonging to the follow- 
ing Mehwassi Chiefs: — 

(1) The Parvi of Kathi. 

(2) The Parvi of Nal. 

(3) The Parvi of Singpur, 

(4) Walwi of GoahalH. 

(5) The Wasawa of Chikhli. 

(6) The Parvi of Nawalpur. 

PART III. 

ScHEDui^D Districts, BengaIi. 

I. The Jalpaiguri and Darjeeling 6 [Dis- 
tricts . ] 

II. The Hill Tracts of Chittagong. 

III. The Sonthal Parganas. 


LEG. REE. 

1 Act XV of 1874 having been repealed so 
fur as it relates to the following enactments, 
by the Acts noted against each, the referen- 
ces to those enactments have been omitted 
from this schedule: — 


Enactments omitted. 

Acts. 

XXI of 1836 . . 1 

XIX of 1858, S. 26 .. )■ 

XL of 1858 .. J 


Repealing Acts. 
Acts. 

I of 1903. 

VITI of 1890. 


2 Act XX of 1856 has been repealed in 
TJnited Provinces by United Provinces Act II 
of 1914, sec, 41. 

3 This clause was substituted fox the ori- 
ginal claue ‘ (7) The Konda Mutta of Bel- 
gaum^O the Repealing and Amending 

407 


Act, 1891 (XII of 1891). 

4 The Ducharti and Guditeru Muttas in 
the Golconda Hills have been transferred 
from the Vizagapatam to the Godavari Dis- 
trict. See Fort St. George Gazette, 1881, 
Pt. I, p. 336. 

Certain villages and estates in the Godavari 
District became Scheduled Districts for the 
purposes of the Scheduled Districts Act, 1874, 
but they are^ not scheduled districts 
within the meaning of the Laws Local Ex- 
tent Act, 1874. 

5 Aden ceased to be part of British India 
from 1st April, 1937. 

6 Substituted for ^^Divisions^^ by the 
Amending Act, 1891 (XU of 1891). 
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IV. The Chutia Nagpur Divisio]i.l“2 

V. The Mahals of Augul aad 3:iaiild.3 

PART IV. 

ScHEDUIiED DibTRICTS, NOETH- WESTERN 

Provinces. 

I. [The Jhansi Bivmonj comprising the 

Districts 0 / Jhansij JalauTi and Lalatpur ] 
Mep- hy the North-Western Frovvnces and 
Oudh Act, 1890 (AX of 1890), 8 (1) 

with elfect from the April, 1891. 

II. The province of Kumaun and Garhwal. 

III. The Tarai Parganas, comprising — 
Baspur, Kashipur, Jaspur, Eudarpur, Gadar- 
pur, Kilpuri, Nanak-Mattha and Bilheii. 

IV. In the Mirzapur District — 

(1) The tappas of Agori Khas and fciJouth 
Kon in the Pargana of Agori. 

(2) The tappa of British Singrauli in the 
Pargana of Singrauli. 

(3) The tappas of Phnlwa, Dudhi and 
Barha in the Pargana of Biehipar. 

(4) The portion lying to the South of the 
Kaimor Range. 

[V, The I’amily Domains of the Maharaja 
of Benares, comprising the following parga- 
nas: — ^Bhadohi and Kheyra Mangror in Qie 
Mirzapur District ; Kaswa Raja in the Benares 
District.] Rep* by the Benares Family Do- 
mains Act, 1881 (XIV of 1881), sec. 14, with 
e^ect from the 24th September, j.<S81. 

VI. The tract of country imown as 
Jaunsar Bawar in the Dehra Dun District. 

PART V. 

Scheduled Districts, Potjab. 

The Districts of 4Hazara, Peshawar Kohat, 
Bannu, Dera Ismail Khan, Dera Ghazi Khan, 
Lahaul and Spiti. 

PART VI. 

5 Scheduled Districts, Central Provinces. 

Chattisgarh ZamindarisJh 

1. Khariar. 

2. Bindra Nawagarh. 

3. Sahezpur. 

4. Gandai. 

5. Silheti. 

6. Barbaspur. 

7. Thakurtola. 


LEG. REP. 

The Thanas of Raipur and Khattra, 
which formerly formed portions of the Chutia 
Nagpur Division, have been transferred to 
the District of Bankura, and ceased to be a 
Scheduled District on the 1st October, 1879. 
See the Raipur and Khattra Laws Act, 1879 
(XIX of 1879), Beng. Code. 

The Estate OE PORAHAT now forms part of 
the Chutia Nagpur Division Scheduled Dis- 
trict for the purposes of the Scheduled Dis- 
tricts Act, 1874, see the Porahat Estate Act, 
1893 (H of 1893), see. 3 (B. and O. Code); 
but it is not a * * scheduled district ^ ’ within the 
meaning of the Laws Local Extent' Act, 1874. 

3 The Mahal of BanM ceased to be a Sche- 
duled District on the 1st April, 1882, see the 
BanM Laws Act, 1881 (XXV of 1881) (B. 
and O. Code) ; and that Act declared that all 
enactments then in force in Cuttack but not 
in BanM, should forthwith be in force in 
BanM, and that aR enactments then in force 
in BanM, but not in Cuttack ahould ther^ 


8 . Lohara . 

9 . Gondardehi . 

10 . Fingeswar . 

11 . Pardaria . 

12 . Pendra . 

1 3 . Matin . 

14. Upiora. 

15. Kenda. 

16. Lapha. 

17. Chhuri. 

18. Korba. 

19. Chapa. 

20^ Bora Sambhar. 

21. Phuljhar. 

22. Kolabira. 

23. Rampur. 

Chanda Zamindaris, 

1 . Ahiii . 

2. Ambagarh ChauM. 

3. Aundhi. 

4 . Dhanora . 

5. Dudhmala. 

6. Gewarda. 

7. Jharapapra. 

8. Khutgaon. 

9. Koracha. 

10. Kotugal. 

3 1 , Mauramgaon . 

12 . Panabaras . 

13. Palasgarh. 

14. Rangi. 

15. Sirsundi. 

16. Sonsari. 

17. Chandala. 

18 . Gilgaon . 

19 . Pawi Mutanda. 

20. Pategaon. 

Chhindwara Jagirdaris. 

1. Haral. 

2. Ohhater. 

3. Gorakhagixat* 

4. Gorpani. 

5. Bhaktagarh. 

6. Bardagarh. 

7 . Paehmarhi. 

8. Partabgarh. 

9 . Aimed . . 

10 . Sonpur . 

upon be deemed to have been repealed as re- 
gards Banki. 

The Khondmals in Orissa, which now form 
part of the Angul District, see the Angid 
Law^s Regulation, 1913 (III of 1913) B. and 
O. Code, have become a Scheduled District 
for the purpose of the Scheduled Districts 
Act, 1874 (XIV of 1874), see Appendix B to 
that Act, printed, supra; but “fiiey are not 
scheduled districts within the meaning of 
the Laws Local Extent Act, 1874. 

4 Portions of the districts of Hazara, 
Bannu and Dera Ismail Khan and the districts 
of Peshawar and Kohat now form the N.W. 
Frontier Province, see Gazette of TTi<33g 
1901, Pt. I, p. 857. 

5 The taluks of Nugur,Albaka and Cheria 
wMch Were t^^ansferred to the Madras Pre- 
sidency with effect form 1st Jnly, 1909, had, 
from the 17th January, 1905, become schedul- 
ed districts within the meaning of the Sche- 
duled Districts Act> 1874, 
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11 . Bariam Pagara. 

PABT YII. 

The Chief Commisisonership of Coorg. 
PABT VIII. 

The Chief Commisisonership of the Anda- 
man and Nicobar Islands. 1 
PABT IX. 

The Chief Commissionership of Ajmer and 
Merwara. 

PABT X. 

The Chief Commisisonership of Assam. s 
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[Part XI: — The Hill Tracts of Aarakan.] 
Rep. by A.O., 1937. 

[Part XII: — The Pargana of Manpur.J 
Bep. by the Bepealing Act (I of 1938), sec. 
2 and Sch. 

[Part XIII: — The Cantonment of Morar.] 
Bep. by the Amending Act (XII of 1891), 
SEVENTH SCHEDULE:— 

Enaclments. 

Bepealed J Bep. by the Bepealing Act (XII 
of 1876). 


THE LEGAL PRACTITIONERS ACT (I OP 1846 ). 


Year. 


No. 


Shoit title. 


Amendments. 


1846 


The Legal 
Act. 


Practitioners 


Repealed in part. 

XVI of 1874, XII of 
1876; XII of 1861. 
Repealed (locally). 

XX of 1865 ; IX of 
1884, S. 9. 

Repealed, in part and 
amended, XII of 1891. 
Amended, XX of 1853, 
S. 4. 


1 . 

4. 


5 . 

6 . 

7. 


CONTENTS. 


2 & 3. (Repealed.) 

Office of pleader open to person duly 
certificated. 

Right of barrister to plead in all Courts* 

Enactment to cease to have force, ex- 
cept for Specified purposes. 

Private agreement betvyeen Parties and 
pleaders. Calculation of pleaders' 
fees out of costs awarded in regular 


Suits. 

In other cases. 

8. Enforcement of private agreements. 

9. Remuneration for opinions. 

10. Power to Sadar Amm to fine pleaderj 
Appeal. 

11. Rules applied. 

12. Power of Munsif to fine pleader. 

13. Act not to affect certain Vakils. 


(7/A January 1846). 

An Act for amending the law regarding appointment 
and remuneration of pleaders in the Courts of 
the East India Comp any > 


I, 2 & 3. {Repeal of Enactments.) Rep. by the Repealing Acts VI of 1874. 


LEO BEP . 

1 The Little Cocos Island has been trans- 
ferred to the administration of xhe Governor 
of Burma and ceased to be a Scheduled. Dis- 
trict on the 29th November, 1882, see the 
Little Cocos and Preparis Islands Laws Act, 
1883 (Vm of 1883), Bur. Code. 

2 The Lushai HiUs, which include the North 
and South Lushai Hills and the Moicokehang 
Sub-division of the Naga Hills District have 
now become Scheduled Districts for the pur- 
poses of the Scheduled Districts Act, 1874? 
(XIV of 1874), see Appendix B to that Act, 
eupra, but they are not Scheduled Districts 
within the meaning of the Laws Local Extent 
Act, 1874. 


** Short Title : — The Legal Practitioners 
Act, 1846** See the Indian Short Titles Act, 
1897 (XIV of 1897). General Acts, Vol. 
IV. The Act has been declared, by the Laws 
Lpcal Extent Act. 1874 iXV gf 1874)* S, 4, 


to be in force in the Madras and Bomb ^ 
Presidencies, except as regards the Schedu- 
led Districts. It has been declared, by 
notification under S, 3 (a) of the Sclieduled 
Districts Act 1874 (XIV of 1874), to be in 
force in the Scheduled Districts of Sind, 
See Gazette of India^ 1880, Pt. I, p. 672. It 
has been declared under S. 3 (d) of the 
same Act that Act I of 1846 is ‘not in force 
in the Scheduled Districts of Ganjam and 
Vizagapatam Fee Fort St- Geofge Gazette, 
1898 Pt. I, p. 667 and Gazette of India, 1898 
Pt. I, p. 872. It is repealed in places to 
•which the Pleaders, Mukhtars and Revenue 
Agents Act, 1865 (1& of 1865) is extended 
by S. 3 of that Act, and in places to which 
the Legal Practitioners Act, 1879 (XVIII 
of 1879), applies by the Legal Practitioners 
Act, 1884 (IX of ISSi), S. 9. It has been 
repealed in so far as it applies to' Burma, 
by the Burma Laws Act, 1898 (XIII of 1898) 
S, 18 iliand Sch. B* Bur. Cpdg. ' 
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^ The office of pleader in the Courts of the East India 

Company shall be open to all persons of whatever 


■n nation or religion : Provided that no person shall be 

persons duly ecrtificntecl. admitted a pleader ib any of those Courts unless he 

have obtained a certificate in such manner as shall be directed by the Sadr 
Courts that he is of good character and duly qualified for the office, any law or 
regulation to the contrary notwithstanding : 

5. Provided, that every barrister of any of Her Majesty's 

. Courts of Justice in India shall be entitled as such to 

plead L ^ Sadr Courts of the Bast India 

Company, subject, hoTveyer, to all the rules in force m 
the said Sadr Courts applicable to pleaders whether relating to the language in 
which the Court is to be addressed or to any other matter. 

6^ ![■=:? ^ Section 52, 

cease to Eegnlation II, 1827 of the Bombay Code, shall cease 
to be enforced, excepting for the purpose specified 
in section 7 of this Act. 

Parties employing authorized pleaders in the said Courts 
^ . shall be at liberty to settle with them by private 

tweeTparties^'^TS^adel agreement the remuneration to be paid for their pro- 

fessional services, and it shall not be necessary 
to specify such agreement in the vakalatnama : 

Provided that when costs are awarded to a party in any regular suit, 
Galeulatioii of pleaders^ original or appeal, decided on the merits, against an* 
fees out of costs awarded other party, the amount to be paid on account of fees 
in regular suits. of pleaders shall be calculated according to the rules 

contained in ® [the section of the Eegulation] specified 
in section 6 of this Act; and that when costs are awarded in other eases the 
In other cases. amount to be paid on account of such fees shall be 

one-fourth of what it would have been in a regular 
suit decided on its merits. 


Enactment to 
have force, except 
specified purposes. 


8 . 


* *] Private apeemeuts between parties and their pleaders 
of or- respecting the remuneration to be paid for profession- 
P iva e services shall not be enforced otherwise tTian by a 
regular suit. 

#] 6[* * #] Persons taking 7[#] opinion from authorised 
pleaders shall he at liberty to settle with them by 
^ ‘ private ^ agreement the remuneration to bo paid for 
such opinions. 

Amin to 10. i[* * * »] Whenever a pleader has ren- 
dered himself liable to a fine in the Court of a prinei- 

. . , « , . it siiall be competent 

to such Principal Sadr Anun or Sadir Amin to impose such fi nes : Provided that 


Enforcement 
agreements . 

9. ^ 

Eemuneration 

nions. 


for 


Power of Sadr 
fine pleader. 


LEG BEP. 

1 The words ‘‘And it is hereby enacted 
that*’ repealed by Act XVI of 1374. 

2 The words ^'nevertheless, and H is hereby 
ettaeted” repealed by ihid. 

and figures “Section 25.... 
Madras Code, and” repealed by Act XII of 
la^X . 

‘that’ repealed by Act SH of 
e Sabatitatad hr Act SH of 1891 for "the 


sections of Eegulations ” . 

6 The words and figures "so mneh. . 
and *at" repealed by Act ZII of 1876.' 
The word 'such’ repealed by ibid. 


Sec. 4.— See. 4 does not extend to barris- 
ters and attorneys of tbe Supreme Courts. 
185 ^^' ^ Pleaders Aot, 1863 (XX of 

1 .foT' of this Act is to bring 

legal practitioners under th* «<wtwl of th© 



s. 13] 


The Legal PRAcrmoNEas Act (XX of 1853 ) 
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Appeal . 

shall he final. 


an appeal from all orders imposing snch fines shall be 
to the Zila or City Judge, whose decision thereon 


11 . 

Eules applied. 

in the Mnnsif’s Courts. 


The rules applicable to pleaders in the Courts of the 
Zila and City Judges shall henceforth be applicable, 
so far as they are capable of application, to pleaders 


Power of Munsif to fine ^ *] Whenever a pleader has 

pleader. conducted himseif in such a manner in the Conn of a 

Munsif as would have rendered him liable to a fine if 
he had so conducted himself in the Court of a Zila or City Judge, it shall be 
competent to such Munsif to impose such fine : Provided that an appeal from 

all orders imposing such fine shall lie to the Zila or 
City Judge, whose decision thereon shall be final. 


13, ip 


% *] Nothing in this Act contained shall apply to vakils who 

j ^ ^ ^ ^ . may be employed in the Courts of the Village Mun- 

no 0 a ec eei am before the Village or District pancbayats, or 

before the Collectors of Zilas, under the provisions of 
Eegulations ^IV, V, ^VII and XIT, 1816, of the Madras Code. 


Act 
vakils . 


THE LEGAL PRACTITIONERS ACT (XX OP 1863). « 


Year. | 

No. 1 

Short title. 

1 Amendment. 

1853 

XX 

The Legal Practitioners Act, 1853. 

Repealed in part, XIV of 1870. 
Repealed (locally), XX of 



1865 ; IX of 1884, S. 9. 


LEG . REF . 

1 The words, '^And it is hereby rnaeied 

ropoalod by Act XVI of 1874. 

2 For Reg. IV of 1816, the Madras Village 
Courts Act I of 1888 should now be read 
wherever that Act is in force, -^ee see. 2 (3) 
of that Act. 

3 Reg. Vli of 1816 repealed by the Madras 
Civil Courts Act (HI of 1873) . 

4Sliort title. ^'The Legal PractUionelrs 
Act, 1853,” See the Indian Short Titles Act, 
1897 (XIV of 1897) . 

The Act has been declared to be in force 
in the Madras and Bombay Presidencies, ex- 
cept as regards the Scheduled Districts, by 
the Laws Local Extent Act, 1874 (XV of 
1874), secs. 4 and 5* 

It has been declared by notification under 
See. 3 (a) of the Scheduled Districts Act, 
1874 (XTV of 1874), to be in force in the 
Scheduled District of Sindh. See Gazette of 
India, 1880, Pt. I, p. 672, and in the Sche- 
duled Districts in Ganjam and Vizagapatam, 
see ihid., 1898, Pt. I, p. 870. 

It has been repealed in places to which 
the Pleaders, Mukhtars and Revenue Agents 
Act, 1865 (XX of 1865), is extended, see. 
3 5 and in places to which the Degal Practi- 


Uoners Act, 1879 (XVIII of 18791, applies 
by the Legal Practitioners Act, 1881 (TX of 
1884), Sec. 9. Act XX of 1865 was repealed 
by Acl XVIII of 1879 . 

It has been repealed, so far as it applies to 
Burma, by see. 18 (1) of the Burma I^aws 
Act, 1898 (Xm of 1898), Bur. Code, Vol. I. 


Court, so that they may not be able to op- 
press people by extortion. See 15 O. '638, 
See also 1 B.H.O. (A.O.) 102. 

Sec. 10. — A pleader who presses a Court 
to put a question which the Court considers 
improper, and insist on a note being made 
of his request, is not liable to fine nnder Act 
X of 1846. No opinion was offered on the 
point whether such conduct on the part of a 
pleader amounted to an offence under sec. 228 
of the Penal Code. Where the pleader under 
the above circumstances was fined for an of- 
fence under sec. 228 without beiag called on 
to make a statement in his defence, held, that 
the procedure was irregular and that, -though 
there was no appeal from the order, the High 
Conrt could in revision interfere wi^ the 
order on account of such irregularity % B.» 
H.C. '(A.C.J.) 102 ; 
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[Stk December, 1853. 

'An Act io amend the Law relating to Pleaders in the Courts of the East India 

Company. 

Whereas it is expedient to amend tlie law relating to Pleaders in the 
Courts of the East India Company; It is enacted as follows: — • 

1 . 

1870) . 


[Repeal of enactments.] Rep. by the Repealing Act, 1870 (XIV^ of 


attOTiipTs to 
Sadr Courts 


2. ^No pleader shall he bound to attend in any of the Courts of the East 
PI r r.n+ h a + India Company, on any day fixed for the transaction 

attend Court eLept at hear- civil business, or to notify to the Court his inability 
ingr of cause in 'which he is to attend, unless he shall be employed in some cause 
employed. or business which, according to the practice of the 

Court, may be heard or transacted therein on that 
day, an3rthmg in any law or regulation to the contrary notwithstanding. 

3. Every attorney on the roll of any of Her Majesty’s Supreme Courts of 
Judicature in India shall be entitled as such to plead 

Sadr Courts of the Bast India Company, 
^ p ca in a however to all the rules for the time being in 

force in +he said Sadr Courts respectively, applicable 
to barristers pleading therein, whether relating to the language iu which the 
Court is to be addressed or to any other matter. 

4. That part of section 4, Act No. I of 1846 which provides that no person 
shall be admitted a pleader in anv of the Courts of 

India Company, unless he have obtained a 
certificate in such manner as shall be directed by tlie 
Sadr Courts that he is of good character and duly 
qualified for the office, shall not extend to barrisiers 
or attorneys of any of the said Supreme Courts; but 
every such barrister and attorney shall be entitled as 
such to plead in any of the Courts of the East India Company subordinate to the 
Sadr Courts, subject to all the rules in force in the said subordinate Courts 
respectively applicable to pleaders therein, so far as such rules relates to the 
language in which the Court is to be addressed or to any other matter connected 
with pleading therein. 


of Supreme Courts 
required to produce certi- 
ficate of character, etc., 
but maj plead in all sub- 
ordinate Courts . 


THE LEGAL PRACTITIONERS ACT (XVIII OF 1879). 


Year. 1 No. 


Short title. 


Amendment. 


1870 


xviir 


The Le^al Practition- 
ers Act, 1879 


^m<“nded, IX of 1P8t; IX of 1896; T of 
IQO^: 1 of 1908; XV of 1926; 
XXXVIII of 1926. 

Repealed in part XVIII of 1919: XI of 
1923; XXI of 1926; I of 1938. 


CONTENTS. 


Peilimblb. 

CHAPTER I.' 
Preliminary. 

Sections. 

1. Short title, 
Oommeucemeut. 

Local Extent. 


LEa BEE. 

1 Sec. 2 of this Act has been repealed in 


Sections. 

2 . fBepedted.] 

3 Interpretation-clause. 

CHAPTER II. 

Of Advocates. Vakils anp Attorneys. 

4. Advocates and Vakils. 

5. Attorneys of High Court. 


Bombav by the Bombay Pleaders Act, XVII 
of 1920, Bom. Code, Vol, V. 
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Sections. 

CHAPTER III. 

Op Pleaders and Mukhtars. 

6. Power to make rules as to qualifica- 
tious, etc., of pleaders and muklitars. 

Publication of rules. 

7. Certificates to pleaders and mukli- 
tars. 

8. Pleaders on enrolment may practise 
in Courts, and revenue offices. 

9 . Mukhtars on enrolment may practise in 
Courts . 

10. No person to practise or pleader or 
mukhtar unless qualified. 

Revenue-agents may appear, plead and 
act in Munsif^s Courts in suits under Ben- 
gal Act VIII of 1869. 

11. Power to declare functions of mukh- 
tars. 

12. Suspension and dismissal of pleaders 
and mukhtars convicted of criminal C'ffence- 

13. Suspension and dismissal of pleaders 
and mukhtars guilty of unprofessional con- 
duct. 

14. Procedure when charge of unprofes- 
sional conduct is brought in subordinate 
Court or revenue office. 

Suspension pending investigation. 

15. Power to call for record in case of 
acquittal under see. 14. 

16 . Power to make rules for mukhtars on 
Appellate Side of High Court. 

CHAPTER IV. 

Op Revenue agents. 

17. Power to make rules as to qualifica- 
tions, etc., of revenue-agents. 

Publication of rules. 

18. Certificates to revenue-agents. 

19. Enrolment of revenue-agent. 

20. No person to act as agent in revenue 
offices unless qualified. 

21. Dismissal of revenue-agent convicted 
of criminal offence. 

22. Suspension and dismissal of revenue- 
agents guilty of unprofessional conduct. 

23. Procedure when revenue-agent is so 
charged in subordinate offence. 


Sections. 

24 IPower fco Chief Controlling Revenue 
authority to call for record. 

CHAPTER V. 

Op CERTIPICATraiS. 

25 Pec for certificates. 

26 Dismissed practitioners to surrender 
cerfificales. 

CHAPTER VI. 

Op the Remuneration op Pleaders, 
Mukhtars and Revenue- agents. 

27. High Court and Chief Controlling 
Revenue-authority to fix fees on civil and 
revenue proceedings. 

Exception as to agents mentioned in 
Sec. 20. 

28-31. 

CHAPTER VII. 

Penalties. 

32. On persons illegally practising as 
pleaders, mukhtars or revenue-agents. 

33. On suspended or dismissed pleader, 
etc., failing to deliver certificate. 

34. On suspended or dismissed practi- 
tioner practising during suspension or after 
dismissal , 

35. Revision of fines. 

36. Power to frame and pnhlish lists of 
touts. 

CHAPTER Vm. 

Micellaneous. 

37 Provincial Government to appoint 
examiners . 

38. Exemption of High Court practi- 
tioners from certain parts of Act. 

39 . Suspension or dismissal of person 
holding mukhtar and revenue-agent certi** 
ficates . 

40. Pleaders, etc., not to be suspended or 
dismissed without being heard. 

41. Power for certain High Courts to 
enrol advocates. 

42. [JSePealec^.] 

THE FIRST SCHEDDLE.— 

THE SECOND SCHEDULE.— Value op 
Stamps eor Certificates. 


THE LEGAL PRACTITIONERS ACT (XVIII OP 1879). ^ 

[29#A Ocfoder^ 1879. 

An Act to consolidate and amend the Law relating to Legal Fraxititioners 
Whereas it is expedient to consolidate and amend the law relating to 
Preamble. Legal Practitioners in the Lower Provinces of Ben- 

gal, the North-Western Provinces, the Punjab, Ondh, 


LEG. REP. 

1 For the Statement of Objects and Rea- 
sons, See Gazette of India, 1878, Pt. V, p^ 
381. For Reports of the Select Committee^ 
See iMd., 1879, Pt, V, pp. 51 and 841; for 
Civil Rules of Practice made by the High 
Court Of Madras under this Act, the Code 
of Civil Procedure and certain other Acis, 
for observance by Subordinate Civil Cou^^s 
in that Presidency except the Madras Small 
Cause Courts. 8ee Fort St. George Gazette, 
1905, Supplement, p, 1. See now civil Rules 
and Circular Orders, 1928 by Madras High 
Court. This Act has been declared in force 


in Angul and the Khondmals hy the Angul 
District Regulation, 1894, (I of 1894), sec. 
3. Ben. Code, and by notification nnder sec. 
3 (a) of the Scheduled Districts Act, 1874 
(XIV of 1874), in the Districts of llazari- 
bagh, Lohardaga and Manbhnm and Par* 
gana Dhalbhnm and the Kolhan in the District 
Singbhum, see Gazette of India, 1881, Pt. I, 
p. 504. The District of Lohardaga, now 
called the Ranchi District {Calcutta Gazette, 
1899, Pt. I, p. 44) included at this time Ihe 
District of Palamu which was separated ia 
1894. The whole Act, except see. 30 as sub* 
stituted by sec. 4 of Act XI of 1896, is re- 
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tlie Central Provinces and Assam, and to empoirer^ each of tlie Loeat Govern- 
ments of the rest of British India to extend to the territories adniinistered hr 
it such portions of this Act as snch Government may think fit ; It is hereby 
enacted as follows ; — 

CHAPTEB 1, 

Preliminary. 


1. This Act may be railed The Legal Pkacti- 
Shoit diif commence' TiONERb AcT, 1879, and shall coiue into foi'ce ^>n the 

first day of Jannart* 1880. 

LEG-. REF. meiii midci whicli lie can act. A L.J. 


peatecl in the North-Wesfern Frontiei Pro- 
vince hy the N.W.F. Province Law .and 
Justice ReS^nlalion, 1901 (Reg. Yll of 1901'), 
sec. 5, Sch. Ill, P. and N. W. Code 

1 Under this power the Act has been e"^- 
tended, subject to certain omissions; and so 
far only as it relates to judicial Courts, 
Civil and Criminal to ihe Madras Presi- 
dency, e5:cent the Scheduled Districts, from 
1st April, 1882, spp Fort Si. Geoigo Gazelte, 
1883, Pt. I, pp. -3:91 and 707, Secs. 3 and 4 
of the Act have been extended to the Regu- 
lation Districts of the Bombay P resident. ^ , 
See Bombay Governmeal Gazette, 1S85, Pi 
I, p. 290. Sections fexcept els. (ab (S'), (c). 
(d) and (/) thereof] 34, 36 and 40 have been 
extended to the whole of the Bombay Pre- 
sidency, except the Province of Sin I (Bom- 
bay G-a&ette^ 1904, Pt. I, p. 1635) and to the 
Province of Sind (Ibid., 1905, Pt. I, p. 634'). 

Ch. I, see. 40, Sch. II, and so much of 
Chs. Ill, V, TI, and TII as relates fo plea- 
ders, have been extended to Coorg, sec 
Mysore Gazette, 1879, Pt. I, p. 335; see olso 
Notification No. 44, dated 11th November, 
1891, Coorg District Gasette, sec 1899, Pt. T, 
p. 122, extending sees. 3, 13 and 36 as amend- 
ed by Act XI of 1896 so far as they relate 
to pleaders. Sec. 3 and Chs. II, III, V to 
Till, and the second schedule were ex^-pud- 
edl fo Lower Burma, with effect from 16th 
April, 1900, see Burma Gazette, 1900, Pt. 
I, p. 320, Bur.R.M. Burma Gasetf^, 3908, 
Pt. T, p. 18 (extending sec. 20) . Se^s. 4 and 
41 were extended to Ajmer-Merwara by the 
Chief Commissioner's Notification No. 28 C. 
C., dated 21st April, 1927. See Gazette of 
India, 1927 Pt. III*A, p. 214. 


.187=35 Ci.L J 1053=1934 All. 5S9. 

Ji aibUK TioN ot IIktH CoimT to ur- 

INSTATL DLB\.HRF1> PLrADER — CoXSIDliR ITTONb. 

— The High Court has jurisdiction, in the 
exercise of its general i>owei of superinten- 
dence over pleaders, to reinstate on the Roll 
.ind to le-admit a pleader who had been 
sijuck olf rhe Roll for x^ofessional miseoii- 
dmi TLR. (-1937) Bom. 99=38 Bom.L. 
R. 1161=1937 Bom. 48. As to Ihe eonsi- 
deiaiioiib to be had by the High Court in 
cases of reiusldtenieiii after disbaiment, >>ee 
TL.R (1937 )B 99;! L R (19371 All. 411 
= 1936 A.L J. 1396=1937 All. 50 ''F D 1 ; l4 
Rainr. 390=i936 Rang. 368 (S.B. ; ; TL.O 
(1937; Bom. 99=18 BoniLR 1161; 1y^9 
Rang. 142=1939 Rang.L.R 213 tS.B.^ : ^5 M. 
L.J. 639; I.LR. (1940) Mad. 81=1930 M. 
906=11939) 2 M.LJ. 637 (F.B.); I.L.R. 

(1940') Mad 84=1939 M. 917=(1939) 2 M. 
LJ 630 (F.B.); 1940 Rang. 32. 

Duties of Legal Practitionei:'^. — ^W heu 
a solieiloj lakes up a case and underiait:es to 
< on duel it he is bound, whether Ms client is 
rich or poor, to proceed with due diligence, 
and honestly to prosecute or defend (he 
claim, even if he is not put in funds ; for it 
js open when he lakes up the case to a&s>ire 
himself whether his client is a person of 
substance, ’f rpe, spary to insist on a s 
cjfut advance a^ the outset to cov >r all pro- 
bable costs. 34 Bom.L.R. 703=138 I.C 
51,57=1938 Bom. 3o3. It is an unwricfen rule 
of the bar that where two counsel l.ave 
been briefed in a ease .appearing on the daily 
board, one or otber counsel must return Lis 
brief in gODl trine if there is a chance cf 
neitLrr able to attend .when th*^ ca«e is 

called on 34 Bom L.R. 1425=1923 Bom. 


Sec. 1: Construction of Act and Scope 
“r“(PBJ* Pull Bench). — The Act does not mere- 
ly consolidate the pre-existing law but also 
amends it, which implies both addition to and 
derogation from the pre-existing law. It is 
at complete Code in itself as regards the sub- 
if^t it deals with. 1930 A.L.J. 402=1930 All. 
225 (P*B.). (Per Full Bench): Inherent 
paweTS, of the Supreme Conrt of Calcutta 


w^re not conferred on the Allahabad Higi 
Court by the Indian High Courts Act of 1861 
apd no^ poweir to exercise inherent diseipli 
nary jurisdiction over legal practitioner* 
^dependenfiy of the Legal Praetrtioneri 
and the Indian Bar Councils Act nov 
exrsts in the Allahabad High Court in res 
p^ct of their professional or other miscon 
tot. 1980 A.L.J. 402=^1930 All. 225 (P 
BA. No monor^ can appoint an attorney anc 
n he does, the attorney has no valid appoint 


6.34. A lesoluHon by the Bar Association 
that no nicmbe’^ thereof should appea*^ for 
the xirosccution in any criminal case against 
any other mombe- is a flagrant and imwar 
ranted iuteiforence with the rights of legal 
practitioners, contTary to the best fradilions 
of the Bar and to all accented notions of 
forensic propriety. 59 C. 709=36 O.VT.N. 
294—1932 Cal 370. It is ineumbcUo on 
counsel to jirepare cases before coming fo 
Court. The time of the Court should not be 
taken by search aoi relevant passages during 
trial in Court;; client should als> supply 
counsel with Ibc necessary copies and re- 
cords, I.L.R. (1939) All. 447=1939 A.L. 
J. 118=1939 All. 603. 

Duty of Legal Practitioners — Clients 
WITH Conflicting Interests. — ^T her-a is no 
such thing as^ a general agency between 
pleader and client* The contract of agency 
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^ ‘ Thk sectlo!i and ^eetioii 2 extoid to tLe 

' of British India 

Tlie rest of tliis Act extends, in tlie fim iastaiice, only to llie territories^ 
respectively’' admijiistered by tne Lien tenaiil -Governors of tbe Lower Province’- 
of Bengal, tbe NorTb-Westcni Provinces and tlie Pnn]ab, and tbe Chief Cooi- 
missioners of Ondh, Ibe Central Provinces and Assam. But any other Provin- 
(-^ai Govoiiimcnt may from time to time, by notification in tbe Official Gazette, 
extend all oi* any of tbe provisions of tbe lest of this Act to tbe whole or 
any pari of the territories under its administration ______ 


h(coiri0'^ (oaii)loio wlion ”lio Val^alni Jb exo 
lUifd .nul ( ucls uiPi ilio i oi min.'ition c»f pie 
suit 50 :\i 249^1927 157-31 MI. 

J 804 aho 12 MasL.J 222-.19 Mys 

T1 O 1-f 20. A i)VaO cinnk 7ofl hv fi 

i)firfv LO n procpoclinji kc'^or n Court is 
honnrl fniflifullv nnd ox^l'i ivy% to serve fhar 
paif-y iLiou^liour tlio wTiole ]noceo'h«iff. Ito 
lOo.uii i ni flir inofussil is not lue^ely an 
Advexau Pe is the confideniial le^al ad 
vise! of Ins cliotii and does for him iho,e 
lljinos -which in the Piesidenev lovnis are 
Often <t<)3io soluilors A pleader must 
not aftefd <i vahalntiiama •wlic'n he Imows 
lliat he (ainioi art for hib client throusliont 
|h( 1)1 oceediiiQfa. 14 Bom L T?. 700—16 I. 
C 7S8=-ir> Bom 606 Spp 1939 Bang.L.B 
514=1939 Kaii^ 183 (SB). 

Authority to compromise. — An advocate 
has no anthoritr to compromise the suit 
without a T>owei of altorney from his clionr 
8 R 290—127 I.C. 604=1930 B. 313 A 
Vrihetlatnama udiieh empowers a pleader to 
file n eompiomise cannot he held to em- 
powei him lo e^Uer into a comnromis^ and 
sion ii for the narty. 125 I.O. 171=:1930 O. 
112 Bin see 57 T. A 133=57 0 13J1=)8 
M.LJ. 551 (P.C ). Althongrh a vakilaf afives 
pover to a pleader to compromise *?tni if the 
compromise is purported to he entered into 
not on ihe ha&is of such rower, the corapro- 
nii&e vv oulil not he hinding; on the client . 
101 I.C. 919=1936 Cal. 68. The power to 
compromise a suit is inherent in +he position 
of an advocate The implied authority can 
however he countermanded hy the express 
directions of the client. Where a lesral prae- 
tiiionoi was eng^aaed hy a pardaiia&hin lady 
in an application for the appointment of a re- 
ceiver hut it appeared that the client had in 
fact conferred a general authority on the 
counsel and was also aw-are of the negotia- 
tions leading to the compromise, held, that 
the advocate could compromise the suit hy 
virtue of his implied authority and that the 
compromise was bin ding on the client. 57 I. 
A. 133=57 C. 1311=58 M.LJ. 551 (PC.); 
17 Lah. 456=1936 Lah. 199. But see 29 S. 
BR. 437=163 I.C. 240=1936 Sind 59; 
I.B.E. (1939) Lah. 433=1939 Lah. 439 
^Counsel should personally satisfy himself 
hy reference to the lady herself whether she 
is agreeable to the compromise or confes- 
sion of judgment) . 

^DMissioisr BY Legal pRACTmoNERS.— Ad- 
mission of counsel on a point of law is not 
binding on his client 1933. 0 513=144 LC. 
701; 144 I.C. 610; 1935 L. 71; I.L.B. (1945) 
Bom . 390=47 Bom.L.R. 114=1945 Bom. 353 ; 
G* G. M. — 4 ^^ 


47 PL.E 384=1945 Lah. 336; 12 Mvs.L.J. 
190=39 Mys H C.Tf. 156 Anc admission or 
concession on the part of .« pleader on a pure 
question of law Avill not oM op the party from 
auebtiouinty it in appeal oi !*( vision. 35 L.W. 
393=1932 M. 409. Sf( aho 11 5)tvsL.T 71. An 
.\c1mibsion of counsel on a point of law, can- 
not he binding upon a Com! and aCourtnred 
not consider itself pieeluded from deciding 
the lights of the parties on a tine vie v of 
the law IL.R 1940 K.P.C. 208=187 I.C 
770=1940 P.C. 90 (P.C.) See at^o 1938 h 
368 An admisison by a counsel oxi a mixed 
question of fact and law is not final nndbmd- 
iug on the client and the question can he r^^- 
opened on appeal when there is no question 
of springing a surprise on the other pairy 
7 Luck. 564=137 I.C. 349=1932 O. 172; 151 
I.C 376=36 Bom.L.B. 334=1934 B. 186. 
An admission hy counsel, even if if is one 
purely of fact, does not hind the client, if 
it is made under a misapprehension. 
1937 B. 81=38 Bom.L.B. 1058. See oho 22 
Pat. 220; 1945 Lah. 336 (Admisison by law- 
yei that parties are governed by custom is 
not an admission of fact) Although an ad- 
mission by an advocate on a point of law is 
not binding upon a party, if on |lie ha«is of 
such an admission a dccico has been passed, 
(he decree is binding upon the parly unless it 
is set aside under the procedure prescribed 
by law 181 LC. 721=20 P L T. 685=1939 
Faf 580. 

Counsel power to make admission in 

OR REFER TO ARBITRATION OR COMPROMISE 
SUITS. — ^A counsel’s powers to make admis- 
sions in or refer to arbitration or compro- 
mise suits in which he is instructed are as 
follows: (1) A counsel has authority to 
make admissions in Court on behalf ox his 
client on matters of fact releyant to the 
issues in the case in wiheh he is enp'aged. 
Admissions on questions of law would not 
bind the client. (2) A counsel has authoritv 
to confess judgment, withdraw or compro- 
mise, or refer to arbitration the suit in 
which he is instructed if Ms doing so is for 
his client’s advantage or benefit even though 
he has no express authority from his clioid. 

(3) A counsel cannot without express autho- 
ritY agree to compromise or refer to arbit- 
ration matters unconnected with the subject- 
matter of the suit in which he is instructed. 

(4) Wlipre in the course of a suit cionsel 
makes an admission as to a collateral matter, 
oi gives up a doubtful claim which is not a 
subject-matter of the suit, there is a presump- 
tion that the counsel acts under instructions 
if the admission or the giving up of the 
doubtful claim is for the benefit of the client. 
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(5) It is a question of fact in each ease whe- 
ther the counsel acts under instructions when 
he compromises or refers to arbitration mat- 
ters not involved in the suit and the Court 
on a consideration of the probabilities and 
the circumstances of the case can find that 
the counsel acted on instructions even though 
there is no direct evidence on the point. (6) 
A counsel has no power to make an admission 
in, or compromise or refer to arbitration, a 
suit, if he is instructed not to do so, without 
express authority from his client. 1935 A.Ij. 
J. 953=1935 All. 626. See also 58 il. 447= 
1934 B. 101; I.L.B. .(1940) Kar. 467=1941 
8. 28; 1940 A.L.J. 18=1940 A. 143=I.L.B 
1940 All. 132; 1939 B. 490; 185 I.C. 669; 
40 P.LB. 664=1938 Lah. 766; 1941 A.M.B. 

J. 80; 1942 O.W.N. 685=1942 O.A. 543=1943 
Oudh 128; I.Lr.E. (1943) Kar. 438=1944 
Sind 51=213 I.C. 364. Where the power o^*- 
attorney expresi^ly confers the authority to 
settle the suit by a compromise it is not neces- 
sary for an advocate to consult his client be- 
fore entering into the compromise if he acts 
in good faith. 15 L. 626=151 I.C. 786 (2) 
t=1934 L. 393. Counsel in India have the 
same implied authority to compromise an 
action as have counsel in the English 
Courts. But if such authority is invoked to 
support an agreement of compromise the cir- 
cumstances must be carefully examined. In 
the first instance the authority is an actual 
authority implied from the employment as 
counsel. It may however be withdrawn or 
limited by the client; in such a case the ac- 
tual authority is destoryed or restricted; and 
the other party if in ignorance of the limita- 
tion, could only rely upon ostensible autho- 
rity. But if in fact counsel has had his 
authority withdrawn or restricted, the Courts 
will not feel bound to enforce a compromise 
made by him contrary to the restriction, even 
though the lack of actual authority is not 
known to the other party. 62 I. A. 196=14 
P. 545=1935 P.C. 119. See also 1943 M.W. 

K. 544=1943 Mad. 672=(1943) 2 M.L J. 
168 . The authority of a pleader who is autho- 
rised by his vakalatnama to compromise the 
suit in which he is engaged by a party does 
not extend to matters which are not the sub- 
ject-matter of the suit. Where the pelader 
enters into a compromise which involves ibe 
sale of his client’s property which is not 
in suit at all, the Court should not pass a 
decree in terms of the compromise unless 
the client Mmself is a party to it. 45 Bom. 
Ii.E. 1045=1944 Bom. 46. In an action by 
a transferee challenging a mortgage as collu- 
sive, a compromise to the effect that i>he mort- 
gagee should buy out the palintiff for 
an agreed price, cannot be entered in- 
to by counsel as it is a matter coh 
lateral to the suit. 62 I. A. 196=1935 
P.C. 119. "^ere a vakalatnama gives 
power to a vakil, to enter into a compromise, a 
compromise entered into by him is 
binding on his client especially when the 
compromise is eminently a fair and reason- 
able one. 1933 A. 955. Where a vakalat- 
nama given by a party to his pleader merely 
authorises the latter to sign a eompromise 


petition and does not give any specific autho- 
rity to the pleader to negotiate with the 
Other party and settle the terms of the eom- 
piomise, any compromise entered into by the 
pleader without the consent of his client, 
uhieh results in a decree, must be held to 
be unauthorized. 41 Bom.L.B. 994=1939 
Bom. 490. Wheie the vakalatnama which 
was executed by a client contained among 
other things the following clause **avasya- 
manal (if necessary or expedient) you are to 
eompromise the suit or raise contest. ” Held, 
that to decide whether it was necessary or 
expedient to compromise the suit, was with- 
in the discretion of the pleader, and not the 
Court, and that a compromise entered into 
by Mm was binding on his client. 146 I.C. 
219=38 L.W. 343=1933 M. 734. 

Agreement to abide by oath — Offer of 

SPECIAL OATH TO OTHER SIDE CLIENT — ^If 

BOUND. — A pleader who holds a vakalatnama 
which distinctly authorizes Mm to file a peti- 
tion of eompromise with or without the 
signature of his client, to withdraw the suit 
by putting in a petition without the party’s 
signature, and to take whatever steps the 
pleader considers necessary in the suit has 
clearly authority to agree to the case being 
decided on the oath taken by the other side 
in a special manner. It is not open io the 
party to plead that he is not bound by the 
act of his pleader, because he has not him- 
self signed the oath agreement or to say 
that the pleader had no authority. 382 I.C. 
791=20 P.L.T 3 31=1939 Pat. 222. Pleaders 
should be careful not to make any offer on 
behalf of their clients to be bound by any 
special oath except in the presence of the 
party or on express written authority to that 
effect. 172 I.C. 421=I.L.B. (1940) Nag. 310 
1=1938 Nag. 64. 

Abandonment of Plea. — Counsel for the 
defendant definitely gave up the plea re- 
garding limitation after the evidence on all 
the issues had been taken; the question was 
held to be one of law, that the party was 
not bound by the statement of his counsel 
and that as the opposite party was not pre- 
judiced, the plea can be taken in appeal by 
the party. 1933 L. 404. See also 147 I.C 
95=1934 P. 25 [Abandonment of claim for 
damages. See also 29 I. A. 76=25 M. 367 (P. 
0.)]. If counsel deliberately abandons ques- 
tions which are mixed questions of law, cus- 
tom and fact, it is not open to the litigant to 
go behind the admission and re-agibabe the 
same points in the Court of second appeal. 
13 L. 185=1932 L. 343. See also 1935 li. 
71=16 L 328. Where in the trial Court an 
issue is not pressed hy the counsel and snh- 
Sequent to that there is an authoritative deci" 
sion on the point j the party is not hound hy 
the admisison of his counsel in the trial Court 
and can raise the point in appeal. 1940 O. 
W.N. 1249i=1941 O. 203. As to power to 
compromise or withdraw plea in income-tax 
prooeedmgSf 9ee 1940 I.T.B. 482. 

Authority to Act — ^Appearance without 
Vakalatnama — ^Procedure. — ^When an ac- 
cused is represented by a pleader without 
vakalatnama in an appeal, the proper course 
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is to adjourn tlie hearing of the appea,! until 
ii is produced and thus afford the accused 
an opportunity of being represented by a 
pleader. 56 I.C. 61=21 Or.L.J. 413. A mukh- 
tar tiiough appearing in the trial Court can- 
not file an appeal unless Ms power of attorney 
authorises him to do so. Mere general words 
in power are not sufficient. (132 I.C. 895, 
Dist.) 1933 L 504. As to Advocate accepting 
vakalat and failing to anpear at the hear- 
ing, see 1939 M.L.R. 16 (C.l . It is ordinarily 
the duty of an advocate to be present, or to 
make suitable arrangements for the conduct 
of the ease, and the Courts are not to be in- 
convenienced by tbe postponement of cases 
until the proper advocate is available. 1939 
Eang. 183=1939 Rang.L.E. 514=182 I.C. 
77. VakiPs name not entered in the body of 
vakalat is mere clerical error and would not 
vitiate the authority. (1946) 1 M.L.J. 274. 

Authority — Consructiont — General 

POWERS FOLLOWED BY SPECIFIC INSTANCES OP 
SPECIAL AUTHORITY. — Per F.B. (Mukerji, J., 
dissenting.) — ^In the case of an appointment 
of a vakil by vakalatnama to conduct a case, 
it is prima facie implied that he has fall 
power to conduct the case in the way he con- 
siders best and therefore such a document 
should be construed liberally. If the vakalat- 
nama confers very wide powers in very gene- 
ral terms on the vakil, and authorizes Mm +o 
conduct the case and lo take other proceedings 
Nand expressly states that whatever is done by 
the vakil should be accepted by the litigant 
and then it goes on to specify certain parti- 
cularly important powers like those of ap- 
pointing arbilrators and compromising dis- 
putes, etc., unless there is a special clause ex- 
cluding his authority to act in a parlicuKr 
way in the course of the suit, such an autho- 
rity should be implied. The mere fact that 
certain important powers are emphasised in 
particular does not in anv way derogate from 
the general authority conferred upon him. 
It follows, therefore, that when general putho- 
ritv to conduct a case is conferred upon a 
vakil and it is followed by special powers to 
compromise a case and to refer the dispute 
to arbitration, the power to abide by the oath 
of a witness whether under the Oaths Act or 
by way of an agreement or compromise is 
necessarily implied. 146 I.C. 84=1932^ A.L.J 
1127=1933 A. 861 (F.B.). 

Authority — ^Presumption of — ^Issue of 
NOTICE. — ^When a member of tbe Bar writes 
a letter purporting to be instructed by a client, 
there is a presumption, until the contrary is 
proved, that the letter is written under ins- 
structions. 144 I.C. 996=1933 E. 147. 

Acts required for proper conduct of trial 
— ^Implied authority of pleader. — A counsel 
appearing in the case from the very nature 
of his duties and for the purposes of a proper 
conduct of the case must be deemed to have’ 
implied authority to admit or deny a docu- 
ment, to press or withdraw an issue in the 
ease, to examine a witness or call no witness 
and do such other acts which are required for 
the proper management and conduct of the 
trial. 14 Luck. 723=1939 Oudh 257. 


Status of Barrister practising as an 
AD voevTE IN INDIA. — The right of a Barris- 
tei-ar Law to appear in the High Court or 
in the Comts subordinate to it arises from 
Ms eniolment as an Advocate and not other- 
wise. The peculiar position of a Barrister at- 
Law in England disappears here on his en- 
lolmeiit as an Advocate; Ms rights, duMcs and 
disabilities aie the same as those of any other 
non-Bairi&ter Advocate. He can see the 
clicni. Settle his fees, and act for him, with 
or without the intervention of a solicitor. A 
Banister practising as an Advocate in the 
High Court can accordingly sue his client for 
recovery of fees due. (25 A. 509, overruled ) 
55 All. 570=1933 ALJ. 451=1933 A. 437 
(F.B.). See also I.L.B. (1943) Lah. 791=44 
CrL.J. 381. (Status of pleader in Court). I. 
LE. (3943) Lah. 791=44 Or.L.J. 381. (Bules 
of conduct of Bench and the Bar.) 

Advocates and pleaders — N o distinction. 
— Though the methods of appointments of 
advocates and higher or lower grade pleaders 
are different and the discipline by which they 
are controlled arises from different sources, 
their duties as representing their clients are 
similar and the principles applying in f»re 
class of leffal advisers oiio*ht to be applied in 
the ease of another. 1939 Eang.L.R. 514= 
1939 Bang. 183 (S.B.). 

Advocate and Court — ^It is difficult to lay 
down any hard and fast rule as to what ex- 
presisons a lawyer can nse with impunity 
while addressing the Court and what should 
ordinarily be tolerated by it. Hyper-sensi- 
tiveness on the one side or rudeness m the 
other must be avoided at all costs. An over- 
subservient Bar would be one of the g»’eatest 
misfortunes that could happen to the adminis- 
tration of justice. At the same time, a law- 
yer is under obligation to do nothing that 
shall detract from the dignity o£ the Court, 
of which he is himself a sworn officer and 
assistant . He should at all times pay deferen- 
tial respect to the judge, and scrupulously 
observe the decorum of the Court room. I.L.B. 
(1943) L. 791=44 P.L.R. 511=A.I.B. 1943 
Lah. 14. 

Etiquette — ^Member of Co-operative 
Society — Appearance for Society. — M erely 
becausea legal practitioner is a member of 
a Co-operative Society he is not prevented by 
any rule of professional etiquette from accep- 
ting instructions from the Society of which 
he is a member. There can be no impropriety 
in his doing so provided that his engagement 
is not directly due to his being a member. 
Bui it is improper for a legal practitioner who 
is a Director to appear for remuneration for 
the Society in his legal business. 56 M. 970= 
1933 M. 682=65 M.L.J. 367. 

Duties and obligations in drafting plead- 
ings — Grave and serious allegations in 
affidavit — ^It is well settled that although a 
legal practitioner has his duty towards his 
client, he has other duties and responsibilities 
as well and that he should not on the instruc- 
tions of his client make a charge of fraud 
against another in an affidavit without satis^f- 
ing himself that there are reasonable grounds 
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for the allegation. But he has not got to 
satisfy himself that xhe statements made hy 
his client were absolutely true. All that is in- 
cumbent on him is to satisfy himself that there 
are reasonable grounds for believing them. 59 
L.W. 401r=(l946) 2 M.L.J. 79 (F.B.).— Pgr 
Thom, J. — ^No counsel is entitled to frame a 
serious charge against a party to a litigation 
unless he is in possession of admissible and 
relovnnt evidence upon which, if accepted, 
counsel could reaosnably ask the Court to hold 
the allegations true. It may well be that the 
evidence in support of the allegations is un- 
true and it is certainly not the duty of a 
counsel in the ordinary course to test the truth 
of the witnesses whom he intends to put into 
the witness box but at the conclusion of the 
evidence which he has led he should be in a 
position to submit as a reasonable proposition 
to the Court that the evidence which he has 
led if accepted establishes the allegations for 
which he had made himself responsible. If 
he is not in possession of such evidence to 
support them he is not entitled to make grave 
and serious allegations. 1935 All. 425 (PB.). 
Per Iqbal Ahmad, J. — ^It is in the interest of 
the administration of justice that too 
rigid a test of the conduct of an ad- 
vocate in the matter of drafting 
pleadings should not be emphasized and 
that the test should be such as not 
to deter a counsel from fearlessly placing be- 
fore the Couit such allegations as their clients 
instruct them to make, so long as those alle- 
gations do not appear manifestly reckless and 
unfounded. It is no doubt the duty of coun- 
sel to use their own judgment, experience rnd 
discretion and not to make irrelevant or un- 
duly insulting allegations in the pleadings, but 
it is equally their duty to.embody the ease of 
their clients in the pleadings fearlessly, pro- 
vided the instructions received from the 
clients justify the ease in the pleadings. Wliile 
on the one hand a counsel is expected to be 
careful and not reckless in drafting the plea- 
dings, he cannot , on the other hand assume the 
role of a Judge and refuse to embody allega- 
tions that his clients instruct him to make 
unless and until he has examined the evidence 
on the subject. A counsel is in one sense the 
mouthpiece of his client, but he does not 
guarantee or pledge himself for his client 
veracity. Per Allsop, J. — On the one hand 
counsel must look to the interests of his client 
and not be deterred by fear or favour from 
making any allegations which in his inter- 
ests it is necessary for him to make. On the 
other hand, he cannot take shelter behind his 
client and claim to be an entirely irresponsible 
instrumeiit in his client’s hands. There re- 
mains in him a duty and an obligation to his 
fellow citizens and he is certainly not enlitled 
to make scandalous and serious allegations 
against ^ose fellow citizens unless he has 
some basis upon which the allegations can be 
grounded. 155 I.C. 1048=1935 A. 425 (F.B.). 
^ee also I.LB. (1945) AU. 702 (As io the 
nature and scope of the privilege and protec- 
tion attached to statements made in his pro- 
fessional capacity. 

Private Pleaper.— A District Magistrate 


has no authority to direct other subordinate 
Magist^atcb to exercise their judicial disere- 
lion of allowing a person to practise as a pri- 
vate pleader in their Courts. Any person ag- 
grieved by Ihe refusal of any Magistrate to 
allow him to appear as a private picador in 
any particular cuho should move the High 
Court in revision. 16 L.W. 879=1923 M. 183, 

Authoiity to counsel ‘ Mo act and appear for 
the party in the trial Court or any other 
Court” includes authority to present an ap- 
peal. 33 P.L.R. 34. A mukhtar though ap- 
Xicaring in (he trial Court cannot file an appeal 
unless his power-of -attorney authorises him to 
do so. Merc general woids in power are not 
sufficient. (1932 I.G. 895, Dist.) 1933 L. 504. 

Costs — ^Liability of legal practjttoneb 
FOR — Circumstances justifying order 
AGAINST PLEADER. — Thole is HO justification 
for the assumption that see. 35, C.P, Code, is 
not intended to cover any ease where the act 
of a legal piactitioner comes within the lerm 
‘ misconduct ’ within the meaning of the Legal 
Praetitioneis and the Bar Councils Acts. A 
pleader may therefore be liable for costs of 
the pioceedings taken by him in eases where 
the costs occasioned to his client are the direct 
lesult of the initiation and prosecution of the 
proceedings by him. Where a,n application 
for review purports to be made by a pleader 
personally on his own behalf and not on be- 
lialf of his client, the minor or his guardian, 
on grounds wholly untenable there is no jnsti- 
deation for his action and he can be asked to 
pay the costs personally. 1942 Oudh 279= 
1942 O.W.N. 68. 

Authority to appear. — Counsel is^ho has 
not filed any vakalat from his client has no 
authority to appear for him. 12 Mys.Ii.J. 383. 

Appearance of counsel against interest 

OF HIS CLIENT ^Tf PERMISSIBLE. — A COUnSel 

should not be allowed to appear against the 
interests of a person who has briefed him at 
one or other stage of the ease. It is absolutely 
necessary for taking opinion that the party 
should lay all his cards before the counsel 
concerned, and it is only after he has thorough- 
ly gone into the facts of the case that a law- ‘ 
ycr can be in a position to advise his client 
In the circumstances it would be unfair to 
allow the counsel to appear against the same 
person later on, and an assurance on the part 
of that individual would also be of no avail in 
the matter. 1935 Pesh. 65 (1). It is unde- 
sirable for a member of the Bar to plead in 
a case concerning which he has a personal in- 
terest. 39 C.W.N. 274. See also (1945 M. 
480= (1945) 2 M.L/.J. 187. (Permisison for 
pleader to appear for a different party after 
previous appearance to one party, when can 
be granted by Court) . 

Transfer of Brief — ^Pleader appearing 
FOR ANOTHER — ^As to duty of pleader to be 
in attendance at time of hearing of case, see 
1940 Bang, 162 (P.B.) . Where a pleader ap- 
pears for another who is unable at the moment 
to attend Court, he ought to let the Court 
know that he is so appearing. 33 LO. 831=20 
C.W.N. 283. As to failure of pleader to make 
careful arrangements for conduct of case, see 
183 I.C. 580=1939 Bang. 262. A question re- 
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latiiig to ilie >nal elamib of diffeioiit stetioas 
of (he vitu-tiiioneis of l3io Higa Court 

(Miiiiot be faettlcfl hr a single Judge or a Divi- 
sion licncli o-f the Courj . 25 C.D.J. 101=41 

l.C. C.W.N. 654. Pioeeeclmgs under 

1ho Act aic quasi eiiuiinal, and arc barred by 
aiajuilial in x^ieMons ainuiialpiocccdings. 88 
T.C. 279=26 Cr.LJ. 33 11=192.5 R. 110. In 
the abfeeiu*o of misconduct of x)leadei* or other 
justifying cause the client is not entitled as 
of light 1o change his pleader ivifh out nialdng 
hafisfaeioiY an angeniouts to x^aj’’ the fees of 
rho x^leadei A\ho had chaxgo of the case till 
then. .iS LW. d4=1915 Mad. 390=(1945; 1 
M.L.J. 56. 

Accepting Buiff for Opposite Party 
AGA iisST Previous Client — Duties. — !Jee 38 
M. 650=25 M.L.J 567; 8 R. 446=1930 B. 
355; 9 Mys.L.J. 166. 

Change of sides bt lawyer. — Chauga of 
sides as su<'h by a la-wj er is not forbidden by 
law. Change oi sides is forbidden if there are 
confidential communications by one side wMcU 
may be made use of when the lawyer repre- 
sents the opposite parly. It is forbidden if 
the lawyer obtains his own discharge and acts 
for the opposite loaity. It is also forbidden if 
the lawyer accepts a retainer from the opposite 
party without first offering Ms services to Ms 
oiiginal eUeul. A lawyer is, therefore, not guil- 
ty of professional misconduct in accepting a 
brief for the opposite parly if he has no con- 
fidential communication of his original client, 
in Ms possession at that time and the matters 
in which he had been retained had come to an 
olid and thp original client had refused to 
avail Mmsclf further of his services. I.D.B. 
(1946) Lah. 3 73=1946 3^ah. 301 (P.B.) A 
pleader ivho acted gratuitously as a friend in 
di awing up a diafl plaint at the request of the 
plaintifi* who filed the iilainl himself and to 
w'hom no confidential inf ormation was impar- 
ted, is not guilty of professional misconduct in 
appealing foi the defendant at a later s{ age- 
1946 Lah.. 329 (P.B.). See also (1945) 

2 M.L.J, 187. 

Appearance — ^Power of Court to restrain 
— Pleader likely to be witness in case — 
Duties of pleader. — That a Judge or Magis- 
trate has authority to restrain a pleader from 
appearing for either party in a ease, when it 
would be manifestly improper for the pleader 
to do so, cannot be gainsaid but a very strong 
case must be made out before an order res- 
training a pleader from acting in apatricular 
case is passed. The mere fact that the defence 
asserts that the pleader for the prosecution 
will be required as a witness for the defence, 
and that the Magistrate himself thinks that 
he will be a material witness for the defence, 
are not sufficient grounds for restraining the 
pleader from appearing in the case for the 
prosecution. A pleader who is conducting a 
ease is nevertheless a competent witness there- 
in and there is no harm in his giving evidence 
in a ease in wMeh he is appearing. But it 2 S 
desirable that a pleader should not appear in 
a ease if he knows or has reason to believe that 
he will be an important witness in the case. If 
he accepts the brief not haoTving or having 


it.i'ion jo believe that he wull be such a wit- 
nobb bill discovers buhsequeiUly that Uo is & 
wiliusb on a maiciial question of tAC*.. he 
should lotirc tiom tlie case* 1939 Rang.LR. 
224=19.19 R.ing. 342. Accused has a right lO 
choose any subocate ho wants. Prosecution 
uuiiiot totlor (hat choice by sumnionuing the 
adioc.ite as a witness. On the other hand the 
("oui ( ib lioiind to see that the administration 
i)t justice i!a not m any ivay embarrassed. If an 
adxocalo is called as a witness by the other 
sidf , ir can safely be left to the good &euse of 
the ridxoeatc to dctcimine whether he can con- 
tinue to ai)x>enr as an advocate, or whether by 
doing so he will embarrass the Court or the 
(dieiit. If a Couit comes to the conclusion 
that a Inal will bo embarrassed by the appeui- 
ance o± an a dvouitc who has been called as a 
witness by the other side, and if, .aotwith- 
standing the Couit ’s expression of its opinion, 
the advocate refuses to withdraw 
311 buch a ease the Comt has inherent juris- 
diction to require the advocate to withdraw. 
But the x>rosccution or the party calling the 
oxqiosite paity^s advocate as a witness must 
in such a case establish to the satisfaction of 
the Couit that the trial will be materially eni- 
bairas&ed if the advocate continues to appear 
as advocate for his client. 41 Bom.D.R. 282 
=1939 Bom. 150 See also 1938 M. 878=48 
L W. 276=(1938) 2 M.L.J. 446. 

Feew. — When an Advocate enters into a 
con ti act with Ms client, it is appropriate that 
in Older to avoid any' future misunderstand- 
ing as to the amount of the fees to be charged 
fo) various works, there should be a clear 
wiitten contract between the parties and the 
amount charged should be dearly men timed 
.111(1 agreed to by the client. 1936 A.L.d. 300 
=1936 All. 359 (F.B.). See also IIj.B. (1944; 

1 Cal. 445=1944 Cal. 189 (Solicitor Uen for 
cobts cannot prevail over monies in his hands 
ear-marked for a specific purpose). Before the 
relationship of advocate and client arises 
by concluding a contract of service^ 
is open both to the client and the i^dvo- 
cate to bargain for services in such methods 
as they may deem proper. But after 
the relationship arises, the advocate should 
not use his privileged and responsible position 
to obtain anything more than a fair and just 
remuneration. 1937 Rang. 299. In India as 
at English Common Law, a solicitor nas a 
pasticular lien wMch does not depend on ac- 
tual possession of the property, as distinguish- 
ed from possessory lien. TMs lien is not lia- 
ble to be defeated on the ground that the 
assignee of a decree or the attaching creditor 
of the solicitor ^s client had no express notice of 
the lien. The fact of there being a fund in 
Court amounts to notice of the existence of a 
solicitor's lien. (51 B. 855, Poll) 6o M.L.J. 
133=1931 M. 183. See also 1940 Cal. 1/9= 
I.L.R. (1939) 1 Cal. 212=43 C.W.N. 290 (This 
lien is not defeated by the insolvency of the 
party ) . The lien of an attorney or solicitor 
is reaUy an equity claimed on his behalf and 
is subject to all the equities between the at'* 
torney’s client and any other parfy or parfcioa 
in the properly over 
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is claimed. An atiorney lias no higliei* rignts 
Uian iiib clieut. A plamtilt'^s right to set-otf 
costs payable to iimi by the deteiiclant against 
the sum louna due troin hm to the cief encLant 
on the taking of accounts in the same suit is 
not aiiected uy the defendant's solicitor ’s lien. 
Tne courts m India have complete discretion 
to allow a set'OJl, whether m the same action 
or in different actions, and it extends to the 
setting oti: o± costs against costs and also in 
a proper case to the setting olf of debts or 
damages against costs and mce dhe 

discretion lias to be exercised judicially, hav- 
ing regard to the facts and circumstances ot 
each ease. I'he circumstances considered by 
the Court are matters relating to the attorney 
wiiose lien is sought to be ahected irrespectye 
of his client because as between the parties 
themselves there can hardly be ^ X 

resisting a set-off. After a set-off has ^.U'eady 
been allowed an attorney ’s lien is not protec- 
ted. 41 Bom.L.B. 109i=I.L.R. 1939 Bom. 
o9ii=1939 Bom. 518. Costs are in theory such 
indemnity for the actual expenses of atigation 

as the Court allows. They are an indemnity to 

the party in whose favour they are allowed and 

not to tne attorney engaged by that party 
attorney’s lien tor costs is not a charge, 
the Court assist the attorney either by m^- 
ing a charging order as under the Anghsh 
practice or by making a payment order, the 
course generally adopted in India. In a ease 
where the judgment-debtor under a decice jn 
favour of the attorney client is unquestiona- 
bly Uable to pay, the. 

dimcuity, make an order for direct payment 
to tbe attorney of his wages by the judgment- 
debtor, if it is satisfied that attorney bas 
taken reasonable, though not exhaustive, steps 
to recover his wages from Ms client, 
the judgment-debtor has a right ox set-oit 
tor example, when he holds a cross-decree, the 
attorney cannot intercept the right to set-on 
between the parties unless there is a fraudu- 
lent intention on their part to deprive ^ o± 
his costs. 48 O.WN. 727. Where a solicitor 
is engaged by the next friend of a mmor 
plaintift, the client is the next friend and it 
IS to the next friend, and not to the ^ox, 
that the solicitor looks for his costs. Though 
the soUeitor has a lieu enf orceabe against the 
next friend, the lien does not exist against the 
minor. Where, therefore, there is a change 
of next friend and a new next friend comes 
in, the solicitor engaged by the former next 
friend is bound to hand over to the new next 
friend the papers and documents, etc., though 

he may not have received his costs of the suit 
from the old next friend. He cannot withhold 
the documents, etc., from the new next friend 
by pleading his lien, X.L.B1. (1938) Bom. 749 
=40 Bom.UR. 694=1938 Bom. 418. See 
1942 O.W.lSr. 68. Heneral and special lien 
distinguished, see 1932 B, 363=34 Bom-Iu 
• B. 703. The solicitor’s Hen never precludes a 
fair and honest arrangement ' between the 
parties unless the solicitor is in a position 
to prove that there was a fraudulent inten- 
tion on the part of the plainUfE and defen- 
dant to cheat him of the costs payable to 
him by the party. 1932 B. 852s:;34i Bom.Ii. 


li 721. Aaiuve of an advocate’s lieu, 6ee 
55 M. 455=62 M.L.J. 185. The question whe- 
ther an attorney’s Hen should or should not be 
ullowod to intercept a set-oft between the 
parties to the suit is in India a matter of 
discretion. The Heu has no overriding prio- 
rity-. 34 Bom.L.B, 1429=1932 B. 619. 
Tile sum deposited by a party under O. 45, 

1 . 7, 0 . P . Oode, to be available for ohe pay- 
ment of the costs of the respondents in case 
their Lordships of the Privy Council ordered 
such costs to be paid is not the subject- 
matter of dispute or the part of the action 
niid, therefore, after the appeal is aUowed, a 
lieu cannot be claimed on that amount by 
a legal practitioner appearing for the appel- 
lant Defore the-. High Court- Quaere— 

Iher an Advocate is entitled to claim the same 
Heu which an ordinary SoHcitor would be en- 
titled to in any land. 1932 A.L,tr. 764=1933 
A. 3. Pleader’s fees are to be allowed to a 
party on the basis of what is actually paid, 
or what might reasonably have been paid, 
'whichever is less. 1928 N. 289=111 1.0. 843. 

A pleader including in his fee eeritfieate the 
fee promised but not actually paid to him, 
under a misapprehension of law and not dm- 
hoiiestly cannot be said to be guilty of mis- 
conduct. 58 A, 307=38 Bom.L.B. 731=40 
C.W.N. 933=1936 P.C. 176=71 M.L.J. 631 
(P.C,). There may be cases in which the fee 
due to a vakil may be adjusted, otherwise 
than by actual payment of money. Such an 
adjustment, however, should be, something 
hiore than a mere agreement to pay. When 
a promissory note, especially, a negotiable in- 
strument, is given, it may not be dishonest 
even if no fee was received and it may be 
too strong an expression to describe such 
a certificate as a false certificate. It is doubt- 
ful if Hdte (ii) to r. 30 of the Legal Prae- 
tioners’ Buies is strictly correct. 30 L.W. 977 
1=1930 M. 413=57 M.L.J. 780. Fees of 
junior counsel — Two-thirds scale adopted for 
taxation purposes. See 58 0. 506=1931 0. 
523. According to the rules, only such sum 
can be taxed as legal practitioner ’s fee as has 
been actually paid and certified by the legal 
practitioner to whom it has been paid. Where 
a receiver of an insolvent’s estate who hap- 
pens to be a legal practitioner conducts his 
Uwn case aud does not pay any fees to any 
legal parctitioner, the Court cannot direct 
any legal fees to be taxed as costs. 163 I.C. 
831=1936 A.L.J. 698=1936 Ail. 489. 
Where several pleaders are engaged by a 
party to a litigation, in the absence of any 
agreement as to the amount of their fees, 
each pleader is entitled to Ms fees up to the 
full fee assessed at the hearing. It is not 
the rule that all of them should divide among 
them a single hearing fee of the amount as- 
sessed as pleader ’s fee in the ease. 20 Pat.L. 
T. 352=18 Pat. 213. Where undue influence 
is not apparent, and a solicitor has agreed to 
accent taxed costs in the event of success so 
as to lighten the burden on his client in the 
event of failure, the agreement cannot be 
looked upon with disfavour, and the Court 
will respect the terms of such an agi^ement 
of employment. iWhgre a solieitox fox a 
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pondeiit to a Privy Council appeal agrees to 
accept a reduced fee, stipulating tliat iu tlie 
event of tile clieut^s success in tlie appeal lie 
should be paid the full taxed costs, that agree- 
ment cannot be regarded as invalid or unen- 
forceable either in practice or in law. It 
is competent t6 the solicitor to recover the 
amount covered by his bill of costs from the 
amount of security deposited by the appel- 
lant. The High Court has power to pass a 
sumnmry order directing payment out of such 
amount to the solicitor to whom costs are due 
from the respondent. I.L.E. (1939) Bom. 
307=41 Bom.L.E. 410-1939 Bom. 250. Where 
there is an agreement to pay Counsel a 
Certain sum for his fee, and a certain sum 
as his miinshl’s remuneration, the Counsel is 
clearly entitled to sue for his fee and also 
for the munshiana. 40 P.L.E. 12=1938 
Lah. 306. See also 1944 Cal. 198=213 I.C. 
84. (Determination of agreement between 
pleader and client is by suit and not sum- 
mary proceedings). (1944) 2 M.L.J . 337= 
1945 Mad. 88 (1) . Where a party agrees to, 
pay his Advocate a particular fee for a* 
particular case, the Advocate is entitled to 
sue for the full fee, though owing to the col- 
lapse unexpectedly of the opposite side ^s case 
the Advocate had not to do that quantity of 
work originally expected of him. 1942 N.L. 
J. 225. Under r. 34 of the Eules relating to 
the Legal Practitioners ’ fee, the fee for 
practitioners appearing in execution petitions * 
in small cause or original suits shall be one- 
fourth of the fee allowable on tbe amount 
or value of the relief granted by the decree 
as calculated under r. 31, irrespective of the 
niunber of such petitions. Where a decree 
grants two reliefs, ms., possession of immov- 
able property, and costs, the fee allowable on 
a petition for execution of the portion re- 
lating to costs win be only one-fourth of the 
fee permissible on the amount awarded as 
costs. I.L.E. 1945 M. 88 (1)=57 L.W. 593 
= (1944) 2 M.L.J. 337. Attorney — Costs — 
Bill of costs — ^Instructions for brief — ^Look- 
ing up the law — ^Ascertainment of legislative 
practice in various places — ^Eight to remune- 
ration. See 44 Bom.L.E. 682=1942 B. 310 
c=I.L.E. (1942) B. 829. 

Suit accounts. — Even if there is no 

‘^general agency^' between a counsel and 
client, nevertheless a suit for accounts can 
be maintained by the client against his coun- 
sel in respect of the moneys entrusted to the 
latter in the several suits in which he was en- 
gaged. (50 M. 249, Poll.). 140 I.O. 564 
=33 P.L.E. 1074=1933 L. 60. 

Transactions between advocate and 
CLIENT. — A . pleader advanced moneys to his 
client and obtained a mortgage in favour of 
his son. In a suit on the mortgage it is in- 
cumbent on the plaintiff to prove utmost good 
faith j and all evidence regarding it should be 
preserved. Pleaders who deal with their 
clients must take care not only that the trans- 
action is fair, but also that they are in a posi- 
tion to prove that it was fair. 12 Luck. 435 
=1937 O. 87=1936 O.W.N. 1033=164 I.O. 
^45, Transactions of mortgage between a 


bolieilor and client to secure the repayment of 
mone}' advanced at the time are not ordi- 
narily subjected by Courts to the same jeal- 
ous scrutiny as, for instance, a gift from a 
Ghent to a solicitor, or purchases or sales at 
under-value between a solicitor and client. 
If the money "was sorely needed and was 
l)aid, the mortgagor had its benefit, the rate 
of inierest was reasonable and the iftrms 
neither excessive nor onerous there is no rea- 
son why the transaction should not stand 
as a valid mortgage between the parties. 67 
I. A. 431=LL.E. 1940 K.P,C. 419=191 I.O. 
94=52 L.W. 777=1940 P.C. 204 (P.O.). E. 
13 of the rules of Court framed under the 
Legal Practitioners Act, prohibits practi- 
tioners from purchasing any interest in any 
decree either from their clients or any other 
person . Such a purchase and execution of 
such a decree for a sum known to him to be 
in excess of that which was actually due, 
amount to a grave professional misconduct- 
I.L.E. (1938) Mad. 399=1938 Mad. 276 (P. 
B.) . W'here the relationship between a legal 
practitioner and his client becomes that of 
debtor and creditor, the pleader being allow- 
ed to retain and use the client’s money os a 
loan, failure by the debtor to pay the money 
on demand does not amount to professional 
misconduct. Lawyers should not, except in 
very exceptional eases, accept loans from their 
clients . Where a lawyer has withdrawn 

money for a client and has been permitted to 
retain it, a document evidencing the trans- 
action should in every case be drawn up. 
It is essential, in cases where the relationship 
of pleader and client has been changed to one 
of debtor and creditor, that the clearest evi- 
dence of such a change should be obtainable- 
But once the relationship of pleader and client 
is changed into one of debtor and creditor, no 
question of misconduct can arise, because 
failure by the debtor to pay the money on 
demand does not amount to professional mis- 
condhet. To borrow money from the client 
who places confidence in the pleader, when the 
latter is aware that it would be extremely 
difdcult for him to repay it is most reprehen- 
sible. No lawyer should ever borrow money 
from a client unless he is sure that he can re- 
pay It when the client demands repayment. 
18. Pat. 580=20 P.L.T. 607=1939 Pat. 343 
(S.B.). Atv attorney of a trustee cannot apply 
for payment of his costs out of the trust eB- 
tate unless he gets an order against the trustee 
under Ch. XXXVIII, E. 48. He must also 
show that the estate is indebted to the trustee 
for the amount claimed by him. Matters of 
this description cannot be investigated in a 
eham^r application. 49 O.W.N. 263, E. 17 
of the Madras Eules only prohibits a practi- 
tioner from purchasing from his client or 
from any other person any interest in a de- 
cree passed by the Court in which he prac- 
tises, but there is no rule prohibiting a prac- 
titioner from bidding at an auction held in 
execution proceedings instituted by Mtw on 
behalf of Ms client. The words ^ ^ or other per- 
son'^ in r. 73 of 0. 21, 0.P. Code, does not 
include a legal practitioner who Ima no dnigr 
to perform in connection ti^e AAle* 
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2. [Repeal oj maclutails.] hep, by the Rcpcalntg Act (,i oj 19;^S), 6'. 2 
iUid Sell. 

, , , 3. ill this xVcL iiulesb there be soiuetL.o^ re- 

ImuipiaauoBdau^^. pugnaut in the snbjeet or context,- 


iahiht^v of a julo i>iolnhitiiig a piaclitiOTicJ- 
tioui ))i(ld]iig eilliui iiilus owi\ name or in tbe 
iunne ot aiiotliLi at a Conit sale lield m e^s^e- 
( Qiioii oi <i device obi allied by 3iis client point- 
(d out. I L.K. (3946) M. 521=1946 M. 245 
-:rfJl)4b^ 1 M,hJ. 218 (F.B.)- 

Oji] K, vriON or Counsel, not to make 

rtT VI HMl NTS BASED ON SURMISES. WkeU COnU- 

sel tnke on llicmbelves tke responsibility o± 
making stalenienls of fact to the Court, the 
<^ouil lb entil3('d to assume that those state- 
ments tue rrue in every pai tic ulai, so that it 
may implicit- iy icly upon them. This is a rule 
wlucdi admits of no O[uatifieation and it ics an 
honoui able obligation of the Bar and of great 
saluc in the administration of justice. It is 
therefoio improijer on the part of counsel to 
Lake statements of fact before the Court 
which aie based on mere surmises or gucsses- 
LL.B. (1940) Kai. (F.C.) 52=3940 JT.G. 
25=(1940) 3 M.L.J. (fcJupp,. ) 28. 

{8ec. 8: i^EGAL. Practitioner. — The light 
of a Barristei-at-Baw to appear in the High 
c'ouu 01 111 ili( CoLUlfs subordinate to it 
aiises tj 0111 his euioluicut as au Advocate and 
noi oLlieiwibt (25 A. 509, overruled.) 55 A. 
570=193d A. 437=39c}3 A.L.J. 453 (P.B.). 

Solicitor — Personal liability eor Costs. 
— Oiiec a solicboi is on record, the oppos- 
ing paity is entitled to look to him, if sue-* 
cessful for his costs, if it turns out that the 
so-called plaintiff is a non-existent person. 
(Case-law discussed.) 58 B. 1=145 I.C. 641 
=1933 B. 317=35 Bom.L.E. 554. 

Care in choosing clerks — Check on them. 
— There is a duly cast upon members of a 
monopolistic prof ession, like the legal profes- 
sion, to exeicise care and due diligence in 
llic persons whom they employ, and if they 
choose to employ a person known by them to 
be irresponsible without taking adequate 
steps to keep a close personal check upon his 
acUons, then they are themselves at fault and 
become liable to be called to account. 1938 
Nag. 370. 

I’OUT. — To declare a person a tout it must 
be proved that he gets the employment in 
any legal business from any practitioner for 
moving for such practitioner. Merely look- 
ing after people’s cases and writing petitions 
does not make a poison a tout. 62 I.C. 829 
=22 Cr.L. J. 589 . A person to be a tout must 
have been paid or proposed to be paid for 
bringing a cUent. 6 P. 567=102 I.C. 340= 
1927 P. 282. See also 28 I.C, 918. A mun- 
sif may refuse to recognize a person as plea- 
der ’s clerk, if he be not a hona fide clerk. 10 
O.W.N. 49. If the enquiry is entrust- 
ed to a Subordinate Court it is the 
Subordinate Court wMch must be satis- 
fied that the ^e^aon is proved to be 
a tout. Where the doint Magistrate held 
on enquiry that the person was not a tout but 
the District Magistrate without further en- 
quiry and without notice to the party declar- 
ed him a tout, that the order was illegal. 


*10.10 \ Ij J 001= 19 ->0 A. 6J1. U ’s t iOcisoj.4.- 
iiiU and kgitimrib intcKiur ol fdci lliat ii 
t\ man .iltcucls Coiui c^oly day, works after 
ihc cabt-s ol clieutt, cu poys to idcudcis aud 
loab/os cos(^ and eugagrb pleaders and also 
leali/es tlifoi fees, he is not lendeiing gra- 
(Uitous bpiiice sLicli as a casual fripnd or ac- 
(inanilajict' ma> do. o6 C. b00=115 I C. 602 
(2) =3 929 C. 196. 

\TT0R N I \ — ( ^ H ANGJ. B Y LlTlG ANT — B tGHT 
or ATTORNEY IN REbrr(^T OF oobTS. — ^A liUgaut 
has Hu light to employ any attorney he likes 
and to change him foi anotliei attorney in 
the couise of the bdiue luocceding if he so 
wishes, ]uo\3ded that he doe!5> not theieby 
cause delay oi mjiisUce to any other party 
Ol ineonvenieuce to the Coinf. If he has 
noi paid costs to the attorney whom he 
wishes to dischaige that -would affect his 
light to obtain papeis and documents on 
which tbe attorney might claim a lien foi 
his unpaid costs. But it is not open to an 
attorney to say that his client shall continue 
to (mploy him in the suit or proceeding 
until all the costs due to him aic paid. 35 
Boin.L.B. 298=1933 B. 182. H is clear that, 
111 the absence of misconduct on the pait of 
the advocate on recoid, the client is not en- 
titled to the sanction of the Court for a 
change of the advocate, without making a 
salisf acloiy arrangement to pay the advocate 
who has had charge of ihc case till theu. If 
the client proposes to abandon him when 
Ihe ease is ready foi hearing and to engage 
another advocate, if is only proper that the 
advocate on iocoinI should be paid his full 
fee before the change of vakalat is sanction- 
ed 1945 M. 190=58 L.W, 34= (1945) 1 M. 
'L.J, 56. No order for change of attorney 
should be made unless provision is made for 
'■))aymeiit of costs to the attorney subject of 
^eouise to this that no such provision will be 
made w^here the attorney has by his own 
conduct or misconduct dischargeVl himself. 60 
C. 1273=37 C.W.N. 998=1934 C. 58. 

Attorney — Lien — ^Kinds of — ^Passive or 
retaining lien — Nature of, — The rights of 
an attorney in India are the same as the 
rights of a solicitor in England, except in 
so far as the latter have been diminished or 
mcreased by statute. A solicitor in England 
is entitled to three kinds of lien to protect 
his right to recover his costs from his cUent, 
namely: (i) a x>assive or retaining lienj (ii) 
a common law lien on property recovered or 
preseiwed by his efforts j (iu) a stauutory 
lien enforceable by a charging order. TtkItati 
statutory law contains no provision for the 
last mentioned lien but the other two kinds 
of lien are available in India. The Hen on 
property recovered or preserved hy the 
efforts of the solicitor is a particular lien and 
not a general lien and it is not available for 
the general balance of account between the 
attoru^ aad hia but ^ends oiM?; to 
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Judge’’ means the presiding judicial officer in every Civil and Oriminal 
Court, by whatever title he is designated : 

“Subordinate Court” means all Courts subordinate to the High Court, 
including Courts of small Causes established under Act No. IX of 1870^ or 
Act No. XI 1865.2 

‘'Kevenue office” includes all Courts (other than Civil Courts) trying 
suits under any Act for the time being in force relating to landholders and 
their tenants or agents: 

Legal practitioner” means an advocate, vakil or attorney of any High 
Court, a pleader, miikhtar or revenue agent : 

2 tout” means a person — 

{a) who procures, in consideration of any remuneration moving from 
any legal practitioner, the employment of the legal practitioner in any legal 
business ; or who proposes to any legal practitioner or to any person interested 
in any legal business to procure, in consideration of any remuneration moving 
from either of them, the employment of the legal practitioner in such busi- 
ness; or 

(Z>) who for the purposes of such procurement freqnents the precincts 
of Civil or Criminal Courts or of revenue offices, or railway tsations, landing 
stages, lodging places or other places of public resort] . 

CHAPTEE II. 


Of Advocates, VAKUiS and Attobneys. 

4 . Every person now or hereafter entered as an advocate or vakil on the 

and vakils letters patent con- 

Advocates and vakils. ^tituting sueh Court or ^ [under section 41 of this 

Act,] ®[or enrolled as a pleader in the Chief Court of the Punjab under sec- 


LEG. BEF. 
iNow Act XV of 1882. 

2 Now Act IX of 1887. 

3 Substituted by Act XV of 1926, sec. 2. 

4 Substituted by Act IX of 1884, sec. 2. 

5 Inserted by Act I of 1908, see. 2 (a ) . 


tbe costs of recovering or preserving the pro- 
perty in suit. The passive or retaining lien 
is not affected or curtailed by sec. 171 of the 
Contract Act. This lien enures in favour of 
the solicitor in respect of all deeds, papers 
or other Personal chattels which come into Ms 
possession in the course of his professional 
employment. TMs is a general lien but with 
reference to moneys recovered by the solici- 
tor for Ms client, he has no such general lien. 
Whether he obtains possession of -tfie money 
wMeh is the fruit of Ms exertions or whether 
it is still in deposit in Court, in either case, 
Ms lien or right to be paid out of those funds 
is confined to the costs incurred in respect of 
those funds, subject only to tMs, that he has 
the ordinary rights of set off wMeh one cre- 
ditor has against another. 60 0. 1442=149 I. 
C. 331=1934 C. 341. As to pleader fees, see 
1945 Mad. 88 (1)=(1944) 2 M,L. J. 337 (De- 
cree for possession and^costs — Execution as 
to costs — Scale of pleader fees); 49 C.W. 
K. 263 (Attorney of trustee claiming pay- 
ment of costs out of trust estate — ^Procedure). 

Secs. 3 and 4. — ^Where the fee payable 
is not settled with the client under sec. 3, 
then under see. 4 the pleader is entitled only 
to sueh fee as would come to on computa- 
tion, in accordance with the law for the time 
being in force in regard to the computa- 

O.CAI*'— -4^9 


tion, of the costs to be awarded to a party 
in respect of the fee of his legal practitioner* 
1931 P. 137z=9 P. 865. 

* ^ Practice Includes right to appear, 
plead and act. 4 P. 766=1926 P. 73. Vakils 
have no right of audience in the Insolvency 
Court at Presidency-town of Madras. 48 M. 
331=1925 M. 385=48 M.L.J. 36 (P.B.). Sec, 
4 was not intended to override the special 
provisions relating to insolvency in the Pre- 
sidency-town. 48 M. 331. Insolvency Court 
is not subordinate to High Court - 
48 M. 331. VaMl of Allahabad High 
Court admitted as final grade pleader 
in Oudh, effect of. 89 1.0. 187=1925 
O’: 412 . When there are several gentlemen re- 
tained by a client in the same vakalatnama, 
each of the vakils is entitled to claim from 
his client the full fee stipulated for by him 
and not merely a share in the single fee al- 
lowed as against the losing party. 9 P. 865* 
1=1931 P. 137. In Burma an Advocate is- 
not precluded from suing for his fees. 1930 
B. 243 . A client engaged a pleader and filed 
a vakalatnama in his favour but it was not- 
signed by the pleader. Held, that, whether 
the vakalatnama has been signed or not, the 
pleader is entitled to Ms remuneration for 
the work done by Mm on the principle of 
quantum mefuiu 1931 P. 137=9 P. 865. 

Sec. 4. — Sec. 4 does not apply to Advocates- 
enrolled by any High Court under the Bar 
Councils Act, in view of sec. 38 of the Legal 
Practitioners Act as amended by see. 19 of 
the Bar Councils Act. Therefore an advo- 
cate of the Bombay High Court enrolled as 
sueh by that Court who is not ordinarily prac- 
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tion 8 of this Act], shall be entitled to practise in all the Courts subordinate 
to the Court on the roll of which he is entered, and in all revenue offices 
situate within the local limits of the appellate jurisdiction of such Court, sub- 
ject, nevertheless, to the rules in force relating to the language in which the 
Court or ofSee is to be addressed by pleaders or revenue agents; and any per- 
son so entered who ordinarily practises in the Court on the roll of which he 
is entered or some Court subordinate thereto shall, notwithstanding anything 
her piTi contained, be entitled, as such, to practise in any Court in British India 
other than a High Court on whose roll he is not entered, or, with the permis- 
sion of the Court, ^[or in the ease of a High Court in respect of which the 
Indian Bar Councils Act, 1926, is in force, subject to rules made under that 
Act] in any High Court on whose roll he is not entered, and in any revenue- 


office : 

Provided that no such vakil 2 [or pleader] shall be entitled to practise 
under this section before a Judge of the High Court, Division Court or High 
Court exercising original jurisdiction in a Presidency-town. 

5. Every person now or hereafter entered as an attorney on the roll of 
_ " , Ti- V aiiy High Court shall be entitled to practise in all the 

Attorneys of High Court. subordinate to such High Court and in aU 

revenue-offiees situate within the local limits of the appellate jurisdiction of such 
High Court, and every person so entered who ordinarily practises in the Court 
on the roll of which he is so entered or some Court subordinate thereto shaU, 
notwithstanding anything herein contained, be entitled as such, to practise in 
any Court in British India other than a High Court established by Royal 
Charter on the roll of which he is not entered and in any revenue-office. 

The High Court of the province in which an attorney practises under 
this section may from time to time, make rules declaring what shall be deem- 
ed to be the functions, powers and duties of an attorney so practising. 


LEG-. REF. 

1 Inserted tlie Bar Councils Act, 
XXXVIII bf 1926, see. 19 and Seh. 

3 Inserted by Act I of 1908, see. 2 (b) . 


tising in that Court or in any Courts subor- 
dinate thereto is entitled to practise in the 
Subordinate Courts of the Province of Madras. 
1945 M. 144=58 L.W. 52=(1945) 1 
106 (P.B.) . Sec. 4 does not apply to and can- 
not operate as a bar to an Advocate of a High 
Court, eni oiled under the Bar Councils Act 
practising in Courts subordinate to the Patna 
High (^urt . See. 4 of the Legal Practitioners 
Act has to be ignored in eases of persons en- 
rolled as Advocates of the Bombay High 
Court and claiming to be entitled to practise 
3n Courts subordinate to the High Court at 
Patna by virtue of their enrolment as Advo- 
cates by the High Court. 1946 P. 369=25 
Pat. 468 (S.). See also 12 B.R. 560 (P.B.), 
Sec. 5. — ^An attorney acting for a firm 
and having the power to conduct a suit has 
no power to refer a matter to arbitration 
unless he is authorised specifically for that 
purpose. 36 C.W.N. 8=1932 C. 343. The 
retainer of an attorney ordinarily comes to 
an end when the suit is ended. After the 
suit is over the attorneys are ipso facto dis- 
charged so far as the suit is concerned and 
^ would need fresh authority from their clients 
to act for them iu execution proceedings. 138 
I.C. 320=34 Bom.L.B. 615=1932 B. 337. If 
a suit has been comproasaised by the guardian 
ad litem improperly without the leave of the 


Court, that may be a ground for appropriate 
X)Toeeedings by the minor on attaining majo- 
ii{y. But the attorneys who lecewed their 
instructions from the guardian cannot go 
behind them and continue to lepresent the 
minor. 34 Bom.L.E. 614=138 I.0. 312=1932 B. 
401 (1). Per G. C. Ghosh, J.— -Where an 
attorney has employed a counsel under the 
authority given to him by the party in the 
retainer filed in the Court he is bound to pay 
the fees paid to the counsel on taxation. It is 
only when the client has instructed the attor- 
ney not to brief a particular counsel that ll^e 
client would be under no obligation to pay 
fees paid to that particular counsel. 52 C.L. 
X 197=1930 0. 651 (P.B.) . See also I.L.R. 
(1939) Kar. 422=1939 Sind 125 (Right to sue 
for fees). As to taxation of costs, see also 
1932 A.L.J. 272. As to praetioe regardmg 
change of attorney, see 1932 B. 363=34 Bom. 
L.R. 703; 35 Bom.L.R. 298=1933 B. 182. 
It is the duty of a solicitor entrusted with the 
moneys of his client for investment, before 
investing the amount upon the mortgage of 
a farm, to have a proper valuation ihade. If 
he chooses to rely mainly on his own general 
knowledge of farms in Ms vicinity, he does so 
at his own risk and if Ms judgment is shown 
to have been at fault he is liable for the loss 
traceable to Ms breach of duty to his client* 
1932 P.C. 194=137 I.O. 531 (P.O.) . Mere 
presence in Court of the client, when he does 
not make Ms presence known to the Counsel^ 
does not affect the ostensible authority of the 
Counsel^ who can compromise the suit with* 
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CHAPTBE III. 


Of Pleaders and Mukhtars. 


Power to make rules as 6. The High Courc may, from time to time 
to qualifications, etc., of make riiles^ consistent with this Act as to the follow- 
pleaders and mukhtars. matters (namely) : — 

(a) the qualifications, admission and certificates of proper persons to be 
pleaders of the subordinate Courts, and of the revenue-offices situate wilhin the 
local limits of its appellate jurisdiction, and, in the case of a High Court not 
established by Royal Charter 2 [m respect of which the Indian Bar Councils Act. 
1926, is not in force] of such Court; 


(&) the qualifications, admission and certificates of proper persons to be 
mukhtars of the subordinate Courts, and, in the case of a High Court not 
established by Royal Charter, ^[in respect of which the Indian Bar Councils 
Act, 1926, is not in force] of such Court; 

(c) the fees to be paid for the examination and admission of such 
persons; and 

(d) suspension and dismissal of such pleaders and mukhtars. 

All such rules shall be published in the Official Gazette, and shall 
thercupou Kavc the force of law; provided that, in 
the ease of rules made by a High Court not esta- 
blished by Royal Charter, such rules have been previously approved by the 
Provincial Government. 

7. On the admission, under section 6, of any person as a pleader or 
mukhtar, the High Court shall cause a certificate* 
and muStar? officer as the Court, from time to time 

appoints in this behalf, to be issued to such person, 
authorizing him to practise up to the end of the current year in the Courts and,, 
in the case of a pleader, also the revenue-offices specified therin. 


At the expiration of such period, the holder of the cetrifieate, if he desires 
to continue to practise, shall, subject to any rules consistent with this Act 
which may, from time to time, be made by the High Court in this behalf, he 
entitled to have his certificate renewed by the Judge of the District Court 
within the local limits of whose jurisdiction he then ordinarily practises, or by 
such officer as the High Court, from time to time, appoints in this behalf. 

On every such renewal, the certifiete then in possession of such pleader 
or mukhtar shall be cancelled and retained by such Judge or officer. 

Every certificate so renewed shall be signed by such Judge or officer, and 
shall continue in force up to the end of the current year. 

Every Judge or officer so renewing a certificate shall notify such renewal 
to the High Court: 

3 [Provided that, on the admission as a pleader of any person who has 
been prviously entered as a Vakil or attorney on the roll of a High Court esta- 
blished by Royal Charter, the High Court may, in its discretion, issue to such 
person a certificate authorizing him to practise permanently in the Courts, and 
in the offices specified therein, and a certificate so issued shall not require to 
be renewed under this section.] 

8. Every pleader holding a certificate issued under section 7^ may apply to 


LEG. EEF. 

1 Eor rules made under tMs section see tlie 
rarious Local Eules and orders, 

2 Inserted by tbe Bar Councils Act, 
XXXYXll of 1926, see. 19 and Seb. 1. 

3 Inserted by Act I of 1908, see. 3. 


out consulting Ms client- 59 0. 31=35 O. 
W.N. 674=1932 C. 231. 

Sec. 7. — Eeiiewal of certificate cannot arbi- 
trarily be refused. See IB O-W-K. 415=1 I. 


334 . The High Court has not delegated to 
District Judges the power to suspend legal 
practitioners pending the receipt of their re- 
newed certificates. Any order in regard to 
suspension must proceed from tbe High Court. 
So an order of the district Judge suspending 
a practitioner pending the receipt of his re- 
newed certificate is illegal. 54 M. 574=1931 
M. 688=60 M.D.J. 558. 

Sec. 8. — ^Appellate jurisdiction, meaning oL 
See 24 A. 348 (F.B,). 
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be enrolled in any Court or revenue-office mentioned 
Pleaders on enrolment [herein and situate within the local limits of the 
?rZnu^“offieL“ appcUate jurisdiction of the High Court by which he 

has been admitted; and, subject to such lules^ 
<}onsistent with this Act as the High Court or the Chief Controlling Revenue 
authority may, from time to time, make in this behalf, the presiding Judge or 
officer shall enrol him accordingly, and thereupon he may appear, plead and act 
in such Court or office and in any Court or revenue-office subordinate thereto. 

9. Every mukhtar holding a certificate issued under section 7 may apply 
Mnkhtars on enrolment be enroUed in any Cml or Crimm^ Court men- 

may practise m Courts. tioned therein, and situate within the same limits^ 

and, subject to such rules as the High Court may 
from time to time make in this behalf, the presiding Judge shall enrol him 
accordingly; and thereupon he may practise as a mukhtar in any such Civil 
Court and any Court subordinate thereto, and may (subject to the provisions 
of the Code ^ Criminal Procedure) ^ appear, plead and act in any such Cri- 
minal Court and any Court subordinate thereto. 

10. Except as provided by this Act or any other enactment for the time 

being in force, no person shall practise as a pleader 
No person to practise as mukhtar in any Court not established by Royal 
JuaU^ed Charter unless he holds a certificate issued under see- 

^ * tion 7 and has been enrolled in such Court or in some 

Court to which it is subordinate : 


Provided that persons who have been admitted as Revenue-agents before 
Eevenue-agents may ap- the first day of January, 1880, and hold certificates, 
pear, plead and act in as such, under this Act in the territories administered 
Munsiffs' Courts in suits ]t)y the Lieutenant- Governor of Bengal, may be en- 
1869^ rolled in manner provided by section 9 in any Mun- 

sif’s Court in the said territories, and on being so 
enrolled may appear, plead and act in such Court in suits under Bengal Act 
VIII of 1869® {to amend the 'procedure in suits between Landlord and Tenant) 
or under any other Act for the time being in force regulating the procedure 
in suits between landholders and their tenants and agents. 


11. Notwithstanding anything contained in the Code of Civil Procedure^ 
the High Court may, from time to time, make rules 
Power to declare func* what shaU be deemed to be the functions, 

fions 0 u tars. powers and duties of mnkhtars practising in the 

subordinate Courts, and, in the case of a High Court not etsablished by Royal 
Charter, in such Court. 

12. The High Court may suspend or dismiss 
Suspension and dismissal any pelader or mukhtar holding a certificate issued 
of pleaders and muklit^s ^^der section 7 who is convicted of any criminal 
eonvicte o crimina o offence implying a defect of character which unfits 

him to be a pleader or a mukhtar, as the case may be. 


ence. 


LEG. REP. 

iPor rules made by the Higb Court at 
Hadras, see those quoted in the footnote on 
previous page, which were also made under 
sec. 8 , Por rules by the Chief Court, Pun- 
jab, see Punj. B, and O. 

2 Now Act V of 1898. 

3iSfee*now Bengal Tenancy Act (VIII of 
1885). 

4 Now Act V of 1908, 


Sec. 12: Scope op Section. — ^The High 
Court has jurisdiction under this section to 
tahe action against a pleader who has been 


convicted of a criminal offence, though the 
offence was not one committed in his profes- 
sional capacity. 59 M. 732=1936 Mad. 318 
1=70 M.L.J. 498 (P.B.). The use of word 
^^may^^ in see. 12 after the words ^*ihe High 
Court’' shows that the discretion of the High 
Court in each particular case is absolute. 33 
C.W.N. 829=1929 C. 771. It is not suficient 
for the applicability of the section that the 
pleader has been convicted of a criminal 
offence* Though the Court cannot in the exer- 
cise of its disciplinary jurisdiction question 
the propriety of the conviction, it has yet to 
inquire into the nature of the crime in order 
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to decide whetiier the ofEence was such as to 
imply defect of character rendering him un- 
fit to continue in the profession. 12 Pat.Ii.T. 
773=1931 P. 369 (P.B.) , ^ee also 1938 
Bang. 394=1938 B.L.R. 125. Where a legal 
practitioner has been convicted, of a criminal 
offence and his case is sent to the Bar Coun- 
cil for enquiry to determine if any discipli- 
nary action was called for, the Bar Council 
should merely record the conviction and 
should call on the legal practitioner to show 
cause why action should not be taken against 
him. It is not open to it to justify the 
action of the legal practitioner. 1938 Bang. 
394. A legal practitioner was convicted of 
criminal breach of trust and abetment there- 
of iu respect of certain monies of a client. 
It was found that he was to a certain extent 
the victim of his senior. He paid the amount 
of defalcation after his conviction. The High 
Court in consideration of the fact that he was 
a victim of circumstances and had expressed 
his repentance and assured to lead 
an honourable life, suspended the prac- 
titioner for one year. 33 0. W. 
829=1929 C. 771. See. 12 has no ap- 
plication unless the conviction shows the 
convict to be unfit to be a pleader. 27 N.L. 
B. 29=1931 N. 33 (S.B.). The words cri- 
minal offence^ ’ used in see. 12 mean an offence 
punishable under Penal Code as well as any 
act or omission made punishable by any law 
for the time being in force which is indicta- 
ble and punishable criminally by Courts of 
justice. 12 Pat.L.T. 773=1931 P. 369 (F. 
B.) . See. 12 contains no implication that 
disciplinary action against a pleader convict- 
ed of an offence cannot be based on his con- 
duct when such conduct includes the commis- 
sion of any offence for which he has been 
punished. Disciplinary action is not taken 
by way of punishment, but on consideration 
whether the person formerly admitted to prac- 
tice is a proper person to continue to prac- 
tise or not. Ho one can be admitted to prac- 
tise until he makes a solemn declaration, 
and the inference is that one who has con- 
travened his declaration and is likely to do 
so in future is not such a person. The fact 
^at the motive of the pleader in taking part 
in a Civil Disobedience movement was to 
draw attention to the dissatisfaction with the 
forest policy of Government is no justifica- 
tion nor is the fact that he was only a parti- 
cipant and not a leader in the movement mate- 
rial in considering the necessity for discipli- 
nary action. 27 H.L.B. 29=1931 H. 33 (S.B.). 
Conviction of pleader under Defence of 
India Buies for uttering anti-war slogans is 
no ground for disciplinary action. 46 O.W. 
H. 405=75 C.L.J. 428. In order to see when 
disciplinary action under see. 12 should be 
taken against a pleader who has been convict- 
ed under r. 38 read with r. 34 (6) (0) of the 
Defence of India Buies, 1939, the Court must 
not merely accept the fact that he has been 
convicted but must consider the material up- 
on which he has been convicted, li^ere the 
speech for which he has been convicted incites 
others to break the law which it is the duty 


of tUe Courts to administer, and to do ac&s 
tending to subvert order, the Court is en- 
titled to take disciplinary action against him. 
I.D.B. (1941) Bah. 736=44 P.B.E. 471=A. 
I.B. 1942 Lah. 85 (F.B.). A pleader who 
was 60 years old and who had been of 
unblemished cliaiacter was convicted under 
see. 409, I.P. Code for embezzlement of 
client’s money. BeZd, that the pleader was 
hable to be removed from the roils notwith- 
standing his age and previous good character. 
1938 Bang. 288. See also 1939 M.906=(1939) 
2 M.B.J. 632. But see 165 I.C. 601=1936 
Lah. 717. A pleader is not entitled to go be- 
hind the conviction in order to show that his 
conviction was not jutsified either in law or 
on facts and that be committed no offence. 27 
N.L.B. 29=1931 Nag. 33 (S.B.). Conviction 
of legal practitioner is sufficient without any 
further enquiry to justify the High Court in 
taking proceedings under sec. 12. It is not 
permissible to go behind the conviction and 
the pleader cannot be allowed to have mdiieet 
appeals against the judgment of conviction. 
1929 O. 771; 59 M. 732=1936 M. 318=70 M. 

L. J. 498 (F.B.) . Though it is not incompet- 
ent for the High Court to deal under Art. 8, 
Letters Patent, with charges of a criminal na- 
ture against a practitioner unless and until 
these have been investigated by a Criminal 
Court, it is eminently fitting that in such cases 
the criminal prosecution should precede any 
disciplinary, decision. 58 I.A. 152=53 A. 183 
1=1931 P.C. 112=61 M.L.J. 130 (P.C.;. The 
charges of professional misconduct must “be 
clearly proved and should not be inferred from 
mere ground of suspicion however reasonable 
or from what mav be a mere error of judg- 
ment or indiscretion. 1939 B.D. 641 (2)= 
1940 A.W.B. (B.B.) 5 (1). Where the allega- 
tions against a leg^ practitioner amount to a 
criminal charge, the proper procedure is to 
prosecute him criminally in the first instance 
before bringing proceedings under the Legal 
Practitioners Act. Otherwise he is likely to 
be prejudiced inasmuch as these are summary 
proceedings in the nature of a summons trial. 
178 I.C. 456=I.L.B. (1938) 2 Cal. 138=1938 
Cal. 783. See also 54 M. 857=1932 M. 131 
=61 M.L.J. 148 (F.B.). 

CoNVTCTiOKr OF Pleauee — Conviction' by a 
Foreign Court. — The conviction of a legal 
practitioner for perjnry is a good ground for 
striking off his name from iJe roll of prac- 
titioners. Where the conviction is by a 
foreign Court, but the law is the same as in 
India and there has been a fair trial, the 
same principles will apply. An order of dis- 
barment is not conclusive for all time; if 
circumstances change and the Court is couvin- 
eed that the delinquent has been brought to a 
higher sense of honour and duty, the order 
can be cancelled. Disbarment of a member 
of the English Bar by the Benchers of Ms inn 
does not ipso facto lead to his being struck 
off the roUs of an Indian High Court. The 
matter would have to be decided under the 
discretion given by the Letters Patent. 45 

M. L.J. 639=46 M. 903=1924 M. 266 (F.B.>. 
Legal practitioners are officers of the Oourk 
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and it is there clear duty to respect law 
themselves and to get it respected by others. 
If a legal practitioner! disobeys an order pro- 
mulgated by a public servant lawfully em- 
powered to promulgate such order, his action 
amounts to defiance of law, and he is, there- 
fore, liable to be dealt with under the disci- 
plinary jurisdiction of the High Court. 42 
andK.) 77=1940 L. 107. 

JSTo Distinction on principle can be made 

BETWEEN POLITICAL OFFENCES AND OTHER KINDS 
OF LAW-BREAKING. — ^Pleader convicted of 
waging war against the King under Sec. 121, 
I.P. Code, has defect of character, which un- 
fits, him to continue in practice- 59 M. 732 
1=1936 M. 318=70 M.L.J. 498 (P.B.). Where 
a pleader wilfully breaks the Ifiw upon one 
or two isolated occasions it may not be UcjCes- 
sary for the Court to take any action under 
sec. 12 of the Legal Practitioners Act. Where, 
on the other hand, it is sliovim that the plea- 
der has wilfully and habitually broken the 
law, then the Court may quite reasonably 
come to the conclusion that his acts imply 
such a defect of character as to render him 
unfit to practise as a pleader and in such a 
case the Court may dismiss him from practice. 
Where the acts of the pleader fall midway 
between the two extremes, then the Court may 
take a more lenient view and may Link it 
sufficient to warn the pleader by inflicting 
upon him a period of suspenison or otherwise, 
that if he persists iu breaking or defying the 
law, such conduct will inevitably lead the 
Court to the conclusion that he is totally un- 
fit to practise in the Courts which have been 
established to enforce the law. 38 O.W.IT. 
276=1934 0. 242 (2). A pleader was prosc‘’U‘ 
ted three times and convicted twice for semi- 
political offences. Held, that the case fell 
within the mediate position and warning with 
suspension was sufficient. 35 Cr.L.J. 592= 
148 I.C. 57=1934 C. 242 (2). An order bind- 
ing over a pleader under sec. 118, Cr.P. Code, 
may not be a conviction for an offence- But 
a pleader who is convicted under see. 17 (2) 
of the Criminal Law Amendment Act is guilty 
of nothing short of an open and definaat vio- 
lation of law. Seeing that it is the duty of the 
members of the legal profession to assist the 
Courts to maintain and enforce obedience to 
law, such conduct in a pleader is such a defect 
of character as would unfit him to be a plea- 
der, and make him liable to action under see. 
12 of the Act. 152 I.C. 943=1934 0. 808. 
Where a pleader was convicted under the De- 
fence of India Rules for uttering a slogan to 
the effect that none should assist the British 
Crovernment in their war efforts as it was the 
duty of everybody to resist all wars by non- 
violence* Held, that in the circumstances of 
the ease the exercise of disciplinary jurisdic- 
tion under see. 12 was not called for. 46 C. 
W.N. 405. In order to see whether discipli- 
nary action under sec. 12 of the Legal Practi- 
tioners Act shoffid be taken against a pleader 
who has been convictel. under R. 38 read with 
R. 34 (6) (e) of the Defence of India Rules, 
1939, the Court must not merely accept the 
fact that he has been convicted but must con- 
sider the material upon which he 


has been convicted. Where the speech 
for which he has been convicted inci- 
tes others to break the law which it is the 
duty of the Courts to administer, and to do 
acts tending to subvert order, the Court is 
entitled to take disciplinary action against 
him. I.L.R. (1944) Lah. 736=1942 L. 85 
(F.B.). See also 44 Cr.L.J. 743=1943 Cal. 
371 (conviction of pleader under R. 38 (5), 
Defence of India Rules, does not imply defect 
of character and does not call for disciplinary 
action). 44 Cr.L.J. 707=1943 Cal. 370 (con- 
viction under R. 56 of the Defence of India 
Rules, for taking out a peaceful and orderly 
procession in contravention of order implies 
a defect of character which unfits one to be a 
pleader). See also 1943 M. 475= (1943) 1 M. 
L.J. 396 (S.B.). 

Illustrations. — Per Mitter, J. — ^Where a 
pleader has been convicted of criminal of- 
fences for misconduct committed strictly in 
his professional character, that prima facie 
renders him unfit to be a member of the pro- 
fession. That however does not mean ibat 
wherever a pleader has been so convicted the 
Court is bound to strike him off the rolls. The 
use of the word* may in sec. 12 shows ^hat 
the discretion of the Court is absolute. 33 C, 
W.N. 823=1929 0. 771. Contempt of Court 
by pleader in his capacity as a suitor can be 
punished professionally. 55 All. 148=1933 A. 
L.J. 251=1933 A. 224; see contra 54 All. 912 
=1932 A. 492 (S.B.) . Conviction under see. 
288, I.P. Code for improper behaviour and 
using improper words to a Magistrate was 
held to render a pleader liable to suspension 
for 3 months. 162^ I.C. 534=1936 Rang. 175. 
Conviction under Burma Village Act for not 
removing stack of hay from the pleader 
compound, does not involve any defect of 
character which unfits him to practise. 162 
I.C. 534=1936. Bang. 175. 

Temporary Misappropriation. — 1925 C. 
239. Conviction under the Salt Act for cer- 
tain activities in pursuance of Civil Disobe- 
dience. 1931 P. 2t)8 (F.B.)=12 P.L.T. 61. 
A pleader convicted under see. 3, Police In- 
citement to Disaffection Act and under see. 17, 
Criminal Law (Amendment) Act. 134 I.C. 945 
1=12 Pat.L.T. 773=1931 P, 369 (P.B.). The 
mere fact of conviction of any criminal of- 
fence implymg moral turpitude can be a suffi- 
cient basis in law for an order of suspension 
or dismissal of a pleader or mukhtar only but 
not of a vakil whose cases of misconduct are 
not provided for by the Legal Practitioners 
Act, but by paragraph 8 of the Letters 
Patent. 8 O.W.N. 167=1931 O. 161 (F.B.), 

Conviction for keeping a Common Gam- 
bling House. — 42 M. 111=35 M.L.J. 650= 
48 I.C. 341 (S.B.). The conviction of a plea- 
der under the Gambling Act can hardly he 
looked upon by itself as sufficient reason for 
disciplinary action. 1929 R. 352 (1). But see 
42 M. 111=35 M.L.J. 050. 

Conviction fob conducting lottery. — ^A 
pleader of good ct-iracter and about thirty 
years of age, who was permitted lO engage 
in business embarked upon a scheme with the 
Courts decided was nothing less than a lottery 
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Suspension and dismissal 
of pleaders and mukhtars 
guilty of unprofessional 
conduct. 


^[ 13 . Tiie Higli Court may also, after sucii in- 
quiry as it thinks fit, suspend or dismiss any pleader 
or mukhtar holding a certificate as aforesaid — 


LEO. REF. 

1 Substituted by Act XI of 1896, see. 2. 


and tbe pleader was convicted for taking part 
in tbe lottery. When tbe queotion camo be- 
fore tbe High Court whether be should be de- 
barred from practising as a pleader. Keld, 
that the pleader behaved very foolishly in act- 
ing as he did, but taking into consideration 
his young age, his name should not be struck 
off the register, 164 1,0. 350=37 Cr.L.J. 
1118=1936 Rang. 382. 

Secs. 12 and 13. — The High Court can act 
upon the report submitted to it by the Dis- 
trict and Subordinate Courts or suo moiu cake 
action for either suspension or dismissal of a 
pleader, 12 Pat.L.T. 773=1931 P. 369 (F. 
B.). 

Secs. 12 to 14: Disciplinary jurisdic- 
tion — High Courtis discretion — can be 
FETTERED BY LoCAL GOVERNMENT. — The Local 
Government have no locus standi in any way 
to fetter the discretion of the High Court 
to take or not take any action under Cl, 8, 
Letters Patent, or under the Legal Practi- 
tioners Act against any legal practitioner; the 
matter is one which is entirely within the dis- 
cretion of the High Court. As the Local Go- 
vernment is not competent to claim that action 
should be taken against any particular legal 
practitioner, it has also no right or power 
either to abandon any proceedings or to con- 
done the conduct of the legal practitioner so 
far as it comes within the purview of the dis- 
ciplinary jurisdiction of the High Court so 
as to bind it in any way. 15 L. 354=1934 

L. 251 (S.B,). 

Sec. 13: Scope of Section. — See 44 C. 
639. The jurisdiction of the Court is not vin- 
dictive. 1924 M. 160=45 M.L.J. 718 (F.B.). 
Notice is necessary before taking action. 19 

M. L.J. 604. Enquiry may be made by a 
Court subordinate to the High Court. 44 C. 
639. The Court cannot act on mere suspicion. 
1 P.L.T. 372=57 I.C. 460 (F.B.). Charges 
of professional misconduct must be clearly 
established and not be inferred from mere 
ground for suspicion. 1930 L. 947, follow- 
ing 1930 P.O. 144=58 M.L.J. 635=34 C. 
W.N. 534 (P.C.) . Charge of ^^unprofessional 
conduct^' against a pleader — ^Precision in 
statement and strictness in proof — ^Necessity. 
1930 P.C, 60=58 M.L.J. 483 (P.O.). W'hcn 
evidence has been given in one case upon the 
issues raised in that ease, nothing can be 
more dangerous than to take that evidence 
and apply it to another ease in which other 
issues arise.'' 1929 M.W.N. 384 (F,B.). The 
proceedings under sec. 13 are of a quasi cri- 
minal nature, it is the duty of the applicant 
"Who is more or less in the position of com- 
plain^t to go into the witness-box and sub- 
stantiate his allegation before producing any 
other witnesses, and what is more important, 
to submit himself to cross-examination. 1930 
L. 947. Provisions of the C. P. Code, are 


applicable to proceedings under see. 13 of 
this Act. 21 C.W.N. 564; 23 O.W.N. 560. 
In a ease a misappropriation of client's 
money by the Advocate, when the same has 
been brought to the notice of the Court, the 
charge cannot be permitted to be squared up 
or wilhdra^vn. 1937 Mad. 696= (1937) 2 M. 
L.J. 160 (F.B.). 

Disciplinary action by High Court — 
Considerations. — The point to be consi- 
dered in all cases of disciplinary action 
against a member of the Bar is whether his 
conduct involves unfitness on his part for the 
exercise of his profession. Moral turpitude 
which would entitle the Court to take action 
must be such as is connected with the pleader *s 
profession or consist of any attack upon the 
system of which the Court forms part or em 
barrasses in any way the administration of 
justice by the Courts. A speech of a vakil 
alleged to injure the feelings of an important 
Sect of the Mohammadans does not fall in any 
of these categories and is, therefore, not one 
which would induce the High Court of Jammu 
and Kashmir to take any action againstohim. 
The State imposes suitable penalties for the 
infringement of its laws and provides proper 
sanctions for the enforcement of such penal- 
ties and there is no reason why the disciplinary 
jurisdiction vested in the High Court should 
be employed merely in aid of the Criminal 
Law. 37 P.L.R. J. & K. 16. 

Professional Misconduct. — Krishnan, 
J. — The Legal Practitioners Act, 1879, deals 
with the Pleader only in his professional capa- 
city and not in his private capacity though 
misconduct other than iirofessional may fall 
under cl. (/). 38 M.L.J. 230=55 I.C. 198 (F, 
B.) Under see. 13 the impropriety must be 
such as would render the continuance of the 
pleader in practice undesirable or unfit him 
for being a member of the profession. o8 M.L. 
J. 230. See also 88 I.C. 279=26 Or.L. J. 1111 
=1925 Rang. 110. Failure to make proper 
arrangements for conduct of ease in his ab- 
sence though it should not be encouraged 
by Courts is not misconduct deserving punish- 
ment under this section. 1939 Rang, 262. 
Finding of Criminal Court that pleader is 
not guilty should be accepted in proceedings 
under Legal Practitioners Act. Mere negli- 
gence does not amount to misconduct. I.L. 
E. 1945 M. 247=1945 M. 55=57 L.W. 567= 
(1944) 2 M.L.J. 317. The High Court has 
power to entertain a petition for the re- 
instatement of an advocate struck off the 
rolls. When aN5[uestion of re-instatement 
arises what the Court has to see is whether 
the applicant, since he was disbarred, has 
honestly endeavoured to rehabilitate his cha- 
racter so that if restored to Bar he will be 
upright and honest and he can be expected 
to conduct himself as an officer of the Court 
and co-operate in the administration of law 
and maintenance of order. 24 Mys.L.J, 83. 
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(a) wlio takes instructions in any case except from the party on whose 
behalf he is retained, or some person who is the recognised agent 01 such party 
within the meaning of the Code of Civil Procedure, or some servant, relative 
or friend authorised by the party to give such instructions, or 


Misconbuct — Test — ^Rules foe guidaI^ob. 
— The principles to be applied in considering 
whether certain conduct amounts to mis- 
conduct or not are as follows: (1) that ibe 
mere holding of certain views and expression 
of such views in language however empha- 
tic or strong is no ground for taking disci- 
plinary action against a legal practitoiner; 
(2) that mere conviction for an offence is 
not sufficient but the Court must look into 
the nature of the act on which, the convic- 
tion is based to decide whether the legal 
practitioner is an unfit person to remain in 
profession; (3) that a legal practitioner is 
a part of the machinery provided for the 
maintenance of order and the enforcement 
of the law of the land; it is therefore incon- 
sistent with his duties as legal practitioner 
to incite others either to boycott the Courts 
or to break the law which it is the duty of 
the Courts to administer ; those who live by 
the law cannot preach the breaking of the 
law; (4) that organized breach of the peace, 
incitement to acts tending to subvert order 
is a reasonable cause to suspend or remove 
a legal practitioner; and (5) that acts in- 
volving moral turpitude or which imply ge- 
neral infamy make a legal practitioner unfit 
to remain on the rolls of the Court. 15 
Lah, 354=1934 Lah. 251 (S.B.). A legal 
practitioner is not merely a lawyer hut also 
a moral agent. As such he is a Judge of 
nght or wrong, and an advocate of what 
is right. Search for truth is to he his ideal, 
n^e practice of law is a personal right or pri- 
vilege limited to selected petsons of good 
character. It is a franchise which may he 
revoked for misconduct, the test being whe- 
ther the misconduct is such as shows him to 
be unfit or unsafe to discharge the duties of 
his office, or unworthy of confidence J no 
legal practitioner can disclaim responsibi- 
lity for his acts- Just as he is entitled to 
enjoy the privileges of his profession, he 
has also peculiar obligations and responsi- 
bilities attached. 12 Mys.L.J. 292=39 Mys. 
H.O.B. 380. In an enquiry into charges of 
professional misconduct, it is the duty of 
the legal practitioner to he absolutely candid 
with the Court. He may unwisely maintain 
a stolid silence and take up the position 
that the case against him must be completely 
proved. In such case he runs a grave risk. 
On the other hand, if he elects to state his 
defence, it ought not to be a perversion of 
truth. 12 Mys.Ii.J. 222=39 Mys.H.C.R. 
203. Misconduct is not necessarily the same 
tmg as conduct involving moral turpitude. 
15 Lah. 354f=1934 X»ah. 251 (S.B.). The 
motive of the informer in starting discipli- 
nary action against an advocate is immate- 
rial. 15 Lah. 35^ (S.B.), 

Madeas Rules, R. 17 — Purchase by legal 

PKAOTITTONEE AT SAIJB IN lEXECUTION OF DECREE 
OP CLIENT— -Ip ^ ' MISCONDUCT 17 of the 


Rules framed by the High Court under 
the Legal Practitioners' Act only prohibits 
a practitioner from purchasing from his client 
or from any other person any interest in a 
decree passed by the Court in which he 
practises, but there is no rule prohibiting a 
practitioner from bidding at an auction held 
in execution proceedings instituted by him 
on behalf of his client. The words “or 
other person in r. 73 of O. 21, C.P. Code, 
does not include a legal practitioner who has 
no duty to perform in coimeetion with the 
sale. Desirability of a rule prohibiting a 
practitioner from bidding either in his own 
name or in the name of another at a Court 
sale held in execution of a decree obtained 
by his client pointed out. I.L.R. (1946) Mad. 
5^=1946 Mad. 245=59 L.W. 161=(1946) 

1 M.D.J. 218 (P.B.). 

Sec. 13 (o) : Accepting Vakalatnamas. — 
Duty of a pleader. 33 I.O. 831=20 C.W.N. 
283. Advocates accepting vakalat for with- 
drawal of money or for any such serious res- 
ponsibility should satisfy themselves as to 
the bona fldes of the person who offers it; 
and this is necessary even if there be no ap- 
parent circumstances to justify any suspi- 
cion. 16 Pat. 488=18 Pat.L.T. 407=1937 
Pat. 433 (S.B.); 16 Pat. 123=17 Pat.L.T. 
948=1937 Pat. 137 (S.B.). If a pleader acts 
}>ona fide acceptiug vaTcalatnama but makes 
a serious mistake, there is no need for the 
Court to take up the matter again after a 
long time has elapsed. The rules should be 
strictly observed by pleaders in accepting 
ijahalatnama. 65 I.C. 417=1922 Cal. 178. 
See also 19 Cr.L.J. 227=43 I.O. 819 (0.). 
Where an advocate appeared m certam eri- 
minal proceedings ^without filmg a vakalat- 
nama, though required by the rules of the 
Court, held, though the rules requiring the 
filing of a vakalatnama or mukhtarnama in 
criminal proceedings is an arbitrary rule hav- 
ing no moral sanction behind it, it is n rule 
wMch an officer of the Court must comply 
with but a disobedience of that rule did not 
amount to prof essional misconduct in the par- 
ticular case. 12 Pat. 843=14 Pat.L.T. 709 
=1933 Pat. 571 (S.B.). See also 13Mys.DJ. 
24; 12 Mys.D.J. 383. Advocate's name ap- 
pearing in the decree — ^He is entitled to as- 
sume that a vakalat has been filed — ^Appear- 
ance in execution without vakalat is no pro- 
fessional misconduct. 12 Pat. 843=1933 Pat- 
571 (S.B.). 

Receiving Instructions Directlv feom 

CLIENTS OE THEIE DULY AUTHOEIZED' AGENTS. — 

Gross negligence tantamount to misconduct w 
attributable to a mukhtar who receives and 
acts on a mukhtarnama from an unauthoxizeA 
person without proper inquiry. 37 I.C. 493 
1=2 Pat.Ii.J. 36. See also 341.0.645=20 0. 

1016 (P.B.). When a member of the 
Bar writes a letter purporting to be instruct- 
ed by a client, there is a presumption, untU 
the contrary is proved, that the letter is writ* 
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(&) who is guilty of frauduient or grossly improper conduct in the dis- 
charge of his professional duty, or 

ten under instructions. 1933 Bang. 147. been retained and received the confidence of 
Criminal trial — ^Advocate raising plea that a client he cannot accept a retainer from or 


prosecution story was concocted — Same put 
forward without cilent^s instructions — Pro- 
priety. See 10 Pat.Ii.T. 703=9 P. 31=1930 
P. 195. 

Alteeing a Vakalatnama after execu- 
tion by inserting name of mukhtar actually 
engaged at the request of party ’s agent — coii'» 
duct if improper. 17 I.C. 718=17 C.W.K. 
328. 

Pleader not renewing certificate. — It is 
not the law that a pleader who has not re- 
newed his sanad for the year in which his 
conduct is called in question is no longer a 

legal practitioner^’. He does come within 
sec. 13 and can be struck off the rolls for mis- 
conduct under sec. 13 even if he has not renew- 
ed his certificate. I.L.E. (1944) Mad. 17= 
56 L.W. 401 (2)=1943 M.W.N. 516=1943 
Mad. 616=(1943) 2 M.Lt.J. 126 (P.B.). See 
also I.L.E. (1944) Mad. 633=1944 Mad. 244 
= (1944) 1 M.Ii.J. 123. 

Professional Misconduct of a solicitor 
or pleader must he judged hy the rules and 
standards of his profession. 23 S.L.E. 245= 
115 I.C. 318=30 Cr.L.J. 445=1929 Sind 121 
(P.B.). A pleader who obtains adjournment 
of a case on grounds which, to his know- 
ledge, were false is guilty of improper con- 
duct. 54 M. 620=1931 M. 422=60 M.L.J. 
393 (F.B.). Taking a personal interest in 
the litigation (as) financing the same and 
bargaining for a share of the profits may 
amount to misconduct on the part of an advo- 
cate- 1932 L. 584. See also (1943) 

Mad. 30=1942 M. 001= (1942) 2 M.L.jr. 196 
(F.B.). A solicitor acting for a client in any 
transaction, should not have a personal inter- 
est in that transaction without making full 
disclosure of the nature and extent of the 
interest to the client. 44 L.W. 315=163 I.G. 
434=1936 P.O. 224 (P.O.). Where, a solici- 
tor occupying the position of a trustee of an 
estate, wMle entering into certain transactions 
relating to the estate, considers his own in- 
terests in preference to and to the detriment 
of the interest of the beneficiaries of the 
estate of which he is a trustee, his action Is 
such as would reasonably be regarded as dis- 
graceful and dishonourable by his profession- 
al brethren of repute and competency and he 
is guilty of professional misconduct. 163 I. 
C. 434=44 L.W. 315=1936 P.O. 224 (P.C.). 

Sec. 13 (5) : Grossly Improper CoiimucT 
— ^Appearing on Opposite Sides. — ^A profes- 
sional gentleman should as far as possible 
stick to the side who first employed him. 28 
I.C. 996=16 Cr.L.J. 420 (AH.). See also 
1930 P.O. 144=58 M.Ii.J. 635 (P.O.). In 
order to prevent a counsel appearing for the 
other party, he must have a definite retainer 
mfh a fee paid or he must have such confiden- 
tial instructions from one of the parties as 
would make it improper for him to appear 
for the other party. 1939 E.I). 641 (2)= 
1940 A.W.E. (B.E.) 5 (1)=11 O.W.K 23=5 
1934 Oudh 58 (S.B.). When he has once 
G.C.M. — 410 


entei the service of those whose interests are 
advserse to his client in same controversy. 37 
C.L.J. 48=72 I.C. 22=1923 Cal. 106. A 
pleader who acts for both the parties in tl'c 
suit at one stage or other is guilty of profes- 
sional misconduct. 45 I.C. 684=3 Pat.L.J» 
390 . Where a pleader accepted a brief againso 
his standing clients at a time when his exclu- 
sive retainer hy that party was still running, 
pleader acted not only in violation of the prin- 
cipals which govern the conduct of a legal 
adviser but also of the ordinary principles of 
good faith as between man and man and wa5i 
guilty of grossly improper conduct- 32 Bom. 
L.E. 556=1930 B.C. 60=58 M.L.J. 483 (P. 
0.). See also 1932 A.L.J. 755=140 I.C. 62 
=1932 All. 536. Every practitioner is bound 
to See before accepting a vaibalataama that he 
has not already been engaged on the other 
side. To recklessly sign a mlcalatnama very 
nearly amounts to misconduct. 14 Cr.L.J. 44 
=18 I.C. 268 (A.). Legal practitioners receiv- 
ing instructions from a prospective client-— 
Subsequent appearance for the opposite party 
— ^Whether professional misconduct. 8 B. 440= 
128 I.C. 354 (2) =1930 Bang. 355. A legal 
practitioner had acted for the appellant m a 
prior suit wherein the appellant asked that 
an award by an arbitrator in a dispute 
respect of a conveyance should be set aside» 
A plea was therein filed that the respondent 
persuaded the appellant to execute a convc* 
yanee wherein the consideration was falsely 
stated. The later suit related to the s»aiiie 
conveyance and the prayer of the appellant 
therein was that it should be set aside on 
the ground of fraud and failure of consi- 
deration. Held, that though the conduct of 
the legal practitioner in appearing for the 
lespondent in the later proceeding was 
not dishonest, the Court could, considering 
the possibility of mischief to the other party, 
direct that he should not take any furtho? 
part in the proceeding. 125 I.C. 262=8 E. 
44=1930 Bang. 185. Pleader appointed as 
commissioner in the case cannot act as vskil 
for one of the parties. 100 I.C, 309=1927 
Cal. 203. The mere fact that a lawyer is 
cited as a witness hy the prosecution would 
not disqualify him from appearing as eo?iix- 
sel for the accused in the case. No doubt 
it is not in accordance with professional eU* 
quette for a lawyer who has given evidence 
as a witness for the prosecution to accept or 
to continue to hold a brief from the accus- 
ed. But the mere citing of an Advocate as 
a witness hy the Police does not operate as 
a disqualification. 1938 M. 878=48 L.W, 276 
= (1938) 2 M.L.J, 466. Pleader entering 
record-room without permission of Judge in- 
charge in defiance of standing order of Dis- 
trict Judge not proper — ^Duty of pleader and 
of Judge-in-charge. 17 Pat. 261=1938 Paf. 
386 (S.B,)- 

Appearing for the Opposite Pasty when 
NOT MISCONDUCT, — A pleader aeHug iot 
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party in one proceeding is not debar- 
red from appearing against that party in 
another proceeding unless his services were 
sought by the party in the latter case and 
refused by pleader on insufficient grounds, 
1928 M. 592. Slic aUo 13 A.L.J. 475=30 
I.C. (J'.B.); I.L.B. 1938 M. 399=1938 
M.W.N. 220=1938 ilad. 276 (F.B.) . It can- 
not be said that there is anything profession- 
ally wrong in acting for an opposite party 
when the proceedings are different. I.L.B. 
(1938) Mad. 399=1938 Mad. 276 (P.B.). 
That a X)leader was merely consulted by com- 
plainant at one stage, does not preclude him 
from appearing for the accused in proceedings 
regarding a totally different incident. 8 L. 
671=3928 It. 65. See also 128 I.C. 351=1930 
Bang. 355. A Hindu pleader allowed his 
father to purchase the very property in res- 
pect of which he was working for his client. 
The transaction tooh: place with the knowledge 
and consent of his client. But in spite of 
this knowledge the client allowed the same 
pleader to continue to ivoik for him. Fur- 
ther, when the pleader jii)poared for his 
father against him in a ease arising out of the 
sale transaction^ he did not rai&e any objec- 
tion against the conduct of the pleader for 
more than 18 months. Held, that though the 
pleader did not act up to the standard of 
propriety which ivas expected of a member 
of* the legal profession, who must enjoy the 
complete confidence of the litigant public and 
the Court and though technically his appear- 
ing subsequently against him was improper, 
yet no disciplinary action was justified. 1938 
Pat 28=1938 P.W.N. 115=172 I.C. 849 
(S.B,). 


Separate appearance^ for same party in 

DIFFERENT CAPACITIES — PROPRIETY. — ^A solici- 
tor appearing for a client who is interested 
in two different capacities can state die case 
of his client in respect of each capacity, but 
he cannot appear separately for the same 
person; nor is the since party entitled to 
appear by separate counsel or separate soli- 
citors in different capacities. 37 Bom.L.B. 
49=1935 B. 119. 

Pleader acting as arbitrator. — W here 
a pleader who had been engaged by the plain- 
tiff withdrew on behalf of defendant money, 
which he knew was payable to the plaintiff, 
and took a conspicuous part as arbitrator in 
a matter in which he was seriously and per- 
sonally concerned, he was guilty of profes- 
sional miscondnet 41 I.C. 328=2 P.L.J. 259. 
Pleader getting himself appointed arbitrator 
holding out promise to a party is guilty of 
serious misconduct. 162 I.C. 576=1936 Pesh. 


Pleader becoming promoting director 01 
CokEany on monthly remuneration . — A 
pleader practising in the mofusail is governed 

DV fJlA TTimO 'PvayniisA tr* . •• 


^en by the High Court from time to time 
Where a pleader became a promoting direc 
tor of a Company -with a fixed montlilT re 

High Court, but tbe Company never in fac- 


carried on business and tbe pleader never 
received any remuneration from it. 

Hehh that the pleader offended against 
r. 13 of the rules framed by the High Court 
under the Legal Practitioners Act and the 
circular order of the High Court of 1916, but 
the offence being of a, technical nature did 
not call for action. An Advocate should not 
act as a promoter of a trading Company but 
he can act as the legal adviser of a Company 
of which he is a director subject to his remu- 
neration being fixed beforehand. I.L.B. 
1944 M. 161=1943 M.W.N. 587=56 L.W. 
491=A.I.B. 1943 Mad. 665=(1943) 2 M.L. 
3. 27.3 (F.B.). 

Pleader likely to be witness in a case. — 
As to whether such vakil can accent bnef, 
.<?cc 5 P. 777=8 P.L.T. 510=1927 P."61; 117 
I.C. 66=1930 L. 361 (2)=48 L.W. 276= 
(1938) 2 M.L.J. 446=1938 M. 408. Though 
it is undesirable that a lawyer should appear 
in a ease in which he knows or has reason to 
believe that he would be an important wit- 
ness there is no harm in Ms giving evidence 
in a case in wMch he as appearing. 12 Pat. 
359=1933 Pat. 306. Pleader appearing for 
party — Propriety of giving evidence as wit- 
ness. See 1942 M. 691=44 Cr.L.J. 114= 
(1942) 2 M.L.J. 479 (F.B.). 

Pleader collecting Evidence for Client. 
— ^A pleader helping his clients by collecting 
evidence for them to be used on their behalf 
does not excefed his duties as their counsel. 134 
I.C. 515=1931 L. 246. 

Abandonment op Case. — ^A pleader acts 
improperly in abandoning Ms client's case 
while in the midst of the client's examina- 
Uon-in-cMef. After once taking up his client 's 
case he ought to have seen that it was ter- 
minated. 14 Cr.L.J. 379=20 I.C. 139 (C.). 
See also 35 C.L.J. 403=26 C.W.N. 580=1923 
O. 212. 

Abandonment of issue. — ^A vakil's gene- 
ral power in the ^conduct of a suit includes 
the abandonment of an issue, which in. hx» 
discretion he thinks it inadvisable to press. 
16 L. 328=1935 L. 71. 

Accounts. — ^Duty of pleader to keep pro- 
per accounts. See (1943) 1 M.L.J. 487 (S. 
B.). There can be no professional miscon- 
duct when an advocate puts forward a J)ona 
fide claim to a lien on the papers of Ms 
client in respect of the outstanding fees. As 
an advocate fulfils the role of a solicitor also 
it may be argued that he is entitled to the 
advantages of a solicitor. Where the mother 
of a minor employs an advocate to act for 
her in her own suit as well as in a suit by 
her as next friend of her minor son, there is 
no obligation on the part of the advocate 
under r. 27, note 1, of the rules under the 
Legal Practitioners Act to keep separate 
accounts. What the rule requires is that 
he should keep accounts. 56 L.W. 344=44 
Cr.L.J. 735=1943 Mad. 493= ( 1943 ) 1 M.L, 
J. 487=1. L.B. (1944) Mad. 71 (S.B.). If 
money is paid to an attorney by his client 
not on account of costs but for a special pur- 
pose, it is trust money. It is first bis duty 
to enter the account properly in his own 
books, to put it into a ledger account or a pro- 
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per account, and distinguish it from other 
moneys . If he has a general client ’s account 
in the hank, he must put it into thiit. If he 
has not, he is to open one and put it into 
that. He has no right to use the money. The 
fact that he can pay it hack, or may he able 
to pay it hack within a reasonable time, or 
immediately, makes no difference . I.L.R. 
(1943) 1 Cal. 81. 

Wilful neglect to appear not excused 
BY NON-PAYMENT OF PeES. — ^I t is not proper 
for Counsel either in the High Court or in 
the Courts below to merely state to the 
Court that he has no instructions. He should 
clearly specify what is the reason for his 
falling to proceed with the case. It may he 
that he has not received his fees; it may he 
that his instructions have been withdrawn or 
it may he some other reason. But whatever 
the reason is, he should dearly state it to 
the Court. 1936 A.L.J. 902=1936 All. 670. 
As to negligence see (1944) 2 M.L.J. 317 (P. 
B.) . A pleader is guilty of misconduct if 
after receipt of full fees he wilfully neg- 
lects to appear and conduct the case. 37 M. 
238=23 M.L.J. 447. Per Sankaran Hair, 
J. — In the absence of such an agreement or 
at least notice to the party in time, a vakil, 
must appear and conduct the ease though the 
fee or a portion thereof remains unpaid. 37 
M. 238=23 MJjJ. 447. See also 10 P.L. 
T. 723=1929 P. 337 (P.B.). When the client 
is, for some reason or other, putting off 
the settlement and payment of fee a legal 
practitioner would he vtrell advised if he 
served a registered notice upon him in good 
time intimating to him that if the client did 
not settle and pay his fee he would repudiate 
all his responsibility as a pleader. 1930 L. 
947, Per Curiam. — ^When a pleader accepts a 
valcalatnama in the ordinary form, he must 
-attend Court on every occasion to protect the 
interests of the client concerned. Any limi- 
tations on his obligation by special agree- 
ment must he proved and the onus lies on 
the pleader. Hon-payment is no justification 
for refusal to attend. 49 C. 732=26 C.W. 
H. 589=71 I.C. 81=1922 C. 515 (F.B.). 
Where a pleader signs a vaTcalainama on the 
distinct understanding that a sum paid to 
him is really in the natnre of a part-payment, 
and that the client will settle the proper fee 
afterwards and if the client fails to do so, 
it follows that mere acceptance of vaTcalat- 
nama cannot cast upon the pleader the duty 
of defending the case. 129 1,0. 301=193011 
947 Taking fees as a pleader in a ease where 
he is in fact a party is grossly improper 
conduct. 1925 O. 130 (2). 

Failure to make careful arrangements 
IN A case shows a laxity in conduct which 
deserves no encouragement. 183 I.C. 580= 
1930 Rang. 262. 

Supplemental Fees. — To agree with a 
■client for a present over and above his fees 
in the ease of success, is disgraceful for an 
advocate. The failure of a barrister in exact- 
ing money as supplemental fee does not ah- 
■solve him from his original obligation ip 
his client and the Court.- 16 I.C. 780=14 


Bom.L.n. 691 (F.B.) . In the ahseuec of a 
special contract to the contrary the fees ac- 
cepted by an Advocate must be taken to be 
for the whole case. A writing to evidenec 
the terms of engagement between the advo- 
cate and the client is always desirable. 16 
Cr.Ii.J. 707=30 I.C. 995, 

Giving Improper -\dvice to Client. — 
Pleader advising payment of moneys from 
minor ^s estate to the sureties as considera- 
tion, held, there was no cause for proceed- 
ing against the pleader under see. 13 (h) or 
(/). 38 58=54 I.C. 163. A vakil 

of the High Court was suspended from prac- 
tice for t^vo years by the High Court under 
el. 10 of the Letters Patenr (Madras) for 
professional misconduct aiising from the fol- 
lowing acts he did, vis., (1) giving improper 
advice and getting a nominal sale for a low 
value; (2) pleading a false defence; (31 
giving false evidence and suborning per- 
jury. 39 I.C. 289=40 M. 69. It is well set- 
tled that although a legal practitioner has 
his duty towards his client, he has other duties 
and responsibilities as well and that he J>houM 
not on the^ instructions of his client make a 
charge of fraud against another in an afdda- 
vit without satisfying himself that there arc 
reasonable grounds for the allegation. But 
he has not got to satisfy himself that the 
statements made by his cUent were absolute- 
ly true. All that is incumbent on him is to 
satisfy himself that tLere are reasonable 
grounds for believing them. 59 Xi.W, 401= 
1946 M. 538=(1940) 2 M.L.J. 79 (F.B.). 

Putting irrelevant Questions in Cross- 
examination. — ^Protracted examinations of 
witnesses with questions which are quite 
irrelevant to the suit, and only tend to swell 
the size of the record, must be deprecated. 
It is an abuse which enormously increases 
the cost of litigation without any correspond- 
ing benefit to the parties and it is dearly 
within the powers of the High ^ Court to 
direct an inquiry with a view to disciplinary 
action in flagrant eases which come under 
their notice at the hearing of appeals. 54 
All. 912=1932 A.L.J. 198=1932 P.C. 69= 
62 M.L.J. 457 (P.C.). As to defamatory sug- 
gestion against witnesses, see 29 N.L.E. 24= 
1933 N. 47. 

Error of Law'. — Error of law is no pro- 
fessional misconduct. 20 C.W.N. 378=23 C. 
L.J. 237=43 C. 685. 

Misappropriation by Vakil of the efiei'l 
money amounts to professional misconduct. 
42 I.C. 135. See also 145 I.C. 278=34 Cr. 
L.J. 954=1933 L. 575 (S.B.) ; 15 I.C. 785 (2) 
fc=13 Cr.L.J. 513=5 S.L.R. 222. Thus if 
money is paid for payment of stamp fees 
it is not open to the legal practitioner to ap- 
propriate the same ’or any part of it towards 
fees due to him 1930 M.W.N. 216. It is the 
duty of every advocate who receives money 
on behalf of Ms client to conduct litigation 
with to keep an account of how that money 
has been applied. 1930 M.W.IST. 216. See 
also I.L.R. (1941) Mad. 286=1941 Mad. 63 
=(1940) 2 M.L,J. 1031 (F.B.). VakU dis- 
honestly appropriating client's monies-- Be- 
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(c) wlio tenders, gives or consents to the retention, out of any foe paid 
or payable to him for liis services, of any gratihcatioii for procuring or having 
procured the employment in any legal business of himself or any other pleader 
or miikhtar, or 

{d) directly or indirectly, procures or attempts to procure the em- 
ployment of bimscif as such pleader or mukhtar through, or by the intervention 
of, "any person to whom any remuneration for obtaining such employment has 
been given by him, or agreed or promised to be so given, or 

(e) who accepts any employment in any legal business through a person 
who has been proclaimed as a tout under section 36, or 


pentancc and plea of indebtedness — Stand- 
ard of professional conduct. 88 I.C. 360= 
1925 M. 797 (F.B.). A legal practitioner 
received money from tbe Court on behalf of 
Ms client and retained it in his own hands 
•without any authority from the cUcnt so to 
retain it. Subsequently he chose to treat it as 
a loan and gave security which he felt himself 
at liberty to withdraw at his own will and 
pleasure. Held, that this was a grave offence 
which amounted to professional misconduct. 
32 L.W. 435=129 I.C. 233=1930 M. 027 (P. 
B.). See also 1933 L. 675=145 I.C. 278 (S. 
B.)5 142 I.C. 593=1933 S. 45. Where a 
pleader to whom money is given by his client 
for payment to an arbitrator appropriates 
that money towards his fees, Ms cod duct is 
grossly improper, and calls for disciplinary ac- 
tion. 1939 Lah. 248=175 I.C. 29. See also 
IX.B. (1941) Lah. 731=1941 Lah. $84 (P. 
B.). While misappropriation by alegalprac- 
tiUoner of monies belonging to his client is 
a very grave act of professional misconduct 
wMch would not make it possible to allow 
him to continue practising in the profession, 
the Court is not precluded from re-insUtiug 
the practitioner when adequate punishment 
has been imposed and he has shown that he 
has rehabilitated himself in such a manner 
that he is fitted to be admitted into the pro- 
fession again. I.L.B. 1940 Mad. 81=1939 
Mad. 906=(1939) 2 M.L.J. 632 (F.B.) ; IJL, 

K. (1940) Mad. 84=1939 M. 917=(1939) 2 
M.L.J. 630 (P.B.), 

A pleader purchasing property la 
Court auction in execution of his 
client's decree is guilty of professional 
misconduct, equally so if he pur- 
chases the property for other persons. 
13 Or.L.ir. 794=17 I.C. 639 (A.). See also 
LL.B. (1938) Mad. 399=1938 Mad. 276 (P. 
B.). Purchasing from their clients or others 
any interests in any decree passed by the 
Court in which the pleaders practise is 
misconduct. I.L.B. 1938 Mad. 399=1938 M. 
W.N. 220=1938 M. 276 (P.B.) . See also 52 

L. W. 777=1940 P.O. 204=67 LA, 431=43 
BomXB. 466=73 Cal.L.J’. 121 (P.C.) ,* J.L. 
B. (194Q) K.P.C. 419. 

IN LTEu opPees at exor- 
bitant terms may amount to professional mis- 
conduct. 1^ P. 843=14 Pat. L.T. 709i=1933 
P. 671 

Seos* 13* Awn 14: AnvAtroB op money to 
he is engaged. 
pkader in India, like m Advocate, eom- 
bmes the .functions of the aoHdtor and T;he 
Bamster m England. An he fulfils both roles 


he is subject to the disabilities of both. It 
would be manifestly improper for him to ad- 
vance money to a client for the purp»,*se of a 
litigation in which he is engaged. The safe 
rule to lay down is that a pleader or an advo- 
cate should not lend money to his client at any 
time for the purpose of an action in wMch he 
is engaged. 1942 M.W.N. 483=55 L.W. 481 
=1942 Mad. 553= (1942) 2 M.L.J. 396 (P. 
B.). 

Mukhtar standing bail fob accused in 

CRIMINAL case AND TAKING INDEMNITY PROM 
PERSON NOT ACCEPTED AS SURETY. — There iS 
nothing against a legal practitioner becom- 
ing a surety for an accused in a criminal 
case. But where a mukhtar enters into a 
contract of indemnity with, and receives 
money from, a tMrd person, who has been 
rejected as a surety, becoming a surety, such 
an agreement constitutes public mischief , be- 
ing opposed to public policy, and the mukh* 
tar is guilty of unprofessional and highly 
improper conduct; aud when the mukhtar 
further attempts to conceal the agreement 
from the knowledge of the Court, it has to 
be viewed as a serious aggravation rendering 
him liable to suspension, 14 Pat. 442=156 
LG. 430=16 P.L.T. 223=1935 P. 195 (P.B.). 

Negligence op Pleader. — ^Mere negUgence 
does not found a petition for professional 
misconduct against a pleader. Thore must 
be moral delbaquency in addition to negli- 
gence before a charge of unprofessional con- 
duct can be brought home. Nor is there any- 
tMng unprofessional in a pleader employing 
an unregistered clerk. The law allows a 
pleader to have two registered clerks but does 
not insist that any clerk should be registered. 
(1938) 2 M.L.J. 661=1938 M. 965 (P.B.). 
Mere negligence is not sufficient im, itself to 
found a charge of profesisonal misconduct — 
Where a legal practitioner failed to certify 
the realisation of certain decree amounts, and 
it was found that it was due either to stupi- 
dity or to negligence or to both but that thore 
was no element of moral delinquency, it was 
held that it did not amount to professijnal 
misconduct. I.L.B. (1940) AU. 386=1940 A. 
L.J. 306=1940 AU. 289 (S.B.). See aho 
(1944) 2 M.L.J. 317 (Finding of criminal 
Court is binding). Negligent managemeut 
of his office and permitting the clerks to cheat 
the clients and mislead &ieni as to fie pro- 
gress^ of the case is misconduct for which 
he might be suspended from practice* 35 M. 
543=39 LA. 191=23 M,L.L 114 (P.O.). (On 
appeal from 22 M.L.J. 276=14 I.O. 956,] 
See also 114 I.C, 137=30 OrX.J. 256=1928 
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C. 817 (2)5 62 C. 158=1938 C. 484 (S.B.). 
Counsel failing to appear in murder case bat 
engaging another counsel on smaller fee is 
guilty of grave impropriety in the discharge 
of his duty. 108 I.C. 257=29 Cr.L.J. 362 
=1928 L. 448. Pleader engage^ in two cases 
throwing away interests of unimportant 
elient in favour of important client is guilty 
of professional misconduct. 10 Pat.L.T. 664 
=116 I.C. 764=1929 Pat. 153 (P.B,). A 
vakU, who put before the Sessions Judge a 
statement which purported to be a petition 
from his clients and drafted on their instruc- 
tions but which was in fact entirely his own 
invention and contained statements made reck- 
lessly without reasonable grounds is guilty of 
misconduct. 18 A.L.J. 419=56 I.G. 501=42 
All. 45. An advocate in the exercise of Ms 
profession is bound to exercise reasonable slriH 
and prudence but he is not expected to be in- 
fallible and unless the Court is satisfied that 
the act complained of was such that could ^^t 
reasonably have been done by an advocate 
exereisuig reasonable skill and care, a suit 
for negligence is not maintainable against the 
advocate. 9 575=1932 B. 1. A "bona fide 

mistake on the part of the pleader may be con- 
doned, but gross negligence on his part can- 
not justifiably be condoned so as to extend 
time under see. 5 of the Limitation Act. The 
remedy of the client is only against the de- 
faulting legal adviser. 1931 Kang. 80. With- 
drawal of money on behalf of a guardian and 
payment to his relation is negligence and not 
grossly improper conduct. 1925 Cal. 146. 
Where it is shown that the judgment-debtor 
obtained copies of documents and gave them 
to his pleader and the latter did not produce 
the same at the proper time the Court may re- 
fuse to admit the same in appeal. The remedy 
of the party, if any, is to file a suit for dan«a- 
ges against the pleader 32 P.L.B. 813=1933 
L. 93. A pleader filed an application for with- 
drawal of money in Court deposit, and it was 
found that the money was already withdrawri, 
but the pleader had checked the account books 
of Ms client to ascertain the amount with- 
drawn from the Court. Held, that though the 
pleader should have been more careful it did 
not amount to misconduct or gross negligence. 
•1936 Cal. 658. / 

Failure to keep accounts. — ^Bven if a 
legal practitioner has not much work, he is 
bound to keep accounts for whatever work 
he may have, and failure to keep accounts 
amounts to profesisonal misconduct. (1940) 
2 M.L.J. 1031=1941 Mad. 63=I.L.E. (1941) 
Mad. 286 (F.B.), 

Sec. 13 (/) ; Misconduct otherwise 
THAN Professional. — ^The phrase ^‘for any 
reasonable cause in the residuary cl. (/) of 
See. 13 is not to be xmderstood in an ejusdem 
generis sense but it covers cases other than 
those of professional misconduct in the ordi- 
nary sense, that wMch unfits a pleader for the 
practice of Ms profession, for instance con- 
viction for a crime involving dishonesty or 
moral turpitude or gross and habitual con- 
tempt of Court* 38 H.L.J. 230=11 L.W. 122 


=o5 I.C. 198 (F.B.). See also 59 C. 709=36 
C.W.ISr. 294=1932 C. 370. The jurifadiction 
under g-ee. 13, sub-see. (/), is not conun lo 
acts done in a professional capacity. Taking 
part in an organi&ed resistance to lav? and as- 
sisting a movement involving grave danger lo 
the public peace by a pleader may not have 
been done in a piofessional capacity but they 
are such as to render it necessary to enquire 
into the expediency of allowing him to con- 
clude to practise. [40 0. 845 (P.O.), FoB.J Also 
where a pleader holds the view that it is desi- 
rable to disobey the law he is likely to advise 
Ms clients to break the law and it is undesi- 
rable in the public interests to allow one who 
sets a bad example to occupy the privileged 
position of a pleader. 27 N.L.B, 29=1931 
Nag. 33 (S.B.). See also 11 Pat. 365=1931 
Pat. 369 (F.B.). The mukhtar who advise^ 
Ms clients who had been acquitted in a cri- 
minal case to present some gratificaton to the 
Magistrate is guilty of misconduct. Mukh- 
tar suspended for one year. 13 Pat.L.T. 574 
=1932 Pat. 356 (S.B.). Where a pleader was 
convicted under Penal Code for intimidating 
and assaulting a woman in a most reprehen- 
sible manner, the conviction was not by itself 
sufficient to show defect of character which 
unfits him to be a pleader within the mean- 
ing of Sec. 12. Though the words any other 
reasonable cause in sec. 13 seems to be wade 
enough to include the case, still the conduct 
was not such as to justify suspending Mm 
from practice. 1929 B. 352 (1). Sec. 13 (f) 
is not confined to the misconduct of a pleader 
as such but also covers Ms misconduct as a 
party to a suit. 8 P.B. 1915=28 I.C. 722. En- 
tering deliberately into a false defence, with 
intent to defraud others, is a ground of ac- 
tion under secs. 13 and 14. 9 I.C. 362=12 
Cr.L.J. 67 (C.). Pleader as suitor commitling 
contempt of Court — ^Disciplinary action may 
be taken. 55 A. 148=1933 A.L.J. 251=1933 
All. 224. But see also 1933 All. 492 (S.B0. 
Imputing dishonesty against officer of Court 
would amount to professional misconduct. 143 

I. C. 359t=56 C.L.J. 596=1933 Cal. 344. Also 
imputation of partiality and unfairness to 
judicial officer. 142 I.O. 828=1933 Bang. 34. 

General Bulb for accepting os rejecting 
Cases. — ^A lawyer must as a general rule take 
up a case for any member of the public if 

(1) a fair and proper fee is tendered to him; 

(2) adequate instructions are given; and (3) 
the case is of a class which the lawyer is ac- 
customed to do. He can legitimately decline 
to take up the case, if he has an oufc-station 
engagement, or is engaged in some social func- 
tion, is incapacitated by ill-health or any rea- 
son wMch a Sensible man would recognize 
adequate. But to refuse to take up a ease 
simply and solely on the ground that the advo- 
cate will not appear against a brother prac- 
titioner, or put forward untrue excuses is, in 
each case, prof essional misconduct and should 
be dealt with as such. 51 All. 893=1929 All. 
367. See also 27 A.L.J. 1047=117 XO. 104 
=1930 All. 309 (1) ; 27 A.L.J, 616=30 CrX. 

J, 522=1930 A. 262, 
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Piling a false suit is niiscoiduct . The 
words *‘any otber reasonable cause'’ in s^c. 
13, cl. (/) axe not to be considered ejusdem 
g&nc'^is with causes enumerated in els. (t*) to 
(e) . They include personal misconduct dis- 
tinguished from a professional one. 12 I.C. 
838=4 But.L.T. 275; 39 M. 1045=32 I.C. 326. 

Palse Stateacents. — See 121 I.C. 297= 
1929 Lah. 803; (1940) 1 M.L.J. (Supp.) 28 
—1940 F.C. 25. Where a pleader retained in 
his service a suspected tout without dismis- 
feing Him even after notice from the Bar 
Council and thereafter gave a false staienieut 
that he had dispensed with the services of 
that tout and stuck to that statement deltbe 
rately in a subsequent enquiry, he was guilty 
of professional misconduct under sec. 13 (fj, 
27 I.C. 156 (P.B.), It is a very serious mat- 
ter for a legal practitioner knowingly ^o make 
a false statement in a pleac^ng drafted by 
him. Where a pleader appearing for a plain- 
tiff in a suit on a promissory note of which 
he was an endorsee for collection, inserted a 
false statement in the plaint that the mslru- 
ment had been indorsed to his die at for 
good consideration, while he knew well that 
no such consideration had passed. HeJdf 
that the offence was of such a nature that he 
should be suspended from practice for three 
months. I.L.E. (1944) Mad. 550=A.I.Et. 
1944 Mad. 268=(1944) 1 M.L.J. 233 (P.B.). 
It is the duty of the Court not only to pro- 
tect the members of the public against dis- 
reputable members of the profession bat it 
is also its duty to protect the profession it- 
self against the loss of reputation brought 
upon it by the conduct of such members. It 
ib not part of the etiquette of the inombt'rs 
of the profession to tell lies in Court or to 
give perjured evideuee on behalf of their 
clients. Where a mukhtar informed the 
Court that accused could not appear in Court 
as he was unwell that day, whereas in fact 
the accused had come to Court that day and 
had been talking to the mukhtar, helclj that 
the conduct of the mukhtar was highly un- 
worthy of a member of his profession and 
that he should be removed from the loUs. 
15 P.L.T. 63=1934 P. 142 (S.B.) . See 
also 16 P.L.T. 231=1935 P. 249 (S.B.). 
Members of the legal profession are e^cpected 
to maintain not only a high standard of profes- 
sional morality and ethics but they are also 
expected as meu of education and cidturo 
and as members of an honourable profession 
to act in an honest, straightforward and up- 
right manner. The conduct of a pleader 
who makes palpably false statements to 
wriggle out of an inconvenient situation can- 
not but be regarded as reprehensible and he 
is guilty of improper conduct involving 
moral turpitude. 1944 O.W.N. 122=A.I.H. 


1944 Oudh 2lS6. Duty to be scrupulously 
honest in gi^g evidence — Giving evasive 
and sbuffiag answers — ^Misconduct. 11 

P.L.T. 665^=1930 P. 493 (P.B.) . A legal 
practitioner who malEes one statement; be- 
fore the i^olice in the course of an investi- 
gation of an offence add* a diametrically op- 
pc^te statement in the witness-box in the 
trial is of the grossest misconcluct* 


121 I.C. 297=1929 L. 803 (2). An Advo- 
cate having regard to nis education and 
training and in particular the profession in 
which he is engaged is expected to exer- 
ei&e a greater degree of caution and rec^itude 
than oidiiiary persons in making statements 
on oath in a Court of Law. Where <hevc- 
lore an Advocate was convicted of per- 
jury and disciplinary proceedings were 
started against him, the High Court mark- 
ed their sense of disapprobation of the Ad- 
vocate ’s conduct by ordering him to be sus- 
pended from practice for six months. 8 O. 
W.N. 267=1931 O. 161. A pleader in de- 
fending himself against charges of profes- 
sional misconduct made certain statements. 
He was dealt with for making them under 
the disciplinary jurisdiction. It was con- 
tended in his defence that the statements 
made by hmi in defence must be regarded 
as having been made by an accused and 
were therefore protected, held, that the plea- 
der w^as waiting to the Court as a pleader 
and was responsible as such for the state- 
ments made by him. 14 Bom.L.R. 700=16* 
I.C. 788=36 B. 606. Where a plea '"lor in 
order to recover fees due to him from his 
client for work done, made certain state- 
ments Tvhich, if true, would expose him to 
criminal prosecution. Held, that the con- 
duct of the pleader though improper was 
not such as to call for action being taken 
under this Act. 14 I.C. 208=15 C.L.J. 
224. The fact that a man is going to be 
injured professionally if he does not speak 
the truth is no valid excuse for telling a 
lie; but it is an attitude which is not un- 
common and which is not of the most seri- 
ous character. It is very different fr>m the 
case of a professional man telling a lie 
fraudulently in the sense of wishiag to 
assist his client, in deceiving the Court or 
even wishing to assist his client in a claim 
that he is making against another. In this 
ease, the conduct of the pleader was disap- 
proved but no action taken. 17 L.W. S58= 
73 I.C. 329=1923 M. 485. Mukhtar having 
no practice as such but acting as profes- 
sional identifier — ^Unprofessional conduct 
— ^Palse identification — ^Liability tO be 
si ruck off the roll. 16 Pat. 121=17 PaL.L. 
T. 951=1937 Pat. 138 (S.B.). 

Giving palse information to client. — ^A 
pleader who gives Ms client false informa- 
tion that a certain order has been passed 
by a Court when no such order nas been 
passed at all, is guilty of fraudulent and 
grossly improper conduct in the discharge of 
his professional duty” within the meaning 
of sec. 13 (h) of the Act. 39 O.W.N. 283 
=1938 0. 547. Where a charge against a 
pleader is that he was engaged by a eortain 
client to fi.le a criminal revision petition but 
he did not do so, and that in reply to a 
post-card sent to him by the client, his 
clerk falsely informed him, under the plea- 
der 's instructions, that the said levision 
had been filed, but there is no material on 
record beyond the bare word of the plea- 
der ^s clerk that the false information in 
the post-card was given under the in^ruc- 
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tions of the pleader, the pleader cannot be 
held gailty of improper conduct. 163 I.C. 
975=1936 Lab. 1013. 

Tailing signature op client on blank 

SHEETS OF PAPER FOR PREPARATION OF PLAINT. 

— It is most objectionable for legal practi- 
tioners to take their clients' signatures on 
blank sheets of paper. A practitioner T^ho 
permits this to be done and induces his client 
to sign blank sheets of paper in oidci* that 
they can be nsed for the preparation of a 
plaint, which would then be regarded as hav- 
ing been duly signed and verified by the 
client is guilty of unprofessional conduct. 

In order, however, to substantiate the 
charge of misconduct there must be evi- 
dence in support of it; suspicion is not sufii- 
eient, even if if is strong. 58 Tj.W. 56 
=:I.L.B. (1945) Mad. 317=1945 Mad. 
133=(1945) 1 M.L.J. 174 (F.B.). 

False Identification. — legal prasu- 
tioner is guilty of professional misconduct 
if he identifies a person not known to him. 

1 Lah. 410=21 Cr.L.J. 635=57 I.C. 818 
(F.B.). See also 1941 P.W.N. 417-22 Pat. 
L.T. 679=1941 Pat. 179 (S.B.) . It is not 
enough for a legal practitioner who comes 
forward as an identifier to rely merely up- 
on the fact that he has been told by his derk 
that he identifies the person. That docs uot 
entitle the mukhtar to pose as an identifier. 
The identification must be a genuine iden- 
tification. Cases of careless identification 
by legal practitioners must be dealt with w<th 
great severity as they involve not only an 
offence on the part of the legal practitioner 
against the duties of his profession but also 
an offence against the state and public 
funds. 10 Pat.L.T. 641=1929 P. 339 (P. 

B. ). See also 1930 P. 495 (1). 

False attestation, — See 13 I.C. 397=14 

C. L.J. C06. 

Pleader expressing himself oakelussly 

IN DEPOSITION AS WITNESS. — ^Where a plea- 
der expressed himself carelessly in his depo- 
sition before the Judge, it cannot be said 
that he ivas guilty of unprofessional con- 
duct, though he was guilty of some degree 
of carelessness in expressing himseU*. 24 
Pat.B.T. 81=1943 P.W.N. 50=1943 Pat. 
62 (S.B,). 

Filing false fees certificate. — ^It is a 
very serious matter for a pleader or an advo- 
cate to file a false fees certificate with re- 
gard to fees which he has not received and 
the Court will take strong disciplinary ac- 
tion in any such ease coming to its notice. 
1941 Mad. 905= (1941) 2 M.L.J. 663 (S.B.), 
See also I.L.R. (1944) Mad. 550=1944 Mad. 
268=(1944) 1 M.L.J. 233. 

Grant of certificate under B. 8 of Judi- 
cial CoilMITTEE EuLES ON IMPROPER GROUNDS. 
— A legal practitioner who grants a certificate 
under r. 8, Judicial Committee Eules, 1925, 
in connection with the application by a con- 
de^ed prisoner for leave to appeal to the 
Privy^ Council in forma pauperis that Ihe 
case IS a fit one to be heard before the Privy 
Couneil without any foundation and in utter 
disregard of the principles governing ap- 
peal® to the Privy Council in criminal niat- 


ters and merely for the purpose of obiaiu- 
ing a temporary respite for hia elleni is 
guilty of quite a serious dereliction duty 
and of an abuse of the process of the Court 
especially when the legal practitioner was 
not in any way concerned with the case be- 
fore^ he was asked to give the certificate. 
^13 I.C. 20i=A.I.E. 1944 Lah. 159 (S.B.). 
The giving of certificates under r. 8, Judi- 
cial Committee Eules, 1925, by a counsel in 
support of petitions by condemned prisoners 
for special leave to appeal in forma pauperis 
in circumstances which do not warranc the 
granting of such certificates, shows an utter 
disregard of the solemn and serious respon- 
sibilities of counsel who is called upon to 
certify and the counsel so certifying is 
guilty of the charge of gross professional 
misconduct. I.L.E. 1943 Lah. 409=A,T.E, 
1943 Lah. 210 (F.B.). JS, an advocate, v/as 
proceeded against by disciplinary action for 
having given improper certificates in a peti- 
tion for special leave, to appeal to tho 
Privy Council in forma pauperis. It was 
found that the Eegistrar's letter wes rot 
circulated by the Secretary of the Ear. 
Seld, that in these circumstances should not 
be suspended. Direction to pay costs of 
Advocate-General w'as sufficient. 221 1.0. 98 
=A.I.E. 1945 Pesh. 33. 

Perjury. — IP er jury hy members of the 
legal profession, apart from the question 
that it is a criminal ofienee, is a very serious 
matter from the point of view of the profes- 
sion. Apart from the fact that it harms 
the profession, it sets a very bad example to 
the general public and is a great block in 
the administration of justice. Therefore, if 
and when cases of perjuiy by members of 
the legal profession arc discovered the mem- 
ber concerned deserves the most severe pani- 
shment which the High Court can give in 
the exercise of its disciplinary jurisdiction 
on the legal profession. Where the perjury 
was committed by a young inexperienced 
pleader which showed that it w^as not intend- 
ed to deceive the Court or to practise any 
fraud upon it. Held, that suspension from 
practice for six months was suffieieDt. 1935 
Pat. 249=16 P.L.T. 231 (S.B.). 

Criminal Conviction {see Kotes under 
See. 12, supra). — ^Where the person commit- 
ting the offence does not bring the fact to 
the notice of the High Court at the time of 
his admission, as a pleader, when required 
to give all necessary information at ihe 
time of his enrolment, he commits another 
Serious offence of deceiving the authorities 
rncl the High Court is entitled to take him 
to task for it. Persons applying for Deing 
admitted to be pleaders should fully and 
frankly disclose all the circumstances of 
their past career with the knowledge that the 
High Court would take into eonsiclerarion 
every matter which ought properly to be 
dealt with by it, 175 1.0. 124=1938 Eaug. 
159.^ Even if a person as convicted of a 
criminal offence it is necessary for the 
Court, before taking disciplinary action, to 
know whether his conduct neee^tates sncIi 
action. Where the judgment in the erfmi- 
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nal case does not disclose wbal the 

conduct of tile practitioner was, the Court 
may give the accused tlic benefit of tlie doubt. 
15 X.L.Ii. 90. When criminal procFcdings 
are taken against a i)lcader or an aavoc«ite 
and fiiialiy tunduded, they must be taken to 
lia\ e been nghih <lecidecl, and the que-tion to 
be deteinuned in a subsequent enquirv as to 
'whether the advocate or pleader o ighl to 
ha've disciplinary action taken agains^ him 
is wlieihci* upon a perusal of the tacio and 
< jrciiiustanees disclosed in the evideiu e in 
the ci-miinal proceedings his offence has been 
one iniplj’ing a defect of character which un- 
fits him to be a pleader or advocate . Such 
a defect of character normally involved 
moral turpitude- 1938 Rang.L.E. 1£5 (S. 
B.) ; 1938 E. 394. In a ease where an advo- 
cate was convicted of the offence of defa- 
mation, the High Court, while holding that 
no disciplinary action was called for on 
their pai't observed that responsible citizens, 
when afforded the opportunity of making 
charges against persons (whether known to 
them or not) of whch they had not ascer- 
tained the truth, should be careful not to 
aggravate the defamatory nature of (he 
matter by lending their support to an ini' 
portant acceptance of it without careful in- 
vestigation into its nature- 1938 Eang.L. 
E. 125 (S.B.); 1938 E. 394. A person who 
is convicted of an offence of receiving stolen 
goods is not fit to be a pleader, 175 I.O. 
128=1938 Eang. 1160. An offence of (he 
character of one under sec. 377, I.B. Code, 
committed by a pleader or advocate cannot 
be ordinarily condoned. Where, however, 
the offence was committed very early in life, 
it ought not to debar the person committing 
it, who is making an honest attempt to re- 
form, from ever seeking respectable society 
or from being a member of an honourable 
profession. 175 1.0. 124=1938 Eang. 159. 
A pleader convicted of criminal breach of 
tmst may come under this section. 1940 
Bang. 242. A pleader who was suspended 
for six months after a conviction for breach 
of Salt Act did not apply for restoration of 
Certificate but was again convicted under sec- 
17, Criminal Law Amendment Act. *He 
made no appearance to a notice under sec. 14. 
Held, that his name should be removed from 
the rolls, 140 I.C. 295 (1)=1932 Pat. 300 
(S.B.). 

Alteein-g Document afteb Execution. — 
Where with a view to avoid paying a penalty 
as required by the stamp law a solicitor al- 
tered a deed materially after its exeention, 
he was struck off the rolls. 31 M.L.J. 107 
(P.C.). Pabrication of documents by rnukh* 
tar. 13 Pat.L.T. 652=1932 Pat. 289 (S.B.), 
Altering survey number in petition is mis- 
conduct. 87 I.C. 843=1926 C. 223, 

WITH OouBT^s Eecoeds.^ — To 
tamper with the Court’s records is a serious 
matter and a pleader would be acting with- 
out due tee and caution and without sense 
ef responslbSlity in ahowtng it to be done 
by m iderk. 36 I.O. 874=20 O.W.N. 1069. 
Conduct of tile pleader in tampering with 
Court records cannot be easily excused* 


Such misconduct deserves suspension from 
praeticei (hough the pleader concerned Hap- 
pens to be young and inexperienced. 17 
Pai.L.T. 206=1936 Pat. 418 (S.B.). Th^ re 
movcil fiom the Court by a mukhiar of a 
complaini amounts to gross misconduct. 43 
l.(\ 9,‘». A plLaclcr by \iitue of liis position 
is an officer of the Court and it is his duty 
TO piolcct all minor officials of the Court 
from any teuiptation; consequently a plea- 
der should not induce a peshkar of the 
Couit to take a doeimient which hab been 
filed in the Court to the pleader’s noubc for 
(he inspection of his clients. 10 Pat.L.T 
715=1929 Pat. 338 (S.B.). 

Tampering with evidence. — ^Advocates 
and pleaders retained in a case ought to be 
extremely careful in approaching and ques- 
tioning persons who to their knowledge have 
been approached or cited by the other 
side for the purpose of giving evidence so 
as to give no room for any suspicion 
(hat they are attempting to tamper with 
the evidence or with the witnesses. 1929 M. 
W.N. 384 (P.B.). See also 46 I.C. 819; 
171 I.C. 503=1937 Eang. 345. Where a 
pleader bribes certain witnesses who are 
likely to be summoned by the opposite side 
in connexion with an election petitiou, into 
swearing affidavits to the effect that they do 
not know anything about the matter and also 
tries, during hearing of the petition, to 
tamper with other witnesses by offering their 
bribes his conduct is such as disentitles him 
to remain on the roll of pleaders. 1938 
Bang. 294. Visiting handwriting expert and 
talking about criminal case under investi- 
gation on behalf of person involved in case 
— Propriety — ^Liability to suspension . 17 

Pat.L.T. 348=1936 Pat. 423 (S.B.). 

Eetention op Client’s Moneys. — See 
1933 Sind. 65. See also 1933 Lah. 575; 1933 
Sind 45; 39 Mys.H.C.E. 553. 

Bribery. — The High Court dismissed a 
mukhtar for having received a sum of money 
from one of the persons against whom a 
ease was pending for the purpose of bribing 
the police acting as a go between. 39 I.C. 
305=21 C.W.N, 516. Eor a legal practi- 
tioner to suggest that an official or any one 
should be bribed amoimts to grave profes- 
sional misconduct. The fact that bribes of 
this nature have been given by others is no 
excuse. See 47 L.W. 156=1938 M. 204= 
(1938) 1 M.L.J. 410 (E.B.) . The fact that 
proceedings in respect of such offence are 
instituted againsL a pleader as the result of 
a grudge makes no difference to tae gravity 
of the offence and cannot^ be pleaded in ex- 
cuse. 1938 Mad. 264= (1938) 1 M,L.J. 4l(» 
(P.B.) ; 17 Pat.L.T, 263=1936 Pat. 337 (S. 
B.) . Bribery or attempted bribery by ad- 
vocate is the grossest professional miscor duet 
and an advocate found guilty of an offence 
like bribery or attempted bribery cannot in 
any eirenmstanees suffer so sUght a penalty 
as suspension for four years. It is an of- 
fence which can necessarily only be purged 
after strenuous efforts and after a long 
period during which he has tried his best 
to reinstate Mmself in society. Nt> doubt 
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tile cLoor IS not inevitably and permanently 
shut to persons who are debarred: they 
may after the lapse of a suitable period of 
time, provided their conduct has been uni- 
formly satisfactory, ultimately reach rein- 
statement. But reinstatement is not a mat- 
ter of course and it is not something which 
can be hoxied for within a biref period of 
time. 1939 Bang.L.E. 213=1939 Bang. 1^2 
(S.B.). 

I’ORGERY. — ^If a pleader is found guilty of 
endeavouring to appear on behalf of a per- 
son by whom he had never been instructed 
and seeks to justify his conduct by the pro- 
duction of a forged document, it would not 
be a matter for suspension for a month or a 
year: he would be totally unfitted to exer- 
cise rhe responsible duties of a pleader and 
would have to be struck of£ the rolls of plea- 
ders forthwith. 183 I.G. 756=1939 Rang 
312, 

Taking Past in Politics. — The jurisdic- 
tion of the High Court to take action against 
legal practitioners is not confined to acts in 
profesisonal capacity but may extend to 
other activities, e.p., organized resistance to 
payment of tax which entails grave danger 
to the public peace. 49 C. 845=49 I.A. 319 
=1922 P.O. 351=44 M.L.J. 32. As to cri- 
ticism of administration, sea 38 M.L.J. 230 
^55 I.C. 198=1930 M.W.N. 105 (P.B.). As 
to conviction for sedition, see 15 Lah. 354= 
35 Cr.L.J. 1010=1934 Lah. 251 (P.B.). See 
also 1943 Cal. 371; 1943 Cal. 370. It is the 
duty of a legal practitioner to assist the 
Court. If he appears in Court and makes a 
demonstration which has the effect of in- 
terfering with the work of the Court and 
the admmisxration of justice, he does some- 
thing which a member of the legal profes- 
sion certainly ought not to do and is guilty 
of grossly improper conduct. Such conduct 
amounts to ^‘reasonable cause for which 
the Court has power to take action against 
him. I.L.E. (3943) Mad. 459=56 L.'.V. li 
=1943 Mad. 130= (1943) 1 M.L.J. 8 (S.3.). 
A pleader wrote to the District Magistrate 
enclosing a pamphlet which called upon that 
official to “quit India here and now’^ In 
the coverng letter also the pleader requested 
the Magistrate ^ * to quit India here and now * ^ 
He also sent a letter to the special officer ap- 
pointed to carry out the duties of a super- 
seded District Board enclosing a copy of 
the pamphlet and requesting ihe special offi- 
cer to resign his post immediately. On 
these the pleader was prosecuted and con- 
victed under r. 34 (6) (c) of the Defence of 
India Rules (1939) . The pamphlets were 
sent at a time when many parts of India 
Were in a very agitated state and there was 
threat of an invasion of India by Japan. 
Eeld, that the pleader did something which 
he should not have done as a member of the 
legal profession and Ms action constituted 
misconduct and misconduct of such a nature 
that the High Court was justified m taking 
disciplinary action under sec. 13 (/). 66 L. 
W. 220=A.I.R. 1943 Mad. 475= (1943) 1 M. 
L.J. m (S.B.)* 

Ci CL 
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CyiviL Disobedience. — Wheie certain prac- 
ti&iug barristers and pleaders joined the 
mo\cmeut called the Satyagraha Sabha and 
signed a i>lcdge whereby they undertook to 
letusc uglily to obey such laws as a com- 
mittee to be hereafter appointed may think 
fit. Meld, that the barristers and pleaders 
had, liy signing the i>ledge, rendered them* 
selves amenable to the disciplinary jurisdic- 
tion of the High Court, but that under the 
circumstances a warning was enough. 23 
Bom.L.B. 13=54 I.C. 679=44 B. 418. See 
also 60 0. 1453=1933 0. 731=145 I.C. 316 
(Expression ‘defect of character' in see. 12 
includes acts other than those of moral tur- 
pitude) . 37 ISr.L.E. 29=1931 N. 33. Cer- 
tain pleaders had collectively agreed upon 
abstention from Court to assist the boycott 
movement. Seld, that the pleaders were 
guilty of unprofessional conduct within the 
meaning of see. 13 (h) and (/) . Order for 
suspension for three months passed. (49 0. 
732, Ref. 10). 132 I.C. 900=35 C.W.N. 223 
=1931 C. 706. Bractismg pleaders wishing 
to remain on the rolls must remember that 
those who live by the law should keep the 
law and not encourage others in its berach 
>)y pubbLcly extolling and glorifying persons 
sentenced and by showing hearty sympathy 
towards seditious and disloyal movement. 26 
S.L.R. 131=1931 S. 33. A pleader who gives 
formal and public expression of his approval 
of the breach of the laws of the land is not 
a proper person to hold office of the pleader. 
im. 

Speech inciting breaking op laws and de- 
fying OP DISPERSAL Orders. — The speech in- 
citing the audience to break those laws which 
the All -India Congress Committee might de- 
clare should be Moken and the speech in 
which the speaker exhorts the audience to re* 
sist orders for dispersal attract the discipli- 
nary jurisdiction of the High Court. 15 Xi. 
354=1934 L. 251 (S.B.). 

Taking Part in Unlawful Association. 
— ^It is not necessary for the exercise of 
this jurisdiction that the act of the Vakil 
should have subjected him to anything tike 
general infamy or imputation of bad charac- 
ter. 12 Pat.L.T. 726=1923 P. 185 (2). 

Intimidating a Witness. — To prevent 
any one from giving evidence is profession- 
al misconduct. 19 Cr,L,J. 803=46 I.O. 819 
(P.B.). See also 1929 M.W.lSr. 384. As to 
display of temper by counsel see 12 Mys.L. 
J. 202=39 Mys.H.O.R. 380. 

Tutoring witness under cross-examina- 
tion. — ^It is very improper for a legal practi- 
tioner to tutor a witness inside or outside 
court, and when the tutoring takes place in 
court and in spite of warnings, the profes- 
sional misconduct is all the greater. 55 L. 
W. 799 (1)=A.I.R. 1942 Mad. 701=(1942) 2 
M.L.J. 621 (S.B.)=I,L.R. (1943) Mad. 81. 

Counsel issuing election manifesto.— 
It is a well-recognised rule of etiquette in the 
legal profession that no attempt should be 
made to advertise oneself directly or in- 
Mrectly. The issuing of circular htteXM or 
election manifestoes by St i^|ti 
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name; pxofession and address printed there- 
on, appealing to tdc members of ins profes- 
sion practising in tbe lower Court; "wlio are 
of course m a position to recommend clients 
to counsel piacUsing in tJie High Court, is 
obviously an indirect way of advertisement. 
It does not however amount to any profes- 
sional misconduct; but only to a breach of 
proiessiona.1 etiquette. 1934 A, 1007=153 
LC. ht>7 

Attempt to sEmo influence on Judge. — 
A pleader attempting to bring influence on a 
Judge, Detoie wnom he is arguing au appeal 
through a relative of the JndgC; is guilty of 
gross misconduct- His act is highly repre- 
hensible and it is in the interest of the legal 
proiession that serious notice should be 
taken of such acts and severe punishment is 
called for in such a ease* 164 I.C. 384=1936 
Lah, 732. Where however the pleader con- 
cerned is inexperienced, and expresses his rep- 
entence at once and makes no denial of what 
he had done; and the offence is not viewed by 
the public with that disfavour that it should; 
he need not be censured but warned and 
ordered to pay the costs of the proceedings. 
1936 Lah. 732. 

Heckles s .allegations in transfee appli- 
cation. — No doubt an advocate cannot 
pledge himself for the truth of Ms client ^s 
allegations; but should take some steps to 
Verify the truth of the allegations he is ins- 
tructed to moke. Aa advocate is to assist 
the Court in the administration of justice and 
is not a mere mouthpiece of his client. If 
an advocate makes reckless and false allega- 
tions against a Magistrate in the application 
for transfer on the instructions of Ms client 
without taking any steps to verify the truth 
of those allegations, he is unfit to enjoy the 
privileges conferred upon him by law and 
must be ^dsited with punishment. I.L.E. 
(1944) Kar. 135=A.I.E. 1944 Sind 155. 
Letters addressed by pleadee to Goveb- 

NOR RELATING TO ORDERS PASSED BY A DIS- 
TRICT MuNSIF and making FALSE ACCUSA- 
TIONS. — ^A first grade pleader practising at 
Markapur wrote a letter as ^'the leader of 
the Bar at Markapur'^ to the Governor of 
Madras in which he accused the local Dis- 
trict Munsiff of being a sympathiser with 
the satyagraka movement and that on a par- 
ticular day he granted an application of an 
advocate for adjournment of a ease made on 
the ground that he desired to go to another 
town to see a friend offering satyagrdha. It 
was found on inquiry that the statements 
Were false and that the action of the pleader 
in making the communication was the result 
of animosity towards the District Munsiff. 
EeU, as lie letter related to orders passed 
hy the District Mimsiff and the accusations 
were made by the pleader as the 'Meader of 
the local Bar * * it was idle for Mm to suggest 
that his misconduct should be regarded as 
Toeing entirely dissociated from his status as 
a legal practitioner. In the circumstances; 
there was '‘^'treasonable cause’’ for taking dis- 
cipEnary action against him. 55 L.W. 502=a 
Mad. a60«(194S) 2 UliJ, 2S4 


<JON TEMPT OF COURT BY LEGAL PRACTI- 
TIONER. — No power to punish for contempt of 
an inf 01 101 Court now exists independently 
of thei P. Code, and the contempt of Courts' 
Act and no dibCipliiiaiy power over legal 
piadHioncis oi power to punish for contempt 
outside the proMbions of l.P. Code is vested 
in the suboidinate Couits. 125 1.0, 477=54 

A. 619=1930 A. 225 (P.B.) . A mukhtar 

cuidiebsed ceuain letters to a magistrate in 
connection with a copy for which he had ap- 
plied, and the contents of the letters v^er© 
grobsly insulting; the mukhtar could be pro- 
ceeded against under sec. 13 (/) , 52 

[. C. 798; 38 I. C. 980=44 C. 639 

=20 C. . N. 1284. As to procedure 
in case of contempt by legal prac- 
titioner, 27 C.W.N. 88=71 I.C. 673=1922 
C. 550. A legal practitioner who writes a 
letter to a judicial officer abusing him in a 
paiticular manner is guilty of grossly impro- 
per conduct. 44 I.C. 123=161 P.L.H. 1917. 
Letter by a pleader wMch contains vulgar 
abuse of a Magistrate and a demand for an 
apology apparently followed by the threat of 
further proceedings is highly improper. 25 
Bom.L.B. 264=73 I.C. 353=1923 B. 234. 
Imputing racial antipathy to a Judge and 
charging him with having allowed such feel- 
ings to infiuence him in passing unfavoura- 
ble orders. A belated apology in the High 
Court w^as held to be insufficient. 67 1.0. 504; 
23 Cr.L.J. 408 (L.) . A pleader addressing a 
letter to a Commissioner appointed to inves- 
tigate a case to report in his client's favour 
IS guilty of professional misconduct. 18 P. 

B. 1915=28 I.C. 722. Where a pleader 
addressed to the Commissioner of the Dis- 
trict a most disrespectful letter and circulat- 
ed it freely among his subordinates, he was 
guilty of misconduct though the matter was 
one of a private nature between the pleader 
and that officer. 28 I.C. 722. See also 147 
LC. 330=35 Cr.L.J. 433=1934 A. 317; 12 
Mys.L.J. 292=39 Mys.H.O.E. 380; 61 0. 622 
=152 I.C. 58=1934 C. 723. A letter publish- 
ed by a pleader alleging that a certain Judge 
is indolent and takes credit for cases not 
tried but compromised, even if written in 
good faith and even if it does not constitute 
the offence of libel, amounts to misbehaviour. 
44 I.C. 338=ai S.L.R. 81 (P.B.). See also 
35 C.L.J. 403=26 O.W.N. 580=1923 0. 212; 
=1933 B. 34. An advocate deliberately mak- 
ing false allegations involving imputations 
upon the fairness and impartiality of judi- 
cial officers in proceedings connected with an 
execution case to which he was himselt a 
party cannot be punished under the discipli- 
nary side under Bar Councils Act. 1932 A.L. 
J. 773=1932 A. 492 (S.B.). See also 1934 
P. 598 (S.B.). Instructions from a client 
are no excuse whatever for a pleader exceed- 
ing his duty towards the Courts. A condi- 
tional apology is valueless. 25 Bom.L.E. 264 
=73 I.C. 353=1923 B. 234. ,S^ee aUo 33 P. 
L.E. 785. Although it is perfectly true in 
one Sense that a legal adviser must accept 
statements of fact from his client, yet in 
applications for transfer^ statements iiapnt* 
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ing prejudice or unfairness or corruption to 
the Magistrate should not be made unless the 
scatements of the client as tetsed by the ad- 
viser are found sustainable. 8 P. 575=10 
Pat.L.T. 711=1929 P. 151 (P.B.). A state- 
ment made by a counsel before the Judges 
of a Pull Bench to the effect that his instruc- 
tions are that his client does not "wish the 
matter to be argued before the Bench as con- 
stituted, amounts to a contempt of Court. 3S 
P.L.R. 872. As to making reckless allega- 
tions in pleadings, see 152 I.C. 313=15 P.L. 
T. 560=114 P. 10=1934 P. 598. Pleader :is 
suitor committing contempt of Court is lia- 
ble for disciplinary action. See 55 A. 148= 
1933 A.L.J. 251=1933 A. 224j 1932 A. 492 
(S.B.). 

Conduct os' case — ^Intimidation by Judoe 
—Duty op Counsel to psotest. — ^It is the 
duty of the members of the Bar if their 
ehents are prematurely threatened from the 
Bench, not to adopt an attitude which may 
appear pusillanimous but to protest then and 
there that they resent such observations, and 
if necessary, after consultation with their at- 
torney instructing them to apply for a trans- 
fer of the case to the list of another Judge. 
62 C. 223=60 C.L.J. 179=39 O.W.N. 61= 
1935 C. 231. * 

Trying to know the effect of a judg- 
ment before its delivery amounts to pro- 
fessional misconduct. — See 75 I.O. 728=6 
Pat.L.T*. 350=1924 Pat- 131. 

Acts not amounting to Misconduct. — 
Where a pleader allowed another person to 
sign in the name of his client an application 
filed in Court, as his client had a swollen hand 
and could not himself sign it, he committed 
a breach of his professional duty, but in the 
circumstances it was not necessary that the 
Court should take disciplinary action agaiuRt 
him. 14 Rang. 162=1936 Rang. 177. Plea- 
der employing unregistered clerk, against R. 
978 (2) (m) of the Calcutta High Court is 
not guilty of misconduct under sec. 13 (/) 
so long as this clerk is not employed in do- 
ing the work of the registered clerk and is 
not allowed to have access to the Court staff. 
41 C.W.N. 929=170 I.C. 251=1937 O. 4u8. 
Where a solicitor acting for a plaintiff who 
had been refused a warrant for the detention 
of the defendant by a Court started a crimi- 
nal process on the same subject-matter and ob- 
tained his warrant from a different Court, al- 
most as a matter of course, Ms conduct does 
not necessarily involve any punishalOe con- 
tempt of the Civil Court. The law does not 
restrict a litigant to a single form of re- 
medy and he may pursue all the leghl reme- 
Mes appropriate to Ms grievance. 14 Bom..L. 
R. 471=23 M.L.J. 184=16 I.C. 72 (P.O.). 
Where a solicitor substituted the name of two 
•v^tnesses in a summons on the ground that 
the persons originally summed were totally 
Ignorant of the facts of the case. 
misconduct. 15 I.O. 72 (P.O.). Adjourn- 
ment asked for in good faith to apply for 
transfer — Subsequent finding that sufficient 
grounds for transfer did not exist— Pleader 
responsible for the transfer application la 
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not necessarily gmlty of misconduct. 1928 

A. 396 (S.B.) = (1924 A. 253, Dist.) . Where 
a pleader who is one of the trustees of an 
mstitulion fails to give information to the 
police when he finds that a co-trustee of his 
has misappropriated the trust money but 
lather prefers to deal with Ms co-trostee 
mercifully and makes himself morally res- 
ponsible for the defalcation and undertakes 
responsibility for the defalcation which had 
arisen, he cannot be Held to be guilty of any 
kind of misconduct justifying discqilinary 
action, even though he may have been negli- 
gent in his duties as trustee. 175 I.C. 156 
=1938 Rang. 158. 

Demand of Exorbitant Pees cannot by it- 
self amount to professional misconduct. 58 
M.L.J. 635=34 O.W.N. 534=1930 P.C. 144 
(P.C.). See also 1937 Rang. 299. Where a 
legal practitioner deliberately ignores the 
language of the fee certificate prescribed by 
the High Courts by r. 1, Oh. 21, and adopts a 
fee certificate form of Ms own which mate- 
rially and subtsantial^ differs from the 
form prescribed by the High Court and 
which entirely nullifies the object of the 
High Court in prescribing the form of the 
certificate, he is guilty of serious profession- 
al misconduct. 1934 A.L.J. 833=1934 A. 
109 (2) (S.B.). Where an advocate retains 
the judgment of the trial Court with the 
intention of getting himself engaged in ap- 
peal without any valid excuse for retaining 
the judgment, the advocate is guilty of 
professional misconduct. 12 P. 843=14 P. 
L.T. 709=1933 P. 571 (S.B.) . The filing of 
a memorandum of appeal on the last day of 
limitation without sufficient Court-fee know- 
ing full well that it is understamped and 
hoping that the Court would be persuaded 
to accept the deficiency later is certainly not 
in consonance with the high traditions of the 
profession to which the advocate belongs. 
An advocate who is approached by a client 
to so file an appeal should refuse to file it 
unless the full amount of the Court-fee was 
first paid. The High Court will not tolerale 
practice of this nature. Per Mockett, J.— 
It is undesirable for practitioners to lend 
themselves to the practice of deliberat<;ly 
filing appeals understamped. I.L.R. 1939 
Mad. 1=1938 M.W.N. 1169=48 L.W. 702= 
1939 M. 1=(1939) 1 M.L.J. 564 (F.B.). 

Privilege — ^Extent of. — See 34 Bom.L. 

B. 910=1932 B. 490; 34 Bom.L.R. 443=i 

1932 B. 199. A civil suit for damages for 
defamatory statement piadc on oath or 
otherwise by counsel, party or witness in a 
judicial proceeding is governed not by sec. 
499 of the Penal Code but by the x>rindlples 
of justice, equity and good conscience, which 
are identical with the corresponding rules 
of English Common Law. The protection 
under the law extends to all statements made 
by a party, pleader or witness in tne suit, 
no matter whom it may relate to, whether 
it is the opposite party or Ms witness, so 
long as it is not irrelevant to the matter in 
hand. (40 A. 341; 48 0. |tef.>, 141 

I.O. 362=1933 N. 4T^ 
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If any sueli pleader or mukhtar praeti&ing m any subordinate Court 
or in any reveuae-ollice ib charge d in biicii Lourt or 
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chaige ^ifice \Mtli taking instruct tons except as atorcisaia, or 
oHoi couducL inrbconduct as aioresaid, the prc=>iuiug 

suDoidxuate ^ ^iiarge and also a 

notice that, on a day to De therein appointed, such 
charge will be taken into consideration. 


Pi oceduie 
of uuproicbbional 
is biougUt la 
Couit or levenue-oUice. 


Plladixg Privilege eor Proeessional allow pioceecUngs to be dioppeil as one re- 
CoAiMLNicATiON. — pleader caimot be ebaig- suit oi an agi cement bet^^een• tbe 
ed ±01 niiscojiduct ±or reinsing to disclose tioner and tbe complainant. I.L.li. (lOlOj 
to the Court a pro±essioiial commumeation Mad. 43J=51 L.W . 197=1940 Mad. 370= 
made to lum by las client. 14 Cr.UJ. 438 (194U) 1 M.L.J. 259 (P.B.). 

=110 l.C. 598. See dho sec. 126, E\idenee 8ec. 14. Scope oe Section — ^Nature op 
Act. Proceeding under the Section. — Tlie pi’o- 

Boycott or Courts. — 49 C. 732=35 G.L. ceduie under tbe Act is neither cimnnai nor 
J 356=26 O.W.N. 589=1922 C. 515 (1\B.) 5 civil but puiely designed tor the purpose of 
26 C.W.h^. 580=69 l.C. 209=1923 0. 212; discipline. Buch disciplinary proceedings 
36 C.W.ISI. 344=1931 C. 616. undei B. 14 aie not pioceedings of a Court 

Burden op Proop. — ^In proceedings against o± civil juiidicuon and S. 141, O.P. Code, 
a legal piaeUtioner the burden o± proving cannot apply to them. 1 P.L.J. 570=37 I. 
the charges against the practitioner is on the C. 484. oodtojj^e, — Pioceedings under 
complainant. The complamant^s evidence m this section are guai>i cixminal proceechnga 
such cases needs coiroborauon. 54 M. 857= and the pelader may be examined on oath. 49 
61M.L.J. 148=1932 M. 131 (F.B.). 0. 732=26 C.W.K. 589=1922 0. 515 (P. 

Defiance op LAWb — ^V akil TAiaNG Law b.). MooTcer^eC} — The proceedings are 
INTO HIS Hands. — 72 l.C. 875=1923 P. 185 neither civil nor criminal in their nature. 


(P.B.). Persistence m conduct and advising 
non-payment of taxes or boycott of Courts 
and bieakmg law and order would justify 
proceedings under this section. 45 M.L.J. 
084=75 l.C. (977) =1924 M. 129. See also 
42 P.L.E. (J. & K.) 77. 

Lawyer blindly following client In- 
structions. — ^When their clients ask them 
to write m a pleading or petition accusa- 
tions of dishonesty, criminality, etc., against 
anybody, or instruct them to ask quesuons 
of that natui'e the lawyers are not to blindly 
follow the instructions. They must satisfy 
themselves that apart from the relevancy 
of those accusations or questions, there are 
materials on which those accusations can be 
made or questions asked, and that the ac- 
cusations and suggestions are not recklessly 
made. If they do not do so, they are guHty 
of professional misconduct. 1934 P. 398= 
13 P. 550 (S.B.). See also 1935 A.L.J. 29 
1=1935 A. 117. If however the pleader acts 
in good faith and with due care and caution, 
he ivill be protected. See 152 I.O. 313=1 
15 P.L.T. 160=1934 P. 598 (S.B.). The 
pleader was addicted to drinking. In de- 
fending an accused, he came to Court in so 
drunken a condition that he was unable to 
conduct the case on behalf of his client. 
On another occasion, he came to Court “hope- 
iessly drunk’* and not properly dressed and 
insulted the Court; again on another oeea'^ 
sion, he assaulted the bench clerk. 
JSTeJd, that he was not fit to he en- 
ttusted with the responsible duties of the 
legal profession and that his name 
be stpjek off the list of the pleadeTS. 
B ISOsslSO I.O. 236=1934 Bang. 

166. Braetioe md l*roceatffe where a Court 
has icaeod to believe lihat a practitioner la 
gaflty of piofeadoittal ftiisOonfluot} it cannot 


They are special proceedings resulting from 
the inherent power of the Court over its 
ofiiceis and are regulated by S. 14. 1922 

Cal. 515=49 Cal. 732. See also 2 E. 491= 
1925 E. 11. Pleader whether can be put on 
oath duiing inquiry against him. False state- 
ments during enquiry — ^Eitect — ^Procedure. 23 
S.L.E. 245. 115 l.C. 318=1929 S. 121 (F. 
B.) . In a ease in which a legal practitioner 
is charged with professional misconduct the 
enquiry should proceed on formulated charg- 
es. 34 C.W.N. 534=1930 P.C. 144=58 M. 
L.J. 635 (P.C.). Applicability of S. 107 
of the G-overnment of India Act, 1915, to 
proceedings under S . 14 of the Legal Practi- 
tioners Act discussed. 1 P.L.J. 576=37 I.O. 
484. It is only where, in the course of pro- 
ceedings before it, a Subordinate Court has 
reason to suppose that a pleader has been 
guilty of misconduct, that the Subordinate 
Court can inquire as to the misconduct with- 
out reference to the High Court. He can- 
not do so if the alleged misconduct has 
taken place before proceedings have been 
started in the Court. 171 l.C. 603=1937 
Bang. 345. 

Pleader Guilty op Criminal Opfenoe.--* 
Proceedings under the Act being summary 
proceedings a pleader should not be proceed- 
ed thereunder for what are in reality grave 
criminal charges. 1 P.L.T. 571=58 I.O. 
150=6 P.L.J. 601. See also 47 0. 1115= 
67 I.O. 931=24 C.W.N. 765; 31 C.W.N. 
684=54 0. 721=1927 0, 536; 115 I.O. 318 
2=1929 S. 121=23 S.L.E. 245. 

Standard op Proof. — The standard of 
proof of guilt under Legal Practitioners Act 
Is not different from other legal proceedings 
and should be such as to leave no reason- 
able doubt in the mind of the Court that the 
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Such copy and notice stall be served upon the pleader or mukhtar at least 
fifteen days before the day so appointed. 

On such day, or on any subsequent day to which the enquiry may be 
adjourned,^ the presiding officer shall receive and record all evidence properly 
produced in support of the charge, or by the pleader or mukhtar, and shall 
proceed to adjudicate on the charge . 

If such officer finds the charge established and considers that the pleader 
01 mukhtar should be suspended or dismissed in consequence, he shall record 
his finding and the grounds thereof, and shall report the same to the High Court ; 
and the High Court may acquit, suspend or dismiss the pleader or mukhtar. 

Any District Judge, or with his sanction any Judge subordinate to him, 
^ . ^[any Judge of a Court of Small Causes of a presi- 

V stigaUoT^ pending m- ^ency-towii] , any District Magistrate, or with his 
^ ® ’ sanction any Magistrate subordinate to him, and any 

Eevenue Authority not inferior to a collector, or with the collector’s sanction 
any Eevenue Officer subordinate to him, may, pending the investigation and the 
orders of the High Court, suspend from practice any pleader or mukhtar charged 
before him or it under this section. 

Every report made to the High Court under this section shall — 

(а) when made by any Civil Judge subordinate to the District Judge, be 
made through such Judge; 

(б) when made by a Magistrate suobrdinate to the Magistrate of the 
District, 2 be made through the Magistrate of the District^ and the Sessions 
Judge; 

(e) when made by the Magistrate of the District,^ be made through the 
Sessions Judge; 

(d) when made by any Eevenue-Officer subordinate t o the Chief Con- 
trolling Bevenue-Authority, be made through such Eevenue-Authorities as the 
Chief Controlling Eevenue- Authority may, from time to time, direct. 

Every such report shall be aecompanieid by the opinion of such Judge, 
Magistrate or Eevenue- Authority through whom or which it is made . 


LEG. BEE. 

1 Inserted ty Act IX of 1884, S. 4, 

2 To be read as ‘^District Magistrate.^' 
See the Code of Criminal Procedure, 1898 
(Act y of 1898), S. 3 (2). 


offence has been committed. 1 P.L.T. 372 
1=57 I.C. 460 rF.B.) ; 18 P. 580. Necessity for 
strict proof — Mere suspicion not sutiicient. See 
18 Pat. 580=20 Pat.L.T. 607=1939 Pat. 343 
(S.B.). Where the point for enquiry wag 
whether a pleader signed and filed a satis- 
faction of a mortgage exeention case 
without instruction, and the Court found that 
the charge was not established beyond reason- 
able doubt, no action could be taken against 
the pleader under the Legal Practitioners 
Act. 152 I.C. 43=59 C.L. J. 419=1934 0. 
794, Charges of professional misconduct 
must be clearly proved and should not be 
inferred from mere ground for suspicion, 
however reasonable, or what may be mere 
error of judgment or discretion. 58 M. 
L.J. 635=34 C.W.N. 534=1930 P.O. 144 
(P.C.), followed in 1930 L. 947. Where 
the allegation against a legal practitioner 
amounts to a charge of criminal prosecu- 
tion the correct procedure to be followed is 
to launch a criminal prosecution and not to 
proceed under the Legal Practitioners Act* 


38 C.W.N. 87=1934 Cal. 272; I.L.B. 
(1938) 2 Cal. 138=1938 C. 783 A pleader 
intentionally concealing his conviction in his 
application for admission is liable to be dis- 
missed. 25 I C. 339=11 Bur.L.T. 304. TTn- 
der the Legal Practitioners Act, the High. 
Court will not go into the merits of the con- 
viction but will ordinarily accept the findings 
of Criminal Court as final. 17 I.C. 811=5 
Bur.L.T. 191. It is not, however neces- 
sary for the High Court to exercise its 
jurisdiction that any offence should have 
been committed, nor is it necessary that 
what the pleaders have done should have 
subjected them to anything like general in- 
famy or imputation of character. 22 Bom. 
L.B. 13=54 1,0 . 679=44 B. 418. See also 
72 I.C. 875 (E.B.). 

Be-instatbment. — ^The High Court has 
power to reinstate a legal practitioner v/lio 
had' been dismissed for misconduct of any 
description. Before doing so it should be 
clearly convinced by actual facts that the 
delinquent has reformed his character. 1 
P. 684=71 I.C. 122=1922 P. 604; 14 C.L.T. 
113=11 I.C. 997=16 C. W, N. .337; 
considerations justifying re-instatement. J.L, 
R. (1937) Bom. 99=38 Bom. L.B. 1161= 
1937 Bom. 48; I. L.B. (1937) All. 4U=193« 
A. L.J. 1396=1937 All. 50 {E3.). JS 00 
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alito 1939 Raiig.Xj.B. 213 — 1939 142 

(S.B.); 46 M. 903; 45 M.B.J. 639=1924 
Mad. 265 (F.B.) ; I.L.R. (1940) Mad. 81= 
3939 M 906=(1939^ 2 M L.T. 692 (S.B.) ; 
I.L.B. (1940) Mad. 84=1939 M. 917= (1939) 

2 M.L.J. 630. Wliere persons are s+nick- 
off the rolls, the door is not irrecoverably slint 
behind them, but after years of industry 
straightforwardness of life, and eondnet 
which shows repentance and determination to 
amend, they may ultimately find their way 
back to the honourable profession which they 
once disgraced. That leniency of outlook 
results from the consideration that il is im- 
possible to shnt out from a man of educa- 
tion, who has once borne a good character, the 
hope that ho may rise again. But it does not 
mean that persons who have been properly 
removed from the rolls should come again .and 
again with repeated applications within 
months, or even within a few short years, 
after the event. Spe 1939 Eang.L.R. 
213=1939 Rang. 142; 41 Cr.L.J. 272=1940 
Rang. 32. Before the Court could re-admit 
an Advocate who has been struck off the rolls 
for misappropriation of monies belonging to 
his client, the Court must be fully satisfied 
that the Advocate has fully regained his cha- 
racter and is fitted for re-admisison into the 
ranks of an honourable profession. The 
Court would require solid facts and cogent 
reasons. Mere opinion is not sufficient. 
An Advocate can only be re-admitted if he 
can show that he has become worthy to act 
as an Advocate. His re-admission does not 
depend on tbe fact that he has been sus- 
pended or struck of the rolls for several 
years. In deciding such matters the Court 
has a duty to the public, and where the 
Advocate has been guilty of misappropria- 
tion it must be shown that there is no likeli- 
hood of such an offence being committed 
again. I.H.R. (1940) Mad. 81=1939 M. 
906=0939) 2 M.L.J. 632 (S.B.); T.L. 
R. (1940) Mad. 84=1939 Mad. 917=(1939) 
2 M.L.J. 630 (F.B.). There is inherent 
power in the High Court to restore a 
pleader whose name has been struck off the 
rolls, although there is no express provision 
for a review of an order made under the 
Legal Practitioners’ Act. 1935 All. 321 (P. 
B.). See uZso notes nnder S. 41, infra* 
Inquiry into masconduct op Ple^per— 
Jurisdiction, Practice and Procedure.— 
Where the charge brought against a legal 
practitioner amounts to an allegation of Ihe 
commission of a serious crime, the proper 
procedure to follow is to launch a prose- 
cution for that crime, and if a conviction is 
obtained to institute proceedings under fhe 
Legal Practitioners Act. 1943 P.W.N. 

P,L.T. 79=A.I.R. 1943 Pat. 52 
(Sf.B.). Under S* 14 the enquiry should 
be conducted only by the presiding officer 
« Court who tried the case in which 
me peered nuscondnet occurred. But under 
o. 13 of the Act, the High Court has power to 


tiaiisfer the enquiry to another Court. 3944 
N L.J. 244=A.LR. 1944 Nag. 273 (2;. If a 
pleader or mukhtar practising in^ a Court 
commits an offence of professional mis- 
conduct in connection with any instructions 
which he has received from his client gener- 
ally or in connection wtih any particular 
case, then it is within the jurisdiction of 
anv Court before whom such pleader or 
mukhtar is practising, if brought to its 
notice, that the practitioner has committed 
any unprofesisonal conduct, to take action 
against him, and those proceedings would 
be entirely within jurisdiction. The presid- 
ing officer of the Court in which the 
pleader or muklitar practises has ample 
jurisdiction to initiate proceedings, though 
the particular matter in reference to whL’h 
he commits the act complained of might not 
be before that Court. 18 Pat.L.T. 961= 
1938 Pat. 17=17 Pat. 96 (S.B.). Where 
a Subordinate Court after drawing ujj a 
charge against a pleader and holding an in- 
quiry is of opinion that no report should be 
Sent to the High Court and that the pro- 
ceedings should be dropped, the Listrict 
Judge has no jurisdiction to forward those 
proceedings to the High Court recommend- 
ing suspension. He has no jurisdiction to 
forward the proceedings which were never 
initiated by him or to act on the evidence 
which was never recorded by him, A refer- 
ence to the High Court by the District Judge 
in such a case is ultra vires, 17 Pat. 261=a 
1938 Pat. 385 (S.B.). If the District Judge 
disagrees with the findings of the S.ibordi- 
nate Court, he is at liberty to draw up fresh 
proceedings and after giving notice to the 
pleader record himself all the evidence in sup- 
port of the charge or to refute the charge, 
and then after adjudicating thereon he can 
report to the High Court if in his view the 
conduct of the pleader deserves a punish- 
ment to be meted out by the High Court. 
It is also open to the High Court to draw 
up fresh proceedings and then to dispose of 
the matter after giving notice to the uleader 
and after hearing his defence, if any. 17 
P. 261. If a Court thinks there has been 
any breach of profesisonal etiquette, or any 
matter calling for the exercise of discipli- 
nary powers, in the conduct of the pleader 
or advocate in the case, it should decide on 
the merits of the ease and reserve such ques- 
tion for further consideration after the dis- 
posal of the suit. 40 A. 147=44 I.C. 28 
c=16^ A.L. J. 64. If in the course of a pro- 
ceeding a subordinate Court has reason to 
think that a pleader has committed riiscon- 
duct in the course of his professional duty, 
the presiding officer of that Court can under 
S. 14 institute porceedings against him and 
inquire into the alleged misconduct. In such 
a case even though no charge is made by a 
person concerned, the framing of the <.haVge 
need not be directed by the High Court. 
55 L.W. 845=A.LR, 1942 Mad. 691= (1942) 
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2 M.L.J. 479 (I'.B.). Inquiry sliould ordi- 
narily be made by tbe presiding officer of tbe 
Court where the misconduct is alleged to be 
committed. 1928 A. 396 (S.B.). See fUso 
I L B. a940) Mad. 433=ri940) 1 
259 (F.B.). 

Procedure of S. 14 must be strictly 
FOLLOWED. — The proceedings must be sepa- 
rate and distinct and cannot be made part 
of criminal proceedings. The report of tbe 
Hiah Court must be aeeompanid by tbe 
opinion of the officer making the report. 9 
I.C. 247=15 C.W.N. 764. S. 14 includes 
9 charge und^r Cl. (f') of S. 13 (as amend- 
ed by Act XI of 1896), and Suboedinate 
Courts have inrisdiction to fake proceed- 
ings 152 P.E. 1919=54 I.C. 982. See 
also 1939 Paf 343=18 Pat. 580=20 Pat.lr. 
T. 607. Where the District Jndge finds 
that the charge of professional misconduct 
has not been established the ease should not 
go to the High Court. 190 I.C, 320=1940 
Rang. 190. Failure to formulate precise 
charges not fatal to proceedings in absence 
of preiudice. A charge of profesisonal 
misconduct of a pleader can be enquired 
into only bv the presiding officer of the 
Court in which the pleader practises. 32 
M.L J. 402=41 I.C. 305. The enquiry 
under S. 14, cannot be dpl<agated to another 
officer 1 Pat.L J. 576=37 I 0. 484. 

Undar S 14 tbe •proceedings could be insti- 
tuted only by the Magistrate in whose Court 
the alleged misconduct or offence took placfj. 
1 Paf L T. 379=67 I.C. 277. Inquiry hy 
superior Court is invalid. The enquiry con- 
templated by S. 14 must be made by the 
presiding officer of the Court in which the 
misconduct was alleared and not by the pre- 
siding officer of a superior Court. 4 Pat. 
L.T. 97=71 I C 703=1923 P. 185 (1) (S, 

B. ). S^e alw 32 M.D.J. 402=41 I.C. 
305. The High Court, when fche mat- 
ter was referred to it, refused to take 
action upon that account, 4 Pat. X.T. 
97=^71 I.C. 703. An Additional District 
Magistrate should follow the procedure laid 
down in S. 14 (c) with reference to a re- 
port by a District Magistrate and forward 
tbe report through the Sessions Judge. 27 

C. W.N. 88=1922 C. 550. The DistHct 
Magistrate acted improperly in relying upon 
his own recollections of facts when they 
differed from those of other witnesses and 
it was undesirable for him to sit as a Judge 
to determine the matters in respect of which 
he might have been called upon to report 
or examined as a witness. I Pat.D.T. 379 
=57 I.C. 277. S. 14 is material even when 
any pleader is acting in his professional 
capacity on behalf of his client in a proceed- 
ing in a Revenue office. If he is guiltv of 
professional misconduct he would bring him- 
self within the disciplinary jurisdiction, 56 
C.L.J. 595=1933 0. 344. 

Jurisdiction.— District Judge to institnle 
the proceedings under S. 14. See 49 C. 


850=35 C.L.J. 520=67 I.C. 985=1922 C. 
484 The expression ^'sueh Court’’ in tho 
first clause of S . 14 cannot be con- 

strued to mean the Court in which the mis- 
conduct is alleged lo have been committed. 
The section only means that any Court in 
which a pleader practises is competent to 
inquire into a charge of misconduct if the 
charge is brought in that Conrt, 72 T.C. 
521=24 Cr.L.J. 409 (R.). Inflicilon of 
punishment on the legal practitioner is within 
the exclusive jurisdiction of the High Court. 
(15 C.W.H. 764, Dist.). 59 0. 709=36 
C.W.N. 294=1932 C. 370. A District Judge, 
on being informed by a person who is admit- 
tedly at enmity with a legal practitioner that 
the legal practitioner is nsing his pri- 
vate motor as a public conveyance for pa«»sen- 
gers has no jurisdiction to hold any inquiry 
himself into the mater under S. 11 without 
having referred the matter previously to the 
High Court. The proper course is *o re- 
port the matter to the High Court in order 
that it may take such steps as if deems l6t 
under S. 13 or otherwise. 162 I.C. 485= 
1936 Rang. 189. S. 13 contemplates the High 
Court directing an inquiry before action is 
laken. Unless the tribunal is constituted, 
beforehand, the inquiry cannot be lawful. 
Approval of a tribunal go; post facto is re- 
pugnant to the spirit of the Act and the 
wording of S. 13. If the tribunal conduct- 
ing the inquiry has not been validly consli- 
tuled, acquiescence in the proceedings would 
not turn it into a lawful tribunal. A Dta- 
trict Judoe 'who is directed to hold an in- 
auiry under S. 12 must hold it hm^rlf and 
has no power to delegate it to an Additional 
District Jndae without reference to the High 
Court and without obtaining the sanctio.i of 
the High Court beforehand. Nor has the 
District Judge authority under S.3-A of the 
Madras Civil Courts Act to transfer his duty 
to the Additional District Judge. T L.B. 
(1940) Mad. 433=1940 Mad. 370=(1940) 1 
M.L.J. 259 (F.B.). 

Irregular Reference — ^Effect. — ^Por a 
prouer reference to the High Court the for- 
malities required by S. 14 ought to be ful- 
filled and in the absence of those formaljt3^»s 
being strictly complied -with, the reference is 
no valid reference* 1929 A.L. J. 1042=118 1. 
C. 712=1929 A. 655 (F.B.). The Hi^^h 
Court would exercise its disciplinary juris- 
dietion even though the reference under S. 
14 with regard to the alleged misconduct of a 
pleader is not made hy the trial Court in 
whose Court the occurrence has taken place 
but by the appellate Court which has no 
power to refer it. It would be necessary 
however that the High Court should make 
an enquiry. What the nature of that en- 
quiry ought to be is clearly a matter for the 
discretion of the Court. 1922 P. 608 (2)=1 
P. 689=4 Pat.L.T. 235=71 I.O, 209. 
Subordinate Courts can institute proeeetogs’ 
against a legal practitioner in rei^ct of an 
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15 The Hi^h Court, in any ease in -whicli a pleader or mnkhtar has been 
„ ' „ ° , aeanitted under section l-i otherttise than by an order 

m ZZl of the High Court, may call for the record and pas. 

eectiofl 14, order thereon as ii cmnks nt. 


act comiii£? under Cl (f) to S. 13. Wheie 
proceedings nre eommeneecl under Cl. (5) to 
S. 13, but it IS found that tlic act comes 
under Cl (f) to S. 13, the High Court may 
avail itself even, if the subordinate Oourr in 
such eases would have uo iurisdiction to make 
the inquiry it did. 39 I.C. 305=21 C.W. 
N, 516. The fact that the pleader con 
earned had become a vakil of fne new Hign 
Court at Hahore since the action svas laken 
under S. 14 by a lower Court could not 
affect the -jurisdiction of that Court. 153 
P L.E. 1919=54 I.C 082 
PoTVEE OF SubPEi^bio-sT. — investigation in 
para. 5 of S. 14 means investigation in the 
High Court. It is only after a report to 
the Hi’gh Court under para. Thai power is 
giveti to suspend under para. 5. 13 C.li.J. 
45=9 I.C. 225=15 OWN 269 The Dis- 


trict Judge cannot suspend any pleader from 
practice until he has recorded his finding 
that he ought to be suspended or dismissed. 
Suspension pending investigation is not pro- 
per. 1937 M W.N. 460=1937 Mad. C72. 
Sec also 163 I 0. 586=1936 Pang. 249 
CRiMiiTAii Proceedings pending — Bend- 
WAL OF Pleaders' Certificate. — ^Where a 
prosecution is ordered against a legal x»rac- 
titioner instead of proceeding according to 
S. 14, the Judge ought not to wait until the 
result of the criminal proceedings are known 
before renewing the pleader's certificate, 3S 
A. 182=14 A.L.J. 82=33 I.C. 632. The 
fact that criminal proceedings in connection 
with an offence under S. 193, I. P. Cotlc, 
are pending against a mukhtar is not a safii- 
cient reason within the meaning of B. 453 
of the Kules of the Court of 4th April, 1898, 
for refusing to renew his certificate, unless 
the Ditsrict Judge also takes action under 


S. 14. 1901 A.W.N. 60. Sec also I.L R 
(1944) Mad. 17=(1943) 2 M.D.J. 12' 
(Pleader not renewing certificate also. 194 
Mad. 244:=(1944) 1 M L J. 123). A r. 
port to High Court under S. 14 recommend 
ing the dismissal of a mukhtar having n 
licence to practise in a Revenue OfSce fo 
gross misconduct, does not lie where 
misconduct was committed in the capacit:j 
not of a mukhtar, but as a private individufi 
and came to light in a proceeding whereii 
he was not a party but only a witness. 23 I 
0, 746=19 O.Ii.J. 110. A proceeding ui] 
dfiii* this Act which is not properly initiate 
^ proceeding in the cours-a 0 

«■ ^rteewaon. may be direeted by th 

W.K, 269— 13 0,D.J, 457=9 I.C. 225 
Proceedings ag^nst several pleaders are t 
be Separate and distincti» 15 O.W,K. 76 


=9 I.C. 217. An ijiqair-v into the profes- 
sional misconduct of a pleader being of a 
quasi judicial nature the Court must have 
stnet proof of the pleader's misbehaviour. 
11 Bom.L.E. 1150=4 T C. 266. The sec- 
tion docs not limit the consideration of a 
chaigc to the Court in which the misconduct 
IS alleged to have been committed. 188 P. 
Tj R. 1901. E. 37 of the Chapter XXI of 
the General Enels Civil (1911) applies o^en 
to a pleader of the High Court when he is 
practising in the Subordinate Courts. 17 
f C 539=13 Cr.D.J. 794. Competency of 
District Judge fco enquire into a charge, of 
misconduct — Chief Court's power of revi- 
sion 4 I O.*1022 (2)=11 Cr.L.J. 148 (2). 
Misconduct of mukhtar as witness — ^Nofcics to 
Commisisoner on Hand Revenue appeal — 
Mukhtar not entitled to practise in revenue 
office — Jurisdiction of Commissioner to re- 
fer misconduct to High Court. 19 C.D.J. 
110=22 I.C. 746. A Court subordimre to 
the High Court is competent to try offences 
falling under Cls. (0) and (/) of S. 13. 
3 A.L.J. 811=29 A. 61. 

Misconduct — Appearance for opposite 
side. — Proper professional conduct is not a 
mere matter of compliance with technical 
rules. It is one of which every one who 
aspires to be called a gentleman should have 
an instinctive apprehenison . The conduct of 
a pleader who had already taken instructions 
fiom a defendant and received Ms eonfiJenc<a 
in the matter of the genuineness of a 'Small 
Cause Court suit but who notwithstanding 
that confidence accepts the instructions of 
the other side in a title suit referring fo 
same subjoct-matter, deserves the severest 
ensure. 16 P.L.T. 305=150 I.C. 16=i 
1934 P. 353 (S.B.). See also 1938 Pat. 
28 (S B.); 1928 Mad. 592; 13 A.L.J. 475; 
(P.B.); 8 R. 446=1930 Rang. 355; 11 C.W. 
N. 671; 1938 Mad. 276; 1928 Lab. 65=8 L. 
23=1934 Oudh 58; 1938 Pat. 28=1938 P.W. 
N. 115 (F.B.). 

Sec. 15. — ^As to anplicabilitv of section see 
46 L W. 599=1937 Mad. 672. Where a 
subordinate Court dismisses a petition against 
a ^ pleader charging him with profesisonal 
misconduct, it has no power to aVard rosts. 
But when the matter is taken up oy tlie 
High Court under S. 15 of the Leeal Prac- 
titioners Act, the High Court can, if it deems 
just — as for instance where the complaint is 
found to be vexatious — ^itself pass an order 
for nayment of costs. See ^ow Mad. Le- 
gal Practitioners' (Amendment) Act CXI of 
1943, S. 2. I.L.R. (1943) Mad. 38.5=56 
L W. 57=A.I.R. 1943 Mad. 250=(1943) 1 
M L.J. 121 (S.B.). 
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16. Notwitlistanding anything contained in any letters patent or in the 
Code of Civil Procedure, section 37, danse («), any 
Powers to make rules for Court established by Eoval Charter may, from 

^ time, make rales consistent with this Act as 

to the following matters (namelyl : — 

(0) the qnalifieations and admission of proper persons to be mnkhtars 
practising on the appellate side of such Conrt; 

Cb) the fees to be paid for the examination and admission of snch persons ; 
(c) the security which they may be required to give for their honesty 
and good conduct; 

{d) the suspension and dismissal of such mukhtars; and 

(e) declaring wh'‘+ shall he deemed to be their functions, powers and 

duties ; 

and may prescribe and impose fines for the infringement of such rules, 
not exceeding in anv case five hundred rupees; and such fines when imposed, 
may be recovered as if they had been imposed in the exercise of the High Court’s 
ordinary original criminal jurisdiction. 

CHAPTER IV. 

Of Revenue-agents. 

Power to make rules 9s 17. The Chief Controlling Revenue-authority 
to qualifications, etc., of may, from time to time, make rules^ consistent with 
revenue agents. gg following matters (namely) ; — 

(a) the qualifications, admission and certificates of proper persons to he 
Revenue-agents ; 

(1) the fees to he paid for the examination and admission of such per- 
sons ; 

(c) the suspension and dismissal of such revenue-agents; and 

(d) declaring what shall be deemed to be their funelioiis, powers and 

duties. 


Publication of rules. 


All such rules shall be published in the nfjn(‘ial 
Gazette, and shall thereupon have the force of law. 

18. On the admission of any person as a revenue-agent under section 17, 

the Chief Controlling Revenue-authority shall cause a 
as:ent?^ revenue- certificate, signed by such officer as such Authority 

from time to time appoint in this behalf, to he issued 
to such person, authorizing him to practise up to the end of the current year in 
sudi revenue-offices as may be specified therein. 

At the expiration of such period, the holder of the certificate, if he desires 
to continue to practise, shall he entitled to have his certificate renewed by the 
Secretary of the Chief Controlling Revenue-authority, or by any other officer 
authorized by such Authority in that behalf. 

On every such renewal, the certificate then in the possession of such 
revenue-agent shall be cancelled and retained by such Secretary or other officer. 

Every certificate so renewed shall be signed by such Secretary or other 
officer and shall continue in force so the end of the current year. 

Every officer so renewing a certificate shall notify the renewal to the Chief 
Controlling Revenue-authority. 

19, Every revenue-agent holding a certificate issued under section 18 may 

apply to be enrolled in any revenue-office mentioned 
revenue therein and situate -within the limits of the territory 
the Chief Controlling Bevenue-authoritv ; and 
subject to such rules as the Chief Controlling Revenue-authority mav, from time 
to time, make in this behalf, the officer presiding in such office shall enrol him 


LEG. REP. 

2- Por rules under this section, see iihe dif- 
C. C* M,— 4.12 


fereut Local Rules and Orders. 
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accordingly, and thereupon he may practise as a revenne-agent in snch office and 
in any revenue-office subordinate thereto. 

20. Except as provided by this Act or any other enactment for the lime 

beinsf in force, no person, other than a pleader dnlv 
No ppison to net as Qualified under the provisions hereinbefore contained, 
uXss practise as a revenue-agent in any revenue office, 

unless he holds a certificate issned under section 18 
and has been enrolled in snch office or some other office to which it is subordinate : 

Provided that any person duly authorized in this behalf may, with the 
sanction of the Chief Controlling Eevenue-authority, or of an officer empowered 
by the Proyincial Goyernment in this behalf, transact all or any business in which 
his principal may he concerned in any revenue-office. 

® The sanction mentioned in this section may be general or special, and may 
at any time be revoked or suspended by the Authority or officer granting the 
same. 

21. The Chief Controlling Eevenue-authority may suspend or dismiss any 

revenue-agent holding a certificate issued under this 
Dismissal^ of jeven'ie* is convicted of any criminal offence implying 

^ defect of character which unfits him to be a revenue- 
agent . 

22. ^fThe Chief Controlling Eevenue-authority 
Suspension and dismissal jj^ay also, after such inquiry as it thinks fit, suspend 

un rSeSonal^conduct^^^ dismiss any revenue-agent holding a certificate as 

^ ^ aforesaid — 

(a) who is guilty of fraudulent or grossly improper conduct in the dis- 
charge of his professional duty, or 

(h) who tenders, gives or consents to the retention, out of any fee paid 
or payable to him, for his services, of any gratification for procuring or having 
procured the employment in any legal business of himself or any other revenue- 
agent, or 

(e) who, directly or indirectly, procures or attempts to procure the 
employment of himself, as such revenue-agent through, or by the intervention of, 
any person to whom any remuneration for obtaining such employment has been 
given by him, or agreed or promised to be so given, or 

who accents any employment in any legal business through a person 
who has been proclaimed as a tout under section 36, or 

(e) for any other reasonable cause.] 

23. If any revenue-agent holding a certificate issued under this Act is 
Procedure when revenue- such conduct in any office subordi- 

ao*«Tii- is so charged in sub- nate to the Chief Controlling Eevenue-authoritv, or 
ordinate office in the Court of any Munsif, the officer at the head of 

such office, or such Munsif, as the case mav be. shall 
send him a cony of the charge, and also a notice that, on a day to be therein 
appointed, such a charge will be taken into consideration. 

Such cony and notice shall he served upon the person charged at least 
fifteen days before the day so anpointed. On such day or on any other day to 
which the enquiry mav be adiourned,* the officer or Munsif shall receiv’c all 
evidence properly produced in support of the charge, or by the person charged, 
and shall nroeeed to adiudicate on the charge. 

If the officer or Munsif finds the charge established, and considers that 
the person charged should be suspended or dismissed in consequence, he shall 
^cord his finding and the grounds thereof, and report the same to the Clnef 
ControEing Eevenue-authority; and such Authority shall proceed to acquit, sus- 
pend or dismiss him. 


LEG. REE. 

1 SubstStuted by Aet 21 of 1896, S. 3. 
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Any Eeyenne-offieer not inferior to a Collector, and, with the Collector’s 
sanction, any Eevenne-offieer subordinate to him, or any Munsif in his district, 
may, pending the investigation and the orders of ihe Chief Controlling Revenue- 
authority, suspend from practice any revenue-agent charged before him under 
this section. 

Where any officer acting under this section is subordinate^ to the Com- 
ixiissiouor of a Division, he shall transmit the report through such Commissioner, 
who shall forward with the same an expression of his own opinion on the 
case. 

24. The Chief Controlling Revenue-authority, in any case in vHch a 
Power to Chief Control- I'evenue-agent has been acquitted under section 23 
lini? Eevenue authority to otherwise than by an order of the Chief Controlling 
calf for record. Revenue-authority, may call for the record and pass 

such order thereon as seems fit . 


CHAPTER V. 
Of Certificates. 


25. Every certificate, wheher original or renewed, issued under this Act 
4 * shall be written upon stamped paper of the value 

Pee or ce ■prescribed therefor in the second schedule hereto 

annexed, ^fand such description as the Provincial Government may, from time 
to time, prescribe . 2 

Provided that a certificate issued on or after the first day of July in any 
year mav be written on stamped paper of half the value so prescribed : 

® [Provided also that no stamped paper shall be required in the ease of 
a certificate, whether original or renewed, authorizing, under section 7, a vaiil 
or attorney on the roll of a High Court established by Royal Charter to practise 
as a pleader.] 

26. When any pleader, mnthtar or revenue-agent is suspended or dis- 
, missed under this Act. he shall forthwith deliver up 

Certificate to the Court or officer at the head of 
^ ^ ^ * the before or in which he was uractisino^ at the 

time he was so suspended or dismissed, or to any Court or officer to which the 
High Court or Chief Controlling Revenue-authority (as the case may be) orders 
him to deliver the same . 


CHAPTER VI. 

Op the Remuneration op Pleaders, Mukhtars and Revenue- agents. 

27. The High Court shall, from time to time, fix and regulate the fees 

payable by any party in respect of the fees of his 
Hurh Court and Chipf g^yersary’s advocate, pleader, vakil, mukhtar <t 

rity to fix fees on civil and f’t^^rney unon all proceedings (a) on the appellate 
revenue proceedings. side of such Court (h) in the case of a Hieh Court 

not e«!tnh]i<3hed by Eoval Charter, on its orierinal side, 
and (c) in subordinate Courts ^fand in respect of the fees of his adversary’s 
revenue-agent appearing, pleading or acting under section 10] . 

The Chief Controlling Revenue-authority shall, from time to lime, fix 
and regulate® the fees payable upon all proceedings in the revenue-offices by any 
party in respect of the fees of his adversary’s advocate, pleader, vakil, attorney, 
mukhtar or revenue-agent. 


LEG. REE. 

1 Inserted by Act IX of 1884, S. 5. 

2 For insi ances of rules prescribing the 
stamp pat>er to be used for certificates, see 
different Local Rules and Orders. 

8 Inserted by Act I of 1908, S. 4. 

4 Inserted by Act IX of 1884, sec. 6 . 

5 For rules as to fees in revenue proceed- 


ings, see tbe different Local Rules and 
Orders . 


Sec 27, — This Act does not impose any 
limitation upon the fees which are recover- 
able by practitioners from their own clients 
as re^mlated by agreement between them. 
29 I.C. 763; 17 C.W.N. 45=15 O.L.J. 660; 
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Tables of the fees so fixed shall be published in the Official Gazette. 

Exception as to a^enis Nothing in this section applies to the agents 

mentioned in section 20. mentioned in the proviso to section 20 . 

28 to 31. [Agreements with clients. Power to modify or cancel agree- 
ments, AgreoaenU to exclude further claims. Reservation of respooisihility for 
negligence.] Rep. ly the Legal Practitioners (Fees) Act {XXI rf 1926) , 

CHAPTEE VII. 

Penalties. 


32. Any person who practises in any Court or revenue-office in contraven- 
tion of the provisions of section 10 or section 20 shall 
On persons liearally prac- liable, by order of such Court or the officer at the 
tising as pleaders, mnkh- office, to a fine not exceeding ten times 

tars or revenne-agen s. amount of the stamt) required by this Act for a 

certificate authorizing him so to practise in such Court or office, and, in default 
of payment, to imprisonment in the civil jail for a term which may =»itend to 
six nionths. 


He shall also be incapable of maintaining any suit for, or enforcing any 
lien with respect to, any fee or reward for, or with respect to, anything done or 
and disbursement made by him as pleader, mukhtar or revenue -agent, as 151st he 
has been contravening the provisions of either of such sections. 

33. Any pleader, mukhtar or revenue-agent failing to deliver up his cei’ti- 
ficate as required by section 26 shall be liable, by 
On suspended or dismiss- order of the Court, authority or officer to which or to 

Whose orders the delivery 

should be made, to a fine not exceeding two hundred 
rupees, and in default of payment to imprisonment in the civil jail for a term 
which may extend to three months. 


>==13 I.O. 43. Where several pleaders are 
employed the fees allowable under the 
rules framed by the Hiorh Court under this 
Section should be eoiually divided amongst 
all of them. 7 C.W.N. 300. Engagement 
of more ihan one vakil — Eight to fees. See 
38 I.C. 210. Bps also 4 M.L. J. 181; 13 M. 
L.J, 358-26 M. 654 (F.B.). Where a pleader 
who has been engaged in the suit is re-en- 
gaged by the assignee decree-holder, no plea- 
der ^s fee can be allowed in execution 
afresh— O.P. Bales. 144 I.C. 379=1933 N. 
360. 

Sec. 28: Oral Aorebment invalid. — 
suit by a pleader for fees based upon an 
alleged oral agreement cannot succeed be- 
cause it is not a valid agreement as it is a 
special agreement and any special agree- 
ment is to be in writing under the provi- 
sions of see. 28. 26 O.W’.N. 709=67 I.C. 
874=1922 0. 567. See also 20 I.C. 47 (1) 
=20 O.h.J-y 424, 

Eailuee to nm aoreement. — ^Even an 
illegal agreement if not actually filed under 
sec. 28 cannot be acted on and if the pleader 
acted bona fidet and, in good faith no action 
ought to be taken on it. 12 Cr.L.J*. 12=9 
I.C. 130=8 A.Xi.J. 151. 

Eepeal of See. 28, X^egal Practitioners 


Act, is not retrospective. The repeal ->f the 
section does not affect rights created before 
it came info force. 1927 P. 178=6 P, 614= 
101 I.O. 559. As to a recent ruling under 
the repealed section, see 26 A.L.J. V58= 
1928 A. 274. See also 1930 P. 61; SOL.W. 
876=57 M.L J. 756; 1930 M. 132; 113 I.O. 
93=1928 A. 274=50 A. 517; 123 T.G. 408. 

Sec. 32. — The term ''practising’^ in sec. 
32 does not connote the doing of acts habi- 
tually or often, but signifies the peifor- 
mance of an act by a person as a profes- 
sional man which as a private individual, he 
could not do. 26 A. 380=1904 A.W.N. 57 
(1) . Where a pleader does not apply for re- 
newal of his sanad within the time prescribecl, 
he fails to comply with R. 11 of the rules 
under the Legal Practitioners Act. He 
has^ therefore no^ right to appear in a case 
until his sanad is actually renewed, though 
if he applies within time complying with 
B. 6, he would as a matter of practice be 
permitted to appear in cases pending rene- 
wal of his sanad. If a pleader who baf not 
complied with E. 11, appears in a case be- 
fore removal of his sanad he renders him- 
self liable to punishment under sec. 32. I.L. 
B. (1944) Mad. 633=57 L.W. 87 (1)=A.L 
B. 1944 Mad. 244=(1944) 1 M.Ii.J. 123. 
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34. Any pleader, muJditar or reYenue-ageiit wLo, under ike provisions 
of this Act, has been suspended or dismissed, and 
On suspended or dismiss- who, during such suspension or after such ca.'smis- 
ed piactitioner practising ^ i practises as a pleader, mukhtar or rcveuue- 
^ agent in any Court or revenue-othce, shall be liable, 
by order of such Court or the officer at the head (;f 
such office to a ffiae not exceeding five hundred rupees, and in default of pay- 
ment to imprisonment in the civil jail for a term which may extend to 
six months. 


35. Every order under sections 32, 33 or 34 shall be subject to levision by 
^ « the High Court where the order has been passed by a 

evision 0 es. subordinate Court, and by the Chief Controlling 

Eevenue-authority where the order has been passed by an officer subordinate 
to such Authority. 

^[36. (1) Every High Court, District Judge, Sessions Judge, District 

Magistrate and Presidency Magistrate, every 
Power to frame and pub- j{evenue-officer, not being below the rank of a 
® ® ^ ’ Collector of a District, and the Chief Judge of every 

Presidency Small Cause Court (each as regards their or his own Court, and the 
Courts, if any, subordinate thereto), may frame and publish lists of persons 
proved to their or his satisfaction, ^[or to the satisfaction of any subordinate 
Courts as provided in sub-section (2-A)] by evidence of general repute or other- 
wise, habitually to act as touts, and may, from time to time, alter and amend 
such lists. 


LEG. BEE. 

1 Substituted by Act XI of 1896, sec* 4:* 

2 Inserted by Act XV of 1926, sec. 3. 


See also I.L.R. (1944) Mad. 17= (1943) 2 
M.L.J. 126. 

Mukhtar practising without a Cerii- 
PiCATE.— /See 1897 A.W.N. 8 ; 1901 A.'vV.N. 
60. 

Sec. 36 : Scope of Section. — See 31 A. 59 
i=:6 A.L.J. 22. See. 36 creates a special 
jurisdiction but does not define tbe details of 
the mode in wMcb that jurisdiction is to be 
exercised. The course to be adopted should 
be such as would do substantial justice to 
the parties brought before the Court. An 
enquiry under sec. 36 cannot be conducted in 
the manner prescribed in Cr.P. Code, re- 
garding enquiries altogether of a different 
nature. 44 M.L.J. 437=69 I.O. 433=1923 
M. 188 (2). As to the effect of a resolu- 
tion of a Bar Association that a person is 
a tout, see 26 A.L.J. 790=1928 A. 334. 
To determine the regularity or otherwise of 
a Bar Association declaring certain persons 
to be touts any rules framed by the Asso- 
ciation are relevant. 1928 AH. 334. 

Jurisdiction and Procedure. — Proceed- 
ings to declare a man a tout are not judi- 
cial ones but are only of a departmental 
nature. 166 I.O. 643=38 Or.L.J, 3X0= 
1937 Sind 4. ITnder sec. 36 of the Act it 
is not necessary that there should be a x'oti- 
tion at aH; it does not contemplate the case 
of a party maldng definite allegations against 
an alleged tout* 44 M.L.J. 437=69 I.C. 


433=1923 Mi 188 (2). The proceedings 
under sec. 36 are of a quasi criminal nature 
and It IS doubtful whether consent of the 
persons claimed against can validate any 
uiegularity in the procedure. 32 Or.L.J. 
672=1931 L. 67=12 L, 385=131 I. 
C. 238. See also 62 I. C. 829=22 
Ci.L.J. 589. The exhibition of the copy of 
the list referred to in sec. 36, 01. (3) of the 
Act is necessary to constitute a man a pro- 
claimed tout. The principle applicable in 
eases under sec. 110 of the Cr.P. Code ap- 
ply to cases under sec. 36. 40 A. 153=44 
I.C. 125. An order under see. 36 declaring 
a person to be a tout is not valid if made by a 
District Magistrate on evidence recorded by 
a Subordinate Magistrate. 60 I.O. 321=24 
C.W.N. 1074. An inqui^ under sec. 36 
must be made by the District Magistrate 
himself and cannot be delegated to any 
subordinate officer, 13 Or.L.J. 610=16 I.C. 
654 (0.). See also 84 I.C. 462=1925 L. 225 
(2) ; 1931 Nag. 187. The insertion of .lames 
of persons in the list of touts should be 
made after conducting a proper enquiry un- 
der see. 36. 132 LC. 41=1930 A. 796. Before 
directing inclusion of a person’s name in 
the list of touts it is necessary under sec, 
36 to give the person an opportunity of 
showing cause against the inclusion. The 
duties cannot be delegated by any of the 
officers mentioned therein to their subordi- 
nates. 1919 Pat. 273=22 Or.L.J. 66=59 I. 
C. 322 (S.B.). Notice to show cause why a 
person should not be declared a tout must be 
given to him and evidence should be taken 
in Ms presence to show that he is a ^ 
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Pat.L.W. 229=42 l.C. 996 (P.B.)- 
District Judge is bound to examine wit- 
nesses named by tbe person sought to be 
(leciarea as a tout. The District Judge 
ought not to import his own personal know- 
leclge in a case unless he informs the person 
ot the nature and source of the information 
and allo\i s himself to be cross-examined there- 
upon. 120 P.L.H. 1909. Where the District 
Judge sends to the Senior Subordinate Judge 
the names of persons suspected to be touts for 
the purpose of enquiry and report, the Dis- 
trict Judge should on receipt of such report 
pass final orders as to the inclusion of the 
persons in the list of tourts. 32 Punj.L.R. 9, 

pROO^’. — Proof by general repute or other- 
wise IS necessary before a person can be 
declared a tout under the section. 11 1^. 
L.R. 1912=15 I.O. 307; 44 l.C. 125=40 
AIL 153; 3 l.C. 982. If a resolution is 
based on general repute the Court may 
attach less weight to it, but it cannot be 
said that such a resolution is invalid or 
legally inadmissible in evidence and cannot 
be taken into consideration by the Court. 
1931 A. 711. If a number of respectable 
pleader ^s in a particular district are found 
to be of opinion that a person is a tout, the 
fact is suifieient to justify the District 
Judge in holding that the person charged is 
by general repute a tout. 3 I.O. 982. In a 
proceeding under see. 36 certain legal prac- 
titioners who had been produced as defence 
witnesses by some of the persons proceeded 
against gave evidence in favour of those 
who had cited them and at the same time 
deposed that the rest were known to them 
by reputation or otherwise as touts. Held, 
that such evidence could not be relied on as 
evidence against those persons on whose be- 
half the witnesses had not been cited. 12 
Lah. 385=1931 L. 67. Where it appeared 
to the High Court, on evidence, that certain 
persons habitually acted as touts, they were 
asked to show cause why an order sho'ild 
not be made under sec. 36 and, on tbebr 
failing to give evidence that they were liv- 
ing by honest and legitimate means, they 
Were included in the list of touts iUid a 
copy thereof ordered to be hung up in 
every Court. 1896 A.W.lbT. 107. The deci- 
sion of a Court determining that a person is 
a tout must be based on substantial legal 
evidence. 13 Or.L. J. 510=16 l.C. 654 (C.). 
The person aganist whom the evidence is 
directed must have an opportunity of cross- 
examining the witnesses. 15 l.C. 654 (C.). 
Bee 0^0 3 I.O. 982. 

IlMOAL OBATIFICAOJION FOa HxJBNISHENO 

Oasbs. — ^ letter written by a High Court 
Yaldl to another practising in the mofussil 
asking the latter to send up cases to him 
and agreeing to i^are the fees, renders him 
culpable under sec. 36 and the High Court 
has jurisdiction to take Up the case and sus- 
pend the pleader, as his conduct amounts to 


a “leasonabie cause within see. 8 of the 
Lelteis Patent of jMaieh 17, 1866. 17 A. 

498=22 I. A. 193 (P.C.). 

Divisional JimoE in the Punjab. — ^P ower 
of, to declare a person as tout. 108 P.L.R. 
1904. 

Chief Courtis Power of Interference 
(Punjab). — See S P.B. 1900 (Cr.) ciied 
22 P.R, 1904 (Cr.) 7; 3 l.C. 982. 

Power of Judicial Commissioner's Court 
TO interfere in revision. — ^In cases under 
sec. 36, the Judicial Commissioner's Court 
has power to interfere in revision in the 
exercise of its general power of supermicu- 
denee and control over Subordinate Com*ts. 
28 N.L.B. 4=137 I.O. 66=1932 N. 50. 
See also 1941 Lah. 1=1. L.E. (1941) Lah, 
133; (1938) 2 M.L.J. 100=1938 M. 634. 

Bevisional Jurisdiction of High Court- 
Conflict OF authorities. — ^Proceedings under 
See. 36 are not governed by the Civil or ihe 
Criminal Procedure Codes and cannot be re- 
vised under the civil or criminal jurisdiction. 
But the High Courts have held that they ha^ve 
jurisdiction to interfere under sec. 15 of the 
High Courts Act. 18 P.E. (Cr.) 1914=25 I. 
C. 513; 45 A. 676=1924 A. 69. See also 
1941 Lah. 1=1. L.R. (1941) Lah. 133; I. 
L.R. 1938 M. 988=(1938) 2 M.L.J. 100, 
The only provision under which the High 
Court would interfere with the order of a 
Subordinate Court under sec. 36 of the Legal 
Practitioners Act is 15 of the High Courts 
Act. The High Court ought not to inter- 
fere with the order of the Sessions Judge 
under sec. 36 of the Legal Practitioners Act 
on the ground that the finding of the laiter 
was against the weight of evidence. 21 A. 
181. The jurisdiction to revise is of an ex- 
ceptional character and cannot be invoked 
except in furtherance of justice. If the 
Judge in passing the order had no clear con- 
ception of the law on the subject or, if he had 
failed to apply the law to the facts of the 
case and based his finding on mere suspicion 
or conjecture, the High Court would inter- 
fere with the order. I.L.B. 1938 Mad. 98S 
=1938 M. 634=(1938) 2 M.L.J. 100. Sec. 
36 confers a special jurisdiction on Subor- 
dinate Courts; and an order passed by a 
District Judge under sec. 36 declaring a 
person a tout is an order which the High 
Court has power to revise under sec. 115, 
0 . P . Code, being a case decided by a 
Court subordinate to the High Court. Sec. 
439 of 'the Cr. P. Code does not apply to 
such a case. Hor can it be revised under 
the Government of India Act, 1935. I. L.R. 
1938 M. 988=(1938) 2 M.L.J. 100, See 
also 1932 Nag, 50. The High Court cannot 
in its revisional jurisdiction interfere under 
Sec. 115, C.P. Code, with an order under 
Sec. 36. 56 l.C. 433=13 S.L.R. 212. An 
order under see, 36 does amount to a judg- 
ment contemplated by sec. 224 (2), Govern- 
ment of India Act and is not open to revi- 
sion under se6. 115, C.P. Code, any mere 
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^[Explanation . — The passing of a resolution, declaring any p<u‘son to be 
or not to be a tout, by a majority of the members present at a meeting, specially 
convened for the purpose, of an association of persons entitled to practise as 
legal practitioners m any Court or revenue-office, shall be evidence of the general 
repute of such person for the purposes of this sub-section.] 


JjEiG. HEjE* • 

1 Explanation to sub-sec. (1) was inserted 
by Act XV of 1926, sec. 3 (2>) . 


than under the Cr.P. Code. Sec. 224 (2), 
Government of India Act, 1935, bars the in- 
terference by the High Court on the admi- 
nistrative side and hence the High Court 
has no power to question a decision under 
see. 36, I.L.B. (1941) Lah. 133=192 I.C. 
363=1941 Lah. 1. (Case law discussed.) 
The intention of the Legisla'ture was not 
to allow anything of the nature of an 
appeal against the decision of a competent 
Court under see. 36. 45 A. 676=21 A.L.J. 
671=1924 A. 69. The High Court haa 
power to revise orders passed under see. 36 
of the Legal Practitioners Act by reason of 
the power of superintendence vested in the 
Court by sec. 107 of the Government of 
India Act, but this power is of a very ex- 
ceptional nature and cannot be invoked ex- 
cept in furtherance of justice. 129 I.C. 
487=1930 L. 889. See also 56 B. 377=34 
Bom.L.E. 1281=1932 B. 596. See aUo 3 I, 
0. 982; 3 I.C. 977; 1937 Siud 4=30 S.L.E. 
346. 

Sec. 36 (1), Expl. — ^Tinder sec. 36 (1) 
Explanation, the resolution is valuable evi- 
dence even though the facts on which the 
resolution is based are not disclosed. 28 N.L. 
E. 159=139 I.C. 900=1932 H. 141. A reso- 
lution or report of a Sub-Committee of only 
seven members out of an Association of 
about 22 members declaring certain persons 
to be touts is not a resolution by a majority 
of the members, and hence it cannot be used 
as evidence of general repute under the Ex- 
planation, 6 P. 567=1927 P. 282. Held, 
that revision lies to High Court from an 
order of the District Magistrate including 
the name of a person in the list of touts 
under see. 36 of the Legal Practitioners Act. 
1930 A.L.J. 961=1930 A. 641, The law 
does not require that all the members shoold 
be present at the meeting but requires that 
a meeting of the association should be conven- 
ed for the purpose of considering whether 
a certain person is a tout; and if by a 
majority of the members present at such 
a meeting a resolution is passed, it is suffi- 
cient. 56 C. 800=115 I.C. 602 (2) =1929 
C. 196. See also 28 N.L.E. 159=1932 N. 
141. Nor does it matter that some of the 
members who voted had lost their voting 
capacity for non-payment of subscriptions, 
according to the rules of the Assomation, 
165 I.C. 963=1936 Lah. 382. Nor does 
the fact that opportunity was not given to 
the persons to be declared touts to appear 
before the association to show cause why 


the resolution should not be passed. 1936 
L. 382. To determine the regularity or other- 
wise of a Bar Association declarmg certain 
pel sons to be touts any rules framed by the 
Association are irrelevant. See US -I.C!. 
524=1928 A. 334=26 A.L.J. 790. In 
order to enable a Court to admit in 
evideuce tbe resolution of the Bar Asso- 
ciation declaring certain persons to be touts, 
it IS necessary to establish that it was a meet- 
ing specially convened for the purpose of 
passing the resolution in question. Where 
it is not proved that all the members of the 
Association who were able to attend had 
been notified nor is it shown that those who 
were not notified were otherwise not capa- 
ble of attending the meeting, the special 
meeting convened to declare certain pel sons 
touts cannot be said to have beeu properly 
convened and consequently the resolution 
passed threat is not a valid resolution, as 
contemplated by the Explanation to sec, 36 
(1). 12 L. 385=1931 L. 57. Eor a meeting 
being specially convened within sec. 36, it is 
not necessary to state in ^e notice of the 
meeting, the particular nature of the charges 
made against the tout. 44 Or.L. J. 582= A. 
I.E. 1943 Pesh. 54. After the amendment 
of the Act in 1926, whhe it is open to pro- 
ceed under sec. 36 in the old way and call 
evidence, it can also avoid the calling of wit- 
nesses once a resolution is presented to it 
which satisfies the requirements of Act XV 
of 1926. 130 I.C. 629=1931 A. 315. The 
expression ‘‘majority of members present’* 
in the Explanation to sec. 36 of the Legal 
Practitioners Act is not the same thing as 
majority of members voting. Where the 
only evidence on which a person was declaicd 
a tout was a resolution of the Bar Associa- 
tion and it appeared that at the meeting of 
the Association 64 were present but only 26 
voted in favour of the resolution, 14 votes 
being against it and the rest being neutral, 
held, that there was no legal evidence on 
which the person could be declared a tout. 
1930 A.L.J. 977=1930 A. 752=52 A. 939. 
On this Explanation, See uZso 26 A.L.J. 790= 
1928 A. 334. The words ‘any person^, mean 
any named or specified person. So, the name 
of the person to be declared or not to be a 
tout should be before the meeting. 166 1.0. 
643=1937 Sind 4. It is not proper for the 
District Judge to award costs of his inquiry 
against the Bar Association when he had in- 
vited it to assist him in the inquiry. 165 X. 
C. 963=1936 Lah. 382. 

Sec. 36 (2).— Under sec. 36 (2) the Dis- 
trict Judge has the power to differ from or 
accept the report of Subordinate Court; 
where District Judge refuses to accept tin 
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(2) No person's name shall be included in any such iisc until he shall 
have had an opportunity of showing cause against such inclusion, 

^[^2-A) Any authority empowered under sub-section (1) to frame and 
publish a list of touts may send to any Court subordinate to such authority the 
names of any persons alleged or suspected to be touts, and order that Court to 
hold an inquiry in regard to such persons j and the subordinate Conn shall 
thereupon hold an inquiry into the conduct of such persons and, after giving 
each such person an opportunity of showing cause as provided in sub-section 
(2), shall report to the authority vrhich has ordered the inquiry the name of each 
sucn person who has been proved to the satisfaction of the suoordinate Court to 
be a tout; and that authority may include the name of any such person in the 
lists of touts framed and published by that authority: 

Provided that such authority shall hear any such person who, before his 
name has been so included, appears before it and desires to be heard.] 

(3) A copy of every such list shall be kept hung up in every Court to 
which the same relates. 

(4) The Court or Judge may, by general or special order, exclude from 
the precincts of the Coui*t any person whose name is included in any such 
Ust. 

(5) Every person whose name is included in any such list shall be deemed 

to be proclaimed as a tout within the meaning of section 13, clause (a), and 
section 22, clause (d).] ^ 

^[(6) Any person who acts as a tout whilst his name is included in any 
such list shall be punishable with imprisonment which may extend to three 
months, or with fine which may extend to five hundred rupees, or with both,] 

CHAPTBE VIII. 

Miscellaneous* 

37* To facilitate the ascertainment of the qualifications mentioned in sec* 


LEG-* REF. 

i Sub-sec. (2-A) and (6) were inserted by 
Act XV of 1926,6 sec. 8. 


report, tbe High Court will not interfere in 
revision unless tbe order is manifestly 
wrong. 134 I.G. 98=1931 L. 98 (2). Tiiat 
tbe order under sec. 36 (2) was passed by 
tbe District Magistrate without giving the 
applicant an opportunity of appearing be- 
fore him and being beard is sufficient gorun^S 
for revision. (45 A. 676, Foil.) 27 N.L.B. 
398=1931 K. 187. 

Sec. 36 (2-A). — Order declaring person to 
be tout when be is not proved to be so, is 
iHefal. 31 P.L.R. 212=1930 L. 405. Tbe 
Senior Subordinate Judge was asked by the 
District Judge to bold an enquiry witi re- 
gard to certain persons named in tbe list 
framed by a Bar Association. Tbe name of 
tbe petitioner was included in tbe list and 
the matter was so reported. Held, that 
nn^r sec. 36 (2-A) it was tbe duty of the 
petitioner vrho knew that he was included in 
the list to enter appearance before the Dis- 
trict Judge and apply to be heard and It was 
not the duty of the District Judge to issue 
notice to him. 132 IX, 846=1931 L, 543 
<2) . Proceetogs under see, 36 (2-A) are 
of a quasi-eruninal nature* An order de- 


claring a person to be a tout is one wbieb 
very seriously affects bis character and liv- 
ing. It is therefore incumbent upon ibe 
District Judge to satisfy himself that the 
conditions laid down by the Explanation to 
sub-sec. (1) for the admissibility of a resolu- 
tion are duly fulfilled and satisfied. 34 
Bom.L.B. 1281=1932 B. 596=56 Bom. 577. 

Sec. 36 (2-A) Proviso. — The District 

Magistrate delegating an inquiry to a sub- 
ordinate cannot act on the report submitted 
by the latter recommending that a person 
should be declared a tout, if the person ap- 
pears and desires to be beard. The District 
Magistrate cannot delegate the matter of 
bearing a person against whom a report has 
been made. 27 N.L.R. 398=1931 N. 187. 

Sec. 36: BEvisiON-i-Iiq-riiEEFERExcB.-— It 
is not for the Judicial Commissioner to in- 
terfere with the finding of the District Judge 
that a particular person acts as a tout un- 
less it is shown that there has been some 
irregularity which amounts to a denial of 
.iustice. 44 0r.L.J. 682=A.I.E. 1943 Pesh* 
54. < 

Sec. 37. — ^For Regulations made under 
this section by the Government of Biima, 
see Burma Gastette, 1911, Part 1, p, 13. For 
Regulations in other Provinces, see l*ocal 
Rules and Orders* 
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Provincial Government to ^ respectiTely, the Pro’^ciai Govem- 

appoint Examiners, ment shalij irom time to time, appoint persons to oe 

examiners for the purposes aforesaid, and may, from 
fimt to time, make regulations for conducting such examinations, 

38. Except as provided by sections 4, 5, ^[7], 16, ^[25], 27, 32 and 36 
nothing in this Act applies to aOvocatcs, vakils and 
Exemption of High Court attorneys admitted and enrolled by any High Court 
practition^s from certain letters patent by which such Court is consti- 

parts 0 Act. tuted, or to mukhtars practising in such Court or to 

advocates enrolled ^ [under section 41 of this Act] ; ^[and, except as provided by 
section 36, nothing in this Act applies to persons enrolled as advocates of any 
High Court, under the Indian Bar Councils Act, 1926] . 

39. When any person who holds a certificate as 
Suspension or dismissal a mukhtar under section 7 and a certificate as a 
of person holding muhlitar ^evenue-agent under section 18 is suspended or dis- 
idcat s ® missed in one of such capacities, he shall be deemed 

^ * to be suspended or dismissed, as the case may be, also 

in the other. 


40. Notwithstanding anything hereinbefore contained, no pleader, mukhtar 
or revenue-agent shall be suspended or dismissed 
Pleaders, etc., not to be under this Act unless he has been allowed an oppor- 

usoended or dismissed . .. -tn n* -t* i £ a— 


suspended 
mthout being heard. 


tmiity of defending himself before the Authority sus- 
pending or dismissing him. 


( 1 ) A High Court not established by Royal Charter ®[jn respect of 
x> • rr- 1 . ■which the Indian Bar Councils Act, 1926, is not in 

CoSte^toXor^XatM! ^ previous 

sanction of the Provincial Government, make rules as 
to the qualifications and admission of proper persons to be advocates of the 
Court, and, subject to such rules, may enrol such and so many advocates as it 
Ihinks fit. 


(2) Every advocate so enrolled shall be entitled to appear for the suitors 
of the Court, and to plead or to act, or to plead and act, for those suitors accord- 
ing as the Court may by its rules determine, and subject to those rules. 


LEG. REP. 

1 Inserted by Act I of 1908, see. 5. 

2 Substituted by Act IX of 1884, see. 7, 

3 The last clause was added by Schedule 
1o Act XXXVIII of 1926 (Indian Bar Coun- 
-cils Act) . 

4 Substituted by Act X of 1884, see. 8, fof 
the original section. 

5 The words within brackets after ^ Royal 
Charter^ were inserted by Act XXXVHI of 
1926. 


Sec. 40: Scope op the Section. — The 
provisions of see, 40 apply to interim orders 
of suspension passed under see. 14, para, 6; 
before an interim order of suspension is 
passed under sec. 14 (5) he must oe asked 
to show c^use under sec. 40 and a report 
must he sent to the High Court under see. 
14 (4). 15 O.W.H. 269=9 I.O. 225. Sec 
,(tUo 163 I.C. 586=1936 Rang. 249, 

Sec. 41: Suspension op Practice on 

ENTERING GOVERNMENT SERVICE— APPiaOA- 
TiON FOR RENEWAL OP Sanad. — W here a prac- 
titioner is suspended from practice owing to 
Ms accepting a Government service? 'and he 
applies for renewal of the permission after 
G.C.M,— 413 


his discharge from such service? he should 
make a full and true disclosure of the facts 
•vvMch led to Ms removal from service, 63 
I.C. 831 (a)=22 Cr.L.J. 591. In the en- 
quiry under Legal Practitioners Act of an 
advocate? the conviction of the advocate by 
a competent Magistrate must he accepted as 
proper, and cannot he reopened. 44 A. 353 
=65 I.O. 500=1922 A. 140 (F.B,), The 
power to rescind order under sec. 41 posses- 
sed by the Court of the Judicial Commis- 
sioner of Oudh vests in the Chief Court. 
But as the order passed by the Bench of the 
Judicial Commissioner's Court was confirm- 
ed by Local Government? it should not 
he rescinded without its confirmation. 148 
I.C. 299=1934 0. 140 (8.B.). Where alegal 
practitioner has been sujBficiently punished 
by having remaiaed debarred from practice 
for about fifteen years and he has tendered 
an unconditional apology the order under 
sec. 41 should be rescinded. 148 I.O. 299= 
1934 O. 140 (S.B,) . There is inherent power 
in the High Court to restore a pleader whose 
name has been struck off the rolls although 
there is no express provision for a review* 
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(3) Tlie High Court may dismiss any advocate so enrolLd or suspend 
him from practice. 

(4) Provided that an advocate shall not be dismissed or suspended under 
this section unless he has been allowed an opportunity 01 defending himself 
before the High Court which enrolled him^ and ^[except in the case of the Chief 
Court of Oudh] unless the order of the High Court dismissing or suspending him 
has been confii*med by the Provincial Government. 

42. Repealed by ihe Repealing Act^ 1938 (I of 1938), Section 2 and 
Schedule. 

FIEST SCHEDULE. 

Enactments Repealed. 

[Repealed by Act I of 1938.] 

SECOND SCHEDULE. 

Value op Stamps for Certificates. 

(See section 25.) 

I 

For a Certificate authorising the holder to practise as a pleader — 

(a) in the High Court and any Subordinate Court — ^rupees fifty; 

lb) in any Court of Small Causes ni Presidency-town — ^rupees twenty-five; 

l c) in all other Subordinate Court — ^rupees twenty-five; 

(d; in the Courts of Suboidinaie Judges, Munsifs, Assistant Commissioners, Extra 
Assistant Commissioneis and Tahsildars, in Courts of Small Causes outside' the Presidency- 
towns and in all Criminal Courts subordinate to the High Court — ^rupees fificen; 

(e) in the Courts of Munsifs and any Civil or Criminal Court of first instance not 

hereinbefore specifically mentioned — rupees five. 

n 

Per a certificate authorising fche holder to practise as a mukhtar — 

(/) in the High Court and any Subordinate Court — ^rupees twenty-five; 

(^) in any Court of Small Causes in a Presidency-town — ^rupees fifteen; 

(/i) in all other Subordinate Courts — ^rupees fifteen; 

(i) in the Courts of Subordinate Judges, Munsifs, Assistant Commissioners, Extra 
Assistant Commissioners and Tahsildars, in Courts of Small Causes outside the Presidency- 
towns and in all Criminal Courts subordinate to the High Court — ^rupee*> ton; 

{f) in the Courts of Munsifs and any Civil or Criminal Court of first instance not 

hereinbefore specifically mentioned — ^rupees five. 

Ill 

For a certificate authoiising the holder to practise as a revenue agent — 

(h) in the office of the Chief Controlling Revenue-authority and in any revenue-office 
subordinate to such authority — ^rupees fifteen; 

{1) in the office of a Commissioner and in any revenue-office subordinate to a Com- 
missioner — rupees ten; 

(m) in the office of a Collector and in any revenue-office subordinate to a Collector 
—rupees five. 


. THE LEGAL PRACTITIONERS (MADRAS AMENDMENT) 

ACT (in OP 1943). 


[23rd February, 1943. 

An Act further to amend the Legal Practitioners Act, 1879, m its application 
to the Province of Madras. 


Wheesbas it is expedient further to amend the Legal Practitioners Act, 
1879, in its application to the Province of Madras, for the purposes hereinafter 
appearing; 

And whebeas, the Governor of Madras has, by a Proclamation under 
section 93 of the Government of India Act, 1935, assumed to himself all powers 
•vested by or under the said Act in the Provincial Legislature ; 


MS. KBP. 

1 Inserted 1)7 see. 2 and 
XSXn of 1925. 


teSSfl aqi jopim Op«ni jspin nn ro 
Set. of Aet tioners Act. 166 I. C. 243=1935 A. 321 (S’. 

B.). 
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Now, THEREFORE, in excrcise of tlie powers so assumed to himself, the 
Governor is pleased to enact as follows:— 

1. This Act may be called The Legal Practi- 
tioners (Madras Amendment) Act, 1943. 

Insertion of new section 2. After section 15 of the Legal Practitioners 
15-A in Act XVIII cf Act, 1879 (hereinafter referred to as the said Act), 

the following section shall be inserted, namely: — 
*‘15-A. When passing an order under section 13, section 11 or section 15, 
the High Court may pass such order as it thinks lit as 
regards the pa 3 nnent of the costs of the inquiiy under 
section 13, or of the inquiry under section 14 
and the hearing in the High Court, as the case 
may be.’^ 


Sliort title. 


1879. 


High Court ’s power 
pass orders as to costs. 


Amendment of s#»ction 
36, Act XVIII of 1879. 


3. In section 36 of the said Act — 


(a) in sub-section (1), after the words ‘^Sessions Judge,’’ the words 
^"Subordinate Judge, District Munsif,” shall be inserted, after tlie wo:ds ‘‘Dis- 
trict Magistrate”, the words “Sub-Divisional Magistrate” shall be inserted, and 
after the words “Collector of a district,” the words “the Madras City Civil 
Court” shall be inserted; 

(i) in sub-section (2-A), for the words “may send to any Court”, the 
words, brackets, figure and letter “may, of its own motion or on a report from 
the Committee referred to in sub-section (2-B), send to any Court” srall be 
substituted ; 

( 0 ) after sub-section (2-A), the following sub-section shall be inserted^ 
namely : — 

“ (2-B) (i) There shall be constituted at the Presidency-town of Madras 
a Committee consisting of seven legal practitioners in active practice appointed 
by the Chief Judge of the Court of Small Causes, Madras, after consulting the 
Principal Judge of the Madras City Civil Courf, the Chief Presidency Magistrate 
and the representatives of the Advocates’ Association and the Bar Association, 
Madras. 


(ii) There shall he constituted at the headquarters of each District Judge 
and at the headquarters of each taluk comprised within^ the jurisdiction of a 
DisU'ict Judge not being his own headquarters, a Committee consisting of not 
less than three and not more than five legal practitioners in active practice, 
appointed by the District Judge after consulting the salaried gazetted Judicial 
Officers, Civil and Criminal, at such headquarters or having jurisdiction o'^er the 
taluk in which such headquarters are situated or any part of such taluk. 


(iii) Every member of a Committee constituted under ebnise (i) or 
clause (ii) shall hold office for a renewable term of three year* but may resign 
his office earlier or may be removed therefrom by the Chief J udge of the Court 
of Small Causes, Madras, or the District Judge, as the ease may be, for .sufficient 
cause recorded in writing. The Chief Judge or District Judge shall, subject to 
the provisions of clause (i) or clause (ii), as the case may be, have power to fill 
any vacancy in the Committee arising by resignation, death or removal , 

(iv) The Committee constituted at the Presidency-town of Madras may 
be consulted in connexion with any action proposed to be taken under sub- 
section (1) or (2-A) by any Court which, or any Judge, Magistrate or Officer 
whose Court or Office, is situated at the Presidency-town of Madras. 

(v) The Committee constituted at the headquarters of anv District Judge 
may bo consulted in connexion with any action proposed to be taken ui»der sub- 
section (1) or (2-A) by any Court which, or any Judge, Magistrate or Officer 
whose Court or Office, is situated at such headquarters and aLo by any Court, 
Judge, Magistrate or Officer having jurisdiction over the taluk in which such 
headquarters are situated or any part of such taluk. 
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(vi) The Committee constituted at the headquarters of any taluk may 
be consulted in connexion with any action proposed to be taken tuider sub- 
secticn (3) or (2-A) by any Court, Judge, Magistrate or Officer Lavmg juris- 
diction over the taluk or any part thereof. 

(vii) Any Committee may report the name of any person alleged or 
suspected to be a tout to any Court, Judge, Magistrate or Officer entitled to 
consult it under clause (tu) or clause (v) or clause (w), as the case may be, 
for such action as such Court, Judge, Magistrate or Officer may deem fit to 
take under this section. 

tviii) Every Committee shall function solely in an advisory capacity 
and its opinion or report shall not be binding in any way on any Court, Judge, 
Magistrate or Officer”, and 

(d) after sub-section (6), the following sub-section shall be added, 
namely : — 

(7) (a) If the offence referred to in sub-section (6) is alleged to have 
been committed by any person, the authority by which his name was included 
m the list of touts shall also be competent, notwithstanding anj thing contained 
in the Code of Criminal Procedure, 1898, to take cognizance of and try such 
offence and sentence such person if found guilty. 

(b) Any person sentenced under clause (a) by any authority other th sT) 
the High Court may, notwithstanding an 3 rthing contained in the Code cf Cri- 
minal Procedure, 1898, appeal — 

(i) in ease he is sentenced by a District Munsif or Sub-divisional Magis- 
trare to the authority to which appeals ordinarily lie from decrees, sentences 
or orders passed by such District Munsif or Sub-divisional Magistrate; and 

(ii) in other cases to the High Court. 

(c) The provisions of Chapter XXXI of the Code aforesaid shall, so far 
as they are applicable, apply to appeals under clause (b) and the appellate 
authority may alter or reverse the finding or reduce or reverse the sputence 
appealed against.” 


THE LEOAL PRACTITIONERS (WOMEN) ACT (XXIII OF 1923). 

[2nd AprUf 1923. 

An A'-e for the removal of doubts regarding the right of women to be enrolled 
and to practise as legal practitioners. 

Whereas it is expedient to remove certain doubts which have arisen as 
to tho right of women to be enrolled and to practise as legal practitioners; 
It is hereby enacted as follows : — ’ 


Short title and extent. 


1 . (1) This Act may be called The Legal 
PBACT moNEEs (Women) Aot, 1923, 

a ^ "wliole of British India, including British Baluchis- 

Ian and the Sonthal Parganas. 

Definition i ?' Act, ‘‘Legal practitioner” means a 

Definition. ^gai practitioner as defined in section 3 of the Le»al 

Practitioners Act, 1879. ** 

8. Notwithstanding anyttog contained in any enactment in force in 

Women not to be disqua- 

" ‘ - Court or m any rale or order 




en not to be disqiia- ^ -raxenx oi any lUgii 

by reason only of rffie or order made under or in pur- 

suance of My such enactment or Letters Patent, no 
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THE LEGAL PRACTITIONERS (FEES) ACT ^XXI OF 1926).^ 




Year. 

No. 

Stiorttiile. j 

Amtndment. 

1926 

X^I 

The Legal Pract»tu ners 

Keptaled m part : XU ol 192 . 



(Hets) Act (XXi ot 
19^6). 



[25th March, 1926* 

An Act to define in certain cases the rights of legal practitioners to site for their 
fee<i and their liabilities to be sued in respect of negligence in the d%scharge 
of their professional duties. 

Whereas it is expedient to define in certain eases tlie rights of legal 
practitioners to sue for their fees and their liabilities to be sued in respect of 
negligence in the discharge of their professional duties ; It is hereby enacted as 
follows ; — 


Interpretation, 


Short title, extent and 1. (1) This Act may be called The Legah 

commencement. PRACTITIONERS (Fees) Act, 1926. 

(2) It extends to the whole of British India. 

1,3) It shall come into force on such date^ as the Central Oovernment 
may, by notification in the Official Gazette, appoint. 

2, For the purposes of this Act unless there is 
anything repugnant in the subject or context, — 

(a) ''legal practitioner’’ means a legal practitioner as defined in section 
3 of the Legal Practitioners Act, 1879 j and 

(J) a legal practitioner shall not be deemed to "act” if he only pleads, 
or to agree to "act” if he agrees only to plead. 

8. Any legal practitioner who acts or agrees to act for any person may 
by private agreement settle with such person the terms 
of his engagement and the fee to be paid for his 
professional services. 


Agreement for engage- 
ment of legal practitiouer. 


4. Any such legal practitioner shall be entitled to institute and maintain 
1 1 . legal proceedings for the recovery of any fee due to 

Right of^ legal ^ F^cti- under the agreement, or, if no such fee has been 
® * settled, a fee computed in accordance with the law 


tioner to 


for fees. 


LEG. BEE. 

iFor Statement of Objects and Reasons, 
See Gasette of Indm, 1926, Part V, p. 19. 

2 This Act was brought into force on 1st 
dune, 1926. See Gasette of India, 1926, 
Part I, p. 514. 


Secs. 3 and 4. — ^A legal practitioner can 
not only by private agreement settle with 
a client the terms and fee but also sue for 
his fee due under that agreement and the 
former cannot be said to stand in any confi- 
dential relation towards tie latter in view 
of the plain language of secs. 3 and 4. Such 
a private agreement can be impugned like 
any other contract and in case the agree- 
ment is avoided then the fee would have to 
be computed according to the rules for the 
time being in force as provided in sec. 4. 
132 I C. 719=1931 R. 104. Where the fee 
payable is not settled with tbe cHent under 
sec. 3 then under see. 4 the pleader ^s entitl- 


ed only to such fee as would come to on 
computation, in accordance with the law for 
the time being in force in regard to the com- 
putation of the costs to be awarded 10 a 
party in respect of the fee of his legal prac- 
titioner. 1931 P. 137=:131 I.O. 542; e P. 
865. Where a client engaged a pleader and filed 
a vakalatnama in his favour but it was rot 
signed by the pleader, the pleader is entitled 
to his remuneration for the work done by Mm 
on the principle of quantum meruit. 1931 P. 
137=131 I.O. 542. When there are several 
gentlemen retained by a client in the same 
vakalatnama, each of the vakils is entitled 
to claim from his client the full fee stipulated 
for by him and not merely a share in the 
single fee allowed as against the losing 
party. (38 I.O. 210, Poll.; 7 C.W.N. 300, 
Not foil.) 1931 P. 137=131 I.O. 542; IS 
Pat. 213=20 Pat.L.T. 352. 

Sec. 4. — The right of a Barrister-afc Law 
to appear in the High Court and in the 
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for t^»e time being* in force in regard to the computation of the costs to be 
awarded to a party in respect of the fee of his legal practitioner . 

5. No legal practitioner who has acted or agreed to act, shall, by reason 
only of being a legal practitioner, be exenxpl from 
Liability of legal pracU- liability to be sued in respect of any loss or injury 
tioner to be sued. negligence in the conduct of his 

professional duties, 

6. [Eepealed hy the Bepealing Act, XII of 
1927 . ] 


THE LEGAL REPRESENTATIVES^ SUITS ACT (XII OF 1855).i 

Short title given by Act XIV of 18D7. 


Year. 

N . 

Short title. j 

Am^'ndment. 

1855 

X I 

The Legal Representatives' Suits 

epealed in part, IX of 1871, 

i 


Avt 1855. 



Dociared in force — Throughout British India except as regards the Scheduled Dis- 
triets Act XV of 1874, S, 3; in the Sonthal Parganas, Reg. 3 of 1872, S. 3, os amended by- 
Beg. 3 of jVk) S. 3j in the Angul District Reg. 3 of 1913, S. 3; in Upper Burma 
(except the Shan States) Act XIII of 1898, S. 4. 


[27^ March, 1855. 

An Act to enable Executors, Administrators or Representatives to sue and be 

sued for certain wrongs. 

Whereas it is expedient to enable executors, administrators or repressn- 
Preamble tatives in certain cases to sue and be sued in respect 

of certain wrongs which, according to the present 
law, do not survive to or against such executors, administrators or representa- 
tives ; It is enacted as follows : — 

1. An action may be maintained by the executors, administrators or 


LEG. REP, 

1 Short title. ‘*The Legal Representa- 
tives ' Suits Act, 1855 . ’ ' See the Indian 
Short Titles Act (XIV of 1897). 


subordinate to it arises from his enrolment 
as an Advocate not otherwise. The 
peculiar position of a Barrister-at-Law in 
England disappears here on his enrolment 
as an Advocate his rights, duties and dis- 
abilities are the same as those of any other 
non-Barrister Advocate. He can sue the 
client. Settle his fees, and act for him, with 
or without the intervention of a soheitor. 
A Barrister practising as an Advocate in 
the High Court can accordingly sue his 
client for recovery of fees due. (25 A. o09, 
over.) 55 A. 570=1933 A.L.J. 541=1933 
A. 417 (P.B.). There is no provision in 
C.P. Le^al Practitioners' Pees Rules 
for the case in >vhich a pleader who has 
been engaged in the 'suit itself is re-engaged 
by t«e assignee decree-^holder and no olea- 
der s fee can be allowed in execution afresh, 
144 I.O, 379=1933 H. 360. Where no fee 


had been settled by agreement, the legal prac- 
titioner would be entitled to his legal fees and 
not merely to a reasonable remuneration. 167 
I.C. 505 (1)=1927 H. 32=I.L.R. (1937) 
N. 412. Where a party agrees to pay his 
Advocate a particular fee for a particular 
case, the Advocate is entitled to sue the 
full fee, though owing to the collapse un- 
expectedly of the opposite side^s case, the 
Advocate had not to do the quantity of 
work originally expected of him. 1942 H. 
L.d. 225. 

Sec. 1: Legal Representatives Suits 
Act. — Act does not apply during the pen- 
dency of a suit for damages for malicious 
prosecution by the manager of a joint Hindu 
family when he dies, since the Act relates 
to the maintainability of the suit, and not 
to its continuation, and isnee the surviving 
members are not the manager's representa- 
tives. 31 I.C. 4. S. 89 of the Probate 
and Administration Act is designed to pro- 
tect suits for wrongs done to the property 
of a deceased person, but do not exteud that 
protection to compensation for personal in- 
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representatives of any person deceased for any wnng 
Executors may bucT and 1>e eommitted in tiie lifetime of such person wiilcb lias 
sued in certain cases for occasioned pecuniary loss to Ms estate^ for v'bick 

wrong an action might have been maintained by lucli 
time 0 c eceasec . person, so as such wrong shall have been eomiiiitted 

within one year before his death j ; and the damages, when recovered^ 

shall be part of the personal estate of such person ; 

and further, an action may be maintained against the executors or admi- 
nistrators or heirs or representatives of any person deceased for any wrong 
committed by him in his lifetime for which he w\mld have be^i*^ -subject to an 
action, so as such wrong shall have been committed within one year before such 
person’s death ^ *] ; and the damages to be reeoverea in such action 

shall, if recovered against an executor or administrator bound to administer 
according to the English law, be payable in like order of administration as the 
simple contract debts of such person. 

2. No action commenced under the provisions of this Act shall abate 


Death of either party not 
to abate suit. 


by reason of the death of either party, but tie same 
may be continued by or against the executors, admini- 
strators or representatives of the party deceased; 


Provided that, in any case in which any such action shall be continued against 


the executors, administrators or representatives of 
a deceased party, such executors, administra- 


tors, or representatives may set up a want of assets as a defence to the action, 
either wholly or in part, in the same manner as if the action had been origi- 
nally commenced against them. 


THE LEGISLATIVE ASSEMBLY (DEPUTY. PRESIDENT’S SALARY) 

ACT (II OF 1921). 

[ 27 fh March, 1921. 

An Act to determine the salary of the Deputy President of the Legislative 

Assembly, 

Whereas it is provided by sub-section (5) of section 63-C of the Govern- 
Preamble. ment of India Act that the Deputy President of the 

• ^ ’ Legislative Assembly shall receive such salary- as may 

he determined by Act of the Indian Legislature ; It is hereby enacted as foDows : — ^ 
Short title. called The LEOisiiATivs 

Assembly (Deputy President’s Salary) Ac^r, 1921. 

2, There shall be paid to the Deputy President of the Legislative Assembly 

Salarv of Dooufv Prosi- respect of any period during which he is engaged 
dent. ^ ep ty e work connected with the business of the said 

Assembly, a salary calculated at the rate of one 
thousand rupees per mensem. 

3. If any question arises whether during any period the Deputy President 
Decision in ease of doubt. engaged on work connected with the business ('f 

the Legislative Assembly, the question shall be 
referred for decision to the President of the said Assembly, and his decision 
shall be final. 

®[1. On the establishment of the Federation of India this Act shall cease 
to have effect.] (Inserted by A.O., 1937). 


LEG*. REE. 

1 Bepealed by Act IX of 1871, Sch. I. 

2 Repealed by Act IX of 1871, S. 

3 Inserted by A.O., 1937. 

jury the right to which dies with the death 
of the person injured. The right to s*ne 
for legal expenses or other losses caused 
to a person due to a malicious prosecution 


instituted against him is a personal right end 
it does not survive to the legal represeuta- 
tive of such person, 48 A. 630=1926 A, 
Applicability of Act to cases not cover- 
ed by Private and Administration Act of 
1881 — ^Doctrine of acth personalis nioriti&r 
cum persovta not applicable in India. 1927 
C. 277=53 0 . 987. See also 31 Oal. 406=S 
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THE LEGISLATIVE MEMBERS EXEMPTION ACT (XXII OF 1925). 

[ The whole of this Act was repealed by 1 of 1 958.] 


THE LEPERS ACT (III OP 1898). ^ 


Year. 

No. 1 

Sjiort Title. 

1 Amendments. 

1 

1898 

III 

Ihe Lepers Act, 3898. 

Rep. in part, Act I of 1903. 

Amended : AlC Xlll of 1903 ; Act XXII of 




1920. 


February, 1898. 

An Act to provide for the segregation and medical treatment of pauper lepers 
and the control of lepers following certain callings. 

Whereas it is expedient to provide for the segregation and medical 
treatment of pauper lepers and the control of lepers following certain callings; 
It is hereby enacted as follows: — 

Title, extent and com- 1. (1) This Act may be called The Lepers 

mencement. AcT, 1898. 

(2) It extends to the whole of British India, inclusive of British 

Baluchistan, the Sonthal Parganas and the Pargana of Spiti; but 

(3) It shall not eome into force in any part thereof until the Provincial 
Government, as hereinafter provided, has declared it applicable thereto. 

(4) The Provincial Government may, by notification® in the Official 
Gazette, apply this Act or any part thereof to the whole or any portion of the 
territories for the time being under its administration^ * * 

2. In this Act, unless there is anything repug- 
nant in the subject or context, 

(1) ^Teper’^ means any person suffering from any variety of leprosy 
^ ^ *3^ . 

(2) pauper leper means a leper — 

(а) who publicly solicits alms or exposes or exhibits any sores, wounds, 
bodily ailment or deformity with the object of exciting charity or of obtaining 
alms, or 

(б) who is at large without any ostensible means of subsistence; 

(3) ‘Teper asylum’’ means a leper asylum appointed undtr section 3; 

(4) ‘'Board” means a Board constituted under section 5; and 

(5) “District Magistrate” includes a Chief Presidency Magistrate. 

®[3. The Provincial Government may, by notification'^ in the Official 


Befinitioiis . 


LEG. BEE. 

lEor statement of Objects and Reasons, 
See Gazette of India, 1896, Pt. V, p. 231; for 
Report of the Select Committee, see ibkt, 
1898, _Pt- V, p. 7; and for Proceedings in 
Council, see ibid., 1896, Pt. VI, p. 227 ; ibid., 
1897, Pt. VT, p. 248 and ibid., 1898, Pt, VI, 
pp. 10 and 18. 

The Act has been declared in force m 
Upper Burma (except the Shan States) by 
the Burma Laws Act, 1898 (XIII of 1898), 
See sec. 4 (1) and Eirst Schedule. 

The Act have been declared in force in Ara- 
km Hill District, by Regulation I of 1916, 
2, see pnrma Code, Vol. I; in the Par- 
gaUa of Manwr with modifications under 
(H of llsof Regulation, 1926 

re- 

by the Burma Laws Act, 1898 (XIII 


of 1898), see the Fifth Sehedule- 

3 Eor notifications under this sub-section, 
See the different Local Rules and Orders. 

4 Omitted by S. 2 of the Lepers (Amend- 
ment) Act, 1920 (XXII of 1920). 

5 Omitted by sec. 3, ibid. 

6 This section was ’substituted by sec. 4 ot 
the Lepers (Amendment) Act, 1920 (XXII 
of 1920). 

7 For notification under this section, see 
the different Local Rules and Orders. 

C.W.N. 329; 28 Mad. 497; 13 Bom. 677; 
1 W.R. 251, 

It has been declared in force in the Sonthal 
Parganas, see Regulation III of 1872, see. 
3, as amended by Regulation III of 1896, sec. 
3. This Act has not yet beeu brought intO' 
force in the Madras Presidency* 
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Appointment of leper appoint any place to be a leper asylum if it 

asylums by Piovincial Gor- is satisfied tfiat adequate arrangements have been 
ernment. made or will be made for the aecommodat'on ^nd 

medical treatment of lepers therein, and may, by a 
like notification, specify the local areas from which lepers may be sent to such 
a-^ylum . ] 

4. Subject to any rules which may be made under section 16, the Pro- 
Appointment of Inspoc- vmcial Government may appoint any MecUeai Officer 
tois of lepers and Super- Government or other qualmea medical man to 

intendents of Asylums. be an Inspector^ of Lepers and any person to be a 

Superintendent^ of a Leper Asylum, with such estab- 
Eshment as may, in its opinion, be necessary, and every Inspector or Superin- 
tendent so appointed shall be deemed to be a public servant. 


5. The Provincial Government shall constitute for every leper asylum 
appointed under section 3 a Board^ consisting of not 
less than three members, one of whom at least shall 
be a Medical OfiScer of the Government. 


Constitution of Board. 


8. (1) Within any local jirea which has been specified under section 3 

Arrest of pauper lepers, ^ny police-officer 3 [or any oihev person specially 
empowered by the Provmcial Government by order 
in writing in this behalf] may arrest without a warrant any person who appears 
to him to be a pauper leper. 

(2) Such police-officer ^[or other person] shall forthwith take or send 
the person so arrested to the nearest convenient police-station. 

7. Every person brought to a police-station 
Person arrested how to under the last foregoing section shall, without un- 
be dealt with. necessary delay, be taken before an Inspector of 

Lepers, who, — 

(а) if he finds that such person is not a leper within the meaning of 
section 2, shall give him a certificate in Form A set forth in the schedule, where- 
upon such person shall be forthwith released from arrest ; 

(б) if he finds that such person is a leper within the meaning of section 
2, shall give to the police-officer, in whose custody the leper is, a certificate in 
Form B set forth in the schedule, whereupon the leper shall, without unneces- 
sary delay, be taken before a Magistrate having jurisdiction under this Act. 

8. (1) If it appears to any Presidency Magistrate or Magistrate of the 

Procedure with reffard to Magistrate authorised in 

pauper lepers. ^ this behalf by the Provincial Government, upon the 

certificate in Form B set forth in the schedule, lhat 
any person is a leper, and if it further appears to the Magistrate that the per- 
son is a pauper leper, he may, after recording the evidence on the above- 
mentioned points, and his order thereon, send the pauper leper in charge of a 
police-officer, together with an order in Form C set forth m the schedule, to 
a leper asylum, where such leper shall be detained until discharge by order of 
the Board or the District Magistrate r 

Provided that, if the person denies the allegation of lepro^jj, the Magis- 
trate shall call and examine the Inspector of Lepers, and shall take such further 
evidence as may be necessary to support or to rebut the lU^atioa ti»at the 
person is a leper, and may for this purpose adjourn the enquiry from time to 
time, remanding the person for observation or for other reason to such place 
as may be convenient, or admitting him to bail: 


LEG. BEE. 

1 Eor appointments of such Inspectors and 
Superintendents, $ee the different Local Tlules 
^d Orders. 

2 Eor notifications constituting such 

ac.M.— 414 


Board, see the different Local Buies and 
Orders. 

3 These words were inserted by sec. 5 of 
the Lepers (Amendment) Act; 1920 (XXDt 
of 1920) , 
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Provided also that if any friend or relative of any person found lo be 
a iDauper leper shall undertake in writing to the satisfaction ol th^ Magistrate 
that such pauper leper shall be properly taken care of and shall be prevented 
from publicly begging in any area specified under section 3, the Magistrate, 
instead ot sending the leper to an asylum, may make the leper over to the care 
of such friend or relative, requiring him, if he thinks fit, to enter into a bond 
with one or more sureties, to which the provisions of section 514 of the Code of 
Criiaincil Procedure^ shall be applicable. 

(2) If the Magistrate finds that snch person is not a leper, or that, if a 
leper, he is not a iDauper leper, he shall forthwith discharge him. 

PoA\er to prohibit loPers 9. (1) The Provincial Government may, by 

from following certain notification^ in the Official Gazette, ordei* that no 
trades and doing ceriain shall, within any area specified under section 

.CIS g_ 

{a) personally prepare for sale or sell any article of food or drink or any 
drugs or clothing intended for human use ; or 

(b) bathe, wash clothes or take water from any public well or tank 
debarred by any municipal or local by-law from use by lepers ; or 

(c) drive, conduct or ride in any public carriage plying h'm hire other 
than a raliway carriage ; or 

(d) exercise any trade or calling which may by such notification be 
prohibited to lepers. 

(2) Any such notification may comprise all or any of the above prohibi- 
tions. 

(3) Whoever disobeys any order made pursuant to the powers conferred 
by this section shall be punishable with fine which may extend to twenty 
rupees : 

Provided that, when any person is accused of an offence under this section, 
the Magistrate before whom he is accused shall cause him to be examined by an 
Inspector of Lepers, and shall not proceed with the case unless isuch Inspector 
furnishes a certificate, in Form B set forth'in the schedule, in respect of such 
person. 

10. (1) Whenever any leper who has been convicted of an offence pnnish- 

„ . . „ . able under the last foregoing section is again convict- 

conv^iefion^^^ Previous offence punishable under that section, the 

Magistrate may, in addition to, or in lieu of, any 
punishment to which such leper may be liable, require him lo enter into a bond, 
with one or more sureties, binding him to depart forthwith from the local area 
specified under section 3 in which he is, and not to enter that or any other local 
area so specified until an Inspector of Lepers shall have given him a certifi- 
cate in Form A set forth in the schedule . 

(2) If any such leper fails to furnish any security required v.^der sub- 
section (1), the Magistrate may send him in charge of a police officer, vith an 
order in Form D set forth in the schedule, to a leijer asylum, where spch leper 
shall be detained until discharged by order eff the Board or the District Magis- 
trate. 

(3) The powers conferred by this section shall only be exercised by a 
Presidency Magistrate or Magistrate of the first class. 

11. Any person who, within any area specified 
P^aity " on person em- under section 3, knowingly employs a leper in any 
ploying lepers in proMbi- trade or calling prohibited by order under section 9 
te uaoe. punishable with fine which may extend to 

fifty rupees: 


ted trade. 


^ LEG. 

A See BO-w Act T of 1898, 

^Por notifications issued in exercise of 


tbe powers conferred by this sectiou, $ce 
the different Local Eules and Orders. 
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Provided that the alleged leper shall be prodneed before Lhi I’’agistrate 
and the Magistrate shall cause him to be examined by an Inspector of lepers, 
and sliall not proceed with the case unless such Inspector furnishes a c 'i cidcate 
in Form B set forth in the schedule in respect 01 such alleged leper. 

12. Whoever, having been sent to a leper asylum under an order of a 

Ee-arrest of escaped Magistrate in Form C or Form D set forth in the 

lepeis. schedule, escapes irom, or leaves, tne asylum without 

the permission in vritiiig 01 the Superintendent there* 
of, may be arrested ^[without a warrant by any police-Ox^cer or by tiny other 
person especially empowered by the Provincial (Government by older in writing 
in this bobalf,] and upon arrest shall be forthwith taken back to the leper asylum. 

13. Two or more members of the Board, one of whom &h?dl be the Medi- 

Inspection by Board. sh^U, once at least in every three raunths, 

togetner inspect the leper asylum for which they are 
constituted, and see and examine (a) every leper therein admitted since the last 
inspection, together with the order for his admission, and (b), as far as circum- 
stances will permit, every other leper therein, and shall enter in a book to be 
kept for the purpose any remarks which they may deem proper in i egard to the 
management and condition of the asylum and the lepers therein. 

14. Any two members of the Board, one of whom shall be the Medical 
Order of diseharee by Officer, may at any time, by an order in writing in 

Board. Form E set forth in the schedule and signed by them, 

direct the discharge from the leper asylum of any 
leper detained therein under the provisions of this Act. 

15. Any person, other than a pauper leper, in respect of whom an Inspec- 

tor of Lepers has issued a certificate, in Form B set 
‘ forth in the schedule, declaring him to bo a leper, 

or has refused to issue a certificate in Form A set forth in the schedule, may 
appeal against the issue or refusal of any such certificate to such officer^ as 
may be appointed by the Provincial Government in this behalf, and the decision, 
of such officer shall be final. 


16. The Provincial Government may, by notifi- 
Powor of tbe Provincinl cation in the Official Gazette, make rules^ generally 
Government to make rules, for carrying out the purposes of this Act, and in 

particular — 

(а) for the guidance of all or any of the officers discharging any duty 
under this Act; and 

(б) for the management of, and the maintenance of discipline in, a leper 
asylum. 

^ , 1 V . * 17. Notwithstanding anything in any enact* 

respect to the purposes to which the funds 
priate property to asylums, or other property of a local authority may be appli- 
ed, any local authority may — 

(a) establish or maintain, or establish and maintain, or contribute to- 
wards the cost of the establishment or maintenance or the establishment and 
maintenance of a leper asylum either within or without the local limits of such 
local authority; 

(b) with the previous sanction of the Provincial Government and sub- 
ject to such conditions as that Government may prescribe, appropriate any im- 
movable property vested in, or under the control of, such body, as a site for, or 
for use as, a leper asylum. 


LEG. REP. 

1 These words were substituted by see. 6 
of tbe Lepers (Amendment) Act, 

(XXII of 1920) . 

2 The Principal of tbe Medical Oollege? 
Calcutta, is the officer appointed for Bengal, 


see Ben, R. and 0.; and the Commissioner 
of Thirhut for the asylum at MuzafiParpur, 
see Calcutta Gazette, 1909, Pt. I, p* 059. 

3 For rules made in exercise of lie powers 
conferred by this section, see the diffierent 
Local Rules and Ojfders. 
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18. No suit, prosecution or other legal proceeding shail lie against any 
officer or person in respect of anything in good faith^ 
Protection to persons act- ^ intended to be done under, or in pursuance 

^ of, the provisions of this Act. 

2 [19, The ^[Provincial Government] may. by notification^ in the Official 
Gazette, direct that any leper or class of lepers, with 
Lepers from Indian whom an order for segregation and medical 

treatment has been made by a Magistrate having 
jurisdiction within ®[any Indian State] may be sent to any leper asylum ®[in 
the Provijjccj specified in such order; and thereupon the provwioiis ol tliLs Act 
and of any rules made thereunder shall, with such modifications not affecting 
the substance as may be reasonable and necessary to adapt them to the subject- 
matter, apply to any leper sent to a leper asylum in pursuance of such notifica- 
tion as though he had been sent by the order of a Magistrate having jurisdic- 
tion under this Act. 


SCHEDULE. 
A. — Certificate. 


(Section 7.) 

I, tile imdersigued (here enter name and official designation), hercoy eprtify that I 
on the day of at personally examined (here 

enter name of person examined), and that the said is not a lel)er as de&ied 

hy the Lepers Act, 1898. 

Given under my hand this day of 189 . 

(Signature •) 

Inspector of Lepers^ 

B. — Certipicatb. 

(Section 7.) 

I, the undersigned (here enter name and official designation), hereby certify that I 
m the day of at personally examined (here 

enter nume of person examined), and that the said is not a leper as defined 

by the Lepers Act, 1898, and that I have formed this opinion on the folloving gruunds,, 
namely: — 

(Sere state the grounds,) 

Given under my hand this day of 189 . 

(Signature,) 

Inspector of Lepers, 

0.— Warrant of Detention. 

(Section 8.) 

To 

The Sin>ERINTENI)ENT OF THE LePER AsTLUM AT 

Whereas it has been made to appear to me that (name and description) is a pauper 
leper as defined in the Lepers Act, 1898. 

This is to authorise you, the said Superintendent, to receive the said 

him 

into youj custody together with this order and safely to keep in the said asylum until 

her 

hs 

— ^Hshall be discharged by order of the Board or the District Magistrate. 

Given under my hand and the seal of the Court this day of 

189 . 


(Signature,) 

Magistrate, 


LEG. EEF. 

1 As to definition of good faith, see see. 3 
of the General Clauses Act, 1^97 (X of 
1B97) , 

® Added by the Lepers (Amendment) Act, 
1903 (Xnt of 1903) see. 2, The orlgineJ 
m, 19 was repealed by the Bepealing and 
Amending Act, 1908 {I of 190S) . 


3 Substituted for ‘Governor-General in 
CounciP by A.O., 1937. 

4 For a notification under this section, see 
Gazette of India, 1919, Ft. I, p. 1931, and 
Gen. B. and O., Yol. Ill, p. 204. 

5 Substituted for ‘the territories of any 
Native Prince, etc. ^ by A.O., 1937. 

6 Inserted by Ibid, 
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D. — ^Waeeant op Detention, 

(Section 10.) 

To 

The Supeeintendent op the Leper Asylum at 

Whereas (name and description) has this day been convicted by me of un olfence 
pTinishable under section 9 of the Lepers Act, 1898, and whereas it has been proved before 
me that the said (?iame and description) was previously convicted of an ofCence punishable 
under the same section: 

This is to authorise you, the said Superintendent, to receive the said 

him 

into your custody together with this order and safely to keep in the said asylum until 

her 

he 

shall be discharged by order of the Board or the District Magistrate, 

she 

Given under my hand and the seal of the Court this day of 

189 . 


(Signature*) 

Magistrate* 

B. — Order op Discharge by Board.i 
(Section 14.) 

To 

The Superintendent op the Leper Asylum at 

W''hereas (name and description) was committed to your custody under an order 
iated the day of he 189 and there have appeared to us 

sufficient grounds for the opinion tha t c an be released without hazard or inconvenience 

she 

to the community: 

This is to authorise and require you forthwith to discharge the said (name) from 
your custody. 

Given under onr hands this day of 189 « 

(Signature*) 

Members of the Asylum Board* 


LETTERS PATENT (ALLAHABAD.) 


CONTENTS. 


Clauses. 

Eecital of Acts 24 and 25, Viet., e. 

104. 

1. Establishment of High Court for the 
North-Western Provinces. 

2. Constitution and first Judges of fche 
High Court. 

3. Declaration to be made hy Judges. 

4. Seal. 

5. Writs, etc., to issue in name of the 
Crown and under Seal. 

6. Appointment of officers. 

Admission of Advocates, Vakils and 

Attorneys. 

7. Powers of High Court in admitting 
advocates, vakils and attorneys. 

8. In making rules for the qualifica- 
tions, etc., of advocates, vakils and attor- 
neys. 

Civil Jurisdiction of the Bigh Court, 

9. Extraordinary original civil jurisdic- 
tion. 

10. Appeal from the Courts of original 
jurisdiction to the High Court in its appel- 
late jurisdiction. 

11. Appeal from Courts in the Provinces. 


Clauses. 

12. Jurisdiction as to infants and luna* 
ties. 

13. In the exercise of extraordinary cri^ 
ginal civil jurisdiction. 

14. By High Court in the exercise of 
appellate jurisdiction. 

Criminal Jurisdiction. 

15. Ordinary original jurisdiction of the 
High Court. 

16. Jurisdiction as to persons. 

17. Extraordinary original criminal juris- 
diction. 

18. No appeal from High Court exer- 
cising original jurisdiction. 

Court may reserve points of law. 

19. High Court to review cases on points 
of law reserved by one or more Judges of 
the said High Court. 

20. Appeals from Criminal Courts in the 
Provinces. 

21. Hearing of referred cases, and revi- 
sion of criminal trials. 

22. High Court may direct the transfer 
of a case from one Court to another. 


LEG. EEF. DisVict Magistrate for orders of discharge 

lA corresponding form may be used by the issued under section 10 (2)* 
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Clauses. 

Act undeT which punishmMs to he inflhled^ 

23. Indian Penal Code. 

24. Judges may bo authorized to sit in 
any places by way of circuit, or special coni- 
misbion . 

TcstamcUQty and Intestate JurMxction. 

25. Testamentary and Intestate Turisdic- 
tion . 

2fafrimonial Jurisdiction, 

26. Matrimonial Jurisdiction. 
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Establishing a High Court in the North Western Provinces of the Bengal 
Presidency, dated lltli March, 1866. 

Victoria, by the grace of God, of the United Kingdom of Great Britain 
and Ireland, Queen, Defender of the Faith. To all 
Keciial of Acts 24 and 25, these presents shall come, greeting: Whereas 

, 0 104. jjy Parliament passed in the twenty-fourth 

and twenty-fifth years of Our reign, entitled “An Act for establishing High 
Courts of Judicature in India it was amongst other things enacted that it shall 
be lawful for Her Majesty, by Letters Patent under the Great seal of the United 
Kingdom, to erect and establish a High Conrt of Judicature at Port William in 
Bengal, for the Bengal division of the Presidency of Fort William, aforesaid, 
and that such High Court should consist of a Chief Justice and ab many Judges 
net exceeding fifteen, as Her Majesty might, from time to time, think fit to 
ap])oint who shall be selected from among persons qualified as in the said Act 
k declared: Provided always that the persons who at the time of the esta- 
bPshment of such High Court were Judges of the Supreme Court of Judica- 
ture and permanent Judges of the Court of Sudder Dewany Adawiut or Sudder 
Auawlut of the same presidency, should be and become Judges of such High 
Couris without further appointment for that purpose, and the Chief Justice of 
such Supreme Court should become the Chief Justice of such High Court, and 
that, upon the establishment of such High Court as aforesaid, the Supreme 
Court and the Court of Sudder Dewany Adawlut and Sudder Nizamut Adaw- 
lut at Calcutta, in the said Presidency, should be abolished: 

And that the High Court of Judicature so to be established should have 
and exercise all such civil, criminal, admiralty and vice-admiralty, testamen- 
tary, intestate and matrimonial jurisdiction, original and appellate, and all euch 
powers and authority for and in relation to the administration nf justice in 
the paid Presidency as Her Majesty might, by such Letters Patent, as afore- 
said, grant and direct, subject, however, to such directions and limitations as 
to the exercise of original, civil and criminal jurisdiction b'^yond the limits of 
the Presidency town as might be prescribed thereby; and save as by such 
Letters Patent might be otherwise directed, and subject and without prejudice 
to the legislative powers in relation to the matters aforesaid of ‘■he Governor- 
General (f India in Council, the High Court so to be established should have 
and exereise all jurisdiction, and every power and authority whatsr)ever in any 
manner vested in any of the Courts in the same Presidency abolished under 
the said Act at the time of the abolition of such last-mentioned Courts : 

And whereas it is further declared by the said recited Act that it shall 
be lawful for Us by Letters Patent, to erect, and establish a High Court of 
Judicature Jn and for any portion of the territories, within Her Majesty ^s 
oommions m India, not included within the limits of the local jurisdicton of 
another High, Court, to consist of a Chief Justice and such number of other 
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Judges, with such qualifications as were by the same Act required in persons to 
be appointed to the High Courts, established at the said Presidencies, as We 
from tiiQfc to time might think fit and appoint; and that, sub;)ect to the direc- 
tions of the Letters Patent, all the provisions of the said recited Act, relative to 
Hi^’h Courts and to the Chief Justice and other Judges of such Courts, and to 
tiie^ Governor-General or Governor of the Presidency, in which such High 
Courts were etsablished, shall, as far as circumstances may permit, be applic- 
able to any new High Court which may be established in the said territories, 
and to the Chief Justice and other Judges thereof, and to the persons adminis- 
tering the Government of the said territories : 

And whereas We did, npon full consideration of the premises, think fit 
to erect and establish, and by Our Letters Patent under the Great seal of the 
United Kingdom of Great Britain and Ireland, bearing date at Westminster, 
the fourteenth day of May, in the twenty-fifth year of Our reign, in the year 
of our Lord one thousand eight hundred and sixty-two did accordingly, for 
Us, Our heirs and successors, erect and establish at Port WiJiiam in Bengal, 
for the Bengal Division of the Presidency of Port William in Bengal, aforesaid, 
a High Court of judicature which should be called the High Court of Jaiiea- 
ture at Port William in Bengal, and did thereby constitute the said Court to 
be a Court of Record. 

1. Now know Ye that we, upon full consideration of the premises, and of 
Establishment of High Special grace, certain knowledge, and mere 

Court for the North-West- motion, have thought fit to erect and establish, and by 
ern Provinces. these presents, We do accordingly, for Us, Our heirs 

and successors, erect and establish, for the North- 
Western Provinces of the Presidency of Port William aforesaid, a High Court 
o£ Judicature, which shall be called the High Court of Judicature, for the 
North-Western Provinces, and We do hereby constitute the said Court to be 
a Court of Record. 

2. And We do hereby appoint and ordain that the said High Court of 
Constitution and first J^^^icature for the North-Western Provinces shall, 

Judges of the High Court, mitil further or other provision shall be made by Us, 

or Our Heirs and Successors in that behalf, in accor- 
dance with the said recited Act, consist of a Chief Justice and five Judges, 
the first Chief Justice being Walter Morgan, Esquire, and the five Judges 
being Alexander Ross, Esquire; William Edwards, Esquire; William Roberts, 
Esquire; Francis Boyle Pearson, Esquire; and Charles Arthur Turner, Esquire, 
being respectively qualified, as in the said Act is declared. 

3. And We do hereby ordain that the Chief Justice and every Judge of the 

, said High Court of Judicature, for the North-Western 
by^Judff Provinces, previously to entering upon the execution 

^ ’ of the duties of his ofiSce, shall make and subscribe 

the following declaration before such authority or person, as the Governor- 
General in Council may commission to receive it 

‘^A, A.B., appointed Chief Justice {or a Judge) of tho High Court of 


Cl. 1.— The provisions of the Code re- 
lating to cross-objections do not apply to 
appeals under the Letters Patent. 1922 
A. 55 (1) (21 A. 297, Foil.) The C.P. 
Code and the Rules made under it apply to 
an appeal from a Judge of the High Court. 
39 C.W.N. 155=1935 0. 35. No Couit- 
fee is leviable upon a petition of appeal 
under the Letters Patent (Allahabad) from 
the judgment of a single Judge. 44 All. 13=: 


63 I.C. 318=19 A.L.J. 677. 

Cl, 2. — As regards the power of Crown to 
appoint a sixth puisne Judge, See 36 A. 168= 
12 A.L.J. 231. Omission to fill up a va- 
cancy among Judges, 9 A. 625 (F.B.). 
As to the mode of exercising matrimonial 
jurisdiction conferred on the High Court. 
see 56 A. 428=1934 A.L.J. 1129=1934 A. 
273. 
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Judicature, for the North-Western Provinces, do solenanly de<’lare that I will 
faithfully perform the duties of my office to the best of my ability, knowledge 
and judgment.” 

4. And We do hereby grant, ordain and appoint that the asid High Court 
shall have and use, as occasion may require, a seal 
bearing a device and impression of uur Royal Arms, 
•with an exergue or label surrounding the same, tvith this insciiption: “Ihe 
Seel of the High Court for the North-Western Provinces.” And We do 
further grant, ordain and appoint that the said Seal shall be delivered to and 
kept in the custody of the Chief Justice, and in case of vacancy of the office 
of Clritf Justice, or during any absence of the Chief Justice, the same shall be 
delivered over and kept in the custody of the person apponited to act as Chief 
J'ustice 'under the provisions of section 7 of the said recited Act ; and We do 
further grant, ordain and appoint that, whensoever it shall happen that the 
office of Chief Justice or of the Judge to whom the custody of the said Seal 
he committed shall be vacant, the said High Court shall be and is hereby au- 
thorized and empowered to demand, seize and take the said Seal from any per- 
son or persons whomsoever, by what ways and means soever the same leay have 
come to his, her, or their possession. 

6. And We do hereby further grant, ordain and appoint that all ■writs, 
summons, precepts, rules, orders and other mandatory 
Writs, eto., to issue iu process to be used, issued or awarded by the said 
u^r s°al*^ Crown and Court of Judicature for the North-Western 

® ® ‘ Provinces, shall run and be in the name and style of 

Us, or of Our heirs and successors, and shall he sealed with the Seal of the 
said High Court. 

6. And We do hereby authorize and empower the Chief Justice of the said 

, . ^ High Court of Judicature for the North-Western 

Appointment of ofixcers. from time to time, as occasion may 

requii*e, and subject to any rules and restrictions which may be prescribed 
by the Governor-General in Council, to appoint so many and such clerks and 
other ministerial officers as shall be found necessary for the administration of 
justice, and the due execution of all the powers and authorities gianied and 
committed to the said High Court by these Our Letters Patent. [* * *] 
.Aud it is Our further will and pleasure, and We do hereby, for Us, Our Heirs 
and Successors, give, grant, direct and appoint that all and every officers 
and clerks to he appointed as aforesaid shall have and receive respectively 
such reasonable salaries as the Chief Justice shall, from time to time, appoint 
for each office and place respectively, and as the Lieutenaut-Goverrior of the 
North-Western Provinces, subject to the control of the Governor-General in 
Council, shall approve of: Provided always, and it is Our •will and pleasure, 
that all and every the officers and clerks to be appointed as aforesaid shall be 
resident wdthin the limits of the jurmdiction of the said Court so long as they 
hold their respective offices; hut 'this proviso shall not interfere with or pre- 
judice the right of any officer or clerk to avail himself of leave of absence 
■under any rules prescribed by the Governor-General in Council, and to absent 
himself, from the said limits during the term of such leave in accordance ■with 
the said rules. 

Admission of Advocates, Vaheels and Attorneys. 

7, And We do hereby authorize and empower the said High Court of 

^ ^ - . Judicature for the North-Western Provinces to ap- 

of Higk Com m prove, admit and enrol such and so many Advocates, 
■Vokeeb 1 b 4 Attomeys. ^ * Vakeels and Attorneys as to the said High Court shall 

seem meet; and such Advocates, Vakeels, and 
AttomeyB shall- be and are hereby authorized to appear for the suitors of the 
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said High Court, and to plead or to act or to plead and act, foi the said 
suitors, according as the said High Court may by its rules and directions- 
determine, and subject to such rules and directions. 


In making rules, for tke 
qualifications, etc. of Advo- 
cates, Vakeels and Attor* 
neys. 


8. And We do hereby ordain that the said High Court of Judicature for 
the North-Western Provinces shall have power to 
make rules for the qualification and admission of 
proper persons to be Advocates, Vakeels and Attor- 
neys-at-law of the said High Court, and shall be 
empowered to remove or to suspend from practice, 
on reasonable cause, the said Advocates, Vakeels or Attomeys-at-law ; and no 
person whatsoever but such Advocates, Vakee^ls or Attorneys shall be allowed 
to act or to plead for, or on behalf of, any suitor in the said High Court, 
except that any suitor shall be allowed to appear, plead or act on his own 
behalf or on behalf of a co-suitor. 


Civil Jurisdiction of the High Court. 


9. And We* do further ordain that the ^id High Court of Judicature, for 

Extraordinary original North-Western Provinces, shaU have power to- 

Civil oulisdiction. reknove, and to try and determine, as a Court of extra- 

ordinary original jurisdiction, any suit being or fall- 
ing within the jurisdiction of any Court, subject to its superintendence, when, 
the said High Court shall think proper to do so, either on the agreement of 
the parties to that effect, or for purposes of justice, the reasons for so doings- 
being recorded on the proceedings of the said High Court. 

10. ^ [And We do further ordain that an appeal shall lie to the said High 

Court of Judicature at Allahabad from the jud^ent^ 
Appeal from the Com t of (not being a judgment passed in the exercise of 
ffi|“oom"in“ppeiiate ^ppeUate jurisdiction in respect of a decree or order 
juiisdietion. ’ made m the exercise of appellate jurisdiction by a 

Court subject to the superintendence of the said High. 
Court, and not being an order made in the* exercise of revisional jurisdiction, 
and not being a sentence or order passed or made in the exercise of the power 


LEG. LEE. 

1 Substituted by amended Letters Patent, 
9th Deceniber, 1927. 


Cl. 8: Eeasonable Cause foe Eemoval 
OR Suspension op Advocate. — (Article by 
advocate amounting to hbel on Judges re- 
garding their capacity and in reference to 
their conduct as judges) . See 29 A. 25= 
34 I. A. 41 (P.C.). Bee also 22 A. 193 
=17 A. 498; 18 A. 174; 26 I.A. 

242=22 All. 49 (P.C.). Intimdat- 

wip a witness from giving evidence. 40 
^I.O. 819. Making reckless allegati<ms in 
petition without client’s instructions. 42 
A. 450=18 A.L.J. 419. The mere fact of 
conviction of any rimmat offe^^e implying 
moral turpitude can be sufficient basis in 
law for an order of suspension or dismissal 
of a pleader or a mukhtar only, but not of 
a vakil whose cases of misconduct are not 
provided for by the Legal Practitioners Act 
but by paragraph 8 of Letters Patent. Accord- 
ing t6 that paragraph, the High Court has 
a discretion to remove from practice on 
^reasonable cause any vaMl of the High 
Oouit aii,d the order is conclusive. 131 I.C. 
'fi7=8 O.W.N. 267=1931 O. l61. Where a 
C.C M — ^415 


practitioner is charged with an offence of a 
criminal nature, in such a case it is eminently 
fitting that criminal ‘prosecution should pre- 
cede disdpli'mrj action. Trial by Judged 
who framed charges undesirable. 1931 P.U* 
112=53 All. 183=35 C.W.N. 640=58 I.A. 
152=61 M.L.J. 130 (P.C.). ISee also note» 
under S. 13 of the Legal Practitioners Act.] 
Cl. 10: Effect of amendment op Cls. 
10 AND 27.-— The Let.ters Patent of the Alla- 
habad High Court has been amended by 
further Letters Patent, dated 9th December, 
1927, in two material respects. Cl, 10 of 
the Letters Patent of the Court provided 
for an appeal to the High Court against the 
decision of a single Judge of the Court, but 
under the change now made such appeal 
will lie only when the Judge against whose 
decision it is intended to prefer an appeal 
Certifies that the case is a fit one for appeal. 
Cl. 27 of the Letters Patent provided for 
the opinio)! of the senior Judge prevailing 
in certain cases when two Judges constitut- 
ing a Division Bench differed in opinion. 
This clause has been amended so as to do 
away with the opinion of the senior Judge 
prevailing in any case. (32 C.W.N. Jour- 
nal, p. slvi). This mne'^rneni of Letteni 
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of superintendence under the provisions of section 107 of the Government of 
India, Act or in the exercise of criminal jurisdiction) of one Judge of the 
said High Court or one Judge of any division Court, pursuant to section 108 
of the Governinent of India Act, and that, notwithstanding anything herein- 
before provided, an appeal shall lie to the said High Court from a judgment 
of one Judge ot‘ the said High Court or one Judge of any division Court, pur- 
sMant to section 108 of the Government of India Act, made in the exercise of 
appepllate jurisdiction in re’sppect of a decree or order made in the exercise 
of a[)i)ellate juiisdiction by a Court subject to the superintendence of the said 
High Court where the Judge who passed the judgme^it declares that the ease 
is a fit one for apppeal; but that the right of appeal from other judgments 
of Judges of said High Court or of such Division Court shall be to Us, Our 
Heirs, or Successors in Our or Their Privy Council, as he^reinafter provided.] 


Pateiit iia 'ictrospcctnc its opeiaiion 
in respect oi right ot‘ appeal. 32 C-W.N. 
1130=1928 0. (340 (F.B.)=48 C.L..1. 

150; See oo M.L.J. (Shoit Notes) 37. 
Second appeal disposed of piior to date on 
which amendment took effect — ^Appeal pre- 
ferred subsequent to that date — New provi- 
sion applicable. 52 B. 753=30 Bom.L.K. 
942=1928 B. o7I. Under this Cl. iO an 
appeal lies fioiii an o’ del of a single Judge 
passed in an appeal tiom an 'order. I.L. 
K (1937) All. 386=193(3 A. L.J. 1926=1937 
A. 165. The Tvord “ judgment covers not 
merely final ordeis but also preliminary or 
inteilocutoi\ oideis. 20 A.L.J. 801=45 
A. 66=1923 All. 44. As to the test to deter- 
mine whether an adjudication is or is not 
n judgment, 6ee 45 A. 66. A final decision 
Vhich effectually disposes of the appeal before 
the High Court amounts to a judgment whe- 
ther it amounts to a decree or not. If it 
does not amount to a decre, it would 
amount to an order. The word judgment 
in cl. 10 should not be read in a restricted 
sense and an appeal lies against an ord^ of 
remand pased by a single Judge under O. 
41, R. 2~3. 1933 A.L.J. 127=1933 A. 262 

(H.B.)=o5 A. 326. As a general working 
rule there ha^ grown up in the Allahabad 
High Court a practice legarding those mat- 
ters which aie mentioned in O- 41, R. 1, 
C. P. Code, as being generally appealable 
from a single Judge to a Bench. 20 A.L. 
J, 801=45 A. 66=1923 All. 44. Memooran- 
dnm of cross-objection is not maintainable 
in a Lettois Patent appeal. 3 A. 198. As 
to the nature of Letters Patent appeal, see 
148 I.O. 1175=1934 A. 551. See also 1922 
A. 65; 21 A. 207; 188 I.C. 33 (P.B.) 
(Order of single Judge on Original Side de- 
ciding claim under C.P.C., O. 21, R. 58). 
No application other than the one made im- 
mediately after the delivery of the judg- 
ment could be entertained and hence no ques- 
tion of the sufficiency or insufficiency of the 
cause which prevented counsel from making 
such aa application, or even of the existence 
or non-eXistence of- a canse, can arise. 202 
I.C. 162=1942 A.L.J. 326=1942 All. 260 
^( 2 )' 

^ Cases not ATvmLABLE.—- The order of a 


single Judge dismissing an application under 
8. 5, Limitation Act, and refusing to extend 
time is not a oudgment within the meaning 
of Cl. 10, Lettcis Patent, rfhd ar^cordingly 
no appeal lies fiom that order. 19357 A.l“ 
J. ()81=1935 A. 62(- (2). Order of single 
Judge on appeal from ordei of remand — 
Letters Patent appeal not maintainable. 1923 
A. 396; algo from the ordei of a single 
Judge of the High Court dismissing an apl 
peal fiom an order of the executig Court 
on an application undei 0. 21, R. 90 to 
set aside an execution sale. 39 A. 191= 
39 I.C. 460=15 A.L.J. 46; order refusing 
slay of execution of decree. I. L. R. 
(1940) A. 121=1940 A.L.J. 16=1940 
All. 242; order refusing to set aside abate- 
ment of second appeal by single Judge 
1939 A. 185=1. L.E. (1939) A. 19=1938 
A.L.J. 1107. See also I.L.R. 1938 B. 704 
=40 Bom.L.R. 658=1938 Bom 408; also 
against an order of a single liTndge of the 
High Court rejecting an application for re- 
view of judgment made by another Judge 
previously. 45 All. 535=84 I.C. 586 
=1923 A. 356; also against order on appli- 
cation for review of judgment. 21 A.L.J. 
341=45 A. 535=1923 A. 356; Order of 
Insolvency Judge not falling under sect 4 of 
the Pro. Ins. Act. 1942 A.L.J. 325=1942 
AH. 219 (F.B.). Order of sanc- 

tion for prosecution under S. 195, Cr. 
P. Code, is not a judgment within cl. 10; 
it is not appealable. 39 A. 147=36 I.C. 
585=14 A.L.J. 1230. No appeal lies under 
cl. 10, Letters Patent, against an order dis- 
mi^ing an application under sec, 491, Cr. 
Code. 1934 A.L.J. 684=1934 A, 606; nor 
from an order of gingle Judge in first ap- 
peal pending before Eim declaring that a 
ccitain person is the legal representative of 
a deceased party. I.L.R. 1937 All. 381= 
1936 A.L.J. 1381=1937 A. 392. 

Review. — No application for a review of 
judgment is allowable where the decree was 
given in an appeal under cl. 10 of the Let- 
ters Patent. 48 I.C. 476=16 A.L.J. 904. 
Per Batter ji and Bennett, JJ, There 
is a clear distinction between procedure and 
jurisdiction . A Bench heairng a Letters 
Patent appeal derives its jurisdiction to 
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11. And We do further ordain that the said High Const of Judicatus© for 
4 .ppeai from Courts in North-Western Provinces, shall be a Court of 

the^ Provinces. Appeal from the Civil Courts of the North-Western 

Provinces, and from all other Courts subject to its 
superintendence, and shall exercise appellate jurisdiction in such cases as are 
subject to appeal to the said High Court by virtue of ny laws or regulations 
now in force. 


12. And We do further ordain that the said High Court of Judicature for 

. . . . the North-Western Provinces shall have the like 

and^^l^aUcs^ power and authority with respect to the persons and 

estates of infants, idiots and lunatics within the 
North-Western Provinces, as that which is exercised in the Bengal Division of 
the Presidency of Fort William, by the High Court of Judicature at Fort Wil- 
liam in Bengal, but subject to the provisions of any laws or re’gulations now 
in force. 

13. And We do further ordain that, with respect to the law or equity and 

rule of good conscience to be applied to each case 
In tile exercise of extra- before the said High Court of Judicature for 

Sr the North-Western Provinces, in the exen-cise of its 

extaordinary original civil jurisdiction such law or 
equity and rule of good conscience shall (until otherwise provided) be’ the law 
or equity and rule of good conscience which have been applied to such case by 
any local Court having jurisdiction therein. 

14. And We do further ordain that, with respect to the law or equity and 

Bv Hiffh Court ia the ex- conscience to be applied by the said 

er^e of appeUate juris- High Court of Judicature for the North-Western 
diction. Provinces to each case coming be’fore it in the exercise 

of its appellate jurisdiction, such law or equity and 
rule of good conscience shall be the law or equity and rule of good conscience 


hear the appeal from the Letters Patent and 
not from tlie Code, because the Letters Pa- 
tent provides that such an appeal should lie 
to a Bench and the Code makes no such 
provision and as S. 114 is not intended to 
provide for the review of judgments passed 
in the exercise of jurisdiction derived from 
other laws. 53 A. 535—1931 A. 241 
(F.B.). 

Cl. 11. — ^No appeal lies against an order 
of remand by the Bis trie t Judge in an ap- 
peal. See 48 A. 684=1926 Alll. 669; 23 A. 
L.J. 965=48 A. 104=1926 All. 113. The 
term ‘‘rival courts’^ does not cover a tribu- 
nal created under a particular statute for a 
particular purpoge, a Court created 

under the TJ.P. Municipalities Act. 23 

A, L.J. 385=47 A. 513=1925 A. 380 (F. 

B. ). 

Cl. 12. — The jurisdiction of the Court 
of Chancery exists in the Allahabad High 
Court by reason of cl. 12 of Letters Patent, 
but^ the High Court will not exercise that 
jurisdiction in a case where an application 
yas made by the father as member of a 
joint Hindu family to be apopinted guar- 
dian of the property belonging to Ms minor 
sons. 50 AU. 709=1928 All. 709=26 A. 
L.J. 595. See also 112 I.C. 873. 


In a case where the father and the 
mother aie living apait, and where each of 
them claims to have the custody of the 
cliild, the main question for the considera- 
tion of Court is, what would be more con- 
ducive to the child's welfare, whether 
the child would be better looked after by 
the mother or by the father The Court 
has also to take into consideration ^e per- 
sonal law to which the parties are subject. 
1.50 T.C. 149=1934 A. L.J. 399=1934 A. 
722 (2). On an appication under cl. 12 of 
the Letters Patent praying that the applicant 
may be be appointed guardian of the person 
of a minor, the High Court has jurisdic- 
tion to grant the relief prayed for, even 
though the more appropriate remedy 
would be to make application to th^ Dis- 
trict Judge under S. 9 of the Guardians and 
Wards Act for the guardianship of the 
child. There is no general rule that the 
High Court should in all cases take action 
under cl. 12, as there may be cases in which 
complicated questions of fact have to be as- 
certained, and such cases might be more 
suitably dealt with in the Court of the Dis- 
trict Judge where witnesses could be exa- 
mined and cross-examined. 1934 A. L.J.. 
399=1934 A. 722 (2). 
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•which the Court in which the proceedings in ^uch (*ase were oiiginally instituted 
ought to have applied to such case. 


C rim inal J u risdiciion. 


15. And We do further ordain that the said High Court of Judicature, 

for the North-Western Provinces, shall have ordinary 
Ouiinaiy original crimi- original criminal jurisdiction in respect of all such 
nai jniisdiction of tlie High p 0 ;i;*c 5 ons \vithin the said Provinces as the High Court 

of Judicatme at Fort William in Bengal shall have 
criminal jurisdiction over at the date of the publication of these presents; and 
the criminal jurisdiction of the said last mentioned Hi£>h Court over such persons 
shall cease at such date: Provided, nevertheless, that criminal proceedings 
which shall at such date have been commenced in the' said last mentioned High 
Court shall continue as if these presents had not been issued. 

16. And We do further ordain that the said High Court of Judicature', for 

.r . , the' Noith- Western rPovinces, in the exercise of its 

uns 1 C ion as o persons Original criminal jurisdiction, shall be em- 

powered to try all pesrons brought before it in due course of law. 

17. And We do further ordain that the said High Court of Judicature, for 

the North-Western Provinces, shall have extraordin- 
Extra orc'inary original ori^nal criminal jurisdiction over all persons re- 
junsdict.on. jurisdiction of any Court 

now subject to the superinte^ndence of the Sudder Nizamut Adawlut, and shall 
have authority to try at its discretion any such persons brought before it on 
charges preferred by any Magistrate or other officer specially empowe^red by the 
Government in that behalf. 

18. And We do further ordain that there shall be no appeal to the said 

High Court, from any sentence or order passed or 
No appeai^ ^ from High made in any criminal trial before^ the Courts of 
original original criminal jurisdiction, which may he constitut- 
ed by one or more Judges of the High Court. But 
Court may reserve pcijuts if shall be at the discretion of any such Court to re- 

serve any point or points of law for the opinion of 
the said High Court. 

19. And We do further ordain that, on such point or points of law being 
so reserved as aforesaid, the^ said High Court shall 
have full power and authority to review the case, or 
such part of it as may be necessary, and finally deter- 
mine such point or points of law, and thereupon to 
alter the se’ntence passed by the Court of original 

jurisdiction, and to pass such judgment and sentence 
as to the said High Court shall seem right. 

20. And We do further ordain that the* said High Court of Judicature, for 
Appeals from Crimea] North-W^ern Provinces shaU be a Coiirt of 

Courts in the Pro^uuces Appeal from the Criminal Courts of the said Provin- 

ees and from all other Courts from which there is 
now an appeal to the Court of Suddp Nizamut Adawlut for the said Provin- 
ces, and shall exercise appellate jurisdiction in such eases as are subject to 
appeal to the said Court of Sudder Adawlut by virtue of any law now in force. 


High Court to review 
^ases on points of law re- 
served by one or more 
Judges of the said High 
Court. 


Or,. 15. — See 12 A.W.N. 2S6. Jnrisdie- nronertv maintainable. 112 I. C. 87.^=26 A. 
•tion of High Court — ^Hindu joint family — L.J. 595=1928 All. 709=50 All. 709. 
Application for appointment of guardian of 
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21. And We do further ordain that the said High Couit shall be a Court 

- . of reference and revision from the Criminal Courts 

re^sioii'o/'cri- Subject to its appellate jurisdiction, and shall have 
minai trials. power to hear and determinen all such cases reierred 

to it by the Sessions Judges or by any other officers 
now authorized to refer cases to the Court of Sudder Nizamut Adawlut of the 
North-Western Provinces, and to revise* all such cases tried by any Officer or 
Court possessing criminal jurisdiction, as are now subject to reference or to 
revision by the said Court of Sudder Nizamut Adawlut. 

22. And We do further ordain that the said High Court shall have power 

Hio-h Court may direct transfer of any criminal case or appeal 

the iJanster of a case from any Court to any other Court of equal or supe- 

one Couit to another. rior jurisdiction, and also to direct the preliminary 

investigation or trial of any criminal ease by any 
officer or Court otherwise competent to investigate or try it, though such case 
belongs in ordinary’' course to the jurisdiction of some other Officer or Court . 

Act under which punishments to he inflicted. 

23. And We do further ordain that all persons brought for trial before the 

Indian Penal Code High Court of Judicatuie for the North-Western 

Provinces, either in the exercise of its original juris- 
diction, or in the exercise of its jurisdiction as a Court of appeal, reference or 
revision, charged witlTany offe^nce for which provision is made by Act No. XLV 
of 1860, called the Indian Penal Code/' or by any Act amending or excluding 
the said Act which may have been papssed prior to the publication of these 
prpese*iits, shall be liable to punishment under the said Act or Acts, and not 
otherwise . 

24. And Wo do furher ordain that whenever it shall appear to the 

Lieutenant-Governor of the North-Western Provin- 
Judges may be authorized subject to the contiol of the Governor-General 

of “LTuiT or^ wm- C^o™cil, convenient that the jurisdiction and power 

mission. ^ these Our Letters Patent, or by the recited Act, 

vested in the said High Court, should be exercised in 
any place within the jurisdiction of any Court, now subject to the superinten-^ 
denct^ of any Sudder Dewany Adawlut or the Sudder Nizamut Adamlut of the 
North-Western Provinces, other than the usual places of sitting of the said 
High Court, or at several such places by way of circuit, the proceedings in cases- 
before the said High Court, at such place or places, shall he regulated by any 
law relating thereto which has been or may be made by competent legislative 
authority for India. 

Testamentary and Intestate Jurisdiction. 

25. And We do further ordain that the said High Court of Judicature, for 

, the North-Western Provinces, shall have the like 
power and authority as that which is now lawfully 
® ^ ’ exercised within the said Provinces, by the said High 

Court of Judicature at Fort William in Beligal, in relation to the granting of 
probates of last wills and testaments, and letters of administration of the goods, 
chattels, credits and all other effects whatsoever of pe*rsons dying intestate ; and 
that the jurisdiction of the said last mentioned High Court in relation thereto 
shall cease from the date* of the publication of these presents : Provided always 
that any proceedings already commenced in relation to any of the matters afore- 
said in the said last mentioned High Court shall continue as if these* presents 
had not been issued : Provided also that nothing in these Letters Patent contain- 


Cl. 22 . — A village panchayat Court is a zngs pending in one such Court to another. 
Court for purposes of cl. 22 and the High 21 A.L.J. 925=46 A. 167=1924 A. 265. 
Court has got the power to transfer proceed- 
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ed shall interfere' 'with the provisions of anj law -whieli has been made by 
competent legislative authority for India, b> which power is given to any 
other Court to grant such probates and letteis of administration. 

Matrimonial jurisdichon. 

26. And We do further ordain that the said High Court of Judicature for 

Matiimomal ainsdiction. the Noith-Westerii Piovinces shaU have juiisdiction 
Within the said ProMiicts m matters matnmomal 
between Our subjects professing the Christian religion: Provided always that 
nothing therein contained shall be held to interfere with the exercise of any 
Jurisdiction in matters matrimonial by any Court not established by Royal Char- 
ter Avithin the said Province^ lawfully possessed thereof. 

Powers of single Judges and Divisiem Courts, 

27. And We do hereby declare that anj function which is hereby directed 
Judges and Divi- be performed by the said High Court of Judiea- 

Sion Courts. for the North- Western Provinces, in the exer- 

cise of its original or appellate jurisdiction, may be 
performed by any Judge or by au 3 " Division Court thei?eof, appointed or con- 
stituted for such purpose ^ [in pursuance of section 108 of the Government of 
India Act, 1915]; and if such , Diviision Court is composed of two or more 
Judges, and the Judges are divided in opinion as to the^ decision to be given 
on any point, such point shall be decided according to the opinion of the 
majoiity of the Judges, if there shall be a majority; but if the Judges should 
be^ equally divided, ^[they shall state the point upon which they differ and the 
case shall then be heard upon that point by one or more of the other Judges 
and the point shall be decided accor^ding to the opinion of the majority of 
the Judges who have heard the case including those who first heard it.] 

Civil Procedure. 


28. And We do further ordain that it shall be lawful for the said High 

Court of Judicature for the North-Western Provin- 
^Regulation of proceed- from time to time to make rules and orders for 

the purpose of adopting, as far as possible, the pro- 
visions of the Code of Civil Proredure, being an Act passed by the Governor- 
General in Council and being Act No. VIII of 1859, and the’ provisions of any 
law which has been or may be made, amending or altering the same, by com- 
petent legislative authority for India, to all proceedings in its testamentary, 
intestate and matrimonial jurisdictions, respectively. 

Criminal Procedure, 

29. And We do further ordain that the proceedings in all criminal cases 
Begulatioa of proceed- which shall be brought before tbe said High Court, 

in the exe^rcise of its ordinary original criminal juris- 
diction, shall be regulated by the procedure and prae- 


LEG. EEF. 

1 Substituted by the amending Letters 
Patent, dated 11 th March, 1919, and 9th 
December, 1927. As to the effect of amend- 
ment of this clause, see notes under cl. 10 , 
swgra. 


Cl. 27.See 2 N.W.P. 117; 26 A. 10; 
11 A. 176. Letters Patent appeal — ^Differ- 
ence of opinion between two Judges — ^Pro- 
cedure. 137 I.G. 58=1932 A. 195. When 
a Bench differ in opinion on certain points 
of law, nnder S. 98, C.JP. Code, they may 
-state those points and the hearina bv the 
^ther Judges is confined to the specific points 


stated and cannot cover the whole case 
again. S. 98 is confined to points of law 
only but the newly added gub-S. (3) mak^s 
it <*ub,iect to the pro\dsions of the 
Patent, Cl. 27 of which .‘i^ates that tne 
fOiiit'- w»f 71 a} be referred to tfie 

other Bench. This claiise is wider thau S. 
98 of the C. P. Code, because, it covers 
points of facts as well points of law. But 
in both cases? only the points of difference 
should be stated and not the whole case- 
1933 A.L.J. 1127=1933 A. 861 (F.B.). 

also I.L.B. (1938) All. 972=1938 A. 
L.J. 1027=1938 All. 641 (F.B.). 



Letters Patent (Allahabad). 


33^9 


Cl. 30] 

tiee whicli was in use in the High Conrt of Judicature for Fort "Wiiliaiiu inr 
BeniAaL immediately before the publication of these presents, subject to any 
law which has been or may be made in relation thereto by competent legisla- 
tive authority tor inuia; and that the proceedings in all other criminal cases 
shall be regulated by the Code of Criminal Procedure, prescribed by an Act 
passed by the Governor-General in Council, and being Act No. XXV of 1861, 
or b} such further or other laws in relation to criminal procednre as may have 
been 01 may be made by such authority as aforesaid. 

Appeals io Pnvy Council, 


30, And We do further ordain that any person or persons may appeal to 
, Us, Our Heirs and Successors, in Our or Their Privy 

owei 0 appe • Council, in any matter not being of criminal jurisdic- 

tion, from any final judgment, decree or order of the said High Court of 
Judicature for the North-Western Provinces, made on appeal, and fr 9 m any 
filial judgment, decree or order made in the exercise of original jurisdiction by 
the Jndgt^Q of the said High Court, or of any Division Court from wihieh an 
appeal shall lie to the said High Court, under the provisions contained in the 
10th clause of these presents; Provided, in either ease, that the sum or matter 
at isMie is of the amount or value of not less than 10,000 rupees, or that such 


Cl. 30. — ^In an application by a pleader 
for leave to appeal to the Privy Council 
from an order suspending him from practice 
for contempt of Court committed personaHy, 
he^d, that the Allahabad High Court can 
grant leave either under S. 109 (c), C.P. 
Code Or S. 30, Letters Patent. 1933 A.L. 
J. 273=1933 A. 225=55 A. 246. 

Final okdee’^ — Meaning of — Refusal of 
temporary injunction not final order. 1941 
A.L.J. 508=1941 All. 367=1. L.B. (1941) 
All. 666, 

Proceeding under Bar Councils Act eor 

MISCONDUCT OF ADVOCATE — ^LeAVS TO APPEAL 
TO Privy Council. — When special power Jias 
been conferied upon the High Court under 
S. 10, Bar Councils Act, to get an inquiry 
made into the alleged misconduct of an ad- 
vocate and on receipt of the finding to fix a 
date for the hearing of the case and to hear 
the parties concerned and then pasg such, 
final orders in the case as it thinks fit and 
make an order as to the payment of the 
costs of the inquiry and of the hearing in 
the High Court, and if necessary, later on 
to review its order, the High Court in such 
proceedings is acting judicially and not 
merely in an administrative capacity. The 
entire proceeding is a hearing before the High 
Court and orderg for the payment of costs 
of such proceedings can be passed. No 
doubt, in essence, the action taken is a dis- 
ciplinary action but the proceeding in itselfi 
is in the nature of a judicial proceeding and 
the mquiry is a public inquiry in which the 
parties concerned are entitled as of right to 
he heard. It cannot therefore be said that 
in such a judicial proceeding, the High 
^urt is not excercising any *jurigdiction^ 
vfithin the meaning of cl, 30, Letters Patent. 


Such a jurisdiction is not an appellate juris- 
diction, nor is it a criminal jnrisdcton. As 
it is the High Court only which passes fijial 
orders in the case on the receipt of the find- 
ing, it must he held to be exercising origi- 
nal jurigdiction and not any appellate juris- 
diction. The Older passed in such a pro- 
ceeding is therefore an order passed in the 
exercise of original jurisdiction of the High 
Court, conferred upon it by the Indian Bar 
Councils Act, modifying to some extent the 
power conferred upon it by the Letters 
Patent. The Btigh Court has therefore 
jurisdiction to grant leave to appeal to His 
Majesty in Council provided it is satisfied 
that it is a fit and proper case . In the case 
of an advocate the High Court found that 
not only was the filing of the fee certificate 
contrary to the rules framed by the High 
Court but that he acted in bad faith in filing 
it. The point raised was that there was 
some contradiction in the two sub-sectiona 
of the Rule at the time when the advocate 
had got his form of certificate printed, which 
contradictions had been lately removed by 
amendment, that there was latitude allowed 
to him inasmuch as it was provided that the 
certificate shall be ‘so far as is possible* in 
the forn^ prescribed and that in filing a certi- 
ficate he had made it clear in it that he had 
not received the amount in cash but had ac- 
cepted a promisory note in lieu of the fee. 
Beld, that this was a case which should be 
certified as a fit one for appeal to the Privy 
Council under S. 109 ( 0 ), 0. P. Code, or 
at any rate under Cl. 30, Letterg Patent- 
56 All. 702=1934 A.L.J, 722=1934 A. 
898. As to principles governing grant of 
leave to apeal to Privy Council, see 1941 AIL 
9 . 
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judgment, decree or order shall involve, directly or indirectly, some claim, de- 
mand or question to or lespecting property amounting to, or of the value of, 
not less lhau 10,000 rupees ; or from any other final judgment, decree or order 
made eithe? on appeal or otherwise as aforesaid, when the said High Court 
shall declare that the case is a fit one Lor appeal to Us, Our Heirs or Succes- 
sors, in Our or Their Privy Council: subject always to such rules and orders 
as are now in force, or may, tiom time to time, be made, respecting appeals 
to OurselvC', in Council from the Courts of the said Provinces, except so far as 
the said cxh>ting rules and orders, respectively, are hereby varied: and subject 
also to such further mles and ordei*s, as We may with the advice of Our Privy 
Council, hereafter make in that behalf. 

31. And We do further ordain that it shall be lawful for the said High 

. , ^ , Court of Judicature for the North-Western Provinces 

to-t^^uMuainr ■ its discretion on the' motion, or if the said High 

Court be not sitting, then for any Judge of the said 
High Court, upon the petition of any party who considers himself aggrieved by 
any prelinainary or interlocutory judgment, decree, order or sentence of the 
High Court, in any such proee'edings as aforesaid, not being of criminal juris- 
diction, to grant permission to such party to appeal against the same to Us, Our 
heirs and Successors in Our or Their Privy Council, subject to the same rules, 
regulations and limitations, as are herein expressed respecting appeals from 
final judgments, decrees, orders and sentences. 

32. And We do further ordain that, from any judgment, orde^r or sentence 
Appeal in criminal cases, of said High Court of Judicature for the North- 

etc. Western Provinces, made in the exercise of original 

criminal jurisdiction, or in any criminal case where 
any point or points of law have been reserved for the opinion of the said High 
Court in manner hereinbefore provided, by any Court which has exercised ori- 
ginal jurisdiction, it shall be lawful for the person aggrieved by such judgment, 
order or sentence to appeal to Us, Our he^rs or Successors in Council : Provided 
the said High Court shall declare that the case is a fit one for such appeal and 
under such conditions as the said High Court may establish or require, subject 
always to such rules and orders as We may, with the advice of Our Privy 
Council, hereinafter make in that behalf. 


33. And We do further ordain that, in all casds of appeal made from any 
- . . judgment, orde^r, sentence or decree of the said High 

Juffleatoe top tte Nopli-W^tem Pto™. 
Other documenta. Us, Our heirs or Successors, in Our or Their 

Privy Council, such High Court shall certify and 
transmit to Us, Our heirs and Successors, in Our or Their Prhy Council, a true 
and correct copy of all evidence, proceedings, judgments, decrees and orders 
had or made* in such cases appealed, so far as the same have relation to the 
matters of appeal, such copies to be certified under the seal of the said High 
Court, and that the said High Court shall also certify and transmit to Us, Our 
heirs and Successors, in Our or Their Privy Council, a copy o| the^ reasons givei;! 
by the Judges of such Court, or by any such Judges, for or against the judg- 
ment or determination appealed against. 


And We do further ordain that the said High Court, shall, in all case^ of 
appeal to Us, Our heirs or Successors, conform to and execute or cause to be 
executed, such judgments and orders as We, Our hears or Sueressors, in Our or 
Their Privy Council, shall think fit to make in the premises in such manner as 
ariy original judgment, decree or decretal orders or other orddr or rule of the 
«aid High Court, should or might have been executed. 
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Calls for Records, etc., hy the Government. 

34. And it is Our further will and pleasure that the said High Court of 

Judicature for the North-Western Provinces shall 
High Court to comply comply with such requisition as may be made by the 
’With requisition fiom Gov- Q-oveiTimeTit for lecords, returns and statements in 
ernmeat ±ox records, etc. ^ Government may 

deem proper. 

Powers of Indian Leyislature preserved, 

35. And We do further ordain and declare that all the provisions of these 

Our Letters Patent are subject to the legislative 
Powers of Indian Legis- of Governor-General in Legislative Conn- 

la uie preserve . GovfeJmor-General in Council 

under section 71 of the Gove'rnment of India Act, 1915, and also of the Gover- 
nor-General in cases of emergency under section 72 of that Act and may be in 
all respects amended and altered thereby. 

In witne'ss whereof We have caused these Our Letters to be made Patent. 
Witness Ourself at Westminster, the seventeenth day of March in the twenty- 
ninth year of Our reign. 

By warrant under the Queen’s Sign Manual. 

(Sd.) C. EOMILIjY. 
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2. High Court at Madras to be con- 
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3. Judges of the said High Court to be 
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4. Clerks, etc., of the said High Court 
to be continued, 

5. Declaration to be made by Judges. 
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Attorneys* 
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is. By the High Court in the exercige of 

ordinary original civil jurisdiction. 

C.G.M.— 416 


Cl A USES. 
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MatdimotiiQl JimsdicLion, 

35. Matiimonial ^misJicUon, 

Tmoefs of SnigU Judges and Division 

Com t$, 

36. Single Judges and Division Courts. 

Ciiil Procedure^ 

37 Regulation of proceedings, 

Cri mi nal Procedure . 

38. Regulation of proceedings. 

Appeals to Privy CounciL 

39. Power to appeal, 

40 Vppeal from interlocutory judgments. 


Clauses. 

41 Appeal in criminal cases. 

42. Rule ab to tiansmission of copies of 
evidence and other documents. 

Callb for Secordb, ctc,t hy the Government 

43. High Comt to comply with requisi- 
tion from Goovemment for records, etc. 

44. Po-we’s of Indian Legislature pre- 

beived. 

45. Provisions of former Letters Patent 

inconsistent with these Letters Patent to be 
void . I 


[jV. B — As the Letters Patent for Madras, Bombay and Calcutta are 
all in very similar terms the Letters Patent, Modears, i^ given as the main 
one, and the differences in the wording of the other two Lettrrs Patents 
indicated within square brackets.] 

For the High Court of Judicature for the Presidency of Madras. 

Bearing date the Twentf-eighth day of December, in the Twenty-ninth 
year of the lleigii of Victoria in the year of Oiir Lord, One thousand eight 
hundred and sixty-five. 

Victoria, by the Grace of God, of the United Kingdom of Great Britain 
and Ireland, Queen, Defender of the Faith . To all to 
Recital of Acts 24 & 25 these Presents shall come, Gieeting: Whereas 

* by an Act of Parliament passed in the twenty-fourth 

and twenty-fifth years of Our Reign, entitled ^^An Act for establishing High 
Cou’'t«! of Judicature in India.’’ It was, amongst other things, enacted that it 
should be lawful for Her Majesty, by Letters Patetnt iindr the Great Seal of 
the United Kingdom, to "erect and establish a High Court of Judicature at 
Madras, for the Presidenry of Madras aforesaid [at Port William in Bengal, 
for the Bengal Division of the Preside^nry of Fort William aforesaid] [at 
Bombay for the Presidency of Bombay aforesaid] and that such High Court 
should consist of a Chief Justice and as many Judges, not exceeding Fifteen, as 
Her IVIajesty might, from time to time^ think fit to appoint, who should be selec- 
ted -fiom among persons qualified as in the said Act is declared: Provided 
always that the persons who at thef time of the establishment of such High Court 
were Judges of the Supreme Court of Judicature, and permanent Judges of the 
Court of Sudder Dewany Adawlut or Sudder Adawit of the same Presidency, 
sbonid be and become Judges of such High Court, without further appointment 
for that purpose, and the Chief Justice of such Supreme Court should become 
the Chief Justice of such High Court, and that upon the establishment of such 
High Court as aforesaid, the Supreme Court and the Court of Sudde^r Dewany 
Adawdut and Faujdarry Adawlut at Madras [Calcutta] [Bombay] in the said 
Presidency, should be abolished: 

And that the High Court of Judicature so to be established should have 
and exercise all such civil, criminal, admiralty and vice^admiralty, testamentary, 
intestate and matrimonial jurisdiction, original and appellate, and all such 
powers and authority for, and in relation to the administration of justice in the 
said Presidency as Bfer Majesty might, by such Letters Patent as aforetoid, 
grant and direct, subject, however, to such directions and limitation as to the 
l^ercise of original, civil and criminal jurisdiction beyond the limits of the 
Preisidency-town, as might be preserbed thereby; and, save as by such Letters 
Patent,^ might be otherwise directed, and subject and without prejudice to the 
le^lative powers in relation to the matters aforesaid of the Governor-General 
*01 India in Council, the High Court so to be '^established should have and exer- 
<eise all jurisdiction, and every powe^ and authority whatsoever, in any manner 
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vested in any of the Courts in the same Presidency abolished under the said Act 
at the time of the abolition of such last mentioned Courts : 

A.nd where^as We did upon full consideration of the premises, think fit 
to ei>ect and establish, and by Our Letters Patent undei the Great Seal of the 
United Kingdom of Great Britain and Ireland bearing date at Westminster, the^ 
twenty-sixth day of June in the Twenty-fifth Year of Our Eeign, in the year 
of our Lord, One thousand eight hundred and sixty -two, did accordingly, for 
Us, (>ar heirs and Successors, erect and establish at Madras, for the Presidency 
of Madras aforesaid, a High Court of Judicature, which should be called the 
High Court of Judicature at Madras [at Fort Wfiliam in Bengal for the Bengal 
Division of the Presidency of Fort William aforesaid, a High Court of Judica- 
ture which should be called the High Court of Judicature at Fort William 
in Bengal] [at Bombay, for the Presidency of Bombay aforesaid, a High Court 
of Judicature which should be called the High Court of Judicature at Bom- 
bay] and did thereby constitute the said Court to be a Court of Record; and 
whereas We did thereby appoint and ordain, that the said High Court of 
Judicature at Madras [Fort William in Bengal] [Bombay] should, until further 
or other provision should be made by Us, or Our heirs and Successors in that 
behalf, in accordance vrith the recited Act, consist of a Chief Justice and five 
Judges, and did thereby constitute and appoint ce'rtain persons, being respect- 
ively qualified as in the said Act is declared, to be Judges of the said High 
Court* 

And whereas by the said recited Act it is declared lawful for He^ 
Majesty, at any time within three years after the establishment of the said 
High Court, by Her Lette’rs Patent, to revoke all of such parts or provisions 
as Her Majesty might think fit of the Letters Patent by which such Court 
was established, and to grant and make such other powers and provisions as 
Her Majesty might think fit, and as might have been granted or made^ by such 
first Letters Patent; 

And whereas by the Act of the twenty-eighth year of Our Reign, chap- 
ter fifteen, entitled ‘‘An Act to extend the term for gi^anting fresh Letters 
Patent for the High Courts in India, and to make further provision respecting 
the territorial jurisdiction of the said Courts,’’ the time for isuing fresh Let- 
ters Patent has been extended to the’ first of January, One thousand eight 
hundred and sixty-six: 

And whereas, in order to make further provision respecting the consti- 
tution of the said High Court, and the administration of justice thetreby, it is 
expedient that the said Letters Patent, dated the twenty-sixth of June, One 
thousand eight hundred and sixty-two, should be revoked, and that some’ of the 
powers and provisions thereby granted and made should be granted and made 
with amendments and additional powers and provisions by fresh Letters Pate’nt . 

1. Now know ye that We, upon full consideration of the premises and of 
Our special grace, certain knowledge, and mere motion 
Letters thought fit to revoke, and do by these presents 

^ ^ * (from and after th^ date of the’ publication thereof, 

as heinafter provided, and subject to the provisions thereof) revoke Our 


Cl. 1 . — ^Bombay cases — Scope and ap- 
plicability of the Letters Patent, and nature 
of powers conferred thereby, see 32 B. 106 
=10 Bom.L.B. 21; 21 Bom.L.B. 274; 13 
Bom.L.R. 558. 

Madras Cases. — Amended Letters Pa- 
tent does not take effect retrospectively. 
The institution of a suit carries with it the 
implication that appeals then in force are 
preserved to it through the rest of its course 


unless the legislatuie has eithei abolished 
the Couit to which an appeal then lay or has 
expressly 01 by necessary inteudment given, 
the act a reti ospective effect. Where the 
plaint was piesonted on the 30th July, 1919, 
the second appeal was preseuted on the 15th. 
July, 1924, andvthe same was decided on the 
9th February, 1928, and a Letters Patent ap- 
peal was subsequently fled, but meanwhile, 
on the 31st January, 1928, the amended Let- 
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said Letters Pateui oi' the Twenty-sixth of June, One thousand eight hundred 
and sixty-t\No, except so far as the Letters Patent of the forty-first year of His 
llajesty' Kina (teoi^e the Third, dated the twenty-sixth of December, One 
thousand eight hundred, establishing a Supreme Court of Judicature^ at Madras 
[Fort Wiiiiam in Bengal] [Bombay] Avere revoked or determined thereby. 

2 And We do hy these presents, grant, direct and ordain that, notwith- 
standing the revocation of the said Letters Patent of 
Huh Coint at Madras to TAventy-sixth of June, One thousand eight hund- 
he continue . sixty-two. the High Court of Judicature 

called the High Court of Judicature at Madras, shall be and continue, as from 
the time of the original erecitop and establishment thereof, the High Court of 
Judicature at Madras [Port Wiiiiam in Bengal] [Bombay] for the Presidency 
of Madras aforesaid [Bengal Division of Fort William aforesaid] [Bombay 
aforesaid] ; and that the said Court shall be and continue a Court of Eecord, 
and that all proceedings commenced in the said High Court prior to the date 
of the publication of these Lette^rs Patent shall be continued and depend in the 
said High Court as if they had commenced in the said High Court after the 
date of such publication, and that all rules and orders in force in the said 
High Court immediately before the date of the publication of these Letters 
Patent shall continue in force except so far as the same are altered hereby, 
until the same are alte^’ed by competent authority. 


3. And We do hereby appoint and ordain that the person and persons who 

shall immediately before^ the date of the publication 

Judges of tile said High Letters Patent be the Chief Justice or Judges 

Court to be continued. 

High Colli t of Judicature at Madras [Fort William in Bengal] [Bombay] 
shall continue to be the Chief Justice and Judges, or Acting Chief Justice or 
Judges of the said High Court, until further or other provision shall be made 
by I''s or Our heirs and Successors, in that behalf, in accordance with the said 
recited Act for establishing High Courts of Judicature in India. 

4. And We do hereby appoint and ordain that every clerk and ministerial 

officer of the said High Court of Judicature at Madra 

m^h (Sr ®*to’ be eo?-an“a WnUam in Bengal] [Bombay] appointed by 

uuneourt to beeontinuea. Letters Patent of tbe Twenty-sixth 

June, One thousand eight hundre^d and sixty-two, shall continue to hold and 
enjoy his office and employment, Avith the salary thereunto annexed until he be 
removed from such office and employment; and he' shall be subject to the like 
power of remoA^al, regulations and proAUsions as if he were appointed by virtue 
of the Letters Patent. 


5. 


made 


And We do he^i'eby ordain that the Chief Jcstice and every Judge who 
shall be from time to time appointed to the said High 
Court of Judicature at Madras [For William in 
Bengal] [Bombay] previously to entering upon the 
execution of the duties of his office, shall make and subscribe the following 
declaration before such authority or person as the Governor in Council may 
commission to receive it: — 


Declaration to be 
by Judges. 


'H, A.B.y appointed Chief Justice or (a Judge) of the H5gh Court of 
Judicature at Madras, do solemnly declare that I will faithfully perform the 
duties of my office to the best of my ability, knowledge and judgment. ” 


ters Patent came into effect in tbe Madrai 
Presidency, Seld, that tbe appeal wai 
maintainable and that tbe amended Letter: 
Patent did not take effect retrospectively 
52 M. 3661=1929 M. 381=56 M.L.J. 361 


(F.B.). C. P. Code does not control tbe 
provisions of tbe Letters Patent. See 65 
M. 915=1933 M. 570=65 M.L.J. 222 
(T.B.). 
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6 . And We do liereby grant, ordain and appoint that the said High Court 

of Judicature at Madras [Fort William in Bengal] 

* [Bombay] shall have^ and use, as occasion may require, 

a seal be’aiing a device and impression of our Boyal Arms, ivith an exergue ox 
label surrounding the same, with this inscription, '^The Seal of the High Court 
at Madras’’ [Fort William in Bengal] [Bombay] . And We do further grant, 
ordain and appoint that the said seal shall be delivered to and kept in the 
custody of the Chief Justice and in case of the vacancy of the office of Chief 
Justice, or during any absence of the Chief Justice, the same shall be delivered 
over and kept in the custody of the person appointed to act as Chief Justice 
under the provisions of section 7 of the said recited Act: and We do further 
grant, ordain and appoint that, whensoever it shall happen that the office^ of 
Chief Justice or of the Judge to whom the custody of the said' seal be commit- 
ted shall be vacant, the said High Court shall be and is hereby authorised 
and empowered to demand, seize and take the said seal from any person or 
persons whomsoever, by what ways and mdans soever the same may have come 
to his, her or their possession. 

7 . And We do hereby further grant, ordain and appoint that all writs, 

summons, precepts, rules, orders and other mandatory 
Writs etc., ^ process to be used, issued or awarded by the said High 

under seal. ' Court of Judicature at Madras [Fort William in 

Bengal] [Bombay] shall run and be in the name and 
style of Us, or of Our heirs and Successors, and shall be sealed with the seal 
•of the said High Court. 

8 . And We' do hereby authorise and empower the Chief Justice of the 

-n^r 7 , 4 s said High Court of Judicature at Madras [Fort Wil- 

Appointment of offlcera. [Bombay] from time to time, as occa- 

sion may require, and subject to any rules and restrictions which may be pre- 
scribed by the Provincial Government to appoint so many and such clerks and 
other ministerial officers as shall be found necessary for the administration of 
justice', and the due execution of all the powers and authorities granted and 
committed to the said ^igh Court by these Our Letters Patent. 

![**'*] And it is Our further will and pleasure, and We do hereby for 
Us, Our heirs and Successors, give, grant, direct and appoint that all and every 
the' officers and clerks to be appointed as aforesaid shall have and receive res- 
pectively such reasonable salaries as the Chief Justice shall, from time to time, 
appoint for each office and place respectively, and as the Central Government 
shall approve of: Provided always, and it is Our will and pleasure that all 
and e'v'ery the officers and clerks to be appointed as aforesaid shall be resident 
wdthin the limits of the jurisdiction of the said Court, so long as they shall 
hold their respective offices: but this proviso shall not interfere with or pre- 
jadiee the right of any other officer or clerk to avail hinrself of leave' of ab- 
sence under any rules prescribed by the Central Government in and to absent 
himself, from the said limits during the' term of such leave, in accordance 
with the said; rules . 

Admission of Advocates^ Vakeels and Atiamey^. 

9. And We do hereby authorize and empower the said High Court of 
Powers of High Court in J^<iicature at Madras [Port William in Bengal] 

admitting Advocates, Va- [Bombay] to approve, admit and enrol such and so 
keels and Attorneys. many Advocates, Vakeels and Attorneys, as to the 

said High Court shall seem meet, and such Advocates, 


LEG. BEE. 

^Bep. by amending Letters Patent, dated 
llth March, 1919. 


Ch. 8 — ^Habeas cases. — d. 8 does not 
widen the juiisdiction given to the Conrt in 


civil and ciiininal matters by Cls. 21, 22 and 
23, 36 M. 72=23 M.L.J. 393. 

Cls. 9 AND 10 — ^Madras cases. — See r. 
128 of the Madras Insolvency Buies 
1910, cited in the Original Side Buies, pub- 
blished by the Madras Law loumal Office^ 
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Vakeels and Attorneys shall be and are hereby authorized to appear for the 
suitors of the said High Court, and to plead or to act, or to plead and act for 
the said suitors, according as the said High Court may by its rules and direc- 
tions determine, and subject to such rules and directions . 

10. And We do here^by ordain that the said High Court of Judicature at 
Madras [Poit William in Bengal] [Bombay] shall 
In niaMng rules for tlie power to make rule^ for the qualification and 

quahficauo^, et^ 0 A vo- of proper persons to be Advocates, Vakeels 

' and AtTorney^at-Law of the said High Court and 
shall be empowered to remove or to suspend from 
practice on reasonable cause the said Advocates, Vakeels or Attorneys-at-Law 
and no person whatsoever but such Advocates, Vakeels or Attorneys shall be 
allowed to act or to plead for or on behalf of any suitor in the said High Court, 
except that any suitor shall be allowed to appear, plead or act on his own behalf, 
or on behalf of a co-suitor. 


1927 Ed., p. 259. Vakils have a right of 
audience on the Original Side of the Madras 
High Court, but attorneys have no such right. 
[1 M. 24 (F.B.), Foil.] 37 I.C. 609 = 31 M. 

L. J. 698. See also 1937 M. 1937= (1987) 2 

M. L.J. 552 (F.B.). Bight of audience of 
agent of party holding pouer of attorney 
with power to conduct proceedings in Court. 
E. 533 of the Oiiginal Side Eiilos of the 
Madras High Court of 1902 is not uJti'a 
vires of the Letters Patent. 31 M.L.J. 098. 

Cl. to. — Notes under secs. i3 and 14, 
Legal Practitioners Act.] 

IVLvninvs cases: ‘^Etasonable CAUSE^^ — 
Where a vakil, though acquitted of personal 
fraud, permitted his clerks, guilty to his own 
knowledge, of practising fraud and gross 
deception upon his client, to continue in cor- 
respondence with him, there is “reasonable 
cause’’ to suspend the Vakil from practice 
under cl. 10. 35 M. 543=39 I. A. 191=23 

M.L..T. 114 (P.C.). Cheating a client first 
and then fal.'sely asserting title against him. 
40 M. 69. Making unfounded allegations 
against Judge. 21 M.L.J. 76. VakiPs pro- 
fession fi misconduct — ^Perjury — Asserting 
absolute title in himself — Getting a conve- 
yance benimi. 39 I.C. 289=40 M. 69. Sug- 
gestion that he is in a position to influence 
a judge in his favour. 23 I.C. 789 = 26 M. 

L. J. 429. Disciplinary proceedings un'^er 
cl. 10 are not appealable under cl. 39; 
as to whether the High Court has power to 
give leave to appeal to the Privy Council 
from an order passed in the exercise of such 
jurisdiction. See 39 M. 128=29 M.L.J, 16; 
43 M.L.J. 382=1922 M. 440 (F.B.). A 
Bench of three Judges can hear and dispose 
of an enquiry against a legal practitioner 
under cl. 10 as provided by the Eules of the 
High Court. 51 M. 857=1932 M. 131=61 

M. L.J. 148 rP.B).’ See also Notes under 
secs, 12-14, T.egil Practitioners Act, 1879 
and see. 10, Bar Councils Act. 

Cl. 10 — Bombay cases. — ^It must not be 
supposed that a Court of justice has not the 
power to remove an Attorney if he is nnfit 
to be entrusted with a professional status 
and character. If an Attorney be found 


guilty of moral delinquency in his prhate 
character, there is no doubt that he may be 
struck oil* the Koll. Contempt of C urt when 
committed by an Attorney in a private capa- 
city can be’ of such a nature as to show 
protessional unfitness. There can be no gros- 
ser contempt on the pait of an Attorney than 
to allege that a Judge has acted with preju- 
<Uie, bias and malice in the course of his 
judicial duties, that he decided a case not 
according to his own convictions but to 
please somebody else and that he abused his 
powers as a Judge and acted dishonesty and 
in bad faith. The fact that such allega- 
tions are contained in a notice sent by the 
Attorney under sec. 80, C. P, Code, to a 
Judge in respect of certain remarks made 
by the Judge in a judgment in a case in 
which 1he Attorney was a witness is no 
ground for holding that no offence is com- 
mitted. No one by merely filing or threaten- 
ing to file a suit and calling his communica- 
tion a notice under sec. 80, C. P. Code, can 
insult and vilify a Judge in that manner. 
The fact that the scandalous allegations are 
contained in a notice under sec. 80, Cr P. 
Cade, cannot therefore prevent them from 
being contempt of Court, and the Attorney 
who makes such allegations renders himself 
liable to be dealt with under the disciplinary 
powers of the High Court under cl. 10. 195 
I.C, 359=43 Bom.L.R. 250=1941 Bom. 228 
=I.L.R. (1941) Bom. 548. Cl. 10 of the 
Letters Patent which empowers the High 
Court to remove or suspend from practice 
advocates, vakils, or attorneys on “reason- 
able cause’’, gives a wide discretion to the 
Court in legard to the exercise of this dis- 
ciplinarv authority. “Reasonable cause” in 
the clause means the same as professional 
or other misconduct under sec. 10 of the Bar 
Councils Act. "Misconduct” is a sufficiently 
wide expression, it is not necessary that it 
should involve moral turpitude. Any con- 
duct which in any way renders a man unfit 
for the exercise of hi^ prof ession or is likely 
to hamper or embarrass the administratioif 
of justice by the High Court or any of th« 
Comrts subordinate thereto may be consi- 
dered to be misconduct calling for disci- 
plinary action. What the Court has to con- 
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GwU jurisdiction of the Righ Court. 

11. And We do hereby ordain that the said High Court of Judicature at 

Madras [Fort William in Be'ngal] [Bombay] shaU 

ary ori^r'^/miUhtion of f ordinaiy origaual civil jurisdiction 

of the High Court. Within such local limits as may from time to time 

be declared and prescribed by any law made by 
the Provincial Government and until some local limits shall be declared and 
prescribed, within the limits of the local jurisdiction of the said High Court 
of Madras [Bombay] at the date of the publication of these presents, and the 
ordinary original civil jurisdiction of the said High Court shall not extend 
beyond the lunits for the time being declared and prescribed as the local limits 
cf such jur diction. 

12. And We do further ordain that the said High Court of Judicature at 


LEG. EEP. 

1 — Tne provisions of the Calcutta 

Letteis Patent differ slightly and are as 
follows: — ...... prescribed by any law 

made by competent legislative authority for 
India and until some local limits shall be so 
declared and prescribed, within the limits 
declared and prescribed by the proclamation 
dxing the limits of Calcutta, issued by tuc 
Governor-General in Council, on the 10th 
day of feeptember, in the year of Our Lord 
One thousand, seven hundred and ninety- 
four, and the ordinary original civil jurisdic- 
tion By Act No. XV of 1919 

the limits of the ordinaiy original civil juris- 
diction of the High Court of Judicature at 
Port William in Bengal have been declared 
and prescribed,] 

sider is the conduct of the Advocate or At- 
torney as it affects his position as an Advo- 
cate or Attorney and his relations to the 
Court. 195 I.C. 359=43 Bom.L.E. 250= 
1941 Bom. 228. Disciplinary jurisdiction 
over pleaders who passed resolution congra- 
tulating an accused in a pending criminal 
trial— Criticism of pending proceedings in 
Court constitutes contempt. 24 Bom.L.R. 
1049=47 B. 117=1922 B. 361. Advocates 
and Pleaders — ^Passive resistance — Signing 
of pledge to civilly disabey law — ^Unprofes- 
sional conduct. 44 B. 418 = 54 I.C. 679 = 22 
Bom.L.E. 13. See also 26 Bom.L.E. 887= 
1925 B. 1 (P.B.). (Attorneys). Attorney's 
fraud on client making advances to^ him^ of 
money to be invested on mortgage is guilty 
of professional misconduct and can be re- 
moved from office. 29 Bom.L.E. 1066=1927 
B. 537. Insolvency of pleader as a ground 
for his suspension. See 30 Bom.L.E. 1011 
=52 B. 559=1938 B. 385. 

Cii. 10: Calcutta Cases. — ^Under cl. 10 
of the Letters Patent, no ^ persons ^ have 
rights of audience in the Original Civil Juris- 
diction of the High Court except advocates 
and attorneys and suitors in person. Where 
the suitor is a company, it cannot appear in 
person, not having as a legal entity any visi- 
ble person. The company must appep either 
by counsel or solicitor, and the liquidator 
as such has no right of audience. 41 C.W. 
N. 424=I.L.E. (1937) 2 Cal. 173. There^ is 
no special procedure for disciplinary action 
of the Court in the case of an attorney. The 


English piocedure cannot be adopted in its 
entirety. 19 I.C. 993=41 C. 113. A case of 
suspicion is not enough to justify discipli- 
naiy action. 41 C. 113. Any cause which in 
the opinion of the Court affords reasonable 
ground for taking action will suffice, even 
though it may not be purely professional 
misconduct. See 34 729=:C.L.J. 55 (Advo- 
cate ^arranging with client direct), 4 O.L, 
259 (E.B.). ^ (Advocate stipulating with 
client to shaie in the result of the litigation). 
See also 8 C.L.J. 165 (P.B.) Advising client 
to win over a witness by bribing him). 34 
I.A. 55=17 M.L.J. 67=34 C. 129 (P.C.). A 
solicitor who detaches a client from another 
solicitor during the period of his retainer is 
guilty of professional misconduct. 52 C. 795 
—1925 C. 1084. Pleader accepting from 
client vakalatnama and papers but not filing 
appeal — ^When amounts to misconduct. See 
114 I.C. 490=1928 0. 820. 

Cls. 11 AND 12 — Madras cases. — The High 
Court in exercise of its original jurisdic- 
tion is meiely a local Court. 17 I.C. 342 
=23 M.L.J. '726. 

Cl. 11 — Bombay cases. — Power of single 
Judge sitting on the Original Side of the 
High Court, to stay suit pending in a mofus- 
sil Court subordinate to the High Court, See 
39 B. 606=30 I.C. 560=17 Bom.L.E. 655 
(P.B.). 

Calcutta cases. — Where a Court has no 
jurisdiction, it cpnnot be vested with juris- 
diction either by wiver or by consent, I.L. 
E. (1942) 1 Cal. 149=1942 Cal. 496. 

Cls. 11 AND 12 — ^Bombay cases: Decree 
passed by High Court — Executioit outside 

LIMITS OP ORIGINAL CIVIL JURTSDICTEON — 

Powers of High Court.— Er. 386 and 387 
of the Bombay High Court Eulea (Original 
Side^ are not ultra vires and the High Court 
of Bombay has the power to pass an order 
for execution of a decree passed by it any- 
where within the presidency of Bombay. 
The Supreme Court of Bombay had such a 
power and there is nothing in the Letters 
Patent that deprives the High Court, which 
has succeeded to the powders of the Supreme 
Court un<^er cl. 11 of the Letters Patent, ot 
that power. (26 M. 120 and 28 Bom, 
L.E. 380 Expl.) 58 Bom. 729=36 Bom.L. 
R. 454=1934 Bom. 225 (F.B.). 

Cl. 12— Madras cases: Meaning of 

Terms . — ^^DwelUny within limits *, meaning 
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Madras, [Port William in Bengal] [Bombay] in the 
Original junsdicnon .is to exercise of its Ordinary original civil jurisdiction, 
suits. shall be empowered to receive, try and determine 

suits of every description if, in the case of 
suits for land or other immovable properly, such land or property shall be 
situated or in all other eases if the cause of action sliall have arisen, either 
wholly, or, in case the le'ave of the Court shall have been first obtained, in pail, 
within the local limits of the ordinary original jurisdiction of the said High 
Court, or if the defendant at the time of the commencement of the suit sh^l 
dwell or carry on business, or personally work for gain within such limits; 
except that tiie^ said High Court shall not have such original jurisdiction in 
cases falling with the jurisdiction of the Small Cause Court at Madras [Bom- 
bay,] [Calcutta,] in which the debt or damage, or value of the property sued 
for, does not exceed^ one hundred rupees. 


of. 34: M. 257 = 38 I. A. J29 = 21 M.L.J. 669 
(P.C.). ^Xauying on business*^ includes 
carrying on business through an agent by 
foreigners living outside the jurisdiction of 
the Court as well as carrying on busi- 
ness through an agent by British subjects. 
A foreigner is included in the word ^^defen- 
dant'^'i. 45 UX.J, 471=1924 M. 158. 
‘besides” and ‘^Carries on hii-iin^ss*\ mean- 
ing of. See 50 M. 449 = 1927 M. 689=63 
M.L.J. .355 = 1941 M. 270 = 52 L.W. 625 = 
(1940) 2 M.L.J. 688. Insuiance company 
with head office at Calcutta and Branch 
office at Madias — Madras Branch cannot be 
said to carry on business at Madras). 

Scope op Clause, — Cl. 12 does not con- 
trol rl. 18. 40 M. 810=36 I.C. 524; 1928 

M. 732 (F.B.)=55 M.L.J. 171=51 M. 540. 

Jurisdiction — ^Eesidence. — Cl. 12 of the 
amended Letters Patent does not confer 
juris fiction upon the High Court in cases 
where one or more of the several defendants 
reside within jurisdiction. 1922 M.W.N". 841 
=1923 M. 272. Submission of accounts at 
Madras — ^Defendant residing out of Madias — 
Court has jurisdiction. 29 LC. 462=1915 M. 
W.N. 519 . 

LE.VVE TO Sue. — Lands situate partly with- 
in and partly without — ^Leave to sue, dis- 
cretionary. 32 I.C. 423=3 L.W. 107. As 
to necessity for fresh leave to sue after 
amendment of plaint, see 41 Bom.L.Er. 530 
=1939 Bom. 345. 

Suit for Land. — A sui^ by a purchaser of 
lauds situate outside Madras for spe'^ilic per- 
formance of a contract to sell made at Madras 
by parries resident therein is not a “suit foi 
land’’ within fiie meaning of Cl. 12 of Letters 
Patent. 52 M. 809=1929 M. 721=57 M.L.J. 
190 (P.B.). The suit is one for land under 
Cl. 12 w-here, on the alles^ations in the plaint, 
title to land has To he determilned either ex- 
pressly or by implication so as to preclude it 
from being raised in any subsequent suit. 24 
LC. 895=26 M.L.J. 567. A suit for the re- 
covery of damages for trees cut and carried 
away from the pP intiff’s casual ina planta- 
tion is a suit fox land. (Ibid,) See also 33 
1.0. 906=30 M.L.J. 120. A suit to avoid an 
incumbrance on land is a suit for land. 17 I. 
0. 342=23 M.L.J. 726 (27 M. 157; 33 M. 
131, F.\ Admnistration suit is not a suit 
for land. 1928 M, 760, Suit for accounts 


of the management of a trust, and for the 
administration of a tiust, whether a suit for 
land. 90 I.C. 188=1925 M* i084=49 M.L.J. 
311. See also I.L,R. (1940) Mad. 195=50 L. 
W. 597=1940 Mad. 49= (1940) 1 M.L.J. 676 
(Suit for damages for breach of contract). 
Fiaud alleged as cause of action. See 1922 
M.W.lSr. 841=1923 M. 272. 

Cl. 12: Bombay cases: General Suit 
FOR Land or Immovabld Property. — The 
High Court of Bombay has given a restrict- 
ed meaning lo the expression in 14 B. 353; 22 
B. 701. But later decisions seem to put a 
liberal constiuction as was done by Calcutta 
and Madras High Courts. See 29 B, 249; 37 
B. 494. Where the material part of the 
cause of action arises outside jurisdiction, 
leave to sue cannot propeily be granted. 100 
I,C. 946=29 Bom.L.R. 131. High Court has 
no juiisdiction to pass a decree on the basis 
of an equitable mortgage when no part of 
the property over which the decree is inten- 
ded to operate is situate within the jurisdic- 
tion of the Court. 31 N.L.E. (Supp.) 57 = 
1936 N. 1 (F.B.) [1935 N. 250 F.] As to 
the meaning of the words “cause of action”, 
bee 33 Bom.L.R. 1364. The High Court, on 
the original side, has no jurisdiction to ad- 
minister immovable properties out of British 
India, and will not therefore entertain a suit 
for administration of immovable propeities 
which are situate beyond British India. 
(Coyajee, J.) Abdullabhoy Esoofally Chas v, 
Akbaiallv Samsuddin. I.L.R. (1943) Bom. 
393=45 ‘Bom.L.R. 1102=1944 Bom. 93. Pro 
missory note payable on demand — Cause of 
action. See 44 Bom.L.R. 495=I.L.B. 1942 B. 
620=1942 B. 251. The following are a few 
instances of where the suits have been held 
to be suits for laud: redemption, foreclosure 
01 sile. 26 Bom.L.R. 535; = 27 Bom.L.R. 570 
=1925 B. 333. Suecidc performance of con- 
tract to sell land. 7 Bom.L.R. 319. Where 
the huit is for cancellation of a sale but the 
object is to get an adjudication as to title to 
land as between the parlies, the suit is one for 
land within the meaning of cl. 12. 35 Bom. 
L.R. 630 = 57 B. 456=1933 B. 398. Suit hv 
unpaid vendor for charge on property sold. 
48 B. 625=26 Bom.L.R. 541=1924 B. 412. 
Suit for maintenance and making it a charge. 
25 Boin.L.R. 1172. Suit for recovery of title- 
deeds. 37 B. 494. Administrtion suit is not 
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aiuit for land. 46 B. 772=32 Bom.L. E. 1326 
=:1922 B. 443. Administration suit — Land 
outside Comtes jurisdiction — Power to ad- 
judicate on claim. 48 B. 331=26 Bom.L.R. 
163=1924 B. 313. Mortage suit for sale is 
not a suit for land. See 104 I.O. 115=29 
Bom.L.B. 659=1927 B. 663. Following 29 
Bom.L.E. 498 (F.B.). also suit by mort- 
gagee tor declaration ibat bo Ims priority 
rights under his mortgage as against a 
charge'holder. 60 B. 778=33 Bom.Ij.Ii. 585= 
164 I.O. 581=1936 B. 313. 

‘^Course of business — Meaning of. — ^I. 
L.E. (1937) Bom. 811=1937 Bom. 387=39 
Bom.L.E. 648} 43 Bom.L.E. 916=1942 Bum. 
16. 

In a case in which the cause of action has 
arisen in part only within the local limits of 
the orginal jurisdiciion of the I'ligh Court, 
it is a condition precedent to the maintenance 
of the suit that the leave or the Court should 
have been first obtained. It is not a condi- 
tion for the parties to waive. B. 324=34 
Bom.L.E. 236=1932 B. 291 (31 £om.L.B. 
1002=20 Bom.L.E. 468, over. 30 (J. 394, 

Diss.) [But see IS I.O. 398=17 O.W N. 512; 
56 Cal. 979=1930 C. 258.] 

Illustrative cases. — The Bombay High 
Couit has no juiisdiction to entertain suits on 
hundies which were not made pnyable in Bom- 
bay. 40 B. 473=32 I.C. 918. But see 41 Bom. 
L.E. 536=1939 Bom. 345 ; 40 Bom.L.E. 252= 
1938 Bom. 278 (Place of payment). Any step 
which a plaintifi' has to p ‘ove in order to es- 
tablish his title to sue on a negotiable instru- 
ment is a meterial fact, and if any such event 
has taken place within the juiisdietion of the 
High Court, with leave granted under 01. 12 
Sf the Letters Patent, the High Court has 
jurisdiction to try the suit. The 1st defen- 
dant drew in Bombay five bills of exchange 
on the 2nd defendant who 'vas residing at 
Calicut in the Madras Province in favour of 
the plaintiffs. These were endorsed ev’er by 
the plaintiffs to a Bank in Calicut for collec- 
tion, and when presented to the 2ud defendant 
were accepted by him. Bat on the due date 
he dishonoured them by non-payment. The 
plaintiffs having filed a suit in the Bombay 
High Court after obtaining leave under Cl. 12 
of the Letters Patent, the 2nd defendant 
pleaded that the High Court of Bombay Lad 
no jurisdiction because he liad accepted the 
Bills at Calicut and no part of the cause of 
action arose in Bombay as agamst him. The 
1st defendant did not appear at all, HeZd, 
that the fact that the bills were drawn on de- 
fendant No. 2 was a material fact to be pro- 
ved by the plaintiffs, to eslablish their claim, 
and as that fact took place in Bombay, the 
Bombay High Court had jurisdiction to try 
the suit with leave under cl. 12 of the Lotters 
Patent. 1942 Bom. 15=43 Bom.L.E. 916= 
I.L.E. (1942) B. 101. It should appeal dearly 
on the face of the order that leave is giVen 
under el. 12. 45 B. 24=59 I.C. 28 

=22 Bom.L.E. 863=1921 B. 195. As to 
interference in appeal witii tne discretion of 
"lower Court in granting leave co sue, see 100 
I.C. 946=29 Bom.L.E. 131=1927 B. 660. The 
C.G.M.— 417 


absence of leave of Court goes to the root of 
the jurisdiction of the Court. 3T B. 5 'j 3=20 
I.C. 530=15 Bom.L.E. 672. ‘'fcJuils of ev^rj 
other deseiiption^^ in cl. 32 include third 
party proceedings and lea re of the High Court 
must be obtained to proceed tncrcin. 59 I.C. 
12=21 Bom.L.E. 808 (810;; 15 B. 24=J921 
T>. 398=22 Bom. L. E. 863. An origi- 

nating summons is a ^^suit'^ within, 
the meaning of el. 12 of the Letters 
Patent and ’^vheix ihe cause of action 
arises partly outside the Hign Courtis juris- 
diction, leave of (he Court is necessary. 1935 
C. 511=62 0. 120. By virtue of Cl. 12, the 
High Court has jurisdiction to entertain a 
suit under sec. 42 of the ripccifie Act 

for a declaration of dissolution ol marriage 
between parties who were man led as Hin- 
dus but one of whom subsequeii b..Ce»mo 
a convert to Islam Avhere the parties are 
domiciled in India. 49 O.W.lS’. 439. 

Jurisdiction — Partition suit — Part of pro- 
perty situate outside British India — Leave of 
Court whether necessary. 23 Boui.L.E. 1049. 
=46 B, 249=1921 B. 328. In a suit for ac- 
counts in Bombay by a princlp ai against: his 
agent who was carrying on business at Cal- 
cutta, heldf that no material part of ^-ho cause 
of action arose m Bombay am! that iociVe 
granted under Cl. 12 was not conclusive Wiien 
the jurisdiction was ui .***.'^ ‘ 

1364. Contract made at Bombay with con.4ti- 
intent in Central Pro/nif^es -Uo-xU 
advances made and accounts to be rendered in 
Bombay — Leave, not necessary. 34 Bom,L.E. 
1410. The High Court has no Jarisdietion to 
entertain a suit for partition of lands out- 
side British India, even though part of the 
estate was within the local limiu of the ordi- 
nary original civil jurisdiction. 23 Bom.L.E. 
1049. Leave to sue, cause of acrioii ont&ido — 
Jurisdiction — Suit against dead man — Sub- 
sequent addition of legal reireSoiiiaHve^ 
Fresh leave necessary. 85 I.C. 4‘54.-i9P4 B. 
109. Leave to sue obtained unde*' cl. 12 does 
not enure as against the legal representative 
of the orginal defendant. 31 Bom.L.E. 3002 
=1929 B. 468. See also 25 Bom.L.E. 7=1924 
B. 109. The plaintiffs were doing business afe 
Bombay as Pakka Adatias and claimed a cer- 
tain sum of money as the balance one on ac- 
counts from the merchants who lesMed in 
Gaziabad (in Meerut) and who had 
them. The palintiffs had addressed a letter 
to the defendants intimating the lomij on 
which they were prepared to do baamess and 
on that basis, the defendants had been for- 
warding merchandise to the plaintiffs at Bom- 
bay to be sold on commission. Held, that the- 
cause of action arose wholly and not mexely 
in part at Bombay. 56 B. 324=3 4 Boia,i:..E. 
326=1932 B. 291. 

Meaning of Terms. — Carrying on busi- 
ness’^ — ^Meaning of — Ordiiiary jarisdietlon of 
High Court. 24 C.W.N. 582=57 I.C, 211. A 
foreign company must be deemed to carry on 
its business at its agent’s ofiicG in British 
India. I.L.E. 1937 All. 234=167 I C. 896 
=1937-A-L.J. 98=1937 A W.E. 52=1937 A. 
208. Bazlyray carriage business is n business 
within the meaning of Cl. 12. As Gorernr 
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joienFcarry on tiic basinets ol zauwtiy carriage 
under the name of the Eastern Bengal Kail- 
way amongst other places, at the head o^ce in 
OaicuTta, a suit c ui be brought in 
Calcutta against the Secretary of State Jn 
respect ot a chum against the railway. IL. 
K. {1941) 2 Cal. 160. Teian ‘^cau&e of action’’ 
explained. 58 0. 509=184 I.C. G5=19ol^ C. 
659. The piesentation of a petil-ion to wind 
u]) I cojijpain on the basis of a claim under 
a decioe passed against it by another Court, 
IS part oi the cause of action in a suH to ob- 
tain a declaration that that decree is a nul- 
Hty. I.L.E. (1942) 1 Cal. 562=1943 C.*!. 172. 
The Secretary of State for India in Ooancil 
does not dwell or carry on business, or per- 
sonally work for grain within the local juris- 
diction of the High Court at Calcutta. 21 0. 
1=40 C. 308, on appeal from 16 C.W.N. 
747=16 I.C. 955. The Government of a 
country is not a business within the mean- 
ing of cl. 12 of the Letters Patent. 4 Fed.L. 
J. (H.C.) 400. See also I.L.E. (1941) 2 OaL 
160. Where a person having headquarters 
elsewhere has also a house at Calcutta for 
temporary residence, which he w<s using 
from time to time as he pleased foi a week 
or more at a time, he may be said to * dwell* 
at Calcutta. 164 I.C. 907=40 C.W.N. 65. 

The Construction of cl. 22, upon which 
all the High Couits are agreed is that, as 
regards suits- for land, the High Court can 
take cognizance if the land is situate wholly 
within the local limits or where the land is 
situate in part only within sa ih limits if 
leave has been first obtained j and that as 
regards suits other than those for land, the 
High Court has jurisdiction, if the cause 
of action has arisen in part only wisliin tlie 
Hmits, if the leave of the Court shall have 
been first obtained or if the defendant dv/eUs 
or carries on business or personally woiks 
for gain within these limits. 56 C. 940=3929 
C. 358. Although the legislature had power 
in 1908 to override the Letters Patent, the 
Legislature has not by introducing see. 21, 0. 
P. Code, overriden the provisions of cl. 12. 
66 C. 940=1929 C. 358. Neither the prac- 
tice of the English Courts nor the piactice 
of the Indian Courts in proceedings under 
the Divorce Act can apply to pioeeedhigs 
.under cl. 12 of the Letters Patent which axe 
governed by the procedure laid down 5n the 
Code of Civil Procedure. 57 O. 1089=34 O. 
'W.N. 319=1930 0. 558. ^^^re the yartieB 
jto a marriage are not domiciled in Iitcua and 
the husband is a non-resident foreigner, the 
High Court has no jumdiction to entertain 
a, suit brought by the wife under cL 12 of the 
Detters Patent for a declaration under s^c 42 
^f the Specific BeEef Act that her Chrislisui 
marrisg^e with the defendant nas been dis- 
4Solved as a r^ult of her converUon to Islam 
and Hie refusal of the defandant to embrace 
Mam when presented to him. Derby- 

ahire^ 0 J**— Even the submission of the de- 
fendant to the jutisdicidon of the Court win 
mi the paiintiff. 46 0*W.N. 465=1^3. 

<1942) 2 CaL Cat 325. An api^- 

to revoke a leave once granted ander 

12 Is ma^talnahle* is mi ob' 


ligect to wait until the mul and to take tb© 
pomt by way of defence in his written state- 
ment. The application to revoke ohoual, how- 
cvei be based on something better than a 
meie criticisim of the clarity of the plt^a lings. 
In granting leave or revoking it the Jidge 
should go by the cause of action alleged. 
Where m the case of contracts pact ot the 
cause of action arises within the jurisdicilon 
of the Court, the defendant cannot ask for 
revocation unless he shows that cl. 32 has no 
application at all. 58 C. 539=1931 C. 659. 
Per Eankin, C.J. — It cannot be ^ald that the 
Judge in granting leave should not consider 
matters of evidence outside the plaint. {IhidJ) 
Application to revoke leave — Case inv^dving 
important and difficult questions — Proper 
procedure. See 35 C.W.N. 930. bee also 
1941 Cal. 236. Plaint not in order — Proce- 
dure. See 58 C. 539=1931 C. 659. 

Application foe geant oe eevocation of 
LEAVE — Principles applicable. —x’roin the 
judicial authorities, the following proposi- 
tions may be enunciated: — (a) that an appli- 
cation lies for revoking leave granted under 
cl. 12 of the Letters Patent, (b) that tuch 
an application should be made afc an early 
stage of the suit and delay and acquiescence 
may be a bar to such an application, ( 0 ) that 
if that application depends on dulicuU ques- 
tions of law or fact the Court shoaid not re- 
voke leave on a summary applicajou but 
should decide the question at the trial; (d) 
that if Hhe defendant shows clearly that no 
part of the cause of action arose within juris- 
diction, leave should be revoked as a mat- 
ter of course; (e) that if only a pare cf ihe 
cause of action arose within junsdicaon, then 
it is a question of discretion for ill 3 Court to 
give or refuse leave or where leave has already 
been granted to revoke or maintain the leave ; 
(f) that assignment is a very important part 
of the cause of action in a suit by the as- 
signee; (ff) that in giving or refusing leave 
or maintaining or revoking leave the Coart 
will ordinarily take into consideration the 
balance of convenience and may, if the 
balance is definitely in favour of the defend- 
ant, apply the doctrine of forum oo*ive^ief^s ; 
(h) that the Court may refuse leave or revoke 
leave on the ground of balance of convenience 
although there be no evidence of bad faith or 
abuse of process on the part of the plaintiff ; 
(t) that if the cause of action is founded on 
an assignment within jurisdiction of a nego- 
tiable instrument, the Court will, in re,50g- 
nition of the principle of negotiability, in- 
sist on a far greater degree of balance of 
convenience in favour of the defendant and 
will more readily give or maintain leave tl^an 
in other eases of assignment; (j) that if the 
Court is satisfied that the suit has been filed 
mala fide for the purpose of harassing or op- 
pressing th© defendant or might result in in- 
justice, the Court should in all caso.s readily 
refuse leav© or if leave has already been 
’granted revoke the leave as a matter of 
oourse. 49 C^W.N. 357. 

Huit for Lanu. — ^T he test whether a suit 
is a suit for land or other immovable pro- 
perty is not a formal test, but regaed is tB- 
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Lc liatl to siibslaiice of tlie suit. 31 I.C. 581 
=42 0. 942 . Tlie term * suit for uav 2 or other 
unmoiahle P'ioperty^ is not Imntc'J to suits 
in wliicli tile plamtift seeks to recover posses- 
sion o± land or otlier immovaole propettv. 
It means suit in Clinch, having regard to the 
issue laised in the pleadings, the deciee or 
order will affect directly the proprietaiy or 
possessory title to land or other im^uovable 
property. 104 I.C. 721=54 0. O.io=1927 C. 
768 See also 1937 Cal. 593=I.L.lt. (1937) 

2 Cal. 644. The expression ^^suit fox huid'^ 
in cl. 12 covers only a suit for rjjcovery of 
land. A suit for specific perfoimance sim- 
plicitor of an agreement made m Calcutta 
for sale of land outside Calcutta is not a 
‘'suit for land^^, whether it is broughc by the 
vendor or by the purchaser, and the Calcutta 
High Court has jurisdiction to entertain the 
suit. If, however, a suit is not one lor spe- 
cific performance simpiicitor but also a suit 
for possession, the suit is a ''suit for land'', 
and the Court has, therefore, no ju’^isdiclion 
to entertain such a suit. 49 C.\^-N. SO. A 
suit for specific performance of an agreement 
to mortgage lands outside the jurisSetion is 
a suit for land. 48 C. 882=1922 C. I»2S. See 
o?soI.L.E. (1937) 2 Cal. 644; 27 C.W.H. 65= 
1922 C. 443=49 0. 670. Where the plaintiff 
sued to have it established that, on the d^al]l 
of the tenant for life, the title to the immo- 
vable property no longer remained in the Offi- 
cial Trustee m trust for the sons as they at- 
tained the age of 21 years but reverted to the 
estate of the settlor and that the property 
accordingly had become available to satisfy 
the claims ot their creditors: Held, that 
the suit was one for land though the pi*dntiff 
did not claim a pronrietary title in himself. 
58 C. 768=1931 C. 651. Claim for damages 
for erecting masonry buttresses is a claim for 
land. 17 I.C. 500=39 0. 739; 42 0. 742. A 
suit to recover damages for breaking through 
plaintiff's mine or land and carrying away 
coal is a suit for land. 39 C. 739. A suit for 
damages in respect of injury to land is a suit 
for land, and so if the land is outside the ori- 
ginal jurisdiction of High Courfc, the High 
Court cannot try it. 38 I.C. 5/1=44 C. 10. 
"W^ere the plaintiff claimed that he was en- 
titled to the whole of the residuary estate of 
the testator to the exchision of certain other 
persons and for a declaration that the purport- 
ed dedication of the properties made debutter 
nnder the will was void: Held, I hat the pro- 
ceeding was a suit for land, 56 C, 979=1930 
C, 258. Bebutter property partly in Calcutta 
and party in mofussil — ^Jurisdie-’icn. Srr 60 
C. 54=1933 0. 295. See also I.L.B. (1938) 1 
Cal. 531=42 C.W.N. 422 (Suit lor con.struc- 
tion of will and adwiniq+rafiou) ITiT?. 
(1938) 1 Cal. 354=1938 Cal 271 (Snife for 
possession of movables situate outside juris- 
^ction) . A suit by trustees under .t coiunosi- 
tion deed regarding certain properties within 
the orisfinal jurisdiction of lie Calcutta High 
Court does not cease to be a suic for land, 
merely because the properties have bcjn en- 
^relv swent away T>y prior encumbrances 56 
0. 940=1929 C. 358. WTiere in a suit on a 


moitgage, the mortgaged premises weie out- 
side the .lunsdiction ot the Couit io^ve coiid 
not be gianted under cl. 12. 49 C.Ij.-j. 235= 
19J9 a. 373. A suit for land part of which 
onlj' v-as situate within the oiclanary orig*)jal 
civil juiisdictiou of the High Coucc and the 
other pail wjs situate in the mofussil was 
biouglu on the Original Side without leave 
being obtained under cl. 12. Held, that as 
legal ds all properties outside tne ciiainal 
juiisdietion of the High Court tne suit was 
without jurisdiction and that effect must be 
given to tbe ^ objection about jurisdiction 
though taken in the appellate Court for the 
first time. 56 C. 940=1929 C. 35S. See also 
41 C.W.N. 854; 41 C.W.N. 1133; 43 C.W.N. 
365; 44 C.W.N. 214. Where a deed of com- 
position for creditors was executed in Cal* 
cutta and it comprised certain properfc.es out- 
side and a suit was filed on the O^iglaal Side 
to enforce the deed without sanefcioa under 
cl. 12, but the objection to jurisdxc‘ti‘)n was. 
taken only in appeal, held, (1) tna. bhe plain- 
tiff should have obtained leave to sue; (2) 
that the objection to jurisdiction cDu*i be 
r^sed in appeal; (3) that sec. 21, C.P. Code, 
did not abrogate the mandatory provisions of 
cl. 12) (4) that the suit could be proceeded 
with only as regards properties within the 
jurisdiction of the High Court on iu Origi- 
nal side and that the mere fact that they were 
transferred subsequent to the institution of 
the suit did not affect the maintainability of 
the suit. 56 C. 940=1929 0. 358. Under cL 
12 of the Letters Patent in the case of s suit 
for land of which a part is within its juris- 
diction, the High Court acquires jurisdic* 
Hon over the entire suit provided thu its leave 
m first obtained . When once it acquires jiiris- 
^ction to determine the suit, the decree that 
It passes is in no way different from a de- 
cree passed by the mofussil Courfc. Thus, an 
order for sale passed in a mortgage suit in 
respect of properties partly situate outside 
the original jurisdiction does operate as lis 
pendens, 58 C. 598=1931 0. 763. Sec. 92 
of O.P. Code, must be taken as oveiriding 
cl. 12 of the Letters Patent. A suit under 
see. ^ of C.P. Code, cannot be instituted itt 
the High Court when the subjeefc-matter of 
the trust is situated outside the local Pm»ts of 
Its ji^isdietion, even though fche dcfcnclant» 
may dwell or carry on business wjfchin. 5^ 
0. 357=1932 C. 444. Leave to suifc- Suit for 
damages^ for wrongful conversion of house in 
the Pun jab— -One of the joint tort- feasors re- 
siding in Calcutta — Suit for recoveiing sale- 
proceeds and for account — ^Maintainability. 
See 116 I.C. 727=1928 C. 887. Suit for 
damages for mnlioious prosecution'^ 

See 60 G, 918=38 C.W.N. 120=1933 C. 706 
Soecific Performance of contract to sell Undl 
39 C. 358; 49 C. 670=1922 C. 443. SuH for 
declaration that lease is subsisting. 36 0 
59. High Court— Original Side— Limited irr- 
ntonal jurisdiction— Fictitious entry i» 
mortgage — Not effective to give jurisdiction 
— Decree of High Court — ^Nullity. 4X 0. 972r 
t=41 LA. 310=23 T.C. 637=1914 P.a 6rci:3r 
M.L.J*. 80 P.O. Whete the ToMe ot the 
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cutta property mortgaged is almost inlinitesi- 
mal and the intention of tlie parties v’as not 
to make tliat propel iy an e^‘ective part of the 
secuiiiy given in the mortgage, and itvas in- 
cluded merely to confer junbcuct'on 
on the High Court and not lor any 
othoi paiposci hold, that leave to in- 
stitute the suit on the mortgage shmld 
not he granted under cl. 12, as 
the High Court had no jurisdiction to enter 
tarn the suit. 41 C.W.N. 854. Hue when the 
High Court grants leave under the clause, it 
holds that the property included in the nioit- 
gage was validly inciaded in it and was in- 
tended to be so included and cliaigcd. And 
when a decree has been passed In such suit, 
it is not open to a party afterwai’ds in a sub- 
sequent suit based on such decro* to contend 
that the property was not really intended 
to be included in the mortgage and that 
the decree was therefore without jurisdic- 
tion. 41 C.W.N. 396=1937 C. 88. 

Leave to sue. — ^Under cl. 12, the Conrt^s 
leave should pi’eviously be obtained before it 
has jurisdiction to receive a suit for which 
leave is required. The grant of leave is s condi- 
tion precedent to the Court having ;uiisdic- 
tion to receive such a suit, and it rela+es 
solely to the cause of action set forth in the 
plaint at that tunc. It is not available to 
confer jurisdiction in respect of a different 
cause of action newly introduce^ luto tlie 
plaint by a subsequent amendmenit ii«»r can 
fresh leave be given in respect thereof in the 
same suit. The Court can try the new cause 
of action only in another suit 'filed after ob- 
taining leave. I.L.R. (1942) 2 Cal. 101. In 
a case in which the cause of action has arisen 
in part only within the local ]«mics of the 
original jurisdiction of the High Court, it is 
a condition precedent to the mainienauce of 
the suit that the leave of the Court should have 
been first obtained. It is not a condition for 
the parties to waive. 56 B. 324=34 Bom.L. 
B. 236=1932 B. 291 (01 Bom.L.B. 1002=29 
Bom.L.B. 468, overr. 35 C. 394, D’s.). [But 
^ee 18 I.C. 898=17 C.W.N. 512; 56 Cal. 979 
=1930 C. 258.] Where persons living o itside 
jurisdiction are made parties to a suit but 
leave to sue is applied for and iho High 
Court has granted it, the suit is valid as 
against them. 1937 C. 172=171 I.C. 652. 
See also (1940) 1 Cal. 497=44 C.WN. ^60 
=1941 0. 236, The Calcutta High Court can- 
not grant leave to enforce a cauvSe of action 
regarding properties partly within and partly 
without the ordinary original civil jurisdic- 
tion, and so a' decree affecting properties out- 
side those limits is void. 47 C. 770=56 I.C. 
532=24 C.W,N. 633. A contract was signed 
by the manager of the defendant basiness in 
Calcutta; the defendant himself "was a residf^nt 
of Singapore. The defendant can be sued in 
the finals name for damages for bicach of 
contract in the Original Side of the High 
Court* 10 1.0. 395, Suit for damages for 
WTonglul conversion of house m the I'uujab — 
One of the joint tort-feasors residing in Cal- 
cutta— ^eave to sue can be granted by Cal- 
cutta High Court. 32 O.W.lSr. 208^=1928 O. 


687. i^ee also 1941 Cal. 291 (Suit for money 
lent m Calcutta to non-resident foreigner. 
Cak-utia High Court has jurisdiction). The 
High Couu has the power under the ordi- 
nal y Oiigiiial Civil Jurisdiction conferred on 
It by el. 12 to pass an order for judicial sepa- 
ration between Jews. 57 C. 1089=34 C.W.N. 
.319=1930 C. 558. The jurisdiction of the 
High Court as it stood in 1908 when the Code 
was republished depended upon see. 9, High 
Coni Is Act of 1861. It vas to have such 
power and authority as Her Majesty may by 
Leltevs Patent grant and direct. 56 C. 940 
=1929 C. 358. In a sint 'by an assignee of a 
debt, the assignment is a part of the cause 
of action and upon that leave is invanaoly 
granted. It is impossible in practice to de- 
cide before the hearing of the suit whether 
an assignment is or is not bona fide. The 
Court ivould not be justified on a mere suspi- 
cion that the assignor might not have acted 
in the ordinary way of business in depriving 
the plaintiff of the right to bring a suit in 
the place where the assignment was made. 37 
C.W.N. 1139=1934 0. 175. But where the 
sum at stake is not a large one and prima 
facie there is no issue likely to be raised which 
the tribunal at the place where the note was 
originally executed and where the defendant 
resides is not competent to try satisfactorily, 
and where the assignment of the promissory 
note was executed on the last day before the 
expiry of the period of limitation and coUu- 
sively for the purpose mainly of giving the 
High Court jurisdiction which it would not 
otherwise possess, the ease is one in which 
leave under cl. 12 ought not to be granted. 
63 C. 435=40 C.W.N. 161=1936 C. 349. In 
such a ease the High Court has power to re- 
call the leave granted at the time of the fil- 
ing of the plaint, the grant of leave at that 
stage being only ea; parte. 63 Cal. 435. It is 
not usually right to grant leave under cl. 12 
of the Letters Patent in a case where the 
part of the cause of action on which the juris- 
diction depends is a matter with which the 
defendants have had nothing to do; and 
generally speaking, when people take an as- 
signment of a promissory note, they should 
be prepared to enforce ibeir claim either in 
the Court within whose jurisdiction the 
makers reside, or in a jurisdiction where a 
part of the cause of action with which the 
makers are directly concerned has arisen. 
In the case of a note executed by a mercantile 
firm, different considerations will prevail, for 
parties engaged in mercantile transactions 
must be held to contemplate the possibility 
of the note passing from hand to hand by 
nf'gotiation and eventually getting into the 
hands of a party who may elect to sue in a 
Court which does not suit the convenience of 
the maker, 63 Cal. 526=40 C.W.N. 164= 
1936 Cal. 219. But aee 63 0. 908=40 C.W.N. 
717; 40 C.W.H. 1349. 

Waiver op Objection to Jurisdiction. — 
A defendant cannot be held to have waived 
bis objection to jurisdiction, when the plaint 
alleged the cause of action to have arisen 
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13. And We do fnrtiier ordain that the said High Court of Judicature at 
Madras, [Fort William in Bengal] [Bombay,] shall 
Extraordinary original power to remove, and to try and determine, as a 
Cml jurisdiction. Court of extraordinary original jurisdiction, any suit 

being or falling within the jurisdiction of any Court, wh("ther within or without 
the Presidency of Madras, [Bengal Division of the Presidency of Port William] 
[Bombay], subject to its superintendence, when the said High Court shall think 
proper to do so, either on the agreement of the parties to that effect, or for 
purposes of justice, the reasons for so doing being recorded on the proceedings 
of the said High Court. 


wholly within the original civil jurisdiction, 
if it afierw^ards turns out that a portion was 
beyond jurisdiction, and no leave was obtain- 
ed. 38 I.C. 571=44 C. 10 . Where a court 
has no jurisdiction, it cannot be cured by 
waiver or consent. I.L.E. (1942) 1 Cal. 149= 
1942 Cal. 496, An objection as to want of 
such leave might be waived and would be con- 
sidered to have been waived if the defendant 
had taken any steps in furtherance of the suit 
to his trial. 18 I.C. 898=17 C.W.N. 512. But 
see 56 B. 324=137 I.C. 381=1932 B. 291; 56 
0. 979=1930 C. 258 contra. The failure to 
obtain leave in a suit where leave is necessary 
under the Letters Patent goes to the root of 
the jurisdiction and the want of jurisdiecion 
in the Court to entertain the suit cannot be 
overcome or waived by the consent or submis- 
sion of the parties. 56 C. 979. See also X.L. 
E. (1942) 1 Cal. 149=1942 Cal. 596. Leave 
granted subsequent to presentation of plaint 
relates hack to date of institution. 43 C.W. 
N. 1015. 

ClS. 12 AND 44: JtJRISDICTION OT HlOfl 
Court — Suit for rent. — Sec. 144 of the B.T. 
Act as amended by Bengal Act IV of 1928, 
has not taken away the jurisdiction of the ori- 
ginal side of the Calcutta High Court I 0 en- 
tertain suits for rent, where the defendant 
resides within the local limits of the orginal 
side of that Court. Sec. 144 of the B.T. 
Act as it originally stood created an addi- 
tional forum for suits for rent. By Bengal 
Act IV of 1928, however, a bar was imposed 
by enacting that no other Civil Court would 
have jurisdiction. The said Amending Act, 
being an Act of a Provincial Legislature, 
cannot afftct the jurisdiction of the original 
side of the Calcutta High Court conferred by 
Cl. 12 of the Letters Patent. Cl. 44 of the 
Letters Patent gives powers only to the Indian 
Legislature the power to affect or modify the 
Letters Patent. The fact that the Amending 
Act was passed with the previous sanction of 
the Governor-General given under sec. SO- A of 
the Constitution Act of 1915 would not make 
it an Act of the Indian Legislature. 49 C. 
W.N, 552=1945 Cal. 425. 

Cls. 13 AND 15: Madras cases. — Cl. 13 
of the Letters Patent merely contemplates the 
'‘removal of a ease filed in a mofussil Court to 
the High Court for trial and determination. 
But it does not mean that under the clause the 
High Court can withdraw a suit from a sub- 
ordinate Court, which is closed for the sum- 


mei recess, and having quashed an objection- 
able interim order send the suit back to the 
original Court for trial. See. 24, C.P. Oode^ 
however gives power to the High Court 
transfer a suit to itself and afterwards re- 
transfer it for trial to the Court in which it 
was originally filed. But, see. 24, requires 
notice to the parties and an opportunity of 
being heard being given. I.L.B. (1945) Mad. 
289=218 I.C. 267=1945 M.W.N. 1=58 L W. 
7=1945 Mad. 69= (1945) 1 M.LJ. 14 (P.B.). 
An order for transfer of a suit to the High. 
Court under Cl. 13 is a ‘ ^ judgment ’ ^ and ap- 
pealable. 45 M.L.J. 153=1924 M. 90=47 M. 
136. [35 M. 1=21 M.L.J. 1 (F.B.) . Poll.] 
Application for transfer of suit from the 
Presidency Small Cause Court to the High 
Court is governed by Cl. 13, and must be 
made to ihe judge sitting on the original side 
of the High Court- 13 I.C. 860=22 M-L.J. 
187. Case transferred to High Court from 
Judicial Commissioner, Coorg, is appealable 
under Cl. 15. 1922 M.W.N. 830=1921 M. 
687. The powers of the High Court in a 
case transferred from the District Court 
are confined to those exercisable by a dis- 
trict Court but for the transfer. 38 M. 807= 
41 LA. 314=1914 P.C. 41=27 M.L.J. 30 (P. 
C.) . Where a suit is transferred from the 
City Civil Court to the High Court under CL 
13 and iried by the High Court as a Court of 
Extraordinary Original Jurisdiction, the 
Court-fees payable are those in force in the 
High Court as a Court of Ordinary Original 
Jurisdiction (and not those payable under the 
Court-Fees Act) as the case is expressly gov- 
erned by see. 14 of the Madras City Civil 
Courts Act (VII of 1892) . 60 M.L.J. 435=J 
1931 M. 457. 

Cls. 13 and 14; Bombay cases. — See 27 
B. 575; 34 B. 564. 

Cls. 13 and 15: Calcutta cases. — An 
order of a sinsrle Judge transferring a suit 
from the Small Cause Court to the High 
CovLTt for trial is not a judgment and no ap- 
peal lies from the order. 60 I.C. 963=47 0. 
1104. The question whether there should oe 
a transfer ^for purposes of justice ' vdthin the 
meaning of Cl. 13 has to be determined by re^ 
ference to the circumstances of each ease, and 
the balance of convenience is certainly a mat- 
ter for consideration. 54 C. 607=1927 C. 791. 
Word ^suit' as comprising probate proceed- 
ings — Transfer of pending proceeding in a 
Subordiiiare Court to the High Court — Order 
if appealable* See 54 I.C. 126=1927 0- 281. 
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14. And We do further ordain that where plaintiff has several causes of 

T T 1 „ action against defendant, such causes of action not 

of action. hemg for land or other ininiovable property, and the 

said High Court shall ha\e original jurisdiction in 
respect of one of such causes of action, it shall be lawful for the said High 
Court to call on the defendant to show cause why the several causes of action 
should not be joined together in one suit, and to make order for trial of the 
same as to the said High Court shall seem fit. 

15. ^[And We do further ordain that an appeal shall lie to the said High 

Court of Judicature at Madras [Fort William in 
Appeal from t^e Courts Bengal] [Bombay], from the judgment (not being a 
t4 mgh'^cLiTin judgment passed in the exercise of appellate jurisdic- 

late jurisdiction. tion in respect of a decree or order made in the 

exercise of appellate jurisdiction by a Court subject 
to the superintendence of the said High Court, and not being an order made in 
the exercise of revisional jurisdiction, and not being a sentence or order passed 
or made in the exercise of the power of superintendence under the provisions 
of section 107 of the Government of India Act, or in the exercise of criminal 


LEG. REF. 

t Substituted by Amending Letters Faront. 
dated 13 — 3 — 19 and of 9th December, 1937, 


Cl. 14. — The plaintiff filed a suit in Bom- 
bay against the ex-Maharaja of Indore 
lor damaercs ^or false imprisonment and 
injury, for wrongful use and occupa- 
tion, and for wrongful conversion and 
misappropriation of certain property. 
The defendant contended that the Couit 
had no jurisdiction to entertain a suit 
for false imprisonment and personal injurv. 
The Cjurt granted leave under Cl. 12 and 
the question arose whether the cause of atumr 
could be considered under Cl. 14. Beld, (1) 
that in order to give jurisdiction it was not 
necessary tliat the defendant should admit 
that at least one cause of action arose wU/iin 
the original jurisdiction; (2) that the woids 
* ^ such causes of action not being for laud or 
other immovable property^’ in Cl. 14 means 
■^'excluding any cause of action which 13 for 
land or other immovable property’’; (3) that 
the cause of action for false imprisonment 
though not one for land or other immo\aK)Je 
•property could be joined to the other t^vo 
causts of aeti'^n which arose within the juT»s- 
diUion; (i) tUat under the circumstances of 
the ease it could not be said that the Court 
had no jurisdiction at all on the ground that 
the defendant was a non-resident foreigner. 
S3 B. 251=31 Bom.L.R. 7=1929 B. 100. 

Governor-General” — ^If includes Governor 
^acting under sec. 93, Government of India 
Act (1935) . See 47 Bom.L.R, 294=1945 F. 
X.J* 149=1945 B. 352. 

Cl. 15; Effect of amendment of CLA.usfis 
15 AND 49.' — The Letters Patent of the High 
Oourt had been amended by further Let^'ers 
Fatenty dated 9th December, 1927, in two 
inaterial respects. Sec. 15 provided for an ap- 
pe^il to Ihc Court against the d^^^ision 
a dnglt: Judge but under the change now 
made auch appeal will lie only when the Judge 
whose deelmon it is intended to pre- 
fer m appeal certified that the case is a fit 


one for appeal. Sec. 36 provided for the 
opinion ot the Senior Judge prevailing in 
eePtain esses when two Judges constitll^iag a 
Division Bench differed in opinion. The sec- 
tion has been amended so as to do away wi^ 
the cpjnion of the Senior Judge prevailing in 
any cabe. 32 O.W.N Journal, p. 46. The 
amcndniert of this clause does not take effect 
reiiosj'ecti^.ely so as to take away a right; of 
Ihird appeal which the suitor had under the 
Letters l?ateni on the date of the institution 
of his suit. 32 O.W.N. 1130=1928 C. 640 (F. 
B.)=48 C.L.J. 150; 55 M.L.J. (Short notes) 
37 citing S.R. No. 12176 of 1928. Other- 
wise in matters of procedure. 52 B. 753=30 
Bom.L.R. 942=1928 B. 371. No hard and 
fast rule can be laid down as regards the 
grounds on which leave to appeal should be 
granted by a Judge under Cl. 15 of the amen- 
ded letters patent against his decision passed 
in second appeal. The mere fact that there 
was a question of fact involved in the second 
appeal or that the second appeal was allowed 
and the decision of the lower appellate Courfc 
reversed or modified, or that the valuation of 
the second appeal was not insignificant, is not 
by itself, conclusive for the grant of such 
leave to appeal. Where the decision in second 
appeal was based on the construction of a 
deed of adoption which contained certain 
peculiar provisions: Seld, that leave sliould 
be refused. Principles applicable to granting 
of leave to appeal elaborately discussed. 53 
M. 405=1931 M. 202=58 M.L.J. 388. See 
also 56 M.L.J. 369. 

Madras cases: Scope of Cl. 15.-— Cl. 15 
is not controlled by see. 105, C.P. Code, aud 
it is open to a person, though he does not 
appeal against the order of remand to attack 
it in his appeal against the final decree. 30 
L.W. 787=1929 M. 349. 

An order by a single Judge of the TIigh 
Court in an appeal from a decision or order 
of a Judge of the City Civil Court in a matter 
falling under the Arbitration Act is not open 
to appeal under Cl. 15 of the Letters Patent 
(Madras), in view of sec. 39 (2) of the Arbi- 




Cl. li] Letters Patent (Madras, Bombay and Calcutta), 3335 

jurisdiction) o£ one Judge o£ the said High Court or one Judge of any Division 
Court pursuant to section 108 of the Government of India Act, and that notmtii- 
standing anything hereinbefore provided an appeal shall lie to the said High. 
Court from a judgment of one Judge of the said High Court or one Judge of 
any Division Court, pursuant to section 108 of the Government of India Act, 
made^ in the exercise of appellate jurisdiction in respect of a decree or order 
made in the exercise of appellate jurisdiction by a Court subject to the super- 
intendence of the said High Court, where the Judge who passed the judgment 
declares that the ease is a fit one for appeal; but that the right of appeal froin. 
other judgments, of Judges of the said High Court or of such Division Court 
sliall be to Us, Our Heirs or Successors in Our or Their Privy Council, as 
hereinafter provided. 


LEG. BEP. 

1 Madras amendment — Appeal to the High 
Court from Judges in the Court. — In the 
fifteenth clause of the Madras Letters Patent 
between the words ‘pursuant to sec. 108 of 
the Government of India Act, made ’ and the 
words ‘in the exercise of appellate jurisdic- 
tion’ the words ‘on or after the first day of 
February, One thousand nine hundred and 
twenty-nine’ shall be inserted. [N.B . — This 
Amendment is to come into force on 1st Feb- 
ruary, 1929.] [Amended by Letters Patent, 
dated 12th December, 1928.] 


tration Act. Though Cl. 15 of the Letters 
Patent, if it stood alone, would allow an ap- 
peal, in view of Cl. 44 of the Letters Patent 
sec. 39 of the Arbitration Act must prevail 
over Cl. 15 of the Letters Patent and hence 
no appeal lies TLi? no45^ Mad. 564=1945 
M.WX 164 (2)=58 L.W. 10 (1)=:1945 Mad. 
184= (1945) 1 M.L.J. 54. An order of a sin- 
gle Judge committing a party to prison for 
contempt of Court for alienating property in 
breach of an undertakinp- not to alienate <he 
same, given by him in order to avoid an order 
for seeuirty for cos+s boino* made against him 
111 a civil appeal, is clearly a * * judgment, ’ ’ and 
is not an order in a criminal proceeding with- 
in the meaning of Cl. 15, but in a civil mat- 
ter. Such an ordpr is therefore onpu to anneal 
under 01. 15. 56 L.W. 316=1943 M.W,H. 
462=1943 Mad. 541= (1943) 1 M.L.J. 400. 

Meaning of words “Trial”. — The word 
“trial” includes an aupeal under Cl. 15. 22 
M.L.J. 44=12 I.O. 653. 

Construction of Cl. 15.— 'Where it is 
doubtful whether the decision appealed from 
was in revision or second appeal but the 
party aggrieved had a right of second appeal, 
it must be construed as an appeal and a Let- 
ters Patent appeal would lie in an appropri- 
ate case. 1930 M. 489. In granting a certi- 
ficate for leave to appeal under Cl. 15, it is 
uot open to the Judge srranting leave to limit 
the points fit for appeal ; it is for the Court 
hearing the Letters Patent appeal to say 
what questions it will allow to "be raised. I. 
X.B. (1941) Mad. 775=1941 Mad. 481=i 
(1941) 1 M.L.J. 800 (F.B.) . An order refns- 
to grant review of a judgment, in a second 
appeal, is an order made in the exercise of 
such second appellate jurisdiction. Hence a 
Letters Patent appeal from such an order is 
’ ^competent without the necessary leave under 


Cl. 15. I.L.R. pq^S) M-iH 633=1938 Mad. 
399=(1938) 1 M.L.J. 402, 

“Judgment”. — Meaning of, see 52 M.L.J. 
161=50 M. 380=1927 M. 498; 35 M. 1=21 
M.L.J. 1 (P.B.) ; 47 M. 316=1924 M. 597= 
46 M.L.J. 138. The term “judgment” inclu- 
des an order awarding costs even if they are 
discretionary and such order can be appealed 
against. 22 I.C. 551. 

What are Judgments. — [See also cases 
under “cases where appeal lies”.] An order 
as to costs passed by a Judge, sitting on ori- 
ginal side on a review of taxation by the tax- 
ing officer. 42 M. 352=36 M.L.J. 351 (F.B.). 
Order for transfer a 47 M. 136=5 
^<^^4 M. 90=45 M.L.J. 153. Order under 
Prov. Sm. C.O. Act, see. 25 . 39 M. 235=29 
I.C. 846=29 M.L.J. 12. An order of a single 
Judge on an application for an ad inteTim in- 
junction is a judgment if obtained. 21 L.'W’. 
310=1925 M. 586. An order awarding a 
plaintiiBc maintenance pending the trial of her 
suit is a judgment and is appealable. 1925 
M. 443=48 M.L.J. 395. Bx parte order grant- 
ing or refusing to grant leave to sue, if and 
when judgment. See 50 M. 770=53 M.L.J, 
329=1927 M. 846. 

What are not Judgments. — \See aUa 
under title ‘ ‘ eases where no appeal lies. ’ ’] An 
order refusing leave to amend is not a judg- 
ment. 3 L.W. 107=32 I.C. 423. Order add- 
ing a party is not a “judgment” and there- 
fore is not appealable. 1930 M. 987=60 M. 

L. J. 237. So also an order of a single judge 
refusing an application to set aside his pre- 
vious order excusing the delay in applying for 
leave to appeal m forma pauperis, 59 M. 
656=43 Ii.W. 316=1936 M. 387=70 M.L.J. 
306. See also 45 Bom.L.B. 602=1943 Bom. 
318=I.L.B. 1943 Bom. 547. The decision of 
the High Court in an appeal under see. 64 of 
the Land Acquisition Act is not a judgment. 
See also 1944 M. 181=(1943) 2 M.L.J. 668. 
41 M. 943=35 M.L.J. 110. Order referring 
a partnership suit to Commissioner is not a 
judgment. 1924 M. 406. Order of Judge 
under R. 206. Original Side Rules, not judg- 
ment. 45 M.L,J. 611=1924 M. 386. Order re- 
fusing to alter sale proclamation or postpone- 
ment of sale is not a judgment. 46 M.L. J. 71= 
1924 M. 234. Order referring back report to 
official referee. 61 M. 235=1928 M. 470=54 

M. L.J, 136. Order dismissing application to 
enlarge time under Arbitration Act. 51 M* 
103=1928 M. 69=54 M.L.J. 49 (F.B.). Order 
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■refusing transfer. 51 M. 330=1928 M. 209 tiiat Older is not open to appeal. 43 I.C. 624. 

-54 M.L.J. 710. Order jn criminal case is No appeal lies from an order of a single Judge 
3iot a judgment — Sanction application. 45 M. of ilio High Court staying the further trial of 
928=43 M.L.J. 375=1922 M. 495. See also a suit. 30 I.C. 942=18 M.L.T. 312. Also 

1944 M. 181= (1943) 2 M.L.J. 668. Order re- against an order passed by a single Judge of 

fusing to allow inspection of accounts dis- the High Couit in the exercise of its crimi- 
closed in tlu ahi davit of documents. 1027 M. nal re’visional juiisJiction. 29 I.C. 96=2 L. 
409=.52 ]M t T. 192. Older of Judge of High W. 363. Also from order of a single Judge 
Court calling -‘oi a finding. 25 L.W. 95= of the High Court passed in revision in pro- 
1927 M 317. Older directing stay of proceed- eoodings under sec. 388, Cr.P. Code. 39 M. 
nig ponding api\ al made conditional on giv- 472=28 M L J. 483=28 I.C. 662. Also 
ing secifi+v within a certain time. 1928 M. against order of a single Judge on a revision 
154=51 M.L.J. 494. But see also 1927 M. agaiusi the oi‘der of Magistrate acting under 
592=52 M.L.J. 670. Order allowing evidence sec. 118 of Cr. P. Code. 39 M. 539=28 I.C, 
in lover appellate Court. 105 I.C. 720=1927 527=28 M.L.J. 307. Proceedings tahen for 

M. 1021. binding over persons to keep the peace under 

Cases whebe Appeal Lies. — \8ee also Ch. VTIT of Cr. P. Code, are criminal trials 
under ''What are judgments^’.] An appeal within Cl. 15. 39 M. 539. As to order refus- 
lies against the order of a single judge of ing to grant review of Judgment in Second 
the High Court refusing to stay the e^eeu- appeal. I.L.E. (1938"i Mad. 633=1938 Mad. 
tion of a decree* 47 M. 316=1942 M. 597= 309= (1938) 1 M.L.J. 402. No appeal lies at 

46 M.L.J. 138. An order for a judge on the the instance of the judgment-debtor, under 
original side of the High Court giving leave Cl. 15 against an order staying further pro- 
to the plaintiff to sue forma pauperis is a ceedings on terms in an appeal preferred 
judgment and is appealable. 1925 M. 167= against the preliminary decree in a mortage 

47 M.L.J. 932. Ai the hearing of such an suit. 1929 M. 197=56 M.L.J. 197. No ap- 
application even if the Government admits peal lies under Cl. 15 against the refusal of 
the pauperism of the plaintiff, the defendant a single Judge of High Court to grant leave 
should be given opportunilies to prove he was fo appeal from the pulgment passed by him 
not a pauner. 20 L.W 845=1925 M. 167=47 in a second appeal. 30 a-.W. 386=1930 M. 75 
M.L.J. 932. An appeal lies against an order =52 M. 952=57 M.L.J. 398. Whore during 
on the original side setting aside the abate- the pendency of an appeal the appellant died 
meat of a suit. 31 I.C 3S=2 L.W. 948. (35 and an application having been made by one 
M. 1, Foil.) Appeal ■will lie against an order of the respondents claiming as legal repre- 
bv a single Judge of the High Court reject- sentalives of the deceased, the Court brought 
ing a petition for revision of a small cause him on record as appellant after going into 
judgment. 27 M.L.J. 480=26 I.C. 57, See the genuineness of a will under which he 
also 30 M. 311. Also from order of a single claimed, held, that the order was not a judg- 
Judge of the High Court rejecting petition menf within the meaning of cl. 15 and was 
for revision of a small cause judgment. 27 not appealable. 56 M. 689=1933 M. 417=64 
M.L.J. 480=26 I.C. 57, See also 30 M. 311. M.L.J. 493. See aho 50 L.W. 202=1929 Mad. 
Also from order of a single Jndffe of the 800=(1939) 2 M.L.J. 414 (Order refusing to 
High Court on a claim petition. 39 M. 1196= grant leave to appeal from an order under 
28 I.C. 367. Where the Official Assignee ap- see. 75 (3) of Provincial Insolvency Act), 
plies to the Insolvency J udge for an order Whether an appeal lies under the clause 
directing delivery of the insolvent's property against an order of the High Court under sec. 
and for committing to prison for contempt 195, Cr.P. Code, is doubtful. 39 M. 768=38 
the wife and son of the insolvent who remain I.C. 994. 

m the house and obstruct delivery, aiding the Practice and Procedure. — ^Before the 
insolvent, but the Judge refuses the appliea- amendment of 1927 in appeals governed hy 
cation, holding that he has no power to do so, sec. 96, C.P. Code, when two Judges of the 
such order of refusal is a " judgment ” within High Court were divided in opinion, the judg- 
the meaning ofC1.15;the Official Assignee ment of the Judge who confirmed the decree 
being an aggrieved party under sec. 8 of the of ihe lower Court prevailed. 21 L.W. 721 
Presidency Towns Insolvency Act, has a right =1925 M. 1032. But now a different proce- 
of apDeal. 1938 Mad. 927=(1938) 2 M.L.J. dure is prescribed. (See also Cl. 36.) In an 
609. Written statement — Amendment of, at appeal against orders in execution, if appel- 
plaintiff’s instance — Order refusing, 1926 M. lant dies, his legal renresenlative can con- 
64=49 M.L.J. 632. Order granting review tinue the same. 1928 M.W.N. 385=1926 M. 
and amending decree is a judgment and ap- 77^=55 M.L.J. 497=51 M. 858. 
pealahle. 1927 M.W.N. 411=1929 M. 261. Eeview. — The High Court is competent to 

See also 56 M. 915=1933 M. 670=65 M.L.J. entertain an application to review a judgment 
222 (F.B.). passed in a Letters Patent appeal. Sec. 114, 

Cases where no Appeal Lies. fSce also ^ I*- Code, applies to judgments under the 
under "What are not judgments, Inter- High Courtis Letters Patent. 40 M. 651=32 
looutotv orders passed in Civil Eevisiou Peri- M.L.J, 144. 

Uon. 51 H. 165=1928 M. 169 (2) =54 M.L. Stay op Escecution. — The fact that a part 
J. 323. An order for compensation under see. ® decree is declaratory is no bar to a stay 
250 of ty Cr.P. Code is an order in a eri- of execution thereof being granted pending 
minal trial and the judgment of the single appeal there-^’-^m ^7 M, 316=1924 M. 
Judge of the High Court in revision from -107=46 M.L,J. 138* y7h&te a second appeal 
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was filed and an application was made for 
fatay of execution of tlie decree of tfie lower 
Couit and it was dismissed, heldf that the 
order of dismissal was not appealable except 
with ceitificate as provided for under the 
amended Letters PaLeut. 30 L.W. 976=57 
M.L.J. 783. 

Bombay cases. — ^XJnder cl. 15 of the Let- 
ters Patent as now amended, leave will be 
necessary as regards all decisions in second 
appeals by a single High Court J udge on and 
after 1st February, 1929. 31 Bom.L.R. 473 
1=1929 B. 241. See also 32 Bom.L.E. 185= 
54 B. 331=1930 B 224; 30 Bom.L.E. 942 
=52 B. 753=1928 B. 371. 

^ ‘ J UDGMENT ^ ^ ^ J udgment ’ in cl. 15 means 
a decision affecting the merits of the ques- 
tion between the parties by determining some 
right or liability. It may be final or preli- 
minary or interlocutory, the difference be- 
tween them being that a final judgment deter- 
mines the whole cause or suit and a prelimi- 
nary one only a part of it. 45 B. 428=59 
I.C. 533=22 Bom.L.E. 1169=1921 B. 320; 
53 I.C. 395=21 Bom.L.E. 955=44 B. 272. 
The term * judgment’ means in civil cases a 
decree and not a judgment in the ordinary 
sense. 1925 P.C. 155=27 Bom.L.E. 872 
t=49 ML.J. 25 (P.C.). See also I.L.E. (1940) 
Bom. 361=42 Bom.L.E. 377=1940 Bom. 196; 
42 Bom.L.E 428=1940 Bom. 216=1. L.E. 
(1940) Bom. 426 (Order of single Judge con- 
firming order of remand by appellate Court 
is appealable) . 

What are Judgments. — Order giving 
liberty of withdrawing suit made after re- 
cording evidence and heaiing argument. 45 
B. 377=58 I.C. 1004=22 Bom.L.E. 10 12= 
1921 B. 267. An order of a single Judge of 
the High Court refusing to excuse the delay 
in presentation ot the appeal. 42 B. 260=44 
I.C. 913=20 Bom.L.E. 172. Also an order 
refusing to excuse the delay in presenting an 
application for leave to appeal to His Majesty 
in Council. 26 Bom.L.E. 395=48 B. 442= 
1924 B. 399. Eefusal to revoke arbitration. 
34 B. 1. An order by a single Judge of I he 
High Court issuing a writ of certiorari and 
setting aside an order made by an Assistant 
Judge in an election inquiry under sec. 15 of 
the Bom. Mun. Boroughs Act is a ‘'judg- 
ment” within the meaning of cl. 15 and is ap- 
pealable. Such an order is not made in the 
exercise of revisional jurisdiction but under 
the original jurisdiction of the High Court 
which is exercisable notmer^y over subordi- 
nate Courts but over other tribunals also, 46 
Bom.L.E. 675=A.I.E. 1945 Bom. 7=1. L.E. 
(1944) Bom. 683. 

What ARE not judgments. — ^A finding on 
a preliminary issue in a suit that it is main- 
tainable. 27 Bom.L.E. 1496=1926 B. 136. A 
finding on a preliminary issue which does not 
involve the practical determination of the 
suit still amounts to a judgment and is ap- 
pealable; owing to the peculiar framing of the 
suit in which the issue is raised, it does imply 
final determination. 32 Bom.L.E. 285=1930 
B. 262. An order refusing directions in third 
party proceeding under rr. 130 and 131 of 
G.C.M. — ^4.18 


the High Court Eules is not a “judgment”®. 

45 B. 428=59 I.C. 533=22 Bom.L.E. 1169 
=1921 B. 320. Also order on original side 
settmg aside abatement of suit. I.L.E. (1933) 
Bom. 704=40 Bom.L.E. 658=1938 Bom. 408- 
Order on original side of High Court in Cham- 
beis by a single Judge granting leave to sue 
in forma pauperis is not judgment. I.L.E- 
(1943; Bom. 547=45 Bom.L.E. 602= (19 13) 
Bom. 318. Order allowing transfer of sum- 
mary suit to shoit causes not a judgment- Xo 
appeal lies. 27 Bom.L.E. 99=86 I.C. 100= 
1925 B. 159. An order by a single Judge on 
the oiiginal side of the High Court allowing 
amendment of the plaint in a suit by a sole 
paitner of a fiim in the firm name, permit- 
ting the substitution of the name of the part- 
ner for that of the firm, is merely an order 
regulating procedure and not one affecting 
the rights of the defendant, and is hence not 
appealable. 38 Bom.L.E. 529. Nor an order 
of the Court refusing to commit a party for 
breach of an undertaking given to the Court- 
38 Bom.L.E. 571=164 I.C. 335=1936 B. 314. 
An Older refusing to restrain the defendant 
by an injunction from prosecuting his suit 
in a foreign Court is not a “judgment”. 5S 
I.C. 395=21 Bom.L.E. 955. An order grant- 
ing to a plaintiff in an ejectment suit 
leave to amend the plaint by inserting fur- 
ther breaches of conditions in the lease after 
suit as a giound of ejectment is not a “judg- 
ment” within the meaning of cl. 15 of the 
Letters Patent, because it is not an order 
which affects the merits of the ease; nor does 
it determine any right or liability. Hence 
such an order is not appealable. 48 B.L.E- 
252=1946 B. 361. It is doubtful whether an 
order refusing to giant sanction to prosecute 
under sec. 195, Cr.P. Code, is a judgmimt® 
24 Bom.L.E. 817=47 B. 270=1922 B. 455. 

Appeal. — An appeal does not lie against 
an order of a Judge refusing to grant leave 
to appeal under cl. 15. 32 Bom.L.R. 185= 
1930 B. 224; or order excusing delay in fil- 
ing appeal. I.L.E. (1940) Bom. 361=42 
Bom.L.E. 377=1940 Bom. 196. An order of 
the Judge sitting in chambers refusing leave 
to sue in forma pauperis is appealable as a 
judgment. 1931 B. 166=32 Bom.L.R. 1647- 
See also 212 I.C. 637=I.L.E. 1943 B. 547= 
1943 B. 318. An order extending the time 
for making an award is appealable- 32 Bom. 
L.E. 1650=55 B. 452=1931 B. 125. The 
right of appeal from the decision of one 
Judge in second appeal to the High Court 
and the right of appeal from the decision of 
more Judges than one to the Privy Council 
are governed mutatis mutandis by the same 
principles. In each case, the ease must be 
certified to be a fit one for appeal. Though 
considerations of private or public import- 
ance as precedents and like matters must 
exist in a greater measure when a decision 
IS requested from the Privy Council, than 
when a decision is invited from a Bench of 
the High Court, yet where there is no point 
in dispute which the Court could in the exer- 
cise of judicial discretion certify as being of 
great public or private importance and no- 
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important precedent governing numeroas 
other eases, no lea\e can be granted form 
the decision of a second appellate Court. 34 
Bom.L.E. 398=1932 B. 218. Where, at the 
time the second appeal was dismissed, no 
application for a ceradcate was made and 
subsequently at the time when the applica- 
tion was made ihe Judge who disposed of 
the appeal ceased to hold the office of Judge 
of the High Court, held, that a certificate can- 
not be gianted by another Judge of th^High 
Court and that an appeal under cl. 15 of the 
Letters Patent was not competent without 
a certificate. 54 B. 381=32 Bom.L.R. 624 
=1930 B. 366. An order granting leave to 
defend on condition that the defendant 
should deposit in Court a sum of money by 
a date mentioned therein is a judgment'^ 
within the meaning of el. 15 from which an 
appeal lies. 56 B. 268=34 Bom.L.R. 232= 

1932 B, 163. But an order fixing the dale 
of sale or extending the time for sale of cer- 
tain partnership property is in the nature of 
an order regulating the procedure under the 
order for sale and not a ‘'judgment*’ within 
cl. 15 and is not appealable. 56 B. 237=34 
Bom.L.R. 12=1932 B. 134. An order under 
sec. 10, C. P. Code, refusing to stay a suit is 
not a “judgment” within the meaning of cl. 
15 and is not aapealable. 35 Bom.L.R. 15= 

1933 Bom. 85=57 B. 364. But see 61 0. 670 
=1935 C. 1, contra. An order dismissing a 
petifion under sec, 39, Lunacy Act, to ad- 
judge a person to be a lunatic is not a judg- 
ment, and is not appealable. 35 Bom.L.R. 38 
=1933 B. 112=57 B. 371. Contempt arising 
out of comments upon a pending trial by per- 
sons some of whom are parties to the suit 
and some of whom are not is contempt of a 
criminal nature and the order passed in such 
proceedings is not appealable. 35 Bom.L. 
R. 9=1933 B. 108=57 B. 286. An order 
refusing the issue of a commission to exa- 
mine witnesses is not a “judgment” within 
cl. 15 of the Letters Patent and no appeal 
lies from such an order. [35 M. 1 (P.B.) : 
1920 C. 894; 3 R. 293; 3 Rang. 605, Poll.; 
2 I.C. 157, Expl.] 36 Bom.L.R, 272=1934 
B. 168. 

Practice. — ^In an appeal the whole case is 
open and not merely the points on which the 
Judges differed. 48 B. 691=87 I.C. 199= 
1925 B. 118. 


Calcutta cases. — ^Amendment of Letters 
Patent not retrospective. Cl. 15 of the 
sunended Letters Patent does not tahe away 
a right of third appeal which the suitor had 
under the old Letters Patent on the date of 
the institution of his suit. 48 C.L.J. 150= 
32 O.mH. 1130=1928 0. 640 (P.B.). Other- 
irf matters of mere procedure. See 52 
B. 753=1928 B. 371. As to the effect of the 
.^endment of 1927, see notes under cl. 15, 
Momhay Oases. A Judge hearing an appli- 
Won praying for leave to file an appeal 
24®^ ^ jurisdiction to enter- 

extension of the 
tinaer sec. 5 of tlie Timi- 


be constituted by the Chief Justice for the 
purpose ot hearing Letters Patent Appeals 
and if there is no such Bench, it uiil be for 
the Chief Justice to constitute a Division 
Pencil to deal with the application for ex- 
tension of time. 46 C W.N. 131=I.L.R. 
(1942) 1 Cal. 403=1942 Cal. 606. 

Judgment. — The term ‘judgment* means 
“decree or order”. 47 I.C. 67=28 C.L.J, 
205. Order of dismissal of an appeal with- 
out investigation of the merits, may be a judg- 
ment. {Ibid.) ‘Judgment* means the sen- 
tence of law pronounced by the Court. 22 
C.L.J. 452=20 C.W.N. 210. ‘Judgment* 
signifies what is now termed ‘decree* or 
‘Older*. 31 I.C. 965=22 C.L.J. 525; 40 C.W. 

N. 1264=I.L.R (1937) 1 Cal. 149, As to 
whether an adjudication is a judgment, the 
test is what is its effect on the suit or pro- 
ceeding in which it is made. 21 C.W.N. 921 
=29 C.L.J. 225. By see. 26 (2) of the Land 
Acquisition Act, introduced by the Amending 
Act of 1921, “judgment** includes a decision 
of the High Court in a L.A. appeal from an 
award of the L.A. Judge. The decision in 
such an appeal is appealable under cl, 15, 
40 C.W.]Sr. 1143=1936 C. 688. See also 45 C. 
W.N. 181 (Decision of Judge on election 
petition) . An application for relief under 
the Bengal Money-Lenders Act is an original 
application, and an appeal lies under cl. 15 
of the Letters Patent from a judgment of a 
Judge on the original side of the High Coui't 
dismissing such application. 46 C.W.N. 605 
=1943 Cal. 169. 

What are Judgments. — Order of attach- 
ment before judgment. 50 C. 215=1923 C. 
639. Also order setting aside abatement. 49 0. 
62=1922 0. 335. Also order refusing to stay 
proceedings. 47 C. 611=24 C.W.N. 612, An 
order rejecting an application for judgment 
on admissions is a judgment and is appealable- 
54 I.C. 836=23 C.W.N. 1017. An order refu- 
sing to set aside an award. 46 I.C. 687=15 
C. 502. A decision of a single Judge of the 
High Court reversing in appeal an order of 
a District Judge and remanding the case for 
rehearing. 27 C.L.J. 418=22 C.W.N. 627. A 
decision that a suit being open to the objec- 
tion of multifariousness cannot be entertained 
as framed. 45 C. 111=21 C.W.N. 794. A re- 
mand order nullifying the benefit of (he 
decree is a judgment. 21 C.W.N, 921=41 I. 

O. 250. An order of a single Judge on the 
Original Side of the Calcutta High Court dis- 
missing a suit for want of prosecution is a 
judgment and is appealable. 1924 C. 1025= 
28 C.W.N. 916=51 0. 905. As to an order re- 
fusing an application for the appointment 
of a receiver based on a provision in the 
indenture of hypothecation, that on a breach 
of any one of the covenants contained there- 
in, the plaintiff’s assignor would be entitled 
to have a receiver appointed, the order has 
determined a right which is one of the mat- 
ters in the controversy itself, and so is a 
judgment within the meaning of cl. 15. 39 
C.W.N. 155=1935 C. 36. An order of a 
single judge of the High Court under sec. 9 
of the Insurance Act directing the refund 
of the deposits under sec. 7 of that Act, is a 
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* judgment ^ within the meaning of cl. lo of 
the Letters Patent and is appealable. 
also an order under sec. 61 (1) and (2) of 
-the Insurance Act reducing the amount of 
the insurance contracts. 46 C.W.JST. 441= 
I.L.E. (1942) 2 Cal. 85=1942 Cal. 578. 

What are not Judgments. — Order res- 
toring suit IS not a judgment. 49 C. 616-= 
1922 C. 407. Order admitting appeal fled 
out of time. 32 C.W.N. 935=56 C. 135= 
1929 0. 214. Suit on behalf of a lunatic — 
Application to take the plaint off the die — 
Dismissal of the application is not a judg- 
ment. 26 C.W.N. 242=1922 C. 172. Order 
refusing leave to file written statement is not 
3 , judgment and is not appealable. 49 I.C. 
120=45 C. S18. Ordinarily an order of a 
Judge on the Original Side allowing or refus- 
ing an amendment is not a judgment. 45 
0. 305=47 I.C. 129=22 C.W.N. 611. Order 
refusing to issue commission to examine wit- 
nesses is not a judgment. 55 I.C. 766=31 
C.L.J. 162. The judgment given upon a case 
stated by the Commissioner of Income-tax 
under see. 66 (2) of the Income-tax Act. 52 
C. 546=29 C.W.N. 398=1925 0. 598. The 
opinion pronounced or delivered by a Judge 
-on the Original Side of the High Court on a 
special request referred to him by the Ke- 
gistrar under r. 60, Ch. XXVI of the High 
Court Original Side Buies : 40 C.W.N. 1264 
t=I.L.B. (1937) 1 Cal. 149. An order setting 
aside an parte decree and the attachment 
in consequence thereof is not adjudgment”. 
30 C.W.N. 104=1926 C. 327. Transferring 
a suit under cl. 13 of the L.P. 47 C. 1104, 
See however 45 M.L.J. 152. An order of a 
Judge of the High Court in an appeal filed 
under the Tea Control Act refusing to strike 
out the Tea Licensing Committee as respon- 
dents, is not a ^ judgment” within the mean- 
ing of cl. 15. No appeal, therefore, lies from 
Ms order to a Division Bench of the High 
Court. 45 C.W.N. 454. 

Cases WHERE Appeal Lies. — ^Rulings under 
this clause before the amendment of 1927. 
[See also cases under ^*what are judgments’^*} 
An order refusing to stay a suit under sec. 10, 
C.P. Code, is a judgment within el. 15 of 
the Letters Patent and is appealable. 61 C. 
670=38 C.W.N. 818=1935 C. 1, But see 
57 B. 364, contra. An order of a Judge of 
the High Court remanding a case to the Small 
Cause Judge who refused to grant sanction 
under sec. 195, Cr.P. Code, to make a fur- 
ther investigation and pass orders thereon, is 
a ‘'judgment”. 44 C. 804=25 O.L.J. 193. 
See also 23 LC. 977=41 0. 323 (Order of 
High Court interfering with judgment of 
Presy. S.C. Court). An order of Judge of 
;&G High Court in its original jurisdiction re- 
jecting an application under C.P. Code, O. 

r. 9, for restoring a suit dismissed for de- 
fault. 43 C. 857=20 C.W.N. 594. Where the 
Judges of Division Bench, hearing an appeal 
in a probate case have disagreed and a decree 
has been drawn up in accordance with sec. 98, 
C.P. Code, an appeal lies under cl. 15: 

I.C. 319=22 aL.J. 298. Order refusing 
^permission to creditor to prove debt in a eom- 


Bombay and Calcutta). 

pany's winding up proceeding is appealable- 
,11 C.W.N. 894=103 I.C. 659=1927 C. C89. 
See also 64 I.C. 689=34 C.L.J. 489. Bo also 
order diiecting change of attorney. 60 C. 
1273=37 C.W.N. 998=1934 C. 58. Order 
gi anting revocation of patent. 43 C.W.N. 
697. 

Case where no appeal Lies. — lN,B, — See 
also cases under ^‘What are not judgments”,} 
Cl. 15 (amended) — Second appeal disposed 
of under see. 98 (2), C.P. Code, prior to 
amendment — Application for certificate to one 
of the two Judges dismissing appeal — Main- 
tainability — Letters Patent Appeal — Right if 
preserved. See 56 C. 507=114 I.C. 493=1 
1928 0. 819. Provision whether takes effect 
retrospectively — Suit filed prior to amend- 
ment — Second appeal disposed of, after 
amendment — ^Right of third appeal — Neces- 
sity for certificate. See 1928 C. 640=56 C. 
612=113 I.C. 49. Whether an order refusing 
leave to appeal be a judgment or not, it can- 
not be appealed against. Under the Amended 
Letters Patent leave granted by the Judge 
hearing the second appeal is the sole aiul 
necessary condition for such an appeal. 58 
C. 342=1931 C. 571. The right of appeal 
to the High Court depends upon cl. 13 and 
whether or not the decision of the learned 
Judge appealed from is a judgment depends 
upon whether or not so far as he is con- 
cerned he finally decided the rights of the 
parties as regards the question on which Ibe 
appeal is based. 57 C. 736=1930 C. 623. 
Second appeal disposed of under sec. 98 (2>, 
C.P. Code — ^Application for certificate under 
cl. 15 — Refusal — Appeal — Court-fee payable- 
56 0. 482=1929 C. 575. Order admitting ap- 
peal filed out of time — Appealability. 56 0. 
135=114 I.C. 88=1929 C. 214. An applica- 
tion for review of a judgment of a Division 
Bench of the High Court being rejected l»y a 
Judge, the other having ceased to be a Judge, 
no appeal lies. 25 C.L.J. 360=41 I.C. 183 
=21 C.W.N. 652. There is no appeal against 
an order discharging a rule under sec. 115 of 
C.P. Code. 33 I.C. 247 (2) =22 C.L.J. 22; 
30 I.C. 906=22 C.L.J. 113; 30 I.C. 862 (1) 
=22 C.L.J. 40. An order on the original side 
dismissing an application under O. 21, r. 58, 
is not appealable under cl. 15, because of the 
prohibition contained in Order 21, r. 6. 37 0. 
W.N. 641=60 0. 914=1933 C. 715. An order 
under O. 37, C.P. Code, against a defendant 
to furnish security before he can defend the 
suit, is not appealable if it is that of a single 
Judge of High Court, Original Side. 42 0* 
735=31 I.C. 238=22 C.L.J. 41. No appeal 
lies from an application for writ of habeas 
corpus, 54 C. 727=102 I.C. 647=1927 0. 
496. An appeal lies under cl. 16 from a dis- 
sentient judgment that has prevailed in an 
appeal under the same clause. 18 I.C. 253=17 
C.L.J. 206. But it can be only with respect 
to the portion of the matter about which 
there is disagreement among the Judges. 40 
C.W.N. 1143=1936 C. 688. Division Bench 
of High Court hearing appeal — ^Difference of 
opinion— Dismissal of appeal under sec. 98, 
G.P. Code, Letters Patent appeal. 28 C.'W* 
N. 637=51 C. 669=1924 C. 855. Where the 
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16. And We do further ordain that the said High Court of Judicature at 

^ ^ . Madras, [Fort WiUiam in Bengal] [Bombay], shall 

tii^m-ovineps'^ ^ Appeal from the Civil Courts of the 

^ * Presidency of Madras, [Bengal Division of the Pre- 

sidency of Fort William] [Bombay], and from all other Courts, subject to its 
superintendence, and shall exercise appellate jurisdiction in such cases as are 
subject to appeal to the said High Court by virtue of any laws or regulations 
now in force. 

17. And We do further ordain that the said High Court of Judicature at 

Madras, [Fort William in Bengal] [Bombay], shall 
M 3 ia^'iuna\^cs^ iJitfints j^^ve the like power and authority with respect of the 
Am unatics. persons and estates of infants, idiots and lunatics 

within the Presidency of Madras [Bengal Division of the Presidency of Fort 


on the original side directed that the 
Eegislrar might be at liberty to sell the mort- 
gaged proi^erties without reserve : Seld, that 
the order was not appealable. 60 C. 506= 
1933 C. 504. Opinion pronounced bv Judge 
on Original Side (H.C.) on a special request 
referred to him bv Eeffi'^trar, under r. 50 , 
Ch. 26, H.C. Original Side Enles. I.L.it, 
(1937) 1 Cal. 149=40 C.W.N. 1264. An 
order directing enquiry bv the Official Ee- 
feree as to the respective rights of the parties 
for rateable distribution does not finally de- 
cide their rights. An appeal theref o t i ii- 
eompetenr. 57 C. 736=:1930 C. 623. Where 
a receiver ''^as appointed in a partition suit 
on the tonting of intestacy, held, that an 
order refusing to discharge (ho receiver .‘s ap- 
pealable, under the Letters Patent. 52 C.L. 
,j, 66=1930 0. 803. Where in an appeal 
under cl. 15, the respondent relied on facts 
and circumstances which appeared in the 
judgment of the lower appellate Court and 
which must have been referred to before the 
single Judge of the High Court who heard 
the Second appeal, but it appeared that such 
facts and circumstances were not referred to 
in the judgment under appeal. Held, that 
the respondents were entitled to rely on the 
facts contained in the judgment of the lower 
appellate Court. 34 C.W.H. 97=1930 0. 321. 
As to extension of time for filing appeal 
under cl. 15, I.L.E, (1942) 1 Cal. 403= 
46 O.W^N. 131=1942 Cal. 606, 

Cl. 16: Calcutta cases. — ^An appellate 
Officer appointed by the Local G-overnment 
under Sec. 40 of the Bengal Agricultural 
Debtors Act is not a Civil Court within the 
meaning of sec. 16 of the Letters Patent. 
The Civil Courts contemplated by that clause 
do not cover Courts which are cerated by a 
special statute for a special purpose. 68 0. 
^L.J. 407=42 C.W.N*. 507=1938 Cal. 448 (1), 
Cls. 16 AND 26: Madras c'ases. — ^Under 
its superintending powers, the main function 
of the High Court is to see that the inferior 
tribunal does not usurp a jurisdiction which 
it does not possess or refuses to exercise a 
jurisdiction which it has and ought to exercise 
or acts illegally in the exercise of its jurisdic- 
tion. But it is no part of that function to 
^hstitute its own opinion for that of the 
C^urt superintend^ in matters assigned by 
^legislature to the cognizance of the latter. 
That can be done only when a right of ap- 


peal is given to it. Eevisional jurisdiceion 
over Board of Revenue regarding orders 
under sec. 173, Madras Estates Land Act, ne- 
gatived. 55 M. 883=1932 M. 612=63 M.T/.J. 
450 (P.B.) . High Court can entertain ’•evi- 
sion petition against a decree passed by a 
District Munsiff in an Agency tract. 59 M. 
356=1936 M. 187=70 M.L.J. 204 (F.B.). 
Cl. 16 of the Letters Patent does not override 
the provisions of the Madras Civil Courts 
Act. The latter Act in effect prohibits an 
appeal being filed in the High Court, where 
it properly lies to the District Court. Tt is 
not therefore open to a Judge of the High 
Court to pass .'in order directing an appeal 
which properly lies to the District Court to 
be received in the High Court on the ground 
that at that time the District Court is closed 
for the summer vacation, and then transmit 
it to the District Court after the re-opening 
of that Court, and meanwhile to pass interim 
orders in the appeal. Necessity for amend- 
ment of see. 13, Civil Courts Act pointed out. 
1945 M.W.N. 418=58 L.W. 329=1945 Mad. 
423= (1945) 2 M.L.J. 131=I.L.R. 1946 M. 
261. See Mad. Act XXII of 1945 enabUng 
such appeals to be filed, in the High Co\irt. 
I.L.R. 1946 M. 261. 

Cl. 17: Madras cases. — The High Court 
lias jurisdiction to appoint a guardian for 
minors resident within the Presidency, though 
beyond the Presidency town, on the applica- 
tion of the father of the minors who is resi- 
dent in Madras. Sec. 3 of the Guardian and 
Wards Act saves the power of the Chartered 
High Courts. 1937 M. 51=44 L.W. 904=71 
M.L.J. 873. The jurisdiction can be exercised 
over infants in the mofussil in the Presidency 
provided they are subjects of His Majesty. 
The High Court under cl. 17 has jurisdiction 
to appoint a guardian of an infant residing in 
the mofussil, who is not a European British 
subject. 71 M.L.J. 873. Cl. 17 of the Letters 
Patent confers on the High Court the same 
powef as Cl. 32 of the Charter of Supreme 
Court of 1800 conferred on that Court. There 
is no restriction in these clauses in regard to 
the Court 's jurisdiction as to place or persors. 
71 M.L.J. 873. Whatever the powers of the 
Supreme Court prior to 1858, the moment the 
Crown assumed direct control in 1858, every 
native of JBritish India became ipso faeto a 
British subject. 71 M.L.J. 873. 
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William] [Bombay], as that which was vested in the said High Court 
immediately before the publication of these presents. 

18, And We do further ordain that the Court for relief of Insolvent 
Provisiou with resDoet to I^e^tors at Madras, [Calcutta], [Bombay], shaU be 

the Insolvent Court! ^ before one of the Judges of the said High Court 

of Judicature at Madras [Fort William in Bengal] 
[Bombay] , and the said High Court, and any such Judge thereof, shall have 
and exercise, within the Presidency of Madras, [Bengal Division of the Presi- 
dency of Fort William] [Bombay], such powers and authorities with respect 
to original and appellate jurisdiction and otherwise as are constituted by the 
laws relating to insolvent debtors in India. 

Law to he administered hy the Sigh Court. 

19. And We do further ordain that, with respect to the law or equity to be 


Cl. 17: Calcutta cases. — The jurisdictioii 
oveif infants which has been conferred on the 
High Court by Cl. 17 of the Letters Patent 
and which has been expressly preserved by 
Sec. 3 of the Guardians and Wards Act, is 
operative on the person and estate of all in- 
fants within the Bengal Division of the Pre- 
sidency. In exercising this jurisdiction, fcho 
High Court should follow the principles adop- 
ted by the Court of Chancery in England. 'This 
does not, however, mean it should ignore .the 
principles embodied in the last mentioned Act. 
W’here the Act is silent or the provisions there- 
of are contrary to or inconsistent with the 
principles of the Court of Chancery, the High 
Court will act in appropriate eases on the 
principles on which the Court of Chancery in 
England would act in similar circumstances. 
The Court of Chancery in England has bee^ 
exercising paternal jurisdiction derived from 
the prerogative of the crown as parens patriae^ 
A father who entrusts the custody and educa- 
tion of his boy to a third person but de- 
frays the expenses therefor, does not disqua- 
lify himself from asserting his natural rights 
as the father. He is not unfit to be guardian 
of the Person of the boy either within the 
meaning of see. 19 of the Guardians and 
Wards Act or according to the principles on 
which the Court of Chancery in England 
would interfere with the rights of the fathe^. 
But where the parents of a female child 
voluntarily make over that child to a third 
person, not as a temporary measure, but with 
a view to make a permanent arrangement for 
her future life and that person has been pro- 
perly meeting all the expenses of the child for 
a number of years and is veiling to continue 
to do so, and this long continued acquiescence 
has given rise to associations and expeera- 
tions in the mind of the child that she would 
he continued to be brought up in ^e way she 
has^ been brought up so far, the parents by 
their conduct render themselves unfit to be a 
guardian of the person of the female child. 
I.L.R. (1943) 2 Cal. 554=:A.I.R. 1944 rial. 
43S. The High Court can, in the exercise of 
its inherent jurisdiction under 01. 17 (and 
apart from the Guardians and Wards Act, 
1890), appoint a guardian of an infant co- 
parcener in an undivided Mitakshara family. 
59 LC, 570=138 I.C. 739=1932 0. 502.There 


IS no restriction in the powers granted to 
either the Supreme Court or the High Court 
which limits the exercise of guardian j'.iis- 
diction to the Presidency town or to European 
British subjects. The High Court has power 
to appoint a guardian, even when the minor 
resides outside and has no property within the 
limits of the Ordinary Original Civil .Juris- 
diction of the High Court. 57 C. 533=1930 
C. 598. But see 58 C. 919=1932 C. 91. 

Bombay cases.— The High Court 
has power and can make an order appointing 
a guardian in respect of undivided co-parceu- 
ary property of a minor Hindu co-parcener, 
in respect of a minor situate within the limits 
of the ordinary original jurisdiction of the 
High Court, that is, the town and island of 
Bombay. This jurisdiction extends to minors 
wherever in the Presidency they may be 
found, provided they are subjects of the Bri- 
tish Crown. The jurisdiction of the Uigii 
Court to sanction a contract for the benefit 
of a minor extends to a minor Hindu copar- 
cener resident within the Bombay Presidonej, 
who is a British subject. Where the manager 
of a joint Hindu family asks for sanction of 
a sale of joint family property including the 
interests of the minor coparcener, as being 
for the benefit of the minor, the Court ought 
not to make an order es: parte* The minor 
concerned should be made a respondent to the 
application, and he should be represent«=*d by 
a guardian ad litem^ who should norm^y be 
an officer of the Court, and he should satisfy 
himself as to the interest of the minor, by 
requiring evidence as to the alleged necessity 
for the sale or as to the price being a good 
one, and as to how the proceeds of the sale 
are to be dealt "with. If he requires funds to 
enable him to look into the matter properly, 
the party seeking the order must mo vide 
such funds. 43 Bom.L.E. 926=1941 Bom. 
397=1. L.E. (1942) Bom. 238 (S.B.). 

Cl. 18: Madras* — The High Court has no 
povver to entertain a petition for the adjudi- 
cation of a debtor, Tvho is outside the limits 
of the Presidency-town, as an insolvent, oven 
though the mofussil Court having jurisdic- 
tion in the matter is at the time closed for 
summary recess. (52 M. 52=55 M.L.J. 690, 
Foil.). 57 M. 453=1934 M. 314=66 M.L.J. 
428 • 
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applied to each case coming before the said High 
By the High C'ouu m fae Court of Judicature at Lladras, [Fort William ia 
exercise of ordinary origi [Bombay], in the exercise of its ordinary 

nal ci\ii luiisJjcLion. original civil jurisdiction, such law or equity shall be 

the law or equity which would have been applied by the said High Court to such 
case it these Letters Patent had not issued. 

20. And We do further ordain that, with respect to the law or equity and 

rule of good conscience to be applied to each case 
in the exercise of extra- coming before the said High Court of Judicature at 
oidiaaiA ongmal civil juris- Madras, [Port William in Bengal] [Bombay], in the 

exercise of its extraordinary original civil jurisdic- 
tion, such law or equity and rule of good conscience shall be the law or equity 
and rule of good conscience which would have been applied to such case by 
any local Court having jurisdiction therein. 

21. And We do further ordain that, with respect to the law or equity and 

rule of good conscience to be applied by the said High 
By the High Court in the Conrt of Judicature at Madras, [Port William in 
^ ^ ^ Bengal] [Bombay] , to each case coming before it in 

the exercise of its appellate jurisdiction, such law or 
equity and rule of good conscience shall be the law or equity and rule of good 
conscience which the Court in which the proceedings in such ease were origi- 
nally instituted ought to have applied to such case. 

Criminal Jurisdiction, 


22. And We do further ordain that the said High Court of Judicature at 
. . , Madras [Bombay] shall have ordinary original 

Com.' jurisdiction .witMn the local limits of its 

ordinary original cml jurisdiction, and also in respect 
of all such persons, beyond such limits over whom the said High Court of 
Judicature at Madras [Bombay] shall have criminal jurisdiction at the date of 
the publication of these presents. 

[The corresponding provision of the Calcutta Letters Patent is as 
follows : — 


“ And We do further ordain that the said High Court of Judicature at 
Fort William in Bengal shall have ordinary original criminal jurisdiction with- 
in the local limits of its ordinary original civil jurisdiction and also in respect 
of all such persons both within the limits of the Bengal Division of the Presi- 
dency of Fort William, and beyond such limits and not within the limits of 
the criminal jurisdiction of any other High Court or Court established by com- 
petent legislative authority for India as the said High Court of Judicature at 
Fort William in Bengal shall have criminal jurisdiction over at the date of the 
publication of these presents”.] 

23. And We do further ordain that the said High Court of Judicature at 
Jniisdietion as to persoii. ^®dras, [Port Wil l iam in Bengal] [Bombay] , in the 
exercise of its ordinary original criminal jurisdiction, 
BhaU be empowered to try all persons brought before it in due course of law. 


Cl. 21: Madras cases. — The High Courli 
as appellate or revisioaal authority, has no 
jurisdiction to issue an injunction apart from 
and except in accordance with the provisions 
of 0, Ii.W. 168. Biss, from.) IPCSM. 

Ii.W. 110=64 112=56 M. 56a. 

Calcutta cases: Apflicabilitt ot “Enc- 
MSK OoijHOK XiAw — OP. — Although. 

law is enforced or the 
1 ^* Hieh Cov«*s, oa 

we ana in We mofassil Courts, 

(sommim hm is not and has not 

even be^ foHonrefl. 61 0 . 841=38 O.W.1T. 


682=1934 C. 682. 

Cl. 22 : Calcutta cases. — Sec. 106 of the 
Government of India Act leaves the de^nition 
of High Courtis original criminal juris- 
diction to be made by the Letters Patent 
and the Hie*h Court derives a particular ori- 
ginal criminal jurisdiction from Cl. 22, Let- 
ters Patent. It is within the power of the 
Indian Legislature to alter and amend the 
Letters Patent^ and consequently within the 
Ordinance making power of lie Governor- 
Government of India Act- 
37 C,W.2Sr. 481=1935 C. 364=60 a 8J4, 
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24. And We do further ordain that the said High Court of Judicature at 

Madras, [Fort William in Bengal] [Bombay], shall 
Extraordinary original extraordinary original criminal jurisdiction over 

criminal jurisdiction. persons residing in places within the jurisdiction 

of any Court now subject to the superintendence of the said High Court, and 
shall have authority to try at its discretion any such persons brought before 
it on charges preferred by the Advocate-General, or by any Magistrate or 
other officer specially empowered by the Government in that behalf. 

25. And We do further ordain that there shall be no appeal to the said 

High Court of Judicature at Madras [Fort William 
No appeal from High Bengal] [Bombay] , from any sentence or order 

j^unsktioT— “court passed or made in any criminal trial before the Courts 

reserve points of law. of original criminal jurisdiction which may be con- 
stituted by one or more Judges of the said High 
Court. But it shall be at the discretion of any such Court to reserve any point 
or points of law for the opinion of the said High Court. 

26. And We do further ordain that, on such point or points of law being 

so reserved as aforesaid, or on its being certified by 
High Court to review on the said Advocate-General that, in his judgment, there 
certificate of the Advocate- jg error in the decision of a point or points of law 
' decided by the Court of original criminal jurisdiction, 

or that a point or points of law which has or have been decided by the said 
Court should be further considered, the said High Court shall have full power 
and authority to review the case, or such part of it as may he necessary, and 
finally determine such point or points of law, and thereupon to alter the sentence 
passed by the Court of original jurisdiction, and to pass such judgment and 
sentence as to the said High Court shall seem right. 


Cls. 24 AND 29: Calcutta cases.— Under 
this section, the High Court has no power to 
take proceedings against persons, one of 
whom is not in India at all and the others are 
either Indian subjects or else residing within 
the original jurisdiction. 1932 0. 323—35 
C.W.N. 1088. See also 1931 C. 646=1932 0. 
394=35C.W.N. 782; 35 aW,N. 1086. Where 
Certain British Indian subjects resident with- 
in the original jurisdiction were accused of 
offences committed outside British India, the 
complaint cannot be entertained by the High 
Court on its appellate side, Cls. 24 and 29 not 
being applicable to such a ease. 1932 0. 229 
=35 0,W.N. 1082. Where the Advocate- 
General appears on behalf of the accused and 
does not commence proceedings under cl. 24, 
it cannot be said that he ceases to be Advo- 
cate-General and an application by counsel 
for private party to be clothed with the 
powers of the Advocate-General cannot be 
maintained. 35 C.W.N, 1082=1932 C. 229. 

Cls. 25 and 26: Madras cases: Eevisw. 
—The judgment of a special Criminal Bench 
of the High Court constituted under <<ec. 6 
(5) of the Criminal Law Amendment Act, 
1908, is open to review on a certificate grant- 
ed by the Advocate-General under cl. 26. 35 
M. 397=14 LC. 896=13 Or.L.J. 352=3.912 
M.W.N. 549=12 M.L.T. 1. The expression 
point of law * ' in el. 26 means the same thing 
matter of law in sec. 418 of the Cr. P. 
Code.^ It includes such mis-direction or non- 
erection as would permit an appeal against 
the Verdict of a jury. Any misdirection in- 
cludes not only an error in laying down 


law by which the jury are to be guided but 
also a defect in summing up the evidence or 
in not summing it up or in summing it up 
erroneously. 1930 M.W.N. 249. As to whe- 
ther the presiding Judge can reserve a ques- 
tion, when a point was raised after reading 
out charge and accused called upon to pU-ad, 
see 1936 M.W.N. 281=1936 M, 353=70^ 
M.L.J. 635 (F.B.). 

Cls. 25 and 26: Calcutta cases. — Under 
cls. 25 and 26 the Bull Bench is not compe- 
tent to order a retrial but should finally de- 
cide the matter on review. 47 C. 671=31 0. 
L.J. 402=24 C.W.N. 501 (F.B.). (44 0. 477; 

2 B. 61; 17 0. 642, Eef.). As to right of 
appeal or revision in the case of trials on the 
Sessions Side of a High Court, see 44 0. 723 
=21 C.W.N. 167. 

Cl. 26: Bombay cases. — Under Cl. 26 of 
the Letters Patent if the Advocate-Of»neral 
certifies that there is a point of law involved 
in the case which requires further considera- 
tion, the High Court has to determine the 
point of law, and if it thinks that there has 
been an error in law, it can review the whole 
ease and pass the requisite sentence or iudg- 
ment. It is not, however, essential to set aside 
the conviction whenever there has been some 
error of law, but if the High Court thinks 
that the error of law has prejudiced the ac- 
cused, it must set aside the conviction. I.L.E. 
<1942) Bom. 384=199 I.0. 202=44 Boitt.L.R.2r 
=1942 Bom. 71 (P.B.) In dealing with a 
case coming before the High Court under Cl. 
26, the High Court is not entitled to go int<> 
questions which are not covered by the certi--' 
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iieate of tiie Aavoouie-Cjeaeial. lUe jurisdic- 
tion of tie Iligh Court under Cl. 26 is ifeS- 
trieted to tlie point or points of law men- 
tioned in the certiheate of the Advocate-Cron- 
eral as imohiug an eiior; and if the High 
Court comes to the conclusion that there has 
been no eiior with regard to the point or 
points of law mentioned in the certificate of 
the Advocate General, the High Court has no 
power to go into any other question, or to 
review the case generally, even to the extent 
of altering the sentence. 46 Bom.L.E. 066= 
A.l.E. J944 Bom. 274 (F.B.)=I.L.E. (1945) 
Bom. 52. The failure of the Judge to com- 
ply with sec. 297, Cr.P. Code, is an error of 
law which brings the case within el. 26 of the 
Letters Patent. But that clause does not en* 
tail that wherever any misdirection is found 
to exist, the Court has no option hut to set 
aside the verdict. 60 B. 599=38 Bom.L.E. 39 
=1936 B. 52 (P.B.). Although the wording 
of sec. 537, Cr.P. Code, does not apply to a 
case under el. 26 of the Letters Patent, Ihe 
Court ought to apply the principle which 
underlies that section, that is, that where 
there has been no' illegality in the mode of 
trial, but some irregularity in the pro- 
cess of trial, the High Court is not 
entiiled to set aside the verdict or 
judgment unless it is satisfied that 
irregularity has led to a miscarriage of 
justice, or has prejudiced the ac- 
cused. 60 Bom. 599=38 Bom.L.E. 62 (F.B.). 
It is clearly open lo the Court to consider, 
not so much what effect the misdirection has 
upon its mind sitting in place of a jury, but 
what the effect of the misdirection was or may 
have been upon the minds of the jury which 
tried the case ,* and in so doing, it must assume 
that the jury was a reasonably competent jury, 
though it must remember that a jury consists 
of laymen and that a misdirection may have 
more effect upon the minds of laymen than 
upon the mina of a trained Judge. 60 Bom. 
599. According to the language of Cl. 26, the 
High Court must be satisfied that there has 
been an error in the decision of a point or 
points of law or that there is a point or points 
of law requiring further consideration before 
any question can arise of interference with 
the verdict of the jury. To justify such in- 
terference, the point of law in question must 
clearly be a substantial and important one 
and it must appear that there has been some 
error by which the accused has been prejudi- 
ced and the fair trial of the case affected. 44 
Cr.L.J. 534=45 Bom.L.E. 281=A.I.E. 1943 
Bom, 105. See o>lso 46 Bom.L.E. 566=1944 
Bom. 274 (F.B.). 

Cl. 26: Calcutta cases. — The powers of 
the High Court are limited under el, 26. 28 

O. W.H. 170=1924 C. 257 (F.B,). Where a 
Judp^e in his discretion under see. 239, Cr. 

P, Code, desires to try a number of accused 
jointly it is not a matter for interference on 
a certificate of the Advocate-General undi^r 
CL 26. 38 O.L.J, 309 (F.B.) . A defective 
jamming up to the jury, unless it causes a 
failure of justice is no ground for reversing 
•a conviction. 38 CX.J, 309 (F.B.). Where 
there was a misdirection to the jury and it 


appealed that ihe accused was prejudiced 
thereby and the Advocate-General granted a 
Certificate under cl. 26 of the Letters Patent, 
held, that the conviction must he set aside. 
Under el. 26 the Court can review the entire 
case and determine the point of law reserved 
or certified; the vord ‘thereupon’ means that 
{he point is in favour of the prisoner. The 
Court cannot order a re-trial if the point is 
lield in favour of the accused. Where impro- 
per evidence has been admitted the Court 
must consider whether such evidence could 
Xjossibly have considerably influenced the 
minds of the jury and whether it was rea- 
sonably certain that the jury would, not 
might, have acted on the unobjectionable evi- 
dence If the wrongly admitted evidence or 
matter had not nlso been presented to them. 
1929 C. 617 (F.B.). P^r Eankin, C.J.— The 
phrase ‘ ^ to review the case ’ ^ as used in cl. 26 
of the Letters Patent applies as much where 
a point of law is reserved by the trial Judge 
as where the Advocate-General has given a 
certificate. I am far from saying that inordi- 
nate delay may not he a matter for considera- 
tion by the Advocate-General at the time when 
he is called upon to consider whether a certi- 
ficate should he granted. Per Jack, J., dis- 
senting. — In a proceeding under el. 26, the 
Court can examine the evidence for itself nud 
determine without reference to the probable 
verdict of a jury whether excluding the in- 
admissible evidence the residue is sufficient to 
justify the conviction. The fact that a re- 
trial cannot be ordered ought to make the 
Court careful to avoid setting aside a convic- 
tion on immaterial grounds. 33 C.W.N. 1321 
)=1929 C. 617 (F.B.). Where the accused was 
Ijrosecuted for offences under secs. 406 and 
477, I.P. Code, hut it appeared that the Judge 
had misdirected the jury on the question of 
law, namely, as to the ingredients forming the 
offence. Held, that it was a fit ease for inter- 
ference under cl. 26. 58 C. 1051=35 C.W.N. 
425=1931 C. 184 (S.B.). Contents of certifi- 
cate. 21 C.L.J. 377=30 I.O. 113=16 Cr.L.J. 
561=19 C.W.N. 53 (F.B.). Once the Advo- 
cate-General grants a certificate the Court has 
to deal with the case. The statement of the 
trial Judge as to what took place before him 
is conclusive. 30 I.C. 113. When the Advo- 
cate-General, after considering the matter and 
exercising his judgment, refuses a certificate 
it is not within the province of the High Court 
to issue a Eule to caE upon him to show cause 
why he should not issue a certificate. 63 C. 
838 . The refusal by the Advocate-General to 
give a certificate is not a matter which can be 
called in question by any proceeding in the 
High Court. The revisional jurisdiction of 
the High Court in criminal matters isjimited 
to matters arising in the Criminal Courts sub- 
ject to the appellate jurisdiction of the High 
Court. 63 Cal. 838. 

Cl. 26: Madras cases — '' Decision on a 
POINT or Law — ^What Constitutes. — Eeld , 
by the majority (Madhavan Nair and Curgen- 
ven, JJ., dissenting) : A point of law refer- 
red to in cl. 26 of the Letters Patent means 
a point of law submitted to and decided by 
the trial Judge or any direction as to the law 
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27. And We do further ordain that the said High Court of Judicature at 

Anrif-ii liom Criminal [Fort William in Bengal] [Bombay], shall 

CouUb 111 die Pi evinces. ^ Court of appeal from, the Criminal Courts of the 

Presidency ot Madras, [Bengal division of the Presi- 
dency of Fort William] [Bombay], and from all other Courts, subject to its 
superintendence, and shall exercise appellate jurisdiction in such cases as are 
subject to apiieal to the said High Court by virtue of any law now in force. 

28. And We do further ordain that the said High Court of Judicature at 

Madras, [Fort William in Bengal] [Bombay], shall 
Healing of lef erred eases ^ Court of reference and revision from the Crimi- 
nals ^ crimina Courts subje'et to its appellate jurisdiction, and 

‘ shall have power to hear and determine all such 

cases lef erred to it by the Sessions Judges, or by any other Officers now 
authorized to refer cases to the^ said High Court, and to revise all such eases 
tried by any officer or Court possessing criminal jurisdiction ,as are now sub- 
ject to reference or to revision by the said High Court. 

29. And We do further ordain that the said High Court shall have power 

to direct the transfer of any criminal case or appeal 
High Couit may mrect ^ny Court to any other Court of equal or supe- 

.Pii^isdiction, and also direct the preliminary 
‘ iiive'^tigation or trial of any criminal ease by any 
officer or Court otherwise competent to investigate or try it, though such case 
belongs, in ordinary course, to the jurisdiction of some other officer or Court. 


CHminal Law. 

30. And We do furthe’r ordain that all persons brought for trial before 
the said High Court of Judicature at Madras, 
Offenders to be punislied [jPort William in Bengal] [Bombay], either in the 
under Indian Penal Code. exercise of its original jurisdiction, or in the exercise 
of its jurisdiction as a Court of appeal, reference or revision, charged with any 
offence for which provision is made by Act XLV of 18600, called the ^‘Indian 
Penal Code,” or by any Act amending or excluding the said Act which have 
beto passed prior to the publication of these presents, shall be liable to punish- 
ment under the said Act or Acts, and not otherwise. 


given by him in the course of his summing up 
to the jury. The word ^decision^ cannot be 
read so as to cover cases where the Judge has 
never applied his mind to the matter and has 
aot pronounctd an opinion on it. Pfir Madha- 
van Na r and Curgenven, JJ., dissenting: 
questions which have to be necessarily decided 
in a til'll and which in effect have been deci- 
ded by the Judge, though not expressly, 
fall within the meaning of the word deci- 
sion’^ 68 M.L.J. (Supp.) 1 (F.B.). In an 
enquiry following the graut ot a certmcate 
by the Advocate-General the High 
has jurisdiction to say that the Advo- 
cate-GeneraPs certificate should not have 
been granted on the ground that there was no 
decision on a point of law involved in the^case 
and if it came to that conclusion, the petition 
couM straightaway be dismissed without any 
further consideration of the merits of 
58 M. 523=68 M.L.J, (Supp.) 1=1935 M. 
486 (P.B.). ^ , 

ClvS. 27 Aiu) 28: Bombay CASES.—Order 
of Chief Presidency Magistrate under Main- 
tenance Orders Enforcement Act, 1^-1 
Power of High Court to interfere in revision. 
1928 B. 117=30 Bom.L.R. 350. 

C, G. M .— 419 


Cl. 29: Bombay cases. — Bombay High 
Court has no power to quash proceedings be- 
fore Village Patil under the Or. P. Code, 
but it has such power under the Letters 
Patent. 50 I.O. 491=21 Bom.L.B. 274 (10 
Bom.L.It. 630, Bel.). 

Cl. 29 : Calcutta cases. — The second 
half of cl. 29 is addressed to the same., sub- 
ject-matter as the first-half. The section 
merely confers a power of transfer. If the 
High Court transfers the case to its file it 
assumes original jurisdiction. The High 
Court has no power under this clause to take 
proceedings against certain persons one of 
whom is not in India at all and others are 
either Indian subjects or else residing within 
the original jurisdiction of the High Court. 
35 C.W.N. 1088=1932 C. 123. Where cer- 
tain Brit'sh Indian subjects resident within 
the original jurisdiction were accused of of- 
fences committed outside British India. 
Held, that the complaint cannot be enter- 
tained bv the Court on its appellate side,, 
els. 24 and 29 not be*ng applicable to such a. 
case. 35 C.W.H. 1082=1932 C. 229. 8e& 

also 35 O.W.H. 1086=1932 C. 394. 
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Jiidgefe may be autlioriz- 
ed to sit ill any place by 
way of ciicuit or special 
commission . 


Civil. 


Excerc^sc of j urisdicfio'u elsewhere than at the ordinary place of sifting 

of the High Court. 

31. And We do further ordain that whenever it shall appear to th^^ 
Goveiiior in Council convenient that the^ juidsdietioDL 
and power by these Our Letteis Patent or by the 
recited Act, vested in the said High Court of Judi- 
cature at Madras, [Fort William in Bengal] 
[Bombay], should be exercised in any place within the 

jurisdiction of any Court now subject to the superintendence of the said High 
Court other than the usual place of sitting of the said High Court, or at several 
such placed by way of circuit, the proceedings in eases before the said High 
Court at such place or places shall be regulated by any law relating thereto, 
which has been or may be made by competent legislative authority for India . 

Admiralty and Vice- Admiralty Juiisdiction. 

32. And We do further ordain that thd said High Court of Judicature at 
Madras, [FoH William in Bengal] [Bombay], shall 
have and exercise all such civil and maritime jurisdic- 
tion as may now be exercised by the said High Court as a Court of Admiralty, 
or of Vice- Admiralty, and also such jurisdiction for the trial and adjudication 
of prize causes and othei maritime questions arising in Inda as may now be 
exercised by the said High Court. 

33. And do further ordain that the said High Court of Judicature at 

j Madras, [Fort William in Bengal] [Bombay], shall 

nmma - exercise all such criminal jurisdiction as 

may now he exercised by the said High Court as a Court of Admiralty, or of 
Vice- Admiralty, or otherwise in connection with maritime matters, or matters 
of prize. 

Testamentary and Intestate Jurisdiction. 

34. And We do further ordain that the^ said High Court of Judicature at 

Madras, [Fort William in Be’ngal] [Bombay], shall 
Testamentary and intes- power and authority as that which may 

a c o . lawfully exercised by the said High Court, in 

relation to the granting of probates of last wills and testaments, and letters of 
administration of the goods, chattels, credits, and all other effects whatsoever of 
persons dying intestate, within or without the Presidency of Madras, [Bengal 
Division of the Presidency of Fort William] [Bombay] : Provided always that 
nothing in these Letters Patent contained shall interfere with the provisions of 
any law which has been made by eompe1;ent legislative authority for India, by 
which power is given to any other Court to grant such probates and letters of 
administration . 

Matrimordal jurisdiction. 

35. And We do further ordain that the said High Court of Judicature at 

Matrimonial iurisdiction Madras, [Fort William in Betagal] [Bombay!, shall 
Matnmomai junsdiction . jurisdiction, within the Presidency of Madras, 

[Bengal Division of the Presidency of Fort William] [Bombay], in matters 


Cl. 32: Cai/^utta casls. — Admirallv 
,iumdictioii — High Court — ^L-iw applicable. 
28 LC. 463=:42 C. 85. The Admiralty Juiisdlc- 
Hon of the Calcutta High Court rests on cl. 
32. The effect is lo \est in the High Cour^ 
such civil ami maritime n in is lief ion as might 
be exercised bv the Supreme Court a 
Court of Admiralty, or by any Judge of that 
Court as Cammissary of the" Vice- Admiralty 
Court. The Admiralty Juiis 'icuon of the 
Supreme Court is defined by Cl. 26 of the 
Charter of 1774 which conferred upon the 


Supreme t ourt a Juri&t''jction of AJiniraltv 
ds the s^me is used ami exercise 1 in that part 
of Gieal Britain cilled England. 171 T.C. 
518=1937 Cal. 122. 

Cl. 34. — Test iment ary juiis liction of 
C''leutta High Court over Assam. See 49 C. 
W.N. 695. 

Cl. 35. — The Court cannot pve relief to 
parties who are Jews by lellaion under cl. 
35 of the Letters Patent, 57 C. 1089=34 C 
W.N. 319=1930 C. 558. 
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matrimonial between Onr subjects prolessing the Christian religion: Provided 
always that nothing hereJn contained shall be held to interfere with the exercise 
of any jurisdiction in matters matrimonial by any Court not established by 
Royal Charter within the said Presidency lawfully possessed thereof. 

Powers^ of Single Judges and Bivision Courts, 

36. And We do hereby declare that any function which is hereby directed 

to be performed by the said High Court of Judicature 
Single ^Judges and Dm- Madras, [Port William in Bengal] [Bombay], in 
Sion Courts. exercise of its original or appellate jurisdiction, 

may be performed by any Judge, or by any Division Court thereof, appointed 
or constituted for such purpose, ^[in pursuance of section 108 of the Govern- 
ment of India Act, 1915] ; and if such Division Court is composed of two or 
more Judges and the Judges are divided in opinion as to the de’eision to be 
given on any point, *uch point shall be decided according to the opinion of the 
majority oi the Judges ifth{re shall Le a m^joiiiy, Lut il the Jidgcs should be 
equally divided, - [they shall state the point upon which they difer and the case 
shall then be decided according to the opinion of the majority of the Judges 
who have heard the case including those who first heard it] : 

Civil Procedure, 

37. And We do further ordain that it shall be lawful for the said High 

Court of Judicature at Madras, [Fort William in 
Regulation of proceed- -Bengal] [Bombay], from time to time to make rules 

and orders for the purposes of regulating all proceed- 
ings in civil cases which may be brought before the said High Court, including 
proce’edings in its admiralty, vice-admiralty, testamentary, intestate and matri- 
monial jurisdiction respectively: Provided always that the said High Court shall 
be guided in making such rules and orders as far as possible by the provisions 
of the Code of Civil Procedure, being an Act passed by the Govemor-Getneral 
in Council, and being Act No. YIII of 1859, and the provisions of any law which 
has been made, amending or altering the same, by competent legislative’ autho- 
rity for India. 

LEG. EEF. This is not now good law in view of the 

1 Substituted by Amending Letters Patent, amendment of the Letters Patent in 1927.] 

dated ilth March, 1919. See also 26 Bom.L.R. 470=1925 B. 113=85 

2 Added by the Letters Patent Amen 1 I.G. 778. Sec. 98 of the C. P. Code which 

ment of 1927. proddes for reference of the disputed point 

to one or more other Judges does not affect 

Cl. 36: Madras cases. — The amended cL 36 of the Letters Patent. (TMt,) On a 

cl. 36 applies to all pending cases. 52 M. 584 difference of opinion in an appeal from the 
=1929 M. 497=57 M.L.J. 22 (F.B.). In all Mofussil the procedure is governed by sec. 98 
cases of equal division of opinion between C. P. Code and not by cl. 36, 43 B. 433 and 
the Judges of the High Court the procedure 492 = 50 I.C. 715=21 Bom.L.R. 157 (F.B.). 
to be adopted is that prescribed in cl.^ 36 . Calcutta cases. — As regards the costs of 

of the Letters Palent and not that mention- an original side appeal the Judges having 
ed in sec. 98, C. P. Code. 52 M, 563=1929 differed. Sec. 98, C. P. Code, is not appH- 
M. 611=57 M.L.J. 264 (F.B.). In the ease cable, but el. 36 applies and the opinion of 
of difference of opinion in revision cases the Ch'ef Justice prevailed. 58 I.C. 421= 
cl. 36 and not sec. 98, C. P. Code, regulates 24 C-W-N". 352. See also IS C.W.N. 106 = 
the procedure, 32 I.C. 330=18 M.L.T. 591. 16 I.C. 922=17 C.L.J. 75. (Not now good 

Difleience of opinion among Judges — Sane- law in view of the amendment of the Letters 
tion under Cr. P. Code, sec. 195 (6) — Opinion Patent in 1927). Difference of opinion bet- 
of the senior Judge prevails. 39 M. 750=14 ween two Ju''g s of High Court on appellate 
I.C. 305=22 M.L.J. 419 (F.B.); 1925 Mad. side— Procedure. 52 0. 1018. 1926 C. 12i. 

281=47 M.L J. 76. Proceeding before High Reference under see. 66 of the Indian In- 
Court under sec. 439, Cr. P. Code — ^Difference come-tax Act — ^Difference of opinion among 
of opinion — ^Procedure. See 1932 M.W,N. members of Division Bench — ^If opinion of 
873. ^ senior Judge prevails 51 C. 504. [But 

Bombay cases. — According to el. 36, if see. 66-A of the Income-tax Act enacted re 
the Judges are equally divided in opinion cently provides otherwise. See also th*^ 
that of the senior prevailed. 45 B. 718= amended Letters Patent of 1927.] 

48 LA. 181=40 M.L.J. 519 (P.C.). Cii. 37: IdADEAS CASES.— R. 107 of the 
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Crimiml Procedwe. 

38 And We do further oidain that the proceedings in all criminal cases 
which shall be brought before the said High Court of 
Ecsiulatioii of pioceed- j^Klicalure at Madras, ]Fort William in Bengali 
] Bombay i, in tlie exercise of its ordinpy original 
criminal jurisdiction, and also in all other criminal cases over which the said 
ilio'h Court had jurisdiction immediately before the publication of these pre- 
sents. shall be regulated by the procedure and practice v-hieh was in use in the 
said Ilio'h Court immediately before such publication subject to anj law which 
has been or may be made in relation thereto by competent legislative aulho- 
lity for India; and that proceedings in all other criminal eases shall be regu- 
lated by the Code of Criminal Procedure prescribed by an Act passed by the 
CovCrnor-General in Coiuieil, and being Act No. XXV of 1861, or by such 
fuidher or other Ians in relation to criminal inueedurc as may have been or 
may be made by such authority as afore.said. 

AppeaL to Privy Council. 

39 And We do furrher ordain that any peison or persons may appeal to 
Its. Our heirs and Succe'ssois, in Our or Their Privy 
Pcjwoi to appeal. Council, in any matter not being of criminal jurisdic- 

tion from anv final judgment, decree or' ordeh- of the said High Court of Judi- 
cature at Madras. [Port William in Bengal] [Bombay], made on appeal, and 


Appellate Side Eules ot the High Court is 
authorise 1 by cl. of the L. P. and^s Iheiv- 
fore not ultra virei,. 20 M.L.J. 7S-4— 31 I.C. 
74. E. 105 of the High Court Appellate Side 
Eules does not contravene the piovisions of 
the C. P. Code by limiting the right of ap- 
peal conferred by sec. 100, 0. P. Cole, or 
by varying the provisions of 0. 41 as to the 
mode of disposing of appeals. {Tbid,) 
Bombay Cases: Power of High Court 

TO MAKE RULES FOR REGULATING PROCEDURE IN 
SUBORDINATE COURT. — Cl. 37 does not emr 
power the High Court to make rules and 
orders foi the purpose of i egulating proeee 
dings in civil cases in Courts subordinate to 
it. Por that purpose the High Court must 
resort to sec. 122, C. P. Code, or sec. 224 (1) 
(b) of the Government of India Act 1955. 
47 Bom.L.R. 808. v . . 

Calcutta cases. — O. 3 , E. 4 (5 ) is 
sistent with the rules ot the Calcutta High 
Court frame 1 under cl. 37, Letters Patent 
and O. 3, E. 4 (5) being contrary to jMes 
under cl. 37 the latter must prevail. 135 1. 
C. 789=1932 C. 1=69 C. 370. 

Cl. 39: Madras cases.— iSee (1939) 2 M. 

L. J. *667 (F.B.). 1939 M. 903=I.L.E, 1939 

M. 770. An application for leave to appeal 

to Privy Conned in an insolvency matter (ori- 
Sinai or appellate) lies under el. M of the E. 
P. 22 L-W. 362=1925 M. 243. Deputy Col- 
lector sanctioning prosecution as Income- 
tax Offi.'er— High Court order to 

qu'ish proceedinQ,b if appealable, ^5 M.ij.J. 
505=21 LC. 896. If the High Court has 
powers to allow an appeal to the Privy Coun 
cil against an order in a disciplinary matter, 
such as suspending a vakil from practice, sse 
43 M.L.d'. 382=1922 M. 440. 

Bombay cases : Meaning op woros. — 
The meaning of "final’ is that the iu<^gment 
or order must finally determine the rights of 
the parties, 38 B* 421=61 Bom.L.E. 195. 


Illustrative cases. — An award made in a 
land acquisition case by the High Court is 
not a decree. Nor is it a final judgment or 
order within the meaning of cl. 39. No ap- 
peal lies in such cases. 37 B. 506 = 17 I.C. 
952=14 Bom.L.E. 1194. See on appeal 20 I. 
C. 763=17 C.W.N. 421 (P.C.). As to scope 
of el. 39, 55 B. 785=1932 B. 90= V> 

Bom.L.E. 1476. The decision of the High 
Court on a reference from the Chief Eevenue 
Authority under Income-tax Act is a judg- 
ment within cl. 39, and an appeal lies to the 
Privy Council from the same. 64 I.C. 931 = 
93 Bom.L.E. 1102=1921 B. 128 (2). See 
also (1939) 2 M.L.J. 667 (F.B.)=1939 M. 
903. V decision of the High Court on refer- 
ence by case stated under sec. 51, Income-tax 
Act (now sec. 66) is not final but merely ad- 
vi^oiv’, and as such is not open to an appeal. 
47 B. 724=50 LA. 212 = 45 M.L.J. 295= 
1923 P.O. 148 (P.C.). But sec. 66-A 

provides for such appeal). Application under 
8p. Eel. Act, sec 35 — Order refusing — ^Leave 
to appeil ought to be granted. 1921 B. 378 
= 64 I.C. 959 = 23 Bom.L.E. 1132. Order in 
civil extraordinary jurisdiction not appeala- 
ble. 1923 B. 39. An order of the High 
Court rejecting the application of a legal le- 
presentative to be brought on record not be- 
ing final, but interlocutory, no appeal lies to 
the Privy" Council. 38 B. 421=23 LC. 373 
= 16 Bom.L.E. 195, No appeal lies to His 
Majesty in Council from he decision of a 
single Judge of the High Court in the^ exer- 
cise of appellate or revisional jurisdiction. 
To this extent, sec. Ill, 0. P. Cocle^ over- 
rides cl. 39 of the Letters Patent. (56 C. 
512=46 M. 958, Foil.); 1931 B. 503=33 
Bom.L.E. 1106. 

Calcutta cases. — ^By *‘flnal order” in cl. 
39 is meant an order finally deciding any 
matter directly at issue in the case in res- 
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fiom any final judgment, decree or order made in tlie exercise of original juris- 
diction by Judges of the said High Court, or of any Division Court from whieh 
an appeUl bhall not lie to the said High Court under the provisions contained in 
tile 15th claose of these presents: Provided, in either case, that the sum 01 
matter at i^sue is of the amount or value of not less than Ks. 10,000 or that 
sucli judgment, decree^ or order shall involve, directly or indirectly, some claim, 
demand or question to or respecting property amounting to or of the value of 
not less than Rs. 10,000 or from any other final judgment, decree or order 
made either on appe^al or otherwise as aforesaid, when the said High Court 
shall declare that the case is a fit one for appeal to TJs, Our heirs or Succes- 
sors, in Our or Their Privy Council, subject always to such rules and orders 
as arc now in force, or may from time to time he made^ respecting appeals to 
Ourselves in Council from the Courts of the said Presidency, except so far as 
the said existing rules and orders respectively are’ hereby varied, and subject 
aho to such further rules and orders as We may, with the advice of Our 
Privy Council, hereafter make in that behalf. 

40. And We do further ordain that it shall be lawful for the said High 

Court of Judicature at Madras, [Fort William in 
Appeal from mteilocu- Bengal] [Bombas], at its discretion, on the motion, 
01 y ju gmen . High Court be not sitting, then for any 

Judge of the said High Court, upon the petition of any party who considers 
himself aggrieved by any pre^liminary or interlocutory judgment, decree, order 
or sentence of the saidHigh Court in any such proceeding as aforesaid, not 
being of criminal jurisdiction to grant peimission to such party to appeal 
against the same to IJs, Onr heirs and Successors, in Our or Their Privy 
Council, subject to the same^ rules, regulations and limitation as are herein ex- 
pressed respecting appeals from final judgments, decrees, orders and sentences. 

41. And We do further ordain tliat from any judgment, order or sentence, 

, . . of the said High Court of Judicature at Madras, 

Appeal m criminal cases [Port William in Bengal] [Bombay], made in the 

exercise’ of original criminal jurisdiction, or in any 
ciiminal case where any point or points of law have been reserved for the 
opinion of the said High Court in manner hereinbefore^ provided, by any Court 
which has exercised original jurisdiction, it shall be lawful for the person ag- 
grieved by such judgment, order or sentence to apepal to TJs, Our heirs or 
Successors, in Council, provided the said High Court shall declare that the case 
is a fit one for such appeal, and under such conditions as the said High Court 
may establish or require subject always to such rules and orders as We may, 
with the advice of Our Privy Council, hereafter make in that behalf. 


peet of the rights of the parties. See 9 I. 
C. 183=15 C.W.N. 848. The words 
my matter not being of criminal jw-isdic- 
lion^^ govern all the classes of ju''gineiLts or 
decree or orders which are hereinafter in 
that clause mentioned. Seld, that no ap- 
peal lies to the Privy Council against a deci- 
sion of the High Court sitting in criminal 
appeal and that the applition for leave was 
not maintainable. 58 C. 344=1931 C. 526. 

Cl. 41 — Calcutta cases. — The Pligh 
Court is not empowered to grant leave to 
appeal to His Majesty in Conneil from its 
decision in a criminal appeal either under 
cl. 41 or any other provision of law. 38 
C.L.J. 406=1924 0. 338. As to whether 
appeal lies to Privy Council from order on 
certificate by the Advocate-Generral, see 48 


M.LJ. 543=52 I.A. 40 = 52 C. 197=29 0. 
W.N. 181=1 O.W.]5r. 935=1925 P.C. 1 (25 
M. 61, Expl.). Criminal case — ^Leave to ap- 
peal to His Majesty in Council — Grounds 
for— Stay of execution of sentence. 28 C. 
W.]Sr. 377=83 I.O. 580=1924 C. 545. Cri- 
minal proceedings howevei are, in practice, 
reviewed only if it is shown that by a dis- 
regard of the forms of legal process or by 
some violation of the principles of natural 
justice or otheiwise, substantial and grave 
injustice has been done. 28 C.W.N. 377= 
1924 Cal. 545. See also 52 I.A. 40 = 52 0. 
197 (P.C.); I.L.H. (1939) 1 Cal. 187=43 C. 
W.N. 133=1939 Cal. 682 (Conditions for 
grant of certificate under cl. 41). There is 
no right of appeal to the Privy Council 
under cl. 41 of the Letters Patent, from an 
order of a single Judge passed in revisional 
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42 And We do lurther ordain that, in all case^ of appeal made from any 

judgment, order, sentence or decree of the said High 
Rule as to tiansmission Judicatnie at Madras, [Port William in 

olher^docnmU Bengal] [Bombay], to TJ.. Our heirs or Successors in 

Our or Then* Pnvy Council, such High Court shall 
certify and tiansniit to Us, Our Hens and Succes'^ois. in Our or Their Pri'^y 
Council, a true and correct copy of all evidence, proceedings, judgments, de- 
crees and orders had or made in such cases appealed, so far as the same have 
relation to the matters of appeal, such copies to be certified under the seal of 
the said High Court. And that the said Ilmh Court shall also certify and 
transmit reasoms give^n by the Judges of such Court, or by any of such Judges, 
for or against the judgment or determination appealed against. And We do 
further ordain that the said High Couit shall, in all cases of appeal to Us, 
Our heirs or Successors, confoim to and execute, or cause to be exe’euted, such 
judgments and orders as We, Our heirs, or Successors, in Our or Their Privy 
Council, shall think fit to make in the premises in Mieh manner as any orioinal 
judgment, de^eree or decretal oiders, 01 * othoi order or rule of the said High 
Court, should oi* might have been executed. 

Calh jor Records, efc.^ hy flu Government. 

43 And it is Our further ^vlll and pleasure that the said High Court of 

Judicatnie at Madras, [Port William in Be’ngal] 
High Court to comply | Bombay] , shall comply with such requisitions as may 
mth lequisition irom Gov- made by the Government for records, returns and 
ernmeiH for lecor s, etc. statements, in such form and manner as such Govern- 


ment may deem proper 

^ r 44 And Wo do further ordain and declare that all the provisions of these 

Our Letters Patent aic subje^ct to the Legislative 
Pox\eis of tile Indian p^iy^rers of the Governor- General in Legislative 
Legisatuie preserved. Council, and also of the Governor-General in Council 
under section 71 of the Government of India Act, 1915, and also of the Gover- 
nor-General in cases oi emergency under section 72 of the Act, and may he in 
all respects amended and altered thereby.] 

45. And it is Our further will and pleasure that these Letters Patent shall 
be published by the Governor in Council, and shall 
Provisions of former Let- come into operation from and after the date of such 
lers Patent, iiieonsistent publication; and that from and after the date on 
^^-ltll tiiese Letteis Patent, ^rhidi effect shall have been given to them, so much 
^ ^ ' .)f the aforesaid Letters Patent granted by His Ma- 


LEG. EEF. 

1 Thi^ < lause was 'Substituted by Amend 
ing L. P„ dated 11th March, 1919. 


criminal iunsdielion. 62 C. 389 = 39 C.W. 
N. 235=1935 C. 477. 

Madras cases: Leave to appeal — Ques- 
tion AS TO iNADMISSIBILITy OP EVID^NCr. — 
The accused was convicted at the Criminal 
Sessions of the High Court of an offence 
under sec. 302, I. P. Code, and sentenced to 
death. He then applied to the Advocate 
General and obtained a certificate under cl. 
26 of the Letters Patent on the ground that 
certain inadmissible evidence had been put 
to the jury at the trial. The majority of 
the Pull Bench who heard the re^iew appli- 
cation held that there was no decision on a 
point of law with reference to the question 
raised and dismissed the review appli ation. 
At the same time the trial Judge acting 
under cl. 25 of the Letters Patent referrel 


the question as to the admissibility of the 
evidence ioi further consideration by the 
Hioh Court. The matter once again came 
up before a Full Bench and it was held that 
the evidence wis admissible in la \ anl that 
in any case there was ample evidence, quite 
apart from the evidence called in question, 
to support the conviction. The accused hav- 
ing applied for leave to appeal to the Pllv^ 
Council. JSeld, that it was not a tit case 
for leave being granted as the Couit had 
found that there was ample evidence to sup 
port the conviction apart from the evidence 
objected to. Jurisdiction of Privy Council 
in ciimiiial cases pointed out. 68 M.L.J. 
(8upp) 93 (F.B); 1935 M. 793. The pro- 
visions of cl. 44 do not enable Courts by im 
plication to supplement the Letters Patent 
by importing into it all Acts ejusdem gene- 
ns passed by tlie Governor-General in Coun- 
cil. 40 M. 651=32 I.C. 873=32 M.L.J. 144. 
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jesty. King George the Third as was not revoked or determined by the^ said. 
Letters Patent of the Twenty-sixth of June, One thousand eight hundred and 
sixty-two, and is inconsistent with these’ Letters Patent, shall cease, determine, 
and be utterly void, to all intents and purposes whatsoever. 

In witness whereof. We have caused these Oar Letters to be made Patent 
Witness Ouiself, at Wesstminstei, the Twenty-eighth day of December in the 
Twenty-ninth year of Our Reign. 

By warrant under the Queen's Sign Manual. (Sd.) C. ROMILLY. 


LETTERS PATENT (LAHORE). 
{9th Felruanj, 1919.) 


Clauses. 

1. Estahlibhment of High Court 
Lahore. 

2. Constitution and first Judges of the 
High Court. 

3. Declaration to be made by Judges. 

4. SeaL 

5. Writs, etc., to issue in the name of 
the Crown and undei seal. 

6. Appointment of officers. 

Admission of Advocates, VaMls and 

Attorneys. 

7. Powers of High Court in admitting 
Advocates, Vakils and Attorneys. 

8. Powers of High Court in making 
rules for the qualifications, etc., of Advo- 
cates, Vakils and Attorneys. 

Civil JunsdioHon of the Kigh Court. 

9. Extraordinary original civil juris 
diction. 

10. Appeal to the High Court from 
Judges of the Court. 

11. Apped from other Civil Courts in 
the Provinces of the Punjab and Delhi. 

12. Jurisdiction as to infants and luna- 
tics. 

Law to he ad/ininistered tv the High Court. 

13. By the High Court in the exercise of 
extraordinary oris^inal civil jurisdiction. 

14. By the High Court in the exercise 
of appellate jurisdiction, 

Ciiminal Jurisdiction. 

15. Ordinary original criminal jurisdic- 
tion of the High Court. 

16. Jurisdiction as to persons. 

17. Extraordinary original criminal 
jursdiction. 

18. No appeal from High Court exer- 
cising original jurrisdietion. 

19. High Court to review cases on points 
of law reserved by one or more judges of 
High Court. 

20. Appeals from other Criminal Courts 


Clauses. 

in the Provinces of Punjab and Delhi. 

21. Hearing of referred cases and revi 
Sion of criminal inals. 

22. High Court may direct the transfer 
o± a ease from one Court to another. 

Ciiminal Law. 

23. Offenders to he punished under Indian 
Penal Code. 

Testamentary and Intestate JunsdiUion. 

24. Testamentary and intestate jurisdic- 
tion. 

Matrimonial Jurisdiction. 

25. Matrimonial jurisdiction. 

Pouers of Single Judges and Division 
Courts, 

26. Single Judges and Division Courts. 

Civil Procedure, 

27. Regulation of Proceedings. 

Criminal Procedwe. 

28. Regulation of Proceedings. 

Appeals to Privy Council. 

29. Power to appeal in civil cases. 

30. Appeal from interlocutory judg- 
ments. 

31. Appeal in ciiminal cases. 

32. Rule as to tiansmission of copies of 
evidence and other documents. 

Exercise of Jurisdiction elsewhere than at 
the usual place of sitting of the 
High Court. 

33. Special commission and circuits. 

34. Proceeding of Judges on special coxa- 
mission or circuit. 

Delegation of Duties to Officers. 

35. Power to delegate duties. 

Calls for records, etc., "by the Government. 

36. High Oouit to comply with requisi- 
tions from Government for records, etc. 

Powers of Indian Legislature 

37. Powers of Indian Legislature pre- 
served. 
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Letters Pateni constituting the High Court of Judicature at Lahore 
for the Provinces of Punjab and Delhi, dated 21st; March, 1919 . 

George the Fifth, by tbe Grace of God, of the United Kingdom^ of 
Great Britain and Ireland, and of the British Dominions beyond the Seas, King, 
Defender of the Faith, Emperor of India. To all to whom these Presents shall 
come, greeting: Whereas by an Act of Parliament passed in the Fifth and 
Sixth years of Our Reign and called the Government of India Act, 1915, it waa 
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amongst other things enacted that it should be lawful for Us by Letteis Patent 
to establish a High Court of Judicature in any teriitor\ in British India whether 
or not included with the limits of the local jurisdiction of another High Court 
and to confer on any High Court so established any such jurisdiction, powers- 
and authority as were veste^d in or might be conferred on any Hiah Court 
ex^isting at the commencement of that Act,* and 

VinREi> the Provinces of the Punjab and Delhi are now subject to the 
jurisdiction of the Chief Court of the Punjab which was established by an Act 
of the (lOvernor-General of India in Council, being Act No. XXIII of 1865, 
and "was continued by later enactments and no part of the said Provinces is 
included within the limits of the local jurisdiction of any High Court. 

1. Now know ye that We, upon full consideration of the premises, and of 
•c. ^ T.r 1 special grace, certain knowledge, and mere 

Coxirt\t^ Lahore. ^ motion, have thought fit to erect and establish, and 

by these presents We do accordingly, for us. Our 
Heirs and Successors, erect and establish, for the Provinces of the Punjab and 
Delhi aforesaid, with effect from the date of the publication of these presents 
in the Gazette of India, a High Court of Judicature, which shall be* called the 
High Court of Judicature at Lahore, and We do hereby constitute the said Court 
to be a Court of Record. 


2. And We do hereby appoint and ordain that the High Court of Judicature 

p ^ at Lahore' shall, until further or other provision be 

Jndgerof^h'o nfgh Court Us, or Our Heirs and Successors, in that 

behalf in accordance with section one hundred and 
one of the said re*cited Government of India Act, 1915, consist of a Chief 
Justice and six other Judges, the first Chief Justice being Sir Henry Adolphus 
Rattigan Knight, and the six other Judges being William Chevis, Esquire, 
Henry Scott Smith, Esquire, Shadi Lai, Esquire, Rai Bahadur Walter Aubin 
Le Rossignol, Esquire, Leycester Hudson Leslie Jones, Esquire, and Alan Brice 
Broadway, Esquire, being respectively qualified as in the said Act is declared. 

3. And We do hereby ordain that the Chief Justice and every other Judge 

■n Piarfi+'n-n frt High Court of Judicuture at Lahore previ- 

by Judged entering in the execution of the duties of his 

office, shall make and subscribe the following decla- 
ration before* such authority or person as the Lieutanant-Governor of the Pun- 
jab may commission to receive it: — 

appointed Chief Justice [or a Judge] of the High Court of 
Judicature at Lahore, do solemnly declare that I will faithfully perform the 
duties of my office to the best of my ability, knowle'dge and judgment. ’’ 

4. And We do hereby grant, ordain and appoint that the High Court of 

Judicature* at Lahore shall have and use as occasion 
® ‘ may require, a seal hearing a device and impression 

of Our Royal Arms, within an exergue or label surrounding the same, with this 
inscription, '‘The seal of the High Court at Lahore.’’ And We do further 
grant, ordain and appoint that the said seal shall be delivered to and kept in 
the custody of the Chief Justice, and in case of vacancy of the office of Chief 
Justice, or during any absence of the Chief Justice, the same shall be* delivered 
over and kept in the custody of the person appointed to act as Chief Justice 
under the provisions of section 105 of the* Government of India Act, 1915 ; and 
We do further grant, ordain and appoint that, whensoever the office of Chief 
Justice or of the Judge to whom the custody of the said seal be committed is 
vacant, the* said High Court shall be, and is hereby, authorized and empowered 
to demand, seize and take the said seal from any person or persons whomso- 
wer, by what ways and means soever the same may have come to him, her or 
their poss€*ssion. 
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5. And We do hereby I'urther grant, ordain and appoint that all writs, 

summonses, precepts, rules, orders and other manda- 
Wnts, etc., ^ lory process to be used, issued or awarde^d by the 

nnto seal.^^ ^ ' High Court of Judicature at Lahore shall run and 

be in the name and style oi Us, or of Our Heirs and 
Successors, and shall be sealed with the seal of the said High Court. 

6. And We do hereby authorize and empower the Chie'f Justice of the 

. . ^ Il'gh Court of Judicature at Lahore from time to 


AppointmenL of officers. 


time, as occasion may require, and subje^ct to any rules 


and lestrictions which may be prescribed from time to time by the Lieutenant- 
Governor of the Punjab, to appoiirt so many and such clerks arrd othek* minis- 
terial officers as may be found rreeessary for the administratiorr of justice and 
the due executiorr of all the powers and authorities granted and committed to 
the said High Court by these Our Letters Patent. And it is Our further will 
and pleasure, and We do hereby, for Us, Our Heirs and Successors, give, grant, 
direct and appoint, that all arrd every the officers and clerks to be appointed as 
aforesaid shall have and reee^ive respectively such reasonable salaries as the 
Chief Justice may, from time to time, appoint for each office and place respect- 
ively, and as the Lieutenant-Governor of the Punjab, subject to the control of 
the Governor-General in Council, may approve of: Provided always and it is 
Our will and pleasure, that all and every the officers and cldi*ks to be appoint- 
ed as aforesaid shall be resident within the limits of the jurisdiction of the said 
Court, so long as they hold theii* respective offieds; but this proviso shall not 
interfere with or prejudice the right of any officer or clerk to avail himself of 
leave of absence under any rule’s prescribed from time to time by the Governor- 
General in Council, and to absent himself from the said limits during the term 
of such leave in accordance with the said rules. 

Admission of Advocates^ Vakils and Attorneys. 

7. And We do hereby authorize and empower the High Court of Judica- 

ture at Lahore to approve, admit and enrol such and 
Powers of High Court in tnany Advocates, Vakils and Attorneys as to the 
admitting Advocates, Vakils High Court may seem meet; and such Advo- 

’ cates. Vakils and Attorneys shall be and are hereby 

aothorized to appear for the suitors of the said High Court and to plead or to 
act, or to plead and act, for the said suitors, according as the said High Court 
may by its rules and directions determine, and subject to such rules and direc- 
tions. 

8. And We do hereby ordain that the High Court of Judicature at Lahore 

shall have power to make’ rules from time to time for 
Power of High Court in the qualification and admission of proper persons to 
makmg rules for the quali- Advocates, Vakils and Attorneys-at-Law of the 
and empowered to remove 

or to suspend from practice’, on reasonable cause, the 
said Advocates, Vakils or Attorneys-at-Law; and no person whatsoever but 
such Advocates, Vakils or Attorneys shall be allowed to act or to j^lead for, or 
on behalf of, any suitor in the said High Court, except that any suitor shall be 
allowed to appear, plead or act on his own behalf, or on behalf of a co-suitor. 


Cl. 7. — Counsel in a Letters Patent ap- 
peal are not confined to the arguments ad- 
dressed to the single Judge. 1926 L. 113= 
89 LC. 958. 

Cl. 8. — ^Under cl. 8 only an advocate, 
valdl or attorney of a High Court can ap- 
pear, act or plead for or an behalf of a 
suitor. An application therefore for leave 
^ appeal in forma pauperis by a person who 
is not so qualified i^ not proper. 1937 L. 

G.C.M . — 420 


318=174 I.C. 239. Proceedings under — 
Nature of — ^Propriety of conviction cannot 
be gone into — ^Duties of legal practitioners. 
4 L. 271=1924 L. 123 (S.B.). See also 1933 
L. 577=143 I.C. 727 = 14 L. 532 (S.B.). 

There is a distinction between being a mem- 
ber of an unlawful association and assisting 
the operations of an unlawful association- 
The former interferes with the maintenance 
of law and order or is a danger to public 
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original 


(Hvil Jurisdictim of Hit High C omi. 

9 And do t’urtliev ordain that the IIic:h Court oi Judicature at Lahore 
duill liave power to romo\e and to try and determine 
ns a Court of extraordinary oi'iprinal juri'^dietion, any 
suit being or falling* ^\itl^in the jurisdietion of any 
Court su])je(‘t to iti:! superintendence, when the said High Court may think pro- 
pel* TO do so, either on the agreement of the parties lo that effect, or for pur- 
jMTses oi iiistice, the reasons for so doing being recorded on the proceedings of 
Hie ^aid High Court 


Ejctiao^ (liiiai \ 
civil judisdicUoii . 


peace and it may well be (‘oti'^idered to ren- 
der a man an improper person to be a prac- 
titionei in a Court of justice, but it by no 
means follows that a man who has commit- 
ted an isolated act which assists the opera- 
tions of an unlawful association is neces- 
sarily such an improper pei son. Much 
would depend upon the nature of the act 
done and the paiticulai operation assisted. 
Wheie, apart from the conneiion of the 
legal practitioner under sec. 17 (1) of the 
Criminal Law Amendment Act, for having 
assisted in the celebration of the Indepen- 
denee Day, tliere was nothing on the record 
to show what ex.ietlv he did on the occa- 
sion. Eeltf, that there was no reasonable 
canse within the meaning of cl. ^ to take 
disciplinary action : held also, that the 

speech made bv Ihe practitioner at a meeting 
organised by an unlawful association pro- 
testing against the arrest of a political 
leader did not warrant disciplinary action. 
It L 3n2=10'^3 L. 577 (S.B.). An advo- 
cate received money from a client for fil- 
ing* an appeal. He did not file the appeal 
as he found out later that the appeal was 
barred by time. The explanation given 
by the advocate as to the application of the 
money was not quite satisfactory nor did the 
client give out the correct and true infor- 
mation to the Court, and the client’s conduct 
also was not consistent with what normally 
would haye iiappened under the circumstan- 
ces of the case. Held, that having admit- 
ted the receipt of money, though it was for 
the advocate to account for its application, 
there was no reasonable cause established to 
enable the Court to remove or suspend the 
advocate from practice, that the Court can- 
not be uninfluencied bv the conduct of the 
client in withholding the correct informa- 
tion and that The advocate should return the 
money received. 193B L. 575=34 Cr.L.J. 
954 (S.B). A, an advocate. allowed his 
clerk to enter into agieements with his cli- 
ents to finance the litigation about propertv 
which they Lunched again^st others: the 
clerk was to be compensated for Ms labour 
and exp°ns°s by being (liven a '^hare in. the 
property in dispute if t^e cases be ulfimatelv 
decided in ffivour of his clients; and in pur- 
suance of this A appeared for those client's 
without receiving any fees in advance. It 
was proved ti^a the * advocate’s clerk con- 
sulted him and showed him the papers be- 
fore he entered into agreements with his 
clients and that he gave him advice regard- 
ing the prospect of the litigation. Eelcl, 
that a counsel is expected to be free from 


m\ peisoiial as distinguished from profes 
-'Kinil inleiebt in litigation and the conduct 
of the Advocaro in .ill owing his clerk lo en 
tei into &u(h a transaction called for severe 
censuie, hut his conduct in advising him in 
the nutter and then appearmg for the liti- 
gants without leceiving the usual fees m 
advan< e amounted to processional miscon 
duct. 1032 L. 584. 

Cl. 0. — The word 'suit’ in cl. 9 of the 
Lett CIS Pi tent includes a proceeding in the 
Insolvencv Court, and the High Court under 
it-. t'xtraordinaiT powers has jurisdiction to 
transfer a proceeding in insolvency from the 
District Court to itself for disposal. 17 L. 
502=160 IC. 072=1936 L. 608. 

Cl. 10. — Under cl. 10 the authority to 
make the declaration that the case is a fit one 
for appeil is conferred only on the Judge 
who passed the judgment and on none other. 
Ho other Judge or Judges of the High Court 
have any jurisdiction to grant a certificate. 
1915 L. 330 (1)=16 L. 602. 

Judgment — I n order lo decide whether 
an .^di’udication should be treated as a 
"judgment”, regard should be had, not to 
the foim of the adjudication, but to its 
effect upon the suil or other civdl nroceeding 
in which it was made. 3 L. 188=1922 L. 380 
(2). See also 1922 L. 185=77 I.C. 32. 
Judgment also includes an interlocutory 
judgment. 1 L. 348=55 I.C. 933 = 79 P.L. 

K. 1920. Order refusing transfer of case is 
not a judgment. 8 L. 681 = 1927 L. 540. 
Judgment — synonymous with decree — 
Order stavdng further proceedings. See 10 

L. 132=1928 L. 904. An order of the High 
Court transmitting the order of His Majesty 
in CouneJ for execution is a judgment and 
is appealable. 11 L. 365=123 I.C. 277=1930 
L. 674. An order of a single Judge of the 
H^gh Court d^^'cting a decree of a Subordi- 
nate Judge to be registered under sec. 100 (2) 
of the Punjab Tenancy Act as a decree of a 
Eevenue Court, by which the suit was triable, 
is not a judgment within the meaning of cl. 
10 of the Letters Patent and is not, there- 
fore, appenlable. 17 L. 606=38 P.L.B. 611 
=1936 L. 785. "PmaZ order”, meaning of. 
5 L.L.J. 287=1923 L. 428. An order of a 
Judge in Single Bench on appeal holding 
that Ihe trial Court had jurisdiction to try 
a suit and directing it to proceed with the 
suit, is a jud'maent within the meaning of cl. 
10 and therefore apuealahle. 1942 L. 95= 
4-i P.L.E. 140 (P.B.)=T,L.E. (1942) Lah. 
491. 

Cases where appeal lifs. — ^Where ^ a 
Judge of the High Court refuses to set aside 
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■^[10. And We do lurther ordain that an appeal shall lie to the said High 
Court of Judieatnre at Lahore from the judgment (not 
Appeal to the High Court ^ judgment passe’d in the exercise of appellate 

from Judges of the Court. ^ in rebpect of a decree or order made in 

the exercise of appellate jurisdiction by a Court subject to the superintendence 
UL the said High Court, and not being an order made in the exercise of revi- 
sional jurisdiction, and not being a sentence or order passed or made in the 
exercise of the power of superintendence under the provisions of S. 107 of the 
Government of India Act, oi in the exercise of criminal jurisdiction) of one 
Judge of the said High Couit or one Judge of any Division Court, pursuant 
tc S. 108 of the Government of India Act, and that notwithstanding anything 
hereinbefore provided an appeal shall lie to the said High Court from a judg- 
ment of one Judge of the said Court or one Judge of any Division Court, 
pursuant to S. 108 of tlie Government of India Act. made in the exercise of 
appellate jurisdiction in respect of a decree or order made in the exercise of 
appellate jurisdiction by a Court subject to the supeiintendence of the High 
Court, where tlie Judge who passed the judgment declares that the case is a fit 
one for appeal : but that the right of appeal from other judgments of Judges of 
the said High Court or of such Division Court shall be to Us, Our Heirs or 
Successors in Our or Their Privy Council, as hereinafter provided ] 

11. And We do further ordain that the High Court of Judicature at Lahore 


LEa. EEF. 

1 Amended by Letters Patent, 1927. As 
to the effect of this amendment, see notes 
under ol. 10 of Letterb Patent, Allahabad. 


a dismisbal oi an api^eal for default, his 
Older of lefusal is a judgment and is ap- 
pealable. 1921 L. 412 = 71 I.C. 824. An 
Older rejecting an application to re-admit an 
appeal d smissed for default amounts to a 
judgment and is appealable. 89 I.C. 795= 
1925 L. 617. A new point cannot be raised 
in on appeal under the Letters Patent. 1933 
L. (385 = 34 P.L.R. 853. As to appeal from 
the decmon of a single Judge who hears a 
lefercnce under sec. 66, Income-tax Act, see 
6 L. 30=1925 L. 336 (1). No appeal Hes 
agamst an order passed in revision. 6 L. 
250=1925 L. 624. As to appeal from an 
order of remand j see 1926 A. 669=48 A. 
684. A Judge of the High Court disposing 
of a peri^ion under see. 491, Cr. P. Code, 
exercises criminal jurisdiction, and as such 
no appeal is competent under cl. 10 of the 
Letters Patent from his order rejecting the 
petition. I.L.R. (1945) Lah. 573. 

PEA.CTICE AND PROCEDURE. — An appellant 
in Letters Patent appeal cannot put for- 
ward a new case not suggested in the Courts 
below and claim relief on that footing. 4 
L.L.J. 293=1921 L. 326. See also 80 I.C. 
321 = 1924 L. 468; 1923 L. 151 = 79 I.C. 281; 
2 L.L.J. 1=55 I.C. 983. The point not rais- 
ed before the Divi'=?ion Bench who heard the 
appeal cannot be taken in an appeal under 
Letters Patent. 30 Punj.L.E. 433=1929 L. 
536; 31 Punj.LIt. 281 =^[930 L. 632. But 
see 1940 Lah. 204. Where a point is not 
taken before a single Judge of the High 
Court the Court will not allow it to be raised 
on Letters Patent appeal, nor will it remit 
the case on the point. 1925 L. 281(1) =89 


I.C. 958. On interference with a finding of 
fact of the lower appellate Court by a single 
Judge of the High Court, it is open to a 
Division Bench m an appeal under cl. 10 
to set aside his decision and restore that of 
the lower appellate Court. 5 L.L.J. 109. 
See also 89 1.0. 29S (1)=1925 L. 392 (1>. 
Heldj that in an appeal under cl. 10 of the 
Letters Patent, the High Court can set aside 
the judgment of a single Judge who_has in- 
teifeied with an er oneous finding 7»f fact 
in second appeal. 31 Punj.L.R. 381=1931 
L. 144. Application for leave unler cl. 10 
— Conveibiou into petition for review on 
lefusal of leave — Permisssibility. See 1935 
L. 330 (1)=16 L. 602. Mistake in trial 
Court’s deciee apparent on record can be 
corrected in Letters Patent Appeal. 42 P. 
L.E. 7=1940 Lah. 204. 

Limit \TiON. — In appeals under cl 10 the 
provisions of the Limitation Act, sec. 4, do not 
apply. 2 L. 127=61 I.C. 327=1921 L. 26. 
New plea as to limitation not allowed in Let- 
ters Patent appeal. 80 I.C. 321=1924 L. 468. 

Cls. 10 AND 26. — ^Under cl. 10 the decla- 
ration that the case is a fit one for further 
appeal to the Privy Council can. only be 
made by the Judge who passed the judg- 
ment and cl. 26 does not confer such power 
on any other Judge. 34 P.L.E, 469=1933 
L. 534 (1). Where a guardian for a minor is 
appointed by a single Judge in the exercise of 
his discretion, though an appeal is compe- 
tent from his order, the fact that the mak- 
ing of the order is a matter of discretion is 
a good ground for refusing to exercise the 
appellate jurisdiction, unless the appellant 
succeeds in establishing a strong case, such 
as would justify interference in appeal. (71 
I.C. 824 and 21 M.L.J. 1, Eel. on.3. 144 I.C. 
672 = 1933 L. 881=14 L. 804. 
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shall be a Court of Appeal from the Civil Courts of 
Courte^ln Provinces of the Punjab and Delhi and from all 

thT^Punjab and^DelM. ^ other Couits subject to its superintendence, and shall 

exercise appellate jurisdiction in such cases as were, 
immedialeh ])efoi*e the date of the publication of these presents, subject to 
appeal to the Chief Court of the Punjab by virtue of any law then in force, or 
as may after the date be declared subject to appeal to the High Court of Judi- 
cature at Lahore by any law made by competent legislatipe authority for India. 

12, And We do fuifher ordain that the High Court of Judicature at Lahore 
shall have the like power and authority with respect 
-miisdiction as to infants persons and estate^ of infants, idiots and luna- 

dm imatics. within the Profinces of the Punjab and Delhi as 

that which was yested in the Chief Court of the Punjab immediately before the 
publication of these presents. 

Law to he administered hy the High Court, 

13 And We do further ordain that, with respect to the law or equity to 
be applied to each case coming before the High Court 
By tbe ffigb Court in tbe Judicature at Lahore in the exercise of its extra- 
Sal c°yU juriS“on.^ oi'diuaiy original civil jurisdiction, such law or equity 

shall, until otherwise provided, be the law or equity 
which would have been applied to such case by any local Court having jurisdic- 
tion therein. 

14. And We do further ordain that, with respect to the law or equity and 
rule of good conscience to be applied by the' High 
By tile High Court in the Court of Judicature at Lahore to each ease coming be- 
diAion^ ° exercise of its appellate jurisdiction, 

such law or e’quity and rule of good conscience shall 
I e the law or equity and rule of good conscience which the Court in which the 
proceedings in such case w’ere originally instituted ought to have applied to 
such case. • 1 . 


G riminal J urisdiction. 


15. And We do further ordain that the High Court of Judicature at Lahore 


Ordinary original crimi- 
nal jurisdiction of the High 
Court . 


shall have ordinary original criminal jurisdiction in 
respect of all such persons within the Provinces of 
the Punjab and Delhi as the Chief Court of the Pun- 
jab had such criminal jurisdiction over immediately 


before the publication of these presents. 


16. And We do further ordain that the High Court of Judicature at 

T . ^ ^ Lahore, in the exercise of its ordinary original crimi- 

Junsdiction as to p0rsons. • • j* j.* i n i j j n 

^ nal jurisdiction, shall be empowere^d to try all persons 

brought before it in due course of law. 


17. And We do further ordain that the High Court of Judicature at 

Extraordinary original extraordinary original crimmal 

criminal jurisdictipn . jurisdiction over all persons residing in places within 

the jurisdiction of any Court subject to its superin- 
tendence, and shall have authority to try at its discretion any such persons 
brought before it on charges preferred by any Magistrate or other officer 
specially empowered by the Government in that behalf. 


18. And We do further ordain that there shall 
Ho appeal^ from EKgh he no appeal to the High Court of Judicature at Lahore 
.lurisdielonT^^^^ original sentence or order passed or made by the 

Courts of original criminal jurisdiction which may be 
constituted by one or more Judges of the said High Court. But it shall be at 
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the discretion of any such Court to reserve any point 
Court may reserve points points of law for the opinion of the said High! 
Court. 

19. And We do further ordain that, on such point or points of law being 

so rese’rved as aforesaid, the High Court of Judica- 
Higli Com! to review ture at Lahore shall have full power and authority to 
eases on points of law review the ease, or such part of it as may be neces- 
reserved by one or more ^^d finally determine such point or points of 

Judges 0 t e ig 1 ouit. * thereupon to alte^r the sentence passed by the 

Court of original jurisdiction, and pass such judgment and sentence as to the 
said High Court may seem right. 

20. And We do further ordain that the High Court of Judicature at Lahore 
Appeals from other Cri- shall be a Court of Appeal from the Criminal Courts 

minal Courts in ihe Pro- of the Provinces of the Punjab and Delhi and from all 
vinces of the Punjab and other Courts subject to its superintendence, and shall 

exercise appellate jurisdiction in such cases as were, 
immediately before the date of the publication of these presents, subject to 
appeal to the Chief Court of the Punjab by virtue of any law then in force, or 
as may after that date be declared subject to appeal to the High Court of 
Judicature at Lahore by any law made by competent legislative authority for 
India. 


21. And We do further ordain that the High Court of Judicature at Lahore 
shall be a Court of reference and revision from the 
Hearing of referred cases Criminal Courts subject to its appellate jurisdiction, 
and revision of criminal power to hear and dfTtermine all such 

cases referred to it by the Sessions Judged, or by any 
other officers in the P^yinces of the Punjab and Delhi, who were, immediately 
before the publication of these presents, authorized to refer cases to the Chief 
Court of the Punjab, and to revise all such cases tried by any officer or Court 
possessing criminal jurisdiction in the Provinces of the Punjab and Delhi, as 
were, immediately before the publication of these presents, subject to reference 
to or revision by the Chief Court of the Punjab . 


22. And We do further ordain that the High Court of Judicature at Lahore 
shall have power to direct the transfer of any criminal 
a“cL irTm to any other Court of 

one Court to another. or superior jurisdiction, and also to direct the 

preliminary investigation or trial of any criminal case 
by any officer or Court otherwise competent to investigate or try it, though 
such case belongs in ordinary coifrse to the jurisdictios of some other officer or 
'Court. 


Criminal Lam, 


23. And We do further ordain that all persons brought for trial before the 
Offenders to be punished Judicature at Lahore, either in the 

under Indian Penal Code, exercise of its original jurisdiction, or in the exercise 

of its jurisdiction as a Court of appe'^al, reference or 
revision, charged with any offence for which provision is^ made by Act No . XLV 
of 1860, called the ^Hndian Penal Code,’’ or by any Act amending or excluding 
the said Act which may have been passed prior to the publication of these 
presents, shall be liable to punishment under the said Act or Acts, and not 
otherwise . 


Cl. 15. — According to the Letters Patent, no original crim i nal juiisdiction to try any 
the original criminal jurisdiction of the person except Europenn British subjects. 115 
Lahore High Court is co-extensive with that I.C. 428=1929 L. 217. 
of the Chief Court of the Punjab, which had 
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Testamentary and Intestate Jvrisdiotion. 

24. And We do further ordain that the High Court of Judicature at 

Lahore^ shall have the like power and authority as 
Testameataij -nd mtes- ^yas immediately before the publication of 

a e jurist u 1011 these presents lawfully exercised within the provinces 

of the Punjab and Delhi by the Chief Court of the Punjab in reflation to the 
granting of probates of last wills and testaments, and letters of adminihtration 
of the goods, chattels, credits and all other effects whatsoever, of persons dying 
intestate : Provided always that nothing in these Letters Patent contained shall 
Intel fere with the provisions of any law which has been made by competent 
legislative authority for India, by \vhieh power is given to any other Court to 
grant such probates and letters of administration. 

Matrimonial Jurisdiction. 

25. And We do further oidain that thd High Couit of Judicatuie at 
. Lahoie shall have jurisdiction, within the Provinces 

Matrimonial juiisdi'^tion. Punjab and Delhi, in matters matrimonial 

between Our subjects professing the Christian Religion* Provided always that 
nothing herein contained shall be held to interfere with the etxercise of any 
jurisdiction in matters matrimonial by any Couit, not established by Letters 
Patent wdthin the said Provinces, which is lawfully possessed of that jurisdic- 
tion. 


Powers of Smgle Judges and Division Courts 

26. And We do hereby declare that any function which is hereby directed 
to be performed by the High Court of Judicature at 
exercise of its original or appellate^ 
Sion our s. jurisdiction may be performed by any Judge, or by 

any Division Court thereof, appointed or constituted for such purpose in pur- 
suance of S. 108 of the Government of India Act, 1915; and if such Division 
Court is composed of two or more^ Judges and the Judges are divided in opinion 
as to the decision to be given on any point, such point shall be decided accord- 
ing to the opinion of the majority of the Judges if there by a majority, but 
if the Judges be equally divided, [they shall state the point upon which they 
differ and the case shall then be heard upon that point by one or more of the 
other Judges and the point shall be decide^d according to the opinion of the 
majority of the Judges who have haerd the case including those who first heard 
it.]^ 


LEG, REF. 

1 Substituted by Amended Letters Patent, 
1927 . 

Cl. 26.-— Under the old clause the opinion 
of the senior judge prevailed in case of dif- 
ference of opinion among the judges, un- 
der certain crcumstances. Under the amend- 
ed section, there is no provision for the 
opinion of the senior judge prevailing in the 
case. See 32 C.W.K (Journal), p. 46. 

Cl. 26 of the Letters Patent (Lahore), and 
not sec. 98 of the C P. Code, applies in case 
of a difference of opinion between the judges 
of a Division Bench even in the case of an 
appeal from the moffusil (52 M. 563, Poll.). 
142 I.C. 427=1933 L. 648 (1)=34 P.L.R. 584, 
When a point is referred to a third Judge 
under CL 26 on a difference of opinion bet- 
ween the two Judges hearing the appeal, the 
junsdiction for the decision not only of the 
appeal as a whole but also of the point of 
difference, remains with the referring Bench. 


All that Cl. 26 lays down is a method by 
which in the case of a difference of opinion, 
the dijQaculty is to be resolved. Therefore, it 
would be the duty of the referee Judge to 
express an opinion on the point of points of 
difference and to return the case with his 
opinion to the Division Bench seized of the 
case which must pronounce the final judg- 
ment, according to the method provided by 
Cl. 26. If in the interval a change has occur- 
red in the constitution of the Division Bench, 
in question, it would be necessary for the 
Chief Justice to constitute another Division 
Bench as the successor of the referring 
Bench. It is therefore the duty of the third 
or leferee Judge to return his fining on the 
point of difference to the referring Bench 
for it to pronounce the decision of the ap- 
peal. The decree in such a case is that of 
the original Bench and not of any other 
Bench. I.L.E. (1945) Lah. 530=45 P.L.B 
166=AIJB. 1943 Lah. 84 (F.B.). 
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Civil Ft^ocedure, 

27. And We do further ordain that it shall be lawful for the High Court 

of Judicature at Lahore from time to time to make 
^ Regulation of rioceed- orders for regulating the practice of the 

^ ^ Court and for the purpose of adapting, as far as pos- 

sible, the provisions of the^ Code of Civil Procedure, being an Act No . Y of 1908 
passed by the Governor-General in Council and the provisions of any law 
which has been or may be made, amending or altering the same, by competent 
legislative’ authority for India, to all proceedings in its testamentary, intestate 
and matrimonial jurisdiction, respectively. 

Criminal Procedure. 

28. And We do further ordain that the proceedings in all criminal cases 

brought before the High Court of Judicature at 
Regulation of proceediugs. Lahore shall be regulated by the Code of Criminal 

Procedure, being an Act No. Y of 1898, passe’d by the 
Governor-General in Council, or by such further or other laws in relation to 
ciiminal procedure as may have be’en or may be made by competent legislative 
authority for India. 

Appeals to Privy Council, 

29. And We do further ordain that any person or persons may appeal to 

iJs, Our heirs and Successors, in Our or Their Privy 
Power to appeal m cml 132 any matter not being of criminal jurisdie- 

tion, from any final judgment, decree or order of the 
High Court of Judicature at Lahore made on appeal, and from any final judg- 
ment, decree or order made in the exercise of original jurisdiction by Judges of 
the said High Court, or of any Division Court, from which an appeal does not 
lie to the said High Court under the provisions contained in the 10th clause of 
the prese’nts : Prvoided, in either case, that the sum or matter at issue is of the 
amount or value of not less than 10,000 rupees or that such judgment, decree or 
order involves, directly, or indirectly, some claim, demand or question to or res- 
pecting prope’rty amounting to or of the value of not less than 10,000 rupees; 
or from any other final judgment, decree or order made either on appeal or 
otherwise as aforesaid, when the said High Court declares that the case’ is a fit 
one for appeal to Us, Our heirs or Successors, in Our or Their Privy Council ; 
but subject always to such rules and orders as are now in force, or may from 
time to time’ be made respecting appeals to Ourselves in Council from the 
Courts of the Provinces of the Punjab and Delhi, except so far as the said 
existing rules and orders respectively are hereby varied ; and subject also to such 
furthe’r rules and orders as We may, with the advice of Our Privy Council, 
hereafter make in that behalf. 


30. And We do further ordain that it shall be lawful for the High Court 


Appeal fdom interlocu- 
tory judgments. 


of Judicature at Lahore at its discre’tion, on the 
motion, or, if the said High Court be not sitting, then 
for any Judges of the said High Court, upon the peti- 


tion of any party who considers himself aggrieved by any preliminary or inter- 
locutory judgment, decree or orde’r of the said High Court, in any such 
proceedings as aforesaid, not being of criminal jurisdiction, to grant permission 
to such party to appeal against the same to Us, Our heirs and Successors, in 
Our or Their Privy Council, subject to the same rules, re’^lations and limitations 
as are herein expressed respecting appeals from final judgments, decrees and 


orders. 


31. And We’ do further ordain that from any judgment, order or sentence 
of the High Court of Judicature at Lahore, made in 
ppeal m criminal cases. exercise of original criminal jurisdiction or in any 

criminal case where any point or points of law have been reserved for the opi* 
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nion of the said High Court, in manner provided by the 18th clause of these 
presents, by any Court which has exercised original jurisdiction, it shall be 
lawful for the person aggrieved by such judgment, order or sentence to appeal 
to Us, Our ]ieirs or Successors in Council, provided the said High Court de- 
clare that the case’ is a fit one for such appeal, and that the appeal be made 
under such conditions as the said High Court may establish or require, but 
subject always to such rules and orders, as are now in force, or may from 
time to time be made respecting appeals to Ourse’lves in Council from the 
Courts of the Provinces of the Punjab and Delhi. 


32. And We do further ordain that, in all eases of appeal made from any 
judgmeUit, decree, order or sentence of the High 
Rules as to transmission Court of Judicature at Lahore to Us, Our heirs or 
of copies of evidence and 

in Our or Their Privy Council, such High 
otner aocuments. transmit to Us, Our heirs and 

Successors in Our or Their Privy Council, a true and corre^ct copy of all evi- 
dence, proceedings, judgments, decrees and orders had or made in such cases 
appealed, so far as the same have relation to the matters of appeal, such copies 
to be certified under the seal of the said High Cuort. And that the said 
High Court shall also certify and transmit to Us, Our heirs and Successors, in 
Our Ol" Their Fiixj Council, a copy of the reasons givetn by the Judges of 
such (jourt, or by any of such Judges, for or against the judgment or deter- 
mination appealed against. And We do further ordain that the said High 
Court shall, in all eases of appeal to Us, Our heirs or Successors, conform to 
and execute, or cause to be exercised, such judgments and orders as We, Our 
heirs or Successors in Our or Their Privy Council, may think fit to make in 
the premises in such manner as any original judgment, decree or decretal 
orders, or other order or rule of the said High Court, should or might have 
been executed. 


Exercise of Jurisdiction elsewhere than at the usual place of sitting of the 

High Court, 




And We do further ordain that whenever it appears to the Lieutenant- 

^ Governor of the Punjab, subject to the control of the 

.iS Commissions and Q^^ernor-General in Conncil, convenient that the? 

jurisdiction and power by these Our Letters Patent, 
or by or under the Government of India Act, 1915, vested in the High Court 

of Judicature at Lahore, should be exercised in any place within the jurisdic- 

tion oj‘ any Court subject to the superintendence of the said High Court, other 
than tbe usual place of sitting of the said High Court, or at several such 
places by way of circuit, one or more Judges of the Court shall visit such place 
or plaje accordingly. 

3‘J. And We do further ordain that whenever any Judge’ or Judges of the 
High Court of Judicature at Lahore visit any place 
Proceedings of Judges on binder the 33rd clause of the^e presents, the proceed- 

before him or them at such place shall 
be regulated by any law relating thereto which has 
been or may be made by competent legislative authority for India. 


Delegation of Duties to Officers. 


35 . 


The High Court of Judicature at Lahore’ may from time to time make 

to delegate duties. delegating to any Eegstrar, Prothonota^_ or 

^ Master or other official of the Court any judicial, 

quasi- judicial and non-judieial duties. 
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Calls for records, etc., iy the Government. 

36. And it is Our further will and pleasure that the High Court of Judi- 
High Court to comply mature at Lahore shall comply wi^ sueh r^i^tioi^ 

•with requisitions from Gov- Governor-General in Conncil 

eminent for records, etc. ^7 the Lieutenant-Governor of the Punjab for 

T'ecords, returns and statements, in such form and 
manner as he may deem proper. 

Powers of ndim Legislatures, 

37. And We do further ordain and declare that all the provisions of these 

Powers of Indian Leois- Letters Patent are subject to the legislative 

latS preservX Governor- General in Legislative Conn- 

cil, and also of the Governor-General in Council 
under section seventy-one of the Government of India Act, 1915; and also of 
the Governor-General in cases of emergency under section seventy-two of that 
Act, and may he in all respects amended and altered thereby. 

In Witness whereof We have caused these Our Letters to be made 
Patent. 

Witness Ourself at Westminster the 21st day of March in the Year of 
Our Lord One thousand nine hundred and nineteto and in the ninth year of 
Our Reign. 

By Warrant under the King’s Sign Manual. 

(Sd.) SCHUSTER. 
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Letters Patent constituting the High Court of Judicature at Nagpur in the 

Central Provinces, 

[2nd January^ 1936. 

George the Fifth, by the Grace of God, of Great Britain, Ireland and the 
British Dominions beyond the Seas, King, Defender of the Faith. Emperor 
of India. 

To all to whom these Presents shall come, gre’eting : 

Whereas in the Government of India Act, it was amongst other things 
enacted that it should be lawful for us by Letters Patent to establish^ a High 
Court of Judicature in any te^rritory in British India whether or not included 
within the limits of the local jurisdiction of another High Court and to confer 
on any High Court so established any such jurisdiction, powers and authority 
as were vested in or ^aight be confeired on any High Court existing at the com- 
mencement of that Act: 

And whereas the Province known as the Central Provinces is now subject 
to the jurisdiction of the Court of the Judicial Commissioner of the Central 
Provinces which was established by an Act of the Governor-General of India 
in Council, being Act No. XIV of 1865, and was continued by later enactments 
and no part of the said province is included within the limits of the local juris- 
diction of any High Courts: 

1. Now know ye that We, upon full consideration of the premises, and of 
Our special grace, certain knowledge, and mere 
Estahlistoent of a High hscve thought fit to e’rect and establish, and 

ourt at agpur. presents We do accordingly for Us, Our 

heirs and successors, erect and establish, for the Central Provinces aforesaid, 
with effect from the date of the publication of these presents in the Gazette of 
India, a High Court of Judicature, which shall be called the High Court of 
Judicature at Nagpur, and We do he^reby constitute the said Court to be a Court 
of Eecord. 


2. And We do hereby appoint and ordain that the High Court of Judicature 

X- ^ . ^'t Nagpur shall, until further or other provision be 

Constitution aud the first j iT tt ^ j a 

Judges of the High Court. successors, in that 

behalf in accordance with Section One hundred and 
one of the Government of India Act, ordinarily consist of a Chief Justice and 
not less than five other Judges, the first Chief Justice being Gilbert Stone, Esquire, 
and the other Judges being Frederick Louis Grille, Esquire, M. Bhawani Shan- 
kar Nyogi, Esquire, Eonald Evelyn Pollock, Esquire, Harold George Gruer, 
Esquire, and Vivian Bose, Esquire, being respectively qualified as in the said 
Act is declared. 


3. And We do hereby ordain that the Chief Justice and every other Judge 

_ _ . , High Court of Judicature at Nagpur, previ- 

hy^^^^?udff^s entering upon the execution of the duties of 

^ ® ® ^ * his ofiSee, shall make and subscribe the following 

declaration before such authority or person as the Governor of the Central 
Provinces may commission to receive it: — 

‘T, A, B, appointed Chief Justice (or a Judge) of the High Court of 
Judicature at Nagpur, do solemnly declare^ that I will faithfully perform the 
duties of my ofiBce to the best of my ability, knowledge and judgment. 

4. *And We do hereby grant, ordain and appoint that the High Court of 

Judicature at Nagpur shall have and use as occasion 
may require, a Seal bearing a devise and impression 
of Omr Boyal Arms, within an exergue or label surrounding the same, with 
this inscription, *'The Seal of the High Court at Nagpur. And We do further 
^ant, ordain and appoint that the said seal shall be delivered to and kept 
in the custody of the Chiet Justice, and in ease of vacancy of the oflOice of 
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Chief Justice, or during any absenec of the Chief Justice, the same shall ba 
delivered over and kept in the custody of the person appointed to act as Chief 
Justice under the provisions of Section One hundred and five of the Govern- 
ment of India Act; and We do further grant, ordain and appoint that, 'when- 
soever the ofSce of Chief Justice or of the Judge to whom the custody of the 
said Seal be committed is vacant, the said High Court shall be, and is hereby, 
authorised and empowered to demand, seize and take the said Seal from any 
person or persons whomsoeve^r, by what ways and means soever the same may 
have come to his, or their possession. 

5. And We do hereby further grant, ordain and appoint that all writs, 

summonses, precepts, rules, orders and other manda- 
Wnts, etc., to issue in process to be used, issued or awarded by the 

^der ^seal. ^ ^ High Couit of Judicature at Nagpur shall run and be 

in the^ name and style of Us, or of Our heirs and 
successors, and shall be sealed with the Seal of the said High Court. 

6. And We do hereby authorize and empower the Chief Justice of the High 

Court of Judicature at Nagpur from time to time, as 
Appointment of officers, occasion may require, and subject to any rules and 
restrictions which may be prescribed from time to time by the Governor of the 
Central Provinces in Council, to appoint so may and such clerks and other 
ministerial officers as may be found necessary for tbe^ administratoin of justice 
and the due execution of all the powers and authorities granted and committed to 
the said High Court by these Our Letters Pate^nt. And it is Our further 'wiU 
and pleasure, and We do hereby, for Us, Our heirs and successors, give, grant, 
direct and appoint, that all and every the officers and clerks to be* appointed as 
aforesaid shall have and receive respectively such reasonable salaries as the 
Chief Justice* may, from time to time, appoint for each office and place respect- 
ively, and as the Governor of the Central Provinces in Council may approve : 

Provided always and it is Our will and pleasure, that all and every the 
officers and clerks to be appointed as aforesaid shall be* resident within the 
limits of the jurisdiction of the said Court, so long as they hold their respective 
offices; but this proviso shall not interfere with or prejudice the right of any 
office’r or clerk to avail himself of leave of absence under any rules prescribed 
from time to time by the Governor in Council, and to absent himself from 
the said limits during the term of such leave in accordance with the said rules. 

Admission of Advocates, Pleaders and Attorneys, 

7. And We do he*reby authorize and empower the High Court of Judicature 

at Nagpur to approve, admit and enrol such and so 
Powers of High Court many Advocates, Pleaders and Attorneys as to the 
in admitting Advocates, ^^id High Court may seem mee*t ; and such Advocates, 
Pleaders and Attorneys. Pleaders and Attorneys shall be and are hereby 
authorized to appear for the suitors of the said High Court, and to plead or to 
act, or to plead and act, for the said suitors, according as the said High Court 
may by its rules and directions determine, and subject to such rules and direc- 
tions. 

8. And We do hereby ordain that the High Court of Judicature at Nagpur 

shall have power to make rules from time to time for 
Powers of High Court the qualification and admission of prope*r persons to 
in making rules for the Tqq Advocates, Pleaders and Attorneys of the said 

vome?*" Pi;aaS and At- empowered to remove, or to 

torneyg. suspend from practice, on reasonable cause, the said 

Advocates, Pleaders or Attorneys; and no person 
whatsoever hut such Advocates, Pleaders or Attorneys shall be allowed to act 
or to plead for, or on behalf of, any suitor in the said High Court, except 
that any suitor shall be allowed to appear, plead or act on his own behalf, or 
on behalf of a co-suitor. 
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Civil Jurisdiction of the High Court, 

9. And We do further ordain that the High Court of Judicature at Nagpur 

shall have power to remove and to try and determine, 
Extraordinary original ^ Court of Extraordinary Original Jurisdiction, 
civil jurisdiction. being or falling within the jurisdiction of any 

Court, subject to its superintendence, when the said High Court may think pro- 
I>er to do so, either on the agreement of the parties to that effect, or for pur- 
pose of justice, the reasons for so doing being recorded on the proceedings of 
the said High Court. 

10. And We do further ordain that an appeal shall lie to the said High 

Court of Judicature at Nagpur from the judgment 
Appeal to the High Court being a judgment* passed in the exercise^ of 
from Judges of t e ourt. g^ppep^te jurisdiction in respect of a decre or order 
made in the exercise of appellate jurisdiction by a Court subject to the super- 
intendence of the said High Court, and not being an order made in the exer- 
cise of revisional jurisdiction, and not being a sentence or order passed or 
made in the exercise of the powers of superintendence under the provisions of 
Section One hundred and seven of the Government of India Act or in the ex- 
ercise of criminal jurisdiction) of one Judge of the said High Court or one 

<1945) Nag. 286=1945 N.L.J. 128=A.I.B. the Letters Patent as it is for him to refer a 
Si,. 10. — The word "judgment’^ in cl. 10 case for opinion to a Divisional Bench. A 
means in civil C8ses a decree. Therefore, an prohibition against the judge who grants 
order by a single Judge of the High Court leave to appeal on deciding in what respect 
allowing certain persons to be brought on the he does grant leave cannot be read into CL 
record as the legal representatives of a de- m. I.L.B. (1943) Nag. 540=1943 NX.J. 79 
ceased respondent is not appealable. IX.E. --A.I.B. 1943 Nag. 175. An order under O. 
1945 Nag. 156. Cl. 10 deals with appeals 41 B. 5, C. P. Code, is not a decree and is 
against judgments of one Judge of High therefore, not a judgment within the mean- 
Court or of one Judge of any Division Court ing of Cl. 10 of the Letters Patent. It is 
and it has no application to judgments deli- therefore not appealable. I.L.B. (1943) Nag. 
vered previous to the constitution of the pre- 453=1943 N.L.J. 389=A.I.E. 1943 Nag. 282. 
sent High Court. X.L.B. 1936 Nag. 58=1936 An order passed by a single judge of the 
Nag. 118. Though it is impossible to lay H’gh Court on a reference made under stc. 
down any hard and fast rule as to the grant- 83 (2) of the C. P. Municipalities Act is 
ing of leave to appeal under the Letters merely advisory and no appenl lies from it 
Patent, leave should not be granted where the under Cl. 10 of the Letters Patent. I.L.B. 
matter in dispute is triffling, however inter- (1944) Nag. 827=1944 N.L.J. 499. 

esting it may be. 1942 N.L.J. 506=1943 Limitation. — Appeals under Letters Pa- 

Nag. 23=I.L.B. (1943) Nag. 67. The condi- tent may be held to be out of time if not 
tion of certificate that a case is a fit one for filed within 30 days. LLB. (1939) Nag. 124 
appeal under Cl. 10 applies only to those de- =1939 N.L.J. 63=1939 Nag. 122. See same 
crees or orders which are passed by a single case as to whether intervening holidays should 
Judge in the exercise of his second appellate be excluded in computing the period of 30 
jurisdiction and to no other cases. I.L.B. days). Where according to the rules of the 
(19401 Nag. 141=1940 N.L.J. 37=1940 Nag. Court provision is made for filing of Letters 
39 (P.B.). An order reiecting an application Patent appeals alone during the long vaca- 
for review is not a judgment within the mean- tion, it cannot be said that the Court is clos- 
ing of the Letters Paten and a Letters Patent ed so far as that business is concerned. So 
appeal does not lie. 1941 N.L.J, 617. 1942 limitation for such an appeal is not affected 
Nag. 18=r.L.B. (1942) Nag, 41. Decision by sec. 4, Limitation Act. LLB. (1941) 
of Judge of H. C. in appeal against award Nag. 563=1941 N.L.J. 284=1941 Nag. 216. 
under Workman’s Compensation Act is not a Buie 13 of Chapter 4 of the Nagpur High 
Judgment” under Cl. 10. But Judge may re- Court Buies does not expressly exclude the 
fcr any matter of importance to a Bench. I. operation of sec. 12 of the fimitaflon Act. 
L.B. (1939) Nag. 124=1939 N.L.B. 63=1939 The time taken for obtaining a copy of the 
Nag. 122. judgment must, therefore, be excluded in cal- 

In a Letters Patent appeal, the appellant is culating the period of limitation for an ap- 
not entitled to urge grounds that are eonclu- peal under sec. 10 of the Letters Patent. I.L. 
ded by the decision in second appeal except B. (1944) Nag. 714=1944 N.L.J. 455=1945 
the one to which leave was confined, I.L.B. Nag. 52. 

(1944) Nag. 743=1944 N.I 1 .. 337=A,I.E. Cls, 10 and 27 and Bulbs framed by High 
19M Nag. 370, It is as competent for a COURT, B, 10. — Befusal of leave — No second 

ludge to declare on what point of law he application lies. See I.L.B. (1940) Nag. 34 

allows permission to appeal under CL 10 of =1939 NX.J. 535=1940 Nag. 47. 
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Judge of any Division Court, pursuant to Section One hundred and eight of 
the Government of India Act, and that notwithstanding anything hereinbefore 
provided, an appeal shall lie to the said High Court from a judgment of one 
Judge of the said High Court or one Judge of any Division Court, pursuant 
to Section One hundred and eight of the Government of India Act, made in 
the exercise of appellate jurisdiction in respect of a decree or order made in 
the exercise of appellate jurisdiction by a Court subject to the superintendence 
of the said High Court, where the Judge who passed the judgment declares 
that the case is a fit one for appeal, but that the right of appeal from other 
judgments of Judges of the said High Court or of such Division Court shall be 
to IJs, our Heirs and Successors in Our or Their Privy Council as hereinafter 
provided. 

11. And We do further ordain that the High Court of Judicature at 

Nagpur shall be a Court of Appeal from the Civil 
Appeal from other Civil Courts of the Central Provinces and from all other 
Courts in the Central Pro- Courts subject to its superintendence, and shall exer- 

cise appellate jurisdiction in such cases as were, 
immediately before the date of the publication of these presents subject to ap- 
peal to the Court of the Judicial Commissioner of the Central Provinces by 
virtue of any law then in force, or as may after that date be declared subject to 
appeal to the High Court of Judicature at Nagpur by any law made by com- 
petent legislative authority for India. 

12. And We do further ordmn that the High Court of Judicature at Nagpur 

shall have the like powers and authority with respect 
Jurisdiction as to infants persons and estates of infants, idiots and 

and lunatics. lunatics within the Central Provinces as that which 

was vested in the Court of the Judicial Commissioner of the Central Provinces 
immediately before the publication of these presents. 

Law to he adm^istered hy the High Cowrt, 

13. And We do further ordain that, with respect to the law or equity and 

rule of good conscience’ to be applied to each case 
By the High Court in the coming before the High Court of Judicature at 
exercise of extraordinary ]^agpur in the exercise of its ordinary original civil 
ongmal mil jurisdicfeon. j^rMiction, such law or equity and rale of go6d 
conscience shall, until otherwise provided, be the law or eqnity and rule of good 
conscience which would have been applied to such case by any local Court 
having jurisdiction therein. 

14. And We do further ordain that, with respect to the law or equity and 

Tj xi, XT- u 4 . • 4 . 1 . conscience to be applied by th€^ High 

exerd2®offp5Slate“uS ^ourt of Judicature at Nagpur to each case coming 
diction. before it in the exercise of its appellate jurisdiction, 

such law or equity and rule? of good conscience shall 
be the law or equity and rule of good conscience which the Court in which the 
proceedings in such case were originally instituted ought to have been applied 
to such case. 

Criminal Jurisdiction of the High Court. 

15. And We do further ordain that the High Court of Judicature at Nagpur 

shall have ordinary original criminal jurisdiction in 
Ordinary ^ original cri- respect of aU such persons within the Central Proving 

^ Court of Judicial Commissioner of the 
Central Provinces had such criminal jurisdiction over 
immediately before the publication of these presents. 

16. And We do further ordain that the High Court of Judicature at Nagpur 

Jurisdiction as to persons. ? f f ordinary original criming jnrifr 

diction, snal be empowered to try all persons bronght 
before it in due course of law. 
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17. And We do further ordain that the High Court of Judicature at 
Extraordinary original Nagpur shall have extraordinary original criminal 

criminal iuriBdietion jurisdiction over all pcrsons residing in places within 

the jurisdiction of any Court subject to its superin- 
tendence, and shall have authority to try at its discretion any such persons 
brought before it on charges preferred by any magistrate or other officer 
specially empowered by the Government in that behalf . 

18. And We do further ordain that there shall be no appeal to the High 

Court of Judicature at Nagpur from any sentence or 
No appeal from High order passed or made by the Courts of original crimi- 
Court exercising original jurisdiction which may be constituted by one or 

Judges of the said High Court. But it shaU be 
at the discretion of any such Court to reserve any 
point or points of law for the opinion of the said High Court. 

19. And We do further ordain that, on such point or points of law being 

.so reserved as aforesaid the High Court of Judicature 
Nagpur shall have full power and authority to re- 
served by one or more View the ease, or such part of it as may be necessary 
Judges of the High Court, and finally determine such point or points of law, 

and thereupon to alter the se^ntence passed by the 
Court of original jurisdiction, and to pass such judgment and sentence as to 
the said High Court may seem right. 


20. And We do further ordain that the High Court of Judicature at Nagpur 


Appeals from otber Cri- 
minal Courts in the Central 
Provinces. 


shall be a Court of Appeal from the Criminal Courts 
of the Central Provinces and from all other Courts 
subject to its superintendence, and shall exercise 
appellate jurisdiction in such cases as were, immedi- 


ately before the date of the publication of these presents, subject to appeal to 


the Court of the Judicial Commissioner of the Central Provinces bv virtue of 
any law then in force, or as may after that date be declared subject to appeal 


to the High Court of Judicature at Nagpur by any law made by competent 


legislative authority for India. 


21. And We do further ordain that the High Court of Judicature at 
T-r • JB n Nagpur shall be a Court of reference and revision 
and Criminal Courts subject to its appellate 

trials. jurisdiction, and shall have power to hear and de- 

termine all such eases referred to it by the Sessions 
Judges, or by any other ofiScers in the Central Provinces, who were, immedia- 
tely before the publication of these presents, authorised to refer cases to the 
Court of the Jiidicial Commissioner of the Central Provinces and to revise all 
such eases tried by any ofScer or Court possessing criminal jurisdiction of 
the Central Provinces, as were immediately before the publication of these pre- 
sents subject to reference to or revision by the Court of the Judicial Commis- 
sioner of the Central Provinces. 


22. And We do further ordain that the High Court of Judicature at Nagpur 
.jy. , p shall have poWer to direct the transfer of any 

the tfaaisfefrf feom criminal ca-se or appeal from any Court to any other 
one Court to another. Court of equal or superior jurisdiction, and also to 

direct the preliminary investigation or trial of any 
criiounal case by any officer or Court otherwis ecompetent to investigate or try it, 
though such case belongs in ordinary course to the jurisdiction of some other 
ofScer or Court. 
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Criminal Law. 

23. And We do further ordain that all persons brought for trial before the 
High Court of Judicature at Nagpur, either in the 
Offenders to be punished exercise of its original jurisdiction, or in the exercise 
undet Indian Penal Code. jurisdiction as a Court of Appeal, refereSnce or 

revision, charged with any offence for which provision is made by Act No. XLV 
of 1860, called the Indian Penal Code, or by any Act amending or excluding 
the sgiid Act which may have been passed prior to the pubHcation of these pre- 
sents, shall be liable to punishment under the said Act or Acts, and not Other- 


Testamentary and intestate jurisdiction. 

24. And We do further ordain that the High Cour t of Judicature at 

^ , ;i Nagpur shal have the like power and authority as 

ate ^ ^ that which was immediately before the publication of 

these presents lawfully exerrcised within the Central 
Provinces by the Court of Judicial Commissioner of the Central Provinces in 
relation to the granting of probates of last wills and testaments, and letters of 
administration of the goods, chattels, credits and all other effects whatsoever of 
persons dying intestate : Provided always that nothing in these Letters Patent 
contained shall interfere with the provisions of any law which has been made by 
competent legislative authority for India, by which power is giveji to any other 
Court to grant such probates and letters of administration. 

Matrimonial Jurisdiction. 

25. And We do further ordain that the High Court of Judicature at 

Nagpur shall have jurisdiction within the Central 
Provinces in matters matnmomal between Our 
Subjects professing the Christian religion: 

Provided always that nothing herein contained shall be held to interfere 
with the exercise of any jurisdiction in matters matrimonial by any Court, not 
established by Letters Patent within the said Province, which is lawfully pos- 
sessed of that jurisdiction. 

Powers of Single Judges a/nd Dinjision Courts. 

26. And We do hereby declare that any function which is hereby directed 

to be performed by the High Court of Judicature^ at 
sion exercise of its original or appellate' 

Sion our s. jurisdiction may be performed by any Judge or by 

any Division Court, thereof appointed or constituted for such purpose in pursu- 
ance of Section one hundred and eight of the Government of India Act; and 
if such Division Court is composed of two or more Judges and the Judges are 
divided in opinion as to the decision to be given on any point, such point shall 
be decided according to the opinion of the majority of the Judges if there be a 
majoritj^, but, if the Judges be equally divided, they shall state the point on 
which they differ and the case shall then be beard upon that point by one or 
more of the other Judges and the point shall be decided according to the 
opinion of the majority of the Judges which have heard the case induing those 
who first heard it. 

Civil Procedure. 

27. And We do further ordain that it shall be lawful for the High Court 

of Judicature at Nagpur from time^ to time to make 
^^Eegulation of Proceed- orders for regufating the practice of tbo 

Court and for the purpose of adapting as far as 
possible the provisions of the Code of Civil Procedure, being an Act No, V of 
1908, passed by the Governor-General in Council and the provisions of any law 
which has been or may be made, amending or altering the same by competent 
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legislative authority for India, to proceedings in its testamentary, intestate and 
matrimonial jurisdiction, respectively. 

Criminal Procedure. 

28. And We do further ordain that the proceedings in all criminal cases 

brought before the High Court of Judicature at 
^ Segulatioii of Proceed- Nagpur shall be regulated by the Code of Criminal 

Procedure, being an Act, No. Y of 1898, passed by 
the Governor-General in Council, or by such further or other laws in relation to 
criminal proredure as may have been or may be^made by competent legislative 
authority for India. 

Appeals to Privy Council. 

29. And We do further ordain that any person or persons may appeal to 

Us, Our heirs and successors, in Our or Their Privy- 
Power to appeal in civil Council, in any matter not being of criminal juris- 
diction from any final judgment, decree or order of 
the High Court of Judicature at Nagpur made on appeal, and from any final 
judgment, decree or order made in the exercise of original jurisdiction by Judges 
of the said High Court, or of any Division Court, from which an appeal does 
not lie to the said High Court under the provisions contained in the tenth 
clause of these presents: 

Provided, in either ease, that the sum or matter at issue is of the amount 
or value of not less than Rs. 10,000, or that such judgment, decree or order 
involves, directly or indirectly, some claim, demand or question to or respecting 
property amounting to or of the value of not less than 10,000 rupees ; or from 
any other final judgment, decree or order made either on appeal or otherwise 
aforesaid, when the said High Court declares that the case is a fit one for appeal 
to Us, Our heirs or successors, in Our or Their Privy Council; but subject 
always to such rules and orders as are now in force, or may from time to time 
be made, respecting appeals to Ourselves in Council from the Courts of the 
Central Provinces except so far the said existing rules and orders respect- 
ively are hereby varied; and subject also to such further rules and orders as 
We may, with the advice of Our Privy Council, hereafter make in that behalf, 

30. And We do further ordain that it shall be lawful for the High Court 

Ar^r. -Frnm JudictuTG at Nugpur at its discre’tion, on the 

tory^ judgments. motion, or, if the said High Court be not sitting, then 

for any Judge of the said High Court, upon the 
petition, of any party who considers himself aggrieved by any preliminary or 
interlocutory judgment, decree or order of the said High Court, in any such pro- 
ceeding as aforesaid, not being of crim^l jurisdiction to grant permission to 
such party to appeal against the same to' Us, Our heirs and successors, in Our or 
Their Privy Council, subject to the same rule^, regulations and limitations as are 
herein expressed respecting appeals from final judgments, decrees and orders. 

31. And We do further ordain that from any judgment, order or sentence 

. , . . . , of the High Court of Judicature at Nagpur made in 

^ ppea m ernnina cases, exercise of original criminal jurisdiction, or in any 

«ernmnal case where any point or points of law have been reserved for the opinion 
of the said High Court, in manner provided by the 18th clause of these pre- 
sents by any Court which has exercised original jurisdiction, it shall be lawful 
for the person aggrieved by such judgment, order or sentence to appeal to Us, 
Our heirs and successors, in Council, provided that the said High Court de- 
clares that the case is a fit one for such appeal and that the appeal be made 


29 AND 30,— Petition by First Grade 
Fieaoer of Judicial Ck)inimssioiier’s Court 
a« Advocate or Pleader 
01 High Court without requiring to pay 


Stamp duty rejected — ^No leave to appeal, to 
Privy Council can be granted. 1X.E. (1938) 
Nag. 186=1937 Nag. 318. 
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under such conditions as the said High Court may establish or require, but 
subject always to such rules and orders as are now in force, or may from time 
to time be made, respecting appeals to Ourselves in Council from the Courts 
of the Central Provinces. 

32. And we do further ordain that, in all cases of appeal made from any 

judgment, decree^ order or sentence of the High Court 
Rules as to transmission of Judicature at Nagpur to Us, Our heirs and suc- 
of copies of evidence and lessors, in Our or Their Privy Council, such High 
ot er ocuments. Court shall certify and transmit to Us, Our heirs and 

successors, in Our or Their Privy Council, a true and correct copy of all evi- 
dence, proceedings, judgments, decrees and orders had or made, in such cases 
appealed, so far as the same have relation to the matters of appeal, such copies 
to be certified under the Seal of the said High Court. And that the said High 
Court shall also certify and transmit to Us, Our heirs and successors, in Our 
or Their Privy Council, a copy of the reasons given by the Judges of such 
Court, or by any of such Judges, for or against the judgment or determination 
appealed against. And We do further ordain that the said High Court shall in 
all cases of appeaJ, to Us, Our heirs or successors, conform to and execute, or 
cause to be executed, such judgments and orders as We, Our heirs or succes- 
sor, in Our or Their Privy Council, may think fit to make in the premises, in 
such manner as any original judgment, decree or decretal orders, or other order 
or rule of the said High Court, should or might have been executed . 

Exercise of jurisdicUon elsewhere than at the usual place of sitting of the 

High Court, 

33. And We do further ordain that whenever it appears to the Governor 

a.. OT,;* Council of the Central Provinces subject to the 

circuits. control of the Goyernor-Gene’ral in Council, conveni- 

ent that the jurisdiction and power by these Our 
Letters Patent, or by or under the Government of India Act, vested in the 
High Court of Judicature at Nagpur should be exercised in any plcae within the 
jurisdiction of any Court subject to the superintendence of the said High Court 
other than the usual place of sitting of the said High Court, or at several such 
places by way of circuit, one or more Judges of the Court shall visit such place 
or places accordingly. 

34. And We do further ordain that whenever any Judge or Judges of the 

i! T High Court of Judicature at Nagpur visit any place 

8pS“Sis°8iou’"o? (dr“ presents the* proceed- 

cnit. iJigs in cases before him or them at such place shall 

be regulated by any law relating thereto which has 
been or may be made by competent legislative authority, for India. 

Provisions regarding pending proceedings. 

35. And We do further ordain that aU suits, appeals, revisions, applications, 

. , reviews, executions and other proceedings whatsoever 

pending immediately before the publication of these 
pending proceedings. ^ presents in the Court of the Judicial Commissioner of 
the Central Provinces in the exercise of any jurisdiction vested in it by any 
law, shall be continued and concluded in the High Court of Judicature at 
Nagpur as if the same had been instituted in the said High Court; the said 
High Court shall in relation to all ^ch proceedings exercise the jurisdiction 
driven to it by these presents. 

Delegation of duties to Officers. 

36. The High Court of Judicature at Nagpur may from time to time make 

Powers to deWate duties delegating to any Eegistrar, Prothonotary 

. . , ^ ^ OP Master or other official of the Court any judicial,, 

quasi- judicial and non- judicial duties. 

C. C. M.— 422 
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Calls for * cords, etc., by ihe Government. 

37. And it is Our furthei will and pleasure that the High Court of Judi- 
High Court to comply at Nagpur shall comply with such requ^^^^^ 

With requisitions from Goi- be’ made by the Governor-General in Council 

e^nmeut for records, etc. or by the Governor in Council of the Central Provin- 
ces for records, returns and statements, in such form 
and manner as he may deem proper. 


38. 


Powers of Indian Legis- 
latures preserved. 


Powers of Indiam. Legislatures. 

And .We do further ordain and declare that all the proisions of these, 
Our Letters Patent, are subject to the legislative 
powe’i’s of the local legislature and of the Indian 
legislature, and also of the Governor-General in 
Council under Section Seventy-one of the Government of India Act; and also 
of the Governor-General under Section Seventy-two of that Act; and may be 
in all respects amended and altered thereby. 

In witness whereof We have caused these Our Letters to be made Patent. 

Witness Ourself at Westminster the 2nd day of January in the year of 
Our Lord One thousand nine hundred and thirty-six and in the Twenty-six year 
of Our Eeign. 
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[9th Februady^ 1916. 

George the Fifth, by tbe Grace of God, of the United Kingdom of Great 
Britain and Ireland, and of the British Dominions 
Eecital beyond the Seas, King, Defender of the Faith, 

* Emperor of India. To all to whom these Presents 

shall come, greeting : Whereas by an Act of Parliament passed in the Twenty- 
fourth and Twenty-fifth Years of the Reign of Her late Majesty Queen Vic- 
toria, and called the Indian High Courts Act, 1861, it was, amongst other 
things, enacted, by section one, that it should be lawful for Her Majesty, by 
Letters Patent under the Great Seal of the United Kingdom, to erect and esta- 
blish a High Court of Judicature at Fort William in Bengal, for the Bengal 
Division of the Presidency of Port William; 

and, by section two, that such High Court should consist of a Chief 
Justice and as many Judges, not exceeding fifteen, as Her Majesty, might, 
from time to time, think fit to appoint, who should be selected from among 
persons qualified as in the said Act was declared; 

and, by section eight, that upon the establishment of such High Court as 
aforesaid the Supreme Court and the Court of Sadar Diwani Adalat and Sadar 
Nizamat Adalat at Calcutta, in the said Presidency, should be abolished ; 

and, by section nine, that the High Court of Judicature so to be established 
should have and exercise all such civil, criminal, admiralty and vice-admiralty, 
testamentary, intestate and matrimonial jurisdiction, original and appellate, and 
all such powers and authority for and in relation \o the administration of justice 
in the said Presidency, as Her Majesty might by such Letters Patent as afore- 
said grant and direct, subeet, however, to such directions and limitations, as 
to the exercise of original, civil and criminal jurisdiction beyond the limits of 
the Presidency-town, as might be prescribed thereby ; and that, save as by such 
Letters Patent might be otherwise directed, and subject and without prejudice 
to the legislative powers in relation to the matters aforesaid of the Governor- 
General of India in Council, the High Court so to he established should have 
and exercise all jurisdiction, and every power and authority whatsoever in any 
manner vested in any of the Courts in the same Presidency abolished under 
the said Act at the time of the abolition of such last mentioned Courts : 

And whereas it was further declared by section sixteen of the said recited 
Act that it should be lawful for Us by Letters Patent to erect and establish a 
High Court of Judicature in and for any portion of territories within Our 
Dominions in India, not included within the limits of the local jurisdiction of 
another High Court, to consist of a Chief Justice and such number of other 
Judges, with such qualifications as were by the same Act required in persons to 
p? appointtd to the HJigh Courts established at the Presidencies of Port William 
in Bengal, of Madras, and of Bombay, as We from time to time might think fit 
appoint; and that it "should he lawful for Us, by such Letters Patent, to 
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confer on any new High. Court which might be so established any such jurisdic- 
tion, powers and authority as under the same Act was authorized to be conferred 
on or would become vested in the High Court established in any of the said 
Presidencies; and that subject to the dheotions of the Letters Patent all the 
provisions of the said recited Act relative to High Courts and to the Chief Justice 
and other Judges of such Courts, and to the Governor- General or Governor of 
the Presidency in which such High Courts were established, should as far as 
circumstances might permit, be applicable to any new High Court wMch might 
be established in the said territories, and to the Chief Justice and other Judges 
thereof, and to the Persons administering the Government of the said territories : 

And whereas, upon full consideration of the premises, Her late Majesty 
Queen Victoria, by Letters Patent under the Great 
Rectal ot establishment United Kingdom of Great Britain and 

Wiiuam Ireland bearing date at Westminster the Fourteenth 

day of May, in the Twenty-fifth Year of Her Reign, 
in the year of Our Lord One thousand eight hundred and sixty-two, did erect 
and establish a High Court of Judicature at Port William^ in Bengal for the 
Bengal Division of the Presidency of Fort William aforesaid, and did consti- 
tute that Court to be a Court of Record: 


And whereas Her late Majesty Queen Victoria, by Letters Patent under 
the Great Seal of the United Kingdom of Great Britain and Ireland, bearing 
date at Westminster the Twenty-eighth day of December, in the Twenty-ninth 
Year of Her Reign, in the Year of Our Lord One thousand eight hundred and 
sixty-five, did revoke the said Letters Patent bearing date the Fourteenth day of 
May in the Year of Our Lord One thousand eight hundred and sixty-two, but 
notwithstanding that revocation did continue the said High Court of Judicature 
at Fort William in Bengal and declared that the Court should continue to be a 
Court of Record: 


And whereas, upon full consideration of the premises, Her late Majesty 
Queen Victoria, by Letters Patent under the Great Seal of the United Kingdom 
of Great Britain and Ireland, bearing date at Westminster the Seventeenth day 
* of March, in the Twenty-ninth Year of Her Reign, in the Year of Our Lord 
One thousand eight hundred and sixty-six, did erect and establish a High Court 
of Judicature for the North-Western Provinces, which said Court is situated 
at Allahabad in the Province of Agra and is now called the High Court of 
Judicature at Allahabad and did constitute that Court to be a Court of Record: 

And whereas by an Act of Parliament passed in the First and Second Years 
of Our Reign, and called the Indian High Courts 
Recital of Act 1 & 2 Geo. 1911, it was enacted, amongst other things, by 

section one< that the maximum number of Judges of 
a High Court of Judicature in India including the Chief Justice, should 
be twenty; 

and, by section two, that Our power under section sixteen of the Indian 
High Courts Act, 1861, might be exercised from time to time and that a High 
Court might be established under the said section sixteen in any portion of the 
territories within Our Dominions in India, whether or not included within the 
limits of the local jurisdiction of another High Court ; and that, where such a 
High Court was established in any part of such territories included within the 
limits of the local jurisdiction of another High Court, it should^ be lawful for 
us by Letters Patent to alter the local jurisdiction of that other High Court, and 
to make such incidental, consequential and supplemental provisions as might 
appear to be necessary by reason of the alteration of those limits : 

And whereas the said Indian High Courts Acts, 1861 and 1911, have been 
repealed and re-enacted by an Act of Parliament 
Reeiw of Act 5 &6 Geo. passed in the Fifth and Sixth Years of Our Reign^ 
' ' and called the Government of India Act, 1915. 
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And whereas certain territories formerly subject to and included within 
the^ limits of the Presidency of Fort William in 
Eedtal of ereation of Bengal were, by Proclamation made by the Governor- 
Province of ar an of India on the Twenty-second day of March 

in the Tear of Our Lord One thousand nine hundred 
and twelve, constituted a separate Province, called the Province of Bihar and 
Orissa, and are now governed by a Lieutenant-Governor in Council. 

1. Now know ye that We, upon full consideration of the premises, and 
4 * tt . of Our speVjial grace, certain knowledge, and mere 
Establishment of High thought fit to erect and establish, and 

Court at a . these presents We do accordingly for Us, Our 

Heirs and Successors, erect and establish, for the Province of Bihar and Orissa 
aforesaid, with effect from the date of the Publication of these presents in the 
Bihar and Orissa Gazette, a High Court of Judicature, which shall be called 
the High Court of Judicature at Patna, and We do hereby constitute the said 
Court to be a Court of Record. 


2. And We do hereby appoint and ordain that the High Court of Judicature 
n +* 4 . +• rin -fi,. + Ps-tiia shall, until further or other provision be 
Judg^s^of High by Us, or Our Heirs and Successors, in that 

behalf in accordance’ with section One hundred and 
one of the said recited Government of India Act, 1915, consist of a Chief Justice 
and six other Judges, the fi[rst Chief Justice being Sir Edward Maynard Des 
Champs Chamier, Knight, and the six dfher Judges being Saiyid Shurf-ud-din, 
Esquire, Edmund Pelly Chapman, Esquire, Basanta Kumar Mulliek, Esquire, 
Francis Reginald Roe, Esquire, the Hon’ble Cecil Atkinson, and Jowala Persad, 
Esquire, being respectively qualified as in the said Act is declared. 


3. And We do hereby ordain that the Chief Justice and every other Judge 

, of the BTigh Court of Judicature at Patna, previously 

entering upon the execution of the duties of his 
^ ^ * office, shall make and subscribe the following declara- 

tion before such authority^ or person as the Lieutenant-Governor in Council may 
commission to receive it: — 

‘‘I. A,B,, appointed Chief Justice (or a Judge of the High Court of 
Judicature at Patna, do solemnly declare tha I will faithfuly perform the 
duties of my office to the best of may ability, knowledge and judgment.*' 

4. And We do hereby grant, ordain and appoint that the High Court of 

Judicature at Patna shall have, and use as occasion 
g may require, a seal bearing a device and impression 

® * of Our Royal arms, within an exergue or label 

surrounding the same, with this inscription. ‘^The 
Seal of the High Court at Patna." And do further grant, ordain and 
appoint that the said seal shall be delivered to and kept in the custody of the 
Chief Justice, and in case of vacancy of the office of Chief Justice, or during 
any absence of the Chief Justice the same shall he delivered over and kept in 
the custody of the person appointed to act as Chief Justice under the provi- 
sions of section One hundred and five of the Government of India Act, 1915 ; 
and We do further grant, ordain and appoint that, whensoever the office of 
Chief Justice or of the Judge to whom the cust')dy of the said seal be com- 
mitted is vacant, the said High Court shall be, and is hereby, authorized and 
empowered to demand, seize and take the said seal from any person or persons 


Cl. 2. — ^Death of Chief Justice luring vaca- of Chief Justice not affected. 17 Pst. 574 ^ 
;hon— Effect of~^urisdietion of Vacation =19 PatE.T. 675=1938 Pat. 550=1938 P. 
Bench fo decide cases during vacancy in office W-H. 683. 
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whomsoever, by what ways and means soever the same may have come to hi|, 
her or their possession. 

5. And We do hereby further grant, ordain and appoint that all writs, 

summonses, precepts, rules, orders and other manda- 
Writs, etc., to issue in ^ process to be use^d, issued or awarded by the 
“T ® High Court of Judicature at Patna shall run and be 

® ’ in the name and style of Us, or of Our Heirs and 

Successors, and shall be sealed with the seal of the said High Court. 

6. And We do hereby authorize and empower the Chief Justice of the 

^ .cc High Court of Judicature at Patna from time to time, 
Appointment of officers. occasion may require, and subject to any rules and 

restrictions which may be prescribed from time to time by the Lieutenant- 
Governor in Council, lo appoint so many and such clerks and other ministerial 
officers as may be found necessary for the administration of justice and the 
due execution of all the powers and authorities granted and committed to the 
said High Court by these Our Letters Patent. And We do hereby ordain that 
every such appointment shall be forthwith submitted to the approval of the 
Lieutenant-Governor in Council and shall be either confirmed or disallowed by 
the Lieutenant-Governor in Council. And it is Our further will and pleasure, 
and We do hereby, for Us, Our Heirs and Successors, give grant, direct and 
appoint that all and every the officers and clerks to be appointed as aforesaid 
shall have and receive respectively such reasonable salaries as the Chief Justice 
may, from time to time, appoint for each office and place respectively, and as 
the Lieutenant-Governor in Council, subject to the control of the Governor- 
General in Council, may ap])rove of : Provided always, and it is Our will and 
pleasure, that all and every the officers and clerks to be appointed as aforesaid 
shall be resident within the limits of the jurisdiction of the said Court, so long 
as they hold their respective offices; but this proviso shall not interfere with 
or prejudice the right of any officer or clerk to avail himself of leave of ab- 
sence under any rules prescribed from time to time by the Governor-General 
in Council, and to absent himself from the said limits during the term of such 
leave in aecordanie with the said rules. 

Admission of Advocates, Vakils and Attorneys. 

7. And We do hereby authorise and empower the High Court of Judica- 

ture at Patna to approve, admit and enrol such and 
^ Powers of High Court many Advocates, Vakils and Attorneys as to the 

Yakils and^Mtorneys. ^ High Court may seem meet; and such Advoca- 

tes, Vakils and Attorneys shall be and are hereby 
authorized to appear for the suitors of the said High Court, and to plead or to 
act, or to plead and act, for the said suitors, according as the said High Court 
may by its rules and directions determine, and subject to such rules and direc- 
tions. 

8. And We do hereby ordain that the^ High Court of Judicature at 

Patna shall have power to make rules from time 
Powers of High Court in to time for the qualification and admission of proper 
making lules for the quali- persons to be Advocates, Vakils and Attorneys-at-Law 

V^rand‘Attorteys°°^‘®"’ empowered to 

remove or to suspend from prcatice, on reasonable 
cause, the said Advocates, Vakils or Attomeys-at-Law ; and no person whatso- 
ever but such Advocates, Vakils or Attorneys shall be allowed to act or to 
plead for, or on behalf of, any suitor in the said High Court, except that any 
suitor shall be allowed to appear plead or act on his own behalf, or on behalf 
of a co-suitor. 

Cl. S.—D'scipraary Jurisdiction— General T. 725=1923 Pat. 185 (2). 
infamy of Vakd not necessary. 12 PatL. 
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Civil Jurisdiction of the High Court. 

9, And We do further ordain that the High Court of Judicature at Patna 
bhall have power to remove, and to try and determine, 
Extraordmary original ^ Court of extiaordinary original jurisdiction, any 
civil jurisdiction. qj. falling within the jurisdiction of any 

Court subject to its superintendence, when the said High Court may think 
proper to do so, either on the agreemetnt of the parties to that effect, or for 
purposes of justice, the reasons for so doing being recorded on the proceedings 
of the said High Court. 

i[10. And We do further ordain that an appe’al shall lie to the said High 
Court of Judicature at Patna from the judgment 
Appeal to the High Court being a judgment passed in the exercise of 

from Judges of the Court, g^ppe^ate jurisdiction in respect of a decree or order 
made in the exercise of appellate jurisdiction by a Court subject to the superin- 
tendence of the said High Court, and not being an order made in the^ exercise 
of revisional jurisdiction, and not being a sentence or order passed or made in 
the exercise of the power of superintendence under the provisions of section 
107 of the Government of India Act, or in the exercise of criminal jurisdiction) 
of one Judge of the said High Court or one Judge of any Division Court, 
pursuant to section 108 of the Governme’nt of India Act, and that notwithstand- 
ing anything hereinbefore provided an appeal shall lie to the said High Court 
from a judgment of one Judge of the said High Court or one Judge of any 
Division Court pursuant to section 108 of the Government of India Act, made 


LEG. EEF, 

1 Amended by the Letters Patent, 1927 — 
As to the effect of this amendment, see notes 
under Cl. 15 of the Madias Letters Patent. 


Cl. 9. — The mere non-recording of reasons 
where a case is removed from the Court of 
the fcJubor^inate Judge to the High Court is 
only an irregularity which does not affect 
the juridictiou of the High Court and does 
not make its decision illegal. 14 Pat.L.T. 
258=12 P. 727=1933 P. 250. 

Cl. 10: Scope and Object. — See 3 Pa^-.L, 
J. 509=48 I.C. 348. Sec. 9 of the High 
Courts Act, 1861, is not inconsistent wi h ihe 
provision of the Letters Patent. 20 Pat,L. 
T. 404=1939 Pat. 425, A certificate of 
‘leave to appeal” should not be granted mere- 
ly on the ^ound that a point of law arises in 
the case. It is only when a ease presents 
some difficulty and the Judge feels really that 
the mRtter before him requires further con- 
sideration by a larger Court that “leave” 
should be granted. If the Judge decides the 
^se with confidence, that should indicate that 
it is not a fit case for appeal; and if he ac- 
cepts the responsibility which is cast upon 
him by the Letters Patent his decision will 
be final. 13 P. 587=15 Pat.L.T. 456=1934 
P. 466. If a single Judge by order reverses 
and remands a case for being tried anew, then 
this is a iudgmen^, and can be appeale 1 under 
Cl. 10. But it IS not a judgment if the re- 
mand is made for a finding. 1924 P. 336. 
See also 1 P. 246=3 Pat.L.T. 343=1922 P. 
384. An order of a Judge of the High Court 
sitting alone staying a criminal trial is not 
a judgment and is not appealable under Cl. 
10. 3 PatLJ. 509=19 Cr.L.J. 1008=48 L 
0. 348, No appeal lies under the Letters 
Patent from a decision of a single Judge of 


the High Court passed in revision. The 
words “whi..h has been called for hy the said 
Court” (which occuired in Cl. 10 prior to the 
amendment of 1929j are general in their ap- 
plication and refer both to the case in which 
the H g'l Court has suo motu called for re- 
cords and the ease where ihe records have 
been Called lor on the applica ion of one of 
the parties. In both cases, no appeal is com- 
petent. 10 P. 428=1931 P. 292. Ch. VII, 
B. 2 of the High Court Buies excludes the 
applicability of sec. 12 of the Limitation Act 
to appeals which are preferred unler Letters 
Parent. 1921 P. :65=5 PatLJ. 701=2 Pat. 
L.T. 42=59 I.C. 179, Bight of appeal given 
by the Letters Patent does not apply to ad- 
ministrative or disciplinary powers. 1 P. 590 
=1922 P, 603. New point not to be raised 
in Letters Patent appeal, 19 Pat, 194=1940 
Pat. 322. No application for review lies 
aga nst a decision on appeal under he Letters 
Patent. [1931 AL.J. 187 (F.B.). and 40 M. 
651, Poll.] 12 Pat.L.T. 652=1931 P, 409. 
Where a Judge refuse*? to exercise his discre- 
tion under sec. 151, C. P. Code, and grant a 
revew h^s order Is not a “judgment” and is 
not appealable. 12 P. 203=142 I.C. 455=1933 
P* 139. . „ 

“Judgment”— Order granting application 
for delivery of property under sec. 185, Com- 
panies Act, reversed— Order refusing re.stitu- 
tion is a judgment within ih"* n canin'^ of Col. 
10 an 1 is appealable. 23 Pat. 24=213 I.C. 
340=A.LB. 1944 Pat. 192. ^ 

Practice. — ^Appeal— Questions not raised 
before Bench cannot be raised later. 3 Pat^ 
L.T. 386=1922 P. 171. Appeal— Prelimi- 

hearing — Practice — High Court Buies 
Validity and effect. See 4 Pat.L.J. 695—54 
I.C. 230. 
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in the exercise of appellate jurisdiction in respect of a decree or order made in 
the exercise of appe'llate jurisdiction by a Court subject to the superinten- 
dence of the said High Court, where the Judge who passed the judgment de- 
clares that the case is a fit one for appeal; but that the right of appeal from 
other judgments of Judges of the said High Court or of such Division Court 
shall be to Us, Our heirs or Successors in Our or Their Privy Council as here- 
inafter provided.] 

11. And We do further ordain that the High Court of Judicature at 

^ ^ M Patna shall be a Court of Appeal from the Civil 

Cou^^t ^Tpr?4Le'o£ of Bihar and 9rissa 

Bihad and Orissa. liom all other Courts subject to its superinten- 

dence, and shall exercise appellate jurisdiction in such 
cases as were, immediately before the date of the publication of these presents, 
subject to appeal to the High Court of Judicature at Port William in Bengal 
by virtue of any law then in force, or as may after that date be declared 
subject to appeal to the High Court of Judicature at Patna by any law made 
by competent legislative authority for India. 

12. And We do furthe^r ordain that the High Court of Judicature at 

JurisdicUoa as to Infants ^atna shall have the like power and authority vnth 
and Lunaties. respect to the persons and estates of infants, idiots 

and lunatics within the Province of Bihar and 
Orissa as that which was vested in the High Court of Judicature at Fort William 
in Bengal immediately before the publication of these presents. 

Law to be administered by the BUgh Court. 

13. And We do further ordain that, with respect to the law or equity to 

•o . T. applied to each ease coming before the High 

eSror^/ Court of Judicature at Patna in the exercise of its 
original civil jurisdiction, extraordinary original civil jurisdiction, such law or 

equity shall, until otherwise provided, be the law or 
equity which would have been applied to such case by any local Court having 
juris^ction therein. 

14. And We do further ordain that, with refepect to the law or equity and 

T. -rr. -u . 1, conscience to be applied by the High 

Court of Judicature at Patna to each case coming 
diction^ ® ^ before it in the exercise of its appellate jurisdiction, 

such law or equity and rule of good conscience shall 
be the law or equity and rule of good conscience which the Court in which the 
proceedings in such ease were originally instituted ought to have applied to such 
case. 

Criminal Jurisdiction. 

15. And We? do further ordain that the High Court of Judicature at 

Patna shall have ordinary original criminal juris- 
Ordin^ original criminal diction in respect of all such persons within the 
jurisdiction of the High Province of Bihar and Orissa as the High Court of 

Judicature at Port William in Bengal had such cri- 
minal jurisdiction over immediately before the publication of these presents. 

46. And We do further ordain that the High Court of Judicature at 
- . , Patna, in the exercise of its ordinarp original 

uns iction as to persons, jurisdiction, shall be empowered to try all 

persons brought before it in due course of law. 


Cii. 12. — ^Applicability of Cl. 12 — Submis- action outside jurisdiction — Waiver of objec- 
Mon to jurisdiction — -Part of the cause of tion. 1923 P* 662=5 PatX.T. 342, 
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17. And We do further ordain that the High Court of Judicature at 

Extraoidinary original estraordina^ original criminal 

criminal jurisdiction. jurisdietion over all persons residing in places mthin 

the jurisdiction of any Court subject to its superin- 
tendence, and shall have authority to try at its discretion any such persons 
brought before it on charges preferred by any Magistrate or other officer special- 
ly empowere^d by the Government in that behalf. 

18. And We do further ordain that there shall be no appeal to the High 

Court of Judicature at Patna from any sentence or 
No appeal ^ from High order passed or made by the Courts of original crimi- 
Comt exercising original jurisdiction which may be^ constituted by one or 
juris iction. Judges of the said High Court. But it shall 

Court may reserve points be at the discretion of any such Court to reserve any 
of law. point or points of law for the opinion of the said 

High Court. 

19. And We do further ordain that, on such point or points of law being 

so reserved as aforesaid, the High Court of Judica- 
HigK Court to review ture at Patna shall have full power and authority to 
cases on points of law resex- review the case, or such part of it as may be neces- 

of^the mgh^CrnSt. ^ finally determine such point or points of 

law, and thereupon to alter the sentence^ passed by the 
Court of original jurisdiction, and pass such judgment and sentence as to the 
said High Court may seem right. 

20. And We< do further ordain that the High Court of Judicature at 

Patna shall be a Court of appeal from the Crimi- 
Appeals irom otlier Cri- Courts of the Province of Bihar and Orissa and 
minal Courts in the province from all other Courts subject to its superintetadence, 
of Bihar and Orissa. and shall exercise appellate jurisdiction in such cases 

as were, immediately before the date^ of the publica- 
tion of these presents, subject to appeal to the High Court of Judicature at Fort 
William in Bengal by virtue of any law then in force or as may after that 
date be declared subject to appeal to the High Court of Judicature at Patna 
by any law made by competent legislative authority for India. 

21. And We do further ordain that the High Court of Judicature at 

„ . „ « j « Patna shall be a Court of reference and revision 

the Criminal Courts subject to its appe’Uate 
jurisdiction, and shall have power to hear and deter- 
mine all such cases referred to it by the Sessions 
Judges, or by any other officers in the Province of Bihar and Orissa who 
were, immediately before the publication of these presents, authorised to refer 
cases to the High Court of Judicature at Fort William in Bengal and to revise 
all such cases tried by any officer or Court possessing criminal jurisdiction in the 
Province of Bihar and Orissa as were, immediately before the publication of these 
pi^esents, subject to reference to or revision by the High Court of Judicature at 
Port William in Bengal. 

22. And We do further ordain that the BQgh Court of Judicature at 

Patna shall have power to direct the transfer of any 
Higli Cotiit may toect criminal ease or appeal from any Court to any other 
Court of equal or superior jurisdiction, and also to 
direct the preliminary mvesitgation or trial of any 
criminal case by any officer or Court otherwise competent to investigate or try 
it, though such case belongs in ordinary course to the jurisdiction of some other 
officer or C ourt. 

^ <^. If. — The High Court of Patna has tion of the Local Government has exhibited 
jurisdiction to try persons against whom the an ex o-ffido information, 1933 P,C, 124=34 
Government Advocate with the previous sane- M.L.jr. 466=142 1.0, 336 (P.C.). 

C,G,lk4 [,— 3 
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23. And We do fuither ordain that all persons brought for trial before 

the High Court of Judicature at Patna, either in the 
Offenders to be punished exercise of its original jurisdiction, or in the exercise 
under Indinn Penal CJode. jurisdiction as a Court of appeal, reference or 

revision chargevi with any offence for which provision is made by Act No , XLV 
of 1860, called the '‘Indian Penal Code,’" or by any Act amending or excluding 
the said Act which may have been passed prior to the publication of these 
presents, shall be liable to punishment under the said Act or Acts, and not 
otherwise . 

Admiralty Jurisdiction. 

24. And We do fuither ordain that the High Court of Judicature at Patna 

shall have and exercise in the Province of Bihar and 

Orissa, all such civil and maritime jurisdiction as was 
exercisable therein immediately before the publication of these presents by the 
High Court of Judicature at Fort William, in Bengal, as a Court of Admiralty, 
and also such jurisdiction for the trial and adjudication of prize cases and other 
maritime questions as was so exercisable by the High Court of Judicature at 
Fort William in Bengal. 

25. And We do further ordain that the High Court of Judicature at Patna 

. shall have and exercise in the Province of Bihar and 

Crimina . Orissa all such criminal jurisdiction as was exercis- 

able therein immediately before the publication of these presents by the High 
Court of Judicature at Fort William in Bengal as a Court of Admiralty, or 
otherwise in connection with maritime matters or matters of prize . 

Testamentary and Intestate Jurisdiction. 

26. Any We do further ordain that the High Court of Judicature at 

Patna shall have the like power and authority as that 
Testameiitaiy and intes- ipyjiidi immediately before* the publication of 
tate :)uris ction, these presents lawfully exercised within the Province 

of Bihar and Orissa by the High Court of Judicature at Port William in 
Bengal, in relation to the granting of probates of last wills and testaments, and 
letters of administration of the goods, chattels, credits and all other effects 
whatsoever of persons dying intestate: Provided always that nothing in these 
Letters Patent contained shall interfere with the provisions of any law which 
has been made by competent legislative authority for India, by which power is 
given to any other Court to grant such probates and letters of administration. 

Matrimonial Jurisdiction. 

27. And We do further ordain that the High Court of Judicature at Patna 
shall have jurisdiction, within the Province of Bihar 

^ ■ and Orissa, in matters matrimonial be*tween Our sub- 

jects professing the Christian religion: Provided always that nothing herein 
contained shall be held to interfere with the exercise of any jurisdiction in 
matters matrimonial by any Court, not established by Letters Patent within the 
said Province, which is lawfully possessed of that jurisdiction. 

Powero of Single Judges and Division Courts. 

28. And We do hereby declare that any function which is hereby directed 

. , to be performed by the High jDourt of Judicature at 
sioE Cooxts Patna, in the exercise of its original or appellate 

jurisdiction, may be performed by any Judge, or by 
any Division Court thereof, appointed or constituted for such purpose in pursu- 


Cl. 27. — ^The jurisdiction of the High Court Cl. 28. — ^As to the effect of this amend- 
ia matters matrimonial is only such jurisdie- meat, see notes under Cl. 15, Madras Letters 
tioa as is comprised "within the provisions of Patent. The amendment of Cl. 28 and the 
the Divorce Act. 1923 P. 301. addition of CL 3 to sec. 98 of the C. P. Code 
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anee of section One hundred and eight of the Government of India Act, 1915 ; 
and if such Division Court is composed of two or more Judges and the Judges 
are divided in opinion as to the decision to be given on any point, such point 
shall be decided according to the opinion of the majority of ^e Judges, if there 
be a majority, but if the Judges be equally divided, ^[they shall state the point 
upon which they differ and the case shall then be heard upon that point by one 
or more of the other Judges and the point shall be decided according to the 
opinion of the majority of Judges who have heard the case including those who 
first heard it] . 


Civil Procedure, 

29. And We do further ordain that it shall be lawful for the High Court 

^ . V of Judicature at Patna from time to time to make 

eg ation 0 procee ngs. orders for regulating the practice of the 

Court and for the purpose of adapting, as far as possible, the provisions of the 
Code of Civil Procedure, being an Act, No. V of 1908, passed by the Governor- 
General in Council, and the provisions of any law which has been or may be 
made, amending or alteiing the same, by competent legislative authority for 
India, to all proceedings in its testamentary, intestate and matrimonial juris- 
diction, respectivel^y^. 

Criminal Procedure, 

30. And We do further ordain that tbe proceedings in all criminal cases 

^ brought before the High Court of Judicature at Patna 

egula ono procee mgs. exercise of its ordinary original criminal juris- 

diction, shall be regulated by the procedure and practice which was in use in 
the High Court of Judicature at Port William in Bengal immediately before 
the publication of these presents, subject to any law which has been or may be 
made in relation thereto by competent legislative authority for India; and that 
the proceedings in all other criminal cases shall be regulated by the Code of 
Criminal Procedure, being an Act, No. V of 1898, passed by the Governor- 
General in Council, or by such further or other laws in relation to criminal 
procedure as may have been or may be made by such authority as aforesaid. 

AppeaU to Privy Council, 

31. And We do further ordain that any person or persons may appeal to 

Us, Our Heirs and Successors, in Our or Their Privy 
Power to appeal in civil Council in any matter not being of criminal jurisdic- 
tion, from any final judgment, decree or order of the 
High Court of Judicature at Patna made on appeal, and from any final judg- 
ment, decree or order made in the exercise of original jurisdiction by Judges 
of the said High Court, or of any Division Court, from which an appeal does 
not lie to the said High Court under the provisions contained in the 10th clause 
of these presents; Provided, in either case, that the sum or matter at issue 
is of the amount or value of not less than 10,000 rupees, or that such judg- 
ment, decree or order involves, directly or indirectly, some claim, demand or 
question to or respecting property mounting to or of the value of not less than 


LEG. PEE. 

1 Added and substituted by amended Let- 
ters Patent of 1927. 


by Act XVIH of 1928 has now settled the 
conflict of opinion as to the effect of a dif- 
ference between the two Judges constituting 
the Bench hearing an appeal from a Subordi- 
nate Court. The Chartered High Courts of 
which the Letters Parent T)ro^ide for a differ- 
ence of opinion are excluded from the provi- 
sions of sec. 98 of the C. P. Code, anl the 
procedure indicated in Cl. 28 should only be 


foUowed. [52 U, 563 Foil.] 11 P. 

772=1933 P. 67. A single Judge is compe- 
tent to hear a reference under Cl. 28. 11 P, 
772=1933 P. 67. 

Cl. 31 : Disciplinart Jurisdiction. — No 
light of appeal to His Majesty in Council. 
1 P. 590=1922 P. 603. See also 52 I.C. 519 
=4 P.L.J. 423; 22 Pat.L.T. 341=20 Pat. 561 
=1941 Pat. 225 (No leave to appeal to P.O. 
can be granted from summary lejee ion appli- 
cation for reference under sec. 66 (3). In- 
come-tax Act. 
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10,000 rupees; or from any other final judgment, decree or order made either on 
appeal or otherwise as aforesaid when the said High Court declares that the 
case is a fit one for appeal to Us, Our Heirs or Successors, in Our or Their 
Privy Council; but subject always to such rules and orders as are now in force, 
or may from time to time be made, respecting appeals to Ourselvejs in Council 
from the Courts of the province of Bihar and Orissa, except so far as the ^aid 
existing rules and orders respectively are hereby varied; and subject also to 
such further rules and orders as We may, with the advice of Our Privy Council, 
hereafter make in that behalf. 


Appeal from 
tory judgments. 


interlocTi- 


32. And We do further ordain that it shall be lawful for the High Court 
of Judicature at Patna, at its discretion, on the 
motion, or, if the said High Court be^ not sitting, then 
for any Judge of the said High Court, upon the peti- 
tion, of any party who considers himself aggrieved by any preliminary or inter- 
locutory judgment, decree or order of the said High Court, in any such proceed- 
ing as aforesaid, not being of criminal jurisdiction, to grant permission to such 
party to appeal against the same to Us, Our Heirs and Successors, in Our or 
Their Privy Council, subject to the same rules, regulations and limitations as 
are herein expressed respecting appeals from final judgments, decrees and orders. 

33. And We do further ordain that from any judgment, order or sentence 

, , . . , , of the High Court of Judicature at Patna, made in 

ppea in erimina cases. exercise of original criminal jurisdiction, or in 

any criminal case where any point or points of law have been reserved for the 
opinion of the said High Court, in manner provided by the 18th clause of these 
presents, by any Court which has exercised original jurisdiction, it shall be 
lawful for the person aggrieved by such judgment, order or sentence to appeal 
to Us, Our Heirs or Successors in Council, provided the said High Court de- 
clares that th^ ease is a fit one for such appeal and the appeal be made under 
such conditions as the said High Court may establish or require, but subject 
always to such rules and orders as are now in force, or may from time to time 
be made respecting appeals to Ourselves in Council from the Courts of the 
Province of Bihar and Orissa. 

34. And We do further ordain that, in all cases of appeal made from any 

judgment, decree, orde’r or sentence of the High 
Rule^ as to transmission Qf Judicature at Patna, to Us, Our Heirs or 

Successors in Our or Ticir Wry Council, such 

High Court shall certify and transmit to Us, Our 
Heirs and Successors in Our or Their Privy Council, a true and correct copy of 
^ill evidence, proceedings, judgments, decrees and orders had or made in such 
eases appealed so far as the same have relation to the matters of appeal, such 
copies to be certified under the seal of the said High Court. And that the said 
High Court shall also certify and transmit to Us, Our Heirs and Successors, in 
Our or Their Privy Council, a copy of the reasons given by the Judges of the 
said High Cuort, or by any such Judges, for or against the judgment or deter- 
mination appealed against. And We do further ordai^ that the said High Court 
shall, in all cases of appeal to Us, Our Heirs or Successors, conform to and 
execute, or cause to be executed, such judgments and orders, as we. Our Heirs 


Clu 33: CONSTRUCTIOK AND SCOPE— CRIMI- 
NAL CASE — Leave to appeal — Grant op. — The 
matter of appeJs to His Majesty in Council 
from decisions of the High Court is limited 
by the Letters Patent under which the High 
Court’s jurisdiction is exercised. While Cl. 
31 of the Letters Patent refers to civil ap- 
peals, the matter of criminal appeals is dealt 
with by CL 33. The wording of Cl. 33 is very 
precise and must be strictly construed. Under 


that clause there is a right of appeal from 
any judgment or order or sentence made in the 
exercise of original criminal juridiction. Leave 
to appeal is also granted when a point or 
points of law have been reserved for the 
opinion of the High Court in the manner pro- 
vided by Cl. 18. When the case does not fall 
under either of these two categories, there is 
no right of appeal. 14 P. 318=15 PatL.T. 
833=1935 P. 66. 
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or Successors, in Our or Their Privy Council, may think fit to make in the- 
premises, in such manner as any original judgment, decree or decretal orders, or 
other order or rule of the said Hiigh Couit, should or might have been executed. 

Exercise of jurisdiction elsewhere than at the usml place of sitting 

of the High Court. 

45. And We do further ordain that, unless the Governor-General in Coum 
cil otherwise directs, one or more Judges of the 
Judges to visit Orissa by ihg]^ Court of Judicature at Patna shall visit the 
way 0 ircu . Division of Orissa, by way of circuit, whenever the 

Chief Justice from time to time appoints, in order to exercise in respect of cases 
aiising in that Division the Jurisdiction and power by these Our Letters Patent, 
ov by or under the Government of India Act, 1915, vested in the said High 
Court : Provided always that such visits shall be made not less than four times 
in every year, unless the Chief Justice, with the approval of the Lieutenant- 
Goiernor in Council, otherwise directs: Provided also that the said High Court 
shall have power from time to time to make rules, with the previous sanction 
of the Lieutenant-Governor in Council, for declaring what cases or classes of 
cases arising in the Division of Orissa shall be heard at Patna and not in that 
Division, and that the Chief Justice may, in his discretion, order that any parti- 
cular case arising in the Division of Orissa shall be heard at Patna or in that 
Division. 

36. And We do further ordain that whenever it appears to the Lieutenant- 
. . . Governor in Council, subject to the control of the 

^ Special commission an (jovernor-General in Council, convenient that the 

jurisdiction and power by these Our Letters Patent, 
or by or under the Government of India Act, 1915, vested in the High Court of 
Judicature at Patna should be exercised in any place within the jurisdiction of 
any Court subject to the superintendence of the said High Court, other than the 
usual place of sitting of the said High Court, or at several such places by way 
of circuit, one or more Judges of the Court shall visit such place or places 
accordingly. 


on special 
circuit. 


of 

commission 


or 


37. And We do further ordain that whenever any Judge or Judges of the 
High Court of Judicature at Patna visit any place 

P/oceedmgs of Judges ^j^der the 35th or the 36th clause of these presents 
the^ proceedings in cases before him or them at such 
place shall be regulated by any law relating thereto 
which has been or may be made by competent legislative authority for India. 
Delegation of Duties to Officers. 

38. The High Court of Judicature at Patna may from time to time make 

-D X ^ 1 X X- i*^les for delegating to any Registrar, Prothonotary or 
Power to delegate duties. 

quasi- judicial and non-judicial duties. 


Cl. 35. — ^Patna High Court Rules, Ch. 
XXII, E, 5 and Ch. II, R, 4 — ^Vacation Judge 
— ^Power to hear case arising in Orissa, 130 
I.O. 262=1931 P. 61. Under 01. 35 read 
with R. 5 of Ch. XXII of the Rides of the 
High Court, the Vacation Judge has no juris- 
diccion to hear a matter which is required by 
those provisions to be heard in Orissa. The 
power given to the Vacation Judge by R. 4 in 
Chapter II of the Rules is coniined to Patna 
as distinguished from Orissa. R. 5 cannot be 
read with, or as controlling, B. 4 of Chapter 
II and therefore the discretionary power of 
the Chief Justice under Cl. 35 of Letters 


Patent to order that any particular case aris- 
ing m the Division of Orissa shall be heard at 
Patna does not vest in the Vacation Judge. 
The possiole inconvenience arising from the 
absence of a Vacation Judge for Orissa is no 
reason for placing upon R. 4 an interpretation 
which it wUl not bear if regard is had to the 
other rules in Chs. II and XXII and Cl. 35 
of the Letters Patent. 1931 P. 61=11 Pat. 
L.T. 862. As to jurisdiction of Vacation 
Judges to decide cases when office of Chief 
Judge is vacant. See 17 Pat. 574=1938 Pat. 
550. 
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Cessation of Jurisdiction of the High Court of Judicature at Fort WilUam 

in Bengal. 

39. And We do further ordain that the jurisdiction of the High Court of 
Judicature at Fort William in Be’ngal in any matter 
Cessation of JUrsdiction in which jurisdiction is by these presents given to the 
of the High Court of Judl- High Court of Judicature at Patna shall cease from 
catui-e at Fort the date of the publication of these presents, and that 

province of Bihar an? proceedings pending In the former Court on that 
date in reference to any such matted shall be. trans- 
ferred to the latter Court: 

Provided, first, that the High Court of Judicature at Port' William in 
Bengal shall continue to exercise jurisdiction — 

(a) in all proceedings pending in that Court on the date of the publica- 
tion of these presents in which any decree or order, other than an order of an 
interlocutory nature, has been passed or made by that Court, or in which the 
validity of any such decree or order is directly in question ; and 

(b) in all proceedings [not being proceedings referred to in paragraph 

(a) of this clause] pending in that Court, on the date of the publication of these 
presents, under the 13th, 15th, 22nd, 23rd 24th, 25th, 26th, 27th, 28th, 29th, 

32nd, 33rd, 34th or 35th clause of the Letters Patent bearing date at Westminster 
the twenty-eighth day of December, in the Year of Our Lord One thousand eight 
hundred and sixty-five, relating to that Court; and 

(c) in all proceedings instituted in that Court, on or after the date of the 
publication of these presents, with reference to any decree or order passed or 
made by that Court: 

Provided, secondly, that if any question arises as to whether any case is 
cohered by the first proviso to this clause, the matter shall be referred to the 
Chief Justice of the High Court of Judicature at Fort William in Bengal, and 
his decision shall be final. 


Calls for JRecords, etc., hy the Government. 

40. And it is Our further will and pleasure that the High Court of Judicature 

at Patna shall comply with such requisitions |s may 
High Court to comply made by the Lieutenant-Govelmor in Council, for 
records, returns and statements, in such form and 
manner as he may deem proper. 

Powers of Indian Legislatures. 

41. And We do further ordain and declare that all the provisions of these 

Our Letters Patent are subject to the legislative 
Powers of Indian Legis- power of the Governor- General in Legislative^ Coun- 
latnres preserve . of the Governor- General in Council under 

section seventy-one of the Government of India Act, 1915, and also of the 
Governor-General in cases of emergency under section seventy-two of that Act, 
and may be in all respects amended and altered thereby. 

In witness whereof We have caused these Our letters to be made patent. 
Witness Ourself at Westminster the Ninth day of February, in the year of Our 
Lord One thousand nine hundred and sixteen and in the sixth year of 
Our Eeign. 

By warrant under the King’s Sign Manual. 

(Sd.) SCHUSTEE. 


THE INDIAN LIFE ASSURANCE COMPANIES ACT. 

See The Insurace Act (IV of 1938), supra. 

QSu 40 . — ^‘Judgment” — Order directing order of remand. See 2 Pat.L.J. 663=41 I. 

trial of certain issue — Court hearing appeal 0. 337. 
after return of findings entitled to disregard 
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THE INDIAN LIGHTHOUSE ACT (XVII OF 1927). 

{Rep, in part by Act I of 1938 . ] 

[215^ September f 1927. 

An Act to consolidate and amend the law relating to the provision^ maintenance 
and control of lighthouses by the Government in British India. 

Whereas it is expedient to consolidate and amend the law relating to the 
provision, maintenance and control of lighthouses by the Government in British 
India; It is hereby enacted as follows: — 

Preliminary. 

Short title, extent and 1. (1) This Act may be called The Indian 

eommeneement. LIGHTHOUSE Act, 1927. 

(2) It extends to the whole of British India. 

(3) It shall come into force on such date as the Central Government 
*aay, by notification in the OfScial Gazette, appoint. 

^ 2. In this Act, unless there is anything repng- 

Definations. context,- ' 

(a) “Customs-collector’^ means an officer of customs exercising the 
powers of a Ctistoms-eollector under the Sea Customs Act, 1878, and includes 
any person appointed by the Central Government to discharge the functions of 
a Customs-collector under this Act; 

(b) “district” means an area defined as a district for the purposes of 
this Act under section 3; 

(c) “general lighthouse” means any lighthouse which the Central 
Government may, by notification in the Official Gazette, declare to be a general 
lighthouse for the purposes of this Act; 

(d) “lighthouse” includes any light-y%ssel, fog-si^al, buoy beacon, or 
any mark, sign or apparatus exhibited or used for the guidance of ships ; 

(e) “local lighthouse” means any lighthouse which is not a general 
lighthouse ; 

(/) “local lighthouse authority” means a Provincial Government, local 
authority or other person having the superintendence and management of a 
local lighthouse; 

(g) “owner” includes any part-owner, charterer or mortgagee in posses- 
sion and any agent to him a ship is consigned ; 

(h) “port” means any port, as defined in the Indian Ports Act, 1908, 
to which that Act extends; and 

(i) words and expressions used in this Act and not otherwise defined 
have the same meanings respectively as in the Indian Merchant Shipping Act, 
1923, 

. . ^ X i! 3. The Central Government may, by notifica- 

AppomtaieXLt of offieertf. Gazette,- 

(а) define areas to be districts for the purposes of this Act; 

(б) appoint a person to be the Superintendent of Lighthouses in each 
district ; 

(c) appoint a person to be the Chief Inspector of Lighthouses in British 
India; and 

(d) appoint persons to be Inspectors of Lighthouses. 

4. (1) The Central Government shall appoint 

Advisory Committees. a Central Advisory Committee and shall consult it in 
relgard to — 

(а) the erection or position of lighthouses or of any works appertaining 
thereto ; 

(б) additions to, or the alteration or removal of lighthouses; 

(c) the variation of the character of any lighthouse or of the mode of 
Tise thereof ; 
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(^) the cost of any proposals relating to lighthouses; or 

[e) the making or alteration of any rules or rates of dues under this 

Act, 

(2) The Central Government may, if he thinks fit, appoint an Advisory 
Committee for any district for the purpose of advising in regard to any of the 
matters specified in sub-section (1) in so far as the interests of the district are 
affected thereby. 

(3) Advisory Committees shall consist of persons representing interests 
affected by this Act or having special knowledge of the subject-matter thereof. 

General Lighthouses. 


Management of general 
lighthouses by the Central 
Government and delegation 
of management. 


5. (1) The superintendence and manage- 

ment of all general lighthouses are vested in the 
Central Government. 


(2) The Central Government may require any local lighthouse autho- 
rity to undertake the superintendence and management of any general light- 
house situated in or adjacent to the local limits within which the authority 
exercise its powers, and shall pay to the authority such sums to defray the 
cost of superintendence and management as he may determine. 


Local Lighthouses. 


6. (1) The Chief Inspector of Lighthouses may, at any time, and any 

Superintendent or Inspector of Lighthouses may, 
Power to infi^pect local authorised in this behalf by a general or special 
^ order in writing of the Central Government, enter 

upon and inspect any local lighthouse and uTake such inquiries in respect 
thereof or of the management thereof as he thinks fit. 

(2) Every person having the charge of, or concerned in the manage- 
ment of, any lighthouse shall be bound to furnish to any officer authorised by 
or under sub-section (1) to inspect the lighthouse all such information regard- 
ing the same as the officer may require. 

(3) Every local lighthouse authority shall furnish to the Central 
Government all such returns and other information in respect of the light- 
houses under its supervision and management, or of any of them, as he may 
require . 


7. (1) If, after an inspection under section 6 or such other inquiry as he 

thinks fit, the Central Government is satisfied that 
Control of local light- ^ direction under this sub-section is necessary or ex- 
GoveiLneS. pedie^t for the safety, or otherwise in the interests 

of shipping, he may direct any local lighthouse 

authority — 

(a) to remove or discontinue or to refrain from moving or discontinu- 
ing any lighthouse under its superintendence and management or to make or 
refrain from making any variation in the character or mode of use of any sucL 
lighthouse, or 

(b) to erect, place or maintain, or to refrain from erecting, placing or 
maintaining, any lighthouse within the local limits within which the local 
lighthouse authority exercises its powers. 

(2) A local lighthouse authority shall not erect, place remove or dis- 
continue any lighthouse or vary the character or mode of use of any lighthouse^ 
unless it has given to the Central Government at least one month notice in 
writing of its intention so to do: 

Provided that, in cases of emergency, a local lighthouse authority may 
take such action as it deems necessary and shall give immediate notice of the 
same to the Central Government and, so far as is possible, to aU shipping ap- 
proaching or in the vicinity of the lighthouse. 

(3) If a local lighthouse authority — 
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(a) fails to comply with any direction made under sub-section (1), or 

(h) fails to exercise or perfoim, or exercises or performs in an impro- 
per, inefficient or unsuitable manner, any power or duty relating to the super- 
intendence or management of lighthouses conferred or imposed upon it by or 
under any law for the time being in force, or 

(c) fails to make adequate financial provision for the performance of 
any such duty, 

the Central Government may, by order in writing, require the local lighthouse 
authority to comply with the direction, or to make arrangements to the satis- 
faction of the Central Government for the proper exercise of the power or per- 
formance of the duty, or to mane financial provision to the satisfaction of the 
Central Government for the performance of the duty, as the ease may be, within 
such period as the Central Government may specify. 

(4) If the local lighthouse authority fails to comply with an order made 
under sub-section (3) within the specified period or within such further time 
as the Central Government may allow, the Central Government may exercise 
the power or perform the duty or make the requisite financial provision, as the 
case may be, and the local lighthouse authority shall be liable to repay to the 
Central Government any expenditure incurred by it in so doing. 

8. The Central Government may, at the request of a local lighthouse 

authority, undertake the superintendence and 
n management of any local lighthouse on its behalf, 
Goverimient. ^ ® and the local lighthouse authority shall pay to the 

Central Government such sums to defray the cost of 
superintendence and management as may be agreed. 

Light-Dues . 

9. For the purpose of providing or maintaining or of providing and 

maintaining lighthouses for the benefit of ships 
Levy and collection of voyaging to or from British India or between ports 
igit- ues. British India, the Central Government shall, sub- 

ject to the provisions of this Act, cause light-dues to be levied and collected in 
respect of every ship arriving at or departing from any port in British India. 

10. (1) The Central Government may, by notification in the Official 

Gazette, prescribe rates, not exceeding two annas per 
Bates of light-dties levi- which light-dues shall be payable, and may 

prescribe, different rates for different classcws of ships 
or for ships of the same class when in use for different purposes or in different 
circumstances. 

(2) Light-dues payable in respect of a ship shall be paid by the owner 
oc master of the ship on its arrival at, and on its departure from, any port in 
British India: 

Provided that, if light-dues have been paid in accordance with the pro- 
visions of this Act in respect of any ship, no further dues shall become payable 
in lespect of that ship for a period of thirty days from the date on which the 
due^’ so paid became payable. 

(3) An order under sub-section (1) imposing, abolishing or varying 
light-dues shall not take effect till the expiration of thirty days from the day on 
which the order was notified in the Official Gazette. 

11. Light-dues shall be paid to the Customs-collector who shall grant to 

^ . the person paying the same a receipt in writing 

Rece.p s for hght-dues ^ 

{a) the port at which the dues have been paid; 

(h) the amount of the payment; 

(c) the date on which the dues became payable; and 

(d) the name, tonnage and other proper description of the ship m res- 
pect of which the payment is made. 

C.C.M. — 424 
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12. (1) For the purpose of the levy of light-dues, a ship’s tonnage shall 

^ „ be reckoned as under the Merchant Shipping Acts 

Aseertainmeiit of toimage. payable on a ship ’s tonnage’, with the addi- 

tion required under section 85 of the Merchant Shipping Act, 1894, with res- 
pect to deck cargo. 

(2) In order to ascertain the tonnage of any ship for the purpose of 
levying light-dues, the Customs-colleetor may — 

(< 2 ) if the ship is registered under any law for the time being in force in 
British India or under the law of any foreign country in respect of which an 
Order in Council has been made under section 84 of the Merchant Shipping 
Act, 1894, that ships of that country shall be deemed to be of the tonnage de- 
noted in their certificates of registry or other national papers (any such ship 
being hereafter in this section referred to as a registered ship), require the 
owner or master or other person having possession of the ship’s register or 
other papers denoting her tonnage to produce the same for inspection and, if 
such owner, master or other person refuses or neglects to produce the register 
or papers, as the case may be, or otherwise to satisfy the Ctistoms-eollector as 
to the tonnage of the ship, cause the ship to be measured and the tonnage to 
be ascertained; or 

(h) if the ship is not a registered ship and the owner or master fads to 
satisfy the Customs-collector as to the true tonnage thereof according to the 
mode of measurement prescribed by the law for the time being in force for re- 
gulating the measurenient of registered ships, cause the ship to be measured and 
the tonnage thereof to be ascertained according to such mode . 

(3) If any person refuses or neglects to produce any register or other 
papers or otherwise to satisfy the Customs collector as to the true tonnage of 
any ship when required to do so under this section, such person shall be liable 
to pay the expenses of the measurement of the ship and of the ascertainment 
of the tonnage, and, if the ship is a registered ship, shall further, on conviction 
by a Presidency Magistrate or Magistrate of the first class having jurisdiction 
in the port where the ship lies or in any port to which she may proceed be 
punishable with fine which may extend to one thousand rupees. 

13. (1) If the owner or master of any ship refuses or neglects to pay to 

the Customs-collector on demand the amount of any 
Eeeovery of light-dues, jight-dues or expenses payable under this Act in res- 
expenses an cos s. Customs-colle’ctor may seize the 

ship and the tackle, apparel and furniture belonging thereto, or any part 
thereof, and detain the same until the amount of the dues or expenses, together 
with the costs of the seizure and detention, is paid. 

(2) If any part of such dues, expenses or costs remains unpaid after the 
expiry of five days following the date of seizure, the Customs-collector may 
cause the ship or other thing seized to be sold, and with the proceeds of the sale 
may satisfy the dues, expenses or costs remaining unpaid, together with the 
costs of the sale, and shall repay the surplus, if any, to the person by whom 
the same were payable. 


14. The officer whose duty it is to grant a port-clearance for any ship shall 

Befusal of port clearance. port-clearance unta the amount of all 

light-dues, expenses and costs payable in respect ot 
the ship under this Act and of any fines imposed thereunder has been paid, or 
until security for the payment thereof has been given to his satisfaction. 

15. If any dispute arises as to whether light-dues, expenses or costs are 


X payable in respeV^t of any ship under this Act or as to 
as to liability ^o?\a:Xnt amount of such dues, expenses or costs, the disc 

pute shall, on application made in this behalf by 
either of the disputing parties, be heard and determined by a Presidency 
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Magistrate or Magistrate of the first class having jurisdiction at the place 
where the dispute arises, and the decision of such Magistrate shall be final. 

16. (1) If the master of any ship in respect of which any light-dues are 

payable at any port causes the ship to leave such port 
port ^recoverable^ at another! without having paid the’ same, the Customs-collector 

at that port may by writing require the Customs- 
collector at any other port in British India to which the ship may proceed or in 
which she may be to recover the dues remaining unpaid. 

(2) Any Customs-collector to whom such a requisition is directed shall 
proceed to levy such sum as if it were payable under this Act at the port at 
which he is the Customs-collector, and a certificate by the Customs-collector at 
the port at which the light-dues first became payable, stating the amount paya- 
ble, shall be sufficient proof in any proceeding under section 13 or section 15 
that such amount is payable, 

17. (1) If the owner or master of a ship evades or attempts to evade the 

payment of any light-dues, expenses or costs payable 
Penalty for evading pay- respect of the ship under this Act, he shall, on con- 
ment o ig - ue . vietion by a Presidency Magistrate’ or Magistrate of 

the first class having jurisdiction in any port to which the vessel may proceed 
or in which she may be found, be punishable with fine which may extend to five 
times the amount of the sum payable. 

(2) In any proceeding before a Magistrate in a prosecution under sub- 
section (1), any such certificate as is mentioned in sub-section (2) of section 
16, stating that the owner or master has evaded such payment, shall be suffi- 
cient proof of the evasion, unless the owner or master shows to the satisfaction 
of the Magistrate that the departure of the vessel without payment of the sum 
was caused by stress of weather, or that there was lawful or reasonable grounds 
for such departure. 

Exemption from pay- 18. The following ships shall be exempted from 
ment of light-dues. the payment of light-dues under this Act, namely: — 

(а) any ship belonging to His Majesty ’^] or to a foreign Prince or 
State and not carrying cargo or passengers for freight or fares ; and 

(б) any ship of a tonnage of less than fifty tons; 

and the Central Government may, by notification in the Official Gazette, 
exempt any other ships or classes of ships performing specified voyages 
from such payment, either wholly or to such extent only as may be specified in 
the notification. 

19. Where light-dues have been paid in respect of any ship in ex^ss of the 

amount payable under this Act, no claim to refund of 
Eefuud of excess pay- excefes payment shall be admissible, unless it is 

made within six months from the date of each pay- 
ment. 

Accounts. 

20. (1) The Central Government shall cause to be maintained a separate 

account of all amounts received by way of light-dues, 

ccounts, etc. expenses, costs and fines under this Act and of all 

expenditure incurred for the purposes of this Act, and shall cause such account 
to be laid before the Central Advisory Committee, as soon as possible, after 
the close of each financial year. 

(2) The Central Government shall cause to be laid before the Central 
Ad\dsory Committee before the close of each financial year a statement of the 
estimated receipts under, and expenditure for the purposes of, this Act during 
the forthcoming year. 


LEG*. REE. the Government of In'’ia (Adaptation of 

1 Words ^or the Government^ omitted by Indian Laws) Order, 1937. 
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21. (1) The Central Government may make 

Power to make rules. rules consistent with this Act to carry into effect the 
purposes thereof. 

(2) In particular and without prejudice to the generality of the fore- 
going power, such rules may provide for aU or any of the following matters, 
namely : — 

(( 7 ) the powers and duties of the Chief Inspector of Lighthouses and of 
Superintendents and Inspectors of Lighthouses ; 

(h) the procedure and conduct of business of Advisory Committees 
constituted under this Act; 

(c) the rate of travelling and subsistence allowance payable to members 
of Advisory Committees; and 

(d) the period in respcet of which and the form in which the separate 
account referred to in sub-section (1) of section 20 shall be kept and the forms 
in which that account and the statement referred to in sub-section (2) of that 
section shall respectively be presented to the Central Advisory Committee . 

22. Repeals. [Repealed hy Act I of 1938.] 

The Schedule. — [Repealed oy Act 1 of 1938.] 


THE INDIAN LIMITATION ACT (IX OP 1908). i 


Year. 

No. 

i 

Short title. 

Amendment. 

1908 

IX 

The Indian Limita- 
tion Act, 1908. 

Rep. in part, XVII of 1914, S. 3 ; XVIII of 1919 ; 
VIII of 1930. 




Amended, XXVI of 1920 ; X of 1922 ; XI of 1923 ; 
XXX of 1925 ; I of 1927 ; IX of 1927 ; X of 
1927; I of 1920 ; XI of 1929; VIII of 1930; 
XIV of 1937 ; XX of 1937 ; Government of India 
(Ad. of Ind. Laws) Order, 1937 ; IV of 1938 ; 
XXXIV of 1939 ; X of 1940 ; XIII of 1941 ; XVI 
of 1942 ; XXVI of 1943 ; 


LEG. EEP, 

1 For Statement of Objects and Reasons, 
see Gazette of India, 1908, Pt. V, p. 22; for 
Report of Select Committee, see ibid., 1908, 
Pt. V, p. 223 and for Proceedings in Coun- 
cil, see ibid,, 1908, Pat. VI, pp. 2, 12, 37 and 
145. 


Limitation Act. 

Scope of Act. — Act is a complete Code. 
Provision saving bar of limitation must be 
contained in, or necessarily implied from, the 
Act. 57 M. 549=1928 M. 509. Provisions of 
the Act are exhaustive — Analogical extension 
of saving clauses not allowed— Considerations 
of expediency or hardship immaterial. 32 0. 
W.K 971=1928 0. 646. See also 1938 KL. 
J. 336=1938 Nag. 534=I.L.R. (1940) Nag. 
334 ; 40 Bom.LR. 1134=1939 Bom. 1: 1940 
Bang. 276 (F3.); I.L.B. (x939) AU. 207= 


1939 A.L.J. 29=1939 All. 82; 1944 Nag. 145; 
(1942) 1 M.L.J. 472=1942 Mad. 487. 

Cbject op Act. — The intention of the law 
of limitation is, not to give a right where 
there is none, but to interpose a bar after a 
certain period to a suit to enforce an exist- 
ing right. 20 I. A. 183=21 0. 8; 33 A 356 
=38 I.A. 87=21 M.L.J. 645 (P.C.); 44 M.L. 
J. 303=1923 M. 462; 24 C. 1 (P.C.); 44 M. 
L.J. 303=1923 M. 462; 24 C. 1 rP.O.)=23 L 
A. 97; 17 C.W.N. 5=16 I.O. 742=16 C-L-J. 
282; 39 M. 456=28 M.L.J. 57; 54 A. 525= 
1932 A. 543; 1931 A.L.J. 1018=1931 A. 635 
(F.B.). The Limitation Act does not create 
new obligations but only provides periods 
within which suits must be brought. 39 M.- 
456=28 M.L.J. 571; 17 C.W.N. 5=16 C.L,J. 
282; 44 MX-J. 303=1923 M. 462. 

Applicability op the Act. — The law of 
limitation is a hranch of the adjective law 
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CONTENTS. 


^SE0T10NS. 

PART I. 

Preliminaey. 

1. Short title, extent, and eommence 
ment. 

2. Dehnitions. 

PART rt. 

Limitation of Suits, Appeals and 
Applications. 

3. Dismissal of suits, etc., instituted, 
etc., after period of limitation. 

4. Where Court is ciosed when period ex- 
pires. 

5. Extension ot period in certain cases. 

6. Legal disability. 

7. Disability of one of several plaintiffs 
ni applicants. 

8. Special exceptions. 

9. Continuous running of time. 

10. Suits against express trustees and 
their representatives. 

11. Suits on foreign contracts. 

PART ni. 

Computation op Period op Limitation. 

12. Exclusion of time in legal proceed- 
ings. 

13. Exclusion of time of defendant's ab- 
sence from British India and certain other 
territories. 

14. Exclusion of time of proceeding Iotui 
fide in Court without jurisdiction. 

15. Exclusion of time during which pro- 
ceedings are suspended. 

16. Exclusion of time during which pro- 


Sections. 

ceedings to set aside execution sale are pend* 
ing. 

17. Effect of death before right to sue 
accrues. 

18. Effect of fiaud. 

19. Effect of acknowledgment in writing. 

20. Effect of payment of interest as such 
or of part payment of principal. 

Effect of receipt of produce of mort- 
gaged land. 

21. Agent of person under disability. 
Acknowledgment or payment by one of 

seveial joint contractors, etc. 

22. Effect of substituting or adding new 
plaintiff or defendant. 

23. Continuing breaches and wrongs. 

24. Suit for compensation for act not 
actionable without special damage. 

25. Computation of time mentioned in in- 
struments. 

PART IV. 

Acquisition of Ownership by Possession. 

26. Acquisition of right to easements. 

27. Exclusion in favour of reversoner of 
servient tenement. 

28. Extinguishment of right to property. 

PART V. 

Savings and Repeals. 

29. Savings. 

SO to 32 \ Repealed,} 

THE FIRST SCHEDULE— Limitation. 
THE SECOND AND THIRD SCHE- 
DULES. [Bepealed,] 


[Ifh Augusi, 1908. 

Afh Act to consolidate and amend the Law foT the Lwiitation of Suits and foT 


other purposes. 

Whereas it is expedient to consolidate and amend the law relating to 
the limitation of suits, appeals and certain applications to Court; and whereas 
it is also expedient to provide rules for acquiring by possession the ownership 
of easements and other property ; It is hereby enacted as follows : — 


and is applicable to all proceedings which it 
governs from the date of its enactment. 62 
I.O. 100=2 P L,T. 667. See also 67 LA. 251 
=LL.B. (1940) Lah. 493=1940 P.C. 116= 
(1940) 2 M.L.J. 903 (P.C.); 20 O.W.N. 952 
==34 I.O. 273 (P.C.); 20 C.W.N. 952=34 I.C. 
27. Limitation is a question of procedure 
and not one of jurisdiction. A wrong deci- 
sion whether express or implied on a question 
of limitation does not oust the jurisdiction. 
54 A. 573=1932 A.L.X 365=1932 A. 273 (F. 
B.); 3 P.L.J. 478 =46 I.O. 569. The law ap- 
plicable to a suit or proceeding is the law in 
force at the date of the institution of the 
suit or proceeding. 40 
25 M.L.J. 131 (P.C.); 29 I.C. 833=11 N.L R. 
104; 21 I.C. 113; 20 I.C. 821=18 0,L.J. 27^, 
19 O-L-J*. 187=19 I.C. 968; ^3 
1922 M. 417 (2). See also 62 I.O. 100—2 P. 
L.T. 667; 20 C.W.N. 952=34^1.0. 27. Courts 
have no power to devise their dVn technique 
for saving claims from the bar whi^ 
ijutes of limitation create. iX.B* (1944) 


Nag. 419=1944 N.L.J. 200=1944 Nag. 145. 
It is incorrect to say that because the first 
Limitation Act was not introduced until 1877 
there was no law of limitation in force in 1872. 
There was a law of limitation laid down in 
sec. 14 of Bengal Regulation (HI of 1793) 
which provided a period of 12 years for the 
cause of action for any suit. I.LJR. ri939) 
All. 990=1939 A.L.X 1127=1930 All. 29. 
The Act does not apply to actons which it is 
the Court’s duty fo take without any formal 
application. 19 C.W.N. 473=22 C.L.J. 66. 
Nor to applications to Court which it cannot 
refuse nor to applications for the exercise of 
functions of a purelv m'nis^-erial character. 8 
L.B.B. 422=9 BurXT. 148=35 I.C. 950; 13 
N.L.J. 83=26 N.L.R. 166=122 I.C. 44=1030 
N. 206. Nor to Letters Patent Appeals. 1921 
L. 237=60 I.C. 737=3 L.L.J. 361; nor to re- 
ferences to a Judge on an order of the De- 
puty Ee^strar of the Chief Court of Lower 
Burma. 38 I.C. 563=9 BurX.T. 226. Act 
applies to appeals from Revenue Courts. 25 
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PART I. 

Preliminary. 

Short title, extent and 1. (1) This Act may be called The Indian 

commencement. LIMITATION ACT^ 1908. 

I.C. 703=17 O.C. 254. The provisions of the See also 1938 All, 213. Also to Sikh Gurd- 

Act do not gov'ern suits anl applications pro- waras Act, 1930 L. fOO. See alto 1922 M. 268 

vifled tor by the Agra Tenancy Act. 1938 A. =43 M.L.J. 168=45 M, 785; 41 M.L.J. 84= 

L. J. 208 = 1938 All 213. Act not retrospec- 1921 M. 654=44 M. 817. Where an appeal 

tive ami cannot levive a right to sue, a judg- from the decree of the Consul-General is pre- 

ment or decree barred or unenforceable be- sented, his duty is only to take the memoran- 

fore the Act. 1922 P.C. 187=48 I. A. 335= dum of appeal when it is presente 1 to him and 

26 C.W.N. 8"8=49 C. 203 (P.C.); 33 A. 356 transmit the same together with other papers 

=38 LA. 87=21 M.L J. 645 (P.C.) ; 43 I.C. to tte High Court. He cannot decide whether 

50 = 33 M.L J. 753; 40 M. 846=41 I.C. 546; the appeal is barred by time. It is only when 

39 M. 645=29 ML.J. 1. See also 1928 B. 28 the appeal comes on for hearing that the ques- 

=29 Bom.L.E. 1563. If there has been an tion of limitation can be taken. 1933 L. 681 

interval be weei tl e passing and the coming =146 I.C. 45=14 L. 656. Suit by reversion- 

into force of a later Limitation Act, it is ary heir — Time ^when the cause of action 

a clear indication that the Act was meant to arises.’ See I.L.E. (1943) Mad. I = (1942) 2 

have a retro pective operation. 43 ML.J. 184 M.L J. 249 (P.C.)=46 C.W.N. 1008=1942 P* 
=1922 M. 417 (2). New rules of limitation C. 54. 

which are merely procedural apply to causes 

of action arising before th ir enactment. 1921 Construction. — The statute of limitation 

M. 650 = 62 I.C. 793=41 M.L.J. 65. Although should be construed strictly. 47 I.C. 122; 27 

it IS not a matt'^r cf law, still it is a matter I.C. 935 (2) =11 N.LE. 18; 32 I.C. 536; 1929 

of uniform practice that civil revisions are L. 513; 1938 A.W.R. (B.R.) 200. See also 

entertained only if they are filed within three 1939 All. 82=I.L.R. 1939 A. 207. The Act 
months of the date of the order sought to be is strict and inflexible and does not admit of 

revised. 1933 P. 582 = 147 I.C. 200. See also an equitable construction. 11 Pat.L.T. 403 

30 S.L.E. 271 = 1936 Sind 172. Act applies =1930 P. 455; 1932 PC. 165=59 LA. 283= 

to arbitration proceedings and an arbi'rator is M.L.J. 329 (P.C.); 1933 C. 422=144 1,0. 150. 
bounl to give effect to all legal defences in- In a matter governed by the Act, which in 
eluding a defence un^’er anv statute of limi- some respects gives the Court a statutory dis- 
tation" 56 C. 1048=1929 P.C. 103 (P.C.). cretion, the Court has no general discretion. 

See also 1931 M.W.N. 451=34 L.W. 507= outside the 1 mits of the Act, to dispense with 
1931 M. 319. It does not necessarily follow its pr^'visions or to relieve a suitor from the 
that awards which have not been decided in operation of t^ e A ct in a case of hardship or 
accordance wi h the law of limitation are on mistake. 1935 P.C. 85=68 ML.J. C65=62 1. 
that account invalid. 34 L.W. 507 = 1931 M. A. 80=57 A. 242 (P.C.); 1935 A. 323; 1929 
619. As regards the application of A. 677=118 I.C. 670; 1933 C. 422=144 I.C. 
the statute of limitation, there 150; 1941 Eaug. L.E. 1 = 1940 Eang. 276. The 
is no analogy between the position of Courts in India ar"^ bo -nd by the spe'^ific pro- 
a debtor to, and a creditor of, a com- visi n*? of the Limitatirn Ac^ and are uotper- 
pany in liquidation; and the winding up does mitted to move out>ide the ambit of iH^se pro- 
not pre ent the sta^u^e from running in visions. There is no place in the bw of limi- 
favour of persons indebted to the company, tation in India for a ‘‘general principle of 
1933 PC. 6*1=60 LA. 13 = 54 A. 1067=64 M. limitati n.” It is not rermissib’e to the Court 
L.J. 403 (P.C.). Per Bovs, J. — The operative to discover in the provisions of the I imitation 
sections of the Limitation Act apply to all Act general principles and to apply these 
suits whetV'er in the Civil or the Eevenue principles to cases which are not soeciflcally 
Courts, while the schedules only refer to the provided for by the Act itself. I.L.E. (1939) 
particular matter®* there dealt wPh, and for All. 207=1939 A.L.J. 29 = 1939 All. 82, The 
the limitation affecting particular matters Courts should, as far as possible, place upon 
with which the Tenancy Act is concerned, re- the Limitation Act, a constnic'-ion faronrable 
ferenee mrs^ be m-^de to the Tenancy Act to the pbintiffs. 1930 M. 991 = 59 M.L.J. 
for ti^e periol of Hmi'ation. ^930 A.L J. 256 881=54 M. 445. In determining the proper 

=1930 A. 193 (F.B.). See 1938 A.L.J. 208= arthde of the Limitation Act applicable to a 
1938 All 213. The general provisions of the suit, what has to be considered is the “true 
Limitation Act are founded mainly on equita- effect of the suit and not its formal or verbal 
ble considerations which apply as much to the desC’ipHon.” 37 P LE. ^61=1934 L. 725; 1940 
period of limitation prescribed by the special O. 134=1939 O.W.N. 1005=15 Luck. 157. If 
Act, as to the period of limita- the plaintiff is entitled so to frame his suit 
tion prescribed by the Limitation as to m ke a cer<-ain article <’‘iving a favour- 
Act.^ The principb of sec. 28 of ^he able period of limitation applicable, it is not 
Limitation Act can be applied to a reference a valid objection to say that he could have 
under sec. 66 (2> of the Income-tax Act. 9 framed it otherwise so as to make a less 
P. 172=122 I.C. 810=1930 P. 14. Tinder the favour-^ble article anpbcable. 1932 A.L.J. 
Limitation Act as amended in 1922, Rees. 4, 317=1932 A, 3.^8; 1?7 I.C. F'83=1930 N. 300. 

9 to 18 and 22 are applicable to a proceeding See also 146 I.C. 811. Lapse of limitation, 
under the Agra Tenancy Act, 14 EJ). 248. apart from sec. 28, bars only the remedy and. 
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does not extinguish the title of the claimant. 
52 A. 979=1930 A. 858; 132 I.C. 661=1931 

L. 668. Nor does it extinguish a debt. 53 
A. 969=1932 A. 199. See also 54 A. 525= 
1932 A. 543. Courts aie not at liberty to 
allow new periods of suspension not provid- 
ed for in the Act. 40 M. 1040=43 I.C. 31 = 
33 M.L,J. 320 (F.B.). As to construction of 
the Act, .see also 67 I.C. 365=55 P.L.R. 1922 
= 1921 Lah. 335 (Particular articles to be 
applied in preference to general articles); 21 

M. L.J. 1041=12 I.C. 695; 41 M. 18=33 M. 

L.J. 25. See also 1930 N. 366; 130 I.C. 157 
=1931 N. 47; 127 I.C. 889 = 1930 N. 300. 
The provisions of the Limitation Act require 
to be veiy strictly interpreted. Limitation 
laws are very necessary, otherwise no person 
could remain certain that he would not be 
dragged before the Courts to answer for a 
debt alle(>edly incurred by some earlier ances- 
tor of his. Persons who delay to enforce 
their claims in the Courts are guilty either of 
laches or must be held to delajr to the utter- 
most extent for reasons of their own. It is 
not the duty of the Courts to attempt to in- 
terpret the law cf limitation wherever possi- 
ble in favour of the creditor. There must be 
no attempt to force the Limitation law to 
condone this suggested technical difficuPy. 
1946 A.M.L.J. 13. It is an elementary prin- 
ciple of law that where a remedy has existed 
by way of suit the remedy continues to exist 
unless it is taken away by statute either ex- 
pressly or by necessary implication. It is in- 
cumbent upon t^ e Court to examine the rele- 
vant section of the amending statute to find 
out whether the right of suit has been taken 
away. 59 L.W. 143=1946 M. 346= (1946) 
1 M.L.J. 185. The Indian Limitation Act is 
not applicable to the case of a defen'^ant and 
the party in possession is not affected by it. 
It refers only to the remedy of the plaintiff 
and not even to his rights and even thou<>h 
the remedy may be barred, the righ^ may still 
exist. ,1946 O.W.N. 1=21 Luck. 194=1946 
Oudh 129. Special article of a special local 
Act must be applied in preference to general 
article. 105 I.C. 431=1927 N. ^02. The first 
and the third columns of an article should be 
given the same meaning as in o^her columns. 
40 M. 1040=33 M.L.X 320 (F.B.). Where 

both first and third columns of an artielo do 
not apply to a case, the residuary article 
must b® applied. 40 M. 1040=33 M.L.J. 
320. The Court, in discovering the A^icle 
of the Limitation Act applicable to a suit, is 
not tied down to the statements in the plaint. 
In order to determine it, it is the duty of the 
Court to consider the facts and circumstances 
admitted and proved in the case. 15 Luck. 
157=1940 O. 13^=1939 O.W.N. 1005; 39 

BomL.R 224=1937 Bom. 244. It is impos- 
sible for paHies by consent or agTeement to 
extend or alter the period of limitafion. 
Part’es c nn^t waive the sta^'ute. 178 I.C. 
20=1938 Rmg. 328. In considerino* whether 
a particular remedv is barred one looks not 
at the relief given but the nause of action, 
that is, at the necessary allesrations which 
have to be made and found before the relief 


sought can be given. I.L.R. (1939) Nag. 1 = 
1938 N. 335 (l!\B.). A statutory liability 
will be governed by the same articles as a 
Common Law liability, if the words of the 
articles are capable of covering it. 42 I.O. 
502=33 M.L.J. 379. The sections in the Act 
govern and contiol the application of the arti- 
cles, except where the language of a parti- 
cular article clearly precludes the application 
of a section. 12 I.C. 695=21 M.L.J. 1041. 
Exemption from Limitation — Ground for — 
Not stated in execution application — Party 
not entitled subsequently to rely on it. 1933 
S. 365. Obstruction to a right of way be- 
ing a ^^continuing nuisance’^, limitation does 
not apply to such a (‘ase. 60 C.L.J. 213 = 
1935 C. 201. 

Burden of proof. — When limitftion is 
pleaded in defence the duty of proving that 
the suii is in time lies on ihe plaintiff. 1941 
R.D. 672=1911 O.A. (Supp.) 617 = 1941 A. 
W.E. (Rev.) 677; 1942 O.W.N. (B.B,) 454. 

\CT APPLIES TO Claims, not Defencis. — 
Limitation Act does not bar defences to an 
action, e,g., plea of fraud. 20 C.W.N. 957= 
34 I.O. 37=1916 P.C. 172=31 M.L.J. 362 
(P.C.); 37 Bom.L.R. 471 = 1935 B. 326 = 59 
B. 502. See 35 I.C. 610=32 M.L.J. 84; 49 
LC. 115; 1928 C. 810=110 I.C. 571; 1929 
A. 776 but the Act bars a plea of set-off. 
66 I.C. 209=25 C.W.N. 800 = 1921 C. 67=48 

0. 817. The Act does not bar the use of a 
mortgage as a shield, by way of equitable de- 
fence, though suit to enforce it is barrel. 108 

1. C. 149=1928 A. 99. See also 132 I.C. 767 
=1931 O. 157; 138 I.C. 206=9 O.W.N. 387 
=7 Luck. 655=1933 Oudh 9. A party in 
possession cannot be prejudicially affected by 
the law of limitation. 132 IC. 661 = 1931 L. 
688. Even if a claim based on certain facts 
is barred by efdux of time, a defence based 
on those facts is not so barred. 182 I.C. 510- 
=1938 Lah. 286. It is not the law that limi- 
tation can never affect a plea urged in de- 
fence. Where the plea rests on a right 
which the defendant had no occasion to urge 
until h's possession was attacked, limitation 
would not ordinarily affect his defence but 
when his defence raises a plea of some inco- 
hate and imperfect right, the establishment 
of which would depend upon a suit within 
a particular time, he should not be^ allowed 
to urge the defence if the suit which has 
not been brought would, at the time when he 
urged the defence, have been time-barred, 
1939 Mad. 678= (1939) 1 M.L.J. 770. By 
the Punjab Laws Act, 1872, the Mahomedan 
Law is ma'^e appli^'ahle to the religious in- 
stitutions of Musbms but only in so far as 
it has not been modified by legislation. Thus 
the Limitation Act applies though limitation 
is not an original principle of Mahomedan 
Law. The rules of limitation which apply 
to a suit are the rules in force at +he '^a+e of 
the institution of the suit, limitation being a 
maHer of procedure. The Limi+’ation Act 
apples to immovables made waqf, notwith- 
stan'^ing that the ownership in such property 
is said to be in God. Tbe LimHation Act pro- 
vides a rule of procedure whereby British 
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(2) It extends to the whole of British India; and 

(3) This section and section 31 shall come into force at once. The rest 
of this Act shall come into force on the first day of January, 1909. 

2. In Ihis Act, unless there is anything re^ug- 
Defimtions. Subject or context, — 

(1) ‘‘applicant” includes any person from or through whom an applicant 
derives his right to apply*. 

(2) ‘'billpf exchange” includes a hundi and a cheque: 

(3) “bond’' includes any instrument w^hereby a person obliges himself to 
pay money to another, on condition that the obligations sliall be void if a speci- 
fied act is performed, or is not performed, as the case may be: 


Indian Courts do not enfoice lights alter a 
certain time, with the result that certain 
rights come to an end. It is mpossMe to 
read into the modem Limitation Acts any 
exception for p operty made waqf for the 
purpose of a mosque whethei the purpose be 
merely to provide iioney for the upkeep and 
conduct of a mosque oi to provide a site and 
building for the purpose. 67 I. A. 2'51=I.L. 
R. (1940) Lah. 493 = 52 L.W. 266=44 O.W. 
N. 957=42 Bom,L.R. 3100=1940 P.C. 116 
= (1940) 2 M.L.J. 903 (P.C.). 

Starting Point. — As to starting point of 
limitation, see 64 I.C. 447=19 A.L.J. 836= 
1921 All. 73, When an appeal is preferred 
against an original decree after amendment 
but not attacking any point in the amend- 
m^t, the period of limitation is computed 
from the date of the original decree. 43 A. 
380=19 A.L.J. 152=192 I.A. 60. The period 
during which the execution of a decree is 
stayed by order of Court can be deducted in 
computing the period of limitation for exe- 
cuting a decree. 1923 0. 310 (2). Suspen- 
sion of limitation period during pendency 
of Insolvency petition, see 1938 M. 19 =(1937) 

2 M.L.J. 703; 1937 M.W.K. 1182. Institu- 
tion of administration suit does not save oi 
suspend limitation. 38 !Bom.Li.R. 864=1936 
Bom. 423. Time hona fide spent in appeal 
to administrative authorities may be deduct- 
ed. 29 S.L.it, 382=1936 Sind 108. Decree 
incapable of execution — Time when begins 
to run. 1922 G. 13'6. Where a plaint is 
amended, it relates back to the date of the 
presentation of the plaint and limitation is 
counted from the date of the presentation. 
63 I.C. 701. An order of Court cannot give 
a cause of action to a party to start a judi- 
cial proceeding. A cause of action briefly 
means ^'right and the infringement of the 
right”. Where a party has an undoubted 
right and that riglit is infringed, ^a cause of 
action at once accrues to him. When it has 
so accrued and time has begun to run against 
him, an act of Court restraining him from 
interfering w^h or obstructing the opposite 
party, passed in a suit by that party, can 
never amount to an infringement of his 
right. I.L.B. (1939) Bom. 173=40 Bom.L. 
R. 1134=1939 Bom. 1. A party cannot 
claim fresh period of limitation on the basis 
of an order of execution Court which refer- 
red him to a regular suit if so advised. 40 
PXB. 768=1938 Lah. 437. So long as the 


attachment is in foice, the decree must be con- 
sideied to be under execution and the decree 
holder is not called upon to make any fresh 
application to that efiliect. If he files a fresh 
application during the pendency of the previ- 
ous application, it is not subject to any limi- 
tation. 189 I.C. 585. Starting point in case 
of fresh cause of action. See 43 M. 845=59 
I.C. 472=39 M.L.J. 312; 1938 M.W.N. 113 
=1938 Mad. 429. The question whether an 
application for review gives a fresh starting 
point of limitation for a declaratory suit 
depends upon whether the application re- 
opened the question already decided. 66 I.C. 
205=1922 O. 148. The pendency of an arbi- 
tration before an arbitrator does not oust 
the jurisdiction of a Civil Court and the fact 
of the reference does not suspend the opera- 
tion of limitation. 61 I.C. 807=6 P.L,J. 273 
=1921 P. 166 (2). Condition that suit is to 
be filed "within two months”. Starting point. 
See 1937 M.W.N. 1319. Where time is given 
to a party to pay a certain sum of money 
"bt/ a certain date’\ it includes that date. 
The word ^T)y” indicates the utmost limit 
of time, being the end or the expiry of the 
date or period indicated; and in reckoning 
a day it is to be taken as from midnight to 
midnight. Although a Court of Law__is not 
expected to receive money after 5 P.M., or 
6 P.M., if a tender is made at any time be- 
fore midnight that day, it is a valid tender. 
15 Mys.L.J. 503=42 Mys.H.C.R. 545. Where 
in a suit against two defendants, an inter- 
locutory judgment is passed dismissing the 
suit against one of them, and a final judg- 
ment later on dismissing the suit against 
both, limitation for purposes of appeal be- 
gins to run from the date of the interlocu- 
tory judgment so far as the former defend- 
ant is concerned. 164 I.C. 718=1936 Rang. 
313, Suit against two persons — ^Hotice under 
sec. 80, C. P. Code, required against one only 
— ^Limitation period is extended against the 
other also. 32 S.L.B. 106=1937 Sind 281= 
172 I.C. 622. 

Laches. — ^Defence of laches caimot pre- 
vail where a statutory period of limitation 
is prescribed. 41 C. 771=26 LC. 284=18 C. 
W.N. 631. A plea of limitation which is 
apparent on face of record can be taken in 
appeal, though not taken in the trial Court, 
where such plea has not been waived. 1933 
L. 1044 (1). 
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(4) ' ^defendant” includes any person from or throtigh Tvliom a defendant 
derives Ms liability to be sued : 

(5) ‘'easement’’ includes a right not arising from contract, by which one 
person is entitled to remove and appropriate for his own profit any part of the 
soil belonging to another or anything growing in, or attached to or subsisting 
upon, the land of another: 

(6) 'foreign country,'’ means any countiy other than British India: 

(7) "good faith” • nothing shall be deemed to be done in 'good faith which 
is not done with due care and attention: 

(8) "plaintiff,” includes any person from or through whom a plaintiff 
derives his right to sue: 

(9) ‘'promissory note” means any instrument whereby the maker engages 
absolutely to pay a specified sum of money to another at a time therein limited, 
or on demand, or at sight: 

(10) "suit” does not include an appeal or an application: and 

(11) "trustee” does not include a benamidar, a mortgagee remaining in 
possession after the mortgage has been satisfied, or a wrong-doer in xmssession 
without title. 

PAET 11. 

Limitation op Suits, Appeals and Applications. 

3. Suhjtct to the provisions contained in sections 4 to 25 (inclusive), 
every suit instituted, appeal preferred, and applica- 
Dismissal of suits, etc,, made, after the period of limitation prescribed 
insdtuted, etc., after per od ]3y ^0 schedule shall be dismissed, 

of limitation. although limitation has not been set up as a defence. 


SiX3. 2 (4): 'U)EPENDANT”, — Subsequently 
bom son in a joint Mitakshara Hindu family 
— ^Liability to be sned. See 3 P,L.T. 709 
=1 P, 506=1922 P. 450, Indep^dent tres- 
passer claiming to be in possession in his 
own right does not derive liability through a 
former trespasser. 44 0. 858=44 I.A. 104= 
32 605 (P,0.). The definition of "de- 

fendant” in sec. 2 (4) must be read into sec. 
13. (19't5) 1 M.L.J. 275=58 L.W. 181=1945 
Mad. 315. 


Seo. 2 (5) 2 Easement. — See 1944 Pat. 261. 
**One Person’^. — ^An indeterminate and fluctu- 
ating body like the Sonthals and Ohatwals 
cannot acquire easement rights. 2 PX.J. 323 
=39 I.C. 868. A mere right to fish not ex- 
cluding the rightful owner is a profit a 
prendre and falls within the definition of 
easement given in sec. 2 (5) of the Act. 148 
I.C. 431=1934 P. 420. So also a right to 
cut bamboos in another’s land, 155 I.C. 966 
=16 Pat.L.T. 192=1935 P. 188. 


Sec. 2 (7) : "Good Eaith”.— W anton neg- 
liffence on the part of a legal adviser is not 
"good faith”. 3 P.Ii.X 484=46 I.O. 509. 
See 13 I.O. 260=5 S.L.B. 181. 

Sec. 2 (8).— The term "plaintijBf’ does not 
include "ghatwal”. Ghatwal does not claim 
through his father. 17 C.W,N. 137—40 0. 
173. Mere transfer of title does 
c»use of action. 24 I.C. 216: 7 M.X.A. 323 
{353>. As to purchaser from Government, see 
28 C.W.N. 66=1924 0. 394. A succeeding 
toatandar claims under his predec^sor. So, 
adverse possession against the previous holder 
operates equally as bar to a Suit by the si^ 
cessor against 'the vendee of watan lands. 00 
C.G-M. — 425 


B. 21=129 LG. 145=1931 B. 24. 

Sec. 2 (10). — "Suit” does not include an 
appeal. 8 B.B. 397. 

/8eo. 3 : Scope op SECmoN.-y-Sec. 3 is man- 
datory and a suit or an application shall be 
dismissed even if limitation has not been 
set up. 24 C.L.J*. 467=21 C.W.N. 564; 39 
I.C. 154=11 Bur.L.T. 73; 29 I.O. 476=19 

C. W.N. 970. See also 155 I.O. 588=1935 N. 

109; 152 I.C. 939=1935 A. 92; 62 I.A. 80 
=57 All. 242=1935 P.O. 85=68 M.L.J. 665 
(P.C.). But see 23 I.O. 360; 16 1.0. 418; 42 
I.C. 536; 32 I.O. 785; 34 0. 941 (P.B.); 1933 
A.L.X 1283; I.L.B. (19371 61=1936 

Nag. 285; I.L.B. (1939) All. 990=1939 A.L. 
.T. 1127=1940 All. 29. Seo.^ 3 is mandatory 
and leaves no room for equitable considera- 
tions. 167 10. 217=1942 Pat. 335. Sec. 3 
applies to everv suit including suits concern- 
ing mosoues, religious endowments, and lands 
end buildings dedicated to religious uses. 40 
P.L.B. 319=1938 Lah. 369. An application 
to execute an award under the Bombay Oo- 
operatiee Societies Act falls within sec. 3 and 
the Limitation Act is applicable to such an 
application. 40 Bom.L.B. 889=19.38 Bom. 
424. The principle is applicable even to an 
appellate Court. 1936 N. 285; I.L.E. (1937) 
Nag. 61. Though limitation is not pleaded 
or raised in the trial Court, the appellate 
Court before which the plea is first raised 
must take notice of it if it appears to that 
Court that the suit is barred by 
time. 20 Pat.L.T. 124=1939 Pat. 421. No 
doubt the plea of limitation can be urged at 
any stage having regard to sec. 3, but when 
a party does take the appropriate defeu'^e but 
does not put before the Court* materials to 
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Hxplanation . — suit is iutsituted, in ordinary eases, when the plaint is 
presented to the proper officer ; in the case of a pauper, when his application 
for leave to sue as a pauper is made; and, in the case of a claim against a 
company which is being wound up by the Court, when the claimant first sends 
in his claim to the official liquidator. 


su&tain that defence, it is difficult foi the 
Court sitting in appeal to give effect to the 
cotttenlion. 64 C.L.J*. 513=1936 Gal. 382. 
Court has no power to relie^^e a suitor on the 
giound of hardship or mistake. 30 S.L.R. 
242=165 I.C. '91=1936 S. 169 (Application 
under 0. 22, r. 9, C, P. Code). A combina- 
tion of claims in one action can be split into 
its component parts each of which comes 
under its own rule of limitation. 130 I.C. 
574=1931 Lf. 309. A Court is not bound to 
take notice mo motu* of the fact that an appli- 
cation made to the trial Court was barred by 
limitation. 1929 A. 485=121 I.C. 552. But 
see also 1930 A. 699; 1940 Eang.L.R 273= 
1940 B. 207. In an application for transfer of 
execution, the transferring Court should in- 
vestigate the question of limitation when 
raised, as it is the proper Court to decide 
such ohjections under sec. 39, C. P. Code. 
1929 M. 199=29 L.W. 246. Any Court h^- 
ing an application for‘ execution made to ‘Ht 
must 6%o motu determine the question of 
limitation. It has not only power but duty 
to determine such question. 1930 A. 699. Sec. 
3 as not affected by sec. 151, C. P. Code. 57 
I.C. 15. Inherent powers of Court cannot be 
invoked to evade limitation. 43 M.L.J. 184 
=1922 M. 417 (2). Court is assumed to have 
decided plea of limitation unless contrary is 
shown. 8 Pat.L.T. 494=1927 P, 261. The 
question whether a suit is within time must 
be decided primarily on the basis of the ;plain- 
tiffs’ own pleadiugs and not on the basis of 
defence set up. 1933 L. 404. See also 1933 
li. 491=34 P.L.B. 841. It is in the discre- 
tion of the Judge or the officer appointed in 
that behalf to accept an application beyond 
office houis, and if the discretion is exercised 
in favour of a litigant it could not be said 
that the discretion was not properly exercised. 
Where an application for execution is present- 
ed to an officer appointed to receive such ap- 
plication on the last day of limitation beyond 
office hours, the presentation is valid. No 
ratification by the Judge is necessary for such 
presentation. I.L.B. (1938) Nag. 451=1938 
Nag. 46. Sec. 3 is mandatory and leaves no 
room for equitable considerations. 197 I.C. 
217=1942 P. 335. 

^'SuiT*^. — Sch. I prescribes periods of limi- 
tation for bringing suits and sec. 3 does not 
to defences. 1 P.B. 1916=32 I.C. 485; 
40 I.C. 820=1917 M:.W.N. 327; 40 I.C. 358 
=6 L.W. 593. But see 41 M. 102=33 M.L. 
X 309 (A person whose right to set aside an 
aHenation is barred cannot attack the aliena- 
tion by way of defence to a suit for posses- 
sion brought by the alienee). Exemption 
from Ihtnitation cannot be recognised apart 
from what the Limitation Act itself pro- 
vides. 37 M. 186=24 M,L.X 96; 62 0. 66 
=1935 O. 333, IHsqualificalaon of a proprie- 
tor under the Court of Wards Act is no 


ground for exemption from limitation. 16 
I.A, 60=46 C. 694=23 C.W.N. 531=1918 P, 
0. 180=36 M.L.J. 210 (P.O.); 28 I.C. 818= 
19 C.W.N. 1193. An application to execute 
a decree of a Baroda Court sent to British 
Court is governed by the local law of the 
Court where the application to execute is fil- 
ed and will be rejected if barred by that Act. 
40 B. 504=18 Bom.LB. 481. The Act applies 
to appeals from Bevenue Courts to the District 
Judge. 25 I.C. 703=17 O.C. 254. The Act 
does not apply to a reference to a Judge cn an 
Older by a Deputy Kegistrar of the Chief 
Court. ‘38 I.O. 563=9 Bur.L.T. 226. Plea of 
prescriptive right, i.e., positive limitation can- 
not be taken at any stage. 1928 N. 203. Sec. 
3 does not apply to the case of a claim by a 
liquidator against the company. 8 E. 581 
=1931 E. 72. Application by Official Assig- 
nee under sees. 7 and 36, Presidency Towns 
Insohency Act is equivalent to ^^suit” for 
the purpose of this section and Art. 109. 59 
M. 1020=1936 M. 778=71 M.L.J. 289 (P.B.). 

Date op institution. — For purposes of 
Limitation Act a suit must be deemed to be 
instituted on the date on which the plaint 
is presented to the proper officer even in the 
case of suits where leave under 01, 12 of the 
Letters Patent is necessary. Therefore a suit 
is within time if the plaint is presented to the 
piopei officer within the period of limitation 
even though leave under Cl. 12 of the Letters 
Patent is obtained after the expiry of such 
period. 44 C W.N. 604, Where a memoran- 
dum of appeal is presented to the Court on 
the last day of limitation with in- 
sufficient Court-fee and the deficiency in 
Court-fee is subsequently paid by the appel- 
lant of his own accord, the appeal must be 
deemed to have been presented only on the 
date when the Court-fee is paid in full, and 
is therefore out of time. 165 I.C. 57=14 L. 
W. 249. See also 1938 M.W.N. 257=1938 M. 
560— (1938) 2 M.L.J. 135. When an amend- 
ment has been allowed and a date has been 
fixed for filing the amended plaint the presen- 
tation of the amended plaint relates back to 
the original presentation of the plaint, and the 
date of the original presentation of the plaint 
has to be taken to be the date of institution 
of the suit for the purpose of see. 3. 14 Bano*. 
383=1936 Bang. 508. Where a plaint in 
suit presented within the period of limitation 
is returned for want of pecuniary juris'^iction, 
and the plaint is reduced in its scope in order 
to get over the difficulty of want of jurisdic- 
iton and represented to the same Court on a 
date on which a new suit would be barred, it 
may be treated as a continuation of the pre- 
vious, suit ; the Court returning the plaint has 
power to receive the plaint with a reduced 
scone on re-presentation. 49 L.W. 25=1939 
M.W.N. 449=1939 Mad. 397. See also 1940 
Mad. 689=(1940) 1 M.L.X 590. Begistration 
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of a document having been refused oa 
3 — 11 — 1928, a suit was instituted on 
1 — 12 — 1928 under see. 77 of the Begistra- 
tion Act. The defendant who was a lunatic 
died on 15 — 12 — 1928, without a guardian ad 
litem ha\7ing bean appointed at all. His heirs 
were substituted on 18 — — ^1929. Heli, the 
suit was instituted on 1 — 12 — 1928 and not on 
18 — 12 — 1929, when the heirs of the deceased 
defendant were substituted; it cannot be said 
that, Leeause there was no guardian ad litem 
appointed for the lunatic defendant, there 
was no legally instituted suit against him. 3S 
C.W.N. 900 = 1934 C. 833. Where the person 
against whom an appeal is to be presented is 
a minor, the appointment of a proper guar- 
dian is not a necessary preliminary to the fil- 
ing of an appeal, although it is necessary be- 
fore the appeal can be properly heard and 
disposed of. The appeal therefore must be 
deemed to have been presented in time by cal- 
culation of the date when it was actually pre- 
sented. 1936 P.W.N. 321=1936 Pal. 153. 

Consent or Agreement of Parties — 
waiver. — ^Where the plea of limitation is 
waived though the suit is time-barred, the 
decree following is a consent decree and thus 
not appealable. 47 I. A. 200=18 A.L.J 625 
=24 C.W.N. 1055 (P.C.)=39 M.L.J. 68 (P. 
C.). There is no estoppel against a statute. 
Parties cannot waive or contract themselves 
out of the Law of Limitation. 38 M. 374= 
21 I.C. 21=25 M.L.J. 264. See also 44 I.C. 
570=3 Pat.L.J. 132; 54 A. 573=1932 A. 273 
(F.B.); 18 I.C. 595=17 C.W,N. 518; 1924 O. 
127=26 O.C. 324. Willingness to pay barred 
instalments in previous suit does not operate 
as estoppel. 24 I.C. 507. 

Onus. — The plaintiff must prove from his 
own allegation that his suit is not barred by 
limitation. He cannot rely on defendants 
allegations. 6 P.B. 1912=12 I.C. 453 (2). 
Burden of proof — Suit for recovery of depo- 
sit — ^Plaintiff^s case prima facie within time-y 
Defendant must plead and prove that parti- 
cular demand was made and refused beyond 
period of limitation. 1934 A. 11. 

Plea when can be raisep. — The question 
of limitation can be taken at any time in the 
course of proceedings. 1 Pat.L.J. 221=36 I. 
C. 960. See also 35 I.C. 337; 20 I.O. 360; 
1933 N. 130=29 H.L.E. 272. Plea of Imita- 
tion may be raised for the first time in first 
appeal. 45 B. 920=23 Bom.L.R. 279=1921 

B. 381; 1933 K. 130. But see 60 I.C. 280; or 
in second appeal. 46 C. 455=47 I.O. 25 — 22 

C. W.N. 994; 20 I.C. 360; 25 I.O. 354; 63 I. 
C. 785; 1928 K. 203; 1930 C. 703; but all 
facts necessary to support the plea of limita- 
tion must be apparent on record if^ limitation 
is pleaded in appeal for the first time, 1923 
C. 283 (2). See also 44 I.C. 890 ; 16 I.O. 418 ; 
13 I.C. 792=84 P.B. 1911; 49 A. 809=102 
I.C. 1=1927 A. 589; 27 Punj.L.B. 870; 16 
1926 L. 451; 1934 R. 329=13 R. 43; 1936 
C. 382. Sec. 3 does not lay upon an appellate 
Court the duty of dismissing suits filed out 
of time in the original Court, unless its atten- 
tion is drawn to it. 42 1.0. 536. See also 28 


I.C. 378=28 M.L.J. 115; L7 I.C. 638 = 8 N.L. 
R. 174; 4 Pat.L.J. 645=52 I.C. 125. 

Period to obtain sanction not excluded. 
— ^Where the plaintiff who wanted to sue a 
native prince applied to the Government of 
India for previous sanction and it took four 
years to obtain the same and by that time the 
suit had become barred, the four years period 
could not be deducLed. 30 Bom.L.R. 1463. 

Explanation — ‘‘Suit INSTITUTED'^ — 

mere claim against a company in compulsory 
liquidation is not by virtue of the explanation 
to see. 3 a “suit iiisiituted” within the mean- 
ing of see. 3. The “Explananon” meiely en 
acts that in the case of a suit {i.e., a pioceed- 
mg instituted by the presentation of a plaint) 
against a company which is being wound up 
by the Couit, the institution of such a suit is 
for purposes of sec. 3 advanced to an earlier 
date, namely, the date when the claim was 
first sent in to the Cffi *ial Liqudator. 60 I. A. 
13=54 A. 1067=1933 P.C. 63=64 M.L.J. 403 
rP.C.). A suit is instituted on the day on 
which the plaint is presented. 27 C. 814; 31 
0. 75; even if insufficiently stamped pro- 
vided the deficiency is supplied within the 
time allowed by Court. 27 Cal. 814; 31 Cal. 
75. See also 1940 Mad. 689= (1940) 1 M.L.J. 
590; 1939 Mad. 397. The presentation of a 
plaint to a Court which has no jurisdiction to 
try the suit cannot be said to be the institu- 
tion of the suit, even though the plaint has 
been accepted as being in order and register- 
ed. But when a plaint is presented to a Court 
having jurisdiction and that Court accepts the 
plaint as being in order, it must be held that 
the suit has been instituted. Merely because 
at some later stage, as the result of a finding 
on the value of the subject matter of the suit, 
it is found that the plaint should have been 
presented to another Court having jurisdic- 
tion and that the p'^aint is leturned for pre- 
sentation to that Court, it does not mean that 
the suit has not been instituted. And when a 
plaint has been so returned and re-presented 
to the Court having jurisdiction, the date of 
institution of the suit is the date on which 
the plaint was originally presented and not 
the date on which it is re-presented. 1941 
Mad. 711 =(1941) 1 M.L.J'. 629. But when 
deficiency in Court-fee is subsequently paid by 
a partv of his own accord, the apT>'*aJ must 
be deemed to have been presented only on the 
date when the Conrt-fee is paid in full. 165 
I.O. 57=44 L.W. 249. Plaint presented on 
the last day after Court hours to the Judge. 
65 I.C. 674; 34 A. 482 (F.B.). The plaint 
must be presented to an officer authorized to 
receive it. 12 A. 57=18 W.R. 172; 8 M. 411. 
Similarly, in the case of appeals. 15 M. 78; 
19 C. 747; 12 A. 129; 20 M. 319=7 MX.J. 
259; 16 C. 250. But see 37 P.L.R. 124=1935 
L. 124 (2). A pauper suit commences for the 
purpose of limitation on the day when the 
petition to sue in forma pauperis is presented 
to the Court. 32 Boia.L.R. 1343=1931 B. 
47 (2). See also I.LR. (1938) Nag. 183= 
1937 Nag. 36; 41 Bom.L.R. 784; T.LX. 1943 
B. 721=1944 B. 63=45 Boin.L.R. 1002; 45 
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Where the period of limitation preserihed for any suit, appeal or 
application empires on a day when the Court is closed, 
Where Court is closed appeal or application may be instituted, pre- 

when period e^^es, re-opens. 


Boia.L.E. 544=1943 B. 292. Also for pur- 
pose of application of rule of ^lis pendens’ 
under sec. 52, T. P. Act. 1936 M. 853=71 
M.L.J. 301, j3ut to save limitation, when ap- 
plication to sue as pauper is rejected, permis- 
sion of Court should be obtained to pay Court- 
fee on original plaint. 41 C.W.N. 537=65 C. 

L. J. 151 = 1937 C. 241. Such permission will 
not be given when application to sue as pau- 
per was not hona fide, but was made merely to 
gain time to pay Court-fee. 166 I.C. 796= 
1937 N. 36, The plaint is presented when it 
is handed over to the proper officer in the 
prothonotary’s office. The obtaining of the 
leave of the Judge under cl. 12 of the Letters 
Patent in a case where such leave is necessary 
and the admissison of the plaint does not af- 
fect in any way the presentation of the plaint 
for the purposes of the Limitation Act. 36 
BomXJt. 84=1934 B. 91. Plaint filed by 
pleader not only authorized in writing — ^Not 
valid presentation. 39 C.W.N. 534; 44 L.W. 
528=165 I.C. 659 = 71 M.L.J. 604=I.LR. 1937 

M. 320=1937 M, 239. But see 63 C 733=40 
C,W,N. 730. The effect of secs. 3 and 9, is 
that all questions of limitation have to he 
decided under the Act, and once time h^ be- 
gun to run, no subsequent disability or inabi- 
Bty stops it, and no equitable grounds for 
suspension of the running of the titne or of 
the cause of action outside the provisions of 
-secs. 4 to 25 of the Act can be relied on or 
added to those provisions. I.L.E. (1939) Bom. 
173=40 Bom,L.R, 1134=1939 Bom. 1. 

Secs. 3 and 4. — ^If a plaintiff, availing him- 
self of the option given to him under O. 2, 
R. 3, C. P. Code, has united several causes of 
action against the same defendant before a 
Court competent to try not necessarily those 
causes of action separately but the suit as a 
whole when those causes of action are com- 
bined, the question of limitation under secs, 3 
and 4 of the Limitation Act has to be regarded 
with special reference to the juris'liction of 
that Court to try the suit and no^ to the juris- 
diction of the other Courts which have been 
able to try those suits when split up had they 
been br-^ught before them No restr’etion can 
be impTed on facilities given by O. 2, 
E. 3 to a plaintiff to join several causes of 
action because it happens that another Court 
liiight have tried one of tho«e causes of action, 
sued on. The law "of limitation should not 
be unduly strained to bar a suit any more 
than it should be strained to allow it to be 
tried. 1941 Mad. 786= (1941) 2 M.L.J. 244. 
Courts have no power to invent new grounds 
of exemption from limitation. I.L.R. 1942 
M. 562=1942 M. 487= (1942) 1 M.L.J. 472. 

Sec. 4: AppmcabtiiITV. — ^T here is a mark- 
ed distinction in the scope and purpose of 
secs. 4 and 14 of the Limitation Act. Sec. 14 
provides for the exclusion of certain periods 
in eomimting the per od of lin^itation. Sec. 4, 
•on the ether hand, has nothing to do with 


computing the period of limitation. What it 
provides is that where the period prescribed 
expires on a day when the Court is closed, the 
appHeation, etc., may be made on the day the 
Court re-opens. There is nothing in sec. 4 
which alters the length of the prescribed 
period. 62 I.A. 80=57 All. 242=1935 P.C. 
85=68 M.L.J. 665 (P.C.); I.L.E. (1937) N. 
217=1937 Nag. 215; 1940 N.L.J. 227=1940 
N. 401; 1940 N.L.J. 607=1941 N. 100=I.L. 
E. 1941 N. 144. Sec. 4 has nothing to do with 
computing the period prescribed under sec. 
19. Consequently, an acknowle ’’gment signed 
after the expiration of the period prescribed 
by see. 19 cannot be brought within time by 
the application of sec. 4. I.L.R. (1941) Nag. 
144=1941 Nag. 100. See also 1937 Lah. 642; 
45 L.W. 72=1937 M. 367. Sec. 19 cannot 
include the period extended by sec. 4. Where 
the period of three years prescribed for a suit 
on a promissory note expires during a period 
when the Court is closed, an acknowledgment 
of liability or endorsement made after such 
date but before the re-opening of the Court 
will not serve as a fresh starting point of 
limitation. 1937 Mad. 367= (1937) 1 M,L.J. 
262=I.L.R. 1945 M. 634=1945 M. 137= 
(1945) 1 M.L.J. 38; 1938 A. 606=I.L.E. 1938 
iUl. 861. ^ Sec. 4 applies to cases where a de- 
^ite period of limitation is given in the sec. 
tion, not applicable to conditions in the de- 
cree. No Court has power to alter the terms 
of the decree when it has become final so as 
to extend the time allowed for payment. 41 
A. 47=48 r.C. 353=16 A.L.J. 892. In ordei 
to enable a party to avail himself of the provi- 
sions of sec. 4 of the Act, it must be shown 
that the suit is instituted in a Court which 
bad jurisdiction to entertain the suit. \^ere 
the Court in which the suit is instituted on 
the^ re-opening day after a vacation is a Court 
which has no pecuniary iuris'iiction to enter- 
tain the suit, and the plaint is returned to be 
filed in proper Court, the plaintiff is not en- 
titled to deduct the period of the vacation in 
calculating the period of limitation. 48 C. 
W.N. 187. The furnishing of security or the 
deposit of costs is not an application within 
the me'^ning of sec. 4. An appellant to the 
Federal Court who deposits the printing char- 
ges does not move the Court to do anything. 
19 Pat. 123=20 P.L.T. 905=1939 Pat. 667 
(P.B.). Even if it be assumed that the appli- 
cation for obtaining a copy of the decree doe«! 
not strictly fall vi+hin the purview of sec. 4, 
the^ general principle underlying this section^ 
which has been reproduced in see. 10, General 
Clauses Act, must be given effect to, namelv 
that where an act or proceeding is allowed to 
be done on a certain day, then if the Court 
or office is closed on that day, the act or pro- 
ceeding shall he considered as done or taken 
in due time if it is done or taken on the next 
day on which the Court or office is opened. 
1938 Lah. 707. Sec. 4 has no application 
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where a eeitain date has been ifixed for pay- 
ment by agreement of parties. 56 I.C. 495= 
1. Pat.L.T. 227. But see 12 I.C. 810=7 N.L. 
R. 176. Whether applicable to L. P. appeals. 
2 L. 127=1921 Lah. 26; and an application 
to hie an appeal in forma pauperis. 30 C. 
790. The provisions of see. 4 are quite gen- 
eral and apply to an application under sec. 12 
(2) of the Oudh Courts Act. 14 Luck. 138= 
1938 O.W.N. 706=1938 Oudh 186; 1942 O. 
W.N. 106=17 Luck. 628 = 1942 Oudh 240. 
Where the time for presenting an application 
expires whi"e a Court is closed, the applicant 
may present it to Court on the date when 
it opens again. The date of presentation goes 
back to the day when it ought to have been, 
but could not be, presented. 120 I.C. 377. 
The period allowed by sec. 4 is not intended 
to be cut down; and a litigant should not be 
deprived of his right to go to a normal Court 
subject to normal procedure because a Court 
of a very special nature — ^the Village Court — 
happens to be open to him. A plaintiff is 
therefore entitled to wait for the re-opening 
of the Munsiff’s Court after the vacation in 
order to avail himself of sec. 4 of the Limita- 
tion Act, though the suit may be cognizable 
in the Village Court and there is no compul- 
sion to go to the Village Court which might 
be open on the day the period of limitation 
expired. The Court of the lowest grade in 
sec. 15, C. P, Code, refers to Courts subject 
to the Code and cannot refer to a Village 
Court. I.L.R. (1940) Mad. 684=51 L.W. 179 
=1940 Mad. 495= (1940) 1 M.L.J. 220. kn 
application to the Civil Court under 0. 21, 
E. 89, C. P. Code, to set aside an execution 
sale held by the Collector, is one in respect 
of which the benefit of sec. 4 of the Limita- 
tion Act can be availed of. The fact that the 
Court of the Collector was open when the limi- 
tion expired does not make sec. 4 inapplicable. 
40 Bom.L.E. 15‘^=1938 Bom. 209. As to pre- 
sentation of appeal, see 1931 P. 60=130 I.C. 
265 (1). Sec. 4 applies to suits under sec. 77 
of the Eegistration Act. 12 1.0. 33= 
16 C.W.N. 20. Also to applications under sec. 
54 of the Provincial Insolvency Act, 1920. 
1933 M.W.N*. 1049. Section is not apph’cable 
to the period of grace allowed by sec. 31 (1), 
Limitation Act. 36 B. 268=12 I.C. 811=13 
BomL.R. 1153. But see 15 I.C. 439=15 O. 
C. 373. The principle laid down in sec. 4 of 
the Act and in sec. 10 of the General Clauses 
Act is not applicable to the period of limita- 
tion prescribed by a pre-emption decree for 
the payment of money. 67 I.C. 772=3 LL J, 
310=1921 Lah. 6 (F.B.). Sec. 4 of the Limi- 
tation Act and sec. 10 of the General Clauses 
Act give expression to the sreneral principle of 
law enunciated by the maxims Tjex non cogit 
ad impossihilia — ^the law does not compel a 
man to do that which he cannot possibly per- 
form, and Actus cmiae nemmem gravabit — 
an act of the Court shall prejudice no man. 
These sections do not in any way expend 
the period of limitation, nor do they furnish 
any data for computation of time; 
they merely embody a rule of elementary 
Justice that if the time allowed by statute to 


do an act or to take a proceeding expires on a 
day when the court is closed; it may be done 
on the next sitting of the court. I.L.E. (1943) 
All. 84=1942 A.LW. 635 = 1942 A.L.J. 592 
=1942 All. 429 (F.B.). Secs. 4 to 25 are not 
confined in their application to periods pres- 
cribed in the Limitation Act but extend also 
to periods prescribed by other general Acts 
such as the C, P. Code. 43 M.L.J. 168=45 
M. 785=1922 M. 268. See also 44 M. 817= 
1921 M. 651=41 M.U. 84 and the cases cited 
on the point under sec. 1. Section applies to 
application under sec. 68 of the Prov. Ins. 
Act. 9 E. 150=1931 E. 209. Although a 
party cannot extend a period allowed by law 
for doing an act in Court by his own act, yet 
if the Court is closed on the last day of that 
period, he is entitled to do the act on the 
first opening day. 12 I.C. 810=7 N.T .E. 176. 
See also 19 N.L.E. 116=1923 N. 246; I.L.K. 
(1937) 2 Cal 612=1937 Cal. 454 (application 
for substitution of heirs of deceased appel- 
lant). Payment under a compromise decree 
on re-open‘ng day. 60 I.C. 894=19 A.L.J. 
49=1921 All. 44; 20 A.L.J. 543=1922 A. 
195. Eenewal of promissory note by mana- 
ger on re-opening date to stave off filing of 
suit — ^Expiry of three years period during the 
holidays. See I.L.E. 1945 M. 634=1945 M. 
137= (1945) 1 M.L.J. 38. When the period 
prescribed for a suit to recover a debt ex- 
pires during the Court vacation and before 
re-opening the debt is assigned, the suit 
brought by the assignee on the re-opening day 
is within time. 19 I.C. 820=15 Bom,L.E. 
348. If the last day when, the debt could 
have been enforced was a public holdiday and 
on the next re-opening day the debtor is adju- 
dicated an insolvent, the debt is provable in 
insolvency. It is not necessary for the credi- 
tor for the purpose of keeping his debt alive, 
to file a suit on the re-opening day after 
intervention of the insolvency. 55 M. 630 
1932 M. 287=62 M.L.J. 256 (P.B). The sec. 
tion avails only where there has been a 
sentation to the proper Court. 47 I.C. 624 
=8 L.W. 256. See also 1937 Lah. 464=173 
I.C. 740; 41 C.W.N. 956; 48 C.W.K 187; 
1937 Nag. 215=I.L.B. (1937) Nag. 217; 68 
M.L.J. 665 (P.C.) noted supra. ^ Suit filed m 
wrong Court — Deduction of holiday not per- 
missible. 43 M.L.J. 579=1923 M. 114 (2). 
See also 11 L. 12—1929 L. 425 ; 27 A.L.j. 
976=118 I.C. 670=1929 A. 677j LL.E. 
(1937) Nag. 217=1937 N. 215. Wrong Court 
—Presentation on re-opening 
of holday if aGowaHe. ^ 

AL.X 310. See also 44 M. 817— 1921 M. 
654=41 M.L..T. 84; 36 M. 131=21 M.L.J. 
1000 ‘ 48 O.W.N. 187. Court closed— Mean- 
iaff of — Officer absent in camp — Applicabili^ 
of section. See 29 I C. 449=38 M. 295 (I\ 
B.\ The absence of a presiding officer of 
a Court is not tantamount to the Court being 
closed during the period of his leave within 
the meaning of see. 4 where the office of the 
Court is open and the establishment of the 
Court is present, 1933 L. 239 =34 P.L.B. 
338. But see 15 L. 308=1934 L. 622 (1). The 
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5. Any appeal or application for a review of judgment or for leave to 


Original Side of the Bombay High Court is 
not closed within the meaning of the section 
in order to dispose of summary suits on 
negotiable instruments. 25 Bom.L.R. 1296 
=1924 B. 144. So also in the case of filing 
short cause suit when provision had been 
made for ui^ent business. 51 B. 848=29 
Bom.L.I?. 981=1927 B. 480. Application to 
set aside dismissal for default — Court work- 
ing with special permission of the High Court 
— Application piesented on the next day — 
Good ground for excusing delay. 17 L.W. 
413=1923 M. 489. The period of limitation 
mentioned in sec. 4 must be understood not 
only as prescribed in the Schedule but also 
as qualified by secs, o to 22 of the Act. Wheie 
the three years period prescribed by sec. 8 
expired dui ng the va ation of the trial Court 
and the plaint was presented a month later 
on the date when the Court-re-opened, held, 
that sec. 4 aT)plied to the case and that the 
plaint was within time. 1928 MW.N. 796 = 
1928 M. 1255. Suit on piomissory note — 
Courts being closed for summer recess — 
Assignment of note on re-opening date — Suit 
filed on same day is maintainable. 52 L.W. 
221=1940 Mad. 908= (1940) 2 M.L.J. 251. 
Where an alleged payment is made at a time 
beyond 3 years of the execution of a promis- 
sory note, the piovisions of sec. 4 cannot be 
invoked to extend the prescribed period under 
sec. 20. 1939 A.W.R. (HC,). 153=1939 All. 
252. The endorsement of payment on the 
back of a promissory note made more than 3 
years after its execution but during the close 
holidays of the Civil Courts does not give a 
fresh start of Tmitation under sec. 20 and 
sec. 4. I.L.B (1938) All. S61=l93H A.L.X 
1183=1938 AU. 606. See 1938 M. 683=47 L. 
W. 726. See also 61 M.L.X 675=34 L.W. 
650=54 M. 286=1932 M. 129. Suit by plain- 
tijff after attaining mo.iority). (Plaintijf can- 
not be allowed any extension of time to save 
limitation merely on equitable considerations 
unless the extension is urovded for by the 
statute. [1920 M. 1 (P.B.) and 1924 L. 40, 
Bef.] 146 T.C. 939=1933 L. 615. Period 
for preferring appeal expiring during vaca- 
tion, copy of application filed after re-open- 
ing and appeal preferred immediately after 
obtaining copies — Limitation is saved. 6 E. 
743. See 11 L. 111=1930 L. 216. See also 
13 P. 632=1934 P. 3675 1934 P. 4. Where 
the period of limitation for filing an appeal 
has expired during the vacation the only pri 
vilege which is granted to the appellant under 
sec. 4 of the Limitation Act is that he may 
file his suit or appeal on the day upon which 
the Court re-opens and on that particular day 
alone. If he delays in making his application 
for a copy until that day, then he is apply- 
ing for a copy when the period of limitation 
has already expired and the extension grant- 
"Cdl by the application of see. 4 cannot be 
combined with an extension tinder sec. 12 of 
the Act. LL.B/(1942) Mad. 868=55 L.W. 
426=1942 M.W.N. 503=1942 Mad. 604= 
£*42) 3 MX.J. r04. Bee also (1943) All. 84. 
though sec. 4 allows an appellant to file an 


appeal on the opening day of the Court 
though time has expired when the Court was 
closed, it does not operate so as to extend 
the prescribed period of limitation. In com- 
puting the period of limitation the proper 
method is to take what is primarily the pres- 
cribed period and then add to it the periods 
which are excluded by reason of sec. 12 or 14 
or such 1 ke. If these perio'ls all taken toge- 
then happen to expire on the date on which 
the Court is closed, the party can wait and 
file an appeal on the date when the Court re- 
opens. I.L.B. (1946) Lah. 107. A plaint fil- 
ed in wrong Court was returned. It was re- 
presented after holidays as holidays inter- 
vened. Limitation was saved under sees. 14 
and 4 of the Act. 33 C.W.IST. 221=1929 C. 
315. 

Secs. 4 and 12. — After filing an award in 
Court, the respondent served a notice on the 
petitioner on 21st November, 1941 and ob- 
tained judgment in terms of the award under 
sec. 17 of the Arbitration Act on 22nd 
December, 1941. Later on the same day the 
petitioner presented an application to set 
aside the award. The last day of the period 
prescribed by Art. 158 of the Limitation Act 
for m-'ldug v«ucli an application, viz., 21st 
December, 1941, being a Sunday, was a dav 
on wh’ch the Court was closed. Sef, that 
sec. 4 of the Limitation Act did not expend 
the period in cases where the last date of the 
period was a dav on whi^h the Court was 
closed, but only gave to the party concerned 
the right to make the application on the dav 
that the Court re-opened, although the period 
had in fact expired and that, therefore, the 
privilege which that section conferred upon 
the petitioner did not pre'’‘udice the right 
of the respondent to obtain judgment ^ in 
terms of the award on the expiry of thirty 
days fr^m tie da'*'e of the service of +he no- 
tice and that consequently, the Court had 
juris ■’iction to pronounce iudoTuent in terras 
of the award on 22nd December, 1941. I.L. 
R. (1942) 2 Cal. 160=1942 Cal. 566. 

Secs. 4 Am> 20. — Sec. 4 does not prescribe 
a period of limitation but merely enaMes a 
suit, the limitation of which has expired dur- 
ing the time when the Courts are closed, to 
be filed on the reopening day. It does not 
add to any period of limitation. According- 
ly, a payment made after the expiry of limi- 
tation but (luring the ^olid^ys when the suit 
could not be filed, cannot be nleaded to save 
limitation. 1946 A.W.E. (C.G.) 175=1946 

O.A. (O.C.) 175=1946 O.W.N. 224. 

Sec. 5: AppLICABllirrY.-— An application 
for l°ave to anpe-'l to His Maiestv in Conn- 
eil comes within the purview of sec. 5. 1923 
A. 536; 1923 O. 93=26 O.C. 24. Sec. 5 con- 
templates an appeal that is to be in'sti+uted 
for the first time and not an appeal which 
has already been instituted but is amended 
later on account of any defect in the memo- 
randum of appeal. The section cannot be in- 
voked by an appellant who s(>eks to implead 
a necessary party after the limitation for the 
appeal. 42 P.L,B. 355=1940 Lah. 314. 
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other appKcation to which this section 
Extension of period in made’ applicable ^ [by or under any enactment] 

certain cases. being in f(5i*ce may be admitted after the 

period of limitation prescribed therefor, when the lopellani or applicant satisfies 
the Court that he bad sufficient cause for not preferring the appeal or making 
the application within such period, 


LEG. BEF. 

1 Substituted for the words ^*by any enact- 
ment or rule” by Act X of 1922, sec. 2, 


Where a Privy Council appeal was dismissed 
a,b incompetent, an application for review 
does not come within the purview of the sec- 
tion. 36 C,W.N. 40 = 1932 C. 171. The pro- 
visions of sec. 6 are not applicable to an ap- 
plication for a final decree in a mortgage suit 
under Art. 181 and the Court has, therefore, 
no discretion under see. 5 to extend the period 
of limitation prescribed by Art. 181; 62 I. 

A. 80=57 All. 242=1935 P.C. 85=68 M.L. 
J, 665 rP.C.); 1946 M. 38 = 59 L.W. 150= 
(1946) 1 MX.J. 192. Where a Privy Coun- 
cil petition is not presented within the time 
prescribed owing to an agreement between 
the applicant and the opposite party not to 
continue the litisfation further but to accept 
as final the decision of the High Court, but 
the opposite party goes back on the agree- 
ment and files an application for leave to 
appeal, there is sufileient cause for the appli- 
cant not presenting his application within 
time. 181 I.O. 248=1938 Lah. 836, The sec- 
tion applies to applications under O. 22, 0. 
P. Code. 36 A. 235=12 A.L.J. 299, But 
,^ee also 1922 L. 131. See. 5 is expressly made 
applicable by O. 22, r. 9, C. P, Code, to an 
application to set aside abatement for which 
time can be extended for ^^sufSeient cause”. 
54 A. 280=1932 A. 459, See also I,L.R. 
1938 M. 275=1938 M. 218=1938 1 M.L.J. 
54=46 L.W. 898=1938 M,W,N. 14; 
1935 L. 443. Sec. 5 is not to be 
invoked when a person acts in ignorance 
of specific provisions of law and thereby 
misses his remedy. 1940 A.W.R. (B,R.) 55= 
1940 R.I). 159. Sec. 5 does not apply to 
applications to set aside execution sales under 
C. P. Code. I.LR. (1939) 1 Cal. 452=69 C. 
LJ. 138=43 C.W.N. 383=1939 Cal. 310. 
There is no general discretion given to the 
Court to waive the period of limitation, or 
to extend it in hard cases. Sec. 5 does pro- 
vide for extension in certain cases, but this 
section only applies to appeals or applica- 
tions to which this section has been made 
specifically applicable; it does not apply to 
applications under O. 41, r. 19, C. P, 
for it has not been specifically made to apply. 
The provisions of O. 41, r. 18, C. P. Code, 
read with Art. 168, Limitation Act, are ex- 
harstive. There is therefore no infierent 
power remaining to the High Court ex 
(letita jusUtiae to allow appeals which are 
time-barred, or to set aside an order dismis- 
sing an appeal under O'. 41, r. 18, C. P. Oo'^e. 
See. 5 has not been made applicable to appli- 
cations under 0. 44, r. 1 and hence if such an 
^a^b’cation is out of time, no extension can 
be'' allowed. 15 Luek. 390=186 I.O. 161. 
Sec; 5 applies to prbceedings under Provin- 


cial Insolvency Act, 33 I.C. 730=80 P.W. 
R. 1916; 18 L.W. 808=1924 M. 400 (1). 

The provisions of sec. 5 cannot be applied 
to the case of a creditoris petition under sec. 
9 of the Provincial Insolvency Act, because 
such a petition is not an application within 
the meming of see. 78 of that Act. 55 M. 
766 = 1932 M. 352=63 M.L.J. 152. See also 
1933 L. 821. Sec. 5 may be appFei to the 
applications under O. 41, rr. 17 and 19, C. 
P. Code. 1924 M. 114=45 M.L.J. 813=47 
M. 171. Whether section applies to applica- 
tion under sec. 17, Provincial Small Cause 
Courts Act. 24 C.W.N. 380=31 C.L.J. 197. 
See also 1922 M. 186 (2)=42 M.L.J. 484=45 
M. 628; 102 10. 228=1927 N. 238; 34 L.W. 
795=61 M.L.J. 710; 1933 P. 134=14 Pat. 

L. T. 20. See notes under sec. 17, Provin- 
cial Small Cause Courts Act. A Small Cause 
Court Judge has jurisdiction to excuse delay 
in deposit under O. 9, r. 13, C. P. Code. 1922 

M. 186 r2)=42 M.L.J. 484 = 45 M. 628. 
Applicability — U.P. Revenue Manual, Rule 
1057 — Appointment of Registrar Qanungo by 
Collector — Appeal — ^Delay — ^Power of Com- 
missioner to excuse. 18 R.D. 710=16 L. 

B. 82 (Rev.). In the absence of any rule 

or enactment mak'ng sec. 5 applicable to an 
application for execution of decree the sec- 
tion does not apply to such an application. 
44 I.C. 570=3 P.L.J. 132. Neither sec. 5 
nor sec. 18 appl es to cases under see. 47, 0. 
P, Code. 23 IC. 240. The Court cannot 
extend the time prescribed by Art. 158. 18 

C. L.J. 35=18 C.WN. 626; 8 L. 274=1927 
L. 273. Section does not app’y to suits. 30 
3SrL.R. 294=149 I.C. 956=1934 N. 145; 87 
I.C. 17=1925 O. 369; 56 C. 135=1929 C. 
214; 32 C.WN. 935. Except where there 
are special rules made by the High Court ex- 
tending the provis'on of sec. 5 of the Limi- 
tation Act to applications for setting aside 
ex parte decrees, the Courts do not have the 
power to have recourse to the provisions of 
sec. 5, or enlarge the period prescribed bv 
Art. 164 by resorting to sec. 151 of the C. 
P. Code. The Nagpur Judicial Commission- 
er’s Court has not framed any rules under 
sec. 122 of the C. P. Code extending the 
application of see. 5 to Applications for set- 
ting aside ex parte decrees and so that Court 
has no such power. 1934 N. 43=144 X.C. 
394. See also 40 Bom.L.R. 957=1938 Bom. 
459; 40 C.W.N. 83; 1936 Lah. 672. Sec. 
5 does not apply to applications under Art, 
164 to set aside ex parte decrees. 1922 L, 
266; 2 B. 655=1925 R. 187; 1927 L. 342 
=100 I.C. 936; 1933 R. 110=144 I.C. 980. 
In the case of a restoration application under 
O. 9, r. 13, C. P. Code, see. 5 of the Limita- 
tion Act has no appKcation. 1943 A.L.W. 
517. Section does not apply to , applications 
under O. 9, r. 9, C. P, Code. 1928 M. 556; 
49 B. 839=27 Bom.L.E. 1150; 1933 P. 557. 
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See aUo 51 All. 487=1929 A. 127; 53 B. 
453 = 1929 B. 262. Noi to application undei 

O. 21, r. 90, C. P. Code. 1934 A. 314. Nor 
to application to restore appeal dismissed for 
default of prosecution. 142 I.C. 185=1933 
R. 96. Section has no application to proceed- 
ings under the Land Acquisition Act. 1927 

P. 333=103 I.C. 295. But see 1928 L. 263. 

Nor to appeals from Special Magistrates 
under sec. 39 of Ordinance II of 1932. 60 

C. 571=37 O.W.N. 195=1933 C. 124. See 
also 1939 Sind 78 j I.L.E. 1939 K. 378 (Ap- 
peal under see. 476-B, Criminal Procedure 
Code); 1937 A.L.J. 365=1937 AU. 466 (Ap 
peal to Sessions Judge from conviction undei 
sec. 124- A, Penal Code); 1941 A.W.R. (H.C.) 
122=I.L.B. 1941 All. 356=1941 All. 207. 
The High Court has power to frame a rule 
making the provisions of sec. 5 applicable to 
applications to set aside ex parte decrees. 

47 M. 824=1925 M. 14=47 M.L.J. 409; 53 

B. 453=1929 B. 262. See. 5 does not apply 
to extend the period of 30 days provided by 
Art. 166. 2 P.W.R. 1919=50 I.C. 610. Sec- 
tion does not apply to an application under 
O, 21, T. 89, C. P. Code. 1925 O. 411=87 I. 

C. 722; 1933 R. 8. The period of limitation 
under Art. 166 being fixed by statute and 
not by the Court, it cannot be extended under 
sec. 148, C. P. Code, or under see. 5, Limi- 
tation Act. 148 I.C. 1082=1934 Pesh. 25. 
The proviso to sec. 5 can be applied to ex- 
tend the time which is limited by a section 
which is mandatory. 99 1.0. 779=1927 N. 
165. Where limitation is prescribed by spe- 
cial rules made by the LQgh Court, sec. 5 
does not apply to txtend the time. 110 1.0. 
719=50 AU. 865=1928 AIL 708. Question 
of limitation does not arise when both Courts 
— ^District Court and Additional District Jud- 
ge's Court — are part and parcel of the same 
District Court. 1928 N. 199. An applica- 
tion for review of judgmnel must be made 
within 90 days of the passing of the judg- 
ment and it is only when sufficient cause is 
shown that the time can be extended imder 
sec. 5. 1931 A.L.J. 103=1931 A. 218. Sec. 

5 applies to an application for review of 
an order passed under Companies Act. 116 
I.C. 427=1929 N, 185. Applicability of 
sec, 5 to Income-tax Act, sec. 66. See 1937 
Lah. 876. Sec. 29 of the Act makes it quite 
clear that sec. 5 would not apply for the pui- 
pose of extending the period of limitation 
prescribed by a special law like that embodi- 
ed In the Registration Act. 42 C.W.N. 1174. 
Minority is a factor to be taken into account 
when considering circumstances which justify 
the application of sec. 5. Applications for 
the extension of time under sec. 5 have to 
be more liberaUy construed iu favour of 
minors than other litigants. I.L.R. (1939) 
Lah, 433=1939 Lah. 439. Sec. 5 applies to 
appeals under Agra Tenancy Act, 1901. 14 
R.D. 538f. Also to applications under sec. 6, C. 
B. Tenancy Act, 20 N.L.J, 84. Also to ap- 
peals under sec. 112-B of the Bihar Tenancy 
Act. 9 B.l^ 360. Sec. 5 may be applied to 
an application by a landlord for pre-emption 
^der 6 of the 0. B. Tenancy Act. 20 


Construction. — Sec. 5 should be liberaUj 
constiued so as to advance substantial jus- 
tice. 31 I.C. 876=13 A.L.J. 1101. See also^ 

20 I.C. 3=159 P.W.R. 1913; 78 I.C. 953 
=17 S.L.R. 306=1925 S. 60; 1929 C. 240. 
Delay of one day in presenting an appeal is 
as fatal as delay of any longer period. 38 

I. C. 464=10 S.L,R. 165. In considering the 
question of “sufficient cause” under sec. 5, 
the equities on which secs. 4 and 14 are based 
mar be taken into account. The existence 
of circumstances mentioned in secs. 4 and 14, 
may, therefore, be regarded as a sufficient 
ground for excusing the delay. 1941 M.W. 

N. 9^9*= (1940 2 M.L.J. 873 - 1SI4J2 M. 170. 

Del\y not Expiained. — ^When the delay 
is not sufficiently explained it should not be 
excused under sec. 5. 25 I.C. 30=12 A.L. 

J. 837. See also 26 I.C. 472=16 M.L.T, 547; 
I.L.E. 1937 N. 494; 1937 Nag. 65; 1937 Pat. 
528; 10 I.C. 210; 1923 L. 144 (1); 4 L.L.J. 
475=1923 L. 95; 3 L.W. 109=32 I.C. 579; 

50 C.L.J. 397. Each day's delay to be ac- 
counted for. 103 I.C. 498=1927 L. 717; 14 
L. 656=1933 L. 681; 39 P.L.R. 89f (1); 20 
Lah.L.T. 115. Burden of proof is upon per- 
son claiming relief under this section. 30 

242=165 I.C. 91=1936 S. 169. 

Delay in Getting Copies.— When the 

copy of the trial Court's judgment has been 
obtained before the expiry of the period of 
limitation, the time spent in obtaining the 
same cannot be added under sec. 5 to the end 
of the period of limitation. 148 1.0. 81S 
(1)=1934 L, 464. Though there is no abso- 
lute necessity to obtain a copy of a judgment 
on review, it may kelp in drafting the 
pounds of appeal. Hence the period taken 
in obtaining such a copy may be excluded in 
computing time for appeal. 1946 A.M.L.J. 26. 
Where the appeal was filed late on account 
of delay in getting copies and the same was 
due to the mistake of pleader's clerk, there 
is no sufficient cause to excuse delay. 21 A, 
L.J. 817=75 1.0. 254=1924 A. 176; 82 I.C. 
484=1925 O. 189 (1); 1932 M.W.N. 328. A 
Court is not bound to show indulgence to a 
litigant who has not been prompt in applying 
for copies preparatory to filing an appeal. 
1923 L. 96; 24 S L.R. 415=1931 S. 58=132 
I.C. 473; 1936 O.W.N. 1109=1936 0. 9; 1936 
R.D. 327; 38 P.L.R. 903=1936 Lah. 693. 
But where the delay was caused by the officer 
of the Court, it was held that this was suffi- 
cient cause for not filing the appeal in time. 
13 I.C. 943 (1)=9 A,L.J. 15. See also 23 I. 
C. 874; 13 1.0. 850; 1922 L. 415; 9 I.C. 381 
=189 P.WJfc. 1911; 1930 L. 129. Where the 
delay was due to the appellant's ignorance 
of the procedure of the copying department 
and the consequent failure to get copies ia 
time, held, the Court could excuse the delay. 
8 O.W.N. 191=1931 O. 314. Where a per- 
son makes an application for a copy of judg- 
ment so late as within 3 days of the expiry 
of the period of limitation for filing an ap- 
peal and chooses to obtain it by post and geta 
it after the period of limitation, the delay 
in the transit cannot be excused and time 
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cannot be extended under sec, 5. 1942 O.W. 

N. (B.E;.) 214=1942 A.W.R. 131=1942 O.A. 
(Supp.) 151. See also 35 I.C. 233. Where 
an application for leave to appeal under sec. 
449, Cr. P. Code, was presented out of time, 
and the delay was due to a mistake on the 
part of the jailor, held, there was sufficient 
cause for excusing the delay. 54 0. 52=1927 

O. 307. A mistake in the copyist office in 
not preparing copies of the judgment and 
decree is a sufficient cause. 25 I.O. 26 (1); 
10 I.C. 210=55 S.L.R. 47. See also 161 I. 
0. 457=1936 L. 132; 38 P.L.R. 852=1936 L. 
670; 38 P.L.B. 903=1936 L. 693. But 
where delay in filing an appeal is caused by 
the supply of wrong information to the copy- 
ing department, a person making the appli- 
cation is not entitled to deduction of time 
as of right. 155 I.C. 588=1935 N. 109. 
Non-availability of a copy of a decree is 
sufficient groimd for excusing delay in filing 
an appeal in time. 22 I.O. 919=26 M.L.J. 
356. See also 1937 L. 691=39 P.L.R. 34; 
39 P,L.R. 897. The fact that the whole 
countiy was in disturbed state in 1942, and 
that it was not easy for litigants to appeal 
in Court to make applications or take deli- 
very of copies of documents applied for by 
them, within a reasonable time of the copies 
being ready, would constitute '^sufficient 
cause’’ entitling litigants to ask the Court to 
condone the delay in making applications to 
Court, even when the applications are late 
after excluding the time requisite for obtain- 
ing copies, the period of pendency of other 
proceedings and the period of the recess of 
the Court. 224 I.C. 160=1946 P. 417. Where 
the delay on the part of an appellant for ap- 
plying for copies is caused by the advice, 
erroneous though it be, received’ by the appel- 
lant from his advocate, that is a sufficient 
cause for excusing the delay under sec. 5, 
Limitation Act. 1946 Bom. 437=48 Bom.L. 
B. 97. Delay in filing copy of judgment — ^In- 
ability to file due to accidental loss of papers 
Extension of time ought to be granted. 100 

I. C. 19=28 P.L.E. 1=1927 L. 734. See also 
12 P. 36=13 PatX.T. 612=1932 P. 349 
(Copy^ of order appealed from filed out of 
time in one of the two connected appeals). 
The time for obtaining a copy of judgment 
of the first Court should be exclu<^ed. • 1928 
A. 416. See also 1936 L. 1007, Where there 
was a delay of over three months in deliver- 
ing a simple jud^ent which at tBe bottom 
contained a note in the Judge’s handwriting 
that it was delivered in open Court after 
notice, and an application to excuse the delay 
is filed under sec. 5 in respect of an appeal 
against such a judgment on the ground that 
the party was ignorant of the date of the 
delivery of judgment, it was held that the 
delay ought to be condoned. 1940 A.M.L. 

J, 43. Whether the provisions of see. 5 can 
be applied in second appeal when there was 
no application to that effect in the lower Ap- 
pellate Court. 175 I.C. 33=1938 Nag. 233. 
See also 1936 L. 1007. In a case where the 
appellant was guilty of a certain amount of 
unnecessary delay, bnt in view of the prac- 
tice of the Court which prevailed, namely, 

G.C.M.— 426 


to exclude under sec. 12 (2) the whole peiiod 
taken m obtaining a copy of the decree, held^ 
the appellant had '‘sufficient cause” for the 
delay, and the Court would therefore excuse 
the delay under sec. 5. I,L.B. (1937) Bom. 
421=38 Bom.L.E. 1281=1937 Bom. 64. 

Discretion of Couet. — The Court under 
sec. 5 has a discretion to excuse the delay in 
filing an appeal; and if it applies its mind 
to the question and exercises its discretion 
judicially after considering all the circum- 
stances it will be acting correctly. 152 I.C. 
419=11 O.W.N. 1359. See also 48 P.L.R. 
325. The period for pi ef erring an appeal 
cannot be extended simply because the ap- 
pellant’s ease is hard and calls for sympathy, 
nor will the Couits extend the period of limi 
tation merely out of benevolence to the partj 
seeking lelief. A Court granting the indul- 
gence must be satisfied that there was dili- 
gence on the part of the appellant and that 
he was not guilty of any neglieence whatso- 
ever. I.L.B. (1938) Nag. 409 = 1938 Nag. 

156. See also 1937 Nag. 65. The appellate 
Court normally will not interfere with the 
discietiob exercised by the lower Couit in 
admitting or rejecting the application^ for 
condonation of delay under see. 5, Liniita- 
tion Act, unless it appears that the_ discre- 
tion has not been exercised at all or if exei- 
cised, it violates judicial principles. Where 
the Court does apply its mind and considers 
in a judicial maimer the explanations offered 
by the applicant for the delay and comes to. 
a conclusion against the applicant’s submis- 
sion, the appellate Court will seldom inter- 
fere with such discretion. 1945 O. 
W.N. 1=1940 Oudh 94. So far as 

the Madras High Court is concern- 

ed, it is settled that the inherent power of 
Court under sec. 151, 0. B. Code, cannot be 
utilised to take the place of an express pro- 
vision extending sec. 5 of the Limitation Act, 
to an application under O. 41, r. 21, 0. P. 
Code, to excuse the delay in seekmg to set 
aside an ecs parte decree passed on appeal- 
It is desirable to frame a rule similar to 
41, r. 19 C^) so as to make sec. 5, Limitation 
Act, applicable to petitions under 0. 41, r. 
21. 1944 M.W.N. 522=1944 Mad. 571= 

(1944) 2 M.L.J. 121. Where the lower ap- 
pellate Court exercises a judicial discretion 
in such matters, High Court would not inter- 
fere in second appeal, even if it might have 
taken another view, had it been the lower ap- 
pell«ite Court. 45 A, 432=21 A.L.J. 319 
=1923 All. 455. See also 14 1.0. 59=9 A.L. 
J, 292; 130 T.C. 840 (2')=1931 A. 28; 1938 
Fat. 413, Where the discretion has be^ 
exercised arbitrarily, it may be challenged in 
second anpeal. 1933 A. 294=1933 A.L.J*. 

561; 1937 Pat. 528; 1938 Pat. 413.^ Where 
there are conflicting views on a certain point 
and the delay caused in filing the appeal is 
caused by adopting one of the views, even 
though the Court takes the contrary view, 
it can extend the time under sec. 5. 196 L 
0. 654=194t Pesh. 74. A new ruEng or a 
new statement of the law by High Court can- 
not be pleaded as a 'sufficient e&use^ for ex- 
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using the flleay jh filing an. appeal. 
1942 O.A. 340=1942 O.W.K 439= 

1942 Oudh 447. Sufficient cause — CTn- 

certainty in the law as to proper remely. 
See I.L.B. (1942) Nag. 487 = 1941 N. 308. 
The worJs '^sufficient cause” in see. 5 have 
to he liberally construed. The test is whe- 
ther negligence, inaction or want of hona 
fides can be imputed to the applicant. The 
exercise by the Court of its discretion to 
excuse the delay would to a certain ex+ent be 
detrimental to the respondent who has in the 
meanwhile acquired valuable rights, but. the 
question has to be approached from the point 
of view of the applicant’s conduct rather than 
of the advantage gained by the respondent. 
1941 M.W.N. 989= (1941) 2 M.L.J. 873. See 
also 1942 Oudh 125. An order extending 
time under sec. 5 should give sufficient indi- 
cation that the discretion given by the law 
has been judicially exercised. 59 C. 388=1932 
C. 482. If the lower appellate Court has 
come to a definite finding as to 'sufficient 
cause’ for filing an appeal beyond time, High 
Court will not interfere in second appeal. 
20 C.W.N. 1303; 1 P.L.J. 485. See also 14 
I.C. 244 (1); 33 LC. 808; 88 P.R. 1916= 
35 LC. 67; 36 LC. 614=92 P.P. 1916; 103 
I.C. 90 (1)=28 Punj.L.E. 257=1927 L. 908; 
1930 A.L.J. 1256=1931 All. 28 (1) (Second 
appeal against order refusing time). Where 
the necessaiy papers have not been filed along 
with the memorandum of appeal, it is open 
to the Court to excuse the delay. 36 C.L.J. 
3 j? 9 = 1923 C. 261. Under special circum- 
stances the High Court can (has extended) 
extend the time by more than 5 years for 
prefernng a Letters Patent appeal. 34 LC. 
584. In the admission of appeals filed out of 
time, the discretion of the appellate Court 
should not be fettered by anv definite or 
crystallised set of rules. 31 LC. 705=19 C. 
W.N. 1113. See also 59 C. 781=1942 0. 

589; 1941 A.M.L.J*. 57. The High Court will 
refuse to interfere with the discretion of the 
Judge Tn a Letters Pa+ent appeal. 1922 L. 
170. An order granting an application for 
extension of the period of limitation for 
filing an appeal under el. 15 of the Letters 
Patent ^CaPntta) without giving notice of 
the application to the respondent is irregu- 
lar and is liable to be set aside. 46 O.W. 

N. 131=I.L.B. (1942) 1 C. 403=1942 C. 606. 
Where the last day of limitation expired on 
a holiday and an application was made for 
copies on the re-opening day and the appeal 
was filled s soon as soon as the copies were 
r^eived, it was held that, even deducting the 
time spent in obtaining copies, the appeal 
was time-barred. 35 LC. 233=79 P,R. 1916. 
"Sufficient cause” is a question of fact and 
there can be no second appeal as to the exer- 
cise of discretion bv the lower Court. 88 P. 
R, 1916=^5 LC. 67. Puniab Chief Court 
will inter-Pere in exceptional eases, particu- 
larly in cases of change introduced by the 
new Puniab Courts Act, on the ground of 
erroneous legal advice. 33 LC. 808=18 P. 
W-R 1916. Appeal fifed without copy of 
decree— Appellant asked to file on next hear- 
ing day--^opy filed after expiry of limita- 


tion — ^Delay excused. 14 I.C. 244; 1930 E. 
182. Where more than 3 years after the 
decree-holder’s death, his minor legal repre- 
sentatives apply to be brought on record, 
the delay can be excused, 26 0.0. 244=1924 

O. 83. Where the parties are living in the 
same village anZT there is a delay in apply- 
ing to add the legal representative on the 
death of one of the parties, the benefit of see. 
5 should not be extended to such a case. 1940 
A.W.R. (B.R.) 128=1940 O.A. 779. When 
the time for appealing is once passed, a very 
valuable right is secured to the successful 
litigant and the Court must be fully saUsfied 
of the justice of the ground for an extension 
of the time for attacking the decree. 20 I.C. 
513=17 C.L.J. 596. See also 45 LA. 25= 
1917 P.C. 179=41 M. 412=34 M.L.J. 63 
(P.C.); 1942 M. 170= (1941) 2 M.L.J. 873. 
Discretion of Court when to be exercised. 
1927 A. 386 = 100 I.C. 727; 1928 C. 249 (1); 
52 0. 798=1928 C. 468; 33 C.W.N. 76=1929 
C. 240. Interference by High Court with 
such discretion. 1928 L. 643; 1929 A. 31 = 
111 LC. 816. 

DotJBTFUL Point op Practice. — ^Doubtful 
point of practice is sufficient cause for delay 
in presenting the appeal beyond time. 37 
LC. 818=15 A.L.J. 200. See also I6l LC. 
251=1936 Lab. 168; 1942 Oudh 447; LL.R. 
(1942) Nag. 487=1941 N. 308; 38 Bom.L. 
R. 1281=LL.R. 1937 B. 421=1937 B. 64. 
Time may be extended when a litigant has 
been misled by a change in the practice of 
the Court. 58 LC. 408=32 O.L.J. 127. See 
also 37 LC. 818=15 A.L.J. 200; 39 LC. 54 
=13 N.L.R. 25: 58 LC. 995 (1); 52 LC. 
959. See also 48 M. 631=48 M.L.J. 384= 
1925 M. 725. Mistake as to forum of appeal 
— Connected suits with a common jud^ent 
having different forums of appeal — Absence 
of neglieence. See 17 Luck. 487=1942 Oudh 
125. As to mistaken advice given by pleader. 
See 1942 Lah. 94. Where the last day of 
limitation for an apueal was the la=?t Satur 
day of the month which was generally legard- 
ed as a holiday, but, which, however, was a 
working dav according to the in^Hvi'^ual prac- 
tice of The Commissioner. Hel the party 
may be excused for his ignorance of the Com- 
missioner’s individual practice and the appeal 
allowed to be fiPd on the next working day. 
14 L.R. 293 (Rev.) = 17 R.D. 412. See also 
1942 O.W.N. 206=1942 Oudh 362=1942 O.A. 
135=1942 A.W.R. (CC.) 156 (deliberate) 

adoption of a remedy which results in delav 
not to he excused) Vakala^namah of vakil 
invalid — ^If amounts to sufficient cause within 
the meaning of section. 102 I.C, 255=1927 
A. 816; 103 10. 587=1927 L. 618. Where 
notice of an appeal was served by affixtuie 
and it was uncertain when he got the notice. 
Eeld, that a delay of 4 or 5 days in filing the 
memorandum of cross- objections coi^l'* be con- 
doned. 15 L.R. 69 (Rev.) =18 RD. 56. 

Ex PARTE ADMISSION. — The Order admitting 
an appeal ex parte can be re-opened on the 
objection ef t’-e respondent at the hearing. 
20 LC. 513=17 C.L.X 596; 45 LA. 25=1917 

P. C. 179=41 M. 412=34 M.LX 63 (P.C.); 
29 LC. 265=71 P.W.R. 1915. See also 16 L. 
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W. 662=1923 M. 82; 1929 A. 31; 44 L.W. 
152=165 IC. 471=1936 M. 600; 1936 O.W. 
N. 1109=1936 Oudh 9. An order granting 
an appli'^ation for extension of the period of 
limitation for filing an appeal under cl. 15 
of the Letters Patent ('Calcutta) without giv- 
ing notice of the application to the respon- 
dent is irregular and is liable to be set aside. 

I. L.R. (1942) 1 Cal. 403=75 C.L.J. 419=46 
C.W.N*. 131 = 1942 Cal. 606. When an appeal 
has hem provisionally admitted, a judge can 
entertain and decide the question whether 
there was sufficient cause for extending the 
time for appeal under sec. 5. 38 B. 613=25 
T.O. 369 (2). See also 40 C, 259=17 C.W.N. 
42; 63 T.C. 726. ISx parfe admission by Dt. 
Judge — Transfer to Sub- Judge — Power of 
Conrt. 40 C. 259=17 C.W.N. 42; 1936 O. 
W.N. 1109=158 I.C. 19=1936 O. 9. Bx par^e 
admission — Pauper appeal — Application to 
excuse delay in filing appeal. 60 I.C. 212 
= 12 L.W. 500. Ex parte admission — ^If can 
be set aside by the successor of admitting 
Jud'^e. 25 T C. 746=27 M.L.J. l47. Ex parte 
admission — Objections overruled and appeal 
admitted— .Effect. 21 IC. P6=25 M.LJ. 281. 
Notice without proper order of Court is a 
nullity and cannot by mere inaction amount 
to an estoppel. 21 I.C. 96=25 M.L.J. 281. 
Ex parte admission — Sufficient cause — ^Bur- 
den of proof — ^Duty of Court to decide the 
question of excusing the delay before final 
hearing — Question of limitation — ^Power to 
decide. 54 I.C. 36. See also 3 Pat.L.T. 110 
=6 P.L,J. 444=1922 P. 47; 15 1.0. 562=8 
N.L.B. 50. 

Sufficient Cause — ^W^at amounts to. — 

1928 M 690; 9 L. 76=1928 L. 216; 54 M.L. 

J. 234=1928 M. 404; 35 C.W.N. 283 = 58 0. 
793=1931 0. 506. A Court mav give a liberal 
construction to the words '^sufficient cause”, 
but the interpre^aion should be in accordance 
with judicial principles. A client preferring 
a Hme-barred appeal under the mistaken ad- 
vice of his counsel may be entitled to the 
benefit of sec. 5, but the mistake must be 
tona i.e, made in spite of due care and 
attention. But want of care and attention is 
not "s^’fficient cause”. Piling an appeal in a 
w>*ong Court thr''ugh careVssness of the coun- 
sel is not a "sTffic'ent cause” for presenting 
the appeal to the proper Court after the ex- 
piry of the period of limitation. 146 I C 127 
=1933 0. 523 (F.B.). See also 40 C.W.N. 
<8.^1 ('Amendment of decree as ground for ex- 
tension of time). The fact that a decree is 
amended does not of itself operate to extend 
the time for appealing; where, however, there 
has been an smendment and it appears rea- 
sonable that the time for appealing should be 
exte-'ded t^-e roT»rt can excuse the delay 
under see. 5. 33 C.W.N. 958=50 C.L.J. 12= 

1929 C. 676. See also 35 C.W.N. 251=1931 
C. 578. Amendment of decree unrelated to 
grounds of appeal, if sufficient cause for ex- 
tension of time. 59 C. 1052=36 C.W.N. 218 
=1932 C. 534; 40 C.W.N. 83=165 I.C. 53. 
It is not every „ amendment that entitles a 
party to claim extension. 1930 O. 463. Where 
the date actually entered on the decree ap- 


parptly misled the appeallant, it would 
obviously be a sufficient cause for ad- 
mitting the appeal after ^ time. 1930 R. 
67. Surety for appearance of judg- 
ment-debtor — Execution petition dismis- 
sed for default of decree-holder and surety 
discharged — Application for restoration also 
dismissed — ^Appeal from order discharging 
surety — ^Extension of time not granted 1934 
L. 349.^ Memorandum of appeal was filed in 
time without the judgment and decree of the 
lower Court. Two days after expiry of limi- 
tation, the decree and judgment of the lower 
Court were filed. Held, that the case was a 
fit case for extens‘on of period under sec. 5. 
6 O.W.N. 1035=1930 O. 184 (1). Technical 
omission should be condoned and allowed to 
be rectified. 146 I.C. 517=1933 L. 224. 
Omission to mention vakiPs name in vakalat- 
nama through pure mistake is sufficient cause. 
1930 A. 112=121 I.C. 546. See also 134 l.G. 
114 ('L.)=1932 L. 134. Also where copy of 
the decree could not be got as no decree was 
found in the proceedings and where the ap- 
pella e Court granted the application for dis- 
pensing with the copy and the copy was pro- 
duced later. 1930 R. 182. See 1930 P. 63. 
Application to bring on record legal repre- 
sentatives — ^Delay in making — ^Ignorance of 
death of deceased — If sufficient cause. 155 

1.0. 610=1935 L. 478. Where an application 
by the wife for reviewing the ju'^gment pass- 
ed in a suit for restitution of conjugal rights 
by the husband was filed after long delay, it 
was excused for sufficient cause. 1930 P. 
63. Mere presentation Of an application for 
review does not entitle a litigant as of right 
to deduct the period during vhich the appli- 
cation for review remains pending. He must 
satisfy the Court that there were reasonable 
grounds for review. 15 Luck. 526=1940 O. 
W.N. 281=1940 Oudh 310. Wilful putting 
off of appeal to last date when unexpected 
contingency prevents appellant from filing 
appeal— Extension cannot be granted, 1930 
N. 121. Execution — ^Defective application fil- 
ed on the last day — Failure to get copy of 
decree owing xo misdescription — Case not fit 
for restoration. 17 R.I). 273=14 L.B. 257 
(Bev.). The applicant is only required to 
satisfy the Court that he was unable to pre- 
sent his appeal in time on account of some 
misadventure on the last date on which it 
ought to have been presented ; it is not neces- 
sary for him to account for inactivity during 
the entire period prescribed by law. 34 C.W. 
N. 1119=1931 C. 298; 1931 M.W.N. 1161. 
Where an appeal is filed beyond the time, it 
is for the appellant to show sufficient cause 
for extending the time; and for this he has 
to justify every day taken beyond time. 14 

1.. 656=1933 L. 681. Poverty of litigant is 
not sufficient cause, 48 P.L.B. 393. 

Inability without Fault. — ^When the 
Court creates a limitation and the party is un- 
able to conform to it, for no fault of his own, 
the law will ordinarily excuse him. 38 B. 
656=25 I.C- 67. See also 38 B. 653=25 I.C. 
66. Inconvenience of party to attend Court 
as per Court’s direction is not sufficient cause 
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under sec. 5. 177 I.O. 364=1938 Bang. 214. 

Merits of Case. — The Court would excuse 
the delay if there are any merits in the 
appellant's case. But when the appeal is on 
a mere technical ground, the principle of 
technicality defeating technicality may well 
be brought into play. 25 LG. 28. See also 
66 P.W.R. 1912=13 I.C. 714; 33 I.C. 546 
=14 A.L.J. 212. But see 114 I.C. 612=1929 

N. S, \^here it was held that the appellate 
Couit had no jurisdiction to touch the decree 
and decide the case on merits on the basis 
of a time-barred memo. 

Mist.\xe in Calcuiation. — Mistake in 
i'alculating period of limitation which is a 
mistake of arithmetic is not sufficient cause 
for extension. 46 I.C. 480. A bona fide 
mistake by the pleader in calculating the 
period may constitute sufficient cause, which 
must be decided by the Court having regard 
to all the facts and circumstances of the 
case. 19 I.C. 931=17 C.W.N. 807. See 
also 108 I.C. 619=1928 L. 643; 40 1,0. 425 
=13 N.L.E. 89. Where the appellant who 
filed his appeal on the 19th instead of the 9th 
December alleged that he made a mistake 
in reading the date *9^ as ^19^ in the letter 
written by CounS'=‘rs clerk, but the letter was 
not produced. Held^ that no sufficient cause 
was made for condoning the delay. 136 I. 

O. 838=1932 O, 167. But see also 59 I.C. 
937. Mistake in calculation made by an as- 
sistant in the Office of the Stamp Reporter, 
who is under no obligation to inform litigants, 
is not a sufficient ground for extending time. 
57 aL.J. 39=1933 0. 462. 

Mistake op Court. — See 16 I.C. 979= 
276 P.W.R. 1912. See also 26 O.C. 24= 
1923 O. 93; 24 I.C. 113=1 O.L,J. 193; 161 
I.C. 215=1936 L. 670. A delay in filing 
an appeal caused by the failure of the Court 
to give notice of the date of delivery of 
judgment ought to be excused. 38 I.C. 575 
=9 BurL.T. 250. See also 27 I.C, 784=8 
Bur.L.T. 99; 1930 R. 182. A litigant is en- 
titled to expect that the infringement of the 
Tule«5 and orders of the Court by the Judge 
should not hamper him in his appeal; and 
if he is allowed a reasonable time within 
which to bring that appeal the best way of 
of finding out what time is reasonable is to 
consult the relevant Article and to assume 
that the period prescribed mil be a reas^'nable 
period. No doubt, if after the expiration 
of that period, he seeks for a further period 
he mrsh then show that he has acted with 
due diligence. Where a Judge in appeal pro- 
nounced iudgment in contravention of O. 41, 
T. 30 and the parties came to know of the 
delivery of judgment only a couple of months 
later, it was held, that the aggrieved partv 
was entitled to full period allowed bv law 
eommeucing from the date of the knowledge 
of the delivery of judgment. 1941 Rang.L.R. 
213— p41 R^ng,^ 194. Mistake of Court in 
not discovering in time that the decree was 
not filed is sufficient cause, 1930 E. 235, 
Smalley Court-fee was paid as a result of 
mistake in lower Court’s judgment. Exten- 
sion of time to pay additional Court-fee is 


allowed under sec. 5. 1928 L. 737. Where, 

in spite of an order on the 25th March, 1924, 
directing the plaint to be returned for pre- 
sentation to the proper Court, it was not re- 
turned in fact till the 10th of April owing 
to delay by office, held, that the plaintiff was 
entitled to have the period between 25th 
March and 10th April excluded in computing 
the period of limitation. 144 I.C. 5=1933 L. 
611 (1). See also 71 C.L.J. 540=1940 Cal. 
530. 

Mistake op Fact. — Mistake of fact — ^Mis- 
take of Counsel’s clerk. Time can be ex- 
tended. 59 LC. 937; 34 L.W. 795=1932 M. 
142=61 M.L.J. 710. The Court can extend 
the period in favour of an appellant under 
sec. 5 if he has omitted to include the name 
of a respondent on account of oversight oi 
bona fide mistake. 26 I.C. 68=12 A.L.J. 941. 
After the error regarding ineffective filing of 
an appeal is pointed out and ample time given 
for its rectification, the excuse of carelessness 
cannot be pleaded a second tme for granting 
a further extension of time. 11 Lah.L.T. 31. 
Mistake of fact — ^Recent notification — Ignor- 
ance of. 4 L. 122=1924 L. 41. Gazetted 
holiday — Substitution of, by another day — 
Second appeal. 77 P.R. 1917=42 I.C. 343, 
Mistake of fact — Two cross-appeals — Two de- 
crees — Appellant believing in one decree is 
sufficient cause. 115 P.R, 1912=15 I.C. 140. 
So also in ease of appeal filed against a dead 
man by a bona fide mistake. 165 I.C. 201 = 
1936 Pesh. 192. A bona fide mistake as to the 
date on which the copying department told the 
applicant to come to take delivery of decree 
copy is sufficient cause to justify extension 
of time under sec. S. 9 I.C. 607=79 P.L.R. 
1911. Where an appellant has no notion at 
the time of filing his appeal that it is time- 
barred, he cannot be expected to have explain- 
ed the cause of delay at the time of filing the 
appeal. 71 P.W.R. 1911=9 I.O. 607. An 
appellant is bound to show that there has 
been no negligence, inaction or want of bona 
fides imputable to the appellant before he 
can claim an extension of time on the ground 
of a mistake of fact. 28 LC. 82=85 L.R. 
235. See also 32 I.C. 380; 104 I.C. 281= 
1928 L. 216=9 L. 7. Party misled by High 
Court’s judgment — Time should be extended. 
102 T.C. 123 (2)=1927 N. 247. 

Mistake op Law. — ^Mistake of law is per 
se no ground for exclusion of time but when 
in fact erroneous proceedings are instituted 
owing to the mistake, extension mav be grant- 
ed, 1917 P.C. 156=45 C. 94=44 LA. 218= 
33 M.L.J. 486 (PC.); 104 LC. 281. See also 
1942 O.W.N. 438=1942 O.A. 336. A mistake 
of law is not ^sufificient cause’ unless it was 
made in ^good faith’, i.e.. in spite of due care 
and attention. 18 I.C. 37=59 PJt. 1913. 
See also 1917 M.W.N. 362=39 LC. 975; 169 
LC. 398=1937 Rang. 199; 26 O.C. 56=1923 
O. 238; LL.B. (1937) Nag. 6=1936 N. 246. 
Where an application originally filed as an 
appeal, was as such, within time, but on its 
being decided by a Judge that it ought to 
be dealt with as a revision, it is found to be 
beyond time as revision, the reason for the 
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delay being the conflict of decisions as to pro- 
per renaedy, it is sufficient cause for the delay 
being excused. (1942) Nag. 487=197 

I.C. 221=1941 N.L.J. 519=1941 Nag, 308. 
Where a pardanashin lady is ignorant of the 
rules of procedure, it is not ^sufficient caused 
9 I.C. 222=8 P.W.E. 1911. A memorandum 
of appeal was filed without any stamps and 
out of time by 21 days. Held, that even 
though the litigant was a pardanashin lady, 
extension of time ought not to be granted. 
37 O.W.N. 179=146 I.O. 359 (1)=1933 C. 
796. Ignorance of law is no excuse. 117 I. 
C. 282=1929 N. 74 (13 C. 266, Bist.; 12 

B. 320 and 12 A. 741, PoU.). The time occu- 
pied by an application, in good faith for re- 
view of the judgment, although made on a 
mistaken view of tfie law, might be excused. 
1917 P.O. 146=45 C. 17=22 C.W.N. 74= 
42 I.C. 849=44 I.A. 229=34 M.L.J. 1 (P.O.). 
See also 1937 E. 199; 1944 O.W.N. 46=1944 
Oudh 193. But see 17 N.L.J. 22. An appli- 
cant for leave to appeal to His Majesty in 
Council was misled by the practice of calculat- 
ing the period of limitation for such appli- 
cation and thus filed his application beyond 
time. Held, that in the particular case the 
time should be extended. 62 I.C. 649=6 P. 
L.J. 350=1921 P. 175 (P.B.); 57 I,C. 312= 

1 P.L.T. 262. Mistake of law — Pleader’s 
mistake. Bee 1923 L. 612. See also 73 I.C. 
788. Mistake of law — ^Illiteracy of clients. 
1923 L. 208 (2). Where the appellant, being 
misled by the only reported decision on the 
question erroneously preferred an appeal from 
the decree based on an award, the time 
during which that appeal was pending may 
be deducted as a plausible excuse 
for extension of time under sec. 5 
of the Limitation Act for preferring* 
a fresh appeal from the order of the Court 
modif3rmg the award. 36 C.W.N. 1069= 
1932 C. 713. 

Mistake op Pleader. — ^An honest mistake 
made by a litigant upon incorrect advice of 
counsel is a sufficient cause for excusing 
delay. 44 A. 636=20 A.L.J. 674=1922 AU. 
490; 43 B. 376=23 C.W.N. 753=52 I.C. 897 
=46 I.A. 13 (P.O.)=1918 P.O. 135; 43 A. 
392=61 I.C. 410=1921 All. 210 (2); 101 I. 
0. 777; 46 257=105 I.C. 217=1927 

C. 829. See also 153 IC. 161=11 O.W.N. 
1530=1935 O. 108; 48 P.L.E. 325; 59 0. 781 
=36 C.W.N. 420=1932 C. 589; 14 L.E. 441 
(Eev.)=17 EB. 577. There may be cases 
where counsel may be faced with two possible 
views. In such a case if he honestly takes 
one view rather than the other, his advice 
given on the strength of this view and acted 
upon by the litigant cannot be deemed to be 
advice given negligently. Each ca<«e must in- 
evitably depend upon its own special facts and 
circumstances. Ignorance of law is no excuse 
and the presumption that the law is well 
known and well understood is particularly 
strong in the ease of responsible bodies, such 
as the Municipal Board of Lucknow which 
iiicb’ding the Chairman, has several legal 
gentlemen on it. There is not the slightest 
justification for counsel, in spite of the 
amended limitation in the matter of appeals 


to the Privy Council having been in force 
for nearly 23 years, to think or to labour 
imder any misapprehension that the old period 
of limitation was still in vogue. 1944 O.W. 
N. 118=1944 Oudh 135; 1942 Lah. 94. See 
also 48 P.L.E. 325=225 I.C. 291. A law- 
yer’s wrong advice causing an error has to 
be proved by the party. It is pertinent under 
see. 5. 45 I.C. 725; 17 I.C. 155=17 C.L.J. 
66; 16 I.C. 425=16 C.L.J. 366. There is no 
authority for the view that a mistake of a 
legal adviser, however gross and inexcusable, 
if bona fide acted upon by the litigant, will 
entitle him to the protection of sec. 5. The 
facts of each case and the nature of the omis* 
sion or mistake on the part of the legal ad- 
viser in each particular case, will have to be 
examined and scrutinized in order to find 
ont whether there has been negligence or 
gross want of legal skill in the fegal adviser, 
or whether there was merely a bona fide 
mistalce not through misconduct or negli- 
gence or want of reasonable sidll, but such 
as even a skilled person might make. It is 
only in the latter case that the litigant would 
be allowed the benefit of the section. 67 0. 
L.J. 107. Eeasonable care by a competent 
lawyer would be a sufficient cause within the 
meaning of sec. 5; to attract the operation 
of the section, it is enough to show that the 
mistake of the lawyer was of such a descrip- 
tion that it may arise even amongst legal 
practitioners of experience. A litigant 
should not be made to suffer for such error 
or mistaken advice given by counsel. 17 
Pat. 507=19 PatL.T. 309=1938 Pat. 413. 
Where the delay on the part of an appellant 
for applying for copies is caused by the ad- 
vice, erroneous though it be, received by the 
appellant from his advocate, that is a suffici- 
ent cause for excusing the delay under sec. 
5, Limitation Act. 48 Bom.L.E. 97=1946 
Bom. 437. Mistaken advice given by a legal 
practitioner may in the circumstances of a 
particular ease ^ve rise to sufficient cause 
within the meaning of sec. 5, though there is 
centainly no general doctrine which saves 
parties from the results of wrong advice. 
(1934 Oudh 360, Eev.) 31 SL.E. 672=41 0. 
W.N. 1189=46 L.W. 219=39 Bom.L.B. 1021 
=1937 P.O. 276 (P.C.). See also I,L.E. 
(1938)^ Nag. 409=1938 Nag. 156 (Party be- 
ing misled by wrong information given bv 
pleader’s cleTk not sufficient cause). 43 P. 
L.E. 502=1942 L. 94. Where owing to his 
ill-health counsel was not able to pay per- 
sonal attention to an appeal and filed it out 
of time acting on a mistake of his clerk in 
reading the date of the order appealed 
against, it was held that it was a case in 
which the party was not remiss and that there 
was sufficient cause which prevented the ap- 
peal from being filed within time. 1940 A. 
L-J". (Supp.) 18. It would be dangerons pre- 
cedent fn allow the benefit of sec. 5 because 
a litigant’s counsel filed an affidavit to say 
that the delay was due to counsel’s illness. 
1940 A.L.J. (Supp.) 18. Mistake of pleader 
— ^Eecalling order excusing delay, 45 G. 798. 
Mistake of pleader being omission to file 
copy of decree. 17 I.C. 155=17 C,L.J. 66. 
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The true test is whether the litigant has acted 
under honest, though mistaken belief, formed 
with due care and attention. 12 I.C. 677, A 
legal ad'riser’s mistake to justify an extension 
under sec. 5 must be a 'bona ‘fide one. 95 P. 
R. 1917=43 I.C. 317. See also 45 I.C. 512 
= G9 P.W.R. 1918; 63 I.C. 726; I.L.R. (1937) 
Nag. 507=19 N.L.J. 273=1937 Nag. 97; 
1936 Nag. 246; I.L.R. (1938) Lah. 379=1938 
Lah. 81; I.L.E. 1938 Nag. 409; 1938 Nag. 15o; 
1939 Rang.L.R. 639=1940 Rang. 14; 14 

Luck. 701=1939 Oudh 245; 1941 O.W.N. 
1282; 1941 Pat. 108=22 Pat.L.T, 549; 32 
I.O. 640 = 37 P.W.E. 1916; 1923 L. 612; 101 
I.C. 363 (1); 1927 E. 20=5 Bur.L.J. 187; 
LIO I.C. 533; 6 O.W.N. 1042=1930 O. 49 
(2); 1929 M. 91. The plaintiff is not enti- 
tled to the benefit of see. 5 where he has act- 
ed in good faith on the advice of counsel 
which advice has been given negligently, 
even though honestly. 149 I.C. 239 = 11 O. 
W.N. 653=1934 O. 360. Mistake of pleader 
— ^Memorandum not signed by pleader — Ex- 
tension of time. 63 I.C. 726. See also 1923 

L. 402; 1 E. 584=1924 E. 148. A mistake 
of law by an advocate is not by itself a suffi- 
cient cause. 11 I.C. 812=4 Bur.L,T. 175. 
See also 27 I.C. 639; 37 I.C. 815=10 Bur.L. 
T, 221; 49 I.C. 1000; 1923 P. 140=63 I.C. 
278=6 Pat.L.J. 237; 1927 L. 92; 7 A.I.Cr. 
E. 28; 5 Bur.L.J. 227=101 I.C. 363 (1). In 
a special jurisdiction case valued at Es. 6,000 
and filed in Sub-Court, the appeal w^as wrong- 
ly preferred by the same pleader to the Dis- 
trict Court which rejected it. Appeal was 
then filed in High Court out of time. It was 
held that there was no reasonable doubt as 
to the foruu and the delay was not excused. 
31 Bom,L.R. 954=1929 B. 393. See also 
1933 L. 568=144 I.C. 627. But see 152 I. 
C. 323=1934 Pesh. 57; 152 I.O. 155=1934 

M. 637 (1)=67 M.L.J. 902. The decree, as 
framed by the lower Court, was not clearly 
worded. The respondent himself was mis- 
led in choosing the wrong forum and it was 
he who was the first to file his appeal in the 
District Court instead of the High Court and 
it was only subsequently that appellant filed 
liis appeal to the District Court within time. 
'Seld, that the provisions of sec. 5 were ap- 
plicable and the period during which the ap- 
peal remained pending in the District Court 
should be excluded. 161 I.C. 251=1936 L. 
168. A wrong advice of a pleader acting on 
a statement of the Court clerk not to apply 
for the copy of the judgment until the copy 
of the decree was drawn np was held to be 
not a bona fide mistake. 7 E. 18=1928 E. 
116. Mistake of vakil — ^When a sufficient 
cause. See 1929 M. 91=112 I.C. 307. But 
a plead er^s gross carelessness is no ground. 
114 I.C. 101=1929 S. 32; 131 I.C. 507= 
1931 E. 80. See also 142 I.C. 185=1933 E. 
96; 144 I.C. 41=1934 N. 52. Where a plea- 
der whose power has terminated with pro- 
ceedings in trial Court does not take steps 
to* find out whether or not the apneal has 
been properly presented, he acts without due 
care and attention, and as he delays in the 
hope that the irregularity might escape de- 
tection, it does not form' proper cause for 


the delay in filing the appeal. (59 C. 781; 
7 E. 18 and 5 N.L.E. 25, Eel.) 145 I.C. 760 
=29 N.L.E. 295=1933 N. 219. The fact 
that a party is a minor and the next friend 
is a pardanashin lady or that the pleader 
acting for them has been negligent or i^o- 
lant cannot amount to sufficient cause with- 
in the meaning of sec. 5 of the Limitation 
Act. A saitor must suffer for the negligence 
or ignorance or gross want of skill of his 
legal adviser. 19 N.L.J. 273=I.L.R. 1937 N. 
507=1937 N. 97. The client has his remedy 
against the defaulting legal adviser. 131 I. 
C. 507 (1) = 1931 E. 80, An honest oversight 
of an advocate is a sufficient cause. 34 C.W. 

N. 119. Where the counsel made a bona file 
mistake in failing to get a fretsh power of 
attorney after the death of the party for im- 
pleading the legal 1 epresentatives, the Court 
could extend the time under sec. 5. 133 LC. 
877=32 P.L.E. 389. See also 150 I.C. 731 = 
1934 L. 444 (2); 36 P.L.R. 277=1934 L. 
1011; 1937 N. 65=I.L.E. 1937 N. 494. 

Mistake op Pleader^s Clerk. — ^Where 
decree amount could not be deposited in 
Comt in time as required by sec. 17, Provin- 
cial Small Cause Courts Act, owing to the 
bona fide mistake of the vakiFs clerk in mis- 
laying the challan, held, there was sufficient 
cause to excuse the delay. 1932 M. 142=34 
L.W. 795=61 ML.J. 710; see also 1938 Nag. 
156=I.L.E. 1938 N. 409. Frav^d of pleader^s 
clerk, if sufficient excuse. 36 P.L.E. 284= 
1934 L. 986 (2). Negligence of pleader’s 
clerk is no sufficient cause. 101 I.C. 448= 
1927 P. 232; 110 I.C. 374=1928 L. 488; 
1929 S. 206. But see 108 I.O. 619=1928 L. 
643, where a bona fide mistake by a pleader’s 
clerk in calculating the period was excused. 

‘ See also 32 C.W.N. 935=1929 0. 214=56 C. 
135; 110 LC. 837=1928 M. 690, where a 
clerical mistake of vakil’s clerk in omitting 
the name of the only contesting respondent 
in the cause title while copying was excused 
and the respondent’s name was added after 
period of limita+ion. In the case of delay 
due to mistake of a clerk, the sole test is 
whether the appellant has acted with reason- 
able diligence. 1929 A. 351=119 I.C. 447. 
[44 I.A. 218=33 M.L.J. 486 (PC.) Folk; 
1926 A. 252 and 1925 O. 189 and 374, Disc.] 
Where by a bona fide mistake of the clerk, 
an earlier judgment of the same date and 
same month but of a different year was filed 
along with the memorandum of appeal and 
subsequently on discovery of the mistake the 
counsel prayed to have the correct judgment 
filed when the time for presenting the appeal 
had expired, held, that the mistake being 
bona fide, the time should be extended. 33 
P.L.E. 1085=1933 L. 1. See also 136 I.C. 
838=1932 0. 167; 59 I.C. 937. 

Good faith — ^I p necsessart. — ^In finding a 
^^suffieient cause” under sec. 5 of he Limita- 
tion Act, a man’s good faith would have to- 
be kept* in view but that "good faith” is 
more in general sense of that word as gram- 
matically understood rather than in the sense 
in which it has been defined in sec. 2 (7) of 
the Act. 225 LC. 291=48 P.L.E. 325. 

N3SGLIGEKOE OP GUAB3)iAK.-~46 LC. 68 = 



The Indian Limitation Act (IX of 1908). 


3407 


S. 5] 


5 O.L.J. 153. See aUo 30 I.C. 211 = 2 OX. 
X 325. 

Negligence of Party. — A Court bhould 
not excuse under sec. 5, delay due to gross 
carelessness. 55 I.O. 271=44 B. 175. See 
also 22 0.0. 379=55 I.C. 837; 37 I.C. 503 = 
12 N.L.B. 171; 55 I.C. J7; 24 S.L.B. 415= 
1931 S. 58; 10 O.W.N. 1247=1934 O. 10 (1); 
11 O.W.N. 256=1934 O. 131 (1). A party 
who is negligent in complying ^ith the rules of 
the Court is not entitled to the benefit of 
sec. 5 of the Act. 47 P.L.R. 193 = 1945 Lah. 
233. The negligence of a sei vant in the per- 
formance of the duties entrusted to him does 
not amount to sufficient cause. 55 I.C. 17. 
See also 52 I.C. 225 (2) = 4 Pat.L.J. 381. 
One of several persons not impleaded as res- 
pondent due to carelessness — Time cannot bo 
extended. 99 I.C. 619 = 1927 L. 118. Where 
on the last day of limitation a person though 
he missed the earliest train fails to avail him- 
self of the time available after he reached the 
place and presents the appeal after Court 
hours is not entitled to the indulgence of the 
Court as he has not been prompt in seeking 
his remedy. 1942 O.W.N. 475=1942 O.A. 
376=1942 Oudh 488. 

Onus. — ^It is the duty of the litigant to 
imow the last day on which he can present 
his appeal and if there is delay, the burden 
rests on him of adducing strict proof of the 
sufficient couse on which he relies. 41 M. 412 
=45 I.A. 25=34 M.L,J. 63 (P.C.); 1931 S. 
68=132 I.C. 473=24 SX.B. 415. 

Power op Successor. — An order made by 
one Judge extending time owing to delay in 
getting copies' of decree should not be inter- 
fered with by his successor. 50 I.C, 882. 
See also 50 I.C. 374. 

Pauper Appeals. — The provisions of sec. 
5 apply to applications for leave to appeal 
as pauper. 17 Luck. 628=1942 O.A. 57= 
1942 O.W.N. 106=1942 Oudh 240. An ap- 
peal presented after time with full stamp 
may be admitted if a previous application for 
leave to appeal as pauper was presented with- 
in time and rejected. 74 P.E. 1916=36 I.C. 
84. See also 1935 O.W.N. 162=1935 O. 231; 
34 P.W.E. 1912=13 I.C. 73. Delay in filing 
an , application for leave to appeal In forma 
pauperis cannot be condoned. 101 I.O. 320 
(i) Tq 27 N. 107 ; 9 ’'at.L.T. Grq. An appeal 
was filed as one against an order in execu- 
tion but the Court required, party to pay ad 
valorem Court-fee. The party applied for 
leave to appeal as pauper and was allowed. 
26 A.L.J. 847=1928 A. 499. 

POVEETT. — ^Poverty is not a sufficient cause 
within sec. 5. 22 I.C. 884=7 L.B.E. 90. 

Sickness. — ^Appellant unwell in the last 
portion of limitation — Piling his appeal two 
days later — ^The two days’ delay would be 
excused. 6 E. 571=1928 E. 165. But see 
119 rC. 678=1930 N. 132; 1931 C. 298=58 
0. 549=34 C.W.N. 1119. Where the appli- 
cant suffered from acute apendicitis a week 
before the expiry of limitation for filing a 
revision petition and so was unable to file 
it till 16 days after expiry of the period of 
limitation, it was held that the delay in filing 
the revision should be excused. 1942 N.L.J. 


311. Where no reason is shown why the ap- 
plicant during the time of his alleged illness 
should not have given instructions to his ad- 
vocate which woiSd have enabled him to pre- 
sent the appeal within time and there is no 
medical certificate or any other corroborative 
evidence to support his allegation in the affi- 
davit that he was HI, the applicant fails to 
discharge the onus that lies upon him to 
satisfy the Court that he had sufficient cause 
for not preferring the appeal 'within time. 
14 B. 155=1936 E. 183. 

Want op Stamps. — ^Delay in filing an ap- 
peal owing to the non-availability of stamp 
on the last day for filing the appeal will be 
excused. 37 I.C. 211 (1)=1 P.L.J. 163; 3 

P.L.J. 74=42 LC. 675 (1); 1923 L. 513 (2). 
Application for copy accepted by copying 
department without demand for copying fee 
— ^Deduction of time taken for obtaining 
copies allowed. 38 P.L.E. 903=1936 Lah. 
693. 

Insufficient Stamp.— One day's delay in 
payment of deficient Court-fees on copies of 
judgments excused. 131 LC. 127=32 P.L. 
R. 240=1931 L. 349. Where the appellant 
honestly believed that he paid the proper 
Court-fee when he originally presented the 
appeal, the delay in paying adequate Court- 
fees should be condoned. 1933 L. 264=144 
LC. 184. Where the appellant failed to pay 
a substantial portion of the Court-fee in 
time and there is no question of hone fide 
mistake or misapprehension, there is no rea- 
son to extend the time. 33 P.L.B. 12. When 
the appellant knows at the time when he 
files the appeal that a further sum is due on 
account of the Court-fees, it is his business or 
the business of his pleader to ascertain the 
date fixed for depositing the deficit Court- 
fees. In a case of this sort it is expected 
that pleaders shall make themselves acquaint- 
ed -with the nature of the orders passed and 
it is not the duty of the Court to communi- 
cate the orders to them. The omission of 
Court to communicate its order to the plea- 
der concerned does not entitle the appellant 
to any indulgence under sec. 5. 71 C.L.J. 540 
=1940 Cal. 530. 

Ignorance of Death. — The mere inser- 
tion of the name of a person who is dead 
long before the institution of the suit, in the 
array of defendants does not save limitation 
against his widow and heir who is not im- 
pleaded in the suit. 140 LC. 387=1932 L. 
592. See also 15 B.D. 244. Mere ignorance 
of death is not a '^snfficient cause" under sec. 
5. 38 LC, 7=118 P.E. 1916. But see 1930 
A. 131. See also 1936 Pesh. 192 f Appeal 
filed asrainst a dead man by hona fi’^e mis- 
take — Time extended). Pour days before fil- 
ing of an appeal respondent had died. The 
appellants were not aware of the death. An 
application was made to make necessary addi- 
tions after the expiry of limitation. The 
Conrt was satisfied that the error was hona 
fide and the respondent was living in a diffe- 
rent province and that period of limitation 
exten<=’ed. l^.S LC. 824=1930 A. 131. See 
also 1940 A.W.E. rB.E.) 128=1940 O.A. 779. 
Ignorance of the death of one of the respon- 
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dents, in the absence of any negligence or 
other act or omission for which "fhe appli- 
cant seeking to set aside the abatement can 
be held responsible, can be “sufficient cause” 
within the meaning of sec. 5 of the Limita- 
tion Act. 54 A. 280 ~ 1932 A.L.J. 18 — 1932 
A. 459; 165 I.C. 201=1936 Pesh. 192. 

CoRPon.\.TE Body and Private Party.-— If 
a corporate body chooses to embark on liti- 
gation, its officials and advisers must act with 
at least as much diligence as is expected from 
an ordinry litigant. The corporate body is 
not entitled to greater indulgence than a pri- 
vate individual. 123 I.C. S3 (2). 

Government and Private Party — ^Dis- 
tinction. — Though any delay is evidence of 
laches in the case^ of a private party, the 
same cannot be said of Government and so 
delay can be condoned if it is inevitable. 
1929 S. 211. 

Secs. 5 and 14. — ^In exercising its discre- 
tion under sec. 5, Court will be guided by 
the provisions of sec. 14, though see. 14 does 
not in terms apply to appeals. 35 O.L.J. 106 
=1922 C. 247. See also 46 I.C. 116=22 G. 
W.N. 594; 16 I.C. 940=17 C.W.N. 116; 1933 
O. 83; 9 O.W.N. 1165; 1936 O.W.N. 325; 
1941 A.L.J. (Supp.) 92=1941 O.W.N. 713. 
Delay in filing a criminal appeal should be 
excused under see. 5, where it was erroneous- 
ly filed in another Court since there is no ques- 
tion of a successful litigant losing a "valu- 
able right”. 59 I.C. 556=1* L. 508. See 
also 48 M.L.J. 457=1925 M. 709; 26 Cr. 
L.J. 1110. Where an appeal is preferred 
to a wrong Court in good faith and^ by the 
advice of a lawyer, the time which is spent 
in prosecuting the same should be excused 
under see. 5 of the Act. 52 I.C. 235 (1) 
[45 0. 194 (P.O.) and 20 C.W.N. 49, FoU.] 
See also 205 P.W.E. 1912=15 I.C. 170; 30 
1.0. 211=2 OL.J. 325; 27 IC. 967=7 Bur. 
L.T. 250; 12 I.C. 28=4 Bur.L.T. 274; 1927 
A. 758;=101 XO. 777; 108 I.C. 123=1928 
A. 144; 1928 0. 468 (2)=55 0. 798; 

1927 A. 755; 1930 O. 15. So also where 
it is due to wrong valuation in trial Court 
for purposes of jurisdiction, and especially 
when such valuation was not questioned by 
defend'' nt. 1936 O.W.N, 325. Proceed! gs in 
wrong: Court — Bona fide mistake of guardian 
—Sufficient cause. 30 I.C. 2T=2 O.L..T, 325. 
When time-barred appeals are filed in 'wrong 
Court the Court can dismiss them and need 
not return them for presentation to the pro- 
per Court in order that the latter might con- 
sider the question as to whether the time for 
presentation conM be extended. 48 0. 110= 
47 XA. 255=39 M.L.J. 195 (P.C.)=1921 P. 
C. 50. Where an appeal filed in time but 
in wrong Court owing to a 'bona fi^e mistake 
is returned on the l^ist day of limitation for 
presentation to a proper Court, the fact that 
it is not presented on the proper day ought 
not to be a ground for rejecting it as* barred; 
judicial disrretinn should point to its admis- 
sion. 11 XC. 814 (21=8 A.L.J. 793. See 
also 1923 A. 364; 45 B. 607=1921 B. 302= 
1930 A. 15 . When two remedies are avail- 
able prosecution of one would be a good 
ground for extending time for the other. 98 


XC. 892=1927 L. 43. A person prosecuting 
an application under sec. 151, 0. P. Code, 
cannot be said to be acting in good faith when 
he has a remedy open to him under some 
other provision of C. P. Code. Delay due to 
such wrong prosecution cannot be condoned 
under sec. 5, Limitation Act. 165 I.C. 661= 
P.L.R. 868=1936 L. 672. Whether pendency 
of application for amending decree saves limi- 
tation, see 1928 P. 265. The pendency of 
application for setting aside ex parte order 
certifying an adjustment of a decree saves 
limitation for appealing from the ex parte 
order. 30 P.L.R. 512=115 XC. 467=1930 
L. 113. But see the eases cited below. 
Where an appeal lies against the ex parte de- 
cree, the time taken by the party in applying 
for setting aside the ex parte decree and in 
preparing an appeal against the order refus- 
ing to set it aside cannot be excluded in com- 
puting the period of limitation for appeal 
against the main ex parte decree. 1930 B. 
270=8 R. 168; 1930 B. 41; 59 C. 1057=36 
C.W.N. 352=1932 C. 558. An appeal was 
preferred under the B. T. Act to the Special 
Judge on 18th May, 1925, and the same was 
dismissed on 31st October, 1925, on the 
ground that it was not maintainable but it 
was suggested an appeal would be preferred to 
the District Judge. An appeal was filed on 
18th November, 1925, and the delay of 18 
days was excused on the ground that the 
period would be necessary to get copy of the 
judgment, prepare memo, of appeal, etc. 1929 
0. 240=33 C.W.N. 76. 

Review. — ^An appellant is entitled to de- 
duct the period during which an application 
for review was pending. 1923 C. 291 (1). 
See also 20 10. 647; 42 B. 295=46 XC. 14; 
22 A.L.J. 365=1924 A. "867; 30 S.L.R. 301 
=1936 Sind 43; 1941 A.W.B. (Rev.) 1100; 
15 Luck. 526=1940 O.W.N. 281=1940 Oudh 
310; 1928 L. 964; 1929 L. 283; 1929 L. 824; 
1944 O.W.N. 46=1944 O.A. 72=1944 Oudh 
193; 34 C.W.N. 1002=1931 C. 323; 130 I. 
0. 545=1931 S. 3, following 45 C. 94; 11 

Lah.L.T. 37, But see 17 N.L.J. 22. He is 
not entitled as a matter of right but must 
seek extension of time under sec. 5. 47 I.C. 

577=16 A.LJ. 440; 80 XC. 786=1925 C. 
253. The time spent in an infructuous appli- 
cation for review -will not be excluded if the 
grounds of review were onl-v grounds of ap- 
peal. 31 XO. 705=19 C.W.N. 1113. See 
also 89 P.R. 1918=46 XC. 588. Where" the 
appellants act bona fide and under legal ad- 
vice in applying for review and prosecute 
their application with due diligence, they are 
entitled to have the period occupied in pro- 
secuting the application excluded in compu- 
tation of the period of limitation for the 
appeal, 30 S.LR. 301=162 XO. 257=1936 
S. 43. An application for review preferred 
with a reasonable expectation of success 
and not prosecuted with reasonable diligence 
does not justify an excuse of the delay for 
filing an appeal caused by the prosecution of 
the review application. 107 P.B. 1918=46 I. 
0, 23, Leave to appeal to Privy Council — 
Time taken in application for review — ^Re- 
duction when permissible. 29 BomX.R, 344 
=101 XC. 432=1927 B. 221. ‘X^eave to ap- 
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Explanatton.~^e fact that the appellant or applicant was misled by any 
order, practice, or jud^ent of the High Court in ascertaining or computine the 
presented period of limitation may be sufficient cause within the meaniL of 
this section. ^ ^ 

6. (i) Where a person entitled to instiute a suit or make an application 

Legal Disability, the execution of a decree is, at the time from which 

•j- the period of limitation is to be reckoned, a minor or 

insane, or an idiot he may institute the suit or make the application within the 
same period after the disability has ceased, as would otherwise have been allowed 
from the time prescribed therefor in the third column of the first schedule. 


peaF — ^Meaning of. See 26 A-LJ", 847=1928 
A. 499. Where one party applies for reriew, 
the time for cross-review by the other party 
should be extended if necessary as one is a 
counterblast to the other. 94 P.W.B. 
1917=42 1,0. 54. Time spent in 

review proceedings based on reasonable 
grounds may be sujficient cause bnt 
an unexplained delay of two months after 
rejection of the review application is not suffi- 
cient cause. 10 1.0. 129=140 PX.E. 1911. 
See also 28 I.O. 926; 22 I.O. 919=26 M.L.J. 
356; 64 I.O. 516=13 Bur.L.T. 219. 

Revision. — ^An order refusing to excuse 
delay in presentation of an appeal is not 
open to revision even for showing that the 
appeal was in time. 24 1.0. 872. See also 
35 P.L.B. 374. 

Practice. — The practice of admitting ap- 
peals ^^subject to objection at the hearing’^ 
has been condemned by Privy Council and 
should therefore cease. 50 I.O. 374=31 C.L. 
J. 1. Reliance on a prevailing practice of 
Court may be taken into consideration in ex- 
cusing delay. I.L.B. (1937) Bom. 421=38 
Bom.L.E. 1281=1937 Bom. 64. 

Secs. 5 and 29. — Sec. 29 (2) (V) cannot be 
read as excluding the operation of sec. 5 
of the Act. Sec. 29 (2) (b) only applies for 
the purpose of determining the period of limi- 
tation prescribed for a suit appeal or appli- 
cation. Once that period has been determin- 
ed, sec. 5 of the Act comes in and gives the 
Court discretion to extend fE for sufficient 
cause. 12 B.B. 62. Scope and effect of sec. 
29 <2) — Applicability of sec. 5 to appeals 
under special laws — ^Application under Mad- 
ras Agriculturists^ Belief Act (IV of 1938) 
— ^Dismissal — Revision — Bight of appeal given 
newly by sec. 25- A — ^Appeal on dismissal of 
revision — ^Application to excuse delay under 
sec, 5, Limitation Act — See. 29 of the Act 
if excludes the application of sec. 5 of that 
Act. 59 L.W. 202=1946 M. 351 = a946) 1 
M.L,J. 271. 

Procedure. — ^Delay in ffiing appeal — Ex- 
tension of time if may be implied from the 
procedure of the High Court, 43 M, 550= 
56 I.O. 163=38 M.L.J. 444 (P.C.). Memo- 
randum of appeal presented beyond time — 
Procedure. 43 B. 376=46 I.A. 15 ^(P.C.). 
Second appeal — Time for obtaining copy of 
the judgment of iirst Court when excluded. 
1928 A. 416. 

Secs. 6 aitd 7. — Secs. 6 and 7 of the Act 
are not mutually exclusive. Sec. 7 supple- 
ments sec.. 6. 41 A. 435=49 1.0. 990=17 

A.L.J. 649.' See also 24 0.0. 330=64 1.0. 


757; 39 PLR. 127 = 1937 L. 485. Both 
secs. 6 and 7 go together. See. 7 is an ex- 
tension of sec. 6, where the point of time 
at which the existence of disability is to be 
recognised is clearly defined as ''the time 
irom which tte period of limitation is to be 
reckoned . Consequently, the joint right of 
dealt witli in see, 7 will also have to exist 
at the time specified in sec. 6 and if an after- 
born reversioner is non-existent then, sec. 7 
cannot be invoked in his case. 45 P.L.B. 345 
~^*LB. 1943 Lah. 281 (P.B.). Secs. 6 and 
/ do not give a fresh period of limitation: 
m order to take advantage of see. 6, the per- 
son claiming to take advantage of it must be 
a person entitled to institute the suit at the 
the time from which the period of limitation 
was to be reckoned. 23 Pat.Ii.T. 528=1942 
Pat. 99. See. 6 is expressly limited to cases 
where limitation is prescribed in the first 
scheMe to the Act; and when limitation is 
provided for in some Act outside the provi- 
sions of the Limitation Act, such special 
limitation is not affected by sec. 6 or sec. 7. 
Jhe special provision for limitation in sec! 

is therefore, not governed by 
the provisions of sec. 6 or sec. 7. 65 C.L.J. 

387=1939 

IS. 245. See. 6 is applicable only to suits 
and applications for which a period of limi- 
tation is prescribed in the third column of the 
first schedule. It does not apply to the period 
of limitation provided for an application for 
execution in sec. 48, O. P. Code. 46 
P.L,B. 26 — A.XJS. 1944 Lah. 106. Sec« 6 is an 
enabling section to enable persons under dis- 
ability ^ to ^ exercise their legal rights within 
a certain time and it should be construed Bbe- 
raUy. 41 B. 625=41 I.C. 238. Where ad- 
verse possession was not running against a 
minor alone but was running against his 
elder brother and mother as well, it cannot 
cease on account of the disability of any one 
of the parties and the minor cannot obtain 
the benefit of the extension of limitation 
under see. 6. 1943 AX.W. 160. The section 
applies to applications under sec. 144, 0. P. 
Code. 41 B. 625. See. 6 applies to every 
minor, whether he has a guardian or not, and 
the existence of a guardian competent to sue 
or to apply is immaterial, A minor under sec. 
6^ (1) is entitled to sue or to apply for execu- 
tion of a decree within the statutory period 
of three years after attaining majority, and 
the protection given to a minor in the matter 
of making an application ,f or execution cannot 
be restricted by the acts of his guardian. 18 
PatX.T. 989=1938 Pat, 92. By the express 
terms of sec. 6 the extended period of three 


C. G. M. — 427 
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years after majority can be claimed only by 
a peison entitled to institute a suit at the 
time from which the peiiod of limitation la 
to be reckoned. A person who was not in 
existence at the time does not come within 
the section and therefoie he is not entitled 
to the thiee years^ extension under sec. 6. 46 
Bom.L.R. 6S3=1945 Bom. 63. The benefit 
of sec. 6 can be claimed by an assignee of 
the person who is entitled to that benefit in 
a suit where both the assignor and assignee 
join in the suit as plaintiffs, so long as the 
assignor has a subsisting right to sue at the 
date w^hen the suit is brought, although the 
benefit would not lie available had the assignee 
alone biought the suit. 40 Bom.L.E. 548= 
1938 Bom. 358. Where an alienation is 
made by some of the coparceners without 
legal necessity and against the wishes of 
others, it will be invalid not only against the 
latter but also as against other coparceners 
born after the alienation. Such coparceners 
would be entitled to avoid it not as the repre- 
sentatives of their fathers, but in their own 
right. The period of limitation would run 
from the date of the sale, and there is only 
one cause of action which would arise in 
favour of the other members who had not 
consented to the sale. Successive causes of 
action cannot arise as new members aie born 
year after year. A coparcener who is not in 
existence at the time from which the period 
of limitation would be reckoned^ cannot rely 
upon sec. 6. 185 I.C. 881=1940 Nag. 94. 

Sec also 18 Lah. 395=1937 Lah. 420. 
See also 1939 L. 1=I.L.B. (1939) L. 227. Al- 
though under certain systems of law, such as 
Hin'^u Law, a child en ventre sa mare is by a 
legal fiction considered to be bom in the 
sense that he has a right of inheritance in 
his father^s property, such a fiction does not 
govern the rule laid down by the law of Umi- 
tion. Under the law of limitation, minority 
begins at the date of birth and not at the 
date of conception. Where therefore a per- 
son challenging an alienation of ancestral pro- 
perty was in his mother^s womb but not bom 
at the time of the alienation he cannot be 
said to be a minor and cannot therefore claim 
an extension of time contemplated by sec. 6. 
42 P.L.R. 237=1939 Lah. 290. See also 1939 
Lah. 1=I.L.B. (1939) L. 227. If the exist- 
ence of a Hindu reversioner cloths an after 
born reversioner with a right to sue, though 
an after-born reversioner cannot claim the 
benefit of sec. 6 of the Limitation Act in his 
own right, he cannot be deprived of the ex- 
tended period of limitation available to the 
reversioner in existence at the time of the 
alienation. 1943 M.W.N. 86=1943 Mad. 378 
= (1943) 1 M.L.J. 157. Marumakkathayam 
thavazhi — Alienation by kamavan and adult 
member — ^Kamavan acting as guardian of 
minor member also — Suit by latter within 
three years of his coming of age not barred. 
1939 Mad. 907=(1939'^ 2 M.L.jr. 619. A 
plaintiff must prove affirmatively and clearly 
that his suit is within time and that the ex- 
OTption enacted by this section applies to 
his case. 1923 L, 41. The point about the 
minority of a party for the purpose of cal- 


ling in aid the provisions of sec. 6, cannot 
be raised for the first time in second appeal. 
1940 N.L.J. 607=1941 N. 100. The section 
lays down a general rule for all kinds of dis- 
abilities and in ail kinds of suits, while Art. 
44 applies to only one case of disability, i.e.f 
minority, and one class of suits, i.e,, a suit 
to set aside a sale by guardian. 12 I.C. 695 
=21 M.L.J. 1041. A lunatic is protected 
under sec. 6 as long as he is under disability. 
The mere fact that there was a guardian on 
his behalf, who could have sued earlier, 
would not deprive him of the prorection given 
by that section. 148 I.C. 1166=1934 A.L.J. 
803=1934 A. 434. Where payment is made 
by a debtor towards a debt due to a minor, 
the date of payment should be taken under 
sec, 6 as the date ^^at the time from which 
the period of limitation is to be reckoiied'\ 
161 I.C. 330 = 1936 A. 152. A suit could be 
brought on behalf of the minors in which 
the minors obtained the benefit of see. 6. 
1936 All. 152=1936 A.L.J. 59. Sec. 6 does 
not operate to extend the period of twelve 
years under sec. 48, C. P. Code. 37 M. 186 
=24 M.L.J. 96; 37 A. 638=30 LC. 521=13 
A.L.tr. 826; 13 A.L.J, 166. See also 26 Bom. 
L.R. 426=1924 B. 468; 1938 Cal. 25=I.L. 
R. (1937) 2 Cal. 373=65 C.L.J. 403; 20 Pat. 
1=22 Pat.L.T. 721=1941 Pat. 45; 46 P.L.R. 
25. Minority can be successfully invoked as 
a plea only in suits and execution applica- 
tions. _37 1.0. 292=101 P.B. 1916. Where 
an appeal of a minor appellant has been dis- 
missed for default, he cannot resort to sec. 
6 to apply for its restoration. 45 B. 648= 
1921 B. 20=23 Bom.L.R. 110. Sec. 6 does 
not applv to suits under Registration Act. 
18 M. 99; nor to a suit under the Bengal 
Tenancy Act. 29 0. 813. Secs. 6 and 7 do 
not extend to suits to enforce a right of pre- 
emption. 52 I.C. 587=86 P.R. 1919. Sec. 


o aoes not apply to an application to set 
aside an ex parte decree. 37 I.C. 292=101 
P.R. 1916; 35 I.C. 438 (Bur.); 10 Bur.L.T. 
27 ; nor to applications for personal decrees 
under O. 34, r. 6, C. P. Code. 56 C. 1117= 
33 C.W.N. 519=1930 C. 34; 12 I.C. 695=21 
M.L.J . 1041 ; nor to an application for a final 
decree in a mortgage suit. 40 A. 203=16 A. 
UJ*. 85; 37 C.W.N. 184=144 I.C. 768=1933 
C. 508. [In this case it was however held! 
that having regard to O. 32, r. 10, C. P. Code, 
the suit did not abate but was kept in abe- 
yance and that the application for a final 
decree was maintainable]. See also LL.R. 
(1941) Bom. 435=43 Bom.L.R. 329=1941 
Bom, 203 ; nor to an application to make 
a decree absolute. 48 I.C. 934=15 N.L.R. 
36; nor to applications under O. 22, r. 3 of 
the C, P. Code. 35 LC. 43?. Sec. 6 does not 
prevent possession being adverse or the run- 
ning of limitation against a minor. It only 
gives an extension of time in his favour. 5 
O.W.N. 832=1928 O. 481. The only disabi- 
lities which save the operation of the Limi- 
wion Act are those which are created by the 
OTatute itself, sec. 6 of which recognises only 
three classes of persons as being under legal 
disability.^ It is difficult to bring an idol or 
a math within the same category as a minor. 
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lunatic or an idiot for whom express provi- 
sion has been made. 11 Pat.L.T. 403=1930 
P, 455. A disqualified proprietor who e estate 
is managed by the Court of Wards does not 
come under tie section. 8 O.W.N. 349=1931 
O. 177. See also 1943 A.W.B. (Rev.') 187 (2) 
(Application for execution of decree for pro- 
fits under U. P. Tenancy Act). Where Court 
of Wards has assumed the superintendence 
of the property of a minor, it can apply 
for execution of a decree passed in favour 
of the minor^s father after the period of 
limitation and rely upon sec. 6. 30 S.L.R. 

30=163 I.C. 379=1936 S. 84. Insolvency 
is not a disability under the Limitation Act. 
61 M.L.X 688=1932 M. 170. See also 53 
L.W. 569=1941 Mad. 449= (1941) 1 M.L.J. 
644 (As to effect of minority in the case of 
manager of Hindu Religious Institution). 
The mother and guardian of a minor sold 
certain property belonging to the ward in 
1873, and, the ward having died an infant in 
1879 or 1880, she succeeded to his other pro- 
perty and died in 1921 without taking steps 
to set aside the alienation. A reversionary 
heir instituted a suit in 1922 to recover pos- 
session of the property sold from persons 
holding under the original vendee, held, 
that the suit was barred by limitation be- 
cause of sec. 6 (3) read with Art. 44 of the 
Limitation Act. The suit became barred on 
the lapse of three years after the death of 
the ward, notwithstanding the fact that he 
was succeeded by a female* heir. 1930 M. 821 
=59 M.L.J*. 196. See also 39 P.L.R. 127= 
1937 Lah. 485. Both reversioners suing to 
set aside alienation born at the time of alie- 
nation — One of them a minor at the time of 
suit — Suit by one barred — Suits by the other, 
if and when barred. See (1946) 2 M.L.J. 
214. See. 6 of the Limitation Act is made 
applicable to the Kumaun Rules by a noti- 
fication of 1918 and it confers on a minor 
a large period of limitation for instituting 
a suit to avoid a sale of Khaikari right. 14 
R.B. 635. Under see. 6, the last date for a 
minor decree-holder to apply in execution is 
within three years after attaining majority. 
The ffuardian of a minor can also apply in 
execution at any time during the minority, 
even though his previous application is more 
than three years old. 32- Bom.L.R. 1299= 
1930 B. 593 ri). See also 32 Bom.L.R. 1093 
=1930 B. 508; 1935 L 144 (1). Secs. 6 and 
7 import that during' minority the operation 
of the Limitation Act is suspended and since 
a minor can apply within 3 years after attain- 
ing majority, he may by his guardian or next 
friend apply at any time before he attains 
majority. 119 I.O. 39=1929 M. 394. A 
minor in whose favour a decree is assigned is 
not entitled to the benefit of sec. 6 of the 
Act. The assignment does not create a fresh 
cause of action in his favour. 46 P.L.R. 26 
=1944 Lah. 106. Where after the death of 
a tenant the defendant dispossessed his minor 
sons and the latter brought a suit for posses- 
sion more than 12 years after their father's 
death but within one year of one of the plain- 
tifil's attaming majority, it was held that the 


suit was within time as the plaintiffs were 
entitled to the benefit of the extension of 
limitation under sec. 6. 1943 (T.W.N. 99 = 

1943 A.W.R. (C.C.) 25=1943 O.A. (0.0.) 62 
=A.I.R. 1943 Oudh 296. 

Personal Privilege. — The assignee of 
property from a minor cannot avail himself 
of the benefit of see. 6. 44 I.C. 890=14 P. 
W.R. 1918. See also 46 I.C. 802=22 O.W.N. 
831; 42 M. 637=50 I.C. 380; 9 O.L.J. 88 = 
1922 O. 31. See. 8 is ancillary to and restric- 
tive of the concession gi anted by secs. 6 and 
7 and Joes not confer any substantial pri- 
vilege. 42 M. 637=50 I.C. 380. The trans- 
feree cannot maintain a suit even if he brings 
it on the same day 011 which the transfei 
takes place, if it is otheiwi&e barred. 9 O- 
L.J. 88=1922 0. 31. But see 27 I.C. 118 = 
IS O.C. 34. See also 90 I.C. 741 = 2 O.W.N. 
811 = 1926 O. 20. Sec. 15 (2) does not refer 
to the extension of time allowed to persons 
under disability under secs. 6 and 8. 52 I. 

C. 725=37 M.L.J. 256. The provisions re- 
garding legal disability and consequent ex- 
tension of time do not apply to the legal re- 
presentatives of minors except as stated in 
see. 6. If a minor who is entitled to sue with- 
in three years after attaining majority dies 
after attaining majority, there is no provi- 
sion which can extend limitation to that 
period for his representatives. I.L.R. (1942) 
Nag. 331=1943 N.L.J. 286=A.I.R. 1943 

Nag. 284. The fact that the property of a 
plaintiff has been in continuous possession of 
the Court of W^rds from before the death of 
the plaintiff ^s father until the plaintiff at- 
tained majority will not prolong the period 
of limitation under sec. 6 226 I.C. 97=1946 

Pat. (Rul.) 342=A.IR. 1946 Pat. 154. 

Subsequent Disability. — A minor is not 
entitled to the benefit of sec. 6 in respect of 
a right to sue which accrued before his birth. 

I.C. 838. Where a cause of ation accrued 
to a person when he was in embryo, he can- 
not get Ihe advantage of sec. 6, as he can- 
not be deemed to be a minor in existence on 
the date of the conception. 10 L. 713=1929 
L. 254 (2). See also 1930 L. 394=31 P.L. 
R. 305; 1931 M. 456=60 M.L J. 521. See. 
6 does not apply to the case of a minor born 
subsequent to alienation objected to. 14 
I.O. 60=173 P.WR. 1912; 1927 L. 97=8 L. 
19=97 I.O. 435; 59 I.C. 678=1 L. 558; 192T 
A. 54=97 IC. 591; 1937 L. 420=T.L.R. 
(1937) L. 395. See also 43 Bom.L.R. 222= 
1941 Bom. 197 (Adopted son). But if an 
elder brother of such a person brings a suit 
to set aside the alienation, the after-bom son 
can join in the suit. 40 C. 966=40 I. A, 213 
=25 M.L.J. 512 (P.C.). This is so because 
the second son has no independent right to 
sue and his right is derived from his elder 
brother's right. 13 L. 520=1932 L. 605. 

Miscellaneous. — Medical eviden&e is not 
of much help in determining age. 1928 L. 
200. Denth of minor — Disabili+v of legal 
representative. 40 B. 564=37 1,0. 221=18 
Bom.L.R. 579. Sec. 6 gives the minor ^ the 
same period of limitation after his attaining 
majority as an ordinary person gets. There 
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(2) Where such person is, at the time from which the period of limitation 
is to be reckoned, affected by two such disbilities, or where, before his disability 
has ceased, he is affected by another disability, he may institute the suit or make 
the application within the same period, after both disabilites have censed, as 
would otherwise have been allowed from the time so prescribed. 

(3) Where the disability continues up to the death of such person, his legal 
representative may institute the suit or make 'he application within the same 
period after the death as would otherwise have been allowed from the time 
so prescribed. 

(4) Where such representative is at the date of the death affected by any 
such disability, the rules contained in sub-sections (i) and (2) shall apply. 

Illustrations* 

(a) The right to sue for the hire of a boat accrues to A during his minority. He attains 
majority four years after such accruer. He may institute his suit at any time within three years 
from the date of his attaining majority, 

(b) A right to sue accraes to Z during his minority After the acemer, but while Z Is still a 
minor, he becomes insane. Time runs against ^from the date when his insanity and minority cease. 

(c) A right to sue accrues to X daring his minority X dies before attaining majority, and 
is succeeded by y , his minor son. Time runs against T from the date of his attaining majority. 


is nothing in see. 8 to extend the period. 43 

1.0. 712=40 P.L.R. 1918=30 P.W.B. 1918. 
See also 34 A. 496=10 A.L.J. 3. To set 
aside the sale under Art. 12 the minor must 
bring an action exactly within one year from 
the date of his attaining majority. 43 I.C. 
712=30 P.W.B. 1918. An application by a 
minor representative after more than three 
years hut duiing minority for execution of 
decree is not haired. 26 0.0. 206=1924 O. 
31. See also 22 I.C. 637=84 P.L.R. 1914; 
21 1.0. 365=16 0.0. 206; 1929 L. 661=117 

1.0. 909. Pro-note executed in favour of 

minor represented by guardian — ^Minor is en- 
titled to extended period of limitation under 
sec. 6. 50 B. 831=28 Bom.L.R. 1431=1927 

B. 61. See aUo 54 A. 1019=1933 A. 100= 
1932 A.L.J. 1012. Application by minor de- 
fendant to set aside sale and other proceed- 
ings in execution — ^Not governed by see. 6. 
See (1942) 2 MX.J. 558. Alienation by 
Hindu father — Suit to set aside by subse- 
quently bom son — Limitation — ^^der brother 
existing at the time of alienation — Applica- 
tion of see. 6, Limitation Act. 41 L.W. 610 
=1935 M. 431. See also 18 Lah. 769=40 P. 
LJi. 188=1938 Lah. 1; 1942 M. 449 =(1941) 
2 M.L.J. 644. AEenation by Hindu widow — 
Suit by after-born reversioner — ^Limitation — 
Benefit of sec. 6 — If available. 16 Pat.L.T. 
236=1935 P. 256. 

Secs, 6 to 9 have been declared not to ap- 
ply to suits, appeals or applications under 
the Bengal Public Demands Recovery Act 
(m of 1913). 

Secs. 6 and 9. — ^Limitation for a suit on a 
promissory note begins to run from the date 
of its exeention and prvma facie the running 
of limitation could not be stopped by the 
fact that the payee died and the person who 
subsequently becomes entitled to sue is under 
disability. Hence a minor heir of a deceased 
promisee under a promissory note cannot 
claim the benefit of sec. 6 of the Limitation 
Act. 1940 O.WJST. (H.C,) 321 (2) =1943 A. 
L.W, 546. If a presumptive reversioner has 
failed to sue, a remote reversioner, who hap- 
pens to be a minor at the time of the aliena- 


tion, can avail himself of the benefit of sec. 
6. Sec. 9 does not come into operation in such 
a case. Time no doubt will start running 
both against the major and minor reversion- 
ers but they will have their own periods of 
limitation and in no case will the one provided 
for a minor reversioner be affected by that 
of a major reversioner whether of equal or 
of a different degree. 46 P.L.R. 316=A.I.R. 
1944 Lah. 409 (P.B.)=I.L.R. (1945) Lah. 231. 

Secs. 6, 7, 8 and 9 : Scope and bppeot, — 
The effect of secs. 6, 7, 8 and 9 of the Limi- 
tation Act was to bar the plaintiff^s right to 
sue, whether or not the previously adopted 
son died a major or a minor. Since the 
right of the former adopted son was barred 
by limitation, time having aheady run against 
him, no further right to sue in respect of 
the alienations could accrue to the plaintiff. 
43 Bom.L.R. 222=1941 Bom, 197. 

Secs. 6 (3) and 19 : Scope and epfect.— 
A mortgage was executed in 1916 in favour 
of A, a period of three years being fixed for 
payment of the amount. A died in 1920, and 
the right then devolved on his minor son. 
While he was a minor, there were two acknow- 
ledgments, one in 1924 and another in 1927. 
The son also died a minor, and his mother 
(A^s wife) brought a suit on the mortgage in 
1941, which was within three years of the date 
when the son would have attained majority 
Held, (1) that when acknowledgments wer# 
made, fresh periods of limitation was to be 
computed under sec. 19 of the Limitation Act 
and hence the deceased minor would be en* 
titled to file the suit within three years of 
his majority; (2) that since he died a minor, 
and since the disability continued up to his 
death, his mother was entitled, under sec. 6 
(3) of the Limitation Act, to file the suit with- 
in the same period after his death and hence 
the suit was in time. 57 L,W. 612. Scope 
and combined effect of sees. 6 and 19 — Ack- 
nowledgment of debt during plaintiff’s mino- 
— If extends period of limitation up to 
three years after plaintiff’s becomng major. 
IL.R. (1942) Bom. 574=44 Bom,L.R. 522= 
AIH. 1942 Bom, 248. 
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7. Where one of several persons jointly entitled to institute a suit or make 
an ap-^ lication for the execution of a decree is under 
Disability of one of any such disability, and a discharge can be given 
plaintiffs or appli- ^vvithout the concurrence of such person, time wi 1 run 
aginst them all: but, where no such discharge can be 
given, time will not run as as^ainst any of them until one of them becomes capable 
of giving such discharge without the concurrence of the others or until the disab- 
ility has ceased. 

Illustrations. 

(a) A incurs a debt to afirm of which B, C and D are partners. B is insane, and C is a 
minor. D can give a discharge of the debt without the concurrence of ^ and C. Time runs against B. 
C and D. 

(^) A incurs a debt to a firm of which JB, F and G are partner; s E and F are insane and 
6? is a minor. Time will not run aginst any of them until either or F becomes sane, or G attains 


majority. 

Sec. 7: Applicability. — Sec. 7 does not 
apply where disability had not existed when 
the right to apply accrued. 34 I.C. 86=20 
C.W.N. 852. See also 11 I.C. 401=15 O.W. 

N. 845. Sec. 7 is a disabling section, and in 

so far as it takes away the right conferred 
by sec. 6, has to be strictly construed. 50 
L.W. 562=1939 Mad. 907= (1939) 2 M.L.J. 
619. The disability referred to in the sec- 
tion means a disability of a kind which is of 
the nature and existed at the time referred to 
in sec. 6. 24 O.C. 330=1921 O. 196=64 I. 
C. 757. Sec. 7 clearly has no application 
to any but the cases to which it is made ap- 
plicable, namely, to debts and execution of 
decrees. 133 I.C. 155=1931 A. 398. But 
see 25 1.0. 755 (M.), Sec. 7 applies not only 
to cases of discharge of debts but also to 
eases involving immovable property; tHe 
word ^^discharge” in sec. 7 is wide enough to 
include any form of quittance whereby the 
rights and liabilities between two parties are 
put an end to. 34 P.L.B. 384=1933 L. 479; 
25 I.C. 755; 16 P. 422=18 Pat.L.T. 385= 
1937 P. 435 When several persons 

jointly interested in a property have been 
dispossessed, section does not apply if each of 
the several persons can sue for his individual 
share. 51 I.C. 797. Sec. 48, C. P. Code, can- 
not override see. 7, and does not therefore 
imply that running of time will not be sus- 
pended against a minor. 1929 M, 394=119 

1.0. 39. Where some minors were impleaded 
as co-mortgagees in the place of one of the 
co-mortgagees sinpe deceased and a final de- 
cree was passed but the execution application 
was filed five years after: ILeld, that it was 
not barred by limitation. 37 O.W.3Sr. 838= 
1937 C. 1. 

Members op a joint family. — A. major 
manager of a joint Hindu family can give a 
valid discharge of a decree debt within sec. 
7 so as to make time run against minor mem- 
bers of the family. 44 I.O. 566; 30 Bom.L. 
B. 537=52 B. 441=1929 B. 13. See also 25 

1.0. 755; 15 M.L.T, 100=22 I.C. 76; 30 I. 

O. 75; 31 Bom.L.E. 963=1929 B. 382: I.L. 
K. (1941) Kar. 72=1941 Sind 166; I.L.R, 
(1940) M. 752=1940 M. 530= (1940) 1 M.L.J. 
195. ^ But if he happens to be the guardian 
fld litem or the next friend of a minor co- 
parcener, he would not be competent to give 
a valid discharge in respect of the subject- 
matter of the suit or decree sought to be exe- 


cuted wherein he occupies such position with- 
out the permission of the Court under 0. 32, 
r. 6, 0. P. Code, in respect of the interest 
of such minor. But when he is not the next 
friend of a“ minor in respect of the decree 
sought to be executed, his powers as mana- 
ger are not restricted or curtailed by any 
statutory rule. 43 L.W. 390=1986 M. 434= 
70 M.L.J. 700. See also 19 Pat.L.T. 855 
=1939 Pat. 33; 1938 Bom. 392. His right 
as manager to receive money due under the 
decree in favour of the family and give a 
valid discharge without the concurrence of 
the minor is not in any way affected by the 
fact that another person than himself repre- 
sented the minor as next friend in the decree. 
A minor coparcener cannot therefore claim 
the benefit of see. 7, in respect of an appli- 
cation by him to execute the decree. See 1936 
M. 434=70 M.L.J. 700; 1939 Pat. 33. It is 
well established that although a suit by the 
younger of two Hindu brothers constituting 
a joint family filed within three years 
of his attaining majority would 
be barred by limitation if the cider 
brother had failed to sue within three 
years of his majority if he was 
the manager of the family, sec. 7, Irimita- 
tion Act, would not operate as a bar if the 
elder (adult) brother was not the manager 
of the family during the relevant period. 
58 L.W. 100 (2) =1945 Mad. 498= (1945) 1 
M.L.J. 200. Where a cause of action accrues 
to two brothers of a joint Hindu family joint- 
ly when they are minors, limitation runs 
from the date on which the elder of the two 
becomes a major. 43 M. 842=39 M.L.J*. 375; 
1930 A.L.J. 852=52 All. 768=1930 A. 861; 
12 I.C. 695=21 M.L.J. 1041; 86 I.C. 704= 
1925 A. 247 (1); 1929 L. 14; 37 Bom.L.B. 
225=1935 B. 259; 1934 M. 469=67 M.L.X 
27; 18 Pat.L.T. 385=1937 P. 435=16 P. 422 
(P.B.). See also 1938 Bom. 206. Mere com- 
ing of age of one of the brothers in a joint 
Hindu family does not raise a presumption 
that he is the manager of the family in the 
absence of any evidence. 167 T.C. 934=18 
Pat,L.T. 383=1937 P. 155. Where, there- 
fore, a suit is brought by two brothers, one 
of whom had become a major, for possession 
of lands of which a wrong entry was made 
in the record-of -rights, which suit would have 
been barred by time but for the minority of 
one of them, and there is no evidence te 
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show that the major brother was karta of the 
family, the suit is not barred as major brother 
could not have given a valid discharge. See 
36 Mad, 544=‘^4 M.L.J. 333; 40 Bom.L.R. 
127=1938 Bom. 206; 40 Bom.L.R, 521 

=1938 Bom. 392; 67 C.L,J. 88 (Case of 
minor niemb r lepresented by certificated 
guardian — M^jor member not competent to 
give valid discharge). Under the Hindu Law, 
where there is an eldest member of a family, 
the presumption is that he is the manager 
of the family, and he is competent to give a 
discharge without the concurrence of the 
other members of the family under see. 7 so 
far the Madras Presidency is concerned. It 
cannot be said that an elder brother or eldest 
bi other must be shown to be acting as the 
manager. If a party wants to displace the 
ordinary presumption that the eldest member 
has acted as manager and contends that he 
Was not in a position to give a valid discharge, 
it is incumbent on him to prove facts rebut- 
ting that presumption. I.L.R. (1940) Mad. 
752=1940 Mad. 530 = (1940) 1 M.L.J. 195. 
Where the eldest of several Hindu brothers 
never acts as the manager of the joint family 
though he becomes a major, and cannot give 
a valid discharge without the concurrence of 
the others, time will not rim against the lat- 
ter under see. 7. 40 Bom.L.B. 1029=1938 
Bom. 500. A minor promisee (in a Hindu 
joint family) of a pronote cannot sue on it 
after three yeais, when the adult co-promisee 
allows it to he barred. 36 M. 544=24 M.L. 
J. 333 (F.B.). See also 1933 M.W.N. 895 
=1934 M. 103 (1). Sec. 7 merely refers to 
the ^capacity to give discharge. he gives 
a discharge without any benefit to the family 
his act may be liable to be challenged by the 
minors but that is immaterial to the question 
of limitation’^ (45 B. 446; 38 M. 118, FoU.) 
34 P.L.R. 384=1933 L. 479. One co-heir 
cannot give a valid discharge in respect of a 
debt due to the ancestor without the concur- 
rence of the -other co-heirs. 35 Bom.L.R. 388 
=1933 B. 245=345 I.C. 164. But where the 
cause of action is distinct, the mere fact that 
the elder brother could have joined it with 
his does not bring the suit within sec. 7. 41 
M. 102=33 M.L.J. 309. See also 53 T.O. 161 
=10 L.W. 422; 32 I.C. 802=1915 M.W.N. 
908; 38 M. 118=25 M,L.J. 405; 12 LG. 695 
=21 M:.L.J. 1041; 52 1.0. 725=37 M.L.J. 
256; 1928 M. 42=53 M.L.J. 677. Applica- 
bility of section to suit by a member of a 
joint Hindu family against a stranger setting 
up title hy adverse possession. 155 I.C. 569 
=57 All. 891=1935 All. 746 (2). In the case 
of alienation by manager or guardian of 
minors, the bar of limitation as against one 
member does not affect other members, if 
such other members have a right to impeach 
alienation. 133 I.O. 155=1931 A. 398. [This 
decision proceeds on the ground that sec. 7 
applies onlv to debts.] See also 53 L.W. 724 
^1941 Mad. 678. In the case of an aliena- 
tion by a widow a remoter reversioner can 
sue to^ set it a^ide independently of the nearer 
roveroipner. and if he is a minpr at the time of 
tranter, hp can avoid it within three years 
•os hi8 attaining majority. 1932 L. 39=132 


I.C. 665 (L.). See also 1940 O.W.N. 1237 
=1941 Oudh 165. But see 1933 L. 524; 
39 P.L.R. 127=1937 Lah. 485. Holding 
that a suit by a reversioner to challenge an 
alienation made by the limited owner is a 
representative one, if a reversioner com- 
petent to challenge the alienation fails to do 
so within the period of limitation, others 
can’t challenge it afterwards whether minors 
or otherwise. Where a suit to set aside an 
alienation by a Hindu father is brought by 
the eldest sou within three years of his attain- 
ing majority, sons bom subsequent to the 
alienation are entitled to join in the suit and 
get their share. 40 C. 966=40 LA. 213=25 
M.L.J. 512 (P.C.). In such a case, limitation 
will run from the date of the cessation of 
the elder son’s minority. The after-born sons 
have no independent right to sue. Their 
right is derived from the eldest son’s right to 
sue. 13 L. 520=1932 L. 605. In the absence 
of fraud a harnavan sufficiently represents a 
tarwad so as to be able to give a discharge even 
on behalf of the minor members. 25 I.C. 755. 
Where a Hindu uncle and his minor nephew 
claim as co-owners under independent titles 
and not as members of a joint family, the 
former cannot give a valid discharge of the 
claim of the latter so as to make limitation 
mn against him also. 31 N.L.R. (Supp.) 191 
=162 I.C. 577=1936 H. 80. In the case of 
brothers who are daughter’s sons of the last 
male Hindu owner, the property is not copar- 
cenary property in the strict sense of the term 
under the Hindu Law and therefore the elder 
brother is not a person en<-itled to give a valid 
discharge on behalf of his younger brothers 
within the meaning of sec. 7 of the Limitation 
Act. In such a case the time for a suit on 
behalf of the daughter’s sons to set aside an 
alienation by the limited owner does not be- 
gin to run until all the brothers entitled to 
sue become majors, it being a case of several 
persons jointly entitled to institute a suit. 
57 L.W, 459=1944 Mad. 512= (1944) 2 M. 
L.J. 117. In a Mahomedan family, the heirs 
are entitled to definite shares as tenant s-in- 
common and the cause of action of such heirs 
cannot be said to be a joint one for the pur- 
pose of limitation. 51 I.C. 748=36 M.L.J. 
184. And a bar of limitation against one 
major son does not affect another son. 1929 
L. 582. Under the Punjab Customary law, a 
minor reversioner’s right to contest an aliena- 
tion of ancestral property even when nearer 
reversioners are in existence, is saved by sec. 
6. 1933 L. 866; 1934 L. 908. So also his 

right to contest an adoption. 1934 L, 968 (2). 
Co-heirs must join in a suit for accounts of 
partnership. 33 I.O. 564. One member of a 
partnership even if it ha<» been dissolved is 
entitled to give a valid discharo’e of a debt due 
to the partnership, 52 I.C. 456=10 L.W, 57. 
See also 33 1 0. 564. A Snit by minor bro^-hers 
to set aside alienation by their mother brought 
after three years after the eldest of them at- 
tained maiority is banned by time. 45 B. 446 
=22 Bom.LR. 1323=1921 B. 289. See also 
23 Bom.L.R. 1191=46 B, 635=1922 B. 319; 
42 B. 277=44 I.O. 851: 38 B. 94=15 Bom. 
L.B. 882; 58 M. 115=67 M.LJ. 27=150 I.C. 
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8* Nothing in section 6 or in section 7 applies to suits to enforce rights 
of pre-emption or shall be deemed to extend, for 
Special exceptions, more ihan ihree yea’S from the cessati jn of the disability 

or the death of the person affected thereby, the period within which any suit must 
be instituted or application made. 

Illustrations . 

{a) to whom a right to sue for a legacy has accrued duiing his minority, attains 
majority eleven years after such accruer. ^ has, under the ordinary law, only one year remaining 
within which to sue. But under section 6 and this section an extension of two years will be ailowed 
him, making in all a period of three years from the date of his attaining majority, within which 
he mav brinst bis suh. 


76=1934 M. 469; 37 Boin.L.R. 225; 1935 B. 
259; even if the eldest brother was living 
separately and at a distance. 165 I.O. 656= 
1936 M. 914. If a manager of a joint Hindu 
family consisting of himself and his minor 
brother obtains a decree in a suit brought by 
him in the name of the joint family fLrm on 
his own behalf and as next friend of the 
minor, he can not lawfully receive any money 
which may be jointly due to them under the 
decree without the leave of the Court in view 
of the prohibition contained in O. 32, R. 6, 
C. P. Code, and he is consequently not in a 
position to give a valid discharge for the de- 
cretal debt without first obtaining such leave. 
The prohibition is not removed merely be- 
cause the decree is passed in the name of the 
firm without further mention of the minor. 
Con'^equently if an application for execution of 
the decree filed by the manager is dismissed as 
barred by limitation, a subsequent application 
for execution filed by the minor within three 
years after attaining majority is not barred 
either by reason of sec, 7 of the Limitation 
Act or by the principle of res judicata. 44 
P.L.R. 368=1942 Lah. 280. Final decree in 
mortgage suit in favour of Hindu brothers — 
Some decree-holders minors represented by 
eldest brother as next friend — ^Limitation for 
execution—Saved. 55 L.W. 835=ri942) (2) 
M.L.X f36=I.L.R. (1943) Mad. 595. 

Discharge by Guardian, — MuhamfSadan 
mother who is de facto guardian having no 
authority to transfer or deal with the property 
of the minors cannot give a valid discharge 
for payments made to the minors. 41 A, 473 
= 50 I.a 730=17 A.L.J. 582. 

Joint Decree-holders. — ^Where one of the 
decree-holders is a minor, and the other decree- 
holders are not competent to give a valid dis- 
charge withont his concurrence, time will not 
run against any o'? them till the minor attains 
maiority. 49 C.W.N. 558=AI.R. 3945 Cal. 
387. Decree in favour of major and minor 
members of jomt Hindu family — Discharge — 
Limitation. 18 I.O. 723, Joint promissory 
note — ^Decree in favour of brothers — Elder 
brother authorised to recover entire amount — 
Period of minority cannot he excluded, 39 
Tj.’W. 62=148 IC, 54. Joint decree in favour 
of one adult and two minors — ^Persons not 
proved to be members of joint Hindu family 
— ;-Adult not acting as karta — ^He cannot give 
discharge on minor’s behalf. 104 I.C. 668 (25 
M, 26; ?8 M. 487; 28 C. 465; 47 M. 920; 36 
M. 295; 44 C. 120; 31 A. 156, Ref.)=55 C. 
608=1927 C, 952. If one of several decree- 
holders can sfive a discharge without the con- 
currence of others, sec. 7 applies. 12 I,C. 503 


=21 M.L.J. 1088. See also 18 I.O. 723 (1); 
3 0 I.C. 464. One of several minor mahome- 
dan daughters, who are joint decree-holders, 
cannot, after attaining majority, give a dis- 
charge without the concurrence of others. 
See. 7 will, therefore, apply and time will 
not inn against any of them till all of them 
become majors for the purpose of the execu- 
tion of the decree, and it would make no dif- 
ference that there was a next friend who had 
instituted the suit on minor’s behalf. 119 1. 
C. 234=1929 L. 467. See also 27 A.L.J. 284 
=116 I.O. 481 = 1929 A. 142 [7 A. 313, (F. 

B. ), Dist.] Where in a suit by widow of de- 
ceased brother and minor, a joint decree was 
passed, the widow cannot give a valid dis- 
charge and the execution application filed by 
the minor within three years of his attaining 
majority is not barred. 27 A.L.J. 72=118 I. 

C. 229 (1)=1929 A. 267 (1). Decree in 

favour of father — ^His three sons, two majors 
and one minor forming members of a joint 
family constitute a single legal representative 
and one of them cannot execute the decree 
nor give a valid discharge. 1931 L. 5=130 
LC. 403. See also 30 L.W. 361=1929 M. 394 
(a case of jomt decree in favour of three 
minors); 1929 C. 165 (a case of joint decree 
in favour of a minor and karta of joint 
family). 

Miscellaneous. — Court not bound to raise 
ex proprio motu the special plea in party’s 
favour. 18 1.0. 391=17 C.W.N. 667. 

Sec. 7 and Art. 144. — The possession of 
debuttw property nnder a purchase made 
during the minority of the shehait, cannot be 
adverse to the idol unt-il the minor shebait at- 
tains maiority. 76 C.L.J. 363=1944 Cal. 157 
=213 I.O. 234. 

Sec. 8. — ^Under see. 8 where a plaintiff is a 
minor when the cause of action arises, time 
does not run against him until the minority 
has ceased. A suit brought within the pre- 
scribed period after minority is over is not 
barred. 27 A.L.J. 1233=1929 A, 963. A 
mortgage was executed in 1916 in favour of 
the plaintiff’s husband, fixing a period of 
three years for payment. The mortgagee died 
in 1920, leaving the plaintiff and a minor son. 
During his minority three were two acknow- 
ledgments, one in 1924 and the other in 1927. 
The son died a minor, and the plaintiff filel a 
suit on the mortgage within three years. 'Reid, 
(1), that when an acknowledgment was made, 
a fresh period of limitation was to he com- 
puted under sec. 19 of the Limitation Act, 
and the minor son of the mortgagee was en- 
titled to file a suit within three years after 
attaining majority under sec. 8 of the Limita- 
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{b) A right to sue for an hereditary office accrues to A who at the time is insane. Six years 
after the accruer A recovers his reason, A has six years, under the ordinary law, from the date 
when his insanity ceased within which to institute a suit. No extension of time will be given him 
under section 6 read with this section. 

(c) A right to sue as landlord to recover possession from a tenant accrues to A 3 who is an 
idiot. A dies three years after the accruer, his idiocy continuing up to the date of his death* 
,4*5 representative in interest has, under the ordinary law, nine years from the date of A*s death 
within which to bring a suit. Section 6 read with this section does not extend that time, except 
where the representative is himself under disability when the representation devolves upon him. 

^ Continuous running of g. Where once time has begun to run, no subseqent 

^ disability or inability to sue slops it: 

Provided that where letters of administration to the estate of a creditor 
have been granted to his debtor, the running of the time prescribed for a suit to 
recover the debt shall be suspended while the administration continues. 

10. Notwithstanding anything hereinbefore contained, no suit against 


tion Act; (2) under sec. 6 (3) of the Lmita- 
tion Act, since the disability continued up to 
his death, his legal representative, the plain- 
tiff, was entitled to file the suit within the 
same period after his death as would other- 
wise have been allowed from the time so pres- 
cribed, and the suit was therefore in time, 57 
L.W. 612=1944 M-W.N. 732=1945 Ifad. 149 
= (1945) 1 M.L.J. 3. 

Sec. 9 ; Scope of Section. — See 43 M. 185 
=38 M.L.J. 1; 5 O.W.N. 832=1928 O. 481. 
See also 40 M. 701=31 M.L.J. 231=6 P.L.J. 
273=1921 P. 166 (2). See. 9 contemplates 
only eases where the cause of action continues 
to exist ; but where the cause of action is can- 
celled by reason of subsequent events, this 
section will not apply. 62 0. 66=1935 C. 
333; see also I.L.E. (1943) Nag. 422=1943 
N.L.X 159=1943 Nag. 178. «Disabmty^’— 
Sec. 9 covers the ease of an alien enemy who is 
debarred from suing in consequence of a de- 
claration of war. 46 0. 526=23 C.W.N. 157. 
See also 47 I.C. 122. The period of limita- 
tion cannot be suspended once the 

period has begun to run unless the 
suspension is itself provided for in 
the Act. 49 A. 565=102 I.C. 96=1927 O. 
446. See also 1939 Lah. 270. Adjustment 
of claim — ^Re-opening of fresh cause of ac- 
tion. 2 L. 320=64 1.0. 454=1921 L. 71. Suit 
on promissory note — ^Time not extended by 
reason of suit by executant for declaration of 
invaUdity of note. 50^ M. 417=1927 M. 597 
=52 M.L.J'. 396. If is not open to a plain- 
tiff suing on a pro-note to deduct the time 
during which insolvency proceedings were 
pending against the defendant. 42 M. 319= 
36 M.L.J*. 104, When once limitation begins 
to run for a suit to enforce a mortgage, it is 
not suspended merely because the mortgaged 
property is submerged under water, as it does 
not affect a mortgagee’s right to bring a *iuit 
on the mortgage. 146 I.C. 856=1933 P. 693. 
Nor when there has been a fusion of the inter- 
ests of the mortgagor and mortgagee. 35 A. 
227=40 LA. 74=25 M.L.J*., 131 (P.C.) ; 4 L. 
90=1924 L. 40. When time once begins to 
run against a reversioner for contesting the 
validity of an alienation of ancestral property, 
no subsqeuent disability to sue on the ground 
of mmority of another reversioner can sus- 
pend it. 29 I.C. 761. ■\^en once time has 
begun to run against a party^ the subsequent 
nnnorlty of his heirs does not stop it. 42 I, 
C. 809. Bee also 1923 R. 98 (2); 18 I.O. 306; 


42 M. 319=36 M-L.?. 104. Where a person 
has begim to hold possession of land adversely 
to two co-sharers, each being the owner, of a 
moiety, and before the expiration of the sta- 
tutory period of limitation succeeds to one 
moiety upon the death of its owner, his pos- 
session continues to be adverse to the owner 
of the other moiety, although he has become 
jointly interested with the other. 24 C.W.N. 
346=53 I.C. 901=43 M. 244=46 LA. 285= 
1919 P.C. 44; 38 M.L.J. 313 (P.C.). 

Secs. 9 and 15. — Where a decree against 
the judgment-debtor has been passed before 
the order of adjudication of the judgment- 
debtor as insolvent, the time for applying for 
execution of the decree begins to run, which 
cannot be suspended by a subsequent disabi- 
lity. Moreover, the disability in such case 
can be removed by the decree-holder himself 
applying to the Insolvency Court for permis- 
sion to sue. Where no such peatoission is 
asked, sec. 15 cannot possibly apply, 184 I. 
C. 573=1939 Lah. 270. 

Sec. 9 and Aet. 141. — ^An adoptive mother 
executed a will during the minority of her 
adopted son treating her deceased husband’s 
properties as if they were her own absolute 
properties. She gave to the adopted son only 
a house and some cash and dedicated the rest 
of the properties to an idol. The adopted son 
after attaining majority executed a receipt in 
her favour in which he gave his consent to the 
will and admitted that he had been in separate 
possession of the house given to him from the 
date of its execution. The adoptive mother 
was in possession of the properties dedicated 
to the idol for more than twelve years after 
the execution of the receipt and died. In a 
suit by the reversioners of the adopted son 
for the recovery of those properties. Held^ 
that time began to run against the adopted 
son in his life time by reason of his adoptive 
mother’s adverse possesion and his title, if 
any, came to an end in twelve years — that is, 
before his adoptive mother’s death, and that 
the principle of sec, 9 of the Lmitation Act 
applied and not A^rt. 141. I.L.R. (1943) Ear. 
(P.C.) 69=47 C.W.N. 607=1943 A.L.J. 292 
=1943 O.W.N. 334=56 L.W. 593=1943 P.C. 
83= (1943) 2 M.L.X 51 (P.C.). 

Sec. lO.—The amendment of sec, 10 (by 
Act I of 1929) which was effected in conse- 
quence of the decision in Vidya Varuth^s case 
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a person in whom property has become vested in trust 
Suits against express specific purpose, or against his legal repre- 

trustees and their represen- sentatives or assig .s (not being assigns for valuable 
tatives. consideration), for the purpose of following in his or their 

hands such property or the proceeds thereof, or for an account of such property 
or proceeds, shall be barred by any length of time. 

^[For the purposes of this section any property comprised in a Hindu^ 
Muhammdan or Buddhist religious or charitable endowment shall be deemed 
to be property vested in trust for a specific purpose, and the manager of any 
such property shall be deemed to be the trustee thereof] 


LEG. EEF. 

1 Inserted by Act I of 1929. See. 2; the 
necessity for the addition of the new para, 
and the insertion of the new i^ticles 48-A, 
48-B, 134- A, 134-B and 134-C has been fully 
stated in the Statement of Objects and Rea- 
sons. iiee Fort St. George Gazette, Sept. 1927, 

pt. n, pp. 439-444. 

is not retrospective and does not apply to 
suits instituted prior to it. 61 I. A. 60=56 
A. 111=1934 P.O. 77=66 M.L.J. 431 (P.C.). 
Therefore, in a suit brought in 1926 by the 
Sajjadanashin of a Mahomedan dargah 
(Shrine) for possession of wakf lands from 
defendants who were at one time mujawars 
attendants and servants of the shrine) 
and who were in possession in lieu of their 
services but had been dismissed in 1898. EeU, 
that in view of the decision in Vidya Varuthi's 
case the suit did not come within the provi- 
sions of sec. 10, as it stood before the amend- 
ment; that the Sajjadanashin is not a "trus- 
tee^' in the technical sense nor is any property 
belonging to the wakf ^^vested'^ in him. 61 
I.A. 50=56 A. 111=1934 P.O. 77=66 M:.L. 
X 431 (P.C.). See also 157 I.O. 181 (2) =1935 
M. 483. Where the right of the plaintiff had 
become barred by limitation before the amend- 
ing Act of 1929 was passed, the mere insti- 
tution of the suit after 1929 cannot have 
the effect of reviving that right. 22 Pat. 
133=1943 Pat. 289. 

Construction. — Sec. 10 and Art. 134 must 
be read together. Sec. 10 is in the main de- 
signed to meet a suit brought for the purpose 
of following misapplied trust funds for the 
benefit of the trust. 20 Bom.L.R. 441; 32 
M.L.J. 85. Scope of sec. 10. See 49 I.A. 37 
=1922 P.O. 212 (P.O.). 

Construction— "Assigns” Meaning of. — 
The assigns contemplated in sec. 10 are not 
only assigns from the mahant of a math but 
also assigns from the transferee or assignee 
from the mahant. The object of inserting 
the words "valuable consideration” is to dis- 
tinguish the ease of a transferee who is a mere 
volunteer and in whose favour no equity could 
be brought to play and to hit only those trans- 
ferees who are in possession of the trust pro- 
perty without having paid any consideration 
for it. 22 Pat. 133=1943 Pat. 289. The 
words "for the purpose of foUowing in his or 
their hands such property,” in see. 10 of the 
Limitation Act, mean for the purpose of re- 
covering the property for the benefit of the 
trust in respect of which it had been given, so 
C, G* M. — ^428 


that when property is used for some purpose 
other than the proper purpose of the trust 
in question, it may be recovered without any 
bar of time from the hands of the persons 
indicated in the section. I.L.R. (1942) Kar* 
392=1942 Sind 145. 

Applicability. — Sec. 10 applies only to 
cases of express trusts and not to construc- 
tive trusts. 45 M. 415=32 M.L.X 119; 1925 
P. 68. It excludes from its operation such 
trusts as the law would imply merely from 
the existence of particular facts or fiduciary 
relations. Nor does it apply to purchasers 
of property with notice of prior agreement to 
sell. 1929 N. 298. See also 19^29 L, 753. 
A trusty as defined by sec. 3 of the Trusts Act, 
contemplates that the trustee is the legal 
owner of the trust property, and before there 
can be a trust, the "trustee” must be the 
owner, that is, there must be a transfer of 
the property to the trust before a trust can 
be created. 1940 Pat. 90. In order to invoke 
the application of sec, 10 the property mnst 
be vested in a trustee or trustees for a spe- 
cific purpose. A person claiming adversely 
to the trust on the footing that the trust 
deed itself was bad cannot contend that the 
property was held by the trustees for any pur- 
pose. Where a person claiming to be an heir 
of the settlor and to be entitled to the pro- 
perty on the ground that the trust deed was 
void and that as an heir of the settlor he is 
entitled along with the other heirs to recover 
the property from the trustees, sec. 10, does 
not apply. 41 Bom.L.E. 622=1941 Bom. 307. 
Sec. 10 is confined to cases where property 
has become vested in trust for any specific 
purpose. 47 AU. 171=22 A.L.X 866=1924 
A. 884 ; it does not apply to a principal’s suit 
against an agent. 81 I.C. 505=1925 N. 115. 
Nor to a suit against assigns for valuble con- 
sideration. 16 I.C. 53=23 M.L.J. 260; 89 
I.O. 483=1925 A. 822. See also 46 LO. 19= 
20 Bom.L.E. 441. The transfer of a portion 
of the math and the properties appertaining 
thereto by one mahant in favour of another 
mahant in settlement of Iona fide disputes 
between them to the office of the mahant of 
the math is a transfer for a valuable consi- 
deration. 22 Pat. 133=1943 Pat. 289. Sec. 
10 applies to a suit against the legal repre- 
sentatives of a deceased trustee for the re- 
covery of a specific sum of money misappro- 
priated by him. The suit is iu essence a suit 
to follow trust property in the hands of the 
legal representatives of the trustee. 46 O.W.. 
N. 865. A benamidar is not a trustee. 45 M. 
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415=1922 M. 57=42 M.L.J. 119. Nor a depo- 
sitory or a banker. 22 I.C. 936 5 1 A.L. J. 422. 
Sec. 10 cannot apply to a wrong doer in pos- 
session without title. A wrong doer in pos- 
session is expressly excluded from the defi- 
nition of the word ^^trustee’^ I.L.R. (1945) 
Kar. 40 = 1945 Sind 57. See. 10 has no ap- 
plication to ^‘constructive trusts” which are 
only obligations in the natuie of trusts, but 
only to trusts properly so called. Where a 
vendoi of immovable property leaves a por- 
tion of the sale consideration in the hands 
of tlie vendee directing him to pay the same 
to his minor son when he attains majority, 
the vendee undertaking to pay interest on 
the amount retained by him, there is no trust 
which would attract the operation of sec. 10, 
1939 Mad. 722 = (1939) 1 MX.J*. 820. Sec. 10 
applies to a case of entrustment of money 
for the specific purpose of investment. I.L. 
E. (1938) 2 Cal. 81=42 C.W.N. 381=1938 
Cal. 336. &ee aUo 1937 M.W.N. 493. See. 
10 does not apply to directors of companies. 
1923 L. 58 (2); 54 M. 153=60 M.L.J. 280 
=1931 M. 58. Nor to a suit by one co-sharer 
against others for mesne profits. 51 I.C. 393; 
nor to a suit bv a co-sharer against manager 
of a joint Hindu family governed by Dhay.a- 
bhaga law. I.L.E. (1940) 1 Cal. 183=44 C. 
W.N. 93=1940 Cal. 51. Money gifts made 
to bride on occasion of marriage and after- 
wards according to custom of Naxtukottai 
Chetty community — Hundis handed over to 
Dride^s father-in-law — Amounts collected by 
him and invested by him in family business 
— Amount to accumulate and to be payable to 
bride on demand is trust fund — ^Doctrine of 
tracing applies with right to charge. 1937 
M.W.N. 493. A co-heir recovering a debt lue 
to the deceased on behalf of all others is not 
a trustee for the others. 37 A. 233. A suit 
for declaration against the defendants not as 
trustees but as rival beneficiaries falls not 
under sec, 10 but under Art. 120 of the Act. 
1944 O.A. (C.C.) 11=1944 O.W.N, 37=A.I. 
E. 1944 Oudh 139=19 Hnck. 515. A suit 
against a trustee for failure to obtain pos- 
session and income of the trust falls under 
sec. 10. 41 M. 319=42 I.C. 544. But see 
1922 M. 409. Suit by trustee of temple to 
recover money from former trustee, which 
had been taken by him wrongfully from trust 
funds, is governed by Art. 120, and not by 
Art. 61 or bv sec. 10. 40 L.W. 275=1934 M, 
542. Suit for profits by administrators of 
trust property — ^Defendant entrusted by 
plaintiffs with property for safe custody and 
management. S^e I.L.E. (1942) Nag. 92= 
1941 Nag. 181=1941 N.L.J. 184. The words 
"vested in trust” in sec. 10, if they do not 
necessarily imply a transfer of ownership in 
the strict sense, do at any rate imply some- 
thing more than mere possession and tempo- 
rary control of property. IL.E. 1939 B. 154 
=41 Bom.L.E. 215=1939 Bom. 126. The 
words ‘for any specie purpose” merely in- 
dicate an express trust, i.e., a trust that 'is 
not constructive or one arising by implication 
of law, or such that there is no donbt as to 
its specified terms nor any’ uncertainty ai^ to 


affirming them. 1930 A. 96; 1937 Bom. 433 
=39 Bom.L,E. 572; 1938 Mad. 295. Where 
trust property is leased by trustee in deroga- 
tion of the trust, sec. 10 does not apply if 
the lessees are assigns for valuable conside- 
ration and are not aware that the property 
was affected by any possible trust when the 
lease was executed. 1940 Cal. 228. Where, 
by an airangement, a person leceives a month- 
ly sum of money which is to enure for the 
benefit o± another during the latter^s mino- 
rity, the money when paid to the former be- 
comes vested in him for a specific purpose 
within the meaning of sec. 10. 62 0. 393. 

A gratuitous transferee of trust property is 
■within sec. 10 and therefore theie is no limi- 
tation of time for following up the property 
in his hands. 33 I.C. 45 = 38 M. 1064. See 
also 40 I.C. 50=32 M.L.J. 85; 24 I.C. 369 = 
26 M.L.J. 537. Under sec. 10 an express 
trustee cannot prescribe for a title by adverse 
possession against his heneficiaiy; the trus- 
tee^s legal lepresentatives or assignees are in 
no better position than the trustee nimself. 
But the rule does not apply in the case of a 
stranger to the trust property independently 
of the trustee. The section does not prevent 
such a person from acquiring title by adverse 
possession. 157 I.O. 181 (2)=1935 M. 483. 
Agreement for payment of sum out of parti- 
etdar fund — Obligor if a trustee — Suit for 
recovery of money out of fund — Agreement 
to pay on demand — ^Limitation, 44 M.L.J. 
685=46 M. 259=1923 M. 667. Suit to set 
aside sale in contravention of sec. 99 of T. P, 
Act, see. 10 does not apoly, 101 I.C. 896. 
See also 19 Pat.L.T. 367=1938 Pat. 273. 
Sec. 10 applies to a suit brought by the rever- 
sioners of a lady, whose property was put in 
charge of a Sip^irdar, to recover the pro- 
perty from his legal representatives. 101 I. 
C. 427=1927 Oudh 614. Section applies to 
suit against heirs of express trustee for ascer- 
tainment. 52 B. 184=107 1.0. 705 (2)= 
1928 B. 5S. It is not necessary that the pro- 
perty followed should be identical property 
in respect of which a breach of tr’ist has been 
committed. I.L.E. (1940) Nag. 94= 
1938 Nag. 30. Where a testator made 
a will bequeathing all his property 
to A and also entered into a contract 
wfith A^s father not to revoke the same but 
later executed a second will by which he re- 
voked the first and bequeathed all his pro- 
perty to B, liis wife, whom he appointed exe- 
cutrix and it was contended that by virtue 
of the contract, there was a trust created in 
favour of A. Held, that the trust did not 
fall within sec. 10, as it could not be said 
that the property was vested in the execu- 
trix under the second will for the specific 
purpose of making them over to 58 I, 
A. 279=10 P. 851=1931 P.C. 196=61 M.L. 
J. 78 (P.C.). See also 1938 P.W.N. 186=19 
Pat.L.T. 202=1938 P. 600=17 Pat.^ 350. 
Once a trust has been declared invalid ah 
imtio sec. 10 can have no application at all 
to a suit for account of rents of property 
held under trust. 1940 Eang.L.E. 136=1939 
Bang. 365. Sec. 10 does not apply to a claim 
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for an account on the footing of wilful de- 
fault, Such a claim is liable to be barred by 
limitation and Art. 120 is the article appli- 
cable. 1940 Rang.L.R. 273 = 1940 Rang. 207 
= (1940) 3 F.L.J. 147. Property held by a 
Mahant of a math for maintaining the math 
and the office 1 elating thereto is not property 
which ^^has become vested in trust for any 
specific purpose”. The endowments are not 
^^conveyed in trust” nor is the head of a math 
a "trustee” with regard to them save as to 
specific property proved to have been vested 
in him for a specific object. So sec. 10 is 
not applicable to pioperty appertaining to 
the mahant of an asthan. [44 M. 831 (P.O.), 
Rel. on] 9 Luck. 394=1934 O. 96. As to tem- 
ple funds, see 88 Bom.L.R. 808=1936 Bom. 
412; 1941 P.O. 130 (P.O.). The property of 
a temple belongs to the idol and does not 
vest in the manager or dharmakarta though 
he has a wide discretion in the spending of the 
funds of the institution. The dharmakarta 
of a temple is not the trustee of the property 
of the temple, so as to attract the operation 
of sec. 10, Limitation Act. He is no more 
than a manager. Sec. 10 of the Limitation 
Act as it stood before its amendment in 1929, 
did not apply to heads of mutts and temples. 
The amendment of see. 10 in 1929 does not 
have the effect of making it applicable to a 
case where the remedy had become barred be- 
fore the amendment of see. 10 in 1929. 56 

L.W. 479 (2') =1943 Mad. 691= (1943) 2 M.L. 
J. 339=I.L.R. (1944) M. 284. In the mofus- 
sil Par sis are governed by rules of justice, 
equity and good conscience. The rule in 
Vidya Varythi^s Case. 48 LA. 302=1922 P. 
0. 123=41 ML.J. 346=44 M. 831 (T.C.), 

cannot be applied to a Parsi charity, Wheie 
the vendees acted on behalf of the Anjuman 
and purchased properties with the express pur- 
pose of guarding against a danger to t^ fire 
temple. Held, that the vendees were express 
trustees for purpose of see. 10, and their sub- 
sequent conduct in derogation of the trust 
should be disregarded. 35 Bom.L.R. 1091 = 
1934 B. 1. 

Express Trust. — ^Persons could not bv 
breach of trust continued for a period of 12 
years confer a statutory title on themselves 
in dero^'ation or extinction of the trust. 36 
CX.J. 35=50 C. 49=1923 C. 1. Time would 
be no bar to an action against the shebaits for 
recovery of the debutter properties from the^r 
hands. ’ 1926 0. 1; 25 A.LL.X 1047=50 All. 
265=1928 A. 134. An administrator in whom 
no special trust is vested for a specific pur- 
pose is not a trustee within the rtieaning of 
see. 10. 2 P.L J. 642=40 I.C. 860. A guar- 
dian, appointed under the Guardians and 
Wards Act, of the property of a minor, is not 
an express trustee within thf» meanin<r of sec. 
10. 39 Bom.L,R. 351=I.L.R. 1937 B. 636= 
1937 B. 334. A ward cannot therefore take ad- 
fvantage of sec. 10 to avoid the bar of limita- 
tion for a suit against an ex-guardian. 
LLR. (1937) Bom. 636=1937 Bom. 
334=39 Bom.L.R. 351. Under see. 10 
as amended, the manager of a Hindu 
Religious Endowment is in the same 


position as an express tiustee, although it 
cannot be said that any property is conveyed 
to a shebait or mutawalli, in the case of a de- 
dication under the Hindu or Mahomedan Law, 

01 vested in him. Whatever property he holds 

for the idol or the institution, he holds as 
manager with certain beneficial interests re- 
gulated by custom 01 usage. l57 I.C. 181 (2) 
=1935 M. 483. As a general rule, the high 
priest of a temple and a person in like posi- 
tion, is only the manager and custodian of 
the idol 01 the institution. In almost every 
case he is given the right to a part of the 
usufruct, the mode of enjoyment and the 
amount of the usufiuct depending on usage 
and custom. The property is not conveyed 
to or vested in him nor is he a trustee in the 
English sense of the term, although in view 
of the obligations' and duties resting on him, 
he is answerable as a trustee in the general 
sense for maladministration. But a high 
priest appointed under a decree of Court as 
a "trustee for all the properties movable and 
immovable devoted to the seivice” of the tem- 
ple God, is an exception to the geneial rule. 
A suit against his widow for the recoveiy 
of the amount due on certain war bonds vest- 
ed in him in trust would fall within sec. 10 
and will not be barred by any length of time. 
21 Pat. 96=44 Bom.L.R. 183=46 C.W.N. 377 
= (1942) 1 M.L.J. 8; 22 Pat.L.T. 981=196 
I.C. 696=1941 P.O. 130 (P.C.). Sec. 10 ap- 
lies only to a ease of property which has be- 
come vested ia trust for a specific purpose; 
it can have no application to a case where pro- 
perty is in the possession of a donee under a 
voidable transaction of gift. 78 I. A. 21=1. 
L.R. (1945) Bom. 440=49 C.W.lSr. 303=47 
Bom.LR. 274=58 L.W. 176=1945 A.L.J. 
280=1945 P.C. 54= (1945) 1 M.L.J. 253 (P. 
C.). For an executor to be considered as 
holding property in trust for a specific pur- 
puse within the meaning of sec. 10, an express 
trust must be created by the will itself. The 
position of an express trustee does not arise 
from the status of executor by itself. A 
legatee suing an executor is not therefore, en- 
titled to the benefit of this section unless an 
express trust is created bv the will. I.L.R. 
(1944) Nag. 817=1944 N.L.J. 458=1944 
Nag. 377. A suit which is expressly stated 
to be a "suit for declaration and recovery of 
Rs. 9426-1-3”, the declaration being wholly 
unnecessary and merely constituting the 
grounds on “which the plaintiff bases his claim 
to a decree, and which in substance is one for 
reeo 7 erv of a sum of money from an estate, 
of which the defendants are executors and 
trustees under a will, is not a suit for the 
purpose of following, in the hands of the de- 
fendants, trust property or the proceeds there- 
of. I.L.R. (1942) Kar. 392=A.I.R. 1942 

Sind 145. Sale of property of deceased Maho- 
medan — S^le procee-^s handed over fo ’^son 
for distribution among heirs — ^If express 
trust create 1 — Suit for share hy one heir — 
Limitation — S+ar^-ing point. I.LR. 1946 M. 
423=1945 MW.N. 671=58 L.W, 555= (1945) 

2 M.L.J. 422=1946 M. 116. 

Trustee 3>e son tort. — ^A suit for accounts 
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II. (i) Suits instituted in British India on contracts 
Suits on foreign contracts, entered into in a foreign country are subject to the rules 
of limitation contained in this Act. 

(2) No foreign rule of limitation shall be a defence to a suit instituted in 
British India on a contract entered into in a foreign country, unless the rule has 
extinguished the contract and the parties were domiciled in such contry during 
the period prescribed by such rule. 


in respect of trust property comes under sec. 
10 and a trustee de son tort stands in the 
same position as an express trustee. 57 I. 

0. 805=24 C.W.K. 752; 105 I.C. 721=1927 
L. 773 (2); I.L.R. (1940) AU. 815 = 1941 All. 
1 ; but not an executor de son tort in whom no 
special trust is vested for a specific purpose. 
1929 li. 753. Trustees de son tort woidd come 
within the operation of sec. 10, but the exist- 
ence of a trust must be first established be- 
fore the section may be applied against them. 

1. L.R. (1938) 1 Cal. 652=1938 Cal. 673. Sec. 
10 does not apply to the case of trustees de 
son tort. The section is intended to apply to 
express trustees and their representatives 
which a trustee de son tort is not 13 Luck. 
344=1937 Oudh 373. See. 10 will not apply 
to a snit for accounts against a trustee de son 
tort, for it applies to cases of express trust 
alone. All that the amendment of 1929 did 
was to make a Hindu shebait or a Mahomedan 
mutwalli a trustee in whom property may 
be said to have vested. 1941 All. 1. Where 
a trustee has been in possession for upwards 
of 12 years of property under a trust which 
is void under the law, an action against him 
by the rightful owner would be barred by 
limitation under the statute, the reason be- 
ing that the possession of the trustee is as 
much adverse to the true owner as that of 
any trespasser. The property in respect of 
which the direction in the will creating the 
charitable trust is void cannot be said to have 
^^vested in trust for a specific purpose” and 
therefore sec. 10 Limitation Act, can have no 
application and the executor must be taken 
to have held the property adversely to the 
true owner and if he so holds it for the sta- 
tutory period he would acquire a good title 
to it. The fact that the house tax receipts 
were issued by the Municipality in favour of 
the deceased testator is no proof that the exe- 
cutor was not holdii^g the property adversely 
to the heir. 47 C.W.N. 46 (2')=1942 A.L.J. 
718=56 L.W. 8=A.T.R. 1942 P.C. 64= (1943) 
1 M.L.X 11 (P.C.)=LL.B. (1942) Ear. (P.C.) 
166. 

Trust Property. — A suit by an alleged 
trustee for recovery of trust property against 
person claiming himself to be trustee'Ms gov- 
erned by Art. 144 of the Act. 46 I.A. 204= 
53 I.C. 288=1919 P.C. 62=37 M.L.J. 460 (P. 
0.). When the guardian gives a discharge 
for a decree in favour of the minor in con- 
sideration of the transfer to him of certain 
property, he holds the property as a trustee 
for the minor. ?8 LC. 861. Sec. 10 cannot 
apply to a suit filed for the purpose of esta- 
bHs^ng a right under the provisions of sec. 
42, Spedfic Belief Act. See. 10 contemplates 
the following or pursuit of concrete property 


and not a right. A suit under sec. 42, Speci- 
fic Relief Act, for a declaration that certain 
properties are public, religious, trust proper- 
ties, is not a suit for the purpose of follow- 
ing trust property. Art. 120, and not sec, 10, 
Limitation Act, applies to such a suit. I.L. 
R. (1945) Ear. 40=1945 Sind 57. See also 
1942 Sind 145. Where a father executed a 
settlement deed by which the son who 
was given the properties was direct- 
ed to pay a certain amount to the 
settlor's daughter. Held that there was 
a trust in favour of the daughters 
and a suit to enforce the same was not gov- 
erned by any rule of limitation. 39 L.W. 
496=1934 M. 273. A suit against the Tcarta 
for account is not governed by it, as "karta is 
not vested with property of the family. 58 
I.C. 877=25 C.W.]Sr. 356=1921 0. 571. A 
suit against a trustee for failure to obtain 
possession of the corpus and income of the 
trust property is not within sec. ID but is gov- 
erned by the ordinary law of limitation. 42 
I.C. 544. See also 70 I.C. 87=1922 M. 409. 
Suit by one executor against legal represen- 
tatives of deceased co-executor — Sec. 10 does 
not apply. 1927 B. 424=29 Bom.L.B. 418. 
Dispute between father and son as to posses- 
sion of land— Order under sec. 146, Or. P. 
Code — ^Land put in possession of receiver and 
income deposited in G-overnment treasury — 
Suit by son after death of father for income 
so deposited — Art. 120 applies — Whether Gov- 
ernment is trustee under sec. 10. 46 L.W. 

632=1937 Mad. 787= (1937) 2 M.L.J. 296. 

^Westing”. — ^T he word "vesting” means 
merely properlv having control of the pro- 
perty. 1926 M. 109=49 M.L.J. 468. The 
word "vest”, implies that the property be- 
comes in law the property of the trustee. 
3 R. 206=1925 B. 289. See also I.L E. (1939) 
Bom, 154=41 Bom.L.R, 215=1939 Bom. 126. 
To save limitation under sec. 10 it must be 
shown that the defendants are persons "in 
whom property has become vested in trust 
for any specific purpose”. Trusts whiefi have 
not been declared by any specific words but 
which the law would imply from the existence 
of particular facts or fiduciary relation? are 
excluded from the operation of the section. 
One useful test for determining whether any 
particular trust is within the provisions of 
the section or not is to see if a suit for the 
purpose of following the trust property in 
the hands of the trustee would be to restore 
it to the trust. I.L.R. (1938) 1 Cal. 652= 
1938 Cal. 673. If a fund is handed over to 
one in order that he should pay it to a tem- 
ple or utilize it for the temple, it must be 
held to have vested in him as trustee for that 
puipose, and the managers of the temple are 
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PART III. 

CoMPUTioN OF Period of Limitation. 

12. (i) In computing the period of limitation 
Exclusion of time in legal prescribed from any suit, appeal or application, the day 
proceedings. from which such period is to be reckoned shall be 

excluded. 


entitled to rely on sec. 10, and to call upon 
him to account. 38 Bom.L.B. 808=165 1.0. 
1001=1936 B. 412. While transfer of pro- 
prietary right is not intended, mere transfer- 
ence of management or control is not enough 
to satisfy the requirements of ^Vesting” as 
contemplated by sec. 10; a right to call for 
a transfer and to possess the property for 
the purposes of the trust and also power to 
di^ose of it according to the terms of the 
trust without reference to the owner are the 
essentials that constitute the ^^vesting”. 61 

0, 119=1934 0. 87. A suit for recovery of 
property from a person in whom it was vest- 
ed in trust for the upkeep of a shrine, or 
from a gratuitous transferee from him is «>ov- 
emed by sec. 10. 53 I.C. 577=109 P.R. 1919. 
Trust property — ^Land assigned by mutual 
agreement — Suit for its recovery — Limitation. 
45 I.C. 325=66 P.R. 1918. Failure of tms- 

to reduce trust property to possession — 
Liability for acts on default of predecessors 
— Failure to account — ^Limitation. 70 10 
87=1922 M. 409; 42 I.C. 544. Sec. 10 con- 
trols Art. 134 and gives the cine to its mean- 
ing. 1922 L. 271. The words of sec. 10 are 
wide enough to cover a case by one of two 
trustees, who claims against the other that 
the property ought to be held and managed 
by both. 18 L.W. 907=1924 M. 125. A new 
trustee succeeds to the office of a former trus- 
tee and not to him personally and is not there- 
fore his legal representative xmder this sec- 
tion. 4 L.W, 369=34 I,C. 945. Whether an 
•"ve^utor under a will is a trustee for a spe- 
cific purpose within the meaning of sec. 10, 
depends upon the facts of each case. Sec. 10 
will apply to an executor under a will who is 
therein expressly called trustee and is entrust- 
ed with the testator's property for certain de- 
finite purposes. I.L.R. (1942) Kar. 392= A. 

1. R. 1942 Sind 145. 

A ^'^Spechfic Purpose" means a purpose 
which ^ is either actually and specifically de- 
^ed in the deed of trust or a purpose which 
f:rom the specified terms can be certainly 
affirmed. 29 Bom.L.R. 241=1927 B. 398 
See also 58 I. A. 1=60 M.L J. 1=8 R. 645 (p! 
0.) — 1931 P.O. 9, The phrase "trust for a 
specific purpose" in sec. 10 is only a more ex- 
panded mode of constituting express trust in 
EngUsh law. 1941 Mad. 811= (1941) 2 M. 
L.J. 558. Sec. 10 caimot be held to be in- 
applicable to the property of a temple be- 
cause it was dedicated generally to the temple 
and not for any limited purpose. A "specific 
purpose" is a purpose which is either actually 
or specifically defined or a purpose which 
from the specified terms can be certainly 
affirmed.^ The conducting of pujas and cere- 
monies and the upkeep of the temple would 
be sufficiently specific to satisfy the require- 
ments of sec. 10. 66 L.W. 479 (2)=A.I.R. 
1943 Mad, 691 =(1943) 2 M,L.J. 339=I.L. 


B. (1944) Mad. 284. The trustees contem- 
plated by sec. ^ 10 are the same as what are 
known in English law as express trustees, al- 
though the section does not use that parti- 
cular nomenclature. A trust for a "specific 
purpose" within the meaning of sec. 10 is a 
trust for a purpose that is either actually and 
specifically defined in the terms of the will 
or the settlement itself, or a purpose which 
from the specified terms, can be certainly 
afiSrmed. Constructive or resulting trusts are 
as much trusts as express trusts, under the 
Indian Trusts Act ; there is a sharp distinction 
between trusts created by the act of parties 
and certain obligations which are not trusts 
but which are considered to be in the nature 
of trusts. Sec. 10 of the Limitation Act can- 
not apply in the case of a person whom the 
law looks upon as a trustee because he has 
to discharge certain obligations in the nature 
of a trust. It only applies to a trustee of a 
trust in the strict sense of the term. 47 Bom. 

L. R. 934=1946 B. 131. Where by a family 

arrangement, a hundi was vested in defen- 
dant for payment of debts of plaintiff's hus- 
band, and any balance that might remain 
after payment of his creditors was to be paid 
to the latter. Held, that this arrengement 
constituted a trust for specific purpose with- 
in the meaning of see. 10. 1936 Mad. 876. 

The purpose of following the property in the 
hands of the trustees referred to at the end 
of sec. 10 must be the purpose of restoring 
it to the trust which is specified in the earlier 
part of the section. 61 C. 119=1934 C. 87. 

Sec. 12: Applicabilitt. — See (1946) 2 

M. L.J. 291. The rules as to computation of 
periods of limitation laid down in Part HI 
of the Act are not intended by the Legisla- 
ture to apply only to periods of limitation 
prescribed by the Schedule^ but apply also to 
periods of limitation provided for by other 
enactments. IJ..R. (1939) All. 647=1939 A. 
L.J. 622=1939 All. 403 (P.B.). The time 
for obtaining a copy has to be excluded under 
sec. 12 even if no copy is necessar^^. 8 BJB. 
330. Sec. 12 allows the time spent in obtain- 
ing copy of decree to be excluded, but it does 
not apply to applications for r^sion, pro- 
bably on the ground that there is no period 
of limitation prescribed in the Act for an ap- 
plication for revision. 1942 O.W.N. 335 — 
1942 O.A. 241=A.I.R. 1942 Oudh 392. Sec- 
tion is only applicable to suits in British 
India and not to proceedings in foreign 
Courts. 8 L. 54=102 LC. 523 (2)=1927 L. 
200. Section does not apply to applications 
under Land Acquisition Act, 1.04 I.C. 397 — 
9 L. 244=1927 L. 858; 54 A. 282=1932 A. 
598. Nor to a proceeding under sec. 66 (3) 
of the Income-tax Act. 1931 A.L.J. 593— 
1931 A. 673=53 All. 684. The Commissioner 
of' Income-tax preferring an application for 
leave to appeal to the ftivy Council is enti- 
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tied to deduct the period taken for obtaining 
copies of the judgment. 59 C. 251=1932 C. 
587; 16 Luck. 638=1941 O.W.N. 352=1941 

A. W.R. (O.C.) 106=1941 Oudh 247. See also 
1939 Lah. 43. In computing the period of 
limitation for an application for leave to ap- 
peal, the time requisite for obtaining a copy 
of the judgment cannot be exclu ed. I.L.II. 
(1939) Lah. 156=1939 Lah. 43. But see 1941 
Oudh 247. Time taken actually in obtain- 
ing copies is to be deducted in calculating 
the period of limitation. 49 I.A. 307 = 1922 
P.C. 352=43 M.L.J. 765=49 C. 999=27 C. 
W.N. 156 (P.C.). See also 87 I.C. 93=1924 

B. 185=48 Bom. 292; 13 Pat. 371=15 Pat.L. 

T. 649=1934 P. 266, Applicant must apply 
once for all for necessary copies. 18 A.L.J. 
208=42 A. 260. But see 1938 A.W.R. (B.R.) 
140. An appeal presented under sec. 46, Pro- 
vincial Insolvency Act, will attract see. 12. 
10 A.L.J. 3=34 A. 496. See also 1937 A.M. 
L.J. 101. Sec. 12 is applicable to pauper ap- 
peals. 1923 L. 684, The rules under the Let- 
ters Patent do not amount to a special oi 
local law. Consequently the time requisite 
for obtaining a copy of the judgment appealed 
against cannot be excluded in computing the 
time for filing an appeal under the Letters 
Patent. 16 L. 448=1935 L. 328 (F.B.); 5 

Pat.L.J. 701=59 LG. 179=1921 P. 365. Sec. 
12 governs appeals under the Letters Patent 
from an order passed by a Single Judge of 
the High Court in the exercise of its origi- 
nal jurisdiction, whether ordinary or extra- 
ordinary and from the judgments passed by 
the High Court in its appellate jurisdiction. 
16 Lah. 448 (overruled in I.L.R, (1941) Lah. 
191=43 P.L.B. 297=1941 Lah. 257 (F.B.). 

Sec. 12 (2) applies to appeals from decrees or 
orders on the original side of the Rangoon 
High Court under cl. 13 of the Letters Patent. 
12 B. 525, Only the time requisite for ob- 
taining a copy of the judgment appealed 
against and of the decree can be excluded. 
1923 L. 461. Sec. 12 (3) allows to be exclud- 
ed only the time requisite for obtaining a 
copy of the judgment against which the ap- 
peal is preferred. Where the rules of the 
Court require the filing of the judgment of 
the Court of first instance in a second appeal, 
the time requisite for obtaining it does not 
fall under sec. 12, 1923 L. 96; 1923 L. 461. 
But see 4 R. 310=1925 E. 344, See also on 
the point, 100 1.0. 854=1927 L. 192; 1928 
A. 416; 1928 L. 755. See also 196 1.0. 654 
=1941 Pesh. 74. The period till the decree is 
actually prepared and signed should be ex- 
cluded for purposes of the limitation if the 
application for copy is made before the pre- 
paration of the decree, 43 P.L.R. 88=1941 
Lah. 212. Period between date of judgment 
and date of signing decree can be deducted. 
p39 EangJL.R. 686. Time spent in obtain- 
ing traniation of the judgment canno+ be 
excluded under sec. 12. 59 I.C. 965. Where 
an appeal was filed on the last date of Imi^-a- 
tion deducting the time taken in obtaining 
copies of the judgment and the decree, but 
with the memQr?»ndum of apneal a cot>v of 
the tra^Ution of the decree, unsigned by the 
lower Conxt was filed, bnt; no copy of decree 


was applied for. Seld^ that translation of 
deeiee unsigned by the lower Court is not a 
proper substitute for the decree so as to save 
limitation. 150 I.C. 781 (1)=1934 L. 304 
(2), Wheie a formal decree has been drawn 
up in a miscellaneous execution case the time 
requisite for obtaining a copy of such a de- 
cree is to be deducted under see. 12. 1 P.L. 
T. 33=54 I.C. 630. Date of delivery of judg- 
ment communicated to parties. Limitation 
begins to run from the date when the deli- 
very of judgment was communicated to the 
counsel for the parties. 98 LG. 942=1927 
L. 59. See also 149 I.C. 127 = 1934 L. 135; 
(1941^ A.W.E. (Rev.) 353; 45 C.W.N. 498 
=LL.R. (1941) 1 C. 536=1941 Cal. 378. An 
appeal which would have been in time if pre- 
sented on 23-2-1937 was actually presented 
on 16-2-1937, but without the copies of the 
judgment and the decree which the Court was 
asked to dispense with. The Court on 19-2- 
1937 dispensed with the copy of the judg- 
ment, but refused to dispense with a copy of 
the decree. A copy of the decree was ap- 
plied for on 23-2-1937, obtained on 1-3-1937 
and filed on the same date. Seld, that even 
assuming the appeal to have been properly 
filed on 1-3-1937, the appeal was in time, 
the appellant being entitled to deduct the time 
requisite for obtaining the copy of the de- 
cree, 40 Bom.L.R. 389=1938 Bom. 288. See 
also 1938 Lah. 707. Where application of 
copies was made to a wrong Court on account 
of "bona fide mistake and subsequent appli- 
cation was properly made and appeal filed out 
of time, the delay could be“ excused either 
under sec. 12 or sec. 5, Limitation Act. 1929 

0. 348. Appeals filed in time with copies of 
judgment and subsequently with copies of de- 
crees within period of limitation are not time- 
barred. 13 R.D. 356. 

Award. — The period taken for obtaining 
a copy of the award must be excluded in 
computing the period of limitation for an 
application to set aside the award. 46 C. 
721=53 I.C. 46=23 C.W.N. 280. See also 
29 I.C. 860; 142 I.C, 835=1953 R. 38; 140 

1. C. 11=1932 M. 588. 

Computation op Time. — See 37 P.L.R. 235. 
In computing the period of limitation 
prescribed for an appeal two periods are to 
be exel'ded. They are: (1) the day on 
which the judgment is pronounced; and (2) 
the time (i.e.) the dnys reouisite for obtain- 
ing copy of the decree. These two are dis- 
tinct and separate in their purpose. It can- 
not he contended that the day on which an 
application for copy is made is not a day 
requisite for obtain'ng the copy. Therefore 
it is clear that an appellant is entitled to a 
de'^uction of the number of days beginning 
with the day on which he applies for, to 
the day on which he obtains the copy, from 
the mimber of clear days of limitation pres- 
cribed by statute. It may be +hat In an excep- 
tional case, where the copy is applied for on 
the same dav as the judgment la dolivered, 
one day happms to be excluded twice. I.L. 
R. (1939) Nag. 185=1939 N.L.J. 173=193^ 
Nag. 150, See also 40 Bom.LR. 1211=1939 
Bom, 46 (Day on which copies are ready 
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for delivery can. be excluded). Under see, 
12, only the time from the date of making 
the application for copies to the date on 
which the copies are ready for delivery can 
be excluded 1923 L. 696. Time for 
obtaining copy — ^Days on which copies 
are applied for and are delivered — Both 
to be excluded. I.L.E. (1944) Nag. 725- 
1944 N.L.J. 313=A.1.E. 1944 Nag. 356. As 
to exclusion of time taken to communicate to 
appellant that copy is ready, see 149 I.O. 127 
==1934 L. 135. See also 1938 E.I). 78=1938 

A, W.B. (B.R.) 63. Application for copy must 

be before expiry of the period allowed. 58 
I.O. 408=32 C.L.3. 127; 61 P.L.E. 1911= 
9 I.O. 381. Application for copy — ^Dismissal 
— ^Presh application whether a continuation. 
1932 M.W.N. 328. Where the time 
for obtaining copies of decree and 
judgment are two distinct periods and not 
overlapping both periods can be deducted 
under sec. 12. 48 B. 433 = 1924 B. 425=26 

Bom.L.E. 362. See also 65 C.L.J. 415: 37 
P,L.E.=1936 L. 120; 75 I.C. 265; 

1925 A. 436=47 A. 509=87 I.C. 
484; 106 I.O. 57=1928 N. 131. 

Where a party applies for a copy of the 
judgment alone and sometime later applies 
for a copy of the decree, the time required 
for obtaining the copy of the judgment plus 
the time requisite for obtaining a copy of 
the decree should be excluded, provided that 
days on which both copies were being pre- 
pared cannot be doubly excluded, from the 
computation of the period of limitation. It 
is immaterial whether the period of limita- 
tion prescribed in Sch. I toTthe Limitation 
Act had expired when a copy of the decree 
was applied for. 26 N.L.E. 66=1930 N. 
113 (F.B.). 39 Bom.L.E. 32=168 I.O. 77 

=1937 B. 162 (F.B.); 164 I.C. 1069=1936 
Pesh. 179-; 165 I.O. 712 (F.B.); 12 Luck. 472; 
165 I.C. 578 (2) =1936 O.W.N. 1008=1937 

0. 65. The question as to the time requi- 
site for obtaining copies is one of fact. 67 

1. C. 476=1922 L. 423; 37 P.L.E. 510=1936 
L. 120. The appellant applying for copies 
on the day on which the judgment is deli- 
vered is not entitled to exclude that day 
twice over. 40 I.C. 425=13 N.L.E. 89; 1930 
N. 129=26 N.L.E. 149. See also T922 L. 170 
=1921 P. 175; 62 I.C. 649=6 PX.J. 350 (F. 

B. ). But see 1924 L. 599, where it is held 

that the date on which judgment is pronounc- 
ed has to be excluded and then the time re- 
quisite for obtaining copies. In computing 
the time required for obtaining copies for 
the purpose of appeal, an extra day cannot 
be allowed for the delivery of the copies in 
addition to the day they are ready foi deli- 
very. 38 I.C. 464=10 S.L.E. 165, See also 
142 I.C. 230=1933 Pesh. 22 (Copy despat- 
ched by post). Judgment — ^Deduction of time 
—When allowed. 103 I.C. 498=1927 L. 717. 
Time spent by copying agent in getting esti- 
mate and putting in application cannot be 
deducted. 1928 O. 47 (2) =104 I.C. 586. See 
also 35 P.L.E. 713. But see contra 17 L. 429 
=1936 L. 771 (P.B.)=38 P.L.E. 493; 38 

PX.R. 220=1936 L. 550; time spent by laches 
of copying department sEbuld be deducted. 
1936 L. 650=166 I.C. 716. As to delay caus- 


ed by the ignorance of the procedure in the 
copyist department, see 132 I.O. 777=1931 0, 
314. As to effect of copying department not 
following the prescribed rules, see 38 PX.R. 
852 = 16 L I.G. 215=1936 L. 670. A copying 
agent in dealing with an application present- 
ed in accordance with the rules, does not act 
as a private agent of the applicant, but as 
an official of the Copying Department, which 
is entrusted with the duty of preparing and 
certifying copies. 17 Lah. 429 = 1936 Lah. 
771. Where appeal is filed in time as regards 
judgment, it is not time-barred, though the 
decree ^ opy was applied for after expiration 
of limitation period. 9 L.E. 268 (Eev.) = 12 
E.D. 603. See also 13 E.D. 356. The period 
occupied by a party appealing against an 
order, in an attempt to obtain a variation of 
the ordei and in making application to the 
Eegistrar for something which was connected 
with the settling of the older, could not be 
charged against him, and could be deducted 
by him in computing the period of limitation 
pi escribed for the appeal. 1937 P.C. 107 = 
(1937) 1 M.L.X 702 (P.C.). Where an appli- 
cation for amendment of decree was rejecte^l, 
period cannot be allowed to be computed 
from the date of rejection of the application.. 
113 I.C. 580=1928 P. 265. The words “period 
prescribed for a suit^^ have reference only 
to the period prescribed at the end in the 
schedule. 85 O.W.N. 370=58 C. 1148=1931 
0. 785. 

“Time Eequisitb" — “Eequisite^^ in sec. 12, 
Limitation Act means not merely required, 
,but “properly required”; it is for the appel- 
lant to show that no part of the delay be- 
yond the prescribed period was due to his de- 
fault, and that he was not responsible for the 
time taken by the officials of the Cour^ in pre- 
paring and issuing the decree and judgment. 
Having regard to the fact that some time is 
bound to be taken up between the passing 
and the signing of the decree, if tht appellant 
waits for a reasonable time in applying for 
copies, he would be entitled to deduct that 
time in the time requisite under sec.l2; but 
if he waits for an unreasonable time in apply- 
ing for copies he would not be entitled to 
^ ‘ilude that period within the requisite time. 
1946 Bom. 437=48 Bom.L.E. 97. The time 
requisite in sec. 12 is the time bevond the 
appellant's control occupied in obtaining the 
copy which accompanies the appeal and not 
an ideal lesser period which might have been 
occupied if the application for copy had been 
filed at some other date. Thus, the Court 
cannot restrict the time granted by the sta- 
tute by adding to it a limitation thaf, where 
an appellant has got more than one copy of 
judgment and decree, he ought, if he seek«? 
exclusion of time for obtaining the copy, to 
use the first copy obtained by him. 57 M. 
560=1934 M. 306=66 M.L.J. 687 (F.B.V 
Where the application for the copy of the 
judgment sought to be appealed against is fil- 
ed within the period of limitation, then the 
time spent in obtaining the copy must be ex- 
cluded under see. 12 (3), from the period of 
limitation for filing the appeal. 1942 O.W. 
N. (B.R.) 132 (2)=1942 EJ). 198 (2). Day 
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(2) In computing the period of limitation prescribed for an appeal, an 
application for leave to appeal and an application for a review of judgment, the 
day on which the judgment complained of was pronoonced, and the time requisite 
for obtaining a copy of the decree, sentence or order appealed from or sought to 
be reviewed, shall be excluded. 

(3) Where a decree is appealed from or sought to be reviewed, the time 
requisite for obtaining a copy of the judgment on which it is fou^ided shall also 
be excluded. 

(4) In computing the period of limatation prescrided for an application 
to set aside an award, the time requisite for obtaining a copy of the award shall 
be excluded. 


on which copy is notified to he ready should 
be excluded. 48 L.W. 242=1938 Mad. 823 
= (1938) 2 M.L.J, 283; copy stopped for want 
of collect information — ^fiitervening holidays 
to be deducted. I.L.E. (1938) Kag. 342= 
1936 Nag. 289. The ^time requisite’ means 
time properly required. Though a party gives 
a wrong suit number, if the office takes time 
to find out the mistake, the party should not 
suffer for such delay. The time duiing 
which copying is stopped for want of funds 
should not count, but should be excluded 
where there was neither want of "bona fi^es 
nor delay in supplying the extra charges. I. 
L.E. (1940) Nag. 312 = 1938 KL.!*. 159=1938 
Nag. 287. The question whether the time 
was requisite is always one of fact to be de- 
cided in the ciicumstances of each case and 
the Court cannot impose upon the statutoiy 
right of the appellant a restriction not war- 
1 anted by the Act. I.L.R. (1937) Bom. 443 
=39 Bom.t..R. 32=1937 Bom. 162 (F.B.). 

"Where there were two different applications 
on two different dates for copies of judgment 
and decree, the time taken in obtaininp^ the 
copy of the decree, can be excluded for pur- 
poses of computing the period of limitation 
even though the application for such a copy 
was filed after expiry of the time allowed for 
filing appeals, provided that it was in time 
after taMug into calculation the time taken 
in obta^nino: the copy of the judgment. 1938 
A.WE. (B.E) 140. See also 165 I.C. 712; 
1936 Pesh. 179=164 I.C. 1069. Time un- 
neesesarily occupied is not time requisite 
within the meaning of the section. 54 C. 
481=1927 C. 623; 97 IC. 728; 43 M.L.J. 
765=1922 PC. 352=49 I.A. 307; 52 C. 342 
=1925 C. 735: 69 I.C. 999=1927 C. 623; 103 
I.C. 235 (2). See also 101 I C. 136=1927 O. 
129; 1936 Esng. 201; 17 Lah. 574=38 P.L. 
E. 1050; 17 Luck. 314. In applying sec. 12 
(2) the Court has to consider whether The ap- 
pellant has exercised reasonable and proper 
diligence in obtaining a copy of the order ap- 
pealed againsL 38 Bom.L.E. 1281=1937 B. 
■64. Wrong information supplied to copying 
department — ^Delay caused hv — ^Eight to ex- 
clusion of time. 155 I.C. 588=1935 N. 109. 
'Tte'^uisite” is a strong word. It means pro- 
perly required. 6 E. 302=55 I.A. 161=54 
ML.T. 696 rP.C.)=1928 P.C. 103. The ap- 
plication for the cop'es need not be made by 
the appellants in person. 149 I.C. 1127= 
1934 X.. 135. See also 1936 Lah. 771=17 
Lah. 429. An application for a copy, whe- 
ther made in person or by post, which bears 
the necessary Conrt-fee stamp and is addres- 


sed to the Proper officer is a valid applica- 
tion, even if it is not accompanied by the full 
cost of preparing and 'certifying the copy. 
Under the rules for the supply of copies, the 
time necessary for ascertainin'g the cost of 
preparing a copy is time h-equisite’ for obtain- 
ing the copy, 17 Lah. 429=1936 Lah. 771. 
Where the applicant for copies of the 
judgment and t{ e decree deposits Es. 5 along 
with his application and also pays the further 
sum demanded without delay, in accordance 
with the rules prescribed, the whole period 
from the date of the application to the date 
of the supply of the copies must be held to 
have been ^lequisite’ for obtaining the copies. 
17 L. 574=38 RLE. 1050. It would not 
make any difference even if there was a de- 
lay of thiee or four days to deposit the 
amount called for. 1936 L. 1007, See also 
167 I.C. 250=39 P.LE. 374 (Application for 
copy not accompanied by deposit of fees as 
lequired by rules not pioper — Time cannot 
be deducted). Time requisite to obtain a 
copy of the decree, when the necessity of fil- 
ing a copy of the decree is dispense 1 with by 
the iniles, cannot be deducted. 1927 E. 2*0 
=5 Bur.L.J. 187, Under sec. 12 in comput- 
ing the time requisite for obtaining copies in 
a case where copies were stopped for want 
of funds, the applicant is entitled to exclude 
only the day on which he was infoimed about 
the insufficiency of funds, but not the day on 
which he paid the further advance. I.L.E. 
(1944) Nag. 725=1944 N.L.J. 313=A.I.E. 
1944 Nag. 356. In an application for leave 
to appeal to Privy Council the time taken in 
obtaining the copy of the decree can be de- 
ducted and not the time taken in obtaining 
the copy of the judgment. 118 I.C, 212= 
1929 S. 206; 152 I.C. 384=1935 A. 99=57 
A. 455=1934 A.L.J. 1211. See also 1935 A. 
L..T, 291=1935 A. 258=57 A. 751. The ex- 
preos^'on ‘^decree appealed from” in sec. 12 
(3) in the case of an application for leave to 
appeal really means ^Vhen a decree is sought 
to be appealed from” 48 M. 939=1925 M. 
L.J. 418. See also 1939 Lah. 378 (Time 
spent in obtaining a copy of first Court’s indg- 
ment); 1937 Lafi. 691=39 P.L.E. 34 (Time 
spent in getting copies of grounds of appeal 
before lower appella+e Court). It is not neces- 
sary for the applicant to obtain a copy of the 
judgment for the purpose of making his ap- 
plication for review. If however he does 
make an application for copy, the time taken 
for obtaining the same may be excluded under 
sec. 12 (2). 1933 A.L.J.* 1631 =1934 A. 367 
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= 56 A. 591. See also 41 C.W.N. 129, where 
it was held that, in computing the period of 
limitation for an application lor review of 
judgment on the original side of the High 
Court, the applicant is entitled to exclude the 
time between the decree and the filing theie- 
of and also the peiiod lequired for obtaining 
a copy of the decree, because of r. 27 of Oh. 
16 of the H gh Court Eules (Calcutta). For 
a revision 'petition a copy of the judgment of 
the trial Court is required as a matfer of 
practice, but that is more in the interests of 
the petitioner himself than an absolute neces- 
sity for the validity of the petition. A peti- 
tioner must therefore apply for both the 
copies simultaneously, that is to say, for the 
copy of the lower appellate Court’s judg- 
ment and of the trial Court’s judgment. If 
he is unable to get the tiial Court’s judg- 
ment within the period of limitation, he must 
present his levision petition with the copy of 
the lower appellate Court’s judgment attach- 
ed to it, and if he satisfies the High Court 
that he had applied simultaneously, ordi- 
narily time would be given to his petition. 
Else, time required for trial Court’s judg- 
ment is not excluded under see. 12. 35 P.L. 
E. 274=1934 Pesh. 9. See also 1935 L. 341 
=158 I.C. 120. Sec, 12 (3) does^not apply to 
an application for execution of a decree. The 
period of limitation for an execution appli- 
cation therefore runs under Art, 182 of the 
Limitation Act from the date of the judgment 
and not from the date on which the decree 
is signed, 24 Pat. 421. The amended sec. 
29 makes see. 12 applicable to all special and 
local laws, but the rules of the High Court 
do not come under that category. Under the 
Patna High Court Eules, a copy of fKe judg 
ment or decree is not necessary for filing a 
Letters Patent appeal, and so the time taken 
for obtaining a copy cannot be deducted in 
computing the period of limitation for < a 
Letters Patent appeal (i.e., thirty days). 15 
Pat. L.T. 301=1934 P. 353. But see also 8 
P.E. 330. When it is not necessary to file a 
copy of the decree along with the application, 
-the time between the judgment and the ^gn- 
ing of the decree cannot be excluded under 
this section. 1935 L. 341. Nor can the time 
spent in obtaining a copy of the decree be 
excluded, where the copy is not filed toge- 
ther with the application, but has been filed 
in bome other proceeding. 156 I.C. 738= 
1935 E. 184. 

Applications for leave to appeal m forma 
pauperis come under sec. 12 (2) as also ap- 
plications for leave to appeal to the Privy 
Council. Hence the time taken for obtain- 
ing a copy of the judgment can be excluded 
in commuting the period of limitation in the 
case of an application for leave to appeal in 
forma pauperis also. 57 L.W. 165 ri)=1944 
M,W.N. 160=A.I.E. 1944 Mad. 430= (1944) 
1 229. 

Decree later than Judgment. — The *^date 
of decree” for calculating time for appeal 
is the da^e of the judgment, but when the de 
cree is drafted later owing to time being 
granted for extra Court-fee, the time given 
must b^ excluded under sec. 12 (2). 25 I.Ci 67 
G. G. M. — 429 


=38 B. 656=16 Bom.L.E. 441. Where it 
lb the duty of the Court to draw up a decree 
or order without reference to the parties, the 
time between the date of the judgment and 
the signing of the decree or order has to be 
excluded in computing the period of limita- 
tion for filing an appeal. 1943 O.A. (C.C.) 
259=1943 O.W.N. 408=1944 Oudh 154. The 
rule of exclusion of time between the date of 
the judgment and the signing of the decree 
or order as ^^requisite” time for obtaining 
copies within see. 12 (2) of the Limitation 
Act, has no application where under the order 
of the Court no deeiee could be drawn up 
until stamp duty is paid by the parties 01 
any one of them, and there is delay in such 
payment. 47 P.L.E. 193=A.I.E. 1945. Lah. 223. 
The period between the delivery of judg- 
ment and the preparation and signing of the 
decree would be excluded from the period of 
limitation pi escribed for filing the appeal if 
the application for copy is made before the 
preparation of the decree. 75 I.C. 265=1 P. 
LE. 459=1923 P. 529. See also 1939 Eang. 
L.E. 686; 7 E. 18=1929 E. 116; 56 C. 709 
=1929 C. 734; 29 N,L.E. 220=1933 N. 25. 
But see also 1923 P. 140=63 I.C. 278=6 
P.L.J. 237; 25 I.C. 67; 10 I.C. 542=15 C.W. 
N. 787; 20 C.W.N. 967=35 I.C. 348 =24 0- 
L.J. 235; 98 1.0. 1057=1927 N, 1 (P.B.); 

1939 Cal. 711=43 C.W.N. 1139. See also 42 
Bom.L.E 872=1940 Bom. 415; 15 Luck. 

376=1940 Oudh 173; 20 PatL.T. 316=1939 
Pat. 135; 1937 Cal. 732=42 C.W.N. 72. No 
period between the date of the ju'^gment and 
the date of the decree can be deducted from 
the period of limitation as requisite for ob- 
taining copies under sec. 12. 03 I.C. 278= 

6 P.L.J. 237=1923 P. 140. To entitle the 
appellant to exclude time under see. 12, it 
is not sufficient to say that there is no decree 
or order in existence of which a copy could 
be obtained. Any delay in obtaining a copy 
of the decree or order, for which delay the 
appellant is responsible, cannot be deducted 
in computing the time requisite for obtain- 
ing such copy. 61 C. 306=38 C.W.N. 702= 
1934 C. 543; 15 PatL.T. 649=1934 P. 266= 
13 P. 371. But see 1936 L. 976, where it was 
held that where a decree is not drawn up 
within the period of limitation prescribed for 
preferring an appeal against the decree, the 
suit must be deemed to be pending up to the 
date on which the decree is actually drawn up, 
and limitation for preferring an appeal will 
commence to run only from that date. [13 C. 
104 (PB); 1 P.L.J. 573 (F.B.) and 1924 N. 
271, Poll.] In the case of an appeal from the 
Original Side, the time requisite for obtain- 
ing a copy of the decree or order, which can 
be excluded under sec. 12 mav include the 
period prior to an application for a copy of 
the order, where such application, though not 
made within twenty days from the date when 
the order was pronounced, was made before 
the order was formally drawn up and the 
delay in the drawing up of the order was not 
due to the laches of the party. 59 0. 1215 
=36 C.W.N. 469=1932 C. 331 (P.B.), The 
delay in signing a decree cannot entitle an 
appellant to His Majesty in Council to deduct 
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13. In computing the period of limitation prescribed for any suit, the 
time during which the defendant has been absent 
Exclusion of time of from British India and from the territories beyond 
defendant's absence from British India under the administration of ^[the 

Qgj^tral Government or the Crown Representative] 

other teiiitories. i i i t i 

shall be excluded. 

LEa. EEF. 451=1931 C. 731. See also 145 I.C. 742 = 


1 Substituted for ‘^the Gk)vernment'' by 
the A.O., 1937. 

the period between the signing of the judg- 
ment and of the decree in computing the 
period of limitation, except when the appel- 
lant has made an application prior to the 
signing of decree, but if no application is 
made, the non-signature has no effect. 57 

I. C. 312=1 Pat.L.T. 262. See also 118 I.C. 
212=1929 S. 206; 152 I.C. I.C. 419=11 O. 
W.W. 1359=10 Luck. 250, The time which 
elapsed between the delivery of the judg- 
ment and the signing of the decree should be 
excluded in calculating the period of limita- 
tion for the appeal. 49 I.C. 664. See also 
62 I.C. 537=5 S.L.R 16=1921 S. 42. 

HolidA-YS. — The period during which the 
Court was closed for the long vacation was 
time requisite for obtaining copies within 
sec, 12. 49 I.C. 664. Wheie immediately 

after the signing of a decree, the Court is 
closed, the peiiod during which it is so clos- 
ed ought to be excluded in computing the 
period of limitation. 11 I.C. 387=13 O.L. 

J. 544. See also 34 A. 41=12 I.C. 183=8 

AX.J. 1095; I,L.R. (1938) All. 209=1937 
A.L.J. 1279=1938 All. 106; 1941 O.W.N. 
1223=1941 O.A. 851; 49 I.C. 664; 63 I.C. 
922=12 L.W. 460; 43 M. 640=38 M.L.J. 
465; 10 P.L.T. 545=1929 P. 615; 29 I.C. 833 
(2) =11 NX.R. 104, So also where Court 
closed from the next day after judgment. 146 
I.C. 931. The publication of a notification 
that copies will be granted during the long 
vacation prevents (the vacation from 
being excluded as the period for 
granting a copy of the judgment or de- 
cree. 36 M.L.J'. 122=50 I.C. 518. See also 
49 T.C. 626=36 M,L.X 62; 14 B. 276=162 
I.C. 853=1936 B. 201. Sundays intervening 
after the calling for the stamps and the date 
of the copies being announced as ready must 
be included in the time requisite for obtain- 
ing copies and should be deducted in calcu- 
lating the time for appeal. 25 M.L.J. 354 
=21 I.O. 192; 1933 N, 362. Holidays— Judg- 
ment delivered during vacation— Applica- 

tion made long after reopening — ^Deduction 
not to be allowed. 11 I.C. 339= (1911) 1 M. 
W.N, 364. Under cl. (2) of Ihe Buie in Gene- 
ral Letter No. 16, whenever there is any holi- 
day or holidays immediately following the 
day of application for the copy of the decree 
and the date of notification of the requisite 
number of stamps and folios such holiday or 
holidays must always be excluded in eom- 
pntog the period of limitation for appeal. 
This exausipn is not restricted to the cases 
were the stamps and folios are supplied on 
the re-opening day. 58 C. 969= 35 C.'W.N. 


1933 N. 218 as to the piactice in Nagpur. 
An application for a copy was made in order 
to file an appeal. But the copying was stop- 
ped for want of coriect information from the 
applicant. Holidays having intervened, the 
applicant supplied it during the holidays.^ 
EeUf, that the applicant was entitled to de- 
duct the holidays in computing the time requi- 
site for obtaining the copy. I.L.E. 1938 Nag. 
342=1936 N. 289. An applicant for a copy 
should pay in advance a sum sufficient for the 
pieparation of the copy. If there is a further 
demand and he supplies it immediately follow- 
ing a holiday, the holidays may be excluded 
in computing limitation. 1921 N. 141=61 I. 
C. 889. Where a copy application is made 
through post, the time occupied by the Post 
Office in conveying the application and fees 
to the copying office and in carrying back 
the copies to the applicant is outside the com- 
putation under sec. 12. A tender of copying 
fees transmitted by money order and reaching 
the office on a holiday is not a tender at the 
proper time. 26 I.C. 819 = 10 N.L.E. 139. 
See also 17 I.C. 624=8 N.L.E. 172. Holidays 
— Copy of judgment — Time taken — ^Deduc- 
tion of — Intervention of vacation. 25 O.C. 71 
=9 O.L.J. 436=1922 O. 39. Holidays — ^Ap- 
plication for copies to be made on the day 
following the holidays. 60 I.C. 493. See also 
1938 All. 106=I.L.E. 1938 All. 209=1937 A. 
L.J. 1279; 1938 Lah. 317=40 P.L.B 74; 
1942 O.W.N. (B.E.) 132 (2) =1942 E.D. 198 
(2). Time requisite for obtaining a copy need 
not be continuous; hence vacation is part of 
of such time. 20 O.W.N. 1303=1 P.L.J. 485 
=35 I.C. 888. Period for preferring appeal 
expiring during vacation,— copy application 
filed after re-opening and appeal prefer- 
red immediately after obtaining copy — ^Limi- 
tation if saved. 6 E. 743=1929 E. 96 (1); 
also 8 O.W.N. 191=1931 O. 315. 

Sec. 13. — The expression "time during 
which the defendant has been absent from 
British India" in sec. 13, must be read as 
"time during which the defendant or any per- 
son from or through whom the defendant 
derives his liability to be sued has been ab- 
sent from British India". The definition of 
"defendant" in sec. 2 (4) must be read into 
sec. 13. 58 L.W. 181=A.I.E. 1945 Mad. 315 
= (1945) 1 M.L.J. 275. Strict proof Df the 
duration of the defendant's absence from Bri- 
tish India must be adduced by the plaintiff. 
9 I.C. 568 (1)=9 M.L.T. 217. Basra is not 
a territory under the administration of the 
Government of India within the meaning of 
sec. 13. 45 A. 18=20 A.L.J. 786=1923 A. 
64. A plaintiff is entitled to deduct the time 
during which the defendant had been absent 
m Basra. (Ihid,) Secundrabad cantonment 
is under the administration of the Govern- 
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( 1 ) In computing the period of limitation prescribed for any suit, the 
T, 1 . , . time during -which the plaintiff has been prosecutinff 

diligence another civil proceeding whethef 

without jurisdiction. ^ Lourt oi nrst instance or in a Court of appeal, 

against the defendant, shall be excluded, where the 
proceeding is founded upon the same cause of action and is prosecuted in good 
faith in a Court which, from defect of jurisdiction, or other cause of a like na- 
ture, is unable to entertain it. 


ment of India within the meaning of sec. 13, 
and the period of time during which the de- 
fendant has been living in Secundernbad can- 
not be excluded. 39 Bom.L.Ii, 263=1937 
Bom. 242. See also 40 P.L.R. 92 = 1938 Lah. 
225. In a suit against a Native Prince, his 
residence is immaterial as the Piince could 
be sued by his agent. 30 Bom.L.R. 1463. 
Applicability of sec. — Cause of action arising 
out of British India — ^'Absence fiom Bri- 
tish India^^ — Meaning of. See 1928 M.W. 

N. 543=1928 M. 1088; 1941 A.M.L.J. 41. 
The plaintiff filed a suit on a promissory note 
in the District Court of Muar in the Fede- 
rated Malay States and obtained a decree on 
21st July, 1930. Various payments were 
made by the defendant towards discharge of 
the decree the last being on 12th June, 1938, 
On 28th February, 1940, the plaintiff sued 
ill the British Indian Court to enforce the 
foreign judgment. Held, that the suit was 
time-barred under Art, 117 of the Limita- 
tion Act and that limitation was not saved 
by reason of the payments in discharge of the 
decree of the foreign Court. The provisions 
of sec. 13 of the Limitation Act are attrac- 
ted only when the cause of action has arisen 
in British India. 57 L.W. 855=A.T.R. 1944 
Mad. 437= (1944) 1 M.L.J, 440. 

Sec. 14: Object. — Sec. 14 should be libe- 
rally construed, the principle being that 
limitation would remain in suspense while 
the plaintiff was 'bona fide litigating on his 
lights in a Court of Justice. 44 M.L.J. 179 
=1923 M. 347; I.L,R. (1939) Bom. 9=40 
Bom.L.B. 1169=1939 Bom 26. A person 
claiming the benefit of sec. 14 must show 
that he comes within it and the burden is on 
the plaintiff to prove that he acted in good 
faith in instituting the earlier proceedings. 
LL.B. (1941) Mad. 347=1941 Mad. 319= 
(1941) 1 M.L.J. 257 (F.B.). If a claim by 
a person is fully satisfied either by an agree- 
ment or by a decree of a Court, and if that 
satisfaction is subsequently annulled by an- 
other decree of Court, a fresh cause of action 
arises, apart from the deduction of time 
under see. 14. 40 Bom,L.B. 1169=1939 

Bom. 26. Secs. 4, 9 to 18 and 2, would ap- 
ply to a case unless expressly excluded, 33 

O. W.N. 227=1929 C. 325=56 C. 805. Secs. 
4 and 14 can be applied to the same case. 
33 C.W.N. 221=1929 C. 315. Secs. 4 and 
14 distinguished. 68 M.L.J. 665 ; I.L.R, 
(1937) Nag. 217=1937 N. 215. The opera- 
tion of see. 14, Limitation Act, should not 
be restricted. Its principle should be fol- 
lowed in suitable cases even in proceedings 
which cannot strictly be called proceedings 


in a Court of Law. If the conduct of the 
person claiming its benefits has been bona 
fide^ that is, he has establisKe'd his good 
faiNi, if he has been prosecuting with due 
diligence another civil pioceeding, he is en- 
titled to its benefits. If any of these ele- 
ments is lacking, he cannot take advantage 
of it. I.L.R. (1945) All. 394=1945 A.L.J. 
185=1945 All. 377. 

Sec. 14 says nothing about reliefs. It 
meiely provides that the subsequent suit 
shall be founded upon the same cause of 
action and prosecuted iu good faith. When 
the cause of action is the same and there is 
good faith, the fact that a different relief 
IS asked for as against certain defendants in 
the subsequent or amended plaint will not 
preclude the operation of sec. 14. 1943 M. 

W.N. 310=A.r.E. 1943 Mad. 498=:(1943) 1 
M.L.J. 362=:I.LJR, (1944) Mad. 104. Sec. 14 is 
not meant to cover cases in which the holder 
of a mortgage decree attempts to proceed 
against other property without exhausting 
the property held under the mortgage and 
the time taken in such proceedings cannot 
be excluded. 1943 O.W.N. 352=A.I.R. 
1943 Oudh 453. See. 14 does not require that 
the earlier proceeding must have been a suit; 
nor does it require that it must have been 
initiated by the plaintiff in the later suit 
seeking advantage from the section. I.LJR. 
(1941) Kar. 495=A.I.R. 1942 Sind 37. Sec. 
14 only applies when time has been spent 
m litigation in a Court which for want of 
jurisdiction or other similar cause was un- 
able to give relief. It does not apply when 
there is no want of jurisdiction and when 
the competent tribunal refuses to interfere 
with the order of a lower Court, 23 Pat,L. 
T. 263=A.I.R. 1942 Pat. 378. 

Applicability and Scope. — Former suit 
dismissed without plaint being returned for 
want of jurisdiction — ^Plaintiff is entitled to 
claim the benefit of the provision in see. 14 
whether he comes up on the second occa- 
sion ■with the original plaint or with a new 
plaint. 153 I.O. 155 (2) =1935 P. 82. Sec. 
14 does not apply in case of continuance of 
same proceeding. 36 PJDJt. 215=1934 L. 
412. The three requisites for application of 
see. 14 are, (1) identity of the cause of 
action, (2) good faith of the plaintiff, and 
(3) the absence of jurisdiction or other cause 
of a like nature in the Court which enter- 
tained the prior litigation 1939 Mad. 724 
= (1929) 2 M.L.J. 329. It i«; only when the 
civil proceeding is prosecuted in a Court 
which from defect of jurisdiction or other 
cause of a like nature is unable to entertain 
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it that sec. 14 can apply. 130 I.C. 157= 
1931 N. 47=1927 L. 785=104 I.C. 726= 

28 Punj,L.R. 403. Section applies only to 
cases where the peison who claims exemp- 
tion was hona fide litigating the claim in the 
prior proceedings. 1925 M.W.N. 241=1925 
M. 922. One essential condition for the 
application of sec. 14 is that the plaintiff 
in the later suit must have been prosecut- 
ing with due aingence another ci^^ pro- 
ceeding. Where the plaintiff in the later 
suit was a defendant in the prior suit, he 
cannot be said to have been prosecuting a 
suit or civil proceeding at the time. Merely 
defending a suit is not, and cannot amount 
to, the prosecution of a suit. I.L.R. (1939) 
Bom. 173=40 Bom.L.E. 1134=1939 Bom. 

1. Sec. 14 does not require that the earlier 
proceeding must have been a suit; nor does 
it require that it must have been initiated 
by the plaintiff in the later suit seeking ad- 
;vantage from the section. I.L.B. (1941) 
Kar. 495=1942 S. 37. A person 

initiating proceedings contrary to a clearly 
expressed provision of law, cannot be re- 
garded as prosecuting in good faith and is 
not therefore entiiTed to claim the benefit of 
sec. 14. 162 1,0. 865=1936 R. 184. So also, 
where there was a leeent change of law and 
proceedings weie taken in ignorance of the 
same. 1937 A.L.J. 176=1937 B.]>. 113= 
1937 A. 333. It cannot be argued that, 

since an ob-jection to juiisdiction was taken 
by the defendants in the earlier suit, the 
plaintiff cannot be considered to have been 
prosecuting his suit in good faith in that 
Court, when such objection was overruled 
l)y that Court and upheld only in appeal. 
153 I.C. 155 (2) =1935 Pat. 82. See also 

1940 Mad. 689= (1940) 1 M.L.J. 590; 1939 
Mad. 397=49 L.W. 25; 1941 Lah. 256=43 
P.L.E. 530. It is not diligence but bona 
fides which should be considered when judg- 
ing the mistake in selecting the forum. 1941 
O.W.]Sr. 713=1941 A.L.J, (Supp.) 92. See 
also 1941 Pesh. 3; (1946) O.A. (C.G.) 10. 
The establishment of good faith is a pre- 
requisite condition before the benefit of sec. 
14 can be allowed. Where the good faith 
of the party prosecuting his remedy in a 
different proceeding was open lo grave 
doubt and where the parties to the different 
proceedings were not identical it was held 
that benefit of sec. 14, could not be claimed. 

1941 AW.E. (Eev.) 1041=1941 O.A. (Supp.) 
850. See also 1941 Oudh 161. See. 14 will 
not apply where the prior suit has failed 
owing to the neglisrence or laches of the 
plaintiff. 62 C. 510=39 CW.lSf. 606. Sec. 
14 is not applicable if, in the prior litiga- 
tion, the period of the pendency of which 
is sought to be deducted, the parties and the 
cause of action were not the same. 1 E. 402 
=1924 E. 123. See also 20 I.C. 513=17 C. 
L..T. 596; 1925 M.W.lSr. 361=1925 M. 675; 
145 I.a 630=35 Bom.L.E. 929=1933 B. 
450. Section would not apply when the 
causes of action in the two suits are entire- 
ly distinct. 20 1.0. 513=17 C.L.J. 596. (14 
*B. 365, approved; 5 E. 600=105 T.C. 701); 


98 I.C. 1059 = 1927 A, 181. See also 108 I, 

C. 134=1928 A. 10; 1929 A. 101=112 I.C. 
246; 1939 Mad. '‘*24= (1939) 2 M.L.J. 329; 
138 I.C. 621=33 P.L.E. 360. Por apphca* 
tion of section not only cause of action hut 
also the relief sought should be the same. 

58 L.W. 595=1933 M. 778. [But see 
contra 1934 A.L.J. 630=1934 A. 824.] An 
application for execution of a preliminary 
mortgage decree is not an application 'ffoi 
the same relief” (within the meaning of sec. 
14), as an application for a final decree for 
sale. Consequently an computing the period 
of limitation for a final decree under Art. 
181 of the Act, the applicant cannot exclude 
the period spent in the prior execution pro- 
ceedings. 62 I. A. 80=57 A. 242=1935 P. 

C. 85=68 M.L.J. 665 (P.C.); 1935 A.L.J. 
201=1935 A, 323. See also 1943 Mad. 447 
=57 L.W. 582= (1944) 2 M.L.J. 338. Sec. 
14 is not applicable to appeals. 28 I.C. 211 
=19 C.W.N*. 473. The proceedings in a 
Eevenue Court do not fall under sec. 14 so 
as to extend the period of limitation. 83 
P.E. 1914=26 I.C. 441. See also 36 I.C. 
770=3 O.L.J. 445; 6 NX.E. 205=1923 N. 
306. But see 9 I.C. 642 (M.). Under sec, 14 
time spent in a proceeding before the Col- 
lector to whom a decree is transferred for 
execution cannot be excluded, as the Collec 
tor IS not a Court. 1944 N.L.J. 391=A.I. 
E. 1944 Nag. 313=I.L.E. (1945) Nag. 427. 
See. 14 does not apply to a case where the 
Zamindar sues for possession of lands on 
the ground that the Collector, who during 
his minority managed the estate, treated the 
lands granted for Jadha service as Govern- 
ment property and dealt with them as such. 
25 I.C. 878=1 L.W. 662. The expression 
^‘prosecuting” referi’ed to in sec. 14 is gene- 
lally applicable to proceedings by a person 
as a plaintiff or an applicant, and not to pro- 
ceedings in which such person is merely re- 
sisting, as a defendant or respondent, the 
claim of another. 147 I.C. 94=1933 S. 379. 
But see 40 Bom.LE. 1134=1939 Bom. 1, 
32 S.L.R. 151=1938 Sind 50. Sec. 14 onlv 
applies when time has been spent in litiga- 
tion in a Court which for want of jurisdic- 
tion or other similar cause was unable to 
give relief. It does not apply when there 
is no want of jurisdiction and when the com- 
petent tribunal refuses to interfere with the 
order of a lower Court. 1942 P. 378=23 
Pat.L.T. 263. In execution of a decree, de- 
fendants raised objection under sec. 47^ C. 
P. Code, and the same was allowed and exe- 
cution petition was held not matntainable. 
There were appeal and second apneal whi^»h 
both proved infructuous. Plaintiff then fil- 
ed a suit in respect of the same matter, and 
claimed deduction of time occupied m the 
execution proceedings. It was held that the 
fact that there was an ohjeetion raised Tbv 
the judgment-debtors under sec. 47, C. P. 
Code, did not operate as a bar to the appli- 
cability of sec. 14 of the Limitation Act; nor 
did it place the plamt^ffs in the posi^'ion of 
defendants or opposite parties resisting the 
objection of the defendants in contradistinc- 
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tion with plaintiffs and applicants undei 
sec. 14, regarding exclusion of time during 
which another proceeding was being prose- 
cuted with due diligence. 40 C.W.N. 914= 
1936 C. 400. Execution struck off as fully 
satisfied — Decree-holder subsequently ap- 
plying to reopen it on ground of mistake — 
Application treated by Court as one for re- 
view — ^Review proceedings held not main- 
tainable in levision — ^Later application by 
decree-holder under sec. 47, 0. P. Code — ^Ex- 
clusion of time taken in review proceedings. 
1943 N.LJ. 521=1943 Nag. 335=I.L.R. 
(1944) Nag. 370. Sec. 14, if controls sec. 48, 
C. P. Code. See 50 C.W.N. 12. Plaintiff 
defending another suit concerning the same 
subject-matter — Time occupied when cannot 
be deducted. 25 Eom^L.R. 863=1924 B. 39. 
Where in a prior suit the defendant was 
defending a money suit and nothing that he 
did would have entitled him to a decree in 
his favour and there was nothing to restrain 
him from filing his suit, he was not entitled 
to exclusion of time under the section. 28 
N,L.R. 348. Where a suit is originally filed 
in the Small Cause Court, and that Court 
ultimately decides that it has no jurisdiction 
and returns the plaint for presentation to 
the proper Court, the plaintiff is entitled 
to the benefit of sec. 14 for the period from 
the date of institution of the suit and the 
date of its return. 155 I.C. 1092=1935 A. 
759. See also 1937 Nag. 69=X.L.R. 1937 N. 
311. The provisions of the Act are not ap- 
plicable to proceedings under the Prov- Ins. 
Act. 39 M. 74=27 I.C. 144=29 M.L.J. 451. 
See also 5 L.W. 123=36 I.C. 828,* 1943 Mad. 
447= (1943) 1 ML.J. 323. In computing 
the period of limi^'ation for a suit by a ere* 
ditor under sec. 53 of the Transfer of Pro- 
perty Act for a declaration that certain alie- 
nations made by a debtor are void, the period 
of limitation bemg six years from the date 
of the alienations under Art. 120 of the 
Limitation Act, the time taken in prior pro- 
ceedings by the Official Receiver in insol 
vency to get the alienations annulled under 
secs. 53 and 54 of the Provincial Insolvencjr 
Act against the same debtor, cannot be ex* 
eluded under sec. 14 of the Limitation Act. 
Sec. 14 can have no application to the ease, 
because in the first place the plaintiff in the 
later suit is not the petitioner in the prior 
proceedings and in the second place the 
cause of action is also different. (1942) 1 
M.L.X 588=I.L.R (1942) M. 862=1942 M. 
483. Whether sec. 14 of the Limitation Act 
has any application to an insolvency mat- 
ter and whether proceedings in insolvency 
are completely outside the scope of sec. 14. 
See T.L.R. (1942) Mad. 862=55 L.W. 301 
=A.I.R. 1942 Mad. 483= (1942) 1 M.L..T. 

588. Where a petition by the creditor fof 
adjudication of his debtor as insolvent was 
dismissed on the ground that facts alleged 
did not amount to acts of insolvency, th» 
time spent in such proceedings cannot be 
excluded in computing the period of limita- 
tion for a subsequent execution petition by 
the creditor against the debtor firstly be 


cause the reliefs claimed in the insolvency 
and execution petitions were not the same 
and secondly because the dismissal of th© 
insolvency petition was not for any defect 
of jurisdiction or other cause of a like nature* 
A.I.R. 1944 Lah. 136 (r.B.). A Berar 
Court is not a Court contemplated by sec. 
14. 1923 N. 321. Sec. 14 is only applica- 

ble to suits in British India and not to pro- 
ceedings in a foreign Court. 8 L. 54=102 
10. 5 I 3 (2)=1927 L. 200; 35 B. 139=2 
Bom.L.R. 977. Section does not apply 
where a special act provides a special rule of 
limitation. 98 I.C. 1050=1927 A. 181. 
Wheie a suit to recover unpaid purchase 
calls from a shareholder was filed out of 
time, as the official liquidator had taken some 
proceedings against him in some other 
Court, it was held not maintainable and sec. 
14 did not apply. 52 B. 477=1928 B. 252. 
Where a suit was withdrawn with permis- 
sion to bring a fresh suit under O. 23, r. 1, 
the section is inapplicable and the limffa- 
tion for the latter runs from the date of 
the original cause of action. 1928 A. 402 
(2); 39 M. 936=29 M.L.J. 569; (29 B. 219; 
20 C. 205, Foil.); 1932 A.L.J; 421=1932 A. 
377; 37 Bom.L.R. 225=1935 B. 259=1934 

A. W.R. 800 (F.B.)=1934 A. 688=1936 A. 
W.R. 1014=1937 A. 124. Suit under sec. 
79, Agra Tenancy Act — ^Prior proceedings 
under sec. 145, Cr, P. Code — ^Limitation not 
saved. 9 L.R. 11 (Rev.). Applicability of 
section to application under Madras Agr. 
Bel. Act, sec 57 L.W. 582= (1944) 2 M.L. 
J. 338. See. 184, B. T. Act, does not ex- 
clude the application of sec. 14, Limitation 
Act. 33 O.W.N. 227=1929 C. 325. Assum- 
ing that by virtue of sec. 29 (2) of the Act, 
sec. 14 (2) would apply to an application to 
annul an encumbrance under sec. 167 of the 

B. T. Act, the time spent in resisting pro- 
ceedings under sec. 174 (3) of the B. T. Act 
to set aside the sale cannot be deducted in 
computing the period of limitation for the 
application. 46 C.W.N. 706. As to appli- 
cability of section to application under U. 
P. Agi*. Rel. Act, see 1945 A.L.J. 185=1945 
All. 377. The provisions of the section can 
be availed of in the case of suits governed 
by the special rule of limitation enacted^ by 
sec. 5 of the Repealing (Punjab Loans Limi- 
tation) Act n of 1923. I.R. 1932 L. 630= 
56 C. 805. Where a suit is dismissed for de- 
fault of prosecution under O. 9, r. 2, and a 
fresh one is brought under r. 4 of the same 
order, sec. 14 Limitation Act, is not appli- 
cable, as the prior suit failed for plaintiff's 
negligence in prosecuting it and not because 
of defect of jurisdiction or other cause of 
a like nature within the meaning of see. 14. 
25 N.L.B. 99=116 I.C. 509=1929 N. 219. See 
also 62 C. 510=39 C.W.N. 606. And the time 
covered by restoration proceedings in snch a 
case cannot be excluded, as the cause of ac- 
tion in the restoration proceedings is not the 
same as that in the subsequent suit, nor can 
it be said that the restoration proceedings 
failed for want of jurisdiction, 1929 N. 219. 
There is no provision in the Limitation Act 
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(2) In computing the period of limitation prescribed for any application, 
the time during which the applicant has been prosecuting with due diligence 
another civil proceeding, whether in a Court of first instance or in a Court of 
appeal, against the same party for the same relief shall be excluded, where such 
proceeding is prosecuted in good faith in a Court which, from defect of juris- 
diction, or other cause of alike nature, is unable to entertain it. 


or in the C. P, Code for allomng further 
Time to 1 e-file a plaint, 35 1,0. 595=24 O.L. 

J. 3o5. Application for leave to sue as pau- 
per — Order refusing leave — ^Request for per- 
mission to file regular suit on same day and 
grant of time for payment of Court-fee 
thereon — Time spent in pauper proceedings 
— ^Deductibility. See 45 Bom.L.R. 544-^1943 
Bom. 292, 

Applic^ility to Appeals. — In regard to 
the admission of appeals, the Court may in 
its discretion apply see. 14, though it is not 
made expressly applicable to appeals. 35 
OX.J. 106=1922 0. 247. See also 53 LC. 
955=30 C.L.J. 522; 152 I.C. 939=1935 A. 
92; 1936 O.W.N. 325; 30 S.L.B. 301=162 
I.C. 257=1936 S. 43. Appeal filed in wrong 
Court owing to hona fide mistake — ^Due dili- 
gence on the part of the party — See. 14 must 
be applied. 49 A. 555=25 A.L.X 410= 
1927 A. 719; 38 P.L.R. 311. 

Arbiteiaticw Proceedings. — Where the 
dispute between parties in respect of a con- 
tract was referred to arbitration of two per- 
sons with a provision for an umpire being 
appointed when necessary and one of the 
arbitrators after some years withdrew from 
the arbitration and the proceedings were 
closed by the remaining arbitrator and the 
umpire and one of the parties filed a suit 
to enforce his rights under the contract, on 
a question as to whether the time spent in 
the arbitration proceedings could be excluded 
under see. 14 of the Limitation Act it was 
held that as the proceedings before the arbi- 
trators were proceedings in a Court within 
the meaning of see. 14, Limitation Act, the 
time spent in such proceedings should be 
excluded in computing the period of limita- 
tion for the suit. It was held further that 
a 'defect^ of jurisdiction — even if only tem- 
porary — clearly occurred when one of the 
arbitrators withdrew and even if the defect 
was cnrable, there was at least a ^cause of 
alike nature^ to defect of jurisdiction within 
the meaning of sec. 14 and that the require- 
ments of see. 14 would be equally satisfied 
whether such defect as to jurisdiction exist- 
ed at the beginning or whether it occurred 
at any later stage. I.L.R. (1943) All. 467 
=1938 A.L.J. 69=A.LR. 1943 All. 162. 

Execution proceedings. — Hec. 14 (2) ap- 
plies to execution applications in suitable 
cases and Art. 182 cannot bar its applica- 
tion. 1932 Lah. 531. The words ^^any ap- 
plication” in sec. 14 include an application 
for execution* and a decree-holder is enti- 
tled to exclude the time during which he has 
prosecuting his execution "bona fide and 
with due diligence before a Judge whom he 
believed bona fide, though erroneously, to 
have jurisdiction. 19 Pat. 354=1940 Fat. 


677. An execution pioceeding is a civil pro- 
ceeding within the meaning of sec. 14. 7G 
C.L.J. 183=A.I.R. 1943 Cal. 460. See also 
1943 Nag. 335=1943 N.L.J. 521. The time 
taken in proceedings connected with an exe- 
cution application which is not in accordance 
with law tannot be deducted or excluded 
under sec. 14, in computing the period of 
limitation for a subsequent execution appli- 
('ation. 1937 M.W.N. 355=1937 Mad. 760. 
See also 1936 Cal. 40{f: 1939 Cal. 791. Where 
a defeated daimant, instead of instituting a 
vuit, hona fide prefers an appeal from the 
adverse cl dm order, in accordance with the 
view of law then prevailing, and succeeds 
but on second appeal his claim is dismissed 
on the giound that the remedy of the clai- 
mant is by way of suit under 0. 21, r. 63, 

C. P. Code, tl^e time taken in the appeal and 
second appeal can be excluded in comput- 
ing the period of limitation for a suit under 
O. 21, r. 63, C. P. Code, in virtue of sec. 14 
(2). 1937 M.W.N. 141=1938 Mad. 41. See 

aUo (1942) 2 M.L.J. 442=1943 M. 30. 
Suit under 0. 21, r. 63, C. P. Code, filed in 
Munsiff’s Court — ^Plaint found to be grossly 
undervalued and returned for presentation 
to proper Court beyond one year — Presenta- 
tion in proper time — ^Exclusion of time spent 
in first Court — Right to. 24 Pat. 
462=1945 Pat. 369=1945 P.W.N. 430, 
When the High Court has refused to 
interfere with an order passed in a 
claim case, the period of limitation 
provided for by Art. 11- A, Limitation Act, 
for a suit under O. 21, r. 103, C. P. Code, 
would run from the date of order in the 
claim case and not from the date of the 
High Court's order discharging the mle. 
The plaintiff would not be entitled in such 
a case to an extension of time under sec. 14 
(1). 23 Pat. 14=A.I.R. 1944 Pat. 225. 

Defect op Jurisdiction. — The words ^^de- 
feet of jurisdiction” in see. 14 mean a defect 
of jurisdiction peculiar to the Court in which 
proceedings were taken, and do not cover 
such mistakes as the presentation and prose- 
cution of an appeal which did not lie at all 
in any Court. 22 P.R. 1912=11 I.C. 880; 
1927 L. 785. Defect of iurisdiction — Order 
made not without jurisdiction but passed too 
late — Time occupied cannot be excluded. 79 
I.C. 696=1924 P. 40. Time spent in pre- 
vious litigation cannot be excluded, when 
the previous suit does not fail from any 
defect of jurisdiction or other cause of ^ like 
nature, but fails because it is misconceived. 
121 I.C. 70=1930 L. 211. Sec. 14 was in- 
tended to protect a bona fide plaintiff from 
the consequences of some mistake made by his! 
advisers in prosecuting his claim. The word 
^jurisdict^'on' in the section should be con- 
strued liberally. If the other conditions 
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mentioned in the secfion are satisfied, the 
benefit given by the section cannot be taken 
away, merely because the course adopted 
before was not a well-conceived one. Where, 
in the prior execution proceedings, the minor 
attacked the validity of the decree on the 
ground that the guardian had acted collusive- 
ly and fraudulently and in the later suit he 
sought to set aside the decree. Jffeld, that 
the piior proceedings were not entirely mis- 
conceived and that time taken therein should 
be excluded. 1933 M. 197=140 I.O. 270= 
1932 M.W.N. 1317. See also 43 M.L.J. 184 
=1922 M. 417 (2); 1943 Mad. 633 = (1943) 
2 M.L.J. 41. 

Cl. (2): Causes op a like nature. — See 

1939 A.L.J. 460=1939 All. 590. What is a 
^^defect of a like nature” within the meaning 
of sec. 14 must depend upon the facts of each 
case. The expression must mean and con- 
note something which is quite distinct from 
defect of jurisdiction. Defects as to wrong 
plaintiffs or wrong defendants are also pro- 
vided foi in the Act. Because the prior suit 
was dismissed as premature on the ground 
that the cause of action had not accrued, it 
cannot be said that sec. 14 will not apply. 
I.L.R. (1939) Bom. 9=40 Bom.L.R. 1169 
=1939 Bom. 26. There is nothing in the 
terms of sec. 14 to justify the conclusion that 
the want of jurisdiction or other cause of a 
like nature referred to in the section must 
be in existence at the very institution of the 
suit. Want of jurisdiction or o^er cause 
of a like nature may arise at any stage of 
a suit or proceeding, 1939 A.L.J. 1075= 

1940 All. 145. Where the jurisdiction of a 

Court fo entertain a particular suit depends 
upon leave being granted by that Court, and 
leave is so granted, the subsequent recalling 
of the leave brings the case within the words 
^'other cause of a like nature” in sub-sec. (1) 
of sec. 14. Hence time from the granting of 
leave till it is recalled should he excluded 
under sec. 14, 20 Pat.L.T. 893=1939 Pat. 

86. '^Other cause of a like nature” — ^Pirst 
suit dismissed for non-registration of plain- 
tific^s firm — Time taken in prosecuting — 
Bight to deduction of. T.L.R. (1945) Kar. 
293=1946 Sind 14. Cause of a like nature 
— ^Proceedings infructuous — Misconception 
as to law — ^Deduction of time, 44 A. 296= 
20 A.L.J, 147=1922 A. 74. If the unsuc- 
cessful respondent to an appeal in the High 
Court applies to the High Court under cl. 
18, Letters Patent, there is no defect of juris- 
diction or anything analogous to it in the 
High Court dismissing it, and the period 
spent in that application cannot be deduct- 
ed under sec. 14 for computing the time for 
a subsequent application for review. (3 P. 
42, Diss. from.) 152 I.C. 415=1934 E. 158. 
The words "cause of like nature” include 
misjoinder of parties and causes of action. 
14 I.C. 437=6 L.B.B. 43, See also 8 P.B. 
1911=9 I.C. 680. See further 108 I.C. 134 
=1928 A. 10. For purposes of sec. 14 there 
is no distinction between misjoinder aud non- 
joinder, though only the latter word alone 
is used in Expl. III. Both are only varia 


tious o± the same defect. 1921 S. 13=62 
I.C. 507=15 S.L.B. 11. Jdes judicata does 
not constitute ^other cause of a like nature’. 
2 PatX.T. 585=1921 P. 225=63 LO. 536 
=6 P.L.J. 593, The failure to give notice 
under sec. 80, C. P. Code, is not a 'cause of a 
like nature’ with defect of jurisdiction with- 
in sec. 14. 5 S.L.B. 181=199 I.C. 866 (Fai- 
lure to give proper notice to Official Eecei- 
V(t*). The words "or other cause of a like na- 
ture” denote that the defect must be of such 
a character as to make it impossible for n 
Court to entertain the suit or application 
either in its inception or at all events as to 
prevent it from deciding it on its merits. 
If the Court has got to go into the merits 
before a case can be dismissed the defect 
will not come within the ambit of these 
words. Where the relief asked for is found 
by the Court to have been misconceived 
either bet-ause it is not warranted by the 
facts mentioned by them or because the facts 
stated in the plaint or petition do not dis- 
close a good and complefe cause of action and 
the plaint or petition is consequently dismis- 
sed or rejected the provisions of sec. 14 of 
the Limitation Act could not be of any help. 
A.r.B. 1944 Lah. 136 (F.B.). A plaintiff 
cannot invoke the aid of sec. 14 to^ bring his 
claim within limitation for the simple rea- 
son that the proceedings in insolvency failed 
not for want of jurisdiction or other cause 
of a like nature within the meaning of se^ 
14, but on account of the plaintiff’s negli- 
gence in not effecting service of notice of 
the order admitting his petition on the defen- 
dant according to law. 112 I.O. 55. A de- 
cree was passed on 22nd ISTovemher, 1922, 
and the money claimed was payable within 
one year from that date. In December, 1922, 
however, one of the parties applied to have 
the decree set asffle under 0. 9, r. 13. The 
same was dismissed in 1923 and' an appeal 
having been preferred the latter was dismis- 
sed on 28th July, 1926. An application for 
execution was filed in January, 1928. Seld, 
that sec. 14 was inapplicable to the circum- 
stances of the case. 35 O.W.N. 155=1931 
C. 332. 

Civil Proceedings — ^Parties. — To obtain 
the benefit of sec. 14, the proceedings, the 
time spent in prosecuting which is to be ex- 
cluded, must be between the contesting par- 
ties. 1921 0. 596=60 I.C. 698=33 O.L.J. 
.366. See also 1924 B. 123=1 B. 402; 1925 
M. 675. Objection fo attachment dismissed 
— Suit filed in wrong Court hona fide — Order 
rletuming plaint to proper Court challenged 
in appeal — Perio'd of appeal — ^Exclusion of. 
T.L.B. (1937) 291=1937 N. 1. Where a 

plaint is filed against a person who is in fact 
dead at the time of presentation of the 
plaint, the period between the date of the 
institution of the suit and the date of the 
application to implead the legal representa- 
tives cannot be deducted under sec, 14, 37 

L.W. 489=143 I.C. 596=1933 M. 454. 
'Civil proceedings’ include execution proceed- 
ings also. So, where, after the execution of 
a mortgage decree for sale has proceeded a 
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long way, it is found that the Court which 
passed the decree had no jurisdietion to pass 
the decree in so far as it directed sale of 
properties situate Tiithin a particular terri- 
tory, and a fresh suit becomes necessary, in 
computing the period of limitation for the 
suit, the plaintiff is entitled to deduct not 
only the period from the date of institution 
of the former suit to the date of the decree, 
but also the period during which the decree 
in the prior suit was howa fide sought to be 
executed. I.L.R. (1937) M. 161=1937 M. 
357= (1937) 1 M.L.J. 303. See also 1940 
Pat. (377=1940 P. 354. The words ^'civil 
proceedings^ in see. 14, Limitation Act, are 
wide enough to include not only an appeal 
but also an application in revision, and the 
time^ taken in prosecuting a civil revision 
petition can therefore be excluded under sec. 
14. But the only period that can be exclud- 
ed is the actual period of pendency of the 
revision petition, i,e,j the period between the 
date on which it is filed and the date 
on which it is disposed of and no more. 
I.L.B. (1938) All. 192=1987 A.L.J. 1308= 
1938 A.L.R. 146=1938 All. 78. See also 17 
I.C. 593; 1938 A.W.E. CB.R.) 228 (Time 
.spent in review). See 1943 Nag. 335=1943 
N.L.J. 521. ^^Another civil proceeding” does 
not mean one in another Court. 62 I.C. 507 
=15 S.L.R. 11. See also 1923 B. 218. The 
words ^^civil proceedings in a Court” cover 
civil^ proceedings before arbitrators whom the 
parties have substituted for the Court of law 
to be nudges of the dispute before them. 
56 C. 1048 = 1929 P.C. 103=115 I.C. 713 = 
56 M.L.J. 614 (P.C.). See also 56 C. 639 = 
1930 0. 5. But see 1933 N. 130=144 I.C. 
948=29 N.L.R. 272 in which 56 C. 1048 (P. 
C.) is distinguished. A .suit against a firm, 
and a subsequent suit against the surviving 
partners of the firm and the heirs of a de- 
ceased partner are both against the same 
parties within the meaning of sec. 14. 27 A. 
L.!. 73=112 I.C. 715. 

Computation op Time. — ^Where a plaint, 
presented in a wrong Court, is returned to be 
presented to the proper Court, the plaintiff is 
entitled to exclude the time between the date 
of institution in the wrong Court and the 
date of the return of the plaint. 24 0.0. 137 
=61 I.C. 203=1921 O. 100. See also 36 M. 
482=22 M.L.J. 377; 20 Bom.L.R. 918=43 
B. 201; 1928 N. 227; 1930 B. 187=32 Bom. 
L.R. 58; 138 I.C. 108=1932 A. 377. Plaint 
ordered to be returned — ^Endorsement of re- 
turn and return on later date — ^Period of 
exclusioni — Computation of. 45 Bom.L.R. 

1014=1944 Bom. 37. Where a Court has 
jurisdiction to try a suit, but holds that it 
has no jurisdiction and returns the plaint 
for^ presentation to the proper Court, the 
plaintiff who files the suit in the proper 
Court on such return is entitled under sec. 14 
to deduct the period spent in prosecuting 
the suit in the Court in which it was first 
presented. IX.B. (1937) Nag. 311=1937 

N, 69. The prior proceeding can be consi- 
dered to have terminated not on the date 
wh^ an order for return of plaint was made, 
but only when in accordance with that order 


it is actually i^etnrned to the plaintiff, 60 0. 
1122=1933 C. 914. A plaintiff, though en- 
titled to deduct time of actual pendency in 
a wTong Court, cannot exclude any extra 
day on the ground that it is a holiday. 35 

I. C. 292=14 A.L.J. 310. See also 43 M:.L. 

J. 579=1923 M. 114 (2). The date of insti- 
tution of a suit is the date on which the 
plaint is fled in the proper Court excluding 
for the purpose of reckoning limitation only 
the periods excluded under this section, 18 
I.C. 121=17 C.W.N. 515, Computation of 
time — Expiry of time during Courtis vaca- 
tion — Institution in wrong Court on re open- 
ing day — Representation after return in the 
proper Court — Exclusion of time. 44 M. 817 
=1921 3VC. 654=41 M.L.J. 84. Suit filed 
in wrong Court — ^Direction to file the same in 
proper Court — Time taken for suit and ap- 
plication for copy cannot be deducted. 46 
C.L.J. 452=1928 C. 46. Time taken in pro- 
ceedings for possession before Revenue Offi- 
cer cannot be deducted. 101 I.C. 254=1927 
L. 186. A plaint presenten in a wrong Court 
was returned and presented in proper Court. 
Law of limitation applicable to the suit was 
that in force on the date on which the plaint 
was presented to the proper Court. 117 I.C. 
900 = 1929 L. 877 ( 27 . 

Return for want of Jurisdiction. — I.L. 
R. (1937) Nag. 291=1937 Nag. 1. Time 
spent in prosecuting an infructuous appeal 
due to wrong valuation may be deducted in 
computing the period of limitation. 50 I.C. 
645=70 P.R. 1919. No litigant should be 
made to suffer on account of the laches or 
delay of the Court or its officers. The time 
between the dale of the order of the relurn 
of a plaint for presentation to proper Court 
and the date when the plaint was ready to 
be returned is to be deducted for the pur- 
poses of limitation and the proceedings are 
not to be considered at an end for the pur- 
poses of sec. 14, Expln. I until the endorse- 
sent is made and the plaint is ready for re- 
turn. The plaintiff is entitled to exclude 
under sec. 14 (2) the period till the plaint is 
ready for return. 41 P.L.R, 371=1939 Lah. 
47. * In order to get the benefit of sec. 14 
(2) of the Limitation Act, the applicant need 
not show that the Court in which the pro- 
ceeding was taken has actually refused to 
give relief on the ground of want of juris- 
diction. If the Court has in fact no juris- 
diction but assumes jurisdiction — either act- 
ing from a wrong view or without applying 
its mind at all to the question — ^the sub-sec- 
tion can be applied so as to exclude the period 
spent in the proceeding before sucIT ’Court. 
48 C.W.N. 821. Proceedings before a Court 
do not teiminate when the plaint is or^^ered 
to he returned for filing in proper Court, 
costs being awarded to the defendant, be- 
cause the decree that is to be^ prepared re 
quires the presence of the plaint on record 
and proceedings can only be held as termi- 
nated when the decree is signed and com- 
plete. Time required for this can be exclud- 
cluded in computing the period of limitation. 
1938 Pat. 203. When a Court records an 
order that a plaint should be returned for 
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presentation to the proper Court, the pro- 
ceedings in that Court do not necessarily 
come to an end on that date. Certain neces- 
sary endorsements have to be made on the 
plaint and hence that Court continues to 
have seisin of the plaint till it is actually 
returned to the plaintiff. Hence where a 
plaint is ordered to be returned for presenta- 
tion to the proper Court, the proceedings 
come to an end within the meaning of see. 
14, Expln. I of the Limitation Act, not on 
the date on which the order is passed but 
on the date on which the plaint is actually re- 
turned to the plaintiff. I.L.R. (1939) All. 
709=1939 A.L.J. 460 = 1939 All. 590. In 
order that sec. 14 of the Limitation Act may 
apply, it is not necessary that there should 
be a formal order of the Court in which the 
proceedings were prosecuted dismissing the 
same on the ground that it had no jurisdic- 
tion. Sec. 14 does not require any order of 
the Court which had no jurisdiction recog- 
nising the fact. All it requires is that the 
Court which has to decide the question of 
limitation must dnd that the other Court 
was unable to entertain the proceeding be- 
cause it had no jurisdiction. 1943 M.W.N. 
287=1943 Mad. 457 =(1943) 1 M.L.J. 323. 
A plaintiff who institutes a suit on the ve^ 
last date of limitation does so at his peril, 
and the law does not make any provision 
for extension of time except in cases coming 
under sec. 14. A plaintiff whose plaint is 
returned by a Court on the ground that it 
has no jurisdiction to entertain it can only 
exclude the period during which it was pend- 
ing in that Court, i.e., the period between 
the date of its presentation to that Court 
and the date of its return by that Court for 
presentation to the proper Court. He can- 
not exclude any further period which the 
Court returning the plaint gives him for 
such representation. A Court which lias no 
jurisdiction to entertain the suit and which 
returns it on that ground has ^ no power 
to grant any time to the plaintiff for pre- 
senting it to the proper Court. If the Court 
wrongly gives any such time by its order 
returning the plaint, the plaintiff cannot take 
advantage of that order and claim to deduct 
that period also under sec. 14 of the Limita- 
tion Act. 18 Pat.L.T. 250=1937 Pat. 495. 
Suit on pro-note instituted in wrong Court 
— ^Plaiut returned without endorsement re- 
quired by O. 7, r. 10, C. P. Code — ^Pro-note 
not returned with plaint but couple of days 
later — Time deductible. See 1937 Lah. 464. 
Where a plaint was returned for want of 
pecuniary jurisdiction and delay is caused 
owing to change in law, snif must for pur- 
poses of limitation be taken to haye been 
instituted on the day of presentation in the 
wrong Court. 33 I.C. 808=18 P.W.B. 1016. 
The plaiut in a suit on an unregistered mort- 
gage was amended by scoring out the^ relief 
to sell the mortgao'ed property. As it was 
then found that the yaluation of the suit 
was within the cognizance of the Court of 
Small Causes, the plaint was returned to 
be presented to the proper Court and was so 

C. C. M .— 430 


presented on the same day. On a question 
as to whether the plaintiff in such a suit 
could claim the benefit of sec. 14, it was 
held that the question whether the two pro- 
ceedings were based upon the same cause of 
action or different causes of action, could 
not be decided upon the terms of the reliefs 
claimed in either proceeding and that there 
was no justification for holding that the pre- 
ceeding on the Small Cause side was 
based upon some cause of action different from 
that upon which the proceeding on the regu- 
lar side was founded, and that hence the 
plaintiff would be entitled to claim the bene- 
fit of sec. 14. 1939 A.L.J. 1075=1940 All. 
145. Where a plaintiff, who filed his suit 
at B, and whose plaint is returned by the 
Court at B for presentation to proper Court 
at A, presents an appeal against the order 
returning his plaint in the Court of the Dis- 
trict Judge at B within the period of limi- 
tation, it cannot be said that he was not pro- 
secuting with due diligence his civil proceed- 
ing in the Court of appeal at B, and the en- 
tire period spent by him in prosecuting his 
case in the Courts at B must be excluded 
under see. 14. 41 P.L.B- 371=1931 Lah. 47. 

Delay after order of return. — ^Where a 
plaint was actually returned for presenta- 
tion to the proper Court only three days 
after the order directing the plaint to be 
returned was signed. JSeld, that for pur- 
poses of sec. 14 the date on which the plaint 
was actually returned must be taken to be 
the date on which the order was promulga- 
ted. 20 I.C. 183=17 C.WN. 1043. See also 
23 BoinL.B. 1023=1922 B. 160=46 B. 
211; 1928 B. 252=52 B. 477. Where a 
plaint is returned and costs ordered, the 
proceedings terminate on the day of the re- 
turn and not on the day when the costs are 
assessed. 35 1.0. 595=24 C.L.J. 353. For 
the purposes of limitation, an applicant for 
re-presentation is entitled to deduct the time 
spent in the District Munsif^s Court after 
the order of return. 9 I.C. 157=9 M.L.T. 374. 
Where a plaint is returned for presentation 
to the proper Court, the suit is within time 
if it is presented to the proper Court on ‘■he 
same day on which it is actually returned by 
the wrong Court. 45 B. 443=59 I.C. 743 — 
22 Bom.L.E. 1387=1921 B. 379. 

Dub Diligenc®. — Sec. 14 cannot help ^ a 
party guiltv of nefflio’ence, laches, inaction 
or bad faith. 9 O.W.N. 430=1932 (X 220. 
Applicant must proTe first that he had pro- 
seeuted the former proceeding with due dili- 
gence and secondly that the former Court 
had been unable to entertain it from defect 
of iurisdiction or other cause of a like na- 
ture 41 P.B. 1916=32 I.C. 497. See also 
20 i.C. 3=159 PW.B. 1913; 138 I.C. 621= 
33 P.L.B. 360; 1938 Rang. 318; 1940 A.M. 
L.J. 320. The fact that a litigant acted on 
the advice of a pleader will not improve his 
position if the error made is so patent that 
it would have been avoided with the exer- 
cise of due care. 51 1.0. 590—22 O.C. 39; 
8 Bur.L.T. 93=27 I.C. 829. But see I.R. 
1932 L. 665. A party who proceeds in ignor- 



3434 


The Civil Court Manual (Imperial Acts). 


[S. 14 


of law (-annot be said to proceed with 
due diligence or in good faith. 1924 P, 
716; 1933 L. 589=144 I.C. 690=34 P.L.E> 
7SP. But 66^ 15 R.D. 7999; 1937 A.L.J. 
176 = 1937 A. 333. Applicability and scope 
of sec. 14 — Prosecuting with due "dili- 
gence'^ — “Same relief” — ^Insolvency procee- 
ding b against judgment-debtor — Court hav- 
ing no jurisdiction — Period of pendency — 
Exclusion of, for computing limitation for 
subsequent execution petition, 1943 Mad. 
457= (1943) 1 MXJ, 323. See also I.L.E. 
(1942) M. 862=1942 M. 483 = (1942) 1 M.L. 
J. 588; 1939 Lab. 270. 

Goon FAITH. — An applicant who takes a 
proceeding contrary to a clearly expressed 
provision of law cannot be regarded as pro- 
secuting a civil proceeding in ‘‘good faith” 
within the meaning of sec. 34 (2). 41 Bom. 

L.R. 1190=1940 Bom. 5. Generally negli- 
gence on the part of counsel cannot be re- 
lied upon by the litigant in order to support 
a plea that he was prosecuting an applica- 
tion ^in good faith' though in a wrong Court. 
In a ease of gross negligence an applicant is 
not entitled to the benefit of sec. 14. 1938 

Oudh 112=1938 O.W.lNr. 360. Where plain- 
tiff acted in good faith and neither the 
Court nor the defendant objected to the 
cognizance of the suit, he is entitled to the 
beneiit of see. 14. 40 I.C. 447=15 A.L.J. 

573. See also 43 C. 660 = 20 C.W.N. 522= 


1916 P.O. 96=30 M.L.X 529 (P.C.); 57 L. 
W. 155=1944 Mad. 253= (1944) 1 

M.L.X 205; (1943) 2 M.L.J, 375 

=1944 M. 47. "Good faith” as used 
in sec. 14 means ‘exercise of due care and 
attention^ Where the circumstances are 
such as would justify either view as regards 
the value of the property, the plaintiff can- 
not be regarded as liaving acted dishonestly 
and tvithout due care and attention, if he 
has adopted the lower valuation of property 
and tiled his suit in a wrong Court. I.L,R. 
0939) Nag. 422=1938 N.L.J. 107=1938 
Nag. 300; 62 I.C. 957; 1930 B. 187; 1933 
L, 264. Where a revision application 
against an order allowing a claim under O. 
21, R. 58, C. P. Code is preferred and dis- 
missed on the ground that a suit under O. 
21. R. 63, C. P. Code, is the proper remedy, 
pd subsequently a suit under O. 21, R. 63 
is filed, the time spent in the revision pro- 
ceedings can be deducted under see. 14 (1) 
of the Limitation Act in computing the 
period of limitation for the suit. In view 
of the course of decisions in the Madras 
High Court interfering in revision with 
orders on claim petitions, it cannot be said 
that the filing of a revision petition 
amounts to negligence, and 4he party 
must therefore be held to have acted in good 
faith so as to attract see. 14 (1), Limitation 
Act. 1943 M.W.N. 455=A.I.R. 1943 Mad. 
633= (3943) 2 M.L,X 41. 

Although a party acting on the advice of 
hi« advocate may be presumed to act in 
good faith, if the advocate himself does not 
act in good faith, the party caimof rely upon 
that ad^^ as estabHshing his own good 
Whether an advocate has shown due 


care and attention is a question of fact to 
be decided on the evidence adduced in any 
particular ease and no absolute rule of law 
can be deducted. A finding as to good faith 
or the absence of it is one of fact and can- 
not be upset in second appeal on the ground 
that the low^er appellate Court has trans- 
gressed any rule of law. 1943 M.W.N, 703 
=56 L.W. 580 = 1944 Mad. 47=-(1943) 
2 M.L.J. 375. Claim ^ suit filed ii 
wrong Court — No objection by opposite 
party — Bihcovery of mistake by Court and 
return of plaint for presentation to proper 
Court — Time spent in former Court — ^Exclu- 
sion of. 146 I.C. 125=1933 L. 652. Whe- 
ther a party acted in good faith is a mixed 
question of law and fact. 36 I.C. 702 = 19 
O.C. 367. See also 28 I.C. 347=54 P.W.R. 
1915; 3923 N. 241: 138 I.C. 646=3932 L. 
531. A Court c-an grant the indulgence al- 
lowed by bcc. 14 only where the error is one 
that might be committed by a reasonable 
and prudent man, exercising due diligence 
and acting in good faith. 36 I.C. 702=19 
O.C. 367. See also 1937 M.W.N. 715; 1940 
O.W.N. 818. In order that the Court should 
arrive at the period which is to be exclude<l 
under sec. 14, it must also determine how 
much must be included, whether ^by reason 
of prosecution in bad faith or owing to any 
other leason. 30 N.L.R. 29.4=149 I.C. 956 
=1934 N. 145. But, where the plaintiff is 
entitled to exclusion of time under secs. 14 
and 15, the Court is not concerned as to how- 
the plaintiff has spent his time till the ex- 
piry of the ordinary period of limitatioa 
excluding the time allowed under the abovfi 
sections. 30 N.L.B. 294=149 I.C. 956=1934 

N. 145. Where there is nothing to show 
a deliberate or reckless under-valuation sec. 
14 will apply. 25 IC. 403 (2)=17 O.C. 210. 
See also 18 I.C. 92; 14 I.C. 86. Plaintiff 
who can institute his suit in more than one 
Court is not bound to consider the conveni- 
ence of defendant. If the effect of his 
choice is to cause inconvenience to the de- 
fendant, it does not constitute lack of good 
faith on the part of the plaintiff in the sense 
in which that phrase is used in sec. 14. 182 
T.C. 632=20 Pat.L.T. 893=1939 Pat. 86. 
The time taken by the plaintiff in proceed- 
ings necessitated for ascertaining the cor- 
rect value of the suit can be allowed to be 
deducted under sec. 14, where it is found 
that the plaintiff acted hona iide throughout 
and did not intentionally under- value the 
suit. 33S I.C. 349=36 C.W.N. 326=1932 
C. 504. What amounts to good faith is to 
be decided on the facts of each case. 32 
LC. 616=9 S.L.R. 167. See also 53 LC. 892 
(2)=1919 P.H.C.C. 409; 10 I.C. 21; 8 L.R. 
23 (Rev.); 1929 0. 325=56 C. 805. See also 
144 I.C. 384=3933 L. 264. Where an ap- 
peal was filed in a wrong Court owing to a 
dona "fide mistake as to the nature of the 
suit, the delay was excused 106 I,C. 832= 
1928 L. 136. See also 1933 L. 264=144 I. 

O. 184. Sec. 14 has no application when 
bad faith is established. Where a person ob- 
tained an ex parte deerert by fraud and sub- 
sequently sued the prop*^r person for rent. 
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limitation is not suspended. 8 P. 851=1930 
P, 54. An application for leave to sue as a 
pauper filed in bad faith was dismissed. The 
subsequent payment of Court- fees cannot 
operate retrospectively for the purposes of 
calculation of limitation, 1929 K. 268. Mere 
error of judgment is quite different from 
bad faith. 27 A-L.J. 73=112 I.C. 715. A 
proceeding contrary to a clearly expressed 
provision of law is not in good faith. 7 R. 
466=1929 E. 297. Suit for possession — 
Profits not claimed in plaint — Plaintiff ob- 
taining mere decree for possession in prior 
suit — ^Unsuccessful attempt to recover profits 
in restitution — Subsequent suit for profits — • 
Right to deduction of period occupied by 
restitution proceedings. Held, that plain- 
tiff was not entitled to benefit of sec. 14. 
41 L.W. 138 = 1935 M. 731=68 M.L.J. 487, 

iGNORANcn OF Law may afford a good 
ground for application of sec. 14. 1937 A. 

L.J. 176 = 1937 All. 333. Sec. 14 requires 
both diligence and good faith. As regards 
good faith ignorance of law is not neces- 
sarily an adequate plea. But where the 
wrong remedy adopted is considered by 
one of the Courts to be the proper one, that 
would imply good faith on the part of the 
party and the benefit of sec. 14 would be 
available to him. T940 O.W.N. 818=1940 
O.A. 1106. Indulgennce should be granted 
under see. 14 only in cases where an error 
was an error that might be committed by a 
reasonable and prudent man exercising due 
diligence and caution. (36 I.C. 702. Foil.). 
40 P.L.R. 631=1938 Lab. 704. Where a 
person in ignorance of the provisions of the 
Agriculturists Relief Act relating to the 
special form prescribed by the Act, files a 
suit in a wrong Court and on its being re- 
turned, presents it to the proper Court, the 
time spent in the wrong Court can be ex- 
cluded under sec. 14, for the plaintiff should 
be deemed to have been prosecuting with due 
diligence and in good faith the proceedings 
in the wrong Court. 1940 Oudh 412=190 
I.O. 93. 

Proceeping in Revenue Court. — The 
plaintiff is entitled to a deduction of time 
from the da+e of institution of the suit 
wrongly in the Revenue Court to the date on 
which the plaint was returned for re-presen- 
tation. 9 M.L.T. 315=9 I.C. 642. But see 
26 I.C. 441 (Punj.); 36 I.C. 770 (Oudh). 
Where an order was made under sec. 169 (1) 
(b), C. P. Land Rev. Act, to file suit in Civil 
Court within 6 months, time spent in appeal 
in Rev, Court cannot be excluded under see. 
14 of this Act. 29 N.L.R. 350=1933 N. 
340. Suit for arrears of rent — ^Plea of occu- 
pier, of payment to landlord — Landlord im- 
pleaded — ^Payment found true — Appeal dis- 
missed — Subsequent suit under sec. 37 of 
Agra Tenancy Act — Time taken up by pre- 
vious liitgation — ^Deduction of. 14 L.R. 99 
(Rev.) =17 RD. 168. 

Prosecution op Proceeding. — ^It cannot be 
said that a plaintiff is not prosecuting a suit 
with due diligence in a Court of first ins- 
tance when the delay is caused by the action 


of the Court itself. 1922 A. 404. Time 
during which insolvency proceedings are 
pending, if can be deducted in computing 
the period of limitation. 47 B. 244=24 
Bom.L.R. 509=1923 B. 33 (2), Bee also 64 
I.C. 50 = 13 Bur.L.T. 197; 1 P. 506=3 Pat. 
L.T. 709=1922 P. 450. See Pro. Ins. Act, 
V of 1920, sec. 78. But see 52 I.C. 934=12 
Bur.L.T. 83. Where the mistake of the ad- 
vocate is hona fide, the time spent in the pro- 
secution of a prior proceeding can he ex- 
cluded. 1933 0. 231=10 O.W.N. 424. A 
mere routine order registering an applica- 
tion for review does not constitute a hona 
fide prosecution of a civil litigation, 31 I.C. 
705=19 C.W.N. 1113, An applicant to file 
an award could not be allow^ed to deduct the 
time spent by him as defendant in setting up 
the award in bar of a prior suit instituted 
by the plaintiff. 52 I.C. 561=89 P.R. 1919. 
See also 32 S.L.R. 151 = 1938 Sind 50; 43 

C. W.N. 648=1939 P.C. 128=I.L.R. (1939) 
K. 211. Prosecution of proceedings —Exe- 
cution proceedings — Non- joinder of party — 
Rejection of application. 15 S.L.R. 11 = 1921 

S. 13. An unsuccessful prosecution of an 
application by one of the defendants to set 
aside an ex parte decree passed against him 
in the first Court will extend time for an ap- 
plication made by him to the appellate Court 
for re-hearing the appeal, filed by the other 
defendants and disposed of, without notice 
taken out to him. 54 A. 423=140 I.C. 178= 
1932 A. 340. 

Time spent in Execution Proceedings. — 
Extension of time if allowable. 43 1.0. 6= 
33 M.L.J. 463. See also 58 I.C. 40 = 1 P.L. 

T. 612; 74 I.C. 279=1924 C. 419; 19 Pat.L. 
T. 250=1938 Pat. 321. Execution applica- 
tion filed in wrong Court but re-filed in right 
Court after limitation — Mistake not 'bona 
fide — ^Decree-holder not entitled to benefit of 
section. 8 Pat.L.T. 561=1927 P. 256. The 
period during which an injunction not to exe- 
cute a decree is in force will be deducted from 
the period of limitation for execution of the 
decree. 38 I.C. 85=2 P.L.J. 24. Where the 
relief sought in the two proceedings were 
wholly distinct, time cannot be excluded. 50 
A. 670=1928 A. 368. While counting limi- 
tation for the presentation of an application 
for the preparation of the final decree, time 
spent in prosecuting previous application for 
the execution of the decree cannot be excluded 
as the two reliefs are different. Sec. 14 (2) 
will not be applicable. 118 I.C. 670 = 1929 
A. 677. 

Time spent in Revision. — Time cannot be 
deducted under sec. 14 in favour of a person 
occupied in prosecuting a revision petition 
in the High Court when he had another re- 
medy open to him. 39 M. 62=27 M.L.J. 640; 
14 I.C. 259; 1937 M.W.N. 465 (2); 213 I.C. 
236=1943 M. 633= (1943) 2 M.L,J. 41; 43 
C.W.N. 1051=1938 Cal. 577; 1935 A.M.L.J. 
117. See also 7 R. 466=1929 R. 297. Tlie 
High Court does not generally revise orders 
under O. 21, R, 63, C, P, Code — Question if 
time spent in revision could be excluded. 
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Explanation I . — In excluding the time during which a former suit or 
application was pending, the day on which that suit or application was instituted 
oc made, and the day on which the proceedings therein ended, shall both 
be counted. 

Explanation II. — ^For the purposes of this section, a plaintiff or an appli- 
cant resisting an appeal shall be deemed to be prosecuting a proceeding. 

Explanation III . — For the purposes of this section, misjoinder of parties 
01 of causes of action shall be deemed to be a cause of a like nature with defect 


of jurisdiction. 


32 Bom.L.E. 1186=1930 Bom. 505. The 
piinciple that party who proceeds contrary to 
a cleaily expressed provision of law cannot 
be regarded as prosecuting another civil pro- 
ceeding in good faith is sound but should not 
be applied with rigidity. If in the revision 
pioceedmgs there is no want of diligence and 
good faith there is no reason why the plain- 
tiff should not have the benefit of see. 14 
because of the negligence of his advocate, (7 
E. 466, Bist.) 27 K.L.E. 251=130 I.C, 145= 
1931 N. 17. The High Court will not intei 
fere with the discretion exercised By the 
lower appellate Court under see. 14, when 
auch discretion has not been exercised im- 
propeily. 14 Luck. 4=1938 O.W.N". 257 — 
1938 Oudh 100 (S.B.). 

“UNA.BLFi TO Entertain” — Meaning op. — 
'^Unable to entertain” is not equivalent to 
"unable to decide”. 8 P.E. 1911=9 I.C. 680 
(34 P.E. 1898; 28 M. 338; 35 0. 728, Foil.; 
22 A. 248, Dibt.) The words "unable to en- 
tertain it” do not merely mean that the Court 
has expressed its mind that the suit is defec- 
tive but must mean that the Court has passed 
an order terminating the suit or proceeding 
on the ground that there is a defect of juris- 
diction. 57 All. 145=150 I.C. 135=1934 A. 
L.J. 535=1934 A. 688 (P.B.). See also I.L. 
E. (1939) 2 Cal. 316=43 C.W.N. 1074=1939 
Cal. 625. Sec. 14. would apply even if the 
first Court erroneously decided its mability 
to entertain the claim for defect of junsdie- 
Tion in respect of it. In such a case it is not 
open to the second Court to say that there was 
no want of jurisdiction in the first Court. 76 
O.L.J. 183=1943 Cal. 460. Where a previ- 
ous suit or proceeding has been disposed of 
on the merits, it cannot be said that the 
Court has been "unable to entertain it,” 
within the me^ming of sec. 14. 55 L.W. 644 
(2)=1942 M.W.N. 820 (2)=1942 Mad. 713 
= (1942) 2 M.L.J. 515. Appellant filed a 
suit against two sets of defendants on babi- 
kbata accounts. A preliminary objection was 
taken to the plaint in the earlier suit and 
it was held in the end that the plaint was bad 
because of misjoinder of parties. The ap- 
pellant was ordered in that suit to make his 
election as to which part of the claim he wish- 
ed to proceed with. Upon this order the ap- 
pellant stated that he wished to proceed 
against one set of defendants and he with- 
drew the part of the claim directed against 
the^ respondents in the appeals. His suit 
against the other set of defendants was de- 
creed. Meld^ that the plaintiff' was not entit- 
led to claim the benefit of sec* 14 (I) on ac- 


count of the previous suit he had withdrawn. 
1934 All. 688; 1939 Cal. 625; I.L.E. (1940) 
Kar. 225=1940 S, 125. A plaintiff who 
withdiaws his suit under O. 23. E. 1, C. P. 
Code, is not entitled to the benefit of see. 14 
in a subsequent suit founded on the same 
cause of action. (1934 A.W.E. 806 (F.B.) 
(Foil.) 1937 All. 124. See also 40 Bom.L.E. 
377=I.L.E. (1938) Bom. 327=1938 Bom. 
281; I.L.E. (1940) Kar. _225. 

Miscellaneous. — ^Where a party was pre- 
vented from instituting the suit for setting 
aside the sale earlier because the property 
was in custodia legis under an order of Court, 
limitation is saved. 13 L. 70=137 I.C. 820 
=1932 Lab. 281. In counting the period foi 
an ^application for refund of excessive moneys 
levied in execution of a decree the time taken 
up by the defendant in prosecution of a suit 
for the purpose in another Court under an 
error of law, ought to be deducted under 
sec. I4j 44 B. 97=55 I.C. 967. Prosecuting 
one suit for several claims — ^Deduction of 
time. 26 P.W.E. 1915 = 27 I.C. 927. Wrong 
remedy — Time spent in prosecution of. 52 
I.C. 465=9 L.W. 345. See also 36 C.W.N. 
40=1932 C, 171. The pendency of a suit for 
possession does not save limitation for i 
rent suit. 23 I C. 942=1 L.W. 438. See aUo 
39 I.C. 865. 8^uit by temple trustees for re- 
covery of offerings taken by Archakas — ^Prior 
declaratory suit against the same defendants 
that the right to take collection illegal — 
Pendency of appeal — Trustee'S not entitled 
to deduction of time. 89 I.C. 938=1925 M. 
1188. Prior suit by a lessee against his sub- 
lessee to recover possession and rent — ^Ee- 
covery of ^ possession — Subsequent suit for 
compensation — Limitation suspended, 6 
E. 691=1929 E. 55. So also where the prior 
proceeding related to the validity of an 
award of arbitrators and the subsequent suit 
was for damages for breach of contract. 56 
C. 639=1930 C. 5. Where a suit to set aside 
a s umm ary order in claim proceedings was 
finally dismissed by the High Court as it con- 
sidered that the application was one under 
see. 47 and that only an appeal lay, and the 
applicant filed an appeal accordingly, the clai- 
mant was held to be diligently prosecuting 
his case and hence time taken in suit was ex- 
cluded. 1930 P. 307. High Court will not 
interfere in second appeal with a discretion 
exercised by the lower Court under this sec- 
tion. 131 T.C. 461 (2)=1931 M, 632. Appli- 
cation under O. 21, E. 89, C. P. Code, to set 
aside sale^ — Court ordering petition to be dis- 
missed as withdrawn — Sale npheld in appeal 
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15. (1) In computing the period of limitation prescribed for any suit or 

application for the execution of a decree, the institu- 
Exclusion of time duriag tion or execution of which has been stayed by injunc- 
which proceedings are sus- qj. order, the time of the continuance of the 

® ‘ injunction or order, the day on which it was issued 

or made and the day on which it was withdrawn, shall be excluded. 


— Fresh application to set aside sale — Con- 
tinuance of earlier petition — Extension of 
time — Keld, that the Court could not "enter- 
tain the later application on any general 
ground of equity based on the principle of 
sec. 14 of the Lim. Act, because the appli- 
cants had, in withdrawing their original ap- 
plication, acted at their own risk. 1934 M. 
593=67 M.L.J. 189. A temporary injunc- 
tion subsequently embodied in the decree pas- 
sed in the suit restraining the defendant 
from interfering with the possession of the 
plaintiff does not prevent him from institut- 
ing a suit for possession even though the 
title of the contending parties is mvolved in 
the suit. Therefore, in computing the period 
of limitation for a subsequent suit by the 
defendant for possession, he is not entitled 
to deduct the whole period from the date of 
^he temporary injunction to the date of the 
dissolution of the permanent injunction by 
the Privy Council under sec. 15. Nor is he 
entitled to claim the benefit of see. 14 of that 
Act to deduct the period of the pendency of 
the earlier suit which ended in the Pnvy Coun- 
cil in his favour. I.L.R. (1945) Ear. (P.O.) 
43=49 O.W.N. 6=1944 M.W.N. 711=47 Bom. 
L.E. 1=1945 P.C. 5= (1944) 2 358 

(P.C.). Administration suit by cdeditor — 
Decree-holders creditors made defendants-y 
Objection by latter to maintainability of suit 
— ^Dismissal of suit — ^Execution of decrees — 
Limitation — ^Computation — Period of pen- 
dency of administration suit — ^If can be ex- 
cluded — ^Injunction. 1943 M.W.N. T28=56 

L. W. 658=1944 Mad. 67= (1943) 2 M.L.J. 
510=I.L.B. (1944) Mad. 41. 

Sec. 14 AND 'Art. 178. — Scope and applica- 
bility of — ^Application by judgment-debtor 
under secs. 5 and 30, U. P. Agriculturists’ 
Belief Act, "struck off^’ — Order affirmed in 
appeal. 1945 A.L.J. 185=1945 All. 377. 

Sec. 15:. Scope of. — See. 15 speaks only 
of the computation of periods of limitation 
with reference to the periods prescribed in 
the schedule to the Act. 43 M.L.J. 168=45 

M. 785=1922 M. 268. 

Interpretation — Prescribing a period 

OP LIMITATION — MEANING OP. — ^If the result 
of a statutory provision is in substance to 
fix a period within which a person must take 
appropriate and necessary action if he desires 
to assert his rights in a Court of law, that pro- 
vision prescribes a period of limitation. I. 
L.E. (19391 All. 647=1939 A,i:.a*. 522=1939 
All. 403 (P.B.). 

Applicability*. — See. 15 relates to injunc- 
tions or orders of Court and not to Boyal 
proclamations which prevent the institution 
of suits by alien enemies. 47 1.0. 122, See. 
15 ( 1 ) contemplates the stay of execution of 
a decree either by injunction or by order. 64 


I.C. 594=1921 0. 606=34 C.L.J. 163. /See 
also 1921 0. 594=64 I.C. 849=35 C.L.J. 135; 
47 I.C. 907. But see 1935 M. 352. To enable 
the later application to be treated as one in 
continuation or to revive the former one, 
there should have been no final disposal or 
there should have been a wrong dismissal on 
account of some obstacle which had existed 
but which had been subsequently removed. 
143 I.C. 1=56 M. 490=37 L.W. 607=1933 
M. 418=64 M.L.J. 664 (F.B.). In order to 
make sec. 15 applicable to a case, it must be 
shown that the suit or execution of the de- 
cree had been stayed by an injunction or 
order. If the decree-holder could not bring 
himself within the exemptions provided in 
the Act, he could not escape the bar of limi- 
tation by pleading in equity an implied order 
or a collateral litigation which would render 
his proceedings futile. 64 M.L.J. 664 (PJ5.). 
It cannot be laid down as a general rule that 
whenever a person finds an impediment in the 
way of his successfully asserting his right to 
relief his cause of action is suspended and the 
course of time interrupted until such impe- 
diment is removed or that a fresh cause of 
action arises on its removal. Nor is there any 
general proposition that where the rights of 
parties have been subjected to adjudication 
by a competent Civil Court limitation for 
other suits based on such rights should be 
computed from the date of their final deter- 
mination. The Courts have no power, on con- 
siderations of hardship or equity to invent 
new grounds of exemption from the bar of 
limitation not recognised by the statute. I. 
L.E. (1942) Mad. 562=55 L.W. 264=1942 
Mad. 487 = (1942) 1 M.L.J. 472. Where the 
next friend of a sole plaintiff or sole surviv- 
ing plaintiff dies and the suit stands stayed 
or in abeyance under O. 32, B. 10, C. P. Code, 
the right to apply for a final decree in such a 
suit is suspended, and the period during which 
the suit stands- stayed ought to be excluded 
in computing the period of limitation to 
apply for a final decree. Sec. 15 in terms 
does not apply, but the principle of the 
section ought to be applied. X.L.B. (1941) 
Bom. 435=43 Bom.L.E. 329=1941 Bom. 
203. Application for revival of pending 
execution is not prohibited — Sec. 15 would 
apply only to an application for execution 
of a decree and not to an application for 
revival of a pending execution. 49 A. 276= 
100 I.C. 692=1927 A. 16 (F.B.). See. 15, 
sub-see. ( 2 ) does not extend the period of 
six months mentioned in sec. 104-A of the 
B. T. Act. 45 0. 934=45 I.C. 228. Sec. 
48, C. P. Code, contains an unqualified pro- 
hibition against execution of decrees more 
than 12 years old and this is not controlled 
by sec. 15. 43 M.L..T. 168=44 M. 785; 24 
I.C. 195=27 M.L.J. 25. See aUo 1941 Pat. 
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499; IX.E. (1939) Bom. 87=40 Bom.L.E. 
1278=1939 Bom. 75; 1944 N.L.J. 127=1944 
Nag. 155=1.B.E. (1.944) Nag. 250. The 
general provisions of sec. 15 are int ended 
to apply to periods of limitation prescrib- 
ed in the C. P. Code, and are not confined 
in their operation to periods prescribed by 
the Limitation Act or by Sch. 1. See. 48, 0. 
P. Code, does prescribe a period of limita- 
tion. lienee sec. 48 of the Code is not un- 
controlled by the provisions of sec, 15. In 
otJier words, sec. 48 of the Code does not 
impose a complete bar to the execution of 
a decree after the expiry of the period of 
12 years irrespective of the provisions of 
sec. 15. I.L.E. (1939) All. 647=1939 A. 

L. .T. 522=1939 All. 403 (F.B.); 1928 M. 

1154; 45 Bom.L.It. 234; 8 O.W.N. 642 

= 132 I.C. 257=1931 O. 351; 137 I.C. 603 
= 1932 0. 246 (Position doubted). A mort- 
gagee holding a decree against an estate 
under the Court of Wards management is 
not entitled to the benefit of exclusion of the 
period of management by the Court of 
Wards, when the decree itself was not trans- 
ferred to the Collector for execution. 29 
I.C. 556. See also 24 I.C. 195=27 M.L.J. 
25. Sec. 15 will not apply where the exe- 
cution of the decree is stayed only in res- 
pect of a portion of the property sought to 
be proceeded against leaving it open to the 
decree-holder to proceed against the remain- 
ing or other properties of the judgment- debtor 
in execution. 46 Bom.L.R. 666=1944 Bom. 
303. Whether partial stay order is governed 
by sec. 15. 1928 M. 627=51 583=55 

M. L.J. 156. Sec. 15 contemplates an abso- 

lute stay of execution. 1925 P. 597. Where 
after a decree had been obtained and when 
no execution application was pending there- 
in, the Judge ordered in a connected suit 
that the decree-holder might wait for some 
time for payment, held that the order did 
not suspend limifation and did not operate 
as a stay of the execution proceeding in the 
prior suit. 60 I. A. 43=12 P. 195=64 M. 
L.J. 599 = 1933 P.O. 52 (P.C.). Though 

the provisions of sec. 15 could not be attract- 
ed to proceedings for restitution, and an appli- 
cation for restitution is not an application 
for execution and the time during which a 
party was precluded by the orders of the 
Court from making the application for res- 
titution could not be excluded under that 
section, there is no reason why the same prin- 
ciple on whicIT sec. 15 is based should not be 
extended to an application for restitution as 
well. LL.B. ri945) Lah. 8=47 P.L.R. 201 
=1945 Lah. 227. There is no reason in prin- 
^ple why an application for a final decree 
in a suit on the basis of a mortgage should 
be excluded from the relief allowed by sec. 
15. The rule contained in sec. 15 applies 
to suits and applications for execution stay- 
ed under the IT. P. ‘Encumbered Estates Act. 
1946 A.W.B. (H.C.) 452. 

1ncx>nsistss^t decrees rendering exectj- 
tJion op one impossible.— -® ec. 15 does not 
contemplate the^ case of one decree being 
rendered impossible of execution by a subse- 
quent decree inconsistent therewith passed 


in another suit. A person obtained a decree 
for possession of a temple in 1926. Before 
he <'ouid execute his decree by an applica- 
tion for execution, a suit was brought by 
the pujari of the temple who obtained a 
decree in 1928 declaring the pujari to be 
the owner of the temple and restraining the 
decree-holder in the pievious suit from 
taking possesion of the temple. This decree 
was set aside by the High Court in 1931. 
The decree-holder in the previous suit made 
an application for execution iu 1933; held, 
that the decree of 1928 did not operate as 
an injunction or stay of execution within 
the meaning of see. 15 and hence the decree 
of 1926 was time-barred in 1933 when the 
decree holder made an application for execu- 
tion. I.L.R. (1939) All. 207 = 1939 A.L.J. 
29—1939 All. 82. After final decrees on 
two mortgages those decrees were declared 
null and void in a subsequent suit filed by 
the defendants in the former suits. On ap- 
peal to the High Court this was modified 
by declaring the decrees void as against the 
plaintiffs only in the later suit and as 
against a portion of the property in dispute. 
On execution being taken out, held, that 
the decree-holders had a fresh cause of ac- 
tion from the date of the appellate decree 
which should be the date of the decree under 
Col. 3, Art, 182. In the alternative the modi- 
fied decree would be within time under Art. 
181 as the right to execute accrued after 
the decrees became capable of execution in 
virtue of the decree of the High Court, 
Eeld, that sec, 15 in terms did not apply to 
the case. I.L.E. (1944) All. 197=1944 O. 
W.N. (H.O.) 50=1944 A.L.J. 98=1944 All. 
88 . 

Injunction.— Where a decree-holder is 
prevented by an injunction from executing 
his decree he must apply for execution with- 
in three years^ from the termination of the 
injunction period to save his decree from 
being barred. 56 I.C. 1006=18 A.L.J. 642 
=42 A. 564. See also 51 I.C. 64=17 P.W. 
R. 1919; 6 P. 635=102 I.C. 327=1928 P. 
86; 64 M.L.J. 664 (P.B.); 56 L.W. 658= 
(1943) 2 M.L.J. 510. Exclusion of time — 
Pendency of claim suit. 34 A. 436=14 I. 
C. 343. The words ^^injunction or order” in 
see. 15 do not include “attachment”. 42 M. 
637=50 I.C. 380; 40 I.C. 816=21 C.W.]Sr. 
1147. An attachment before judgment of a 
decree and a consequent order prohibiting 
the execulion of the decree amount to an 
injunction, and the period of its pendenev 
is excluded under see. 15. 47 M. 641=1924 
M. 673=47 M.L.J. 4. See also 30 I.C. 587. 
A party cannot claim to exclude under sec. 
yS in his favour the time during which no 
injunction was in force against him. 26 I, 
C. 267=27 M.L.J. 734. See 1928 P. 86=6 
P. 635. An injunction or order which pre- 
vents^ a party from instituting a suit may 
be either express or implied. A decree 
which declares that the plaintiff is in pos- 
session of the property of the suit as sole 
ovmer and orders the defendant never to 
deprive the plaintiff of his possession, and 
which orders the defendant not to accept or 
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lecover the rents of the property cannot be 
held to operate as a stay of a suit for pos- 
session by the defendant or as an injunction 
restraining him from tiling a suit for posses- 
sion of the property, especially when the 
plaintiff in that suit has never sought an in- 
,1 unction or an order restraining the defen- 
dant from going to a Court of law and as- 
serting his rights to possession of the pro- 
perty to which he may have been entitled. 
Such a decree cannot amount to an order 
staying the institution of a suit within the 
meaning of sec. 15 so as to entitle the defen- 
dant in the prior suit to a deduction of time 
under that section. I.L.E. (1939) Bom, 173 
=40 Bom.L.R. 1134=1939 Bom. 1. 

Stay of Execxjtion. — An order granting 
time to the judgment- debtor for the pay- 
ment of the decree amount is not an order 
staying execution within sec. 15. 40 A. 198 

=44 I.C. 24. See also 1927 L. 106=100 I. 

O. 475; 16 Luck. 495=1941 Oudh 93. So 

long as there is no legal impediment to the 
■filing of an execution petition earlier, no 
time can be excluded under see. 15. (1945) 

2 M.L.J. 444. Where the order on an ap- 
plication for execution shows that it had 
been dismissed on account of the decree- 
holder’s absence, it cannot be treated as an 
order for stay of execution within the mean- 
ing of sec. 15. 131 I.C. 345=1931 L. 125. 

Where the execution of a decree_ passed 
against several judgment-debtors is 
stayed all of them on receipt of an 
intimation from a Debt Relief Court to which 
one of the judgment-debtors alone had applied 
for settlement of his debt, the decree-holder 
is entitled to claim the benefit of sec. 15 of 
ithe Limitation Act. The question of the vali- 
dity or propriety of the order for stay 
against all judgment-debtors is immaterial 
and so long as it is not set aside in revision, 
it is binding on the parties. I.L.R. (1944) 
Nag. 250=1944 N.L.J. 127=A.I.R. 1944 

Nag. 155. The proceedings under the Agri- 
culturists Debtors’ Relief Act do not extend 
time for the purpose of limitation. If no 
stay order is passed under see. 10 of that 
Act, see. 15 of the Limitation Aet has no 
application. “ A.I.R. 1944 Pesh. 17. Period 
of stay under sec. 20 of Mad. Agri. Rel. Aet 
— ^If deductible for computing 12 years rule 
imder sec. 48, C. P. Code. See 57 L.W. 602. 
Where, in an appeal, an order staying the 
execution of a decree was obtained, the 
decree-holder was entitled tmder sec. 15 (1) 
to exclude the period of stay in computing 
time for another execution application. 38 
B. 153=21 I.C. 713. Adjournment of exe- 
cution application does not operate as stay 
of execution. 36 I.C. 939; 7 P. 829=1929 

P. 36. An attachment of a decree operates 
as a stay of execution. 30 I.C. 597. See also 
47 M. 641=47 M.L.J. 4=1924 M. 673. Mort- 
gage decree against three persons — Stay 
order on application by one — Presh applica- 
tion for execution after stay order with- 
drawn, saved By see. 15. 20 I.C. 439. The 
pendency of insolvency proceedings at the 
instance of the judgment-debtor will not 
arrest the running of time as against the 


decree-holder seeking execution unless the 
pzoceedings are stayed by the Insolvency 
Court or Executing Court. 80 P.W.R. 1912 
=14 I.C. 335; 21 Pat.L.T. 618=1940 Pat, 
149; 3938 P.W.N. 397; 1939 Lah. 270; 47 
LG. 798=1918 P.H.C.C. 367. See also 192S 
M. 627=55 M.L.J. 156=51 M. 583 (As to 
whether insolvency operates as stay). An 
order of adjudication adjudging the defen- 
dant an insolvent is not an order staying 
suit against the defendant because its effect 
is not to stay proceedings against the insol- 
vent but merely to impose upon the decree- 
holder the necessity of obtaining le*juve from 
the Court; it is when leave is refused that it 
can be said that there is an injunction and 
an order staying the proceedings in execu- 
tion of the decree. I.L.R. (1942) Nag. 306 
=1942 N.L.J. 294. Stay of execution — 
Order permitting execution on security — ^pe- 
duction of time during which order was' in 
force allowed. 5 P.L.J*. 39=53 I.C. 9; 1939 
Lah. 270. Where stay is ordered subject to 
giving security and the security is furnished 
subsequently, the stay order should be held 
to be in force from the date of the original 
order. 1927 M. 39r=99 I.C. 632. Decree 
accepted as security for costs of appeal does 
not operate as stay of execution. 44 I.O. 
570=3 P.L.0r. 132. See also I.L.R. (1940) 
Nag. 627=1939 N.L.J. 40=1939 Nag. 81. 
Where there was nothing to prevent the 
decree-holder from prosecuting the execu- 
tion such as an order staying further exe- 
cution, the decree-holder is not entitled to 
deduct the time spent In proceedings started 
by the judgment- debtor. 42 I.C. 811= 
(1917) P.H.C.C. 58. A partial stay of exe- 
cution in respect of a particular property 
against which execution is sought amounts 
to a stay of execution. 46 I.C. 399. See 
also 1928 M. 627=51 M. 583. Suspension 
of execution through act of Court — ^Appli- 
cation not time-barred. See also 1927 P. 
105=8 Pat.L.T. 189; 53 M.L.J. 520=1927 
M. 997=105 I.C. 304; 87 I.C. 205=1925 
A. 572. Stay order against one judgment- 
debtor — ^Period of stay cannot be excluded 
as against other judgment-debtors. 1928 
M. 627. But see 1928 L. 349=9 L. 639; 
1927 P. 344=6 P. 105; 1922 P. 549. Ap- 
plication for possession under O. 21, E, 95, 
C. P. Code, held up by orders of Court — 
Subsequent application after fermination of 
those proceedmgs — Party is entitled to de- 
duction of time. 99 I.C. 632=1927 M. 391. 
P<?r Chatterji, J. — Sec. 15 (1) ma^ well be 
applied to an application for execution of au 
instalment rent decree, because the effect of 
the decree is to prevent execution until the 
instalments fall due or until the entire de- 
cree becomes executable by reason of a sti- 
pulation in the decree that in case of default 
in payment of any instalment or instalments, 
the entire decree can be executed. JWhether 
sec. 15 (1) will really apply to the case of 
an instalment decree for rent? 24 Pat. 222 
=1945 Pat. 398. 

Stay op suit. — Limitation for a suit for 
rent is not suspended by an ejectment suit^ 
57 I.O. 992=48 C. 65=1921 C. 525 (1). 
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(2) In computing the period of limitation prescribed for any suit of 
which notice has been given in accordance with the requirements of any enact- 
ment tor the time being in force, the period of such notice shall be excluded* 

16. In computing the period of limitation pre- 
Rxciusion of time during scribed for a suit for possession by a purchaser at a 
proceedings to set ,,^16 in execution of a decree, the time during which 
^ ^ proceeding to set aside the sale has been prosecuted 

' ’ shall be excluded* 

17. (1) Where a person, who would, if he were living, have a right to 

Effect of dearh before ^ make an application, dies before the 

right to sue accrues. right accrues, the period of limitation shall be com- 

puted from the time when there is a legal represen- 
tative of the deceased capable of instituting or making such suit or application. 


Where, pending an appeal from the preli- 
minary decree in a mortgage suit a receiver 
is appointed, the order of the appellate 
Couit is one in effect staying further pro- 
ceedings and the period during whielT it was 
in force should be excluded in calculating 
the time for applying for a final decree. 
1922 P. 201=3 P.L.J. 565=1 P. 435. 

Sec. 15 (2): Notice. — ^When notice to 
G-overnment is compulsory under sec. 80, C. 
P. Code, the period of two months should be 
excluded in computing the period of limi- 
tation prescribed for the suit against Gov- 
ernment. 38 1.0. 600 (l)=o2 P.B. 1917. 
See aUo I.L.E, (1939) All. 392 = 1939 A.L.jr. 
154=1939 AH. 277; 22 O.C. 342=54 I.C. 
535. Suit against Court of Wards — Time 
taken up in giving notice to defendant — 
Time extended bv two months. 12 B,I). 452 
= 1928 A. 625. ^ See also 1938 M.W.N. 435 
= (1938) 1 M.L,J. 763. The notification of 
the claim under sec. 17 of the U. P. Court 
of Wards Act is merely an information to 
the Collector of the particulars of the claim 
and see, 15 (2) would not apply to it. 1931 
A.L.J. 949=1931 A. 752 (2). Notice— Sin- 
gle suit against several defendants — ^Notice 
under sec. 77 of the Eailways Act to one de- 
fendant— Effect. 3 Pat.L.T. 643=1922 P. 
549. In a suif against several defendants if 
the plaintiff is entitled to deduct time 
against one defendant, he is entitled to de- 
duct the period against all defendants. 9 
Lr. 519=1928 T. 349; 1930 A. 742=1930 A. 
L.T. 1443. But see 1928 M. 627=51 M. 
583=65 MX-J. 156. 

Miscblianeous. — ^J[greement not to exe- 
cnte — ^Running of time. 28 I.C. 381=13 
AX.!*. 305. Period of pendency of insol- 
vency proceedings cannot be deducted when 
the question of limitation arises in a suit 
by a creditor for sum due. 1923 B. 33 (2) 
=24 BomXR. 409=47 B. 244. See 

Pro. Ins. Act V of 1920, sec. 78. 

See also IX.B. (1942) Nag. 306=1941 
Nag. 60. Limitation for proving debts ceas- 
es to run during insolvency proceedings. 
Where therefore a creditor sues after ordi- 
nary period of limitation is over but before 
annulment of the adjudication order, the pro- 
per course is not to dismiss the suit but to 
permit him to withdraw suit with liberty 
to sue again after annulment of adjudica- 


tion. 1933 B. 75=146 I.C. 124. A sale was 
effected in 1900 but up to March, 1917, the 
property was in custodia legis under an' erro- 
neous order of the Insolvency Court and the 
plaintiff could not during that period have 
inisiituted the <«nit. The suit was filed in 
1919 to set aside the sale. Seld, that limi- 
tation was saved by'sees. 14 and 15. 13 L. 
70=1932 L. 281. Execution — ^Limitation, 
suspension of. 54 LC. 426 = 6 O.L.X 656. 
An application pnma facie barred could be 
deemed to be in continuation of a former 
application only if the decree-holder shows 
that he has not been remiss. 35 I.C. 579 (17 
C.L J. 125, Dist.). 

Sec. 15 and United Provinces Encumber- 
ed Estates Act (1934), secs. 6 and 7 — ^Ap- 
plicability of sec. 15 — Piling of suit on mort- 
gage after mortgagor's application under 
sec. 4, Encumbered Estates Act, is dismissed 
under sec. 8 (3). See I.LX. (1943) All. 569 
=1943 O.W.N. (H.O.) 180=1943 A.L.J. 258 
=A.IX. 1943 All. 291. 

Sec. 16: Applicability op Section.— 
Auction-purchaser obtaining symbolical pos- 
session, but kept out of actual possession — 
Suit for possession — ^Limitation. 26 C.W. 
N. 364=1921 C. 385 (2). See also 21 O.W. 
N. 304=38 I.O. 547. The word 'proceeding’ 
is comprehensive and includes a suit as well 
as an application. 21 C.W.N. 304=38 I.C. 
547. Auction-purchaser at execution sale ob 
taining formal delivery — Suit for possession 
subsequently — Time taken in proceedings to 
set aside sale — ^Right to exclude. 24 Pat. 717 
= 1946 P. 202. 

Sec. 17 — .The intention of sec. 17 is to 
limit the time during which an action may 
be bi ought, and not to take away the rights 
of a person who is a possible defendant to 
an action, and it was not intended to aceele 
rate any right of action against such a per- 
son. 63 LA. 429=1936 P.C. 309=71 M.L. 
J. 831 (P.C.'). See also 1938 M. 157=I.L.B. 
(1938) M. 533= (1938) 1 M.L.J. 146=1937 
M.W.N. 1153=46 L.W. 880. Where, there- 
fore, X who has a right to recover a certain 
sum of money from T on his attaining the 
age of twenty-one dies before attaining that 
age, the right to sue for the amount does not 
accrue at Ihe time when X dies, and T would 
be quite entitled to say that no action could be 
brought against him to recover the amount 
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(2) Where a person against whom, if he were living, a right to institute 
a suit or make an application would have accrued dies before the right accrues, 
the pei'iod of limitation shall be computed from the time when there is a legal 
representative of the deceased against whom the plaintiff may institute or make 
such suit or application. 

(3) Nothing in sub-sections (1) and (2) applies to suits to enforce rights 
of pre-emption or to suits for the possession of immovable property or of an 
hereditary office. 

18. Where any person having a right to institute a suit or make an appli- 
Effect f"* fraud caiton has, by means of fraud, been kept from the 

‘ knowledge of such right or of the title on which it 

Is founded, 


until the date when X would have attained 
twenty-one. Accordinofly, sec. 17 not having 
^he effect of accelerating the right aganast 7 
lias no effect as causing time to run from 
that date. 1936 P.C. 309=71 M,L.J. 831 
(P,C,)=63 LA. 439. There is no legal war- 
rant for placing on the words ^capable of in- 
stituting a suit’ in see. 17, the limited inter- 
pretation as ‘capable of instituting a suit 
and obtaining a decree’. Sec. 214, Succession 
Act, is against such interpretation. The de- 
finition of legal representative as given in 
sec. 2 (1), C. P. Code, is clearly not restrict- 
ed to executors ( administrators and heirs, 
for it includes even an administrator de son 
tort. A residuary legatee under the will 
ed to executors, administratorss and heirs, 
obtaining letters of administration, a ‘legal re- 
presentative capable of instituting suit’ with- 
in the meaning of sec. 17. 172 1.0. 805= 

1937 Sind 318. All that see. 17 contem- 
plates is that if there is no legal representa- 
tive who is capable of suing, the statue of 
limitation would not run. The heir-at-law 
may he a minor in which case limitation 
would not lun by virtue of sec. 6, hut as 
soon as an administrator of the estate is 
constituted, limitation would begin to ^ run 
against him, and the fact that there is an 
heir-at-law who is a minor would not prevent 
the operation of the law of limitation. The 
section does not have the effect of prevent- 
ing the estate from vesting in the heir-at-law 
where the executor leaves a will though the 
executor under the will declines to accept 
d£ce. “Legal representative” would also 
include an heir. LL.B. (1938) Mad. 533— 
1938 Mad. 157= (1938) 1 M.L.;r. 146. The 
right of an executor to sue begins from the 
date of the death of the testator. 24 I.O. 
852=37 M. 175. The executor of a will 
capable of probate in British India is a legal 
representative capable of instituting a suit 
within sec. 17 (1) from the date of the testa- 
tor’s death and not only from the date when 
he obtains probate. 20 C.W.N. 833=35 L 
C. 323 (P.C.); 34 M.L.J. 223=43 LO. 113; 
Limitation will not run where there is no 
person competent to sue and a trespasser of 
the temple properties cannot he said to^ be in 
adverse possession till some person is ap- 
pointed as trustee. 18 I.C. 373, 

Sec. 18 : APPLiCABiiiiiY.-^ee, 18 applies 
fo a suit brought to set aside the order of 
•the Magistrate under sec. 145, Cr. P. Code. 

C. C, M,— 431 


9 3VLL.T. 91=9 LC. 285 (2). Only when a 
party is kept by fraud from Imowledge and 
not from exercising his right. 25 I.C. 884. 
See also 16 C.W.K 923=13 I.C. 63; 1 Bur, 
L.J. 226=1923 B. 103; 1928 C. 349=32 C. 
W.N. 519. Section does not apply to an 
application by the judgment- debtor to set 

aside a sale on the ground of fraud by the 
auction-purchaser, 86 I.C. 745=1925 0. 

1227. The view of the Madras High Court 
is otherwise. See 56 M. 734=143 LC. 388 
=38 L.W. 131=1933 M. 626=65 M.L..L 
139. When a person applies under O. 21, 
E. 90, 0. P. Code, to set aside an execution 
sale beyond 3b days of the sale alleging that 
he had no knowledge of the sale until within 
30 days of the application, the onus is, in 
the first place, on him to show that he had 
no knowledge of the sale until within thirty 
days of the application. It may be that in 
the circumstances of a particular case, owing 
to the disparity between the value of the 
property sold as stated in the proclamation 
of sale and the real value of the property, 
it is possible to infer fraud in the service 
of processes, when the disparity is so great 
as to shock the conscience. This presump- 
tion is, however, rebuttable by credible evi- 
dence that the processes were in fact served. 
If there is evidence to show that the pro- 
cesses were duly and properly served, 
the Court VTill not make the presumption in 
spite of an under-valuation of the property 
and will not entertain applications beyond 
30 days of the sale. 9 Cut.L.T. 84=1944 
Pat. 40. Where in an execution sale which 
was conducted fraudulently by the decree- 
holder, the property was purchased bona 
"fide by a third party and an application to 
set aside the sale was made by the mortga- 
gee of the property beyond 30 days. Eeld^^ 
that sec. 18 did not apply as the section ap- 
plied only against a person claiming through 
another otherwise than in good faith and for 
valuable consideration. 1936 0. 706. Fraud 
must be by the decree-holder and fraudulent 
concealment of the proceedings has to be 
proved. 47 A. 850=1925 A. 778; 85 I.C. 
622=6 Pat,L.T. 567; 83 LC. 747=1924 P. 
167. See also 108 LC. 899=1928 A. 354; 1930 
Cal. 706. It is well settled that mere under- 
statement of price in the sale proelamatiou 
does not amount to fraudulent concealment 
within the meaning of sec, 18 of the Limita* 
tion Act. 49 C.W.N. 731. The section ap* 
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or where any document necessary to establish such right has been 
fraudulently concealed from him, 

the time limited for instituting a suit or making an application — 

(а) against the person guilty of the fraud or accessory thereto, or 

(б) against any person claiming through him otherwise than in gopd 
faith and for a valuable consideration, 

shall be computed from the time when the fraud first became known to the 
person injuriously affected thereby, or, in the case of the concealed documenty 
when he first had the means of producing it or compelling its production. 


plies to applications under sec. 174 of the 
amended B. T. Act. 37 C.W.N. 927=1933 
C. 782=60 C. 970. See also 8 B. E. 397; 60 
C.L.J. 36=1935 C. 89. Sec. 18, only ap- 
plies to a person having a right to institute 
a suit or make an application, and does not 
apply to a person having a right of appeal 
under see. 25 of the Bengal Land Revenue 
Sales Act. Sec. 18, only refers to cases of 
fraud. When ihere is no suggestion of fraud 
but only of a mistake, the “Election will not 
apply. Sec. 18, is applicable to pro- 
ceedings under the Encumbered Es- 
tates Act. 1944 O.A. (H.C.) 250 = 1944 A. 
W.R. (H.C.) 250=1944 C.W.N. 274=I.L.R. 
(1944) All. 703=3945 All. 35. Appeal under 
sec. 25, Bengal Land Revenue Sales Act — 
Delay in filing — If can be excused under 
sec. 18, Limitation Act. See 8 B.R. 397. 

Construction. — The words ^^against any 
person’’ should be understood to follow the 
words ^'a suit” in the beginning of the sec- 
tion. 89 P.R. 1911 = 30 1.0. 114. 

Execution Sale. — ^Where owing to the 
fraud of the decree-holder or other parties cer- 
tain irregularities in the conduct of a sale 
are ccneeiled from the kno\\ ledge of the 
judgment-c’ebtor. the latter is entitled to 
apply for setting aside the sale in, spite of it* 
confirmation and the time for the application 
is to be computed from the date when the 
fraud comes to the knowledge of the appli- 
cant. 45 A. 316=21 A.L.J. 176=1923 All. 
282 (2). See also 24 I.C. 249=19 C.W.N. 
553; 16 I.C. 436. 

Onus as to fraud. — The plaintiff who in- 
vokes the aid of sec. 18 must establish that 
there has been fraud, he has been kept from 
the Imowledge of his right to sue or of the 
title whereon it is founded. Once this is 
estahl'shed, the burden is shifted on to the 
other side to show that the plaintiff had 
^owledge of the transaction beyond the 
period of limitation. Mere suggestions of 
fraud do not amount to such knowleda:e as 
is required by tbe section and the know- 
ledge must be clear and definite knowledge 
of the facts constituting the particular 
fraud. 30 P.L.R. 114=1934 L. 878; I.L.R. 
(1939) 2 Cal. 163=43 C.W.N. 862 = 1939 
1 CaL 663. In cases falling under sec. 18, 
where an applicant claims that he has been 
fraudulently kept out of knowledge of facts, 
it is for the party who is found to be guilty 
of fraud to show that the applicant had clear 
and definite knowledge of the facts consti- 
tuting the fraud beyond the period of limita- 
’hon. Proof that some hint or clue reached 
the appneant which might lead to such 


knowledge is not enough. 9 Cut.L.T. 37= 
1943 P. 377. The onus is on the person 
committing the fiaud to prove that the per- 
son injured thereby has had clear and de- 
finite knowledge of the fact oenstituting the 
fraud at a time too remote to allow him to 
seek the assistance of the Court. 46 1,0. 221 
(2) =27 C.L.J. 528. See also 17 I.C. 10=14 
Bom.L.R. 771; 36 C.W.N. 758 = 55 C.L.J. 
420; 1928 C. 349; 1930 P. 58. It is not 
enough for him to show that the plaintiff 
had means available to him for coming ta 
know of the fraud. 36 C.W.N. 758=55 O.Lo 
J. 420 = 1933 C. 253. Fraud — Suit to set 
aside decree obtained by fraud — ^Burden of 
proof. 41 I.C, 385. See also 20 I.C. 538; 
47 C,L.J. 351=1928 C. 349. Where there is 
fraud at the outset m conducting the sale,*, 
in an application to set aside sale the onus 
is on the decree-holder to establish the pre- 
cise point of time when the judgment-deb- 
tor had knowledge of the fact. 1928 P. 228; 
1930 P. 68. The party guilty of fraud must 
show that the continuing effects of fraud 
have been removed, and then only limitation 
would operate. 4 Pat.L.T. 306=1923 P* 
435, In ordinary cases the initial burden 
is on the plaintiff who alleges fraud to lead 
evidence prima fade, at any rate establish- 
ing the date of his knowledge. But if the 
defendant’s pleadings are evasive and do not 
raise specifically an issue as to the date of 
pla'ntiff’s knowledge, the burden of proving 
the date is on him. 1929 A. 721 (2). It is 
incumbent on the plaintiff to distinctly 
allege the particular fraud by which he has 
been kept from a knowledge of his right of 
suit against the defendant specifically and 
with detaiPd particulars. 101 I.C. 322= 
1927 A. 437; 99 I.C. 946=44 C.L.J. 565, 
See also 1929 M.W.N. 811 = 1930 M. 12. 

Fraud, Nature of — Illustrative Cases. — 
Fraud antecedent to an execution sale does 
not necessarily indicate fraud subsequent 
to the sale. Fraud antecedent to the sale 
may have an important bearing on the ques- 
tion whether there was fraud subsequent to 
the sale sufiScient for the purpose of sec. 18.> 
17 C.W.N. 478=17 10. 972 (2). 'Mere ig- 
norance of a plaintiff of his right to sue 
would not prevent time from runnng against 
him; such ignorance must have been brought 
about by the fraud of his opponent. 16 I. 
C. 547. See aho 1933 0. 253=36 C,W.N. 758 
— 55 C.L.J. 420. La order to constituto- 
f raud, there ^ must be some abuse of confi- 
dential position, some intentional imposition, 
or some deliberate concealment of facts, a 
designed fraud by which a party knowing to 
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19. (1) Where before the expiration of the period prescribed for a suit 
or application in respect of any property or right, an 
* acknowledgment acknowledgment of liability in respect of such pro- 

^ perty or right has been made in writing signed by the 

party against whom such property or right is claimed ,or by some person 
through whom he derives title or liability, a fresh period of limitation shall be 
computed from the time when the acknowledgment was so signed. 

whom the right belongs conceals the facts =193 J Oudh 227; 1939 A.L.J. 447=1939 
and eircumatances g.ving that light, 36 C. All. 542. 

W.N. 758=55 C.L.J. 420. I'raua— Mis- Plladings.— F iaud-— Plea of express aver- 

statement of value of property in execution ment— Necessity for. 16 1.0. 804=32 PJfc. 
petition not fraudulent concealment. 16 I. 1913. 

O. 464=16 C.W.N. 894. See also 41 C.W.N. ^lNOWLEdge of Fraud.— T o bring his case 
993=I.L.R. (1937) 2 Cal. 496 j I.L.E. (1939) within see. 18 the plaintiflc must aUege when 
2 Cal. 163=43 C.W.N. 862=1939 Cal. 663 the fraud pleaded came to his knowledge. 
=49 C.W.N. 731. For getting benefit of 49 I.A. 312=1 P. 733=41 M.L.J. 718 = 1922 
sec. 18 in setting aside an ex parte decree P.C. 336 (P.C.). Knowledge of fraud — 
fraud in keeping defendant ignorant of the Guardian’s knowledge, if binds ward. 37 
decree must be proved. Mere fraud in get- B. 158=19 I.C. 406. Time for application 
ting decree is not sufilcient, 57 I.C. 15. The to set aside sale of immovable property of 
party must also show that he was prevented insolvent by Insolvency Court on ground of 
by fraud from knowledge of his right to in- fiaud runs fiom the moment fraud becomes 
stitute a suit or make an application. Fraud known to applicant. 23 I.C. 397. Know- 
in any other connection is immaterial. 2 ledge of fraud — ^Auction sale — Judgment- 

P. W.E. 1919=50 I.C. 610. Fraud — Conceal- debtor fraudulently kept in ignorance of sale 
jn*ent— Alienation by a sonless male proprie- — Effect 17 L.W. 152=1923 M. 353. See 
tor — Limitation — ^Burden of proof. 177 P. aL^o 1928 C. 349 (a case under O. 21, r. 90) j 
L.E. 1912=16 I.C. 844. Fraud — ^Failure to I.L.E. (^1938) 1 Cal. 512=1938 Cal. 263^ 
give pre-emptor notice of sale. 11 I.C. 313. Knowledge of fraud — ^Deed void ab initio — 
See also 16 I.C. 804=32 P.E. 1913. A mere Suit to set aside — ^Limitation. 70 1.0. 525 
omission to inform the pre-emptor or the =26 C.W.N. 479=1921 C, 786. 

bare fact of concealing the sale transaction Knowledge op Bight. — ^When the true 
from him cannot amount to a fraud, but nature of rights was not discovered by the 
where there is an active concealment of the plaintiff earlier than the time at which his 
transaction coupled with an intention to de- demand for possession was resisted. Held, 
eeive the pre-emptor, there would undoubted- limitation began from the date of resistance. 
Iv be a fraud within the meaning of sec. 18. 45 A. 179=50 I.A. 69=1922 P.C. 403=44 
115 I.C. 798=1929 A. 213. See also 180 M.L.J. 489 (P.C.). See also 52 I.C. 958; 43 
I.C. 525=1938 A.W.R. (H.C.) 847=1939 All. I.C. 671. A person desiring to invoke the 
113*. 5 Luck, 492=67 I. A, 251=1931 P.C. aid of sec. 18 must establish that there has 

12 *(P.C.). (held no fraud). Silence on the been fraud, and that by means of such fraud 
part of V co-sharer coming into possession he has been kept from the knowledge of his 
of property belonging to himself and ano- right to sue. 36 C.L.J. 295=49 C. 886= 

ther who was ignorant of it, amounts to 1922 0. 157. See also 80 I.C. 590=1924 N. 

fraud which will save limitation. 36 O.W.N. 94=20 N.L.E. ‘23; 7 R. 104=1929 B. 62; 
758=55 C.L.J. 420. Neglact to settle ac- 1929 A. 721 (2); 42 I.C. 548; 48 I.C. 970 
counts with the object of concealing his mis- (1); 1933 B. 110=144 I.C. 980. Knowledge- 
conduct from the principal is not ^fraud’ of right — ^Benam'dar impleaded defendant — 
within this section. 36 I.C. 418=9 Bur.L.T. Beal owner added after period of limitation 

130. Mere carelessness or negligence does — Effect. 26 I.C. 860. In the case of an 

not* substantiate a finding of fraud. 8 Pat. uncertified adjustment, it is not open to the 
L.T. 28=97 I.C. 798=1926 P. 397. It is judgment-debtor to claim an extension of 
doubtful if the section applies to a case in time to apply under 0. 21, r, 2, C. P. Code, 
which the fraud was antecedent to the ac- on the ground of fraud. 16 C.W.N. 923= 
crual of light. 11 I.C, 295=15 C.W.N. 965. 13 I.C. 63=16 C.L.J. 174. See also 11 L.B. 
Execution snle and symbolical delivery of R. 363=1923 B. 103. Sec. 18 does not deal 

possession Party in possession having notice with the exercise of the right, but with 

of the same subsequently — Limitation should knowle'-^ge of the right. Where it was al- 
be computed only from the period when his leged that the decree-holders had fraudulent- 
possessiem was sought to be interfered with, ly kept the judgment-debtor from exercis- 
1929 M WN 811=1930 M. 125. A mere ing his rights under O. 21, r. 2, by giving him 
omission bv a mortgagor to inform the mort- assurances, no extension was granted. 11 L. 
e-aoee reo-arding his want of title in the pro- B.B. 363=1923 B. 303. As to knowledge of 
lertv is not active fraud so as right, sse also 34 M.L.J. 193=41 M. 488. 

to attract sec. 18. The section is directed SEC. 19: Scope of.— 40 M. 698; 40 

against cases of active and designed fraud. A. 360. For an acknowledgment to save 
7^ OWN 1045. See. 18 is also ap’plieable limitation, it must be a conscious acknow- 
to proceedings under U. P. Encumbered Es- lodgment of the liability (le.) made with 
tates Act 14 Luck. 694=1939 C.W.N. 719 conscious intention of acknowledging the 
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liability. A casual reference to a mortgage 
for some other purpose, cannot obviously be 
enough for this purpose. 1943 O.W.N. 302 
=1943 O.A. (C.C.) 188=1943 Oudh 425. 
The question whether an apparent acknow- 
ledgment contained in a document is a cons- 
cious acknowledgment of liability or not is 
of some difficulty, unless it is clearly and 
expressly acknowledged that the liability 
still exists. Where in leply to an applica- 
tion under O. 34, r. 6, C. P. Code, a state- 
ment is made that in view of the tact that 
all mortgaged property has not been sold, 
the application for personal decree is pre- 
mature, it does not amount to an acknowledg- 
ment in as much as the plea could be coupled 
consistently with the plea that the applica- 
tion was time-barred. 1943 O.W.N. 352= 
1943 O.A. (C.C.) 202=1943 Oudh 453. 

There must be a clear acknowledgment of lia- 
bility. 1936 A,L.J. 625=1936 All. 522. 
The section is not confined to acknowledg- 
ments in respect of debls, but applies to 
cases in which a plea of limitation is raised 
to bar a claim to movable or immovable ‘pro- 
perty and also to aclmowledgments ^ saving 
the bar of limitation in cases of applications 
for execution of decrees. 53 A. 963=137 I. 
C. 243=1932 A. 199. For a case to be 
brought within the purview of see. 19 there 
must be a definite or unequivocal acknowledg- 
ment of the debt. 1935 R. 152. The ack- 
nowledgment contemplated by sec. 19 is an 
acknowledgment of liability. Where the 
party pleads payment of the entire amount 
on a certain date there is no question of ack- 
nowledgment. 28 ]Sr.L.R. 348=1933 13. 

An admission of execution of a promissory 
note coupled with denial of liability on the 
ground of having received no consideration 
does not amount to an acknowledgment. 
[33 0. 1047 (P.C.), Dist.]. 151 I.C. 376= 
36 Bom.L.R. 334=1934 B. 186. 

Stamp. — ^A note by the executant of a 
promissory note to the effect that he has paid 
a specified sum ^^towards the satisfaction” of 
the promissory note, without actually mak- 
ing any payment, amounts to an acknowledg- 
ment of his liability under sec. 19 of [ke 
Limitation Act. Sec. 20 of the Act is in- 
applicable as payment of the amount has not 
been made. The note is not inadmissible in 
evidence as an acknowledgment by reason of 
its not having been stamped under Art. 1 of 
the Stamp Act, as the dominant intent is to 
save limitation, and not to supply evidence of 
the debt, of the existence and amount of 
which other evidence is subsisting. I.L.B. 
(1945) Nag. 745=1945 N.L.J. 213=1945 
Nag. 181. Where in renewal of an old debt 
a promissory note and a receipt are executed 
and^the promissory note is found to be ip 
admissible owing to insufficiency of stamp 
the receipt -can be relied upon as an acknow- 
ledgment of Bability within the meaning of 
«ec. 19. In such a case the interest on the 
oxigifial loan which was calculated %p to the 
date of the receipt as shown therein may be 
allowed,^ but interest from that date up to 
the institution of the suit cannot be allowed. 
IS Luck. 191=1942 O.A, 243=1942 Oudh 


388. 

Registration. — An acknowledgment of 
liability in respect of a charge under sec. 55 
(4) (h) of the T. P. Act does not of itself 
create any title or right in the owner which 
would attract the provisions of sec. 17 (1) 
of the Registiation Act, but it is a mere 
statement, an admission of an existing fact. 
As such, registration is unnecessary. I.L.R. 
(1942) Nag. 541=1942 N.L.J. 412=1942 
102 . 

Before the Expiration of tbde Period. — 
[iSee notes under sec. 4, m^aJ\ The ack- 
uowledgment must be made before the expira- 
tion of the period. 6 0. 340 ; 2 A, 443. Sec. 4 
of the Limitation Act can come into opera- 
tion only after the period of limitation pres- 
ciibed has already expired, while, under sec. 
19, it is necessary that the acknowledgment 
should be signed before the expiration of the 
period prescribed. Sec. 19 cannot also in- 
clude the period extended by sec. 4. 1937 

M. 367= (1937) 1 M.L.J. 262. See also 1940 

N. L.J. 607; 1937 Lah. 162; (1937) 2 M.L.J. 
703=1938 Mad. 19=I.L.R. (1938) M. 439. 
So, where limitation for a suit on a promissory 
note expires during vacation, an acknowledg- 
ment after that date but before re-opening 
of Court will not avail. (Ibid,) See also 35 
C.W.N. 370=1931 0. 785=58 C. 1148; 36 

B. 782. But see contra 38 P.L.R. 934=164 I. 

C. 650; 110 I.O. 76 = 1928 N. 192; 48 A. 726. 
Sec. 19 cannot apply to an acknowledgment 
made after expiry^ of period of limitation 
prescribed, but during the period excluded by 
sec. 52 of the XT. P. Court of Wards Act, and 
so such an acknowledgment cannot extend 
time. I.L.R. (1938) All. 363=1938 A.L.X 
252=1938 All. 217 (F.B.). Plea of jm term 
in a prior suit cannot be relied on in a subse- 
qimnt suit as it did not constitute an acknow- 
ledgment within the meaning of sec. 19 
1933 L. 491=115 I,C. 343=34 P.L.R. 841. 
The onus lies on the creditor to prove that 
the acknowledgment was made within time, 
53 A. 963=137 I.C. 243=1932 A. 199. A 
payment within the period of limitation saves 
limitation provided there is an acknowledg- 
ment in writing. It does not matter even if 
the acknowledgment is made beyond the 
period of limitation as it is the payment and 
not the acknowledgment which saves limita- 
tion. The acknowledgment is merely a mat- 
ter of evidence; provided it is signed before 
the suit is commenced, it is sufficient. 57 B. 
453=35 Bom.L.R. 471=1933 B. 252. As to 
ae^owledgment during holidays, see 26 B. 
782; 52 B. 521=1928 B. 219=30 Bom.L.R. 
733; An acknowledgment after limitation 
period cannot avail. 42 A. 390=58 I.C. 597- 

A. 575=56 I.C. 986 (F.B.); 1930 L. 985; 
1930 O. 287. A series of acknowledgments 
each within three years of the one next pre- 
ceding will save limitation. 6 C. 340; 25 B. 
586. The word ^^prescribed” in sec. 19 means 
prescribed by the Schedules. 1922 N. 250 
(26 B. 782). It means prescribed by any law 
for the time being in force and not merely 
by the Limitation Act, First Schedule. 80 
I.C. 743 — 1925 A. 68^. See also 1927 A '114 
=49 A. 67=98 I.C. 1005; 30 Bom.L.R. *733 ; 
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32 L.W. 502; (1937) 2 M.LX 703=1938 
Mad. 19=46 L.W. 559=I.L.E. 1938 Mad. 
439. The words in sec. 19 are ^before the ex- 
piration of the period prescribed’. This 
must mean prescribed by the Act in which 
sec. 19 occurs, that is, the Limitation Act 
read by itself and without reference to any 
other enactment. Hence an acknowledg- 
ment beyond limitation but within a period 
which has to be excluded under a local or spe- 
cial Act (i.e.) sec. 9 (5) of the United Pro- 
vinces Encumbered Estates Act, is not an 
acknowledgment within sec. 19 of the Limi- 
tation Act and would not save the suit from 
the bar of limitation 1946 A.W.E. 
H. C. 450. But a promise under 
see. 25, Contract Act, may be made after 
the period. 1928 H. 124. An acknowledg- 
ment subsequent to the period of twelve 
years after the execution of a mortgage but 
within the extra period allowed by sec. 31 
will not save limitation, 1929 M. 791=57 
M.L.X 353. See also 1930 M.W.H. 930=32 
L.W. 502. Though an unconditional ack- 
nowledgment has been held to imply a promise 
to pay, it is not by itself sufficient to consti- 
tute a ^^promise” within the meaning of sec. 
25 (3) of the Contract Act. So an acknow- 
ledgment made after the expiry of the period 
of limitation on the original note cannot 
form the basis of a suit. 1930 P. 604. As 
to plea of novation of contract on settle- 
ment of accounts, see 130 I.C. 503 (l)=193t 
O. 97. Mortgage by conditional sale — ^Fai- 
lure of mortgagee to take possession after 
stipulated period — ^Unregistered acknowledg- 
ment of amount due — Effect of. 145 I.C. 
159=1933 L. 174. As to the meaning of 
the words ^T)efore the expiration of the 
period prescribed for a suit”, see 1933 L. 47 
=34 P.L.E. 252. 

Applicability. — Section applies to exe- 
cution proceedings. 79 I.C. 897=1925 P. 
197. See also 20 C.W.N. 272=43 C, 207; 
20 C.W.N. 952=1 P.L.J. 211. Also to suits 
governed by Punjab Loans Limitation Act 
of 1904. 1929 L. 124. Any admission in writ- 
ing is a statement. All that see. 19 requires 
is an acknowledgment of liability, even though 
it may be accompanied by a refusal to pay. 
Hence a statement by the debtor in his ap- 
plication to the Debt Conciliation Board 
amounts to an acknowledgment. 1944 Nag. 
247; 1940 Nag. 214=I.L.E. 1944 Nag. 761. 
Cases under Orissa Ten. Act — Orissa Ten. 
Act, sees. 238 and 239 — ^Effect of. 23 Pat. 
437=25 P.L.T. 94=1944 P.W.N. 413=1944 
Pat. 310. Suit under sec. 72, Dekkhan Agri. 
Eel. Act. 47 Bom.L.E. 27=I.L.E. 1945 B. 
167=1945 B. 200 (F.B.). There is a Ms- 
tmotion "between an acknowledgment of a 
right to an account and an acknowledgment 
of a debt. For an acknowledgment of a right 
to an account there need not be an acknow- 
ledgment that a debt or even a specified 
amount is actually due. Where the parties 
m effect state that there is a right to a pend- 
ing account between them iind each has got 
a claim to recover the balance which may be 
found due on the accounts being looked into 
by certain arbitrators and each agrees to pay 


the other the balance so found due, there is 
a sufficient acknowledgment of a right to an 
account. 169 I.C, 340=1936 M.W.N. 998= 
1937 Mad. 38. An acknowledgment falling 
under sec. 19, need not necessarily be a stamp- 
ed acknowledgment falling under Sch. I, Airt. 
1 of the Stamp Act. The latter must be writ- 
ten with the intention of supplying evidence 
of the debt; whereas a document containing 
an admission of liability, such as a letter re- 
citing a settlement of accounts, would save 
limitation under sec. 19, though not stamped. 
I.L.E. (1939) Nag. 695=20 N.L.J. 276=1938 
Nag. 51. See also 1945 Nag. 181. A docu- 
ment used as an acknowledgment under see. 
19 cannot operate to save limitation unless 
it has been executed before expiry of limita- 
tion; also in such a case the suit must be 
founded on the original cause of action. The 
document itself cannot be used as the basis 
of the suit. T.L.E. (1940) Nag. 441=1938 
Nag. ISO. A subsequent aclmowledgment 
containing clearly a promise to pay the 
balance clue on a promissory note can be the 
basis of a suit, even though the original pro- 
missory note is not admissible in evidence. 
(1938 Lah. 503, Eel. on). 40 P.L.E. 801= 
1938 Lah. 505. Where acknowledgment im- 
plies a promise to pay, a suit can be brought 
on the basis of such aclmowledgment consi- 
dered as an agreement provided considera- 
tion is proved. Where a suit is brought on 
such basis, the plaintiff must be taken to 
allege a valid agreement and if the defen- 
dant does not plead lack of consideration, 
then consideration must be taken to have 
been proved. I.L.E. (1938) Lah. 193=40 B. 
L.E. 533=1938 Lah. 234 (F.B.). Entries in 
khewat of 1852 showing mortgagees to be in 
possession and stating mortgage amount — 
Entries attested by mortgagees and mortga- 
gors — Enries do not save limiation — ^Limita- 
tion Act (1959), sec. 1 (15) — Tn the mean- 
time’ meaning. 1943 A.L.T, 548=1943 All. 
393 (F.B.). ‘^Entries in khewat of 1878 
showing mortgagees to be in possession — 
Mention of mortgage amount and that mort- 
gage was redeemable at Dasehra in Jeth — 
Entries attested by mortgagors and mortga- 
gees or their representatives — Entries do not 
save limitation. 1943 A.L.J. 548=1943 AU. 
393 (F3.). An application by the debtor 
under sec. 6 (1) of the 0. P. Debt ConciHa- 
tion Act which includes in the list of claims 
against him a decretal debt with reference 
to the number of the decree^ amounts to an 
acknowledgment of liability in respect of 
that debt under sec. 19. I.LdRl. (1945) Nag. 
494=1946 N.L.J. 368a=1946 N. 344. 

OoNSTEuenoN. — Sec. 19 must be construed 
liberally. 86 I.C. 859=1925 L. 529; see also 
139 I.C. 218=1932 B. 531. 

'UjIABILITY in respect of such property 
OR RIGHT.” — ^An acknowledgment must be one 
from which an absolute promise to pay can 
be inferred or an unconditional promise to 
pay a specific debt or^here mnst be condi- 
tional promise and evidence that the condi- 
tion has been performed. 33 I. A. 165=16 M. 
LJ. 300=33 C. 1047 (P.C.); 16 M.L.jr. 56^ 
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— 29 M. 519; 49 801=1927 A 488 r9l- 

49 A. 726=102 I.C. 111=1927 A.' 577 
naconditional acknowledgment implies a 

n.?=Wi ’?s w, & 

«onal ac Wled4mrat,tee 1V9 Lah °ll ® igf- 

Sf ?, •?““!£ “ '1^’ " 

poS. ./IS. s nJl.o“S»?S,l5l I"" 

h!?* “ffcS s? 

S' ^ 

events or external snbseqnent 

upon to show tw fianaot be relied 

b^ty^attr 

179 (letter 'pronSii® to tn/mLfto 2^ 

(pa:^ent in^^i)": ^’le ® nggTf 

374=1937 Nag. 304; 1940 fS, ?06 rVo^o?' 

uitors by an insolvent-debfor in hi<! Tno/>i 
Teney petition); 41 PX.E. 356=1939 La? 31 
(List of debts due from a minor's estate 

Mtiaufd b??ihf^' of liabilities 

^55 LW^q1l8i?o.oH^^--<1942) Mad. 927 
MLJ ®8'>=C1942) 3 

^ reoeipt bearing one anna 
acknowledgi^St! 
tnoug^h inadmissible as bond for want n*f -mn 

1929 A 980, see oJ^l^slS^k 
» P"^'’ 387=1937 O.W.N. 622. But 

“ insuffliently stamped promis- 
so^ note cannot be used in evidence^ as an 
of a debt under sec. 19. Nor 
Stam^ be impounded under sec. 33 of the 
Sec 35 nV admitted in evidence. 

S^siS m VMits its ad- 

813^^ ®“y purpose. 63 0. 

J ^ ’^*38 f2) M.L. 

1938 N.L.J. 145=1938 N. 294. An 
^ress repudiation by a letter, of the plain- 
claim coupled with a denial of existing 


L- 

liability is not an acknowledgment of liabi- 
lity under sec. 19. 20 I.C. 10=11 A.L.J. 

601; 33 a 1047=33 I.A. 165=16 M.L.L 300 
rP.C.); 42 Mad. 637; 5 Pat.L.T. 551 = 78 I. 
C. 919=1924 P. 806; 41 P.E. 1916=32 I. 
C. 497; 1927 A. 317=100 I.C. 189. Entries 
as to payment of lent in an account book not 
signed by defendant oi his authorized agent 
are not dckuowledgments. 34 A, 464=10 A. 
L.J. 1; 1930 A, 124. The question whether 
any particular endorsement amounts to an 
acknowledgment depends on the actual words 
employed. The Court cannot go beyond them. 
The endorsement itself must contain the ack- 
nowledgment either express or implied. I.L.R. 
(1939) All. 200=1938 A.L.J. 1233 = 1939 All. 
177. An admission by the debtor of the ex- 
istence of an unsettled account between him 
and the creditor coupled with an expression 
of willingness to have it settled with him and 
a qnery whether anything would be done im- 
plies an admission of liaftlity for the amount 
that may be found due upon the settlement. 
A denial of liability for the amount claimed 
by the creditor based upon certain calcula- 
tions by him cannot be read as a total denial 
of liability for any amount, but is only a 
denial of liability to the extent asserted by 
the debtor. A letter containing such an ad- 
mission sent by the debtor in reply to a 
notice of demand made by the creditor is an 
acknowledgment sufficient to save limitation. 
49 L.W. 106=1939 Mad. 300. An admis- 
sion of liability coupled with a declaration as 
regards the arrangement proposed for its 
satisfaction is sufficient. 47 Ii.W. 351=1938 
Mad. 496= (1938) 1 M.L.J. 460. On a settle- 
ment of mutnil accounts, an entry as to the 
amount payable by one to the other is a dis- 
tinct promise to pay and saves limitation 
1929 L. 695; 137 I.C. 840=33 P.L.R. 940= 
1932 L. 470. A signature written by a third 
person under the directions of the person 
whose signature is in question, and in his pre- 
sence, is a proper signature and is a personal 
signature for the purposes of see. 19. 10 I. 

0. 215. Whether an acknowledment after 
the period of limitation is sufficient to form 
the basis of a fresh action, see 23 Bom.L.R. 
1186=1922 B. 168; 1931 L. 1691=13 L. 240. 
An acknowledgment must distinctly refer to 
the liability in dispute; it may be express or 
may be left to implication which however 
must be a necessary implication. It need 
not be addressed to the creditor. 45 B. 934 
=61 I.C. 406=1921 B. 291; 24 BonuLB. 713 
=46 B. 1000=1922 B. 183; 89 I.C. 617=23 
A.L.J'. 869=1926 A. 75; 91 I.C, 461=1926 
C. 686; 104 I.C. 572=22 S.L.R. 117=1928 S. 
5; 6 O.W.N. 943; 7 O.W.N. 1195. An ack- 
nowledgment need not contain an admission 
that a precise sum is owing but an acknow- 
legment that something is or may be due is 
sufficient. 1933 R. 147=144 I.C. 996; 162 

1. C. 306=1936 L. 276. See also 41 P.L.B. 
557=1939 Lah. 216. The signing by a mort- 
gagee of an entry in the register of sanads 
granted to him and reciting the mortgage 
amounts to an aclmowledgment within sec. 
19. 45 B. 934=1921 Bom. 291; 91 1.0. 461 
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=1926 C. 686=1943 AU. 393 = 1943 AX.J. 
548. So also a statement setting out the ad- 
mission of a liability in general terms. 35 

B. 302=10 I.C. 888. A stranger purchasing 
property at a sale in execution does not ack- 
nowledge a mortgage on the property by rea- 
son of the fact that the sale proclama- 
tion and the certificate of sale state that the 
property is subject to a mortgage. Sale pro- 
clamations do not conclude questions of title, 
59 M. 312=44 L.W. 887=1936 M. 70. A 
statement by a decree-holder under 0. 21, R. 
66, C. P. Code, does not to amount to an ack- 
nowledgment. 1931 A.L.J. 862=1932 All. 
62, An acknowledgment does not require 
new consideration nor an actual promise to 
pay. 50 C.W.N. 974=28 C.W.N. 322=1924 0. 
388; 48 M. 693=1925 M. 261=47 M.L.J. 
840; 25 M.L.J. 259=21 I.C. SO; 1936 M. 939. 
But see 20 I.C. 501, Loan of money in 1920 
= Pledge of shares in 1922 not in writing — 
If acknowledgment — Payment of interest in 
1924 — Limitation — If saved. 37 Bom.L.R. 
165=1935 Bom.213. An acknowledgment of 
a barred debt is of no avail to save limita- 
tion. 67 I.O. 298; 1933 L. 209=34 P.L.R. 
430. But see 38 P.L.R. 939 = 1937 Lab. 162; 
132 I,C. 420=1932 A. 38; 54 A. 506=140 I. 

C. 783=1932 A. 461. The onus of proof lies 
on the plaintiff to show that his case comes 
within the period of limitation on account of 
such acknowledgment. 54 A, 506=1932 A. 
461. A deposition made by the defendant in 
another case which was not signed by him or 
his duly authorised agent is not a valid ack- 
nowledgment. 45 I.C. 99=34 P.R. 1918. See 
also 12 R. 610=1934 R. 282. ^Agent duly 
authorised’ — Judge s gning deposition of wit- 
ness — ^If an agent of the witness. See I.L.R. 
(1942) Nag. 182=1940 N. 354. Where a sale 
deed recited that the property was conveyed 
as part payment towards the principal amount 
due to the vendee on an earlier mortgage and 
the executant appeared before the Registrar 
and admitted execution on a question whe- 
ther there was thereby an acknowle^^gment of 
the mortgage debt. Held, that the appear- 
ance before the Registrar and acknowledg- 
ment of the execution of the sale deed amount- 
ed to an admission not only of execution of 
the deed in question but also of all matters 
set out in the deed itself. The acknowledg- 
ment in writing before the Registrar is an 
acknowledgment which could be availed of to 
save limitation. 1938 M.W.N. 113=1938 
Mad, 429. See also I.L.R. (1939) Kar. 693= 
1939 Sind 113 (recital of debt in a reference 
to arbitration). Legal consequences need not 
be acknowledged. 42 M. 52=35 M.L.J. 552. 
An acknowledment by a judgmenFdebtor of 
the amount due by him under a mortgage de- 
cree falls under sec. 19 and saves limitation 
•for a final decree for sale. 20 1,0. 501=180 
P.W.R. 1913. Admission of the existence of 
relationship of creditor and debtor is neces- 
sary for an acknowledgment under sec. 19. 31 
M.L.J. 231=40 M. 701. Payments in discharge 
uf a debt evidenced by an unstamped and 
therefore inadmiss'ble pro-note are payments 
against or acknowledgments of the original 
debt and not on account of the pro-note. 34 


I.C. 417; 1926 M. 1148=98 I.C. 75. See also 
63 Cal. 813=40 CW.N. 399. A promise to 
r^mit money due on a particular document is 
a sufficient acknowledgment. 29 I.C. 36. Ac- 
ceptance of an award directing the parties to 
share equally ihe outstandings and amounts 
found payable in the accounts of the partner- 
ship is not an acknowledgment. 28 I.C. 864. 
Reference to the moitgage and its transfer 
as the title under wliich a party holds is suflSi- 
cient acloiowledgment of the right. 28 I.C, 
69=28 M.L.J. 266. A letter admiring dues 
ou settlemeni of accounts is an acknowledg- 
ment. 12 I C 410; 7 P. 238=1928 P. 221; 
30 BomL.K 688; 80 I.C. 355 (1)=1924 M. 
619 n)=46 M.L.J. 468. See also 32 Bom.L. 
B. 1390=128 1.0. 911=1931 B 74. But see 
23 I.C. 587=19 C.W.N. 170. Plaintiffs were 
claiming about a hkh and fifty thousand 
rupees and the officials of the Municipal Com- 
mittee, who had gone into the matter, admit- 
ted an account of Rs. 17,000 odd subjec to 
counter-claims on liehalf of the Committee. 
Held, that such a position implied unsettled 
outstanding account between the parties and 
that the acknowledgment extended limitation 
17 L. 737=1936 L. 629. Letter agreeing to 
pay if balance is found due is an acknowledg- 
ment. 1930 A. 124. A letter written by a 
debtor to his creditor agreeing to renew a 
promissory note which is about to become 
barred by limtation constitutes an acknow- 
ledgment. 40 C.W.N. 130. A reply by a cus- 
tomer to a tradesman to his bill with the 
words ^^accounts rendered,” that detailed ac- 
count will be sent, does not amount to an 
acknowledgment. 36 M. 68=21 M.L.J. 1024. 
See also 22 Pat.L.T. 1057=1942 P. 170. A 
letter offering to pay as a matter' of grace and 
for the sake of the recommendation of a third 
person, does not amount to an acknowledg- 
ment of any liability. 35 P.L.R. 529=1934 
L. 475. Oral evidence is admissible to prove 
the identity of the debt, or right or the name 
of the creditor or the person entitled to the 
right, or the date of an acknowledgment and 
these need not appear on the face of the 
writing. Inference from terms of deed per- 
missible. 1930 L. 985; 65 IC. 279=17 N.L. 
R. 209=1921 Nag. 1; 26 NX.B. 320. The writ- 
ing songht to he used as an acknowledgment 
shonld in itself import that the person mak- 
ing the acknowledgment is under an existing 
liability. 65 I.C. 279=17 N.L.R. 209=1921 
Nag. 1. A writing by the debtor containing 
the details of the account of the creditor, 
stating that a specific amount is due to^the 
creditor on the date of the writing and si^- 
ed by the debtor is an acknowledgment satis- 
fying the requirements of sec. 19 of the 
liimitatioii Act. Where it is further recited 
that the debtor has handed over to the credi- 
tor documents in his favour the value of 
which is equivalent to the amount of the debt 
due to the creditor, without any formal as- 
signment, the mere fact that the word 
^^huTetan^* is used (meaning satisfied in fnU) 
wonid not make the writing anything other 
than an acknowledgment. 22 Pat.L.T. 1057 
=1942 Pat. 170. Later mortgage replacing 
earlier one — ^Admission of liability under ear* 
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Her mortgage. 1946 A.L.X 104. Mere ad- 
mission of Jcanom implies acknowledgment of 
subsisting Lanom, 30 L.W. 1045=1930 M. 
65=57 789. An endorsement on a 

promissory note^ '‘paid Es. 350 towards this 
promissory note and endorsed the payment 
hereon/^ can be read as an acknowledgment 
of liability under sec. 19 of the Limitation 
Act. The" use of the words ^'towards” in it- 
self implies that more remains to be paid, i.e., 
that the payment is made on account of a 
larger sum due under the instrument. (1942) 

1 M.L.J. 469 (F.B.). See also 8 Cut.L.T. 1. 
There is no rule of law that an admission of 
a past Hability unaccompanied by an allega- 
tion of discharge should in all cases be inter- 
preted as an admission of a subsisting liabi- 
lity. The question in each case is, is it a pro- 
per inference' to draw from the facts and 
creumstances, that the debtor intended to 
make an admission that on the date it was 
made, the debt was existing. 1935 M. 371 = 
68 MX.X 73. 

A statement made in a criminal Court 
which did not contain tlfe signature of the 
party is not a valid acknowledgment. 26 A. 
L.X 420=1928 A. 310. Not an admssion of 
a debt recorded in a deposition by the defen- 
dant made in insolvency proceedings and re- 
corded and certified under 0. P. Code, 0. 18, 
E. 5 (Eangoon), but not signed by the defen- 
dant. The clerk certifying cannot be deemed 
the agent of the defendant. 12 R. 610=1934 
E. 2S2. An answer given to interrogatories 
in a previous suit merely stating the existence 
of an entry in the firm’s books credited to the 
name of a certain person is no acknowledg- 
ment of an existing liability. 1929 L. 883. 
A document undated and unsigned by the 
mortgagee or his duly authorized agent can- 
not save limitation under sec. 19 in a suit for 
redemption of the mortgage. 20 1,0. 62. An 
entry in he lahi of the mortgagee signed by 
the mortgagor and bearing the name of the 
former as a scribe cannot be regarded as a 
valid acknowledgment of the mortgagor’s 
right to redeem, 131 I.C. 349=1931 L. 122. 
There must be a distinct acknowledgment of 
an existing liability or jural relation. 15 I. 
0. 363=5 BurX.T. 81. Where on a proper 
construction, the defendant purported to say 
%o doubt there is a contract into which we 
entered but no money is liable to be paid 
under the contract because I am prepared to 
see the contract through’. Held, it did not 
amount to an acknowledgment. 41 L.W. 476 
=1935 M. 287. See also 155 LC. 721=39 C. 
W,K. 139=60 C.L.J. 396=1935 C. 255. Letter 
stating that accounts settled by creditor are 
correct is not an acknowledgment. 91 LC. 494 
=1925 M. 1215=49 M.L,J. 306. In his first 
letter the debtor made a request to the plain- 
tifi creditor to send to him a complete state- 
ment of accounts. In the second letter, the 
debtor acknowledged the receipt of some sort 
of accounts from the creditor, and demanded 
futthp particulars and incidentally admitted 
to pay interest. In the third 
wter the debtor again said to the creditor 
that he should send him particulars of the net 
amount due and the interest charged thereon 


specifpng the rate at which interest had been 
charged. The last letter said that the debtor 
wanted the name of each of his creditors from 
whom the pldintitf creditor had borrowed 
money for the debtor with particulars of the 
account payable to each such creditor so that 
payment of the debs could be made. A spe- 
cific request was added when the letter said 
"please also write the amount of money due 
to you”. Held, that the letters were acknow- 
ledgments within the meaning of sec. 19 and 
saved limitation. 215 LC. 30=1944 Lah. 65. 

It is not necessary that the acknowledgment 
should be addressed to any particular person 
and it is a sufficient acknowledgment even if it 
be accompanied by a refusal to pay. 53 I,C» 
898=23 C.W.N. 921. An unconditional ack- 
nowledgment implies a promise to pay; conse- 
quently, if it is unstamped, it will be admissi- 
ble on payment of the requisite penalty. 119 
LC. 417 (2) = 1930 L. 177 (2); 1933 L. 47= 
34 P.L.R. 252. See also 130 I.C. 570; 1941 
Lah. 23; 1941 Rang. 244. Where the debt due 
on an unstamped pro-note is acknowledged, 
^he acknowledgment is part of the same trans- 
action as the loan by the piomissory note and 
cannot l)e treated as an independent trans- 
action upon which the plaintiff could frame a 
cause of action. 1933 A. 280=144 I. 
C. 130. The endorsement of cancellation on 
a promissory note at the time of execu- 
tion of a fiesh piomissory note for the 
amount due under the earli'ei one amounts to 
a valid acknowledgment of liability, so as to 
keep alive the original liability. 48 L.W. 498 
=1939 Mad. 34= (1938) 2 M.L.J. 846. Un- 
conditional acknowledgment — Whether cons- 
titutes a fresh cause of action. 53 A. 963 = 
137 I.C, 243=1932 A. 199. A suit lies on an un- 
conditional acknowledgment. 33 P.L.B. 517 
(2) =1932 L. 400. Striking the balances by 
the executant of a bond from i ime to time im- 
ports a promise to pay the debt ^0 as to fur- 
nish a fresh cause of action. 116 LC. 464= 

1929 L. 421. An acknowledgment by the 
judgment-debtor of his liability for a portion 
of money by means of an application for ad- 
justment under O. 21, R. 2, gives a fresh start 
of limitation in respect of the entire amount. 

1930 C. 304. Suit filed in wrong Court — ^De- 
fendant filng written statement — Acknowledg- 
ment by him gi\es fresh starling point of 
limitation — Secs. 14 and 19 whether can be 
read together. 32 Bom.L.R. 58=1930 B. 
187. The inclusion of a promissory note exe- 
cuted by a deceased person in the form of 
valuation filed with a petition for letters of 
administration bv some of the heirs of a de- 
ceased Mahomedau is an acknowledgment 
against those heirs. 1930 M. 218=53 M. 480 
=58 M.L.J. 210. If the acknowled^ent of 
the liability is capable of being identified with 
the liability sought to be enforced in the suit 
by adducing independent evidence, the ack- 
nowledgment should be regarded as a good 
acknowledgment for the purpose of saving 
limitation. 1930 A. 368. Acknowledgment 
in a benami sale-deed is sufficient. 1930 IX 
796. A sub-mortgage can amount to a valid 
acknowledgment that the property was on th»t 
date held under mortgage right, 54 B. 625 



S. I9l 


The Indian Limitation Act (IX of 1908). 


3449' 


=32 Bom.L.R. 1096=1930 B. 466 (F.B.). 
See also 180 I.C. 795=1939 Pat. 427,* 8 O.W. 
3sr. 541=1931 O. 295; 8 O.W.N. 522. Admis- 
Sion of liability in a deed of gift by the deb- 
tor in favour of his son is sufficient. 1931 
O. 54. 

Decree debt and ordinary debt. — An 
acloiowledgment to save limitation undei 
sec. 19, must either be a dnect acknowledg- 
ment of the debt or an acknowledgment of 
such a kind that an acknowledgment of the 
debt is inevitably implied. An acknowledg- 
ment of a decree debt is obviously not neces- 
sarily the same as an admission that if the 
debt which had ripened into a deciee had still 
been alive at the time of the acknowledgment 
he would have been liable. 1937 Mad. 826. 

Acknowledgment to whom to be made. — 
The acknowledgment of a recept as mortga- 
gees to the Government is a sufficient acknow- 
ledgment. 37 B. 326 = 40 I.A. 68=18 I.C. 
909=25 M.L.J. 101 (P.C.), affirming 2 I.C. 
469=11 BoimL.R. 318. An acknowledgment 
to have the effect of saving limitation need 
not be addressed to the person entitled to the 
property. 13 I.C. 603=16 C.W.N. 346; 91 I. 
C. 461=1926 0. 686; 1926 C. 1140=97 I.C. 
710=30 C.W.N. 968; 7 O.W.]Sr. 1195=1931 
O. 54 (communication not necessary). 13 
Luck. 331=1937 O.W.X. 719 = 1937 Cudh 301 
(letter by judgment-debtor to third person to 
ask decree-holder for time to pay). An ack- 
nowledgment, duly signed, although it is ad- 
dressed to a dead person will operate as a 
valid aclmowledgment of a debt to save limi- 
tation under see. 19. 1938 Pat. 180; 53 I.O. 
898 = 23 C.W.N. 921. There is a distinction 
between addressing the acknowledgment of 
liability and acknowledging liability to a per- 
son. In order to bring his case within limi- 
tation the person who attempts to enforce his 
right must show that the acknowledgment of 
liability was in his favour though it need not 
have been addressed to him. 38 P.L.R. 855= 
1936 L. 659. So when an acknowledgment of 
liability is made in favour of only one of the 
obligees having equal shares, the others are 
not enitled to the benefit of sec. 19. The 
obligee having the benefit of see. 19 is entit- 
led to recover his share only and not the whole 
amount; 1936 Lah. 659. An acknowledgment 
in a deed of assignment executed by the obli- 
gor in favour of a third person is enough to 
save limitation. 49 I.C. 868. See also 1928 
C. 850; 1939 ]Sr.L.J. 109=1939 Nag, 113 (En- 
try in list of documents filed in Court.) 

There is no reason for construing the 
word "signed” in see. 19 of the Limitation 
Act as meaning "signed in fuU”. Initials 
are equivalent to signature. The object of 
the Act is to regard as sufficient what the 
writer intends to be equivalent to his signa- 
ture, the form being immaterial so long as 
it verifies the acknowledgment. 41 L.W. 744 
=1935 M, 555=68 M.L.J. 623. See also 
1941 O. 376=16 Luck. 727. 

Signed, meaning of.-— "Signed” includes 
initialling. 1942 Mad. 680 = (1942) 2 M.L,J. 
242 -..55 L.W. 398. "Signed” — ^Meaning of — 
Initials insufficient. 96 LC. 700=51 M.L.J. 
414—1026 M, 827. It is not necessary that 
C- C. iVX. — 


the debtor’s name should be written by him- 
self. It is sufficient it it is written by a per- 
son acting with autlionty to write his name 
and to acknowledge the debt in question. It 
does not make any difference whether the deb- 
tor is literate or illiterate. If the debtor’s 
name is introduced into the document of ack- 
nowledgment in such a way as to show that 
the dcknowledgment was intended to be his 
own, the name, whether written or printed, 
would e{)nstitute hi> siona+iiie under sec. 19. 
Where a letter of acknowledgment is written 
by a third party at the instance of and on the 
iBstiuc~ions given by the debtor, and the 
debtor causes ^he letter to be posted to the 
address of the ci editor, such letter constitutes 
a valid acknowledgment of liability under sec. 
19. 18 Pat. 715=20 Pat.L.T. 927=1940 Pat. 
6 . 

Acknowledgment by whom to be 
MADE — Authority to acknowledge. — 

Sec. 19, does not require that the 
person making an acknowledgment should 
have an interest in the property, in respect of 
w^hich the acknowledgment was made, at the 
time when the acknowledgment was ^ven. It 
is not necessary that the debt or liability must 
be of the person making the acknowledgment. 
An acknowledgment made by a person who is 
aftewards sought to be charged with the lia- 
bility is valid and saves limitation. 45 Bom. 
L.E. 831=1943 Bom. 461. An acknowledg- 
ment of liability by a Hindu woman in pos- 
session for her interest, of the estate of her 
husband or father, will not extend the period 
of limitation as against the reversioners. 35 
A. 227=40 LA. 74=25 M.L.J. 131 (P.C.), 
affirminu 32 A. 33. An acknowledgment by 
principal debtor does not save Hmitation 
against Ihe surety unless it is shown that the 
latter allowed himself to be represented by 
the person who made the acknowledgment. 
132 I.C. 590=1931 L. 691; 8 O.W.N. 544= 
1931 O. 310; 44 C.W.N. 322=1940 Cal. 210 
(l)=LLLfc. (1939) 2 C. 523. But see. 19 or 
21 do not contemplate that the authority to 
be given to the agent must in every case be 
an express authority. 133 1.0. 155=1931 A. 
398, An agent who had general anthority to 
settle the purchase price of the goods could 
plainly also arrange to prevent the time from 
becoming a bar to it. 24 C.W.N. 153=55 
I.O. 543=1919 P.O. 120 (P.C.); 100 I.O. 784 
=4 O.W.N. 275=1927 O. 613. Also a letter 
by a general agent written at the instructions 
of the debtor and signed by the agent. 1929 
O. 479. Where the letters forming part of 
the correspondence between the parties in 
connection with the payment of a loan were 
written by persons who were not only general 
agents of the debtor but one of them was the 
assistant manager and the other the mana- 
ger of the estate, the Court can presume them 
to be persons who w’'ere duly authorised to 
make acknowledgments on behalf of the 
debtor. 162 I.C. 862=1936 0. 280. When 

the acknowledgment is written hy^ an agent 
duly authorized in that behalf, if he affixes 
thereto the name of his principal in any posi- 
tion, even by impressing it with a rubber 
stamp, such affixation of the name of the prin- 
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<cipal must be he^d to be a signing of docu- 
ment within the meaning of sec. 19. 13 R, 

522=1935 B. 160. As to effect of acknow- 
ledgment by agent of mortgagee, see 1933 L. 
345=34 P.LR. 862=14 L. £87. See also 12 
Luck. 53] =1937 Oudh 26 (Acknowledgment 
by officer of Court of Wards binds minor 
ward.) Sec also I.L.R. 1938 All. 363=1938 
A. 217. (Collector in charge of Court of 
W’ards. See also 41 IBomL.R. 391=1939 
Bom. 237); 16 Luck. 701=1941 Oudh 254 
Letter by Pleader acknowledging liability). 
An aeknowle Igment by the muTchtar-i-am of 
a person not specially empowered to maKe 
such acknow''edgmen+ is not valid. 44 A. 546 
(2) =20 A.L.X 359=1922 A. 230; 1936 0. 
W.IST. 957 = 1936 O. 332. An acknowledgment 
of liability by a guardian ad litem of a minor, 
who is also the lawful guardian under ^the 
personal law of the minor, is effective against 
the minor, whether or not such acknowledg- 
ment is for his benefit. (1939) 2 CaL 1 
33=69 C.L.J. 543=43 C.W.N. 604=1939 
Cal. 399. See also 41 Bom.L.B. 391=1939 
Bom. 237. An acknowledgment of a debt due 
by a firm under dissolution made by a recei- 
ver of that firm is valid to save limitation if 
he is authorized by the order appointing him. 
48 I.C. 179=35 M.L.J. 571. A receiver may be 
an agent authorized to make an acknowledg- 
ment within sec. 19, Expl. II. 35 M.L.J. 571; 
1937 Mad 764= (1937) 2 M.L.J. 627. But 
not the Official Assignee. 58 B. 505=35 
Bom.L.B. 12=1933 B. 91. Nor is the person 
appointed under secs. 37 and 43, Provincial 
Insolvency Act, to receive the property ^ of 
the insolvent, on annulment of his adjudica- 
tion. 1935 B- 152. Admissions of liability 
by a partner in his insolvency schedule does 
not bind the other partners but it binds the 
■Official Assigne*^. 36 I.C. 389. In the ab- 
sence of express evidence of authority, an 
acknowledgment of a partnership debt by an 
ex-partner, af^-er the dissolution of partner- 
ship does not b'nd any ex-partner. 18 M.L. 
T. 273=30 I.C. 675. Acknowledgment bv 
partner after dissolution binds the ^ firm ^ if 
the creditor bad no notice of the dissolution. 
1929 L. 266=118 IC. 529. See also 18 L. 
171=39 P.L.B. 21=1937 L. 507. (Acknow- 
ledgment by mortgagee after sale of equity 
of redemption); I.L.B. 1940 M. 872=1940 
M. 470= (1940) 1 M.L.J. 766 (F.B.); 1937 
Mad, 826. Sec. 19 does not allow a mort- 
gagor, after he has created a second mort- 
gage and thus ceased to represent the entwety 
of the equity of redemption, to compromise 
the position of his own second mortgagee in 
point of limitation by an acknowledgment 
given behind his back in favour of the first 
mortgagee. 1946 A.L.J. 104=222 I.C. 632. 
Acknowledgments made by a mortgagor after 
he had parted with all his interest in the mort- 
gaged property to a purchaser do not bind the 
purchaser, X.L.B. (1942) Lah. 686=47 C.W. 
K. 43=55 LW. 854=1942 A.L.J. 648=19J3 
M.W.K, l=19t2 O.W.TSr. 604=1942 P.C. 67 
= (1942) 2 ML,J. 559 (P.C.). Where a sub- 
sequent mortgagee who is impleaded in a suit 
<m the prior mortgage produces the mortgage 


in his favour and its genuineness is admitted 
by the plaintiff, the prior mortgagee, and it 
is recorded nnd signed, it amounts to an ack- 
nowledgment of liability within the meaning 
of sec. 19. 1942 A.L.J. 766 = 1943 O. 164. 

Direct evidence that one of several partners 
or co-contr<ictors had authority to acknow- 
ledge liability is not necessary, but such 
authority can be inferred from snrroun'ling 
circumstances such as the position of other 
co-contraetors or pirtners. Where the en- 
dorsement was made with the implied con- 
sent of the O' her partners, heVl, that he had 
authority and it saved limitation. 1935 L. 
559. Aclmowledgment by surviving partner — 
If binds heirs of de-’eased partner. 37 Bom. 
L.B. 516=1935 B. 357. A partner of a 
money-lending business which is being wound 
up, has no authority to give an acknowledg- 
ment for a subsisting debt so as to bind the 
firm. 8 L.B.E. 363=36 LC. 225. An ack- 
nowledgment by one of two mortgagees of 
the title of mortgagor would not save the 
mortgag'or’s right to redeem from being bar- 
red by limitation where the mortgage was a 
joint mortgage. 34 A. 371=14 IC. 132. See 
also 5 Lah.L.X 117=1921 L. 201; 151 I.O. 
385 (1)=1934 L. 293 (1). An acknowledg- 
ment of liability by one of several mortga- 
gors will ordinarily give a fresh start of limi- 
tation against the mortgagor who acknow- 
ledges the same. It is only when he makes 
the acknowledgment on behalf of the others 
also under circumstances which would make 
him an agent of the other co-mortgagors under 
sec. 21, that limitation would be saved against 
the o+hers as well. 18 Pat. 434=184 I.O. 
597=20 Pat.L.T. 619=1939 Pat. 451. An 
acknowledgment by the mortgagor of a prior 
mortgage in a later mortgage executed by 
him is sufficient to save limitation as against 
intermediate mortgagees who hold mortgages 
executed before the acknowledgment. To con- 
fine the word ‘^acknowledgment” in sec. 19 to 
an acknowledgment made prior to a transfer 
or mortgage would be to add to or alter the 
language of the section. 1941 P.W.N. 667= 
1942 Pat. 1 66. A letter written by the debtor 
(mortgagor) to a third person, in which he 
agrees to give him a lien over certain proper^ 
ties “now with the creditor mortgagor as col- 
lateral security” (the title deeds having been 
deposited with the creditor as equitable mort- 
gage previously), is an acknowledgment of 
the existence of the eqnita'ble mortgage which 
would save limitation under sec. 19. The 
fact that the letter is not registered does 
not make it inadmissible in evidence, because 
it is relied on only as evidence, of a collate- 
ral fact, namely an acknowledgment by the 
debtor-mortgagor. A compulsorily regis- 
trable document, though unregistered and in- 
admissible in evidence of a transaction affect- 
ing immovable property, may be admitted as 
evidence of a collateral fact or for any col- 
lateral purpose. 48 L.W. 292=1938 Mad. 
865= (1938) 2 M.L.J. 534. Acknowledgment 
in favour of prior mortgagee after subsequ- 
ent mortgage — Subsequent mortgagee is not 
bound, I.L.R, (1944) ISTag. 383=1944 NJU 
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J. 229= A IB. 1944 Nag. 163 (F.B.). An 

acknowledgment of liability by some only of 
the heiis of a mortgagor against whom a de- 
cree for sale on the basis of a mortgage has 
been passed does not operate to save limita- 
tion as against the other heirs of the mort- 
gagor. (41 A. Ill and 1927 A. 209, Overr.; 
26 A.L.J. 723, Appr.) IL.B. (1937) A. 272 
=1936 AX.J. 1140=1936 A. 820 (F.B.). 

See 1929 M. 419=56 M.L.J. 630; (1940) 2 

M. L.J. 326=52 L.W. 364; 19 Pat. 938=1940 

P.W.N. 608=1941 P, 147; for the effect of 
an acknowledgment hy one of the co-heirs. 
An acknowledgment by a judgment-debtor 
may save limitation against the auction-pur- 
chaser. 44 I.C. 533=22 C.W.N. 278. An 
auction-purchaser derives his title through 
the judgment-debtor and as such would be 
bound by an acknowledgment of the latter 
made after the attachment of his properties 
but before the actual auction sale. I.L.B. 
(1945) All. 120=1945 O.W.N. (H.C.) 28= 

1945 A.L.L 58=1945 All. 224. Court of 
Wards has power to give an acknowledgment 
so as to give a new period of limitation. 34 
I.C. 205=43 C. 211; 1936 O.W.N. 967=12 
Luck. 531=1937 O. 26. Admission by prior 
mortgagee in his suit of genuineness of puisne 
mortgage. See 1943 Oudh 104. Aclniowledg- 
ment by manager of joint Hindu family after 
his adjudication keeps the debt alive against 
coparceners. See I.L.B. (1943) Mad. 53= 
=1942 M. 721= (1942) 2 M.L.J. 233. An 
acknowledgment in writing by sqme of seve- 
ral judgment-debtors within three years from 
the date of the last execution application 
saves limitation as’ainst all. 22 1.0. 709 ; 27 
L.W. 820=1928 M. 173=54 M.L.J. 150. But 
see 16 C.W.N. 493=13 I.C. 702; 25 M. 220; 
32 M. 421; 27 A. 575. An acknowledgment 
of a debt made within limitation by the 
manager of a joint Hindu family binds other 
aaemb'ers of the family. 36 A. 264=23 I.C. 
429; 1941 M. 772= (1941) 2 M.L.J. 311; 41 
C.L.J. 535=1925 C. 1153; 86 I.C. 693=1925 
O. 394. But see 1923 L. 135; 10 L.W. 466 
=54 I.C. 318. See also 31 I.C. 30=19 O.W. 

N. 860; 26 I.C. 511; 1924 M. 96; 32 I.C. 997. 
An acknowledgment necessarily imports the 
acknowled^ent of an existing debt. Where 
no such existing debt is referred to in a khata. 
it is meant to be a new transaction, especial- 
ly when it does not show in itself that it is 
passed for any balance found due on settle- 
ment of accounts. The recital in the khata 
of the receipt of an amount in cash and the 
liability to repay the amount necessarily in- 
dicates a promise to pay that amount. Such 
a document cannot be treated as a mere ack- 
nowledgment of a past debt, but as a fresh 
promise to pay the amount purported to be 
received in cash. 45 Bom.L.B. 837=1943 
Bom. 447. Where the members of a Hindu 
trading family which has incurred a debt have 
separated, an acknowledgment signed by 
some members of that firm only cannot save 
limitation as regards the other members in 
the absence of proof by the creditor that 
the acknowledgment was made on behalf of 
and with the authority of those other mem- 
bers as well. 1937 M.W,N. 1312. Mortgage by 


Mahomodan — Death of mortgagor — ^Acknow- 
ledgment by some eo-hejrs — Effect of — Claizn 
barred as against some heirs — If barred as a 
whole. See 23 Pat.L.T. 431=1942 Pat, 73 
—20 P. 770. A Mahomedan mother cannot 
make a valid acknowledgment on behalf of her 
minor son. 61 P.L.R. 1917=42 I.O. 17. A 
guardian cannot r<mew or acknowledge a debt 
unless it is for the benefit of the minor or 
unless the document appointing him guardian 
expressly gives him such power. 43 I.C. 865 
=6 L.W. 640 See also 41 M. 561=34 M.L. 
J. 381; 108 I.O. 529=1928 M. 226; I.L.B. 
(1939) 2 C.il. 33=1939 Cal. 399; 1939 Bom. 
237; 57 L W. 612=1945 M. 149= (1945) 1 N. 
L J. 3. A mere acknowledgment of payment 
by one of the trustees who did not really re- 
ceive the money, cannot bind the institution. 
15 I.C. 186 = 1912 MW.N. 181. See also 43 
C.W.N. 943. An executing Court which mere- 
ly records an admission or plea of the judg- 
ment-debtor that a certain sum of money was 
paid towards the decree under execuiion is 
not "an agent duly authorised^’ of the judg- 
ment-debtor for purposes of sec. 19. 174 I. 

C. 28=1937 M.W.1Sr. 355 = 1937 Mad. 760. 
In case of a document signed by an agent 
he must have been authorised to sign for the 
purpose which sec. 19, contemplates, that is 
to say he must have been authorised to sign 
on behalf of the person sought to be made 
liable. This authorisation need not be 
available, for the purpose of acknowledging 
direct; it can be implied. Where a Judge 
signs the deposition of a witness, he is in no 
sense his agent. The fact that it is a party 
whose deposition it is that is signed and not 
that of a witness does not make any differ- 
ence. His voluntarily going into the box 
does not authorise the .Tudge to sign the depo- 
sition containing an aclmowledgment. 1940 
N.L.J. 445=1940 Nag. 354, In a case of a 
promissory note executed by four persons, one 
of them made a part-payment within 3 years 
of the execution and endorsed it on the same. 
Within 3 years of the date of the 
said part-payment and endorsement, an- 
other executant made a second part- 
payment and endorsement; within three years 
thereafter all the executants ma'ie part-pay- 
ments and endorsements. Held, that, by rea- 
son of the endorsements, all the promisors 
must be deemed to have authorised and rati- 
fied the prior endorsement under this section. 
1928 M. 173=27 L.W. 820. A mortgage was 
executed by two persons in favour of the 
father of the pLintiff. The plaintiff was 
then a minor living jointly wi^-h his father. 
The father died in 1912 and in 1913 the mort- 
gagors executed a second mortgage in favour 
of another including in that mortgage the 
whole of the amount due under the earlier 
mortgage. In 1928 the plaintiff sued to recover 
the amount and claimed that he was entitled 
to do so within three years of his attaining 
majority. Seld, that time b'^^gan to run from 
the date of the execution of the mortgage, 
but the mortgage of 1913 contained an ack- 
nowledgment and therefore saved limitation. 
Meld, fmtheTj that the plaintiff being a minor 
at the time from which limitation has to he 
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(2) Where the writing containing the aekiiowledgment is rindated, oral 
evidence may be given of the time when it was signed ; but, subject to the pro- 
visions of the Indian Evidence Act, 1872 oral evidence of its contents shall not 
be received. 


reckone<t the suit nled withia three years of 
the plaintiff attaining majority was compe- 
tent. 54 AU. 1019=1933 A. 100=1932 A.L. 
J. 1012. An acknowledgment made bv one 
of three diiectors of a company in the course 
of businuess saves limitation and proof of 
authorisation by other directors is not neces- 
sary. 33 C.W.N. 833=1929 C. 155. An ack- 
nowledgment made by tES^ vendee after a claim 
for pre-emption has been brought is binding 
on the pre-emptor. 54 A. 1023 = 1932 A.L.J. 
878=1932 A. 700. An ackuowledgment made 
bv one of the heirs of the mortgagee who have 
divided tl'e mortgaged property among them- 
selves without the consent- of the mortgagor is 
binding on him or his heir so far as regards 
the property in his possession though it mav 
not be binding on the the co-heirs of the mort- 
gagee. 32 Bom.Lr.E. 1096 = 1930 B. 466 (F. 
B.). A President of a Committee who is 
authorized to purchase goods has equal autho- 
ritv to acknowledge. Such authoiity need not 
bc'express. 37 L.W. 429=1933 M. 332. 
Compromise — Agreement with regard to pro- 
perties beyond the scope of suit — ^Agreement 
to deliver possession in right of ownership — 
If acknowledgment of right to possession as 
owner and salves limitation for suit for pos- 
session. See 46 Bom.L.E. 931=1945 B. 143. 

Effect of Acknowledgment. — An acknow- 
ledgment of liability only extends the period 
of limitation and does not confer title and 
is not a “thing done^^ within sec. 6 of the 
General Clauses Act. 35 A. 227=40 I. A 74 
=25 M.L.J. 131 (P.C.); see allso 57 L.W. 499 
= (1944) 2 M.L,X 225; 198 I.C, 516. In the 
absence of anything to the contrary when^ a 
debtor makes an acknowledgment of his lia- 
bility to pay a debt it would ordinarily mean 
that he was admitting a subsisting liability to 
pay. I.L.R. (1945) All. 120=1945 O.W.N. 
(H.O.) 28=1945 A.L.X 58=1945 AIL 224. 
Where a letter amounting to an acknowledg- 
ment of a debt contains a statement that 
payment in regard to it^ would be 
made in eight or nine days, limitation can be 
saved only up to the date of the letter of ack- 
nowledgment and not up to the further period 
of eight or nine days mentioned in it. I.L.B. 
(1945) AIL 35=1944 O.W.N. (H.O.) 286= 

1944 A.L.J. 447 (1). An unequivocal aclmow- 
ledgment of a debt involves an implied pro- 
mise to pay it. If a man unequvoaally ack- 
nowledges that a debt is due from him, he 
should be taken impliedly to promise to pay 
it. He may couple his aclmowledgment with 
some expression which shows that he is not 
promising to pay. But if there is no qualifi- 
cation the acimowledgment of the debt should 
be held to involve an implied promise to pay. 
Where an agreement contains an acknowledg- 
ment of a debt due from the defendant to the 
plaintiff, and also provides for a contingent 
^curity as to that debt, such acknowledgment 
involves a promise to pay that amount; and 


the agreement therefore constitutes a fresh 
cause of action for a suit. 45 Bom.L.R. 957 
=A.I.R. 1944 Bom. 90. See also (1944) 2 
M-L-J. 225. An acknowledgment of liability 
cannot form the bas’s of a fresh cause of ac- 
tion. 106 I.C. 619=1927 M. 1200; 8 O.W.N. 
1210=7 Luck. 313=1932 O. 49; 1933 A.L. 
J. 1530=56 AIL 281=1934 A, 76; (1929 A.L. 
J. 1779, Not foil.). But see 10 L. 748=115 I. 
C. 853=1929 Lah. 264 (an unconditional ack- 
nowledgment can form the basis of a suit). 
130 I.C. 570. An acknowledgment of liability 
by a BKndu widow will not bind the rever- 
sioners who do not claim through her. 86 I.C. 
353=1925 0. 862. An acknowledgment inva- 
lid under Act XIV of 1859 but valid under 
subsequent Limitation Acts is valid within 
see. 19. 34 A. 109=12 I.C. 604. Where there 
is a promise to pay on a condition, that con- 
dition, in order that the promise may operate 
as an acknowledgment, must be fulfilled. 
Where there uas a conditional promise to pay 
if the arbitrator found the sum to be due, 
and the arbitration proceedings proved abor- 
tive. Eeh/, the condition was not fulfilled and 
that there was no acknowledgment which was 
sufiBlcient to save limitation. 1934 L. 973 (2). 
Where there is a liability to account and it is 
admitted in part, the admission has complete 
power to save the entire right, t 22 C.W.N. 
104=43 I.C. 893. See also 17 L. 737=165 L 
0. 723=1936 L. 629. Where a later mortga- 
gee is directed to pay off an earlier mortga- 
ge and authorised to take back the earlier mor- 
tgage and keep it with him as 

evidence and the mortgage ^ deed 
in favour of the later mortgagee 

provides that the lien possessed by ^he earlier 
mortgagee is to be acquired bv the later mort- 
gagee, and the latter pays off the amount of 
principal and interest due to the earlier mort- 
gagee he acquires a right of subrogation under 
see. 92 of the Transfer of Property Act there 
being an express right of subrogation created 
by contract in writing and registered. The 
payment of interest and principal by the 
later mortgagee and endorsement thereof by 
him would operate to save limitation under 
sec. 20 in respect of a suit by him on tlje ear- 
lier mortgage paid off by him as against inter- 
mediate mortgagees. 1941 P.W.N. 667=1942 
Pat.^ 166. ^ “Acknowledgment” — Statement of 
liabilities initialled by debtor — Sufficiency to 
save limitation. (1942) 2 MX.J. 242. I.L.B. 
1942 M. 927=1942 M. 680. If a balance be 
struck or an acknowledgment be made in 
favour of a minor, the period of 
limitation is to be com]puted from 

the date when the plaintiff becomes 
a major. 52 I.C. 115=37 P.LJB. 1919. 

A valid acknowledgment of a judgment-debt 
in a written petition by a judgment-debtor to 
the executing Court gives a fresh starting 
point.^ 80 P.W.R. 1912=14 I.C. 335. State- 
ment in a plaint admitting mortgage in plain- 
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favour — ^Defendant's right to redeem. 82 
P.W.It. I.C. 377 (1). An acknow- 

ledgment does not revive a right which has 
become barred at the date of acknowledgment. 
43 I.C. 50=33 M.L.J. 753. An admission of 
a barred debt is not an ^'acknowledgment of 
the debt". 24 C. 507. See also 5 P.L.J. 371= 

1 P.L.T. 190. A time-barred debt may be re- 

vived by an express contract to that effect and 
a simple acknowledgment is not sufficient for 
that purpose. Where, in acknowledging the 
debt, the debtor expressed his 'willingness to 
renew the debt, held^ that there was no fresh 
contract. 37 C.W.N. 326=1933 C. 65S=60 C. 
714. Where a series of debts entered in ac- 
counts are acknowledged Tvith the endorse- 
ment as correct at the end of the account, the 
acknowledgment would not imply a promise to 
pay but would give a fresh period of limita- 
tion to such of the items as were not barred 
at the time of acknowledgments. 8 P. 706= 
1929 P. 258. (2) If a payment is made by 

way of an acknowledgment on foot of general 
debt, a new cause of action springs from it 
and limitation begins to run afresh. 38 I.C. 
85=2 P.L.J. 24. The liability to pay being 
admitted, the creditor can pursue his clam, in 
any way recognised by law. 1928 M. 713 (F. 
B.). The validity of an acknowledgment set 
up by a plaintiff as saving limitation in his 
favour must be decided with reference to the 
law in force when the suit is brought and not 
with reference to that in force when the ack- 
nowledgment was made. 34 Bom.L.R. 953= 
1932 B. 531. Under see. 19 the perod has to 
be commuted from the date of signing the 
letter of acknowledgment. 106 I.C. 619 = 
1927 M. 1200. The effect of a promissory note 
for the amount secured by an equitable mort- 
gage is merely to extend the period of limita- 
tion in respect of the personal liability of the 
mortgagors. 105 I.C. 765=1928 S. 17=22 S. 
L.R. 222. Separate remedies in respect of 
same transaction — ^Acknowledgment in respect 
of one — ^If saves limitation as regards the 
other — Acknowledgment — If saves limitation 
for suit to enforce vendor's lien for -unpaid 
purchase money. See 1942 Mad. 167= (1941) 

2 M.L.X 460. Although an acknowledgment 
may imply a promise for extending limita- 
tion, it is, without a promise, insufficient to 
create a contract and cannot be enforced as 
such. Being neither a contract, grant nor dis- 
position of property nor analogous to any of 
them, it is not a document contemplated bj 
sec. 92 of the E-vidence Act, So the prohi- 
bition regarding the admissibility of oral evi- 
dence is not applicable to an aclmowledgment. 
26 N.L.R. 320=1930 N, 298. Where an ack- 
nowledgment is proved to have been made by 
inadvertence or mistake, it cannot be treated 
as implying a promise to pay even though it 
may be ostensibly unconditional. 1933 A.L. 
J. 170=1933 A. 175=144 I.O. 1005. 

Form of Acknowledgment. — So long as 
the intention of the debtor is un^uivocally 
•conv^ed in the acknowledgment, it is not 
necessary for him to nse any particular for- 
mula of words. 1937 N. 360=1937 IT. 


165. It is immaterial in what connection and 
for what purpose and in what form the acknow- 
ledgment is made. 183 I.C. 225=41 Bom.L. 
E. 391—1939 Bom. 237. Before see. 19 can 
^PPiy> there must be words which clearly in- 
dicate an acknowledgment of liability of the 
particular debt. It is not for the Court to 
overstrain the meaning of the words nsed^ 
there is no warrant for holding that unless 
the words used amount to a total repudiation 
of liability they should be read as an ack- 
^wledgment. 54 L.W. 718=1941 Mad. 892 
— (1941) 2 M.L.J. 460. Eeceipt in Collector's 
books may amount to aeknowledsrment, 37 
?; 68=25 M.L.J. 101 (P,C.) 

(Affirming 2 X.O. 469=11 BomX.R. 318). An 
admission in a plan filed with a pkint, but 
tMmgnea, does not amount to an aeknowlede- 
ment. 8C I.C. 859=1925 L. 529. The mere 
fact that in some other ease the defendant 
merely admitted the execution of the docu- 
ment is not an acknowledgment of liability. 
45 A. 679—1924 A, 70. But the defendant's 
admission in his written statement of the 
plaintiff^s allegation that defendant had mort- 
gaged property to third person is sufficient 
acknowledgment and could be relied upon 
“mortgagee of the defendant. 6 ofw. 

A.' 352= 
an application filed 
under a 23, r. 2, 0. P. Code and signed by 
the judgment-debtor, certain payments made 
towards the decree are referred to, and both 
parties pray "that the payment of .... be 
recorded in part satisfaction", such an ap- 
plication saves limitation for execution under 
sec. 19. The words "in part satisfaction” 
amount to an acknowledgment of liability by 
the judgment-debtor under sec. 19 and save 
limitation. 220 I.C. 378=11 Out.L.T. 11= 
acknowledgment contain- 
6(1 m the datchalnama executed by defendant's 
predecessor is a mere description of the pro- 
^ acknowledgment 
of liability within sec. 19. 38 A. 540=36 L 

oA A.L.J. 1010=1933 A. 

99. An admission Ity a pleader in a petition 
made in course of his business is binding as 
an acknowledgment so as to give fresh start- 
ing point irrespective of whether the pleader 
represents majors, or guardians for minors 
133 I.C. 155=1931 A. 398. An acknowledg- 
ment in a statement made and signed before 
a Judge in a suit is sufficient within see. 19. 
35 A, 437=20 1,0. 27. An acknoT^ledgment 
of liability signed by a debtor on the Icha-ta 
of his creditor before the limitation* period 
has expired implies a promise to pay and a 
suit can be based thereon. 1922 P. 183=63 
I.O. 923=23 Bom.L.E. 606=46 B. 24. An 
acknowledgment contained in a communica- 
tion addressed to a third party does not re- 
quire registration. 1932 P.C. 55=59 I. A. 130 
=11 P. 272=62 M.L.J. 296 (P.O.). Eefer- 
ence in a promissory note to a debt due under 
a mortgage executed some years pre'vio'usly as 
an extra or additional debt amounts to an 
acknowledgment of that debt. 38 B. 177= 
16 Bom.Xi.E. 20=23 X.O. 353. The inclusion 
by an insolvent debtor of a debt in his s^e* 
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dule which is signed by him is an acknow- 
ledgment. 35 B. 383=13 Bom.L.Ifc, 123. See 
also 14 I.O. 1: 1933 M. 104=140 LC. 774=63 
M.L.J. 785; 143 I.C. 681=1933 M. 565 (1); 
117 I.C. 570=1928 B. 326=1928 E. 327. A 
hatchitta is an acTmowledgment within see, 19. 
53 I.C. 854=46 C. 746=1929 R. 156. See aUo 
24 Bom.L.E. 713=46 B. 1000=1922 B. 356. 
A payment by a cheque and hundi which were 
dishonoured on presentation does not con- 
stitute an acknowledgment within see. 19. 46 
C. 168=27 C.L.J. 392. Where liability to 
pay interest on a previous mortgage has been 
admitted in subsequent bonds it means an 
acknowledgmnt of liability. 2 L.L.J. 549. 

which is an admission of indebted- 
ness is not an express or implied agreement 
to pay upon which to base a suit. 76 P.E. 
1915=31 I.C. 209 (2). An application sign- 
ed by the widow of the deceased mortgagor 
distinctly admitting the mortgage constitutes 
an ackno\\ ledci ment under sec. 19. 75 P.E. 

1911=10 I.C. 147. See also 1941 P.W.N. 667. 
Deposition contidning an admission may 
amount to an acknowledgment for the pur- 
pose of sec. 19 if it- is signed by the deponent. 
194 P.W.E. 1911=10 IC. 142; 26 A.L.J. 420 
=1928 A. 310. See also I.L.E. (1942) Nag. 
182=1940 Nag. 354. Where a judgment- 
debtor became insolvent and the schedule of 
assets and liabilities filed by him contained 
an acknowledgment of liability as regards 
the suit claim, but the schedule contained a 
date that had been struck out, which, if taken 
into account, would bar the later execution 
application, held, that for pu rposes of sec. 
19 (2) the writing containing the acknowledg- 
ment should be taken to be undated and evi- 
dence may be given as to its correct date. 
140 I.C. 774=63 M.L.J. 785. As to prao:ice 
of Natlukoftai Chetties vho do not sign their 
letters at the foot but begin by saying that 
the sender is such arid such a firm, see 6 L.W. 
790=43 I.C. 20. See also 26 I.C. 911=27 M.L. 
J. 631; 1927 C. 495=31 C.W.N. 619. Where, 
on a promissory no^e, an endorsement written 
out by the plain+iff is signed by the defen- 
dant, it is sufilcient ackowledgment of liabi- 
lity. 27 I.C. 747=17 M.L.T. 80. Recitals 
in reference to arbitration — Reference prov- 
ing infructuous — ^Recitals operate as aclmow- 
ledgment. 104^ I.C. 572=1928 S. 45, Tres- 
passer — Admission ns to ownership — ^Suit for 
eje-^tment — Savinq: of limitation. 60 0. 404= 
1933 C. 414. Effect of aclmowledgment — 
Acknowledgment during minority of creditor 
— ^Effect — Extension of period — Suit by legal 
repres'^nTative of minor. See (1945) 1 M.L. 
J. 3=1945 M. 149. 

Implied Acknowledgment. — An acknow- 
ledgment within the meaning of sec. 19 may 
be either express or implied, and each ease 
must be decided on its merits. Where an 
executant of a promissory note pays a cer- 
tain stun of money to the promisee and en- 
dorses that paymennt on the back of the note 
on a subsequent date, the endorsement is an 
adsnowledgment within the meaning of the 
sf^^ion. 1937 Rang.LR. 421=1938 Rang. 84. 
Wliere a debtor pays a certain sum of money 


to his creditor, there may be an implied ack- 
nowledgment of the liability to the extent of 
the amount paid. It cannot however be said 
that the remaining liability shown by evidence 
aliunde should be deemed to have also been 
acknowledge!. 55 A. 632 = 1933 A.L.J. 930 
=1933 A. 453 (2). No admission amounting 
to an acknowledgment under this section can 
be inferred from the rubkari of proceedings 
under Eegulition XVII of 1806. 63 LC. 

490. Implied acknowledgment — ^Account de- 
biting a pirticular sum, effect of. 1921 A. 
335 (2)=59 I.a 941=413 A. 216. Payment 
should be made as interest. Mere appropria- 
tion by creditor for interest will not consti- 
tute acknowledgment. 55 A. 632=1933 A.L. 
J. 930=1933 A, 453 (2), Implied acknow- 
ledgment— Wb at is. 39 A. 357=15 A.L.J. 
305. See also 131 P.R. 1919 = 53 I.C. 425; 
58 I.C. 787=1 L. 357. An acknowledgment 
that interest is due implies that some prin- 
cipal also is outstanding. 1937 M.W.N. 1312. 
Letter calling for a copy of the accounts 
showing what amount was due would clearly 
be an acknowledgment. 101 I.C. 544=192*7 
L. 832. A letter from the railway company 
informing the 'consignee that the balance of 
the sale proceeds of the property was pay- 
able to him on condition that he should ac- 
cept it in full satisfaction of his claim, can- 
not be taken as an acknowledgment of any 
liability for the price of the goo'’s or com- 
pensation for any wrongful detention or com- 
pensation for non-delivery and would not give 
a fresh starting point of limitation for & 
suit for compensation for non-delivery. 1933 
A. 348=144 I.C. 1029. Mere statement by 
person that a decree was passed against 
him does not amount to acknowledgment of 
ex'sting liability. 21 L.W. 593=1925 M. 675. 
See also 1923 M. 634=17 L.W. 674. Where 
the document merely stated that a certain 
amount had been paid in cash in lieu of & 
decree debt and it further provided that no- 
thing remained by the writer in respect of 
the decree, held, that it could not be said to be 
a sufficient acknowledgment regarding the 
executant's liability to deliver possession of 
certain plots of Innd under the decree. 134 
T.C. 1022=8 O.W.N. 1117=1932 O. 154. 
When a document is presented for registra- 
tion, the executants not only admit the fact 
of its execution but admit the contents of 
the document, namely their liability on it. 
Hence if a person admitted before the Sub- 
Registrar execution of a mortgage bond which 
recited that old accounts had been looked in- 
to and the sum arrived at had remained due, 
his acknowledgment of liability was implied. 
1933 M. 713=65 M.L.L 380. The inclusion 
of a decree debt in the insolvency petition 
which has to be signed by the insolvent 
amounts to an aclmowledgment within the 
meaning of sec. 19, So also the mention of 
the decree debt in a statement made by the 
insolvent in an examination for ascertaining 
his assets and liabilities without any further 
mention of any payment towards its dis* 
charge amounts to an implied admission, 
that the liability under the decree was then 
subsisting. 38 *L.W. $04=1933 M. 565 (1). 
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An ^ admission of a past liability nnaccom- 

panied by an allegation of dischrge should 
not in all cases be interpreted as an admission 
of a subsisling liability. 42 M.L.J. 268=45 
M. 443=1922 M. 104. A sum sent by a debtor 
by insured post with directions to credit it in 
his accounts amounts to acknowledgment. 36 
I.C. 593=4 L.W. 148, Where an endorse- 
ment of payment is made on a promissory 
note without any money being paid, the en- 
dorsement will be sufficient as an acknowledg- 
ment to save limitation. 28 I.C. 15=17 M. 
L.J, 139; 1937 Eang. 503 (Endorsement on 
policy of life assurance referring to assign- 
ment of policy in consideration of loan ad- 
vanced on pro-note is an acknowledgment of 
liability under the pro-note). An endorse- 
ment of payment on the back of the bond in 
the handwriting of the debtor is good to save 
limitation. 48 I.C. 724. A bare signature 
by a debtor on the back of a promssory note 
executed by him is not an acknowledgment 
of liability for such a signature, unless an 
intention is proved, cannot be construed to 
admit a liability to pay. 152 I.C. 501=1934 
K. 287. Where, in respect of liability under 
an earlier promissory note, a fresh note was 
executed and there was an endorsement on 
the earlier note to the effect that "in lieu of 
the earlier promissory note a second note was 
executed and the former thereby became 
void’’ and the latter note being insufficiently 
stamped wps incapable of being sued on and 
the plaintiff thereupon sued on the earlier 
note, held, that the endorsement on the ear- 
lier note was a valid acknowledgment so as 
to save limitation. 1931 A.L.J*. 522=1931 
A. 560. See also 9 O.W.N, 1024=1933 0. 80. 
The acknowledgment must relate to the Ha- 
bility in dispute and not to any liabilitv. 55 
1.0. 822=13 SL.R. 183. An acknowledg- 
ment of liability in respect of the amount due 
as principal does not involve an admission 
to pay interest, (Ihid,) Though a writing 
owing to some defect does not fulfil the re- 
quirements of sec. 20, it may nevertheless, 
as an acknowledgment of liability, operate 
to save the claim under sec. 19. 1935 M. 245 
=68 M.L.J. 63; 43 L.W. 665=1936 M. 616. 
In a ease where two remedies flow either by 
operation of law or by agreement between 
the parties out of one and the same transac- 
tion, and t’^e remedies are distinct anything 
done to save one of the remedies- from the 
bar of limitation cannot operate by itself to 
save the other also. Where a vendee of im- 
movable property executes a promissory nofe 
to the vendor for the balance of the sale price 
due to the vendor, acknowledgments of Ha- 
bilitv evidenced by endorsements made on 
the prom'ssory note cannot be treated as ack- 
nowle'^gmen+s of liabilitv in respect of the 
vendor’s lien fpr the portion of the purchase- 
money which is due, so as to save limitation 
for a suit to enforce a claim on the lien as 
against the immovable properties. 1942 M. 
167=54 LW. 591 = (1941) 2 M.L.J. 939. 

Endorsement op payment — ^I p acknow- 
liEDGMENT. — A mere endorsement of payment 
without further specification does no^ operate 
as an acknowledgment within the meaning of 


see. 19. 24 Pat. 96=1945 Pat. 271=1945. 

P.W.N. 264; see also (1942) 2 M.L.J. 610= 

1943 M. 133; 224 I.O. 65=1941 P. 404; 1942 
O. 508=18 Luck. 241; 56 L.W. 633= (1943) 
2 M.L.J. 456=1944 M. 57; I.L.K. (1942) 
Mad. 405=1942 Mad. 146= (1941) 2 M.L.J. 
848. ^ A mere endorsement of payment on a 
promissory note cannot be held to be an ack- 
nowledgment of liability within the meaning 
of sec.^ 19. If the endorsement acknowledges 
a liablity to pay the debt, then it would fall 
under sec. 19 ; but a mere endorsement stating 
that a particular sum of money has been paid 
naerely acknowledges the fact of payment and 
not a liability for any debt. 1942 Pat. 395. 
An endorsement by a debtor which is merely 
an endorsement that "Es. 75 was paid on 13th 
October, 1935, in the hand of M”, is not effec- 
tive to save limitation under sec. 19. There 
is in terms no acknowledgment of any liabi- 
lity, nor any promise to pay the unpaid 
balance. 215 I.C. 12=45 Bom.L.E. 1014= 

1944 Bom. 37. An acknowledgment of liabi- 
lity may be express but it may equally well 
be made impliedly so long as the implication 
is clear that the debtor did intend to acknow- 
ledge his liability. But a mere endorsement 
of payment without any further words show- 
ing that there was any acknowledgment of 
liability in regard to the balance due, would 
not operate as an aclmowledgment. 1944 L. 
88=45 P.L.E. 407. See also 1942 Oudh 508 
=18 Luck. 241. Bare statements of pay- 
ments endorsed on a promissory note cannot 
serve as acknowledgments of the debt under 
the promissory note. If limitation is to be 
saved under sec. 19, Limitation Act, one must 
be able to read into an en "^orsement- not mere- 
ly that a payment has been made but that a 
further sum is admitted to be due, 1942 M. 
W.N. 685=55 L.W. 808=1943 Mad. 133 = 
(1942) 2 M.L,J. 610. See also 1944 Lah, 88. 

Eeceipt. — ^Where a receipt acknowledges 
not only the consideration of the promissory 
note of even date but further aclaiowledges 
that an earPer promissory note (in respect 
of the liability under which the new pronote 
is executed) was executed for a ^ particular 
sum which was advanced at that time and for 
which a receipt was given, it must be taken 
to have the effect of acknowledging the lia- 
bility under the earlier loan. 1943 O.W.N, 
483=1943 A.W.E. (C.C.) 187, 

Where there is no other loan except 
that evidenced by a series of renew- 
ed promissory notes, the renewed 
promissory notes will operate as acknow- 
ledgments of liability in respect of the loan 
so as to save limitation €or a suit thereon 
under sec 19 (1). 49 C.W.N. 37=1945 Cal. 

268. 

Oral Acknowledgment. — An oral acknow- 
ledgment of a debt would not extend the 
period of limitation under sec. 19. 93 P.B. 

1911=11 I.C. 445; 75 I.O. 440=1923 N. 332. 

Evidence. — ^Direct evidence of a specific 
authority to make acknowledgments can be 
inferred from circumstances. 41 M. 427 = 
34 M.L.J. 373 (PB.^. See also 65 I.C. 279 
=17 N.L.E. 209=1921 K. 1; 1936 O. 280= 
1936 O.W.]Sr. 489; 45 C.W.N. 209; 1937 All, 
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Explanatio'-n Z. — For tlie pni^oses of this section an acknowledgment may 
be sufficient though it omits to specify the exact nature of the property or right, 
or avers that the time for payment, delivery, performance or enjoyment has not 
yet come, or is accompanied by a refusal to pay, deliver, perform or permit to 
enjoy, or is coupled with a claim to a set-off, or is addressed to a person other 
than llie person entitled to the property or right. 


640=I.L.R. (1937) A. 732. It is settled law 
that the identity of the debt acknowledged 
in \^ritlng• may be proved by parol evidence. 
34 I.O. 417. But see 17 L. 737=1936 L, 629; 
45 C.W.N. 208; 53 L.W. 102=1941 Mad. 409 
= (1941) 1 M.L.J. 173. A recital in a second 
mortgage as to the existence of a prior mort- 
gage in favour of another can be relied on 
by that other person as an acknowledgment 
of liability. 140 I.C. 177=1933 L. 33. In a 
suit for money, an admission that accounts 
must be taken and settled does not amount 
to an acknowledgment. 36 M. 68=21 M.L. 
,T. 1024. But see 1924 U. 619 (1)=80 I.C. 
355 (1)=46 M.L.J*. 468. Person acknowledg- 
ing need not be liable personally at the time 
of making acknowledgment so as to be bound 
by the acknowledgment. 1925 M. 134. If a 
promissory note is insufdciently stamped, it 
is inadmissible in evidence not only as a pro- 
missory note but also as an acknowledgment. 

16 N.L.J. 241=1933 N. 391. But see contra 
1934 A. 951=4 A.W.E. 657. Where the pro- 
missory notes are inadmissible In evidence on 
the ground of insufdeiency of the stamps, re- 
ceipts which do not purport to acBiowledge 
liability for an earlier debt but merely state 
that money had been taken under promissory 
motes of even date by the executant, cannot 
amount to an acknowledgment of any earlier 
debts of which the plaintiff can take advant- 
age. 57 AH. 434=152 I.C. 370=1934 A,L. 
X 1185=1935 A, 129. 

Execution Proceedings, — An uncertified 
payment is no step-in-aid to save limitation. 
But in the execution application itself, the 
decree-holder may apply to cerSfiy the pay- 
ment and then it would save limitation. 20 
C.W.lSr. 272=43 G. 207. See also 35 C.W. 
N. 1192=1931 C. 719 (F.B.); 22 Pat.L.T. 
416. Effect of acknowledgment of right in 
^execution proceedings. 20 C.W.K. 952=1 P. 
L.J. 214. 

Mortgagor and Mortgagee. — An acknow- 
ledgment by a mortgagor in favour of the 
first mortgagee is effective against a second 
mortgagee whose title originated before the 
ac^owledgment was given. 51 I.C. 829= 

17 AX.J, 763. See also 8 O.W.lSr. 1160=7 
Lnck. 270=1932 O. 1; 1941 P.W.K. 667= 
1942 P. 166. But see contra 164 I.C, 725 
=58 All. 912=1936 A.W.R. 516=1936 A.L. 
I. 586=1936 A. 636. When a mortgagor has 
sold a portion of the mortgaged property 
but remains personally or in respect of the 
unsold portion liable on the mortgage, an 
acknowledgment of the mortgage by him sub- 
sequent to the alienation is effective both 
agaSnst the mortgagor and his alienee. 55 
M, 758=1932 H. 516=63 M.L.J. 111. An 
acknowledgment made bv a mortgagor after 
the sale^ of the eqtiity of redemption by him 
•is sufficient for extension of time nnder sec. 


19. 18 L. 171=39 P.L.R. 21=1937 L. 507. 
See also 26 Pat.L.T. 328 =2i P. 339=1942 
P. 363. The aclmowledgment hy one mort- 
gagee does not bind other co-mortgagees. 
10 I.O. 238=8 A.L.J. 605. See also 62 I.C. 
833=40 M.L.X 126; 38 I.C. 240=32 M.L.J. 
263; 20 Pat. 770=1942 P. 73; 1941 Pat. 147. 
An admission by a mortgagor of his liabi- 
lity carries with it an admission of all the 
lemedies to which the mortgagee might be 
entitled under it. 6 O.L.J. 248=51 I.C. 985. 
Aclmowled^ent containing admission of 
light to redeem is enough. 1929 A, 209. The 
mere recital in the judgment of a settlement 
Court that the person admitted in his exami- 
nation that he did not get the mutation of 
names effected, because he held possession as 
mortgagee in the absence of the deposition, 
did not amount to an acknowledgment, 1929 
A. 332=119 I.C. 565. A mortgage was exe- 
cuted by plaintiff’s ancestors to defendant’s 
ancestors in 1834. In 1864, the mortgagee 
admitted that he held the lanAs on mortgage 
in a kabuliyat to the inamdar. In a suit of 
1877 by the daughter of the mortgagee, the 
mortgage was again admitted. The present 
suit for redemption was brought in 1924. 
Keld, that the acknowledgments operafed to 
save limitation and that the suit was not bar- 
red. 34 Bom.L.B. 953=1932 B. 531. If any 
acknowledgment of liability within the mean- 
ing of sec. 19 is made within six years of the 
payment of interest and also within six years 
of the date of the institution of the suit on 
the basis of a personal covenant contained in 
a mortgage, the claim for a personal decree 
must succeed. 12 Luck. 185=1936 O.W.N. 
489=1936 O. 280. 

Sec. 19, Expl. 1. — ^Expl. 1 to sec. 19 is 
very wide in its scope. ITnder it, admissions, 
however indirect, and even if accompanied 
by a refusal to pay, constitute sufficient aek- 
noT^ledgments. In answer to a letter by the 
creditor to the debtor stating the amount due 
to him, the debtor’s secretary sent a letter 
by post reciting that he had been directed to 
intimate to the creditor by the debtor that 
all the arrears of accounts would be paid in 
a particular month. Held, a sufficient ack- 
nowledgment. 11 O.W.N. 880=1935 O. 170. 
A reply by a mortgagor to a notice of demand 
by the mortgagee, stating that under a usu- 
fructuary mortgage executed by him to a 
third person, he had directed the latter to pay 
off the debt, that the mortgagee was mis- 
taken in demanding payment from the mort- 
gagor, constitutes a sufficient acknowledg- 
ment to save limitation under sec. 19. 44 L. 
W, 362=1936 M. 943= (1937) 1 M.L.J. 24. 
According to Expl. 1 to sec. 19, it is not neces- 
sary that the writing itself should specify 
the ex^et nature of the property or right in 
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Explanation I/.— For the purposes of this section, "signed” means signed 
either personally or by an agent duly authorized in this behalf. 

Expatriation III.— Fox the purposes of this section, an application for the 
execution of a decree or order is an application in respect of a right. 


lespeet of which liability is ackowledged and 
there is no bar to extrinsic evidence being ad- 
mitted for the purpose. 16 L. 258=1934 L. 
835. An application made by the judgment- 
debtor alleging that the matter had been set- 
tled, that in consequence of a part payment 
the decree-holder had agreed in his letter not 
to take out execution before the end of the 
next year and praying that the original let- 
ter of the decree-holder may be placed on the 
record is in substance an admission by him 
that he still owes something to the decree- 
holder for which he has obtained a respite; 
it amounts to an acknowled^ent of liability 
giving a fresh starting point of limitation. 
55 A. 393=1933 A. 364. 

Secs. 19 and 20. — Secs. 19 and 20 are in- 
dependent of each other. There may be an 
acknowledgment of liability, which comes 
within sec. 19, unaccompanied by any part- 
payment; or there might be an acknowledg- 
ment of liability coupled with a part pay- 
ment which fulfils the requirements of see. 
20, in which case, the debt is saved from limi- 
tation both under see. 19 and see. 20; but 
if there is a part payment which does not 
comply with the terms of sec. 20, that cannot 
prevent the endorsement from operating as 
an acknowledgment within sec. 19. 41 

Bom.L.R. 455=1939 B. 252. Secs. 19 and 
20 of the Limitation Act are quite indepen- 
dent of each other. A document may be an 
acknowledgment within sec. 19 although that 
does not evidence part-payment within sec. 20. 
Whether in any particular case the document 
relied on amounts to an acknowledgment 
must depend on the language of the docum^t. 
I.L.R. (1942) Bom. 512=44 Bom.L.R. 426= 
1942 Bom. 218. In sec. 19 the acknowledg- 
ment is to be made by the party against whom 
the right is claimed. In sec. 20 how'ever no 
such restriction is found. The reason for 
this distinction apparently is, that acknow- 
ledgment is a mere admission of right, where- 
as payment is more than a mere admission of 
right. The effect of an acknowledgmnet in 
sec. 19 is more restricted and in general, it 
only affects the person giving it. But pay- 
ment under sec. 20 affects not only the jperson 
making the payment, but also other persons 
who are liable. 1938 Cal. 129=66 C.L.J, 104 
=42 O.W.N. 18. See also I.L.B. (1942) M. 
308 = 54 L.W. 579=1942 M. 200=(1941) 2 
AI.L.J. 913. There is a fundamental differ- 
'cnce between secs. 19 and 20. Under sec. 20 
all that is necessary is that an acknowledg- 
ment of the payment should appear in the 
handwriting of, or be signed by, the person 
making the payment. But that is not enough 
under sec. 19, 1940 N.L.J. 445=1940 Kag. 3^. 
Where there is a bond or note under which 
a considerable sum is due and the debtor 
makes towards that bond a payment which 
is clearly less than the balance due, accom- 

C, G."M.— 433 


panying the payment with an endorsement to 
the effect that it is towards the debt in the 
bond or towards the note, it is legitimate to 
read the words of that endorsement together 
with the substance of the document upon 
which the indorsement is made and infer from 
the circumstances the fact that the writing of 
this endorsement is an acknowledgment of the 
subsistance of the debt after the payment en- 
dorsed, although such a payment, being an 
open payment or unappropriated payment can- 
not avail the creditor under sec. 20 of the 
Limitation Act as a payment towards inter- 
est as such or towards principal saving limi- 
tation. IX.B. (1942) M. 405=1942 M. 146= 
54 L. W. 624= (3941) 2 M.L.J. 848. Party 
confining his case in the trial Court to sec. 20 
—Appeal — New case under sec. 19 if can be 
raised. See 13 Luck. 334=1937 Oudh 391. 
There is a fundamental difference in the 
theo^ of acknowledgment according to the 
law in India as compared with the Law in Eng- 
land. In England the acknowledgments or 
part-payments to he effective mnst amount to 
a fresh promise to pay. Under Indian law no 
promise to pay either express or implied is 
required. The English authorities caimot 
therefore afford any guidance. The difference 
in language used in secs. 19 and 20 is not 
merely accidental. 7 Lnek. 270=8 O.W.N. 
1160=1932 O. 1. Money spent on the obse- 
quies of the father of the minor cannot be 
darned to be necessaries supplied to the minor 
within the meaning of sec. 68 of the 
Contract Act and as such an acknow* 
ledgment by the mother as the guardian of a 
debt borrowed for the above purpose is not 
binding on the minor. 10 O.W.N. 188=1933 
O, 132. Sec. 20 does not require, unlike sec. 
19, that interest or part of the principal 
should be paid by the party against whom the 
debt or legacy is claimed or by the person 
through whom he derives title or liability, but 
enacts simply that a fresh period of limita- 
tion shall be computed where interest or part 
of the principal has been paid by the person 
liable to pay or by the debtor. The 
suit is saved in its integrity against 
all the persons who might have 
been sued within the precribed period. 
A payment and endorsement by a 
mortgagor who has parted with the mort- 
gaged property but is personally liable to pay 
on his covenant would therefore save limita- 
tion against the prior purchaser of the equity 
of redemption. I.L.B. (1942) M. 308=1942 
M. 200 = (1941) 2 M,L.J. 913. See also 42 C. 
W.N. 18=1938 Cal. 129. 

Secs. 19 and 21.-^The wife could not be 
deemed to be ^^an agent duly authorised in 
this behalf” and an acknowledgment 
made hv her could not save limitatlonr 56 M* 
964=1933 M. 686=65 355. 
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^[20. (1) Where payment on account of a debt or of interest on a 

legacy is made before the expiration of the prescribed 
Effect of payment on ac- period by the person liable to pay the debt or legacy^ 
eount of debt or of qj. authorized agent, a fresh period of 

on legacy. limitation shall be computed from the time when the 

payment was made.] 


LEG. EEP. 

1 Substituted by Act XVI of 1942. 


Sec. 20: Scope of Section — (as amen- 
DEi> IN 1942) — Scope — ^If retrospective. 
— ^Where a debt has become barred by limi- 
tation long before Act^ (XVT of 1942), 
amending sec. 20, Limitation Act, came into 
operation, the amendment cannot be re- 
lied upon to operate retrospectively so as to 
revive the barred debt. 1945 M.W.N. 713 = 
58 L.W. 618 = (1945) 2 M.L.J. 405=1946 M. 
72. Where a suit is filed before the amend- 
ment of sec. 20, Limitation Act by the 
Amending Act XVI of 1942, the amendment 
wiU not apply to it. 1943 O.W.N. (H. 
C.) 244=1943 A.L.W. 401. See also 1945 
P.W.N. 178=1946 P. 59. The provisions 
of the Limitation Act applicable to suits are 
those which exist on the date of suit; sec. 20, 
as amended in 1942, must govern a suit insti- 
tuted after the Amendment Act, though it 
may be on a handnote executed before, in 
1934. 24 Pat. 391=1946 P. 60. Where under 
see. 20, before ifs amendment in 1942, a pay- 
ment was ineffectual to extend the time and 
the debt in question became unenforceable 
long before the xlmending Act of 1942 came 
into force, the amendment cannot 
operate retrospectively so as to re- 
vive the barred debt. 57 L.W. 280 
=A.LK. 1944 Mad. 398 (2)=(1944) 1 M. 
L.J. 347. It is well-settled that the law of 
limitation which governs an an action is the 
law which prevails on the date when the suit 
is instituted, though the cause of action might 
accrue before the change in the law. Sec. 20, 
of the Limitation Act (as amended by the 
Amending Act XVI of 1942) therefore applies 
to a suit instituted in 1943 on a handnote exe- 
cuted long before that date, namely, in 1934. 
24 Pat. 249=A.LE. 1945 Pat. 308. In the 
absence of anything to the contrary, if a claim 
is within limitation according to the old Limi- 
tation Act on the date when the new Act or 
Amendment comes into force (in this case 
Amending Act XVI of 1942) and a proceeding 
is commenced after the coming into force of 
the new Act or Amendment it is the new Act 
or Amendment which would govern all deci- 
sions on the point of Imitation. If, however, 
the right to sue or the right to apply had al- 
ready been barred by the provisions of the 
Limitation Act then in force then unless there 
was something in the later Act or Amendment 
which could be deemed to apply retrospective- 
ly to revive claims which had already become 
barred, the new Act or Amendment could not 
be availed of for the purpose of saving limi- 
tation. IX.IU (1945) A. 896=1946 A. 58= 
3945 Ax'W.R. (H.C.) 246. Where after a suit 
on a promissory note had been decided and a 


revision under sec. 25, Provincial Small 
Cause Courts Act, is pendng, the new amen- 
ded sec. 20 of the Limitation Act comes into 
force, the plaintiff applicant cannot take ad- 
vantage of it in respect of his case. 1942 0. 
W.N*. 582=1942 O.A. 49S=A.L.E. 1942 Oudh 
508=18 Luck. 241. The amendment to see* 
20 by Act I of 1927 has made it less stringent; 
either there should be au endorsement in the 
handwriting of the person making the pay- 
ment, though unsigned, or the \vriting should 
be signed by him though not in his handwrit- 
ing. 1935 M. 245=68 M.L.J. 63. See also 
3942 Pat. 47. Under the present law all that 
is necessary is that the endorsement should 
have been signed by the person making the 
payment. It is quite unnecessary that the 
whole endorsement should have been written 
by the person making the payment. 181 I.C. 
393=1939 Rang. 112. A payment under sec. 
20 in order to save limitation must be a con- 
scious act. 37 I.O. 756=32 M.L.J. 317. See 
also 152 r.C. 501=1934 B. 287. Under the 
English Law there is a distinction between 
secured and unsecured debts as regards the 
saving of limitation by payments. But sec. 
20 contemplates debts of all kinds. Part- 
payment of principal or interest saves from 
limita'’ion a debt whether secured or unsecu- 
red, under the Indian Law. 66 C.L.J. 104 
=42 C.W.N. 18=1938 Cal. 129. Sec. 20 has 
no concern with a suit on an instalment bond 
which is governed by Art. 75 according to 
which the termiims quo is not the date of the 
payment but the date of non-payment in ac- 
cordance with the stipulation of the contract. 
58 C. 615=130 LC. 571=1931 O. 157. It 
cannot be said that sec. 20, is inapplicable 
to cases falling under Art. 75. Where the 
1st instalment due under an ins'-alment bond 
with a default clause was about to be barred 
by limit ation a payment was made towards 
it and endorsements weie made which im- 
plied that the creditor was not then to sue for 
the whole amount, including the instahnents 
not yet due, but was to hold his hand and 
allow the remaining instalments to 
become payable on itheir due dates; 
in a suit to recover only the balance 
of the 1st instalment as also the 
otlier instalments fallen due but not the en- 
tire amount it was held, that there was an 
express waiver — a waiver so clearly implied 
that there could be no doubt about if — and 
that after such a waiver the credi- 
tor was entitled to wait until there had 
been a further default or defaults in res- 
pect of which he was not prepared to sit i^e 
and in respect of which he might either sue 
for the whole amount or for the recovery 
only of the amounts already accrued due* 
and in such a ease there could be no difSl- 
culty about the application of sec. 20, Limi- 
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tatiou Act, to the amount which was outstan- 
ding out of the first insalment, for under 
the general law there was nothing whiich 
prevented the application of sec. 20 to a 
payment made on account of an instalment 
which had fallen due under an instalment 
bond. I.L.B. (1943) All. 210=1943 A.L.J. 
28=1943 All. 172. Decree directing pay- 
ment by instalments — ^Absence of defardt 
clause making whole amount payable on de- 
fault — ^Irregular payment of instalments — If 
part payment under sec. 20 — ^Limitation for 
execution : 1943 Bom. 260. A statement of pay- 
ment made in writing by the payer after the 
expiry of the original period of limitation 
is a sufficient compliance with sec. 20 if the 
payment itself was made within that period. 
19 N.L.R. 6=1923 N. 117. See also 1929 
M. 432; I.L.R. (1937) 2 Cal. 137=1937 Cal. 
284. The material date under sec. 20 is the 
date of payment and not the date upon which 
the payment is endorsed. 24 Pat.L.T. 21 = 
8 Cut.L.T. 1 = 1942 Pat. 395. A cheque pro- 
ved to be signed by a debtor and given by 
him in payment, which has been accepted by 
the creditor and duly honoured by the bank 
drawn on, would amount to an acknowledg- 
ment of payment within fiie meaning of the 
proviso to see. 20. 1941 Rang. 344. En- 

dorsement of payment on promissory note — 
Evidence to prove or disprove such payment 
— ^Admissibility. 4 A.W,B. 1342=1935 A. 
68. See also 34 LA. 27=29 A. 184 (P.O.) 
=17 M.L.L 103; 1937 C. 284; 198 I.C. 564. 
Sec. 20 of the Act does not apply to pay- 
ment of interest made beyond the period of 
limitation and such payment cannot operate 
to extend the period of limitation. 37 Bom. 
L.B. 165=1935 B. 213. The written state- 
ment is merely evidence of the fact and date 
of payment, and it is fact of payment that 
extends the period and it is the date of p8‘y" 
ment from which it is extended, (/hid^ 
See also 1937 Cal. 284=LL.R. (1937) 2 Cal. 
137, A part payment of principal, appear- 
ing in the handwriting of the person mak- 
ing it is not reqnired to be expressly stated 
as being such. 18 A.L.L 1131=1921 A. 335 
(2) =43 All. 216. See also 13 L. 448—1932 
L. 212; 131 1.0, 867=1931 A. 375; 1937 
S. 95 (section construed). But where, with- 
out there being a bare naked payment, the 
debtor expressly states in a letter that the 
payment is in full discharge, though as a 
matter of fact something more is found dne, 
far from its amounting to an admission ot 
right, there is an unequivocal denial o* 1 ^; 
Such a payment will not have the effect 
under sec. 20 of remo^g the statutory bar. 
41 LW 747=1935 M. 371=68 M.L.J. 73, 
Payment of part of debt ^without preju- 
dice” does not pr^eiit 

der this section. 17 L. 737-1936 L. 629. A 
written satement tiled in a snit which 
payment cannot be called in aid 
for the purpose of that suit itself. 39 
K. 139=1935 C. 255. Cl. (2) applies to a 
suit for recovery of mortgagc-ixmii^ by e 
mortgagee under sec. 68 of the T. P. Act. o 
8 O.L.L 660=1922 O. 102. In the case of a 


decree debt part-payment and certiffcalion 
must be made before the application for exe- 
cution is barred by limitation. 64 I.C. 72. 
=1921 C. 643. Payment of interest after the 
eviration of limitation but during vacation 
time does not save limitation. 65 0. 1210= 
1929 C. 68. See aUo 1946 O.W.N. 224. Un- 
certified payment, if furnishes starting point. 
1936 JST. 281. Payment of interest by the 
lessee to one of the mortgagees enures in fa- 
vour of all the mortgagees so as to save 
limitation. 110 I.C. 561 (2) =1928 A. 387. 
Where there is no other loan except that evi- 
denced by a piomissory note, payments of 
interest made by the boiiowei. and endorsed 
on the back of the note are sufficient to save 
limitation for a suit on the original loan 
under sec. 20 (1). 49 C.W.N. 37=1945 Cal. 
268. Applicability of section to De.kkhan 
Agriculturists^ Relief Act, sec. 3 (wj- — Suil; 
under. 44 Bom.L.R. 138=1942 Bom. 131. 

Meaning op words. — “Before the expira- 
tion of the prescribed period” — ^Meaning of. 
See 47 L.W. 726=1938 Mad. 683; 1940 

Nag. 401; 1946 O.W.N. 224; 1938 A.’W.R. 
(H.C.) 572=LL.R. 1938 A. 861=1938 A. 
606. Under sec. 20 it does not matter in the 
least when the endorsement on the document 
was made, so long as the payment itself was 
made within the period of limitation, and 
the date to be looked at is not the date on 
which the endorsement is written, but the 
date on which the payment is made. 181 
I.C. 765=11 R.R. 485=1939 Rang. 118. See 
also 8 Out.L.T. 1. _ 

The expression “person liable to pay” does 
not mean the whole entire body of persons 
liable to pay and includes one of several deb- 
tors. 90 I.C. 774=1926 C. 150; 42 O.W.N. 
18=1938 Cal. 129; see also 52 L.W. 453= 
(1940) 2 M.L.X 726; 1938 Mad. 774 =(1938) 
2 M.L.J. 33=LL.R. (1938' M. 968. (Joint 
Hindu family); 194T) Mad.'954=a94;0) 2 M. 

L. J. 369 (“Person duly authorized” in joint 
Hindu family); 47 L.W. 517=1938 Mad. 579 
= (1938) 1 M.L.J. 624 (Vendee of mortga- 
ged property authorized to pay the debt). 
See also 51 L.W. 453=1941 M. 6 =(1940) 2 

M. L.J. 726; 1938 Rang.L.R. 591=1938 

Rang. 280; Attachment and sale of movables 
of judgment debtor in execution — ^Sale offi- 
cer paying sale proceeds to decree-holder — 
If agent of judgment-debtor — Limitation,, 
if saved, 11 Cut.L.T, 54. Where the pater- 
nal grandmother of a Hindu minor executes 
a promissory note as his de fapto guardian 
for a sum due by the minor's deceased fa- 
ther on a previous obligation, any payment 
made by her within time would be one ‘l)y 
the person liable to pay the debt”. The 
question whether the de facto guardian was 
a duly authorised agent of the minor does 
not arise in such a case. The payment saves 
limitation for a suit against the minor on 
the promissory note, 56 L.W. 691=1943 M. 
W.N. 807=(1943) 2 M.L.J. 556=1944 M. 
152. A part-payment can avail not merely 
against the person making the payment or 
those deriving title under him subsequent to 
such payment, but even against other persons 
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liable in respect of the same debt, 58 M. 418 
=1935 M. 101=68 M,L.X 470, contra. The 
expression person liable to pay the 

debt’^ is not the same thing as person 

liable to piy the debt’> where there is joint 
liability. Where there are joint contractors, 
see. 21 (2) makes it clear that the payment 
of interest by one of them does not extend 
the period of lim’tation against the other 15 
P.L.T. 113=1934 P. 224. "The person mak- 
iag the payment' in sec, 20 means the per- 
son who in substance, though perhaps ^ot in 
form, makes the payment. 53 C. 163—1926 
C. 510. ^ebt’ includes money payable under 
a decree which includes both final and preli- 
minary. 49 A. 147 = 1927 A. 159; 1930 B. 
64. As to meanmg of the expression "Step- 
in-aid”, see 1932 AX.J. 1035 and notes 
under Art. 182, infra. "Writing signed by 
person making payment”— Meaning of. lo- 
LC. 501=1934 B. 287. 

A payment by cheque made by the debtor 
in favour of the creditor is a payment wh^i 
satisfies the conditions of sec. 20. 58 

406=1945 M.W.lSr. 488=1945 Mad. 515- 
(1945) 2 M.L.J. 202. 

Payment op '^nterest^^ — Meaning op 

Cases bepore Amendment Act op 1942. — 

"Interest” in sec. 20 means interest or any 
part of the interest due. 35 A. 378—11 A,L. J. 
477 Under sec. 20, the debtor must also make 
it clear that the payment is towards mer- 
est as such or in part payment of he princi- 
pal. This rule only applies where the manner 
of appropriation depe ds upon the ms'^ruc-ions 
of the debtor and failing them, on the choice 
of the creditor. But vhere there is no op- 
tion to any party at aU, e.g., nnder sm. ^ 
(f) of the Dekkhau Agreultunsts’ BeUel 
Act, under that provision of law the ^pa^ 
ment by a debtor must first be approbated 
to interest, and the resi'^ue, if any, Ijas to 
be credited towards the principal m spite ot 
any agreement to the contrary. A payment 
by an agriculturist-debtor must ^ therefore 
be taken to be a payment towards interest as 
such and would save limitation under sec. 
of the Limitation Act, though he does not 
indicate so in the endorsement of 
45 Bom.L.B. 178=1943 Bom. 115. 
of interest "as such” by the debtor clearly 
implies an appropriation of 
interest by the debtor himself and 
excludes the creditor's right 
priation. The mere fact that a 
payment is made towards P™®^P^ 

and interest where both are due and the si^ 
paid does not exceed the 
^nnot involve the implication that any part 
of the payment was intended by the debtor 
to go towards interest. Such a payment is a 
payment generally on account or an open 
payment and cannot be regarded as a p^ 
ment towards interest as such within tne 
meaniag of s^^e. 20 of the Limitation Act. 57 
L.W. 280=1944 Mad. 398 (2)=(1944) 1 M. 
L.j. 347. The addition of the interest due 
to the principal amount by consent of 
debtor, is pavment for interest. 11 I«U. 
552=13 Bom.L.B. 482. See also 30 I,C. 


777 (1)=1915 M.W.N. 755; 29 1.0. 422=4 
L.W. 553. A payment for interest by a 
judgment-debtor foi loan bearing no inter- 
est 'will not extend limitation. 35 I.C. 177 
=22 C.W.N. 325. Under sec. 20 the pay- 
ment of interest must have been made as 
such either by express declaration, or under 
ciicumstanees from which such an intention 
on the part of the debtor may be inferred. 
20 I.C. 857=19 C.W.N. 237; also 19 I.C. 
825; 72 LC. 492=1924 P. 169; 31 LC. 101; 
46 LC. 532. See also 44 M. 544=1921 M. 
102=40 M.L.J. 218; 43 I.C. 812=27 C.L.J. 
141; 99 IC. 694=1927 M. 284; 51 M. 549 
=1928 M. 509; 40 L.W. 595=1934 M. 656; 
1936 M. 848= (1937) 2 M.LJ. 54; 18 Pat. 
253=1939 Pat. 389; 14 Luck. 588=1939 
Oudh 141; 15 Luck. 524=1940 Oudh 179; 
16 P. 27=1937 Pat. 410; 41 Bom.L.B. 455 
=1939 Bom. 252; 1937 Pat. 583; 42 P.L. 

K. 638=1940 Lah. 442. Where interest is 
not paid as such, that is, the debtor does 
not clearly mention that the payment by 
him was to be appropriated towards inter- 
est ,it cannot be considered to have been 
paid by him towards principal. 1935 A.L. 
J. 23=1935 A. 47. It cannot be inferred 
that he paid interest as such from the fact 
that at the time of the payment interest in 
excess of the amount paid is due. 1935 A. 

L. J. 23=1935 A. 47. The ejffeet of the pro- 
viso inserted to sub-sec. (1) of sec. 20 by 
the Amend’ng Act of 1927 was to remove 
the distinction between the two kinds of 
payments as to all payments made after the 
1st day of January, 1928. Though as to pay- 
ments made before that date the words "as 
such” in the 1st part of the sub-section have 
some significance, because they make it clear 
that in the case of a payment towards in- 
terest which is not required to be evidenced 
by writing it should be clear that the pay- 
ment was in fact towards interest and not 
left as a matter of doubt, those words are 
not material and have no significance as to 
payments made after that date. 16 Pat. 
294=18 Pat.L.T. 563=1938 Pat. 183. After 
the 1st of January, 1928, it is a matter of 
indifference whether the pavment is of inte- 
rest or principal or both. So where a debtor 
makes a pavment and acknowledges it in 
his own handwriting that it is in respect of 
the debt, but does not specify whether if is 
towards principal or interest, the acknow- 
ledgment gives a fresh period of limitation 
under sec. 20 of the Limitation Act. If the 
acknowledgment is merely of a payment 
without identifying the debt, it would not 
be sufScient, Under the amended section it 
•is unnecessary to prove that the payment 
W'is towards interest. I.L.E. (1939) Nag. 
235=1939 N.L.J. 205=182 I.C. 572=1939 
Nag. 356. See also 16 Pat. 294=1938 
Pat. 183. A payment intended to be made 
towards principal is effective to start a fresh 
period of limitation and it does not matter 
that the creditor afterwards changed his 
mind and chose to regard the payment as 
one towards interest. 1935 A.L.J. 304= 
1935 A. 58. Where the payment is evi- 
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deuced by a writing which is signed by the 
person making the payment, it makes no 
difference whether the payment is held to 
be for interest or for principal or for both. 

58 M. 418=1935 M. 101=68 M.L.J. 470. 
The carrying forward of a balance includ 
ing certain items of interest does not amount 
to payment of interest within the meaning 
of sec. 20. The effect of a payment of in- 
terest must be to lessen the defendant's lia- 
bility on that account. 152 I.O. 319=1934 
K 219. Payment of interest saves limita- 
tion even though a part of the principal is 
paid at the same time. 1923 M.W.N. 664 
(1)=1924 M. 123. A purchaser of mort- 
gaged property at a Court auction, is a per- 
son ^diable to pay the mortgage debt” with- 
in sec. 20 and therefore if he pays into 
Court a sum equal to the amount due for 
('osts and an excess equal to the amount of 
interest, the excess must be regarded as 
payment on account of interest as such. 44 

M. 544=40 M.L.J. 218. An intention to 
pay interest as such ought not to be infer- 
icd merely from the creditor's^ appropriat- 
ing payments in accordance with his legal 
power. But if the method of appropria- 
tion is determined at the outset by express 
contract between the parties, specific appM- 
priation is not necessary. 19 I.C. 849—9 

N. L.R, 78. The mere appropriation by the 
creditor of the payments to interest is not 
‘^uch an indication. 19 I.C. 825; 1927 M. 
110=98 I.C. 281. See also 1929 M. 811. 
But when the debtor consents to such ap- 
propriation, it is to be assumed to be a pay* 
ment on account of interest as such withm 
the meaning of sec. 20. 16 P. 27=18 

T. 309. A mere payment generally towards 
^^the decree amount, costs, etc.,” without 
any appropriation by the debtor 
save limitation under sec. 20. See 
0 479; 1930 0. 287; 1946 P. 404 (Effect 
of mere open payment). But under certain 
circumstances, it may be pressed to have 
been made for interest, and limitation ex- 
tended under this section. (22 ^2^ 

44 M. 544; 1926 L. 329, E.); 1934 M^5- 
68 M.L.J*. 40; 1937 A.M.L.J. 118. .Where 
it had been agreed between the parties that 
interest would be paid first and that any- 
thing paid by the debtor would go first to- 
wards interest, aud the payments made were 
appropriated towards interest from time to 
time, it must be held that any payment made 
was towards interest as such and ms suffi- 
cient to save limitation. 1937 P. No- 

where mortgagor was director and auditor 
of a Bank, and Bank credited sums which 
became due to him from time to time by the 
Bank towards interest due on the mortgage, 
and when it was being done wtth his know- 
ledge and acquiescence, held, it could save 
limitatioa. 1936 M. 946. Where, in a suit 
to recover arrears of maintenance, the 
tiff relied on certain payments to save limi- 
tation. Eeld^ that as it was not proved 
that tho«!e payments had been made as tw- 
terest, they did not operate to save smt 
from the bar of limitation. 146 1.0. 1033 


= 1934 P. 244. The holder of a decree 
payable by instalments can, after applying 
for execution, extend the period of limita- 
tion by enteiing the payment: of interest to- 
wards the overdue instalments. 60 I.O. 935 
=14 S.L.E. 198, If either the creditor or 
the debtor by himself goes on adding inte- 
lest to principal in his own books, even 
though the same may be in pursuance of the 
oiiginal agreement, there would not be each 
time it is done a fresh payment by the judg- 
ment-debtot to the creditor so as to extend 
the peiiotl of limitation under see. 20 of 
the Limitation Act. In order to amount to 
payment of inteiest under that section addi- 
tion of interest to principal must be the 
result of an agieement between the parties 
on the date of such payment. 62 All. 480= 
123 I.C. 820=1930 A. 467. On this section 
see the effect of the Amending Act of 1942. 
“Inteiest as such'’ — ^^‘Person liable to pay 
the debt”— -Moitg age deciee — Subsequent 

payment by moitgagor towards principal, 
interest and costs of deciee and endorse- 
ment in copy oi d-^cree — ^Mortgagor parting 
with entire mortgaged pi operties before 
payment — ^Personal liability not enforceable 
at time of payment — ^Payment — If saves 

limitation for execution. 21 Pat. 330=1942 
Pat. 363. ^ 

Appropriation. — See 16 Luck. 113—1941 
Oudh 56. A plaintiff wishing to avail of sec. 
20 has in the case of an ^open' payment, to 
piove that he appropriated the sum towards 
the principal debt befoie the expiiy of the 
period of limitation for a suit on the docu- 
ment in question. Though the writing eyi- 
deneing the payment may come into exis- 
tence at any time, the creditor's act of ap- 
propriation of the payment to the p^rincipa 
debt, is a very different matter. The lan- 
guage of sec. 20 cannot be regarded as 
satisfied unless within the preserffied period 
the creditor has in the exercise of his right 
done something which treats the Payment as 
made on account of principal. 
a definite appropriation to the principal deb 
made by the creditoi 
period, the manner in which the 
been dealt with by the creditor in his oto 
books of account will 
eient. But if it be true that until 
expiiy of the prescribed period the creditoi 
has treated the^ sum as pa^ on account of 
interest or has not done 

as paid on account of principal, then under 
the amended sec. 20, Limitation 

“( 19407 ^ 470 = 
44 CW.N. 625=42 Bom.L.E- ®40— 1940 A. 
L J Sr=1940 P.O. 63 = (1940) 1 MX.J. 
895 f B 0 V See also 224 I.C. 65—1946 P. 
404 ^ A payment made by a debtor^ without 
any appropriation as between principal and 
intoest would not amount to a payment of 
interest as such within the meaning of 
20 45 P.L.B. 407. Although it i^_cpen to 

a creditor to treat a payment by his debt^ 
; as a payment towards interest or as pay* 
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meat towards priaeipal, provided he makes 
the appropriation within the period of limi- 
tation, he obviously cannot be allowed to 
appropriate it towards principal during the 
course of the suit when he has in fact ap- 
propriated and notified the defendant that 
he has appiopriated it to interest. There 
is a definite distinction for the purpose of 
saving limitation between an appropriation 
by a creditor to principal and an appropiia- 
tiou by a creditor to interest. An appro- 
priation by a Cl editor to principal will save 
limitation if the appropriation is made with- 
in the presciibed period, even though the 
approprition is not notified until after the 
prescribed period. But an appropriation to 
interest wiU not save limitation if made by 
the creditor alone, because the words ^^pay- 
ment of interest as such^^ in sec. 20, Limi- 
tation Act, aie a clear indication that the 
intention of the debtor making the payme»t 
is what counts; and if the debtor has not 
indicated any intention that his payment 
should go towards interest, it is not open 
to the creditor to make up his mind for him. 
45 Bom.L.B. 1014=:A.I.B. 1944 Bom. 37 
See aho 1942 Pat. 395; 1945 Pat. 271; 1945 
P.W.N. 178; 1943 All. 289=I.L.E. a943) 
All.^ 598. Under sec. 20 the following pro- 
positions dealing with various aspects of 
part payments by^ the debtor can be laid 
down; — (1) If it is claimed that the debtor 
has made a payment towards interest, this 
can only save limitation if it is shown that 
interest was paid by the debtor, as such, 
that is to say, the intention of the debtor 
must be shown to have been that the pay- 
ment should go towards interest, (a) It 
IS, however, not necessary that this inten- 
tion should have been made clear at the time 
of the payment; (b) It may be proved not 
enly by statements made by the debtor at 
the time of payment but in any other man- 
ner as may clearly appear from the circum- 
stances. (2) If the debtor at the time of 
payment specifies that the payment was to- 
wards principal, this would obviously save 
limitation. (3) If, however, the debtor 
makes an ^^open payment”, that is a pay- 
ment without appropriation by him (debtor) 
either towards inteiest or in part pa 3 rment 
of the principal, the creditor may appro- 
priate it towards principal or interest, (a) 
If the creditor approprites it towards inte- 
rest, limitation will not be saved because 
the payment is not made as such; (b) If. 
however, the creditor approprites the pay- 
ment towards part payment of the princi- 
pal, limitation will be saved provided the 
appropriation is made before expiry of limi- 
tation. Such appropriation need not be 
made^ at once but it must be made before 
the Imitation has expired; ( 0 ) If the appro- 
priation is once made by the creditor to- 
wards interest, he cannot transfer it subse- 
quently towpds principal. (4) If the pay- 
ment made is a sum larger than the amount 
due at time of payment as interest, a 
part of it will necessarily be presumed to 
have been made (towards the principal and, 
therefore, this payment will save limitation. 


(5) If the debt due does not bear interest, 
the payment again must necessarily be in 
part payment of the principal and, therefore, 
limitation will be esrteuded under see. 20. 
42 P.L.E. 635=1940 Lah. 513; 1940 A.L. 
J. 332=1940 All. 338; 15 Luck. 573 = 1940 
O.W.N. 647=1940 Oudh 340; 1938 Lah. 
347; 1937 Lah. 820; 1941 A.M.L.J. 106; 
1938 Eang.L.E. 591=1938 Rang. 280; 8 

Cut.L.T. 1; 1940 Lah. 106=42 P.L.R. 103. 
Where money is paid by a debtor to his cre- 
ditor without specifying whether the pay- 
ment ih towards interest or towards princi- 
pal, lea\ing it to the option of the creditor 
to appropiiate it as he likes, and the credi- 
tor appropriates it wholly towards interest 
due, there is neither a pa 3 rment of interest 
as such nor a part payment of the ji-inci- 
pal which would save limitation under see, 
20. If the debtor is shown to have con- 
sented to such appropriation 01 to have been 
aware of it, it may be treated as a payment 
of interest as such. 178 I.O. 844=40 Bom. 

L. R. 968=1938 Bom. 467. Under sec. 20, 
payment must necessarily be made by the 
debtor or his duly authorised agent. Wheie 
a ci editor who is hi possession of jewels 
pledged with him as security for a debt, 
gets them sold, and appropriates the sums 
realised towards the debt, it cannot be said 
that they are payments made by the debtor 
for interest as such or towards the princi- 
pal. 40 L.W. 270=67 M.L.X 258=1934 

M. 549. Receipt of the rent and produce 

of lands may be deemed payment for the 
purpose of siib-sec. (2). 35 C.L.X 58=1922 

C. 114; 1924 P. 169. No actual money need 
be paid. 47 L.W. 517=1938 Mad. 579= 
(1938) 1 M.L.J*. 624; 1937 Pat. 410=16 P. 
27; 1939 Bom. 252=41 Bom.L.R. 455. A 
creditor has the right to appropriate a pay- 
ment made by the debtor without instruc 
tions towards the principal, if he so likes, 
but if the creditor wants to save limitation 
the appropriation must have been made with- 
in the period of limitation and the fact that 
the appropriation has so been made within 
the period of limitation can appear from 
the account books of the creditor. I.L.E. 
(1941) All. 291=1941 O.W.N. 293=1941 

A. L.J. 50=1941 All. 132. Under sec. 20 
payments towards interest must be made as 
such. 87 I.C. 746=1925 0. 1030; 90 LC. 
774=1926 0. 150; 28 Bom.L.R. 569=1926 

B. 423. See also 55 A. 632=1933 A. 453 
(2)=40 L.W. 595=1934 M. 656. Where 
payments are made By a debtor, but there is 
nothing to show, if it is for principal or 
interest, the Court is entitled to find 
on evidence for what purpose the payments 
were made. 1926 0. 150=90 1,0. 774. Pay- 
ment of interest must be proved to be ac- 
tually made; creditor's admission of receipt 
is not of much weight in saving limitation. 
51 M. 549=1928 M. 509; 7 R. 522=1929 R. 
339; 1931 S. 28. Debtor denying payment 
— Presumption that payment was towards 
principal and interest. 22 L.W. 827=1926 
M. 183 (1). ^ee also 14 I.C. 680=1912 M. 
W.N. 754=9 Cut.L.T. 14. Payment may 
be inferred to be towards interest from the 
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usual course of dealings. 46 I.C. 532. See 
also 44 0. 567=35 I.C. 638 (2)=22 C.W.N. 
190; 51 1.0. 240 =9 CutX.T, 14. As to ad- 
missibility of oral evidence to prove pay- 
ment of interest as such, see I.L.E. 

AU. 732=1937 A.L.J. 792=1937 All. 640. 
A payment not expressly made forwards 
interest will be considered as payment to- 
Avardb principal under this section. 44 C. 
567=22 O.W.N. 190. See also 46 I.C. 532; 
52 A. 459=1930 A. 392. A debtor made a 
payment to a creditor to whom he owed 2 
debts. Mere appropriation of the payment 
by the creditor to one of the debts cannot 
in the absence of evidence to show debtor’s 
intention save limitation. 10 L. 750 = 1929 
L. 288. 

Mode of Payment. — As to mode of pay- 
ment, see 44 B. 500=22 Bom.L.It. 385. 
Wheie payment is made in respect of the 
principal and intei est due under a decree, 
sec. 20 comes into play and an application 
tor execution of tlie decree made within 
three years from the date of the payment is 
within time. 32 S.L.R. 415=47 L.W. 606 
=42 C.W.N. 509 = 1938 A.L.J. 150=1938 
O.W.N. 310=172 I.C. 999 (P.C.). It is 

unnecessary nmder sec. 20 that money should 
actually pass as a settlement of account may 
be as effectual as a leal payment. A trans- 
action whereby the parties agree that an 
amount previously due by the creditor to the 
debtor bhall be treated as amount paid by 
the latter to the fdrmer, is in substance iden- 
tical with a transaction where the debtor 
receives actual payment and pays the amount 
back to the" creditor and gives a fresh period 
of limitation from such date. 174 I.C. 585 
=1938 Pat. 139. Mere entering of a ficti- 
tious payment could not amount to payment. 
What the statute required was a payment or 
at least something which was tantamount to 
a payment. 168 I.C. 152=1937 A.L.J, 166 
=1937 A.W.R. 138=1937 All. 260. Part 
payment and acknowledgment! — ^Distinction 
between — Settlement of accounts — ^Accounts 
stated, effect of. 36 C.L.J. 228=1923 C. 71. 
Payment by labour saves limitation. 35 I. 
0. 480=3 L.W. 552. Rendering ser^ce may 
be equivalent to payment of interest. 33 
LO. 134. If a cheque is delivered to a payee 
by way of payment and is received as such 
by him, it operates as a payment. 1925 0. 
937=29 C.W.N. 496=87 LC. 508; 1930 A. 
392=52 A. 459; I.R. 1931 S. 29=129 I.C. 
909=1931 S. 28, Poll, 42 0. 1043; 1937 S. 
95. Land held under mortgage, not reg^o- 
tered — Receipt of produce not payment of 
interest. 21 I.C. 281=9 N.L.R. 140; 36 C. 
L.J. 228=1923 C. 71. It is not necessary 
that payment of debt should be actually 
made in money. Any arrangement by which 
a discharge is effected has the same effect. 
36 I.C. 77; 1923 C. 71=36 C.L.J. 228; (1938) 
1 M.L.J. 624=1938 Mad. 571; 42 C.W.N. 
548=1938 Cal. 538=I.L.R. (1932) 2 0. 320 
^Payment by cheque is good to save limita- 
tion). See also 1929 M. 432. Taking of 
the profits by the plaintiff amounts to pay- 
ment of interest under sec. 20. 25 I.C. 933 


= 7 L.B.R. 138. See also 21 I.C. 281 = 9 N. 
L.R. 140. But see 144 I.C. 641=1933 L. 
741. Where a mortgagee with possession 
was not in fact given possession, but how- 
ever collected some rents, it was held that 
it was not effective to save Umitation. The 
section requires a payment or at least some- 
thing which tantamounts to a payment. 1937 
A.L.J. 166=1937 A. 260. See also 199 1. 
C. 710; 198 I.C. 816= (1941) 1 M.L.J. 116. 
Wheie a surety undertook to be responsible 
for pait of a debt and creditor accepted 
the same and made a fictitious, entry of pay- 
ment in his accounts, it would not amount 
to 'payment’ as contemplated by this section. 
(IhidJ) Where the defendants undertook 
to pay certain decretal debt and made cer- 
tain payments and did not deny their liabi- 
lity. Held^ that such payments were sufS- 
cient to extend the period of limitation. 
1937 G. 226=172 I.C. 121. 

Palt Payiment of Principal. — ^Pait pay- 
ment of principal poition of decretal 
amount gives fresh staiting point. 45 I.C. 
903=46 C. 22; 14 L. 580=1933 L. 341; 
1933 A. 363 = 55 A. 280. See also 44 B. 
.392=56 I.C. 429. Where on one side of the 
page of the account book is noted the ad- 
van<'e of the capital amount and on the 
other side exactly opposite are noted the 
payments alleged, the only possible way to 
interpret such entries is that the amounts 
aie debited against entries on the other side. 
1941 A.M.L.J. 106. Where a claim is for 
principal and interest but the decree does 
not bear interest, any payment by judgment- 
debtor should be taken a^ payment towards 
principal and therefoie it should be in the 
handwriting of the judgment-debtor or his 
agent duly authorized. 38 I.C. 293. [After 
the amendment by the Act of 1927, pay- 
ment whether for interest or principal must 
be in writing signed.] Endorsement regard- 
ing part payment of debt must be by the 
person making payment. 108 I.C. 727 (1) 

=1928 L. 157 (1)=49 C.L.J. 37=1929 C. 
432; 30 Bom.L.R. 500=1928 B. 417=52 B. 
356. A cheque signed by a debtor and given 
in part payment of a debt would save limi- 
tation provided the cheque is duly honoured, 
42 C. 1043=19 C.W.N. 724; 1933 L. 741 = 
144 I.C. 641. See also 1938 Cal. 538=r.L,R. 
(1938) 2 C. 320. If the cheque has been ac- 
cepted by creditor before e^iry of limita- 
tion, for saving limitation it is immaterial 
that the cheque has actually been cashed 
after period of limitation. 14 L. 580=1933 
L. 341. See also 1937 S. 95. The proviso to 
sec. 20 is applicable to payments of instal- 
ments fixed by and payable under a bond; 
payment of each instalment is to be regarded 
as a part-payment of the principal amount 
due on the bond. 35 P.R. 1913=16 LC. 961. 
Alleged part-payments made within three 
years but certified to the Court under O. 21, 
R. 2 more than 3 years after the date of the 
first application would extend the period of 
limitation. 29 M.L.J. 669=31 I.C. 318. See 
also 1936 Nag. 281; 42 C.W.N. 509 (P,C.). 
It is true that the payment has to be madtie 
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within the prescribed period but the Act does 
not provide that the acknowledgment is to 
be made within that period. It is the pay- 
ment and not the acknowledgment which ex- 
tends the period of limitation. The acknow- 
ledgment is merely a matter of evidence and 
provided it is signed before the suit is com- 
menced, it is sufficient. (17 M. 92, Rel. on). 
1937 C. 284=LL.E. (1937) 2 C. 137=1938 
Mad. 601= (1938) 1 M.L.J. 620. Burden of 
proving that a payment made by defendant 
saves limitation under sec. 20 rests on the 
plaintiff. 22 I.C. 959; 35 P.L.R. 529=1934 
Lr. 475. ^ Agent transgressing his authoiity 
cannot give the creditor the benefit of sec. 

20. ^ 1925 M. 703=48 M.L.J’. 506. Suit on 
basis of ^^Sarkhat’^ — ^No mention of interest 
either therein or in endorsements of pay- 
ments — ^Payments, if must be regarded as 
payments of principal. 1935 A.L.J. 057= 
1935 A. 605 (F.B.). As to applicability of 
sec. 20 to suit under sec. 3 (w) of the Bek- 
khan Agri. Eel. Act, see 45 Bom.L.E. 1065. 

Payiment b\ whom — Authority to pay. 
— Sec. 20 does not limit the extended period 
to the person who really makes payment, and 
the payment of interest by one of the deb- 
tors will give an extended period of limita- 
tion to the debt in respect of which the pay- 
ment is made. If the debt is one, and indi- 
VMible, payment by one will interrupt limita- 
tion against all he debtors unless they can 
come within the exception laid down in sec. 

21. But if the debt is susceptible of divi- 

sion and though seemingly one consists 
really of several distinct debts, each one of 
which is payable by one of the obligors 
separately and not by the rest, sec. 20 will 
keep alive that debt or rather the portion of 
the debt which has got to be discharged by 
the person who has made payment of inter- 
est. It cannot affect the separate shares of 
the other debtors unless on the principle of 
agency, express or implied, the payment can 
be said to be a payment on their behalf also. 
3937 Cal. 191. The authority referred to in 
sec. 20 is an authority to make the payments, 
authority to make endorsement unnecessary. 
1927 M. 959=53 M.L.J. 555. A payment of 
interest (in respect of a mortgage debt) 
saves time not only against persons paying 
but also against the subsequent purchasers 
of the equity of redemption or subsequent 
mortgagees. 41 A. 111=47 I.C, 845; 44 C. 
L.J. 475=98 I.C. 381=1927 C. 193. Hee also 
140 I.O. 145=1933 P. 1=12 P. 73. The bur- 
den lies upon the plaintiff to prove that pay- 
ment of interest was made either by the deb- 
tor or by his duly authorised agent. 23 I.O. 
863, 8ee also 54 I.C. 802. As to payment 
by authorized agent see 3 L.L.X 250; (1940) 
2 369=1940 M. 954; (1940) 2 M.L.J. 

726—1941 M. 6. Under sec. 20 the authority 
of the agent may even be implied from the 
facts and <nrcumstances of the loan. The 
section does not require any formal authori- 
sation. 73 O.L,J. 356=1941 Cal. 643. See 
^0 19^ A.MX.J. 63. Leach, C.J., and 

(I^atanjali Sastri, J,, dissenting) 
-~3^ere a mortgagee undertakes as a part 
Ox the consideration for the mortgage to dfe- 


chaige a debt due by the mortgagor, he can- 
not be deemed to have authorUy to make a 
payment of interest or a part payment of 
principal, for purposes of sec. 20. Whether 
there is authority to make a part payment is 
a question of fact. Of course, if the person 
who is to mak“ the payment is left a discre- 
tion in the matter, his principal will have to 
suffei the consequences of a payment to ac- 
count, if the conditions of sec. 20 foi the 
saving of limitation aie also complied \nth. 
Where the mortgagee is directed to pay in 
full the debt due by the mor'-gagor, it cannot 
be said that there is any discretion left to the 
mortgagee in the matter. His duty is to dis- 
charge the debt in full and he has no autho- 
iity to do anything else. If he makes only 
a part-payment that will not bind the mort- 
gagor and cannot save limitation for a suit 
against the mortgagor. I.L.B. (1911) Mad. 191 
=1941 Mad. 67 (2) = (1941) 1 M.L.X 77 (F. 
B.). But see 1941 P.W.N. 667=1942 P. 166 
contra. A vendee had no authority to keep 
a debt alive by making a part-payment when 
he was asked to pay it by the sale-deed. 1922 
M. 401; 54 0. 179.* Where one member after 
partition rras allowed to manage the proper- 
ties on behalf of all, an acknowledgment by 
him after partition is not binding on the 
others unless it can be proved that he was 
their authorized agent under see. 21. 3 L.W. 
231=33 I.C. 986. Joint Hindu family — 
Payment by a karta binds other members. 52 
I.C. 436=31 C.LJ. 7; 6 P. 811=1928 P. 
156; see also 22 PatL.T. 1054=1941 P. 208; 
even where other minor members are execu- 
tants of a document with another person as 
guardian when such guardianship is invalid. 
44 L.W. 467=1936 M. 871. See also 48 L. 
W. 268=1938 Mad. 853 = (1938) 2 M.L.J. 
501. A payment through a messenger made 
by a manager saves limitation. 50 I.C. 862 
=23 C.W.N. 336; 1926 C. 510=53 C. 163 = 
94 I,C. 657. Payment by mortgagor after 
parting with equity of redemption saves 
limitation also as agamst purchaser. See 22 
I.a 510; see also I.L.E. (1942) Mad. 308 = 
1942 Mad. 200= (1940) 2 M.L.J. 913. The 
purchaser of the equity of redemption is a 
person liable to pay the debt and can make 
a payment to save limitation. 54 C. 179=98 
I.C. 204=1926 0. 1218. A purchaser of the 
equity of redemption in a mortgaged proper- 
ty is a person liable to pay the mortgage debt 
within the meaning_of sec. 20, and a second 
mortgagee is a person liable to pay the first 
mortgagee. Where a purchaser of the mort- 
gaged property at a sale by the Official Re- 
ceiver in the insolvency of the mortgagor 
makes a payment to the first mortgagee to- 
wards interest, falling within see. 20, and en- 
dorses the same on that mortgage deed, such 
payment starts a new period of limitation 
which affects a second mortgagee whose 
charge was created before the payment. 56 
L.W. 75=1943 M.W.N. 64=A.I.E. 1943 
Mad. 395= (1943) 1 M.L.J. 135. Payment 
to one partner of a debt due to the firm is a 
valid discharge of the debt only when the- 
payment is a money payment 9 L 
0. 116=13 C.L.J. 234. See also 41 
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M. 427=84 M.L.J. 573 = 23 M.LX 261; 
aUo 37 M. 146=25 M.LJ. 501; 28 

I.C, 845. If a mortgagor makes a payment 
to the sub-mortgagee it saves limitation also 
as against the sub-mortgagor. 44 I.C. 213= 
8 P.R. 1918. Payment by one of the mort- 
gagees saving time against all. See also 1927 
A. 209=99 I.C. 424; 1936 Pat. 361; 1938 
Cal. 129=42 C.W.K 18; 1938 Pat. 383. A 
Hindu widow can keep her husband’s debt 
alive by making payments under see. 20. 
1928 M. 972 [35 A. 227 (P.C.), Hist.]. Agent 
duly authorized to make payment— ^udge, if 
an agent. 44 M. 971=41 M.L.J. 423=1921 
M. 704. Payment of money by the Court to 
the decree-holder cannot extend limitation in 
favour of decree-holder. 87 I.C. 989=1925 
M. 703= =48 M.L.J. 506. (44 M. 971, Hist.) 
Payment by the agent through a servant is 
payment by the agent on behalf of the prin- 
cipal. 54 I.C. 318=1919 M.W.N. 797;1921 
p. 29=61 I.C. 918 = 8 0,L.J, 115. A receiver 
in a partition or administration suit authori- 
zed to pay interest on debts can, by his pay- 
ment, keep alive the debts. 26 I.C. 393=16 
M.L.T. 489. The Official Receher is not an 
agent of the insolvent and cannot acknow- 
ledge debt on behalf of insolvent. The words 
^duly authorised’ in see. 20 of the Limitation 
Act mean authorised by the debtor. 1937 
A.M.L.J. 101. Where in execution of a de- 
cree the movable property of the judgment- 
debtor is attached by a* Chagla Kanmgo 
under a warrant issued by the Court, and the 
Chahla Kanungo sells the property and pays 
the sale proceeds to the decree-fiolder, such 
payment does not save limitation under sec. 
20, Limitation Act. The warrant officer can- 
not be regarded as an agent of the judgment- 
debtor duly authorised to make such payment 
to the decree-holder, 11 Cut.L.T. 54=1946 
P. 131. A mortgagee authorized to pay off 
a debt due by the mortgagor is not his "duly 
authorized agent”. 23 LC. 810=26 M.L.J. 
509. Payment by parties and privies oper- 
ates as good payment. 17 I.C. 619=24 M.L. 
.T. 66. Where a father and his son form to- 
gether a joint Hindu family and a debt is 
conti acted by the father, the son is in the 
lifetime of the father neither a debtor nor, 
in the absence of any evidence, an agent of 
the father for the purposes of sec. 20. 47 

I.C. 655 = 5 O.L.J. 419. See now snb-sec. (3), 
Cl. (&) to see. 21. But see 6 P. 811=1928 P. 
156, contra. Where a Hindu executes a pro- 
missory note and keeps it alive, and becomes 
a convert to Islam along with his eldest son 
and dies, and subsequently his younger sons 
make payments and endorse the same, the 
payments are by persons liable to pay the 
debt and under sec. 20 limitation is saved 
not only against them but also against the 
eldest son though the latter has become a 
Mahomedan. His conversion to Islam cannot 
operate to rid him of his liability for the 
debt due under the promissory note of his 
father. I.L.R. (1939) Mad. 140=1939 Mad. 
69 =(1939) 1 M.L.J. 68. Payment by co- 
mortgagor, if binding on the other mortga- 
gors. 45 LC. 613=5 O.L.X 73; 163 I.O. 
C.C.M. — ^434 


808=1936 P. 361. See also 1941 Rang. 37. 
Pa;^ent by one co-contractor will not save 
limitation against the others under sec. 21, 74 
O.L.J. 327=1942 C. 251; 1942 C. 28=1942 
C. 25. Payment by even a, de facto guardian 
for the benefit of a minor to avoid law suits,, 
extends period of limitation against the 
minor. 40 I.C. 809. Burmese married couple 
of the cultivating class working on land to- 
gether, work i1 as partners to all intents. 
When one is temporal ily incapacitated there 
is a natural presumption that the wife has 
ostensible authority to act for both on the 
qaasi partnership and is an agent within sec. 
20. 12 1,0. 23=4 Bur.L.T. 217. Where pay- 
ment of interest is made by one defendant on 
behalf of another, limitation as against the 
latter will be saved only on strict proof by 
plaintiff, that the former had authority to 
make such payment on his behalf. 11 I.O. 
858=4 Bur.L.T. 191. Payment by one of 
several co-heirs making payments towards a 
debt saves limitation. In this case payment 
for interest by the mother who was one of the 
persoirs liable to pay the debt was held to 
save limitation as against her co-heirs also. 
1929 M. 419 = 56 M.L.J. 630. But see con- 
tra, 1937 0. 191 (Case of Muhammadan mo- 
ther and debt due on hand note). A Bur- 
mese Buddhist husband is not necessarily the 
agent of his wife. It may be that no formal 
authorization is required under sec. 20 but it 
must be shown that there was at least im- 
plied authority, 1939 Rang. 287. Payment 
of interest by one of two mortgagors keeps 
alive the mortgage and not only the personal 
liability of the person who actually pays 
interest. 119 I.C. 437=1929 A. 380. But 
see 1929 M. 881=57 M.L.J. 588. Where it 
is agreed between a third person and the 
promisor that the former would discharge 
the latter’s debt evidenced by a promissory 
note and it is clear from the promisor’s evi- 
dence that he left it to the third person to 
do so, an implied authority from the promisor 
to the third person to pay the nterest on his 
behalf as it became due is established so as 
to save limitation under sec. 20. 34 O.W.H. 

145=1929 P.C. 297 (P.C.)=57 LA. 1. Pay- 
ment by mortgagor — ^Prior assignment of 
mortgaged property to third person — Effect 
of payment against third person. See 60 C. 
87=36 C.W.TSr. 1138=1933 C. 325. 

Payrient by Principal — Effect of, 
AGAINST Surety. — ^Payment of interest ^by 
principal debtor does not save limitation 
against surety. 44 C. 978=21 C.W.N. 482= 
39 I.C. 705; *1931 O. 310=8 O.W.N. 544; 44 
C.W.N. 985=1940 Cal. 401=LL.R. (1940) 2 
Cal. 362; 20 N.L.X 140=1924 N, 41k; 28 B. 
248; 120 I.C. 576=1930 M. 112 (21; 152 1. 

0. 464=40 L.W. 479=1934 M. 639. 
But see also 21 M.L.tr • 455 ; 53 

1. C. 586; 20 N.LX 140=1924 N*. 
411. (Conflict of ruling, see cases infra.). 
See also 9 I.C. 8=21 M.L.J. 455 (2S B. 248, 
Poll.); 10 R. 398=139 I.C. 38=1932 B. 88. 
A fresh start is given to limitation against 
the surety under see. 20 by the payment of 
interest by the principal debtor. 53 I.O. 586 
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— lOo P.E, 1019. But see 44 C. 978, also 44 
I.C. 213=3 P.B. 1918; 10 R. 398=139 I.O. 
I.C. 138=1932 E. 88 contra. 

Payment by Surety — Claim barred as 
AGAINST Principal Debtor — Decree against 
Surety. — Though the liabilities of the prin- 
cipal debtor and the surety arise out of the 
same transaction the liabilities of the two 
peisons are distinct for the purpose of appli- 
cation of see. 20. Consequently^ even if a 
suit is barred by limitation as against the 
principal debtor, if the surety has made cer- 
tain payments and endorsement’s on the bond 
on which the suit is based, thus preventing 
limitation running as against him, the plain- 
tiff is entitled to a decree though as against 
the surety only. 10 R. 398=1932 E. 88. See 
also 191 LC. 608. 

Writing. — Handwriting — Part-payment 
of piincipal of the debt — Joint account — 

Written by one debtor but signed by both is 
good and saves limitation. 28 BomX.B. 354 
=1923 B. 369. The actual signature of the 
debtor is not necessary provided that the 
acknowledgment required by pee. 20 is in the 
handwriting of the person making the pay- 
n-ent. But the acknowledgment must appear 
on its face to be on account of the debt. 196 
I.C. 392. Mere signature insufficient with- 
out entiy in handwriting*. 41 B. 166=36 T. 
C. 359 = 18 Bom.L.B. 973. An endorsement 
of a part-payment of the principal bearing 
no signature or any mark of the payer will 
not extend limitation under see. 20. 28 

C.L.J. 222 = 44 I.C. 516=23 C.W.N. 930. A 
part-payment of the principal of a debt must 
in order to be operative under sec. 20 not 
only be in the handwriting of the debtor or 
his agent but it is also necessary that the wri- 
ting should show that the part-payment a 
payment towards the debt in question. It is 
not enough that the amount paid by the deb- 
tor is placed to his credit generally. 6 D.W. 
790=43 I.C. 20. See also 1929 0. 479 = 56 
G. 442; 163 I.C. 915=1935 P. 386; 1939 

Bang. 118 (Payment by daughter of person 
liable — ^Endorsement by them necessary). A 
part -payment of the principal of a debt must 
be in the handwriting of the person making 
the payment but this rule does not apply to 
payment of interest. 1914 M.W.N. 910 = 26 
I.C. 507 tl)=16 M.L.T. 505. Endorsement 
of part-payment by the manager of a joint 
family saves limitation. 6 P. 811 = 1928 P. 
156. ’ also sec. 21, sub-sec. (3), Cl. (h).l 
Limitation under sec. 20 cannot be extended 
unless the payment towards the principal is 
in the handwriting of the debtor. 62 I.C. 
297=17 N.L.B. 40=1921 N. 46. See also 
1922 P. 446; 151 I.C. 426=1934 B. 227. 
Where the person making part-payment is 
unable to write himself and therefore gets 
another person to make the endorsement for 
him and, on his behalf, the provisions of sec. 
20 ar<* vsnfficientlv complied with. 62 X.C. 
644=2 P.L.T, 355=1921 P. 476. Under 
sec 20 it is sufficient for an illiterate person 
paying the money to affix a mark below an 
endorsement wri^en by another person. 12 
l.C. 23=4 Bur.L,T. 217; 36 O.W.N. 188= 
1932 0. 440=137 I.O. 788 '(2>, In the case 


of a person who knows how to write, the 
payment must appear in that personas own 
handwriting and he cannot be allowed to 
adopt by mere signing any writing made 
by somebody else as in the case of an illite- 
rate man. 1930 B. 64. Under see. 20 when an 
agent makes a payment, it is he who should 
endorse the entry of payment and the deb- 
tor's handwriting is not required, 1 P.L.T, 
17=54 I.C. 802. Part-payment of a decree 
amount must be in the handwriting of the 
debtor to save limitation for an application 
for execution. 48 I.C. 728=4 P.L.J. 365. 
Under sec. 20 the person making a payment 
should be the person signing the writing. 35 
I.C. 375=1 P.L.J. 474. Money order coupon 
in handwriting of debtor is sufficient acknow- 
ledgment. 1930 A. 123=124 I.C. 2. 

Sec. 20 (1). — The first part of proviso to 
see. 20 (1) as amended by Act I of 1927 is 
inapplicable to a case where the aeUeged pay- 
ment of interest was made before 1st 
January, 1928. 1929 O. 479=6 O.W.N. 

776. The amendment has been made in 
favour of the creditor who is not able to 
prove the writing of the debtor not only 
relating to the f^ct of the payment but also 
to the ackno’wledgment of the fact of pay- 
ment. 14 L. 580=1933 L. 341. On this 
proviso, see also 1932 A.L.J. 1035=1933 A. 
49. !8ec. 20 (1; does not say anything at 

all about the origin of the money with which 
the part payment is made. It is quite suffi- 
cient if a part-payment is made and it is 
made by a person who is authorised to make 
it. Where two debtors are equally liable 
jointly and severally on a promissory note 
and when both of them are pressed for pay- 
ment one of them makes the payment with 
the consent of the other, the payment saves 
limitaUoii against both. 40 L.W. 590=1934 
M. 623=67 M.L.J. 908. As to effect of the 
proviso, see 16 P. 294=1938 P. 183. The 
proviso does not require that the writing it- 
self must indicate that parent was made 
towards piincipal or interest. 44 L.W. 339 
=1936 M. 848= (1937) 2 M.L.J. 54. Hor 
does it require payment itself to be made in 
any form, and a promissory note may be 
given by way of payment. 1936 M. 848. 
Where the debtor is illiterate it is necessary 
for him to sign the wilting under which the 
payment is made. The word in sec. 

20 includes in view of the definition given 
in sec. 3 (52), General Clauses Act "maMi^ 
a mark”. An endorsement by another per- 
son at the direction of the debtor making 
the payment is not sufficient for purposes of 
sec. 20 in the absence of a mark by the debtor 
himself under the endorsement. 207 I.C. 
61=16 B. Pesh. 2=1943 Pesh. 36. Where 
the question is as to whether a payment 
under a bond is towards principal or inte- 
rest for the purposes of sec. 20, no question 
of admissibility of oral evidence to prove 
it can arise because oral evidence is express- 
ly ruled out, the law requiring evidence in 
writing in the acknowledgment referred to. 
1944 A.L.W. 207=1944 O.A. (C.C.) 110= 

1944 O.W,N. 154=20 Luck. 43. 
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^[Provided that, sa\e in the ease of a payment of interest made before 
the first day of January, 1928, an acknowledgment of the payment appears 
in the handwriting of, or in a writing signed by, the person making the payment.] 
(2) Where mortgaged land is in the possession of the mortgagee, the 
. receipt of the rent or produce of such land sh^l be 

duj <aeemed to be a payment for the purpose of sub- 

section (1). 

Explanation . — Debt includes money payable under a decree or order of 

Court. 

21 , (1) The expression agent duly authorized in this behalf,^’ in sections 


LEG, EEF. 

1 Substituted by Act I of 1927. 


Sec. 20 (1) Proviso. — The proviso to 
sec. 20 (1) inserted by the Amending Act of 
1927, applies to sub-sec. (1) and does not 
apply to ^u^'-se*. t-) sec. 20. It cannot 
be said that the proviso applies to the whole 
section. 21 P.L.T. 770=1940 Pat. 512. 
Where the fact of payment appears in the 
handwriting of the debtor there is no reason 
why the said writing should not be taken as 
an acknowledgment of payment also. There 
is nothing in the proviso to sec. 20 which 
precludes the same document from being treat- 
ed as evidence of the fact of payment as 
well as an acknowledgment of the payment. 
I.L.E. (1938) 2 Cal. 320=42 C.W.N. 548= 
1938 Cal. 638. 

Decree Debt — Uncertified Payment. — 
Uncertified payment cannot save limitation. 
30 I.O. 51=9 S.L.E. 27. See also 1933 M. 
674; 1936 N. 281. Part-payment by judg- 
ment-debtor certified beyond limitation, 
when saves limitation. 101 I.C. 796=1927 
S. 268 (1). A payment under sec. 23 must 
be of such a nature that it could be an ans- 
wer to a suit brought by the plaintiff to re- 
cover the amount. 30 I.C. 51=9 S-L.E. 27 
[19 M. 340; 25 B. 496; 25 0. 852 (P.C.), 
Poll.]. 

Cl. (2). — ^Por the applicability of sec. 
20 (2) the receipt of rents and profits must 
be by a person in the capacity of a mortgagee 
only. Where a person is in possession as a 
vendee of mortgaged property, the receipt 
of rents and profits by him cannot be said 
to be only in the capacity of a mortgagee, 
even though he claims to be subrogated to 
the rights of the mortgagee by payment of 
the mortgage. I.L.E. (1943) Nag. 764— 
1943 N.L.J. 611=1944 Nag. 37. Sub-see. 
(2) to see. 20, contemplates only the case of 
mortgages and does not apply to cases of 
charges. 1943 OW.N. 85= AXE. 1943 Oudh 
211=18 Luck. 637. Where a usufructuary 
mortgagee remains in possession after a final 
decree on the mortgage has been passed, 
receipts by him of the profits must be treated 
as receipts by way of interest and each re- 
ceipt starts a fresh period of limitation for 
an aprlication for execution of the decree. 
See, 20 (2) would clearly apply even when a 
decree has been passed in favour of the mort- 
gagee, I.L.E. 1941 M. 963=1941 Mad. 737 
= (1941) 2 M.L.J. 248. See also 1940 M. 
461= (1940) 1 M.L.X 134. Mortgagee in 
possession after preliminary decree under 


invalid ^ sale — Eeceipt of rents and profits 
saves limitation for application for final de- 
cree. I.L.E. (1941) M. 739 = 1941 M. 475 
= (1941) 1 M.L.J. 388. For the applicabi- 
lity of sec. 20 (2) the receipt of ren^s and 
profits must be by a person in the capacity 
of a mortgagee. Where that person is also 
the owner of the property, the receipt of 
rents and profits by him cannot be said to 
be in the capacity of a mortgagee. Where a 
prior mortgagee in execution of a final 
decree on his mortgage purchases the mort- 
gaged property and obtains delivery of pos- 
session of the same, the receipt of rents and 
profits by him cannot’ be regarded to be a 
receipt by. him as mortgagee within the 
meaning of sec. 20 (2), so as to save limita- 
tion for a fresh suit by him on his mort^ 
gage on dispossession by the purchaser of 
the same property in execution of a decree 
on a subsequent mortgage held by a person 
who was not impleaded in the suit on the 
prior mortgage. 45 L.W. 684=1937 Mad. 
642 = (1937) 2 M.L.X 170. See also 51 L. 
W. 191=1940 Mad. 461= (1940) 1 M.L.X 
134. Where a mortgagor is left in posses- 
sion of part of the mortgaged property as 
tenant of the mortgagee, the receipt of rent 
and profit by the mortgagee should be con- 
sidered as payments of interest as such 
within the meaning of sub-sec. (1) of sec. 20 
of the Limi^'ation Act. I.L.B. (1938) All. 
218=1938 A.L.X 18=1938 All. 188; 72 1. 
C. 492=1924 P. 169- The enjoyment of 
the usufruct of the property by a person in 
possession under a void mortgage is not as 
mortgagee but as a trespasser and such en- 
joyment of the usufruct by him year after 
year cannot give a fresh start of limitation 
for a suit on the mortgage. 19 Pat. 507= 
21 Pat.L.T. 219=1940 Pat. 494. 

Sec. 20, Arts. 62 and 97 and Contract 
Act, (1872), sec. 65. — ^In a suit under sec. 
65, Contract Act, to recover the considera- 
tion paid for a void mortgage the payments 
made towards the mortgage cannot save limi- 
tation because they were acknowledgments 
of liability under the void contract and not 
aeknowled^ent of liability under see. 65 of 
ithe Contract Act. The article applicable to 
such a suit is Art. 62 of the Limitation Act 
and the period of three years begins to run 
from he date when the money was received. 
Art. 97 would not apply. I.L.E. (1943) AE. 
604=1943 A.L.X 250=1943 All. 294. 

Sec. 21: Scope and effect 49. — ^Sec. 21 
shows that for the x>urposes of that section 
the payment made by a guardian must be 
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Ageiit of person under 
disability. 


19 and 20, shall, in the case of a person under dis- 
ability, include his lawful guardian, committee or 
manager, or an agent duly authorized by such guar- 


dian, committee or manager to sign the acknowledgment or make the payment. 


(2) Nothing in the said sections renders one of several joint contractors, 


Acknowledgnient or pay- 
ment by one of several 
joint contractors, etc. 


partners, executors or mortgagees chargeable by 
reason only of a written acknowledgment signed or 
of a payment made by, or by the agent of, any other 
or others of them. 


held to be a payment by an agent duly au- 
tliorised on his behalf. The Legislature 
does not enact that for the purposes of Limi- 
tation Act the guardian shall be treated as 
an agent of h's ward. 22 Pat. 114=9 B.K. 
260=1944 Pat. 218. Agent duly authoris- 
ed’’ in see. 21 docs not include a de faoto 
guardian. Por purposes of secs. 19 and 20 
what is required is a lawful guardian, which 
a cie facto guaddian is not, and not merely 
a person who undei certain circumstances 
may have power to alienate the property of 
a minor. I.L.R. (1943) Bom. 486=45 Bom. 

L. R. 740=1943 Bom. 381. On the death of 
the father of a minor, his mother is not only 
the natural but also the legal guardian under 
Hindu Law and being such, she is also a 
law^ful guardian within the meaning of sec. 
21 and can as such acknowledge debts. 10 
OW.N. 188=1933 O. J32. See also 1939 

M. L.R. 88 (Civ.); 35 P.L.R. 661=1934 L. 

55, The bi other under the Hindu Law is 
not a lawful guardian within see. 21 during 
the life-time of the mother. 42 I.C. 472 = 
45 C, 630. Where a person executed a mort- 
gage bond and re^stered it for himself and 
on behalf of a minor as guardian and made 
an endorsement of some payment on the 
document when the minor had not attained 
majority, his acknowledgment was proper as 
he was certainly a person authorised within 
the meaning of ‘ see. 21. 38 L.W, 439=1933 

M. 713 = 65 M.L.J. 380. A person lawfully 
acting as guardian though not appointed 
for the purpose, is a lawful guardian when 
acting for the benefit of the minor. 19 I.C. 
362=24 M.L.J, 428. An admission amount- 
ing to an acknowledgment within the mean- 
ing of see. 19 made by the guardian of a 
minor appointed bv the Court is binding on 
the minor. 13 P.L.T. 509=1932 P. 337. 
But in order that such an acknowledgment 
may be effecti\e, the person so appointed 
must have acted as a de facto and not as a 
de §ure guardian in making the acknowledg- 
ment. 1932 MW.H. 1193. See also 1938 
M.W.N. 671=1938 M. 836= (1938) 1 M.L. 
3*. 251: I.L.R. (1943) B. 486=1943 B. 381 
(De facto guardian of Mohamadan minor); 
1940 Bang.L.R. 603=1941 R. 37. The autho- 
rity^ contemplated by see. 21 need not be 
special authority given for the purposes of 
making payment of the particular loan. 1933 
C.^ 826.^ A de facto guardian of a Hindu 
minor is not an agent duly aulthorised to 
acimowledge a debt on behalf of a minor 
within the meaning of sec. 21 as a de facto 
guardian caimot be considered to be a law- 
ful guardian under sec. 21; and an acknow- 


ledgment by him is not valid and cannot 
keep the debt alive against the minor. I.L. 
E. (^1939) Mad. 65=48 L.W. 268=1938 
Mad. 853 = (1938) 2 M.L.J. 501. It is weU- 
established law that in respect of a minor’s 
interest in a joint Hindu family property 
the manager of the family alone can bind 
the minor within certain limits and no guar- 
dian of property can be appointed or re- 
cognised. Where a minor has a separate guar- 
dian foi his person and for his property, it 
cannot be said that an acknowledgment by 
the guardian of his person, e.g., his mother 
falls within sec. 21 of the Limitation Act. 
The section cleaily contemplates the guar- 
dian of the minor’s property making ack- 
nowledgments on his behalf; and in the 
case of a minor in a joint family it is only 
the manager of the family who can bind the 
minoi bv a valid acknowledgment. 55 L.W. 
529=1942 Mad. 663= (1942) 2 M.L.J. £81. 
Joint mortgagors — Payments of in' crest by 
one — ^Effect, 55 I.C, 763 ; 1943 Bom. 381= 
45 Bom.L.R. 740. Where the debt is kept 
alive by pait payment and the liability of 
the debtois is several, then it should be 
proved that the payers represented the other 
persons. 32 I.C. 608; 165 I.C. 828=1936 
R. 504 (Joint promissory note). But the 
payment of interest by a debtor vloes not 
save limitaition against his co-debtors whose 
ajarent the payer was not. 59 0, 1128=36 0. 
W.N. 487=1932 C. 620. See. 21 (2) applies 
to payments made by one of the joint exe- 
cutants of a promissory note. 193 T R. 195; 
1936 Rang. 504; I.L.R. 1935 All. 258=1939 
A. 230. Sec. 21 (2) is not exhaustive and 
the test is whether the person keeping the 
debt alive had express or implied authority 
on behalf of others. 32 I.C. 608. Tne con- 
duct of the parties might show that one joint 
promisor has implied authority to make an 
aclmowledgment on behalf of the other. 25 
I.O. 927 (1)=1914 M.W.N. 792. Payment of 
interest by one of the heirs on a debt due by 
the deceased person does not save limitation 
as against the other heirs. 9 L.B.R. 78=40 
I.C. 858. See also 14 I.C. 128. Where a 
debt is due by two brothers and, on a parti- 
tion between them, it is allotted to one of 
them, payment of interest by^ such brother 
will not save limitation as against the other 
brother unless there is an implied or express 
authority conferred by the partition arrange- 
ment to make such payment of interest. 
(1929 P.C. 297, List.) 1933 C. 826; 45 L. 
W. 767=1937 Mad. 586. In the ease of a 
going partnership concern, there is a pre- 
sumption that each partner is entitled to 
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faign an acknowledgment on behalf of the 
film in the ordinary course of business. 33 
P.L.R. 584=1932 L. 456; 34 Bom.L.B. 623 
=1932 B. 316; 32 Bom.L.B. 201=1930 3. 

236; 1939 Lah. 397=41 P.L.R. 90; 1937 A. 
M.L.J. 115. The acknowledgment by one 
partner must he shoun to be impliedly autho- 
rised by others; when it was made in the 
usual course of business, it will save limi- 
tation. 56 C. 556=1929 C. 714. Pari pay- 
ment by one partner after dissolution, if 
saves limitation. 1925 M.W.N, 707 = 1926 

M. 114=50 M.L.X 67. Acknowledgment of 
liability by one partner after cessation of 
bus ness does not bind other partner. 7 L. 
403=99 I.C. 563. See aUo 1928 M. 972; 
50 All. 982=1928 A. 491. The expres- 
sion ‘'joint contractors” in sec. 21 (2) must 
be taken to include co-mortgagors. Ajo. ack- 
nowledgment or payment by one co-mort- 
gagor is not therefore effective as against 
the other co-mortgagors for the purposes of 
sees. 19 and 20. I.L.E. (1943) Bom. 486= 
45 Bom.L,B. 740=1943 Bom. 381. See also 
1942 Cal. 251=1 L.R. (1941) 2 Cal. 576. 
See 26 A.L.J. 723=1928 A. 387; 1939 Bang. 
287 (Principal and Surety). An acknowledg- 
ment not stating amount of liability acknow- 
ledged by guardian is not proper. 1928 G. 
850. An admission "by a plea ier in a peti- 
tion made in course of his business is bind- 
ing as an acknowledgment so as to give 
a fresh starting point irrespective of whether 
the pleader represents majors, or a guardian 
for minors. 133 I.O. 155=1931 A. 398. 
The word "chargeable” in sec. 21 (2) prima 
fade means every kind of chargeability 
possible by reason of sees. 19 and 20, that^ is, 
every kind of chargeability under the origi- 
nal contract, and is not limited to personal 
liab^ity only in the case of a mortgage. 30 
L.W. 677=1929 M. 881=57 M.L.J. 588. In 
the ease of a pronote executed by a Hindu 
undivided father and son, a payment by the 
father alone cannot save limitation against 
the son in ithe absence of proof that the loan 
was contracted for the benefit of the entire 
family. Mere proof that the father was 
the manager of the family cannot save limi- 
tation. [25 Mad. 220 (F.B.), Bel. on.] 195 
I.C. 52=1941 PaA. 208. See also 1944 M. 
33 = (1943) 2 M.IiX 610. Where a Hindu 
widow acting as the de facto guardian of 
the minor son of her deceised husland’s 
brother, who is the sole surviving coparce- 
ner in a Hindu family, has executed a mort- 
gage, purporting to act on his behalf but 
without legal authori/ty to do so, an acknow- 
ledgment or payment by her will not save 
limiaittion as against the minor as it cannot 
be said that she is acting as his agent under 
sec. 21 (3). I.L.B. (1943) Bom. 486=45 
Bom.LB. 740=1943 Bom. 381. A payment 
made after petition by a member of a Hindu 
family of interest due on a pr'^missory note 
executed by the managing member when the 
family was joint will not start a fresh period 
of limitation against tihe other members of 
the family, the payment haying been duly 
-acknowledged by the person who made it. 


While the family remains joint only the 
manager or his^ duly authorised agent can 
extend the period of limita‘'jon against 
family. After partition there is no manager, 
and therefore no one can extend the period 
of limitation in respect of a family debt 
so as to affect the erstwhile members. 1941 
H.W.N. 1012=54 L.W. 596=1941 Mad. 925 
= (1941) 2 M.L.J. 883 (P.B.). See. 20 does 
nut contemplate the interruption of limita- 
tion where payment is made by one judg- 
ment-debtor independently of the other 
judgmenjt-debtors. Sec. 21 (2) does not len<l 
any support to the view that payment by 
one of the judgment-debtors should have 
the effect of interrupting the running of 
limitation as against the other. Sub-sec. 
(2) of sec. 21 is merely explanatory, it does 
not lay down exceptions to the general 
principle embodied in sec. 20. I.L.B. (1939) 
All. 258=1939 A.LJ. 66=1939 A. 230. 
Where a manager and other members of a 
Hindu imdivided family are liable to pay a 
debt and a payment is made by the manager, 
it may be possible to infer from the circum- 
atanees that the payment was made by the 
managing member on behalf of the other 
members as well on the principle of implied 
agency and that in that connexion the very 
fact of his being a managing member would 
itself be a factor of impoi» ance. 58 M. 418 
=1935 M. 101=68 ML J. 470. See also 42 
C.W.N. 18=1938 0. 129; 70 0.L.X 201=44 
C.W.N. 299=1940 Cal. 137. But it would 
be different after partitfcion when there can- 
not be any manager. 45 L.W. 767=1937 M. 
586. See also I.LE. (1938) M. 968=1938 
M. 774= (1938) 2 M.L.J. 33. On the death 
of the parenjts neither by Hindu Law nor by 
custom is the grandfather recognised as the 
lawful guardian of the minor and endorse- 
ment of payments by the paternal grand- 
mother cannot bind the minor and save limi- 
tation. I.L.B. (1940) Mad. 358=1940 Mad. 
33 = (1939) 2 M.L.J. 884 (F.B.). An ack- 

nowled^en by a Hndu widow or her agent 
of a liability is binding agains'*' the rever- 
sioners to the estate of her husband imder 
sec. 21 (3). (1945) P.W.N*. 225=1946 P. 

120. The term "joint contractors” in sec. 
21 (2) also includes joint mortgagors. See. 
21 (2) must be read in conjunction with' secs. 
19 and 20. Payment of interest as such by 
one of two joint mortgagors who is not an 
agent of the other does not itself serve to 
keep alive the debt as againstfc the other who 
has not authorized the payment. The claim 
against ithe other is barred personally as 
well as against the share of the prppertv 
pledged by Fim. 1939 Bang 287; 46 L.W. 
68S=193'S Mad, 111; 1936 Rang. 504; 1940 
B.L.B. 603=1941 B. 37. See also 1943 Bom. 
381=45 Bom.L.E. 740. Payment of interest 
made by some of the descendants of a de- 
ceased mor^-gagOT binds also the o^-her des- 
cendants even though these latter were divid- 
ed from the family before the payment was 
made. Sec. 21 (2) cannot save them because 
the categories mentioned in the section are 
not merely illnstrartive, and it does not cover 
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^[(3) For the purposes of the said sections — 

(a) an acknowledgment signed, or a payment made, in respect of any 
liability, by, or by the duly authorized agent of, any widow or other limited 
owner of property who is governed -by the Hindu Law, shall be a valid acknow- 
ledgmen or payment as the ease may be, as against a reversioner succeeding to 
such liability; and 

(h) where a liability has been incurred by, or on behalf of, a Hindu 
undivided family as such, an acknowledgment or payment made by, or by the 
duly authorised agent of, the manager of the family for the time being shall be 
rleemed to have been made on behalf of the whole family.] 

22. (1) Where, after the institution of a suit, a 

Effect of substitutiBg or Yiew plaintiff or defendant is substituted or added, the 
adding new plaintiff or de- shall, as regards him, be deemed to have been 

fendant. instituted when he was so made a party. 

(2) Nothing in sub-section (1) shall apply to a case where a party is 
added or substituted owing to an assignment or devolution of any interest 
during the pendency of a suit or where a plaintiff is made a defendant or a 
defendant is made a plaintiff. 


LEG*. EEF. 

1 Inserted by Act I of 1927, follows the 
ruling in 1928 M. 972. 


cases relating to co-heirs and other persons 
who derive their liability noit from direct 
contract with the piomisee. 1930 M. 738. 

Sec. 21 (3).— Sub'sec. (3) of sec. 21, as 
amended by Act I of 1927, proltects o^y 
those acknowledgments or payments which 
have been made by or by the duly autho- 
rised agent of ithe manager of the joint 
family for fhe fime being and would ^ not 
cover a case where the status of the joint 
family had been changed prior to the da^ 
of such acknowledgment or payment. ^ If, 
however, there has been a severance of jomt 
status between the members of the family, 
sub-sec. (3) of sec. 21 would not m terms 
apply, and even though the debt or liability 
had been incurred by or on behalf of the 
joint family by its manager for the time be- 
in®, the person who was the manager oi 
the’ family at tlie date when the said debt 
or liability had been incurred by him on be- 
half of the joint family would not have the 
power to acknowledge the debt or make the 
payment as to extend the period of limita- 
tion, as he would have ceased to be the mana- 
ger of the family by the time he came to 
make the acknowledgment or payment. 4/ 
Bom.L.B. 470=1945 Bom. 511. See. ^ 21 
(2) has no application to a case of a joint 
Hindu family in which the father makes a 
payment on behalf of the family. For such 
a Vase express provision has been made in 
cl. (3) (b) of sec. 21. Where a father makes 
a payment, in order to stay the hands of the 
decree-holder in executing the decree^ and 
time was given to pay in consideration of 
the payment made, such payment is as mana- 
ger of the joint family and saves time 
against father and sons. 1938 A.L.J. 973— 
1938 Aa. 638. ’See also 1940 Cal. 137. Under 
the law of limitation as it stood prior to the 
enaclanent of el. (3) of sec. 21, a widow 
having a life estate was not competent to 


give an acknowledgment which would bind 
the leversionftrs. 1936 A.L.J. 1373=1936 
All. 858. Scope and effect of — Hindu limit- 
ed owner — ^Power to acknowledge debt — ^If 
includes power to pay barred deM. 16 P. 
45=1937 P. 40=17 Pat.L.T. 780; 1937 Nag. 
327; 1937 Mad. 586. 

Sec. 22 : Scope op. — Sec. 22 (1) contem- 
plates cases in which a suit is defective by 
reason of tRe right persons not having been 
made parties, but not eases in which the suit 
was originally^ properly instituted but has 
become defective owing to a devolution of 
interest. 20 O.W.N. 833=18 Bom.Lja. 642 
=43 LA. 113=1916 P.C. 202 (P.C.). Join- 
der after limitation of a party not necessary. 
1923 L. 438 (1). See also 1922 N. 213; 62 
I.C. 536=6 P.L.J. 463=1923 P. 88. 

Applicability. — Sec. 22 does not apply to 
cases where pro forma defendants are made 
plaintiffs. 14 I.C. 566= 8^ P.R. 1912; 139 
I.C, 535=13 Pat.L.T. 392 ==1932 P. 304. 
Nor where in a suit by the manager of a 
joint Hindu family the other members of 
the family are brought on record by amend- 
ment of the plaint. (12 B. 158, Foil.) 36 
Bom.L.B. 327=58 B. 348=1934 B. 178. 
This principle applies even where the suit 
is not by the manager, but only by a mem- 
ber. 1987 L. 193. If a party is added after 
limitation the suit is not necessarily barred 
by time against him. But if a parity who 
is not a necessary party to the sniit applies 
to be impleaded as a party after -the period 
of limitation and is added as a party, he 
cannot turn round and plead that the suit 
is barred by limifation. 1942 A.L.J. 766= 
1943 Oudh 164=18 Luck. 601. Where a 
suit is originally brought against the defen- 
dants as members of a join^- undivided familv 
and subsequently the plaintiff was allowed 
to amend his plaint by adding an alternative 
claim against them as partners, there is n) 
change in the “persona” of the parties but 
only a change in the basis on which the sann 
parties were sought to be held liable and 
with reference to them, they cannot be deem- 
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ed to be newly added under see. 22, 33 Bom. 
L.R. 1385=1931 B. 590. In a suit on 
a promissory note signed by a person on his 
own behalf and as guardian of a minor only 
lelief against the assets of the minor in the 
guardian^s hands was asked for. But subse- 
qimatly an amendment claiming lelief 
against the guardian peisonally was allow- 
ed. Seld, that the effect of the amendment 
was not to add a new person as defendant 
but to al/ter the ground on which a person 
alieady a defendant was to oe held Huble. 
Consequently once the amendment was al- 
lowed, sec. *22 did not apply. 154 I.C. 582 
=1935 M. 160. Sec. 22 (1) will 

not apply where a defendant who was made 
such by the plaintiff at the time of the insti- 
tution of the suit is transferred in that suit 
as co-plaintiff. 90 I.C. 82=1926 P. 28. The 
section applies even to cases where a person 
is added as a party ait the in&tanee of the 
Court under O. 1, R. 10. 17 S.L.R. 324=1925 
S. 181=79 I.C. 914; 6 E. 29 (P.C.). An 
amendment of a plaint which does not seek to 
bring in a new party, but only varies the 
ground on which the relief was originally 
sought or asks for a different or additional 
relief, without changing the cause of acltion, 
does not bring the case within see, 22 (1). 
It is equally clear that where a panty is al- 
ready on the record either as a plainfiff or as 
a defendant, an amendment which merely al- 
ters the capacity in which he has been im- 
pleaded to one of a diffeient character does 
not involve an addition of parties so as to 
attract the provisions of see. 22. Consequent- 
ly an amendment of a plaint by which a suit 
is converted into a representative action 
under O. 1, R. 8, C. P. Code, does not involve 
the addition of fresh parties. Such an 
amendment does noit introduce fresh parties 
and when made after the period of limitation, 
would not make the suit barred by 1 m’tation 
1943 M.W.N. 304=56 L.W. 583=1943 Mad. 
531= (1943) 2 M.L.J*. 1. The effect of strik- 
ing off a personas name from the array of the 
defendants, even if it is made under a mis- 
take, is that the suit so far as he is concern- 
ed comes tto an end. If his name is added at 
a later date a new- suit must be regarded as 
having been brought against him and if such 
is not brought within time it is barred by 
limitation. 199 I.C. 196=1942 P. 270. See. 
22 governs suits and not applications for 
substitution of legal representative. 49 I.C. 
34=15 K.L.R. 21; 1923 P. 88; 58 C. 55= 
1931 C. 385. Nor to applications under 0. 
21, R. 10. Nor to execution proceedings. 62 
I.C. .30=6 P.L.J. 358=1921 P. 180. The 
section will not apply when a suit is brought 
by an agent on behalf of a firm of partners, 
merely because it is barred when the other 
members of .the partnership are impleaded as 
co-plaintiffs. 28 I.C. 210=2 L.W. 239. Sec- 
tion applies to eases where a new plaintiff 
has been introduced and is not applicable in 
cases where there is only an amendment with 
regard Ito the description of the plaintiff. 32 
C.W.N. 396=1928 C. 485. Bee also 109 1.0. 
785=1928 N. 319. Nor to causes where de- 
fendjant has been wrongly described in plaint, 


but amended aftei wards. 162 I.C. 280=1936 
L. 147. But it would be otherwise if it 
amounts to something more than mere mis- 
description. 1936 L. 485. As to whether sec- 
tion applies in cases of mere ti ansposition of 
parties, .see 3 Luck. 241 = 1927 0. 484; 1931 
A.L.J. 86 ^ — 1931 A. 725. Sec. 22 does not 
apply when a defendanlt is made a plaintiff. 
28 I.C. 45=28 M.L.J, 147. See also 21 I.C. 
421=25 M.L.J. 452; 66 I.C. 873 = 1921 S. 
59; 1922 S. 13. Defendant adjudicated in- 
solvent pending mortgage suit— Official Re- 
ceiver added as a party. Only a continuation 
of old proceedings. 53 M.L.J. 142 = 1927 M. 
693. Suit against wiong legal lepresenta- 
tive— Proper peison added after time— Vali- 
dity . 33 P.L.R. 253=1932 L. 314. Bee also 
1942 M. 609 = (1941) 1 M.L.J. 580. 

^^WxiEN HE WAS SO MADE A PARTT'^ — INTER- 

PUETATiON — C rucial date. — Under sec. 22 (1) 
it is the date of Ifche application to add a new 
plaintiff or defendant which is material and 
not the da)te on which the party is briught on 
the record. That is the way in which the 
words ^Vhen he was so made a party^' in the 
secr^ion ought to be interpreted. I.L.R. 
(1944) Nag. 768=1944 N.L.J. 510 = 1945 
Nag. 57. 

Addition of Parties.— Sec. 22 refers only 
to the parties subsequently added; the suit 
canno fail as against the original defendants, 
merely because the plaintiffs may have lost 
their remedy as against the newly added de- 
dendants unless such a result follows from 
the nature of the suit. 33 Bom.L.R. 1385= 
1931 B. 590. Against a party subsequently 
added, limitation is to be calculated from the 
date when he has been brought on the record. 
12 I.C. 586=13 Bom.L.R. 1014; 50 M. 372 
= 1927 M. 468=52 M.L.J. 199. Bee also 55 
LA. 7 = 6 R. 29=1927 P.C. 252=54 M.L.J. 
88 (P.C.). Where an application is made 
to join certain persons as parties, they be- 
come parties to the suit from the time when 
the application is presented and not when the 
Court passes its order joining them as par- 
ties. 1930 S. 259. Section is not applicable 
in the case of transferees pendente Ute, 1930 
A. 597; see also 7 CutL.T. 49=1942 P. 185 
(2). If a party is added to a pending suit 
after lapse of the period of limitation fixed 
for the suit, the bar of limitation would not 
be saved. 85 I.C. 961=1925 M. 917; 75 I. 
C. 781=1932 Lah. 438 (1). If one of the 
several legal representatives of a creditor is 
added as a plaintiff after the expiry of the 
time prescribed for the institution of the 
suit, a suit instituted by one of the legal 
representatives for the recovery of the whole 
amount or of his share is maintainable. 1932 
L. 652. Under O. SO, R. 2, C. P. Code, once 
partners have been declared the persons 
whose names have been declared are to be re- 
garded as parties to the suit. There is how- 
ever nothing to prevent a party from- mak- 
ing a further declaration the effeot of which 
might afterwards fall to be considered by the 
Court. But if iit is made after the period of 
limitation, it will have no effect and the Court 
would regard the suit as being one by the 
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parties ^hose names were originally declared, 
60 C. 1217=37 C.W.K 1105=1934 C. 263. 
Addition of parties — ^Partnership — Suit for 
dissolution. 50 C. 549 = 1924 C. 74. When a 
partner sues only one of his partners for ac- 
eounfth of partnership and the other partners 
are added after the perod of limitation has 
elapsed, the suit must be dismissed. 143 I. 
C. 900 = 1933 S. 121. A principal cannot be 
added out of (time in the place of his benami- 
dar who is sued within time. 18 I.O. 392. 
See also 26 I,C. 860. Where a party is added 
to the suit not in order to validaite the suit 
but to settle the dispute finally, the original 
defendants cannot claim limitation from the 
date the new party is added to the suit, 1930 

A. 436. In a suit to enforce rights of trust, 
by persons interested in the trust, addition 
of more representaives ouf of time does not 
bar the suit. 9 L.W. 377=50 I.C. 353. Suit 
by deity represented by two out of three she- 
baits — Subsequent addition of third shebait 
— Date of institution of suit. See 49 C.W. 

N. 37=1945 C. 268. The date of institution 
of a suit as against a newly added party must 
be the date on which he was added as a party- 

38 I.C- 169=5 LW. 222. Where a plaintiff 
is added in consequence of the assignment of 
the rights of the original plaintiff his right 
to a decree is not affected by sec. 22. 40 M. 
722=32 M.L.J. 407. In a suit for posses- 
sion of property after declaring that a cer- 
tain alienai^iou was invalid, the alienee defen- 
dant pleaded that he held a portion of the 
property on behalf of an idol, he having 
transferred it to the idol. The idol was 
thereafter impbaded, but only after the 
period of limi ation had expired. Eel 7, sec. 
22, applied to (the case and that the suit as 
against the idol was barred by limitation. 15 
Pat.L.T. 596. If a mortgagee sues the mort- 
gagor for sale and (then after the expiry of 
twelve years from the date of the mortgage 
impleads a puisne mortgagee, his suit as 
against that mortgagee is barred by sec. 22. 
1932 M.W.N. 330. Where in a suit on a 
mortgage against some only of the heirs of 
the mortgagor the either heirs are also added 
after the period of limitation it cannot be 
said that the suit is barred as against the 
latter because the suit as filed was properly 
instituted and the estate was sufficiently re- 
presented by those against whom the suit was 
originally brought. In a suit on a mortgage 
though all the heirs of a deceased mortgagor 
are proper parities it cannot be said that in 
all cases where they are not n'oined, the Court 
cannot grant any relief to the plaintiff, 1943 

O. W.N. 105=AI.R. 1943 Oudh 218=19 

Luck. J33. Bond in favour of A — On A^s 
death suit on it by father in his personal 
right as A^s heir — Subsequent application 
for substitution of A^s minor son as plaintiff 
after limitat’on — ^Suit is governed b^r sec. 22. 

39 P,L.R. 585=1937 L. 369. See also 1940 
Lab. 262. The joinder of a person al- 
ready represented in the suit as a party to it 
is not a joinder within the meaning of sec. i 2. 
56 I.O. 38 (2). The joinder of parties after 
tune mvolves a, bar only if the joinder was 
necessary to the suit. 35 T.C. 551=10 S.LJI. 


38. The substitution of the Official Assignee 
in a suit brought by a person who has been 
adjudicated as an insolvent amounts to an 
addition of a new plaintiff. 28 Bom.L.B. 554 
=1926 Bom. 366. Suit in time — ^Joinder of 
persons subsequently — Cause of action 
against such persons accruing during pen- 
dency of suit — ^Effect of. 23 Pat.L.T. 412= 
1942 Pat. 185 (2). 

Amendment. — Amendment of a plaint with 
reference to a non essential particular made 
after time without adding a new plaintiff or 
defendant is not affected by sec. 22. 19 O. 

C. 221=36 I.O. 941. Suit on behalf of minor 
pla’nt^ — Subsequent discovery that the 
plaintiff was a major at the date of suit — ^No 
question of limitation arises by reason of 
such amendment. 100 I.O. 469=1927 C. 477. 
go also in a suit by a Chairman of a District 
Board, the amendment of the cause tiBe so 
as to make D'aitrict Board itself the plain- 
tiff. 32 C.W.N. 396=1928 C. 485. So also 
in a suit against manager of a Hindu idol 
an amendment so as to implead idol as party. 
6 O.W.N. 1036. Where in a suit insitituted 
within time agains the Government as res- 
ponsible for the administration of the rail- 
ways, the plaint described the Government as 
the^ Secretary of State for India, and the 
plaint was ^ subsequently amended after the 
period of limitation had elapsed altering the 
description to the Governor-General in Coun- 
cil as required by sec. 79, C. P. Code, as 
amended. Held, that as the claim had always 
been against ^ the same Government it could 
not be anything more than a matter of mis- 
description and that the suit was, therefore, 
not haired by limitaiioii. 46 C.W.N. 18. 

Heirs added as Parties. — ^Effect of. 39 

B. 729=31 I.C. 180=17 Bom.L.E. 685. 

Necessary Party. — ^Where in a suit, some 

persons against whom the suit is barred 
added as defendants, sec. 22 does not bar the 
whole suit, if the added parties are pro 
forma defendants against whom no relief 
is claimed. 45 B. 1009=61 I.C. 590=23 
Bom.L.E. 405=1921 Bom. 152. Necessary 
party — Suit for pre-emption- — Impleading 

one of the vendees after limitation — Effect. 
1924 L. 230. If a necessary party without 
whose pres^ee on the record the suit can- 
not he adjudicated upon has been omitted 
and is added after the period of limitation, 
the suit is barred against all the defendants. 
57 I.C. 52 ; 1937 Rang. 124. See also 26 

C. W.N. 488=1922 C. 149; 1937 R. 124. Go- 
executor added late. 1921 M. 528=40 M,L. 
J. 532=63 I.C. 104. An alienee pendente 
lite is not a necessary party to the suit. 38 
M. 535=26 M.L.J. 449; 17 Pat. 588=1939 

P. 138; 47 L.W. 665=1938 Mad. 687. In 
morlgage suits, the puisne mortgagee is a 
proper but not a necessary party. A neces- 
sary party is a proper party but a proper 
party is not always a necessary party. 1922 
P. 326; 1923 P. 651. Sec. 22 does apply to 
a ease even where a person is not a neces- 
sary party hut only a proper party to a suit 
and such a person cannot be added as a 
party after limitation period. 1929 C. 188 
—33 C.W.N, 248, If a plaintiff sues to 
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recover the joint property of two or more 
persons, and at the time of trial omits to 
join all proper and necessary parties and if 
the rights of those who ought to he added 
as parties to the suit are barred by limita- 
tion^ the suit must be dismissed for want of 
proper or defective joinder of parties. 36 
I.C. 77. The principle applies to cases 
where several persons jointly seek to recover 
the assets of a deceased person. 36 I.C. 
77. ^Vhen a suit can be, and is, constituted 
without joining certain persons as parties, 
and they are subsequently added as parties 
for the beneiit of the defendants to ensure 
tJiem against further litigation, the provi- 
sions of sec. 22 do not apply. 38 C.W.N. 
409=1934 C. 187. See also 17 Pat. 588 
=1939 P. 138; 1938 Mad. 687. Defendant 
claimed in his written statement that certain 
persons in whose possession lands of the 
deceased were should be added as parties. 
Neither trial Court nor plaintiff chose to add 
them. The case was remanded, in appeal, and 
they were added. Held, that the addition 
should be deemed to have been made when 
written statement was filed, 1937 E. 175. 

New Defendant.— Where the real pur- 
chaser was joined as a party to the applica- 
tion after period of limitation, held that the 
aduidon of ‘party after the period of limita- 
tion did not entail the dismissal of the ap- 
plication as against the newly added real 
purchaser. 1923 A. 462. New defendant— 
Clerical mistake — Misdescription of defen- 
dant— Amendment. 32 I.C. 872. If parties 
are effectively represented through those 
whose actions bind them, so that a decree 
passed against them is binding on such par- 
ties, a specific mention of the name of one such 
party subsequently made in the title of the 
suit cannot be regarded as an addition of a 
new defendant for the purposes of limita- 
tion. Buie applied to the case of members 
of a joint Hindu f amity subsequently implead- 
ed as parties to a suii in which they were 
effectively represented by the manager. 1931 
A.L.J. 4h=1931 A.* 585. ' 

NEW Plaintiff. — ^The effect of striking 
off a personas name from the array of the 
d,efendanjts, eiven if it is made under a mis- 
take, is that the suit so far as he is concern- 
ed comes to an end. If his name is added 
at a' later date, a new suit must be regarded 
as having* been brought against him, ind if 
it is not within time 'St is barred by limita- 
tion 1942 Pat. 270. Where in a suit by the 
manager of a joint Hindu ^ family junior 
members are added as parties after the ex- 
pjry of the period of. limitation, _they are 
merely formal parties and the sint 
harred 33 A. 372=38 I.A. 45=21 MX. 
J m (Pfo.) See also 1929 L. 505; 1937 
l’. 193: 22 I.C. 798=19 C.L.J. 5. New 
plaintae— Suiji amended a®. 
pany. 33 1.0. 357 (2)=30 M.L.X 57. Hinda 
joir* family— Suit in names of mmbp 
*4ith word amxed-~Ai^ndmen^^ after 

limitation by ^^Wng word 'W’. No bar 
of limS^ation. 1939 Pat. 40. ^ 

•udemption — Defendant • ampleaded 
C. C. M.— 435 ^ 


sonal capacity — ^Amendment after limitation 
for peimission to sue him as reprebenting 
unincorporated association— If addition of 
fresh party— Suit barred. 1940 Mad, 639. 
Suit in private capacity — ^Amendment of suit 
as managing direetoi^Effeet. 25 I.C. 945 
— M.L.T. 251. Partty not signing or 
verifying pleading. Wrong description of 
party. Effect. 17 I.C. 580=25 M.! .J. 174, 
Substitution of parties. — ^A person ori- 
ginally impleaded as a pro forma defendant 
but subsequently made a plaintiff is not a 
new party (to whom the provisions of sec. 22 
apply. 19 C.W.N. 1269=30 iC. 34; 105 I. 
C. 473-— 1927 O. 484; since the object of sec, 
22 (2) is to provide for cases of this nature. 
14 Pat.L,T. 252=1933 P. 239. See also 
10 Luck. 203=1934 O. 462; 40 L.W. 900= 
1935 M. 95. But the provisions of sec. 22, 
cL (2) can be availed of only in eases where 
the plaintiff and the defendant have a joint 
cause of action and not when their causes of 
action are different. 156 I.C. 455=1935 M. 
240=69 M.L.J. 30.^ The general rule enacted 
in see. 22^ is subject to certain exec»p*tions 
contained in cl. (2), one of the exceptions 
being that the rule of limitiktioii enacted in 
the main part does not apply where there has 
been a transposition of ifehe parties already 
on the record. I.L.B. '(1937) Mad. 970=46 
L.W. 375=1937 Mad. 843= (1937) 2 M.L.J. 
728. Amendments made in the plaint by the 
leave of the Judge cannot amount to an ad- 
dition or substitution of party within sec. 
22. ^ 28 I.C. 818=19 O.W.N. 1193. In a suit 
against a firm, correction of the description 
of ^ the proper representative of the firm is 
neither substitution nor addition of a new 
party. 109 I.C. 785=1928 N. 319. The 
essential difference between an alteration 
that comes under the head of mere mis- 
description and an alteration that comes 
under the head of sul)stitii,tion is that in the 
case of a misdescription there is the Sb.me 
person or legal entity throughout; merely 
the name of the person is to be altered, but 
when one person, be it a legal or o^her 
person, is to be substituted for another, then 
the alteration cannot fairly come under the 
head of misdescription. It is a case of 
substitution, and sec. 22 applies. Therefore 
an amendment of a plaint which seeks to 
substitute one legal entity for another after 
the period of limitation has passed cannot 
be allowed. I.L.B. (1939) Kar. 275=1939 
Sind 172. See also 1940 M. 639. 

Suit against wrong Defendant. — ^Where 
the mistake in the name of the defendant is 
a clerical mistake the suit is within time and 
such amendment is also within time. 32 
I.C. 872; 162 I.C. 280=1936 L. 147. Where 
a wrong person suSs on a pro-note and after 
the perior of limitation the right person is 
substituted, the suit so far as the right per- 
son is concerned, shall be deemed to be in- 
stituted on the ^te of the substitution, and 
if it is barred on that date, it shall be dis- 
missed. 1940 N.L.J. 333=1940 Nag. 274. 
Where in the same suit first one legal repre- 
sentaiftive and then another is impleaded, the 
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23. In the case of a continuing breach of contract and in the case of a 
continuing wrong independent of contract, a fresh 
Continuing braeclies and gf limitation begins to run at every moment 

of the time during which the breach or the wrong, 
as the case may be, continues. 


estate which is the object of the suit has 
been represented throughout, and there is 
no change of party ia the real sense of the 
word, so as to invoke the operation of see. 
22. 53 L,W. 501=1941 Mad. 609= (1941) 

1 M.L.J. 580. 

Suit against dead Pebson. — plaintill’ 
cannott claim the benefit of the institution of 
a suit against a dead person for the purposes 
of extending the period of limitation against 
his heirs. 47 I.O, 894=5 O.L.J. 546; 143 
I.C. 596=1933 M, 454=37 L.W. 489 and 
cases referred to /therein. Same principle 
applies to a suit on a foreign judgment 
against foreign firms which had become dis- 
solved at the time of suit, and amendment 
is afterwards sought to implead individual 
partners thereof, 38 P.LJB. 827=163 I.C. 
734=1936 L. 485. 

Sec. 23: Applicability.— Suit for dec- 
laration of a public right of way as the 
obstruction is a continuing wrong. 26 C.W. 
N. 587=1921 0. 405; 146 LC. 408=1934 
P. 34. An obstruction which prevents some- 
one from exercising a right of way falls 
within the scope of the term ^ ‘continuing 
wrong' and a fresh period of limitation be- 
gins to run under see. 23, Limitation Act at 
every moment of the time during wh’Cii the 
wrong continues. 1941 A.L.J, 706=1942 A, 
77. The word ‘wrong' in sec. 23 se<>ms to 
have been used in a restricted sense, and to 
imply something in the nature of a tort. 
1944 O.W.N. 37=A.I.E. 1944 Oudh 139= 
19 Luck. 515. There is nothing in sec. 23 
upon which a distinction can be ni'^de be- 
tween the case of an encroachment upon 
private land and that of an encroachment 
upon public land. Whether the wrong is a 
continuing one or not must depend upon 
the nature of the wrong and not upon the 
nature of the land over which it is commit- 
ted. If in the one case limitation may 
run, there is no reason why should not 
also run in the case of a precisely similar 
act committed upon public land, 22 Pat.L. 
T. 1001=1942 Pat. 188. See also 19 Pat. 
208=1940 P,W.3Sr. 829=1940 Pat. 449. Sec. 
23 is not applicable to a suit by a Union 
Board for possession of land claiming *it as 
part of a public road vested in it. 45 0. 
■W.K. 802=73 CX.J. 608=1942 Oal. 151. 
Dispossession is a trespass and in one 
sense a contniuance of possession thereafter 
is a continuance of the original wrong, but 
that^ is not the meaning of sec. 23. The 
Limitation Act must be read as a whole and 
due regard paid to its different provisions. 
It must be clearly construed in such a man- 
ner that there is no conflict between sec. 23 
and Arts. 142 and 144. Complete usurpa- 
tion of possession and occupation and con- 
sequent dispossession of the owner of the 
land is a wrong which is complete from the 


moment of ithe dispossession. It is not a 
continuing trespass of the character con- 
templated by sec. 23 of the Act. 1939 Nag. 
145. Dissolution of marriage—Suit for — 
Divorce — Cause of action. 8 O.L.J, 650= 
1922 O. 109 (2). See also 41 P.L.E. 867= 
1939 Lah. 454 (Suit for dissolution of Moha- 
medan marriage on ground of impotency). 
Suit foi restitution of conjugal rights against 
his wife. 38 Bom.L.R. 502=164 I.C. 628= 
1936 B. 289. Every act of trespass gives a 
fresh starting point for limitation. 25 L 

O. 185=12 A.L.J. 1150. The mere fact 
that a party has not availed himself of the 
earlier cause of action, will not prevent him 
fiom availing himself of a later one. 11 

P. 112=12 Pat.L.T. 755=1931 P. 285. 

Where damages are claimed for personal 
injury which is caused by throwing sulp- 
huric acid on the face, there is no continu- 
ing wrong for purposes of limitation nor does 
time run only from the time any specific 
injury is caused. 25 Bom.L,E. 1333=84 I. 
C. 796=1924 B. 290. Section inapplicable 
to a suit to recover damages for wrongful 
attachment before judgment of defendant's 
goods. 1930 M. 635=31 L.W. 675=53 M. 
621=59 M.L.J. 859. Also to a declaratory 
suit under sec. 42, Specific Eelief Act. 31 
BonLL.E. 124=54 B. 4=1930 B. 61. See 
also 1937 O.W.N, 207 (Order of Settlement 
Court recording defendanlt as under-proprie- 
tor. Suit to set aside). Where a Magis- 
trate attached a disputed property under 
sec. 146, Cr.P. Code, when plaintiff was m 
lawful possession and plaintiff sued for dec- 
laration of title and for recovery of possession, 
it was held that the case should be treated 
as one of continuing wrong within sec. 23. 
31 LC. 242=20 C.W.]Sr. 481. See also 12 P. 
261=14 PatL.T. 113=1933 P. 224; 175 T. 
0. 256=1938 Pat. 212; LL.E. (1941) Mad. 
544=1941 M. 498= (1941) 1 M-L.!. 322. 

Where plaintiff has a right to use land on 
which some sheds have been erected, as a 
passage, and^ the sheds are obstructing the 
same, there is a continuing wrong, and a 
suit for declaration of plaintiff's right and 
for removal of the sheds is governed by this 
section. 156 I.O. 390=1935 0. 405. See 

also 1940 P.W.N. 394=19 P. 844=1940 P. 
561 (Erection of hut on occupancy holding 
— Suit for ejectment). Continuing wrongs — 
Obstruction to waterflow — ^Eight of way. 
29 I.O. 385=21 C.L.X 640; 1935 M. 668= 
69 M.L.X 42. Eight of access to highway 
from plaintiff's property. 1937 L. 94. See 
also 22 Pat.L.T. 46=19 P. 208=1940 P. 
449. As to encroachment by projection 
of eves, see I.L.E. 1944 N. 753=1945 N. 
78. Continuing wrong — ^Interference with 
right of worship — Eecurring time-limit. 60 
LA. 313=12 P. 681=65 M,L.X 163=1933 
P.O. 193 (P.O.). Suit for compensation for 



S. 24 ] 


The Indian Limitation Act (IX of 1908 ). 


3475 


24. In the case of a suit for compensation for an act which does not 
give rise to a cause of action unless some specific 


Suit for compensatioii 
for act; not actionable ‘with- 
out special damage. 


Injury actually results therefrom, the period of 
limitation shall be computed from the time when the 
injury results. 


a continuing obstruction — ^Plaintiff prevent- 
ed from removing obstruction by threat of 
violence — ^Limitation runs from the last day 
to which wrong conjtinued. 1925 N. 189. 
So also in a suit for injunction against plain- 
tiff^s right to unobstructed use of light and 
air. 162 I.O. 303 = 1936 L. 334. Where ihe 
property in dispute has throughout been in 
possession of a temple, each denial of title 
of the temple to the property in dispute is 
a fresh invasion of its right and affords a 
fresh cause of action to establish its title to 
the property in dispute. (8 L. 22, Poll.). 146 
I.C. 136 — 1933 L, 920. Causing nuisance is 
a continuous wrong independent of contract 
and therefore a fresh period of limitation 
begins at every moment during which the 
wrong continues. 60 I.C. 529. Greeting 
chhappars on land belonging to another is 
not a continu'ng injury within s^'c. 23. '3 

Lah.L.J. 128=60 I.C. 20=1921 Lab. 242. 
See also 1941 Pat. 181=19 P. 852. So also 
the exclusive occupation of a building meant 
for common purposes as distinct f.om a 
building meant for religious purpose-? is not 
a continuing wrong. 135 l.C. 681=33 P,L. 
E. 180=1932 L. 220. See also 40 P.L.R. 
319=1938 Lah. 369 (Adverse possession of 
mosque by Sikhs — ^Refusal to allow Mussal- 
man to pray is no continuing wrong). Con- 
tinuing wrong — If includes discharging ram 
water on the plaintiff's roof. 56 I.C. 1003 
=2 Lah.L.J. 463. In a suit for compensa- 
tion under Land Acquisition (Mines) Act, 
the cause of action is the refusal of the pub- 
lic aurthority to follow the prescribed pro- 
cedure for ascertainiug such compensation 
if awarded, and it is not a continuing cause 
of action. 15 P. 510=1936 P. 513. See 
also 19 N.L.J. 101 (Application for reduc 
tion of rent on ground of deterioration of 
land due to construction of canal). The ob- 
struction of a stream, whether having con- 
tinuous flow or not, is a continuing WTong 
under sec. 23 and a suit for its removal is 
not governed by^ sec, 26. 43 I.O, 235=3 P. 
L.J. 51. The right of proprietors of a vil- 
lage to irrigate from a Icuhl is a recurring 
right to which sec. 23 applies. 13 Lah.L. 
T. 22. See also 46 L.W. 862=1938 M. 180. 
An omission by directors to come to any 
conclusion whatsoever on an important piece 
of business duly proposed for the decision 
of the Board is a breach of a duty which 
continues as long as the decision is deferred 
and the starting point of limitation is gov- 
erned by the third part of the tiire clauses 
in Art. 115. 1933 S. 103=143 I.C. 713. 

Venf^ee un'^ertaMng to clear prior m«mtgag0 
— Non-performance on date of sale is a breach 
of covenant — ^Breach is not a continuous one. 
87 I.C. 804 (2)=1925 A. 488; 9 A.L.J. 634 
=34 All. 429. The building of a house on 
nis holding by a tenant contrary to the terms 
of his tenancy is a continuing wrong. Limi- 


tation, therefore, does not run against the 
landlord from the moment the flist opera- 
tion of (the building is commenced, but com- 
mences definitely when it is findly eree'-ed. 
1939 Pat. 149. Surety for j n Igmont-clebtor 
undertaking to produce him on each date of 
hearing — Failure to produe him on certain 
date — ^Execution proceedings teiminating 

after several subsequent iicarings — Exeeu 
tiou against surety.* Held, that s?c. 23 had 
no application as it was not a case of con- 
tinuous breach of the surety bond and that 
the right to apply for exeendon against the 
surety accrued when the surety failed to pro- 
duce the judgment-debtor on a certain date 
and that counting the peiiod from that date,, 
the application was clearly lime barred. 
37 P.L.R. 72=1935 L. 174 (,2). See also 
171 I.C. 509 = 1937 Lah. 94 (Lessee from 
municipality ereating build i use ou public 
street and preventing plaintiff's access to 
highway is continuing wrong) ; 1941 P.L.R. 
1=1940 Rang. 276; (wrongful seizure in exe- 
cution of stranger's propert}^). An obstruc- 
tion which prevents some one from exercis- 
ing a right of way falls witUm the scope of 
the term ^conitinuing wrong' under sec. 23, 
at every moment of the time during which 
the wrong continues. 1941 A.L.J. 706=1942 
All. 77. 

Secs. 23 and 28. — ^A distinction has to be 
made between the continuance of a legal in- 
jury and the continuance of its injuiious 
effects. There is no perpetual right of suit 
under sec. 23, ou the ground that an en- 
croachment is a continuing wrong, when the 
trespass itself gives rise to rights extin- 
guishing any right of suit under sec. 28 of 
the Limitation Act. When the wrong 
amounts to dispossession of the plaintiff, 
then, even though it may be a continuing 
wrong, the plaintiff cannot recover posses- 
sion after ithe expiry of 12 yea»rs, because 
under sec. 28 of the Limitatio i Act the plain- 
tiff himself would have got no right left 
which he can enforce by s»ut. 22 P,L.T. 
1001=1942 Pat. 188. In considering whe- 
ther the particular act complained of con- 
sititutes a continuing wrong ■within the mean- 
ing of sec. 23 for which the cause of action 
arises de die m diem, it is necessary to keep 
in mind the distinction between an ^injury'* 
and the '^effects of that injury”. Where the 
injury complained of is complete on a cer- 
tain date there is no ^^continuing wrong” 
even though the damage caused by that in- 
jury might continue. In such cases the cause 
of action to the person injured arises once 
and for all, at the time when the injury is 
inflicted. If however the act is such that 
the injury itself is continuous, then there is 
a "continuing wrong^' and the <'ase is govern- 
ed by sec. 23. 191 I.C. 42=I.L.R. (1941) 

Lah. 22=1940 Lah. 359 (P.B.V 

Sec. 24. — See. 24 does not give, as the date 
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Illustration^ 

A owns the surface of a field. B owns the sub-soil. B digs coal thereout without causing 
any immediate apparent injury to the surface, but at last the surface subsides. The period of 
limitation in the case of a suit by A against 5 runs from the time of the subsidence: 

« . 25. All instruments shaU, tor the purposes of 

instruments.® this Act, be deemed to be made with reference to the 
Gregorian calendar. 

Illustrations* 

(a) A Hindu makes a promissory note bearing a Native date only, and payable four 
months after date. The period of limitation applicable to a suit on the note runs from the 
e^qpiration of four months after date computed according to the Gregorian calendar. 

{b) A Hiudu makes a bond, bearing a Native date only, for the repaymet of money within 
one year. The period of limitation applicable to a suit on the bond runs from the expiration of 
one year after date computed according to the Gregorian calendar. 

PAET IV. 

Acquisition of Ownership by Possession. 

26. (1) Where the access and use of light or air to and for any 

building have been peaceably enjoyed therewith as an 
Acquisition of right to casement, and as of right without interruption, and 
-easements. twenty years, and 


from which the time begins 10 run, the date 
on which the plaintiff becomes aware of the 
loss, hut mentions the date on whicti the 
loss aotually resulted. 164 I.C. 410=1936 
E. 310. The word ^aet’ in sec. 24 will in- 
clude omission. 24 A.L.J. 550=1926 A. 605. 
^Tnjury^’ in see. 24 includes legal injury. 
54 B. 226=32 Bom.L.R. 232=1930 B. 572. 
There is no reason for houling that sec. 24 
is only applicable to suits based on torts. 24 
A.L.J. 550. Sec. 24 of the Limitation Act 
applies only to suits based on torts and does 
not apply to a case of negligence which con- 
stitutes a breach of eont'»’act. 1938 Bang. 
LJR. 457=1938 Rang. 258 (P.B.). Suit for 
damages for breach of eontraci— -Mere breach 
of covenant by omission to pay — Suit will 
come within the language ^'f sec. 24. 24 A. 

L.J. 550. Bodily injury— Bust suit^ lor 
damages— Second suit for ^ further injury 
con'S'eiiuential on the first injury, 58 1,0. 

749=5 P.L.J. 359. The effect of sec. 24 is 
not to extend or restrict any period of limi- 
tation but to modify the dale or time 11 om 
which the cause of action arises. In a suit 
for compensation for any misfeasance or mal- 
feasanefe independent of contract and not 
•otherwise provided for, the limitation will 
be 2 years not from the d>te of malfeasance 
OP misfeasance but from <-he time wnen the 
injury results. 8 P. 776=3929 P. 24b. 

Sec. 25: Scope op. — S ec. 25 is absolute 


and there is no saving of cases in which it 
appears on the face of the contract that 
lunar months were intended by the parties. 
1927 M. 917=53 M.L.X 447. Bee also 8 0. 
W.N* 834=1931 0. 357. Instalment bond — 
Bate in Hindi. 29 I.C. 980=13 A.L.J. 486. 
Calculation of time must be according 
Ore^ori'in calendar, 47 A. 66—22 A.L.J. 
902=1925 A. 138. Computation should be 
ac^aording to the Cregorian calendar unless 
specially ©therwi^ mentioned, 102 I.C. 588 
=1927 359; A promtastry note bore both 

the RSngl’sh date, 16th 'Nevember, 1934 and 
the Halayalam date, Thulam 30, 1110, cor- 


lesponding to 15th November, 1934. In a 
suit on the promissory nvte filed on IGtli 
November, 1937. Held, that sec. 25 of the 
Limitation Act crea(tes no presumption as to 
the date of a document but merely provides 
that periods of limitation shall be worked 
out according to the Gregorian calendar. The 
question as to the date 01 the promissory 
note is one of fact to be decided by endence 
and probabilities according to sec. 96 of the 
Evidence Act. 53 L.W. 449 (1)=1941 Mad. 
587= (1941) 1 M.L.J. 502. 

Secs. 26 and 27 : [Bee also Easements 
Act, secs. 15 and 16], — Object of section is 
to make easy the establishment of rights of 
easement; it is remedial and not prohibi- 
tory or exhaustive as to tie modes of acquir- 
ing easements. 53 C. 1016=91 I.C. 712= 
1926 C. 507. See. 26 is cmcemed only with 
the acquisition of the easement and not with 
the extent of the right or with the remedv 
(in Bengal). 12 I.C. 60=39 0. 59. Bee also 
35 O.W.N. 963=59 C. 260=1932 0. 249. 

Sees. 26 and 27 do not apply to cases where 
easements are acquired under the Easements 
Act. 31 I.C. 528=29 M.L.J. 685. In view 
of the words “other easement” in sec. 26 of 
the Easements Act, it must be held that the 
section is not exhaustive, and other ease- 
ments not specifically mentioned in the sec- 
tion can be acquired ; e.g,, the right of stor- 
ing manure on land belonging to another, 
being a right which is beneficial to the en- 
joyment of the property of the persons en- 
joying that right over the land of another, 
can be acquired in the same way as other 
similar right by prescription, if the user has 
continued for the prescribed period. Where 
the right claimed and enjoyed is only over 
a small portion of a larger area, it cannot 
be said that there would be total destruction 
of the subject-matter of the easement. 
1946 Lah. (Rul.) 338=224 I.C. 286. The 
effect of the last paragraph of sec. 26 (1) 
is that a right to an easement is not perfect- 
ed until it is brought in question in some 
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suit, but when it is established in a suit, it 
becomes absolute and indefeasible. But the 
decision will not be binding on a mortgagee 
whose mortgage was of a date prior to the 
suit and who was not impleaded in the suit. 
23 Pat. 115=1944 Pat. 261. In the case of 
a claim of easement for use of water for ir- 
rigation or rights of an analogous nature, 
proof of absolute continuous user is not 
necessary. The right can be established by 
proof of periodical user, so long as the full 
period is covered, and the user has existed 
openly and uninterruptedly. Apart from 
sec. 26 of the Limitation Act, a right of 
prescription may also be claimed and esta- 
blished on the basis of immemorial user 
justifying a presumption of grant or agree- 
ment. In order to establish immemorial 
user so as to justify any presumption of 
easement by losit grant, no particular period 
has been prescribed and can, therefore, be 
said to be essential, but where such right is 
based on a claim of continuous or uninter 
rupted user alone, proof of enjoyment for 
any peiiod not exceeding 20 years — ^because 
that period is mentioned in sec. 26 of the 
Limitation Act — ^will ordinarily be consi- 
dered insufS-cient, It is the value of the evi- 
dence in the aggregate which is to be seen 
in order to determine finally whether the 
plaintiffs have established generally rtheir 
claim of a right of irrigation by proof of 
enjoyment for such a minimum period as 
would establish a case of acquisition of ease- 
ment by lost gran<t. 1946 0. 444. It is only 
when a person claims an easement under the 
provisions of sec. 26 that he must show that 
•the period of 20 years’ enjoyment of the right 
extended up to a time -within two years of 
the suit. An easement by prescription or 
long user can, howe»7er, be acquired other- 
wise than by the aid of that section, for in- 
stance, a person can show that he has enjoy- 
ed a right of easement from time immemo- 
rial in such a way as to lead to the presump- 
tion of a grant of such right. In such a 
ease, it would not be necessary for him to 
show that he enjoyed the right till -within 
two years of the suit. 45 C,W.N. 486. The 
question, even as regards an easement right 
classed under the statutory prescription is 
not one of limitation but whether the enjoy- 
ment necessary to acquire the prescriptive 
right has been peaceable and as an easement 
-without interruption for 20 years, with- 
in 2 years before suit. (Ihid.) Unless a 
suit falls under sec. 26 or 28, there is no bar 
of limitation to a defence. 59 I.C, 118=22 
Bom.L.B. 1082=45 Bom. 45=1921 Bom. 
257. See also 1926 N. 99. Sec. 26 does not 
govern a claim to take water from a iank 
where thaitt claim is based on lost grant. It 
applies only to cases of easements claimed 
by prescription. 1926 C. 291 (2). In cases 
of easements acquired by prescription, the 
English Law presumes a grant and its acci- 
denJtal loss due to lapse of time. In India, 
such a presumption is not necessary as the 
right depends on positive enactments, e,g., 
sec. 26. 1931 L. 395=12 L. 741, A custo- 

mary right of way is not an easement in the 


legal sense of that term, and even if it were 
an easement, it is not necessary for the party 
claiming it to lely on sec. 26 if the exis- 
tence o± the nghit could be otherwise esta- 
blished. A light based on custom is esta- 
blished by proof of the custom and it is 
not necessary that there should be evidence 
from which a lost grant may be presumed. 
36 C.L,J. 280=1923 C. 200. Suit for dec- 
laration of right of way — ^Affirmative proof 
of ‘actual user’ — ^Enjoyment’ — ‘Actual exer- 
cise’. 26 C.W.N. 121. A customary ri^t 
of way for all the villagers is not a case of 
acquisition by prescription and is not govern- 
ed by see. 26. 65 I.C, 509. A person may 

be said to be in ‘enjoyment’ of a right of 
way during a period of time, though he does 
not actually “use” the way every moment. 
Cessation of user for a time is not an in- 
variable indication of abeyance of enjoy- 
ment of a right. 51 I.C. 372=29 C.L.J. 421. 
Obstruction to ancient lights when amounts 
to aotionable nuisance. 31 C.W.N. 419= 
1927 C. 345. Obstruction to easement — 
Lower Court ordering injunction and resto- 
ration of staiuB quo — ^Interference. 35 C.W.N. 
963=59 C. 260=1932 C. 249. The permis- 
sion to take water through another person’s 
property is an easement within the meaning 
of sec. 26. 100 I.C. 498=1927 L. 216. In 

the case of joint property, every co-sharer 
has a light to use it, consistently with the 
rights of the other co-sharers until parti- 
tion. Where therefore one of the owners of 
a jont wall erects a wall on the top of the 
joint wall and keeps ventilators in the wall 
so erected, he does so consistently with the 
rights of the co-o-wner and hence cannot 
acquire a right of easement in respect of the 
ventilators against the eo-o-wner. 41 P.L.B. 
267=1939 Lah. 28. 

Meaning op Words. — “Interruption”,. 
“Peaceable” in sec. 26. 1931 L. 395=12 L. 

741. 

As OP Right. — The term “as of right” is 
not synonymous with “rightfully” but si^i- 
fies enjoyment by a person in the assertion 
of a right. II is enjoyment had, not secret- 
ly or by stealth or tacit sufferenee or by 
leave or favour or by permission asked 
fiom time to time on each occasion ot even 
on many occasions of using it, but an en- 
joyment had openly, notoriously without 
particular leave at any time by a person 
claiming to use it -without danger of being 
treated as a trespasser as a matter of right. 
1931 L. 395: 1936 S. 61; 1938 Pat. 423; 167 
I.a 454=38 P.LJt. 1146=1936 Lah. 905. 
See also 10 Cut.L.T. 78 (Applicability of 
section to customary right).^ Where the 
grant is in the nature of a licence and not 
of an easement, right of user by prescrip- 
tion cannot be acquired. 152 1,0. 141=1934 
Pesh. 96; 1936 L. 905. The words “as of 
right” in sec. 26 mean nec vi neo clam, neo 
precario. Twenty years’ enjoyment of a 
right to light and air after a partition, which 
however did not reserve such a right, is en- 
joyment “as of right”. 35 C.W.N, 963. See 
also 1936 Sind 61. When a right of way 
has been used peaceably and openly withonfk 
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interruption for twenty years, its user as of 
right may be legally inferred. 29 Punj.L. 
R. 567=111 I.a 196. When see. 26 talk? of 
the enjoyment of a right by a person, what 
it really means is that there must be an exer- 
cise of that right by that person. Where 
foi over twenty years the sweepers employ- 
ed by the Municipal Committee have passed 
in exercise of statutory duty over the sites 
of a person in order to reach a latrine stand- 
ing on another person’s site, and to remove 
the nightsoil therefrom the owner of latrine 
cannot claim a right of way by way of ease- 
ment in respect of this user by the sweepers 
of the Municipality because the activities of 
the sweepers are directed wholly by the 
Municipality and over them the owner of 
the latiine himself has no control. Such 
user cannot be accounted an enjoyment by 
the owner of the latrine of the right he 
claims, as an easement and as of right. 1939 
Rang. 34. Where in a suit for establishing 
an easement to surface water on Govern- 
ment land there was interruption of the user 
more than two years prior to the suit, the 
right is defeated by sec. 26. 7 R. 487=1929 

R. 300. In a suit for easement to carry 
water in a channel across the defendant’s 
land for irrigation, the mere failure to exer- 
cise the light for 2 years piior to suit does 
not extinguish the right. Nor does the mere 
fact that the plaintijQFs irrigated one of their 
■fields fiom ano^hei well affect their ease- 
meuit right. 118 I.C. 521=1929 A. 497. 
Paia. 1 of sub-sec. (1) is controlled by para. 
2. A title to easement is not complete mere- 
ly upon the effluxion of the period mention- 
ed. Until the right is brought in question 
in some suit the right is inchoate only. And 
in order to establish the right when brought 
into question, the enjoyment relied on must 
be for 20 years up to within 2 years of the 
institution of the suit. 56 C. 927=1929 C. 
542. Whether the user has been peaceable 
and open and whether the enjoyment has 
been as of right are pure questions of fact. 
(Ibid,) A mere right to fish not excluding 
the rightful owner is a profit a prendre and 
falls within S. 2 (5) of the Limitation Act and 
may be acquired by 20 years’ uninterrupted 
enjoyment under sec. 26. 148 I.C. 431= 

1934 P. 420. The right of fishing on an- 
other’s water ei^'her by himself or by hired 
men on payment of a fee per head of men 
employed is not such a right as can be ac- 
quired by prescription. 37 C.W.N. 18=1933 
C. 539. It is a little difficult to see how a 
changing and fluctuating population of a 
locality can be considered to occupy the sta- 
tus of a dominent tenement. It is true that 
certain classes of rights have been held to 
have been acquired by prescription, such 
as a right of way, or the right to bury dead 
bodies, and in all such cases a presumption 
has been made that the custom in question 
bad a lawful origin in a dedication. Where 
however a well which has been used by the 
people of a mohaUa was constructed in living 
memory and propeii*^y in it has- been chang- 
ing hands by sale, it cannot be said that 
the nser of the weE an ancient custom 


has been established for which it was neces- 
sary to trace the legal origin to a dedication 
and hence no right by prescription, as con- 
templated by sec. 26 can be said to have 
been acquired. 41 P.L.R. 536=1939 Lah. 
191 (1939 Lah. 12 is not good law). 

Requirements. — ^Where an easement is 
enjoyed peaceably and uninterruptedly for 
20 years, the requirements of sec. 26 are 
fulfilled and the right becomes absolute. 26 

I. C. 781; 37 IC. 788=4 P.R. 1917. Open 
and uninterrupted enjoyment without domi- 
nant owner’s permission is enough. 41 C.L. 

J. 379=1925 C. 788. See also 85 I.C. 81 

=1925 N. 270; 56 I.C. 728=1 L. 206. 
User as of right implies user against the 
will of the owner. 37 I.C. 788=4 P.R. 1917. 
There is a d stinction between the enjoy- 
ment of a light and actual user. Sec. 26 
contemplates enjoyment of the right claim- 
ed as easement for twenty years to be car- 
ried to a period within two years of the 
suit. The section does not speak of actual 
user. 40 C.W.N. 222. An easement of the 
supply of water from a natural stream may 
be acquired by twenty years user under the 
provisions of sec. 26. 57 P.R. 1918=46 I. 

C. 441. A person who has throughout claim- 
ed ownership of soil cannot set up an ease- 
ment of way. 1939 Rang. 34. A lessee of 
land, who owns a building thereon, can ac- 
quire by prescription a right to light and 
air against another lessee under the same 
landlord in lespeot of the adjacenf plot. In 
such cases there is no question of unity of 
ownership as regards the two tenements 
and the principle thait the possession of the 
tenant is really the possession of the land- 
lord cannot affect the situation. 43 C.W.N. 
636. Right of way — Non-user for twe years 
prior to suit. 26 I.O. 485. Obstruction — 
Pilling up channel — When amounts to. 25 
I.C. 386. Easement — ^Discharge of surplus 
water — ^Right to compel. 22 I.C. 514=19 
C.L.J. 45. 


Acquisition of easement against trans- 

EEREE PROM CROWN — ^PERIOD REQUISITE. — 
An easement against a transferee of the 
servient tenement from the Crown can be 
acquired by an enjoyment as of right with- 
out interruption for a period of 20^ years, 
and to make up this period the period dur- 
ing which the land had been in the hands 
of the Government can be tacked on. The 
word fijelongs’ in sec. 26 (2) should be given 
its plain meaning and should not be inter- 
preted by a forced construction as equiva- 
lent to ^^has belonged”. 44 P.L.R. 116= 
1942 Lah. 124. 


Onus. — ^Under sec. 26 the onus is on the 
plaintiff to prove that the user was as of 
right, 9 I.O. 66 (8 C.W.N, 359, Poll.). 
See also 18 I.C. 211. No presumptmn as 
to continuous enjoyment for 20 years from 
the fact of mere prior possession for a long 
period. 155 I.C. 966=16 Pat.L.T. 192= 
1935 P. 188. A right of fishing is an ease- 
ment under see. 26. 12 I.C. 305=14 O.L. 

J. 572; 39 C. 63=11 LC, 180=15 C.W.N. 
972; See also 37 C.W.N. 18=1933 0. 539. 
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where any way or water-course, or the nse of any water, or any other 
easement (whether afSrmative or negative) has been peaceably and openly* 
enjoyed by any person claiming title thereto as an easement and as of right 
without interruption, and for twenty years, 

the right to such access and use of light or air, way, water-course, use of 
water or other easement shall be absolute and indefeasible. 

Bach of the said periods of twenty years shall be taken to be a period 
ending within two years next before the institution of the suit wherein the 
claim to which such period relates is contested- 

(2) Where the property over which a right is claimed under sub-section 
(1) belongs to ^[the Crown] that sub-section shall be read as if for the words 
“twenty years the words sixty years’’ were substituted. 

Explanaiion . — ^Nothing is an interruption within the meaning of this 
section, unless where there is an actual discontinuance of the possession or enjoy- 
ment by reason of an obstruction by the act of some person other than the 
claimant, and unless such obstruction is submitted to or acquiesced in for one 
year after the claimant has notice thereof and of the person making or authoriz- 
ing the same to be made. 

Illustrations. 

(fl) A suit is brought in 1911 for obstructing a right of way. The defendant admits the 
obstruction, but denies the right of way. The plaintiff proves that the right was peaceably and 
openly enjoyed by him, claiming title thereto as an easement and as of right, without intenuption 
from I st January, 1890 to ist January, igio. The plaintiff is entitled to judgment. 

(i) In a like suit the plaintiff snows that the right was peaceably and openly enjoyed by him 
for twenty years. The defendant proves that the p'aintiff, on one occassion during the twenty 
years, had asked his leave to enjoy she right. The suit shall be dismissed. 

27. Where any land or water upon, over or from which any easement has 
been enjoyed or derived has been held under or by 
Exclusion in favour ^ of yi^tue of any interest for life or any term of years 
^nSieut^^ ° servient three years from the granting thereof, the 

time of the enjoyment of such easement during the 
continuance of such interest or term shall be excluded in the computation of 
the period of twenty years in case the claim is, within three years next after 
the determination of such interest or term, resisted by the person entitled, on 
such determination, to the said land or water. 

Illustration, 

A sues for a declaration that he is entitled to a right of way wer J8* s land. A proves that 
he has enjoyed the right for twety-five years; but B sho vs that during ten of these years C, a 
Hindu widow, had a life interest in the land, that on Cs death B became entitled to the land. 


LEG. REF. 

1 Substituted for ‘'Government’^ by A.O., 
1937. 


A right of fishery is an interest in land and 
falls under Art. 144 of the Act. It is not 
necessary for the plaintiff to prove user for 
20 years’ under sec. 26. 3 Pat.L,T. 53=1922 
P. 9. A ferry is not an easement within 
see. 26. 9 I.Q. 846. Ferry — ^Right to main- 
taiu — Easement — Right of easement. 5 P.L. 
J. 500=57 I.O. 516. Right of way — ^User 
by public — Presumption. 108 P.R. 1916= 
35 I.C. 458; 1922 U.B.R. 23=70 I.C. 915. 
Easement — ^Discharge of surplus water — 
Right to. 35 LC. 394=10 BurX.T. 38; 12 
I.C. 27=4 Bur.L.T. 223. The plea that the 
defendants had been using a particular Kul 
from time immemorial does not amoxmt to 
setting up a plea of easement. 1923 L. 605. 
User of intermittent nature — ^Absence of as- 
sertion of rights — ^Acquisition of right. 
1922 1m 59. Sec. 26 aUows an easement ir- 


respective of the capacity or incapacity of 
the servient owner to make grant. Tlie 
period of two years within which under the 
section a suit must be brought, if the sec- 
tion is to be availed of, should not, however, 
be confused witH the period of one year 
mentioned in the explanation to the^ section. 
The explanation only defines the interrup- 
tion contemplated by the section. 19 Pat, 
L.T, 511=1938 Pat, 423. See also O.W. 
N. 222 (Discontinuous easement — Right to 
go on another’s land to repair one’s own 
wall). User for 19 years, 6 months — ^Effect. 
46 LC. 17=48 P.B. 1918. 

In order to establish the acquisition of 
a right of fishery in a public tidal md navi- 
gable river as an easement by prescription, 
it is necessary to prove that the^ user was 
in assertion of a right other and higher th^ 
the general right of the public to fisli ia 
such river. 49 C.W,N. 539=1946 C. 12. 

Seo. 27. — Sec. 27 does not apply ^ to a 
donee or transferee from a Hindu widow ia. 
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and that within two years after CV death he contested A*s claim to the right. The suit must 
be dismissed, as A, with reference to the provisions of this section, has only proved enjoyment 
for fifteen years. 

28. At the determination of the period hereby 
Extinguishmeat of right limited to any person for instituting a suit for posses- 
to property. property, his right to such property shall 

be extinguished. 


virtue of her powers as representing the 
estate. 41 1,0. 47, 

Sec. 28: Scope op Section. — This sec- 
tion only extinguishes a right, if the remedy 
by suit is barred. It does not say that even 
a defence will be barred. 1926 N. 99=89 
I.C. 752. A suit for possession referred to 
in sec. 28, is a suit for which the period of 
limitation is prescribed by the schedule to 
the Limitation Act and hot by the Oudb 
Kent Aet, Purther the section refers to a 
suit by a person who is capable of institut- 
ing a suit and is npt one suffering under any 
disability. 1943 O.WJQ*. 99=1943 Oudh 
296, The rule of limitation is a rule of pro- 
cedure, and does not either create or ex- 
tmguish rights, except in the ease of acqui- 
sition of title to immovable property by 
prescription under sec. 28. Sec. 28, how- 
ever, extinguishes only the right to immo- 
vable property if the claim is not enforced 
within the perid of limitation, but it does 
not affect the right to movable property. 
I.L.R. (1939) Bom. 685=41 Bom.L.B. 1002 
=1939 Bom. 494. Although a right to as- 
sessment on land may for certain purposes 
be regarded as immovable property, it is 
impossible to hold that a suit to recover as- 
sessment is a suit for possession of property 
within the meaning of sec. 28. A right to 
recover assessment is a mere right of action, 
and cannot be lost by failure to bring a suit 
for possession of such property for 12 years. 
LL.R. (1942) Bom. 326=44 Bom.L.R. 288 
=1942 B- 174. If the owner whose pro- 
perty is encroached upon suffers his right 
to be barred by the law of limitation the 
practical effect is tha extinction of his title 
m favour of the party in possession. Con- 
sequently where the executor holds the pro- 
perty adversely to the heir for upwards of 
12 years on behalf of the charity for which 
it was dedicated, the title to it, acquired by 
prescription, becomes vested in the charity 
and that of the heir if he had any, becomes 
extinguished by operation of see. 28. 47 

C.W.1T. 46 (2)=1942 A.L.J. 718=56 L.W. 
8=1942 P.C. 64= (1943) 1 M.L.J. 11 (P.C.). 
Once a right to property has been extinguish- 
ed under sec. 28, there can be no question 
of that ^ right being revived or perfected by 
any action on the part of the person who 
lost that right. So where a person has allowed 
his nght of pre-emption to become barred 
by time, anything subsequently done by 
lum, on agr^ment with the vendee or tefe- 
'rence to arbitration or even a decree obtain- 
ed on the basis 'of the award, is of no avail 
and he cannot set up his time-barred right 
as a bar to another seeking to pre-empt the 
prope^. 9 Luck. 475=1934 of 3037 See 
«l«0 14 P, 424:^:16 PX.T. 183=1935 P. 


164. Extinguishment of title of the true 
owner — ^Rule as to person in whom such title 
vests thereafter. See 45 Bom.L.E. 491=1943 
B. 265. Twelve years^ adverse possession 
of land by a wrongdoer not only bars the 
remedy of the real owner and extinguishes 
his title, but confers a title on the person in 
possession. That goes to the length of saying 
that the title of real owner who had been 
dispossessed cannot even revive if, at a later 
date, he re-acquires possession. Sec. 28, 
Limitation Aet, not only deprives the real 
owner of his right in the property but trans- 
fers it to the person who has successfully 
set up his adverse possession under the sta- 
tute. Where a person remains in uninter- 
rupted and imexplained possession and^ there 
is no indication of the capacity in which he 
was in possession then prima facie his pos- 
session must be presumed to be possession 
with an intention to claim the full rights of 
a proprietor. 1941 A.W.E. (Rev.) 1072= 

1941 O.A. (Supp.) 870=1941 A.L.J. 676= 

1942 AIL 42. Sec. 28 presupposes that a 
person has, by force of limitation, lost his 
remedy by a suit for possession, and it is 
only in regard to such person that the sec- 
tion declares that his right to the property 
is extinguished. It cannot apply to persons 
who are in possession. 37 Bom.L.B, 471= 
59 B. 502=1935 B. 326. See also 40 P.L. 
R. 319=1938 Lah. 369. The institution of 
a suit for possession within 12 years of dis- 
possession is sufficient to bar the operation 
of sec. 28 although possession is actually 
obtained under the decree passed in the suit 
after that period. 46 C.W.N. 651. Sec. 28 
does not apply to a suit for setting aside 
an order rejecting a claim; and the clai- 
mant's right to the property is not extingui- 
shed by his failure to get the order set aside 
within one year of the date of the order by 
a regular suit. When the execution pro- 
ceedings including the attachment come to 
an end subsequent to the claim order, the 
claimant is not precluded from suing for a 
declaration of his title to the property after 
the lapse of a year from the date of the 
adverse claim order. 165 I.C. 84=40 C.W. 
N. 146, Suit for damages for malicious 
prosecution — Revision preferred against 
order of acquittal — Dismissal of revision — 
Limitation for suit runs from date^ of ac- 
quittal and not from date of dismissal of 
revision. 1935 O.W.!lSr, 619=1935 O. 302. 
A person who obtains possession of property 
ov9iP which he has a charge should have that 
charge satisfied before he is made to part 
with ^possession irrespective of the fact that 
his remedy to enforce the charge may be 
•barred by limitation. 144 I.O. 716=1933 
N. 199. Limitation Act should be constru- 
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ed strictly. Limitation is not extinction and 
the bar cieated by limitation does not dis- 
charge a debt save in the particular circum- 
stances mentioned in sec. 28. 40 I,C. 358 

=5 L.W. 593. Sec. 28 is limited to suits for 
for possession and does not apply in res- 
pect of suits for debts. In respect of debts 
the Act simply bars the remedy but does 
not entinguish the debts. 44 C. 425— 21 
C.W.N. 177; 1930 A. 416. Neither Sch. I 
nor see. 28 applies to defences. 1 P.R. 
1916=32 I.C. 485. Sec. 28 applies to the 
right in a tenancy in the Central Provinces. 
1927 N. 352. See also I.L.R. (1940) Nag. 
348=1940 N.L.J. 121=1940 Nag. 49 (P. 

B. ); 109 I.O. 403=1928 N. 281; 30 N.L.R. 
208=148 I.C. 733=1934 N. A right of 
property which is vested in one person is 
not transferred by the mere lapse of time to 
the person actually in possession. 45 A. 419 
=50 I.A. 202=1923 P.G. 118=45 M.L.J. 
623 (P.C.). Where a person pleads title by 
prescription he must prove possession for 
the full statutory period. Possession for a 
shorter period does not shift the onus on 
to the original owner to show that posses- 
sion became adverse within the statutory 
period. 39 M. 617=43 I.A. 192=1916 P. 

C. 21=31 M.L.X 324 (P.O.). Eight to cut 

wood from trees — ^Adverse possession. 40 
A. 461=44 I.C. 980=16 A.L.J. 345. It is 
open to a tenant encroaching upon the ad- 
joining land of his landlord which is not 
included in his lease to indicate that he 
intends to hold the encroached land for his 
own exclusive benefit and not to hold it as 
he held the land given to him on his lease. 
1939 Pat. 587. A title acquired under sec. 
28 through adverse possession by a widow, 
who claims and holds a widow’s estate, 
enures to the estate of her deceased hus- 
band and it descends upon her death ac- 
cordingly. Where a Hindu widow became 
a convert to Mahomedauism, married a 
Mahomedan and continued to hold the pro- 
perties of her former Hindu husband, held, 
that the effect of the remarriage was to 
cause a forfeiture of her rights in the 
estate of her first husband, that her posses- 
sion thereafter was unla^ul, but that the 
remarriage could not enlarge her estate into 
an absolute one. The effect of continued pos- 
session for over twelve years was only to 
perfect her title to a widow^s estate which 
enured to the estate of her Hindu husband 
and devolved on his next heirs. 7 Luck. 320 
=1933 O. 92. ' ApplicabiHty of^ section to 
suit for restitution of conjugal rights. 34 As 
412=9 A.L.J. 784. Right to maintenance-— 
Extinction. 1924 C. 364. There is no ep 
tinction of ownership where no one is in 
possession. 45 B. 1020=62 I.C. 101=23 
Bom.LR. 416=1921 Bom. 368. Se^ also 
1929 O. 402. When a verandah is standing 
on part of a public street for more than 
thirty years, the Municipality cannot issue 
notice for its removal as the owner of veran- 
dahs gets title to the site under it by virtue 
of see. 28. 58 I.C. 326=22 Bom.L.R. 951. 

See also 24 O.W.N. 1011=47 0. 1108 ; 30 I. 
C. 13. When section does not operate to ex- 

G. G, M.— 436 


tmguish right, see 1924 C. 364. A prescrip- 
tive title is not based on original right or 
morality but solely on expediency. 46 I.C. 
964. See also 36 I.C. 11=25 C.L.X 537. 
Title by prescription — Guardian of minor — 
Alienee from guardian, right of. 41 M. 102 
=33 M.L.J. 309. See also 12 I.C. 695=21 
M.L.J. 1041. Service inam can be acquired 
by adverse possession. 34 I.C. 898=3 L.W. 
590. Where a transferee of trust property 
has not acted in good faith buit has paid 
valuable consideration he acquires good title 
after the lapse of the period necessary for 
extinguishing under see. 28 the right of 
the beneficiary to follow the property in his 
hands. 38 M. 1064. See also 26 M.L.J. 537 
=24 I.C. 369. A person acquiring indefeasi- 
ble title to any property by adverse posses- 
sion is entitled to sue to recover possession 
of the same if* lost afteiwards. 58 I.C. 380; 

46 I.G. 569. Although a right to assessment 
on land may for certain purposes be regard- 
ed as immovable property, it is impossible to 
hold that a suit to reco‘ver assessment is a 
suit for possession of property within the 
meaning of sec. 28. A right to recover 
assessment is a mere right of action, and can- 
not be lost by failure to bring a suit for 
possession of such property for 12 years. 44 
Bom.L.R. 288=I.L.R. 1942 B. 326 = 1942 B. 
174. See also 41 Bom.L.R. 1002=I.L.E. 
(1939) B. 685=1939 B. 494. On this section, 
see also SO Bom.L.B. 1095=1928 B. 383. The 
expression ^^the right to such property’’ in 
sec. 28 includes the right to joint possession 
also. A person whose right to recover joint 
possession is extinguished under ^ Art. 47^ 
cannot therefore elude the operation of Art. 

47 by framing his suit as one for damages 
of his share of the produce, as the right 
•to claim damages is not separate from the 
right to claim possession or joint possession. 
26 NL.R. 160 = 1930 N. 142. Order under 
sec. 145 (6), Cr. P. Code — Successful party 
deprived of possession ^ by stranger after 3 
years — Subsequent suit by unsuccessful 
party not maintainable. 16 Pat.L.T, 183=14 
P. 424=1935 P. 164; but it would be other- 
wise if it was before 3 years. 1935 Pat. 164. 
A case of exclusive right to ^ fishing^ would 
seem to fall within the definition of interest 
in immovable property under Art. 144 and 
adverse possession of such a right for more 
than twelve years would, by operation of 
see. 28, extinguish the right of the lawful 
owner to that ext^t. 35 C.W.N. 1256=59 
C. 344=1922 C. 300, Fishery rights in navi- 
gable river in Bengal — Adverse possession 
against Government for over 60 years-^Right 
of Government extinguished under this sec- 
tion — Evidence of adverse possession. 61 I. 
A. 78=61 0. 262=1934 P.C. 23=38 O.W.N. 
285=66 M.L.J. 134 (P.C.). A mortgagee of 
melwaram interest in certain land leased back 
thaet interest to the mortgagors under a lease 
for a term of years. The tenancy terminated, 
but the mortgagee as landlord did not sue 
within twelve years for recovery of posses- 
sion, but after 12 years, he brought a suit for 
his mortgage money and for profits for * 
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PART V. 

Savings and Repeals. 

29. ^[(1) Nothing in this Act shall affect 
section 25 of the Indian Contract Act, 1872. 


LEG. REF. 

1 Subbtituted by Act X of 1922, see. 3. 


yearb prior to suit. It was found that the 
mortgagor lessee had not been paying any 
rent to the mortgagee. Held, that by the 
operation of sec. 28 read with Art. 139 all 
the rights of the mortgagee as landlord had 
become extingniis'ej and that the suit was 
baried. Art. 131 could not be applied 
to the case. 41 L.W. 398=1935 M. 377. 
See also 42 C.W.N. 758. Sec. 28 is con- 
fined to suits for possession and does not 
apply to a suit by a mortgagee for re- 
covery of money due to him by sale of the 
moitg8ged property. In cases to which that 
section does not apply the remedy by a suit 
may be barred but the right is not extin- 
guished. 1930 A. 416 = 122 I.C. 411. See 
also 1935 O.W.N. 40=16 Luck. 539=1935 O. 
139. Mortgage decree — Mortgagee purchas- 
ing property in ano her sale — Mortgage de- 
cree barred by limitation — Security not ex- 
tinguisheJ — Suit for possession by purchaser 
from mortgagor — ^Right of mortgagee to use 
moiirgago as shield. 144 I.C. 736=1933 N. 
241. Usufructuary mortgage — ^Adverse pos- 
session of trespasser for more than 12 years — 
Right of mortgagor if lost. 1935 A.L.J, 496 
—1935 A. 542. Sec. 28 does not apply to 
persons who, being in actual possession which 
has never been disturbed, have had no oeca- 
siou to sue for recovery of it, as a party in 
possession cannot be prejudicially affected by 
the law of limitation. 1930 A.L.J. 1416 = 

1930 A. 858; 1931 L. 668=32 P.L.R. 479. 
A suit for possession of the office of muta- 
walli is an action of a personal character and 
is not buit for possession of any pl•opepty'^ 
ArVhere the action for possession of the office 
is statute barred, right to a particular wakf 
property is not necessarily exinguished under 
sec. 28, which is limited to suits for ‘^posses- 
sion of proper'y^\ 1930 A. 866=129 I.C. 
875. In proceedings under see. 145, Or. P. 
Code, there was a dispute about crops ami 
possession of the crops was delivered to one 
of the parties, but not the fields. The par- 
ties to a suit, instituted after three years 
from the date of the order in those proceed- 
ings, were not all of them paries to the said 
proceedings. It was also not proved that the 
area of the fields in dispute in the suit was 
the subject-matter of the prior dispute. Hell, 
the suit was not barred under Art. 47 and 
see. 28. 152 I.C. 180=11 O.W.N. 1165=1934 
O. 449. See also 1937 A.L.J. 225=1937 A. 
300, Punjab Limitation Act, 1920, sec. 2 
— Invalid sale-yVendea^s possesion — Suit to 
recover possession by heirs of vendors — ^Bar. 

1931 L. 439. 

^Sec. 28 .VNB Art. 44.— Art. 44 must be read 
with sec. 28 and if an ex-minor fails to sue 
within the period prescribed by Art. 44 to set 


aside an alienation made by his guardian and 
obtain possession of ihe property alienated, 
then by the operation of sec. 28, his right to 
that property becomes extinguished. 43 Mys. 
H.C.R. 194=16 Mys.L.J. 427. 

Sec. 29: Scope of Section. — The amend- 
ment of sec. 29 hy Act X of 1922 does not 
restiict the bc. pe of the section but extends 
it. 91 I.C. 563 = 1926 N. 236. The enact- 
ment of sec. 29 of the present Limitayon Act 
in its present form was rendered necessary 
not because the word “prescribed’’ in Part 
III of the Act did not mean prescribed by 
any law for the time being in force but be- 
cause certain Courts had held that the appli- 
cation of the general provisions of the Limi- 
tation ' Act laid down in Pait III to special 
and local Acts did “affect or aTer” the periods 
of limitation prescribed by those Acts and 
the Legislature disapproved of those deci- 
sions. LL.R. (1939) All. 647=1939 A.L.J. 
522=1939 All. 403 (F.B.). See also I.L.R. 
(1941) A. 356 = 1941 All. 207. As to effect 
of amendment, see 36 O.W.N. 833=1933 C. 
90. The amendment of sec. 29 in 1922 has 
extended and not restricted the scope of the 
section. Under the new sec. 29 some of the 
provisions of the Limitation Act are made 
applicable without being expressly included 
unless they are expressly excluded by the 
special or local law. The rest of the provi- 
sions remain as before applicable only when 
they are expressly included. The expression 
‘the remaining provisions of the Act shall not 
apply’ in the amended sec. 29 simply means 
that they are not to apply proprio vigor e that 
is merely by virtue of the Limitation Act it- 
self and that if they are to apply, the grounds 
for applying them must be found in the spe- 
cial or local Act itself. I.L.E. (1941) All. 
356=1941 A.L.J. 267 = 1941 All. 207. See 
also 1939 All. -103; 44 Boin.L.E. 138 = 1942 
Bom. 131. 

If a special or lo<'aI law is a complete code 
in the matter of limitation’ or if the phra- 
seology of the sections enumerated in see. 29 
(2) makes those sections inapplicable to pro- 
ceedings under such law the application of 
those seestions to the special or local law 
must be deemed to have been expressly exclu- 
ded by the legislature. 1942 A.L.W. 635= 
1942 A.L.J. 592=1942 All. 429 (F.B.)=I.L. 
R. (1943) All. 84. 

All that sec. 29 (2), lays down is that where 
a special or local law prescribes a special 
period of limitation the excluded provisions 
of the Limitation Act shall not apply. In 
sec. 25- A, newly introduced into Madras Act 
(IV of 1938), though a right of appeal is 
given no period of limitation different from 
the period prescribed by the first schedule to 
the Limitation Act is indicated. Therefore 
the provisions of sec. 29 (2) of the Limita- 
tion Act have no application so as to exclude 
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(2) Where any special or local law prescribes for any suit, appeal or 
application a period of limitation different from the period prescribed therefor by 
the first schedule, the provisions of section 3 shall apply, as if such period were 
prescribed therefor in that schedule, and for the purpose of determining any 
period of limitation prescribed for any suit, appeal or application by any special 
or local law — 

(а) the provisions contained in section 4, sections 9 to 18, and section 22 
shall apply only in so far as, and to the extent to which, they are not express- 
ly excluded by such special or local law; and 

(б) the remaining provisions of this Act shall not apply.] 

^[(3)] Nothing in this Act shall apply to suits under the Indian Divorce 

Act. 

^[(4)] Sections 26 and 27 and the definition of ^‘easement’’ in S. 2 shall 
not apply to cases arising in territories to which the Indian Easements Act, 
1882, may for the time being extend. 


LEG. REF. 

1 The original sub-secs. (2) and (3) were 
re-numbered (3) and (4) by Act X of 1922, 


the prof\7isions of sec. 5 of the Limitation 
Act from being applied to appeals under the 
special law. 59 L.W. 202 = 1946 M. 351 = 
(1946) 1 M.L.J. 271. 

Local Law. — (as) Rombay Regnilation V 
of 1827. See 37 B. 231=19 I.C. 387=15 
Bom.L.R. 178. Order passed under see. 169, 

0. P. Land Revenue Act. 6 N.L.J. 205= 
1923 N. 306. U. P. Land Revenue Act, see. 
113. 43 I.C. 473=4 O.L.J. 553. Sec. 18 of 
•rhe Limitation Act does not apply to a pro- 
ceeding under sec. 174 of the Bengal Ten- 
ancy Act. 18 C.L.J. 533=18 C.W.lSr. 31. 

Special Law. — The statutory rules framed 
by the Hi«h Court under Cl. 27 of the Letters 
Patent- under the authority delegated to it by 
His Majesty who, in turn, was acting under 
the powers conferred on him by Act of 
Parliament are a ^^special law” within the 
meaning of sec. 29. LLR. (1941) Lah. 191 
=43 P.L.B, 297=1941 Lah. 257 (F.B.). See 
also 1934 Pat. 353. Provincial Insolvency 
Act, secs. 46 and 47 — ^Appeals under — ^Appli- 
cability. 41 M. 169=33 M.LJ. 556. See 
also 39 M. 593; 34 A. 496; 89 P.R. 1918=46 

1. C. 588. By reason of the express terms of 
sec. 29 (2) (a) of the Act, sec, 4 of that Act 
applies to an application under see. 68 of the 
Provincial Tnsolvenev Act; so tha^ if the last 
day of limitation for that application hap- 
pens to be a Sunday, it mav be presented on 
the next day. 5 R. 384, Biss.; 34 A. 503 
Rel.) 9 E. 150=1931 R. 209. S^e also 1933 
M.W.N. 1049. Sec. 5 of the Limitation Act 
is inapplicable to appeals from special Magis- 
trates unAr sec. 39 of Ordinance U of 1932. 
The provision as to limitation contained in 
see. 39 (2) of the Ordinance is a specific pro- 
vision the consequenf’es of which are provided 
for as a matter of limitation by see. 29 of the 
LimPation Act. 60 C. 571=1933 0. 124=37 
C.W.N. 195. Registration Act, see. 77— -Suit 
to compel registration — Time expired, when 
Court close 1. See 23 I.C. 23=26 M.L.X 397. 
See also 24 C.W.]Sr. 4=53 LC. 705 (P.B); 54 
I.C. 228=24 O.W.K 29. See. 2^ is applica- 


ble to proceedings under Income-tax Act. 
117 I.C. 881=1929 L. 170; but not to appli- 
cations under Sec. 23 of Oudh Rent Act. 15 
R. D. 6. See. 29 does not apply to an appli- 
cation under sec. 18 of the Land Acquisition 
Act. Time cannot be extended on account of 
an earlier infructuous application for copy. 
(9 L. 244, Rel. on.) 54 A. 282=1932 A. 598; 
44 Bom.L.R. 138 (Bekkan Agri. Rel. Aef — 
Special or Local Law). Sre also 14 Rang. 728 
=1936 R. 501; (conflict between Art. 159 
and Rr. 100 and 101, Rangoon Small Cause 
Court Rules). See also 1941 Lah, 257. An 
express exclusion means an exclusion by ex- 
press words, that is, by express reference to 
the section and not exclusion as a result of a 
logical process of reasoning. 122 I.C. 390 
=1930 S. 93=24 S.L.R. 344. There is no 
conflict between sec. 29 (2) (&), Limitation 
Act and see. 185 (2), Bengal Tenancy Act. 
There is ?n express reference in sec. 29 (2) 
to see. 3, which itself refers to secs. 4 to 25 
and consequently secs. 4, 9 to 18 and 22 are 
specifically made applicable so far as not ex- 
pressly excluded ; and the only reasonable 
way in which Cl. (&) can be read is that the 
remain 'ng provisions of the Act if they are 
to apply are to be specifically applied. They 
will nor be applied by force of the Limitation 
Act itself. 1930 P. 301=9 P. 747. The rules 
made by High Court under its Letters Pa- 
tent or by virtue of the Civil Procedure Code 
will not amount to a special or local law. 
High Court rules approximate closely to bye- 
laws which can be altered at will. They are 
subordinate and domestic enactments ; they 
must be infra vires of the power from which 
they are derived and any other power pari 
•W>aleiia. 8 R. 380=1930 R. 228 (P.B.). Rules 
of the Patna High Court, Ch. 7, R. 2 — ^Letters 
Patent Appeal — Time spent for obtaining copy 
of judgment or decree cannot be deducted. 15 
Pa/\L.T. 301=1934 P. 353. Code of Civil 
Procedure should not be taken to be a spe- 
cial law. 8 O.W.N. 642=1931 O. 351; 11 O. 
W.N. 1103=1934 O. 465=10 Luck. 208. See. 
2.9 applies even to the Crown. Therefore a 
suit bv the Secretary of State ^ against the 
Mnnicipilit y for damages for injury caused 
to a police ‘sowar^s horse which put its foot 
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30 and 31. [Provision for suits for which the peiiod 'prescribed is shorter 
than that prescribed by the Indian Limitation Act^ 1877. Provision for suits by 
certain rnortgagees in territories mentioned in the second scheduLe , ] Bep, by the 
Bepealing and Amending Act, {XIII of 1930), S- 3 and 8dh. II. 

32. [Bepeals.l Bep, by the Second Repealing and Amending Act \XVII 
cf 1914), 8. 3 and 8ch. II, 

THE FIEST SCHEDULE. 

{See section 3.) 

First Division: Suits. 


Description o f suit 

1 Period 0 limitation. 

Time from which period 
begins to run. 

I. To contest an award of the 
Board of Revenue under the Waste 
Lands (Claims) Act 1863. 

Part L — Thirty 
days. 

Thirty days 

Pasf, II—Minety 
days 

Ninety days 

When notice of the award is 
delivered to the plaintiff. 

2. For compensation for doing or 
or contting to do an act alleged to 

When the act or omission takes 
place. 


iii'to a manhole belonging to the Municipality 
which had been left open in breach of a sta- 
tutory duty cannot be instituted without giv- 
ing notice as contemplated by sec. 167, Bom- 
bay District Municipal Act and the suit must 
be brought within six months from the date 
of the injury caused to the horse. 131 I.O. 
181=1931 S. 55. The Limitation Act does 
not purport to revive claims which are de- 
clared as extinguished by lapse of time. It 
also does not purport to effect the period of 
limitation provided by an English statute 
nor does an English statute come within the 
meaning of a local or special law referred to 
in see. 29. 25 S.L.R. 222=1933 S. 124. The 
exception in sec. 29 (3) legarding matrimonial 
matter refers only to suits under the Divorce 
Act. 49 C.W.N. 570=1945 Cal. 484, 

SCH. I; Scope. — The first schedule provi- 
des periods of limitation for the institution 
of suits and not for putting in defences. 1 
P.R. 1916=32 I.C. 485. Periods of limita- 
tion provided in ithis schedule are to be com- 
puted subject to the provsions contained in 
the body of the Act, 2 0. 336. The articles 
are to be so construed as to make them har- 
monious and consistent. 3l C. 681 (P.B.); 
26 M. 780=13 M.L.J. 412. If there be two 
articles which may cover the case the more 
particular and specific of the two ought to be 
regarded as one g07erniiig the case. 26 B. 
430 ; 26 C. 564=3 C.W.N. 464 (P.B.); 40L.W. 
760=1935 M. 1; 26 A. 482=1 A.L.J. 195; 
127 l.C. 889=1930 N. 300; 130 1.0. 157= 
1931 N. 47; 41 Bom.L.B. 1223=1940 B. 20. 
If two articles are wide enough to include the 
the same cause of action and neither of them 
can be said to apply more specifically than 
the other, that which keep alive rather than 
that which bars the right to sue should gene- 
rally, apart from other equitable cpnsi^ 
derations, be preferred. 127 I.O. 389=1930 


N. 300. The nature of the cause of action 
rather than the form of the suit determines 
the applicability of the particular article. 20 
N.L.R. 80=80 1.0. 769 = 1924 N. 125. See 
also 1934 L. 725; 27 B. 363 and 35 0. 298 on 
the point. The plaintiff can so frame his suit 
as to make a certain article favourable to 
him applicable, though the same suit, if 
framed, otherwise, would have come under a 
less favourable article. 1932 A.L.J. 317=1932 
A. 358. The language of the third column 
of Sch. I should be so interpreted as to carry 
out the true intention of the legislaure, that 
is to say, by dating the cause of action from 
a date when the remedy is available to the 
party. 62 C. 66=1935 C. 333. The law of 
limitation applicable to a suit is the law in 
Force at the time of the institution of the 
suit. But this general rule is subject to the 
proviso that neither the right to the property 
in question has been extinguished nor the 
right to sue iu respect of it barred before the 
latter law came into force. Once a right to 
property has been extinguished, or right of 
suit barred, it cannot be revived by subse- 
quent Limitation Acts in the absence of ex- 
press words so providing. I.L.R. (1941) 
Bom. 260=43 Bom.L.R. 194=1941 B. 178. 

Art. 2.: Essentials eor Applicability. 
— ^Art. 2 has no application to suits for re- 
covery of statutory compensation, but is con- 
fined to suits for compensation in the sense 
of damages for acts which (are not legalised 
wrongs but) are and remain torts. A suit for 
statutory compensation arising out of (or 
rather implied in) restrictions authorised by 
the Mines Acquisition Act is governed not 
by Art. 2 but by 120. 15 P* 510—1936 
P, 513. The expression ‘‘in pursuance of any 
enactment” in Art. 2 must be interpreted as 
meaning acting hona fide in conformity with 
an enactment, and not merely pretending to 
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Description of suit. j 

Period of limitation, j 

Time from which period 

1 


begins to run. 


be in pursuanee of any enactment in 
force for the time being in British 
India. 

3, Under the Specific Relief Act, 
1877, section 9, to recover possession 

! 

Part III— Six 
Months. 

Six months 

When the dispossession occurs. 

of immovable property. 

^ 1|^ 9|e :ie 9|e 

« * 

*] 


L!EiGr. 

1 Eepealed by Act XX of 1937. 


act or acting under colour of such an enact- 
ment. Art. 2 should not be applied as if it 
were proved against the averment oiJ the 
plaintiff, and there should be an enquiry as 
to whether the defendant had, in fact, acted 
in good faith or not. 1935 A.L.J. 459=1935 
A. 538 (F.B.)=57 A. 935. See also 4 L. 428 
=3924 L. 169; 8 B. 421; 22 B. 289; 15 C. 
559; 36 A. 555=12 AJ:,.J. 952; 3 B. 268= 
1925 B. 311; 1931 A.L.J. 858=1932 A. 16. 
The words ^^alleged to be in pursuance of any 
enactment” in ^t. 2 musi; be reasonably con- 
strued and the person who seeks to take ad- 
vantage of the shorter period of limitation 
must show that he had reasonable grounds for 
justifying his action under the particular en- 
actment which he then relied upon and not 
simply that he arbitrarily asserted or thought 
so. He must, in short, have assumed to act 
in the honest exercise of a supposed statutory 
power. 39 P.L.E. 915=1937 L. 748. Where 
police officers exceeded their lawful authority 
and caused needless hurt when acting hona 
fide in exercise of what they understood to be 
their duty under Criminal Procedure Code. 
Held, that Art. 2 governed the case and the 
suit for compensation brought more than 90 
days after injury was barred. 1936 C. 653. 
See also 1942 M. 539 = (1942) 2 M.L.J. 14. 
(Suit for damages against Police officers for 
wrongful restraint). Where in a suit for 
compensation the defendant pleads bar of 
limitation under Art. 2, there must be an in- 
quiry as regards good fai‘!h before a decision 
can be come to as to whether Art. 2 applies 
or not, and if in the inquiry the defendant 
fails to prove good faith, he is not entitled 
to protection under Art. 2. The case is even 
stronger if it becomes evident that the de- 
fendant knowl'ngly acted contrary to the pro- 
visions of the enactmen" of which he seeks to 
take advantage and Art. 2 has no application 
to such a case. 32 S.LJEl. 106=1937 Sind 
281. A suit for damages by a civil servant 
for wrongful dismissal is not governed by 
Art. 2. It cannot be possibly said that his 
dismissal is '^an act done in pursuance of any 
enactment in force.” The suit is one in rea- 
lity for breach of contract. 159 I.O. 1107= 
1937 L. 226. Suit for malicious prosecution 
against Municipality — ^Art. 2 does not apply 
to improper manner of doing an act out of 
malice and carelessness. 21 I.O. 426=16 O. 


am n L.UJ. 93 (claim for compensation for 
nialicions prosecution and illegal arrest). It 
<loes not apply to suits for damages for libel 
agaiTOt a Police Inspector for UbeUons state- 
ments eoi^ained m his report made under sec. 

Cr. P. Code. 1937 A.L.J. 20=1937 A 
90-I.L.B. (^37) A. 390. A suit for dama- 
ges against the ofScer of the Court for saninp - 
property when decretal amount was '-endered 
falls under Art. 2. 41 A. 219=48 LC. 815. 
A suit for the refund of money legally col- 
lected by a Municipality but wrongfully re- 
fused to be refunded is governed by Art. 120 
and not by Art, 2. 36 A. 555=12 A.L.J. 952. 

aZso 3^9 L. 583; 152 I.C. 680=1935 L. 
*1 What amounts to continuing cause 
of action. 98 I.C. 679=1927 K 85. Suit to 
recover damages from a Municipal Com- 
mittees on the ground that it had 
been negligent in the repairing of a 
drain outside the plaintiff’s house and 
had thereby caused the fall of a wall and 
of the roof, is governed by Art. 2 and Art. 
31 has no application. 31 Punj.LB. 159 = 122 
1.0. 111. A sale of goods bv the railway 
company without the formality provided by 
sec. 55 of the Bailways Act is wrongful and a 
suit for damages for such a wrongful sale 
IS one for conversion and is governed by Art. 
48 and not by Art. 2. 151 I.C. 995=1934 P. 

Where the canal authorities 
ft bank of a canal to avoid accident to 
the adjoining railway and not to the canal 
and plaintiff’s adjacent mills were damaged, 
2 was not applicable. 
1927 P.C. 72=31 C.W.K. 835 (P.C.). FBe- 
versing 4 L. 432=1924 L. 1921. 

Aets. 2 ANp 3’6. — ^Suit for compensation for 
act done in pursuance of Cattle Trespass Act 
applies. 39 P.L.B. 
915-- 1937 L. 748. No doubt Art. 2 of the 
Limitation Act makes no reference whatsoever 
to dona fides and mala fides. But the protec- 
tion of the Article cannot be claimed by a 
defendant where it is shown and found that 
the act complained of was a wilful and mali- 
cious act which the defendant could not have 
committted in the honest belief that he was 
justified in doing it under any enactment; 
and a suit in resuect of such an act may be 
filed within the time limited by Art. 36. 1942 
A.L.W. 63. See also 1937 Sind 281; 1945 L. 
324—47 P.LB. 302 (P.B.) (claim for com- 
pensation for damage caused by failure of 
local body to maintenance water ^stem). 
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[Art. 5 


Description of suit. 


Period of limitation. 


Time from which period 
begins to run. 


5. Under the summary procedure 
refered to in section 128 (2) (/) of 
the Code of Civil Praceduje, 1908, 
i[ where the provision of such sum- 
mary proedure does not exclude the 
01 dinary procedure in such suits and 
under Order XX5CVU of the said 
Code. ] 

6. Upo n a Statute, Act Regula- 
tion or Bye-law, for a penalty or 
forfeiture. 

7. For the wages of a household 
servant, artisan or labourer. ®[ * 

* He sn *] 

8. For the price of food or drink 
sold by the keeper of a hotel, tavern 
or lodging house, 

9. For the price of lodging. 


^IPari F/.— 
year.] 

®[One year] 


3f* He He 

One year 
4 [One year] 
*[One year] 
One year] 


When the debt or liquidated 
demand becomes payable or 
when the property becomes 
recoverable. 


When the penalty or forfeiture 
is incurred. 

When the wages accrue due. 


When the food or drink is deli* 
vered. 

When the price becomes pay- 
able. 


LEG. BEF. 

1 Inserted by Act XXX of 1925. 

2 Substitu' ed by ibid for ^^six months.” 

8 The heading “Part IV — One year” was 
omitted by ibid. 

4 Substitu ed bv Act XI of 1923, sec. 2 
and Sch. I for ''Dx&to”. 

5 The words ^%ot provided for by this Sche- 
dule, article 4” have been omitted by Act 
XXXIV of 1939. 


ART. S.-See 13 I.C. 641. 

ART. 5.-~See 41 Bom,L.B. 518=1939 B. 
342. Art. 5 does not apply to suits on pro- 
missory notes filed under O. 37, C. P. Code 
1925 C. 78=52 C. 954=29 C.W.N. 589; 98 
I.C. 78=1927 Sind 90. 

Art. 7. — Art. 7 is applicable only to domes- 
tic servants. 1928 M. 27=27 L.W. 30=106 
I.C. 229. The term 'household servant as 
used in Art. 7 must be read ejusdem generis 
with the words 'artisan or labourer’ which 
follow it. It cannot apply to a person who is 
employed for the purpose of collecting rents 
of houses and as a male companion in his 
employer’s journey abroad. 8 Luck. 119= 
1933 6. 393. A Usardhar in Oudh is not such 
a servant. 1924 O. 189=26 O.C. 327=10 O. 
L,J, 348; nor a weighman in a shop, 48 .A, 
164=90 I.C. 120 = 23 A.L.J. 1059 = 1926 A. 
,172; nor a salesman in a shop. 1935 E. 235; 
laor a fencing teacher. 8 M.H.C.E. 87 ; nor 
c^ne who was to clean a temple. 7 M. 99; 
titOT a village barber. 1941 N.L.J. 102 = 1941 
132; nor a contractor. 7 M. 100; 10 B. 
196; nor a wet nurse. 17 I.C. 658=10 
^95; nor a cook employed in a ho! el. T937 M. 
340= (1937) 1 M.L.J. 329. But see 28 I.C. 
956 (Mad.); nor a motor car driver. 62 C. 
L-J. 562=1936 C, 808. See however 5 Bom. 
477. As to a motor driver who is provided 
with boarding and Indexing bv the employer, 
see 38 P.L.R. 296=1936 L. 661, Art. 7 does 
not apply to a suit by a shahna for the 
amount of wages due to him in respect of 


wai'-ching the crops attached in execution of 
a decree, as he is not a labourer within the 
meaning of that aticle. Such a suit is govern- 
ed by Art. 102.^ 1935 A.L.J. 78=1935 A. 
102. Art. 7 applies to a case where a house- 
hold servant, artisan or labourer is hired on 
wages per day, per week or per month and 
does not apply ilo the remunera ion of a skill- 
ed ^ person like goldsmith. Suit by a gold- 
smith for recovering the price of his labour 
m making ornaments falls under Art. 56 and 
not under Art. 7. I.L.B. (1938) N. 592= 
1938 N. 286. It is open to a master instead 
of paying the salary vhen and there to give 
credit in his account books and treat him as 
his creditor. Then Art. 7 does not apply and 
the ordinary rule of limitation applies. 1928 

M. 27=27 L.W. 30. The word 'artisan’ in 

Art. 7 means a mechanic or workman who has 
acquired some manual skill and does no^ mean 
person undertaking higher class of work. 50 
I.C. 37=12 S.L.E. 140. So a suit by a 
mechanical engineer would be governed by 
Art. 102 and not by Art. 7. 50 I.C. 37. A 

village carpenter is an 'artisan’ and a suit for 
wages by him is governed by Art. 7 and not 
by Art. 102 or Art. 56. 152 I.C. 885=1934 

N. 260. A motor car driver is an artisan 

within the meaning of Art. 7. 5 R. 477 = 

1927 B. 279; 62 C.L.J. 562=1936 C. 808; 
1936 L. 661=38 P.L.B. 296. 

Arts. 8 and 9. — ^If Arts. 8 and 9 apply to 
a claim for boarding charges. 91 I.C. 839= 
1926 C. 530. Consumable commodities sold 
in a restaurant would certainly come under 
Art. 8, but the mere fac<^ (that a proprietor of 
a store has a restraurant department does not 
make all articles of food which he may have 
sold in a different department lose their 
character of "goods” and with it the benefit 
of the Art. 52 of the Act. Pood and drink 
the price of which would come under Ar". 8 
must be meals or articles of food which are 
either consumed on the premises or are seat 
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Description of suit. 

period of limitation. 

Time from which period 
begins to run. 

10 To enforce a right of pre-emp- 
tion, whether the right is founded on 
law, or general usage, or on special 
contract. 

One year] 

When the purchaser takes, 
under the sale sought to be 
impeached, physical posses- 
sion ot the whole of the pro- 
perty sold or where the 
subject of the sale does not 
admit of physical possession, 
when the instiument of sale 
is registered. 

II. By a person, against whom any 
of the following orders has been made 
to establish the right which he claims 
to the property comprised in the order: 

(1) Order under the Code of Civil 
Procedure, 1908, on a claim preferred 
to, or an objection made to the attach- 
ment of, property attached in execution 
of a decree; 

(2) Order under section 28 of the Pre- 
sidency Small Cause Courts Act, 1882. 

^[One year] 

The date of the order. 


LEG. REP. 

1 Substituted by Aot XI of 1923, sec. 2 and 
Sch. I for ^d)itto^\ 


out or taken away by the customer which are 
intended for, or capable of, immediate con- 
sumption in (the state in which they are sent 
out, that is to say, without cooking. If from 
the restaurant is sent out, for instance, a 
case of beer, that would scarcely be drink in 
that sense of (the word. It would he goods; 
and the same rule applies to article in tins 
which do not require immediate consumption. 
1939 Bang.L.R. 626=1940 E. 17. 

Art. 10: Applicability. — A suit for pre- 
emption in respect of a pure and simple lease 
is governed by Art. 120 and noit by Art. 10. 
1921 A. 154=19 A.L.J. 442=62 I.C. 884. 
See also 15 C. 184. So also in regard to a 
subsequent transferee from original vendee. 
31 PE. 1913=18 I.C. 70 (F.B.), overruling 
25 P.E. 1903 and 106 P.E. 1907. See aUo 17 
P.E. 1915=28 I.C. 695. So also where phy- 
sical possession is not with the vendor but 
with the plaintiff who had executed a sale to 
the former with a covenant to pre-empt, 1921 
M. 554=40 M.L.J. 443 = 62 I.C. 27. So 
also in the case of a tenant becoming owner 
under a foreclosure decree. 1927 0. 212=102 
I.C. 22 (2). Where the document was execu- 
ted as a deed of gift but it appeared that the 
parties really effected a sale and the person 
who sued for pre-emption was shown fo have 
been aware of the passing of consideration, 
held, that he should sue within the time pre- 
cribed by Art. 10 and that see. 18 did not 
save limitation. 128 I.C. 257=5 Luck. 492 
(P.C.)=1931 P.C. 12=57 I. A. 251. See also 
1928 K 89 (1). But if the fraud ^ was not 
known to the pLvntiff, limitation will com- 
mence under sec. 18, only from the time when 
that fraud first become known to him. 36 P. 
L.E. 114=1934 L. 878; I.L.E. (1937) L. 202 
=1937 L. 97. A sale of an undivided share 
of a joint holding does not admit of physi- 
cal possession and is, therefore, governed by 
thf^ second part of Art. 10 of the Limitation 


Act and the terminus-a-quo is the date of the 
registration of the instrument of sale. Where 
a deed of sale of a share in an undivided 
holding which was executed and registered, 
purported to sell occupancy rights but subse- 
quently and. her deed reciting the sale of pro- 
prietary rights in the same land was executed 
and registered, and this deed recited that the 
mention of occupancy rights in Ihe earlier 
deed was made under a misconception, that 
the parties had intended to sell proprietary 
rights and that v"he obiect of the later deed 
was to correct the misdescription and to 
substitute '.herefor the sale of proprietary 
rights, the limitation for pre-emption runs 
from the date of registration of the second 
deed. The reason why Art, 10, lays down 
that the terminus-a-quo is the date of the re- 
gistration of the deed of sale (in cases where 
the subject of the sale does na^ admit of 
physical possession) is that the date of regis- 
tration is the date on which the public must 
be presumed 'to know that the transfer has 
taken place. The registration of the ear- 
lier deed which conveyed the sale of occu- 
pancy rights cannot be presumed to inform 
any one interested that a sale of proprietary 
rights has taken place. The necessary 
publicity could only be given by the 
registration of the later deed of sale 
of proprietary rights. Prom the point 
of view of publicity and notoriety, it 
is wholly immaterial that the later d ed is not 
the actual deed of conveyance but merely a 
deed correcting a misdescr'ption of the na- 
ture of the transaction mentioned in the ear- 
lier deed. 200 I.C. 81=44 P.L,E, 99=A.I. 
E. 1942 Lah. 118. 

Starting point — Physical possession. — 
Limitation against the pre-emptor begins 
from the date of the physical possession of 
the purchaser and not from the da"e of sym 
bolical possession. 1 PaMj.T. 578=4 P.L.J. 
277; 1927 L. 784. A fractional share of a 
zamindari sitnated in seveial Eathas is not 
capable of being physically taken possession 
of. 60 1.0. 80 (1)=17 A.L.J. 269. See also 
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[Art, II -A 


Description of suit. 

period of limitation. 

Time from which period 
begins to run. 

1 1 -A. By a person against whom 
an order has been made under the 
Code of Civil Procedure igcS, upon 
an application by the holder of a 
■decree for the possession of immov- 
able property or by the purchaser of 
such property sold in execution of a 
decree complaining of resistance or 
obstruction to the delivery of possession 
thereof, or upon an application by any 
person dispossessed of such property in 
the delivery of possession thereoi to the 
decree-holder or purchaser, to establish 
the right which he claims to the present 
possession of the property comprised in 
the order. 

One year] 

The date of the order. 


LEG. EEP. 

1 Substituted by Act Xt of 1923, see. 2 
and Seh. I, for ‘mto.”. 


109 I.C. 382=1928 L. 703; 5 O.W.N. 674= 
1928 O. 375; nor property in the possession 
•of tenant. 73 I.C. 903 (1)=1924 L. 302. See 
alao 148 P,W.R. 1913=20 I.C. 475 (portion 
only in the possession of tenan'-s); nor share 
in joint undivided property. 1923 L. 75; 1930 
A. 255 (2) =28 I.A. 248; nor share in a divi- 
ded zamindari mahal. 4 A. 24 (P.B,); 24 A. 
17 (P.C.)=1930 A.L.J. 375. [As to property 
in a divided Mokalf see 21 M.L.J. 
454=9 I,C. 309]; nor a share in the 
shamilat, 68 I.R. 1918=47 1.0. 359; 

nor property in possession of mortga- 
gee or lessee. 52 I.C. 940=16 37 (P. 

B); 32 P.L.E. 743=1932 L. 98. See also 15 

I. C. 890=8 KL.R. 68; 28 I.C. 208=2 OX. 

J. 109; nor an equity of redemption in res- 
pect of nsnfmctuarily mortgaged property. 45 
M.L J. 389=1924 M. 57. Physical possession 
is always possible in cases of houses and 
shops. 89 IC. 444=23 A.L.J. 885=1920 A. 
70" (1), Whether the property admits of phy- 
sical possession or not must be determined 
with reference to the date of the sale. 1927 
L. 784=26 Puni.L.R. 780; 1924 L. 302= 
73 1,0. 903. The phy^cal possession con- 
templated by Art. 10, does not consist of 
formal statements by third parties but of 
physical control visible to other people, which 
gives notice of a change. Where a sale- deed 
contained a statement that ^‘the immovable pro- 
perty as above has been sold for the above 
amount and the possession has also been deli- 
vered. It is as follows, Excluding the stand- 
ing crop which is in the field, the possession 
has been delivered of the black soil,” it was 
hel^ that the s^'atement cannot be regarded 
as evidence which warranted in law the eon- 
cV’S^on that transfer of physical possession 
within the meaning of Art. 10, took place at 
the time of sale. Oanapat Ishnaii 'O, Chandra- 
hhaaal?!. 1942 JiTXJ. 567=A.I.R. 1943 Nag. 
90^1.14.’^. a94Sl Nag. 209. In cases of sale 
of properties situated, within the jurisdiction 
•of two registralaon offies, time begins to run 
from the date of first registration and not 


from the date of the encry regarding registra- 
tion made in the othei office sometime later. 
23 A.L.J. 101=1925 A. 324=48 A. 12. Where 
in case of a mortgage by conditional sale 
maturing into a decree absolute, there is de- 
livery of possession after 5 years, time runs 
fiom the date of the original transfer, i,e., 
the date of the mortgage and no». the date of 
the deliveiy of possession. 39 A. 544=40 I. 
C. 461. But 3 A. 175; 1 A. 311 (P.B.). In 
case of a sale required to be sanctioned by the 
Deputy Commissioner under the Land Aliena- 
tion Act, time begins to nm from the date 
of sale and not from the date of such sanc- 
tion. 79 P.R. 1918=19 I.C. 239. Where by 
private anangement, possession is taken by 
vendee before sale, time 

begins to run only from the date of sale. SO 
P.R. 1918=48 I.C. 102. In a suit for pos- 
session by a purchaser of a share in land, the 
defendant cannot plead by way of defence his 
right of pre-emption which has become barred 
by limitation under Art. 10. The right of pre- 
emption is an inchoate right and in order to 
be completed it must be exercised. If that 
right is not stiU enforceable, it cannot he a 
ground of valid defence. 42 C.W.N. 
1028.' Where a purdiaser under a sale deed 
in respect of which the cause of action for 
the suit for pre-emption has arisen subse- 
quently transfers the property to another, the 
original cause of action for pre-emption is 
not thereby affected, for the subsequent trans- 
feree must take the transfer only subject to 
the right of pre-emption. Though such a 
transferee is impleaded in the suit more than 
a year after the date of the transfer to him, 
the suit filed within a year of the original 
sale is not barred by limitation. I.L.B. 
(1939) All. 220=1939 A.L.J. 35=1939 A. 
158. For purposes of Art. 10, limitation in 
every ease whether the sale deed is compul- 
sorily registrable or not begins from the date 
when the -sale deed is registered under S. 60, 
Registration Act. 218 I.C. 367=A.I.E. 
1945 Pesh. 9. 

Akts.* 11 11-A: Scope A5n> Apuoa- 







Art. ii-A] 


The Indian Limitation Act (IX of 1908) 


3489 


TiOi\. — 1^( ns to Iho S(^ope of the articles, 18 

B. 260; 40 M. 733; 22 B. 875; 40 C.W.N. 
146; 19 N. L. J. 308. Articles apply to suits 
under C.P. Code. O. 21, R. 63 andE. 103. 
See 1935 M. 670; 69 M.L.J. 120; 36 I.C. 
211; 2 P. 372; 59 I.C, 772; 11 L. 369=^:31 
P.L E. 7o2=:1929 L. 865; 130 I.C. 200= 
1930 A.L.J. 1322; 42 C.W.N. 1051=1.1.. 
R. (1938) ICal. 685=68 C.L.J. 261=1938 

C. 577; 1941 M. 77=(1940) 2 M.L.J. 402. 

Claim oTcleis in oases of attachment before 
lud^^ment arc not covered by Ait. H. 44 
M.‘ 902=1921 M. 163=41 M.L.J. 252 
(P.B.). Suit though not barrel by Ait. 
11 may bo barred by some other provision of 
llie Act. 50 I.C. 6 (Pimj.); 23 C. 302. 
The objector himself must sue to set aside 
the Older under O* 21, E, 63. 6 L.W. 281 

=41 I.C. 684 (1). A suit for declaration 
that the piopeity is liable to attachment and 
for setting aside an order allowing objection 
as goveincd by Art. 11. 18 I.C. 519; 50 I. 
C. 6 (Punj.); 1930 A.L.J. 1322; 138 I.C. 
412=1932 L. 516; 1935 N. 171. Alt. 11 is 
not applicable to suit by strangers to the 
proceedings in which order is passed. 57 
I.C. 52; 53 I.C. 260; 36 I.C. 3. See also 
1940 L. 497; 138 I.C. 412=1932 L. 516 
tAiiicle not applicable lo srH by creliiois 
ether ihan the decree-holder, who had not 
attached the property) . Order for symboli- 
cal delivery need not be set aside within one 
year by strangers in actual possession of the 
land. 24 I.C. 771=1 L.W. 31 (see on ap- 
peal 30 M.L.J. 404=31 I.C. 615). Sym- 
bolical possession in piior suit — Khas posses- 
sion denied by tenant — Suit for khas posses- 
sion hied one year after is barred by Ait. 

3 LA. 106 I.C. 371=1927 C. 916. The 
wolds person against whom’ in Ait. 11-A 
include a decree-holder. 15 C. 521; 19 A. 
L.J. 53. Where therefoie a decree-holder 
brings a suit for declaration of his tUle 
against a third person in whose favour an 
order under O. 21, Er. 98, 99 or 101, has been 
made, Ms suit is governed by Art, 11-A. 44 
A. 607=1922 A. 403 (2)=20 A.L.J. 578; 
66 C.L.J. 537=1. L.E. (1938) 1 Cal. 685= 
1938 C. 384; 32 Bom. L.E. 765=53 B. 668 
=1929 B. 37=1929 A. 610. See also 130 

I. C. 200=1930 A.L.J. 1322 (a similar suit 
under O. 21, r. 63 governed by Art. 11); 52 
L.W. 354=1941 M. 77=(1940) 2 M.L.J. 
402; 40 C.W.N. 146. also suit by auction- 
purchaser to establish his light to possession, 
after dismissal of his application to be placed 
in actual possession under 0. 21, r. 99. 24 
C.W.N. 1001=58 I.C. 21 (P.O.); 1930 M. 
W.N. 3052; See also 60 I.C. 905=16 A.L. 

J. 53=3,921 All. 92. But where such appli- 
cation was dismissed on the ground that the 
sons of the judgment-debtor were in posses- 
sion in their own light, the suit is not govern- 
ed by Art. 32-A. 46 A. 693=22 A.L.J. 
626=1924 A. 495, Article applicable to 
claim to property alaehed before judgment. 

41 M.L.J. 252=70 I.C, 439=1921 M. 

G.C.M . — ^437 


163=f4 M. 902 (F.B.); 79 1.0. 917=1925 
M . 49; 1929 N. 128. But see 152 I.C. 297= 
3 934 P . 580 . House attached in execution — 
Mortgage proclaimed to be a burden on mort- 
gagee’s objectmii — Suit by deciee-holder to 
(leelai< inotlgago null and void comes within 
All. 33 . 100 I.C. 763=1927 A, 420. O. 

21, 1 . 63 would be atti acted even to appli- 
cations hied by moitgagecs in the course of 
the settlement of the sale proclamation, 
though the applications might not be express- 
ly headed as being under O. 21, r. 58, C.P. 
Code; Aii . 11, Limitation Act, would apply 
to sucli a case and a suit by the mortgagee 
would be barred by limitaiion, if hied more 
than one year afteJ the order on the mort- 
gagee’s application. 57 L.W. 352 (2) = 

1944 M.W.N. 384=1944 Mad. 417= (1944) 
1 M.L.J. 438. See also 1943 B. 12. The 
articles apply to adverse orders against 
minors, only where they are properly repre- 
sented. 26 B. 730; 40 A. 325; 43 I.C. 
395 at 396 (Nag.). See also 32 B. 404=10 
Bom. L.E. 550; 27 C. 242j^ 80 I.C. 992= 
1925 M. 379. Where there is no application, 
the articles do not apply. 132 1.0. 844= 
1931 L. 686. Where a claim under O. 21, 
E. 58 is rejected by the Court, wliich declines 
jurisdiction on the ground that the claimant 
has no" lotus standi^ the order of tlie Court is 
one under the C.P. Code within the meaning 
of Art. 11, arid a suit based on such rejection 
would bo barred after one year. But when 
the matter is one to which O. 21, r. 58, does 
not apply, it is not within the mischief of Art. 
11, although the applicant by mistake pur- 
ports to apply under O. 21, E. 58. 150 I.C. 
40=1935 P . 31 . Applicability of article to 
suit under S. 73, C P. Code- 1937 M.W.N. 
480. Claim pcLtion — Dismissal after sale as 
not tenable— Suit within one year — Failure 
to institute — Effect of. See ^ Bom. L.E. 
543=1. L.E. (1943) B. 636=1942 B. 263. 
Order dismissing claim for default — ^if 

^‘against” claimant — Suit within one year — 
If necessary. See 8 Cut-L.T. 93. Claim 
— ^Dismissal — Suit beyond one year for decla- 
ration of title — Attachment withdrawn after 
dismissal of claim — Effect — Suit — ^If barred. 
See 24 Pat. 462=1945 P. 369. Suit by un- 
successful claimant whose claim was prefer- 
red and rejected, before passing of decree* 
See 49 C.W.N. 111=1945 0. 449. 

Whether iN\T:snGATiON is necessary to 

MAKE THE ARTICLES APPLICABLE. The article 

is more comprehensive than the pre- 
ceding articles and applies to orders passed 
without investigation. 45 0. 785=23 C.W. 
N. 375; 38 I.C. 937=31 M.L.J. 247; 41 
M. 985=35 M.L.J. 335 (F.B.); 57 Bom. 
213; 19 N.L.E. 34=1923 N. 187; 1923 N. 
69 (1); 58 I.C. 37=5 P.L.J. 652 (41 I. 
C. 468 coHra) , But see contra 40 A. 325= 
44 I.C. 1005; 50 I.C. 649; 3 L. 7=1922 L. 
108; 16 P.E. 1918=14 I.C. 528. In the 
foEowing eases^ Art. U-A was held to 
apply only where the order is mad© on in- 
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Testigation. 35 C.L.J, 537=26 C.W.N. 
853j 31 I.C. 444; 41 I.C. 640. Where a 
claim is iieitlier investigated nor dismtssed, 
on account of delay, Art. 11 does not apply 
to suits by claimant. 45 M. 827=1923 M. 
76=43 M.L.J. 467. An order dismissing 
an application for default is not an older 
passed upon investigation. 26 C.W.N. 853= 
1922 C 229; 26 I.C. 943=18 C.W.N. 77. 
Sec oUo 3 A. 504; 1937 N. 170; 31 M. 5; 
1922 C. 164, contra. Claim — Withdrawal 

stating that suit will be filed ^Dismissal — 

Suit — It to be filed witMn one year. See 
41 L.W. 500=1935 M. 328. See also 41 
L.W. 578=156 I.C. 880=1935 M. 544. Dis- 
missal of an application for want of prosecu- 
tion on the ground that objector did not pro- 
duce evidence is dismissal on the meiita to 
which article is applicable. 20 I.C. 369; 19 
A. 253 (F.B.); 40 A. 325. Where an ob- 
jection is dismissed under O. 21, R. 58 as 
being made after unnecessary delay, the order 
rejecting the claim is an order made against 
the claimant under 0. 21, E. 63, and a suit 
to establish the applicant’s claim falls under 
Art. 11. 57 B. 213=35 Bom.L.E. 147= 

1933 B. 190; 39 C.W.N. 457=61 C.L.J. 5; 
1935 C. 500. An order simply directing a 
sale after notifying the claim is one against 
the claimant to which Art. 11 applies. 4 M. 
985=33 M.L.J. 335 (B.B.). Where the 
order was ^ ^Petition not pressed as the de- 
cree-holder has to file a separate suit for the 
puipose,” held, tiiat the petition was not 
disposed of, and that plaintiff was not limited 
to the peiiod of one year prescribed by Art. 
11-A. 1933 M.W.N. 924. 

Suits not governed by article. — ^Art. 11 
does not apply as against a person who was 
not a party to the proceedings in which the 
order sought to be set aside was made. 42 
P.L.E. 601=1940 L. 497(. Suit to recover 
property released from attachment before 
judgment under O. 38, E. 8 is not governed 
by Art. 11 or 13. 41 M. 23=39 I.C. 863. 
Arts. 11 ).ind 13 do not apply to orders on 
claims by Ofidcial Eeceiver to property attach- 
ed. 45 M. 70=1922 M. 189=41 M.L.J. 
334. Proclamation of sale under certificate 
under Public Demands Eecovery Act — Obj*ec- 
tions to — ^Rejection — Suit by objector for de- 
claration of title and possession — ^Limitation 
is governed by Art. 11- 17 P. 446=1939 

P. 109. Art. 11 (1) does not apply unless 
there has been an attachment in the manner 
prescribed by the O.P. Code. In cases where 
the property has beeu or is sought to be sold 
under a mortgage decree, there can be no 
attachment within the meaning of O. 21, E. 
58, and a suit to contest an order passed on 
an objection to such a sale need not be filed 
within one year. 33 P.L.E. 1033=1933 L. 
75. The executing Court will have no jurisdic- 
tion to investigate a claim or objection under 
O, 21, E. 58, when once the sale takes place. 
So dismissal for default of a such claim after 
ihe sale, being wi^out jurisdiction, will not be 


governed by this Act. 65 C.L.J. 353=41 C. 
W.N. 845=1937 C. 390. Wliere an attach- 
ment effected in execution of a decree was 
held irregular and the property was re- 
leased, and the claimant’s objection on the 
basis of a gift deed in his favour was formal- 
ly accepted, a suit filed more than one year 
aftei that, to declare the gift deed fraudu- 
lent, is in time being governed by Adt. 120. 
1933 L. 449=34 P.L.E. 443. An application 
midei 0. 21, E. 100 dismissed fior want of 
cause of action, on the ground that the appli- 
cant continues to be in possession of the dis- 
puted plots of land— Art. 11-A does not con- 
strain the applieast to bring a suit within one 
yeai. 38 C.L.J. 150=1924 C. 97. Nor 
does^ article apply to a suit by such 
applicant on subsequ^t dispossession. 1924 
C. 97; 50 C. 311=84 I.C. 876=1923 C. 601. 
Where, after dismissal of a claim to attached 
property, the execution proceedings were dis- 
missed for default of the decree-holder and 
the attachment ceased under O. 21, E. 57, 
the claimant need not Iheieafter sue within 
a >oar after the adverse order under Art. 
11. 51 C. 548=39 C.L.J. 418=1924 C. 744. 
See also 41 B. 64=36 I. C. 627* 

But see 56 I. C. 481=38 M. L. J. 
397; 1937 N. 170=19 N. L. J. 308. 

Adjudication between decree-holder and claim- 
ant Subsequent suit by claimant against 
judgment-debtor — J udgment-debtor could set 
up his title in defence and this article is in- 
applicable. 1929 P. 604. The mere at- 
tachment in the case of execution of a mort- 
gage decree gives no cause of action for a 
suit by leversiouers and the article is inap- 
plicable. 10 L. 543=1929 L. 90 (2), Cer- 
tain ancestral land was attached in execution 
of a money decree against the father. The 
sons objected to the attachment under 0. 21, 
E. 58, and the objection was dismissed in 
j;anuary, 1922, and their suit for a declara- 
tion under 0. 21, E. 63 was also dismissed. 
A fresh suit was filed by them in 1924 after 
their father’s death for possession of the at- 
tached land which was sold in execution of 
the decree and purchased by the decree-holder. 
Meld, that the suit was not barred by limi- 
tation, as the cause of action for the suit 
being the alienation effected in execution 
proceedings after the sons’ objection' had 
been dismissed, and a suit for possession not 
being competent in the lifetime of the 
522=33 P.L.E. 882=1932 
L. 460. An application by an auction-pur- 
chaser under O. 21, r. 97 was allowed as to 
one Item of property as being unopposed and 
^missed as to another item, because the 
auction-purchaser adduced no evidence. Held, 
i^at the order was not one made in default 
but 0 ^ made on investigation and a suit to 
set aside such an order was governed by Art. 

O.W.N. 164=1935 
267. See cdso I.L.E. (1938) 1 Cal. 685 
384. Where in execution of a 


t=1938 Cal. 
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Description of suit* j 

[ 

Period of limitation. 

1 

j Time from which period 

begins to run. 

12 . To set as*de any of the follow- 
ing sales I — 

i[One year] 

When the sale is confirmed, or 
would otherwise have be- 
come final and conclusive 
had no such suit been 
brought. 


LEG. REF. 

1 Substituted by Act XI of 1923, S . 2 and 
Sch. I for ‘‘Ditto. 


mortgage decree the auctiou-pur chaser ob- 
tained a decree and an order for symbolical 
delivery against the 1 st defendant and he 
subsequently brought a suit against the 2 ttd 
defendant for actual possession, the previous 
order in execution not having been a final order 
cannot be considered to be passed under r. 
103 of O. 21. There is, therefore, no obli- 
gation upon him to bring a suit for posses- 
sion within one year from the date of that 
order and a suit brought later cannot there- 
fore be deemed to be baried by R. 103. 1930 
M.W.N. 1051. Art. 11-A does not apply 
where what is sought to be set aside is the 
oiiginal decree and not the order in execu- 
cution proceedings. 51 B. 158=101 I.C. 40 
=1927 B. 184. Terms of Art. 11 -A go to 
show that it applies only to cases where a 
person who has been actually dispossessed of 
the property and who made an application 
imder O. 21, R. 100, and whose application 
was dismissed, then brings a suit. Wiere the 
plaintiff was actually dispossessed long after 
the date of the order dismissing his applica- 
tion under 0. 21 , R. 100, limitation for a 
suit to establish his title and recover posses- 
sion is that provided under Art. 142 and not 
Art. 11 -A. 1929 P. 553=117 I.C. 634. 

Art. ll-A is correlated to and must be read 
with O. 21, R. 103 of the Code, and the 
article applies only when ihe suit as brought 
is one by a decreeholder or auction purcha- 
ser as such, and cannot apply if the plaintiff 
falls back on his original title as owner of 
the property in suit treating the defendant 
as holding permissively. 114 I.C. 725= 
1929 A. 610. Art. 11 -A does not bar suits 
for recovery of possession of immovable pro- 
perty after proceedings under Chapter VII of 
the Presidency Small Cause Courts Act 
have failed. 1929 M. 69=29 L.W. 537. 

Starting foint op limitation. — Time runs 
from the date of the order and not the date of 
attachment and sale of property. 40 M. 733 
=31 M.L.J. 394. Time runs only from the 
date of the appellate order in case of a Letters 
Patent appeal. 39 M. 1196=28 I.C. 367. 
But time taken in an unsuccessful revision 
petition to the BIgh Court cannot be deduct- 
ed. 8 Bur.L.J. 93=27 I.C. 829. There 
is much to be said in favour of the view that 
under Art. H, the staring point should be 
taken to be the date of the final order, 


whether that order was passed on an appeal 
from that order or whether it was passed in 
a civil revision petition from that order. 
1943 M.W.N. 455=A.I R. 1943 Mad. 633 
= (1943) 2 M.L.J. 41. 

Art. 11 -A. — [See also under Ait. 11, supra.} 
Art. 11-A does not contemplate computation 
of the period of limitation from the dale of 
any older passed in levision. There is a clear 
distinction between an appeal and an applica- 
tion for revision. Whereas the right of appeal 
is a substantive right created by statute, inter- 
ference by the High Court by way of revision 
is entirely discretionary and when the BCigh 
Comt rejects a petition for revision, it is not 
as if the order of dismissal is the only sub- 
sisting order in the case. It only amounts to 
the High Court abstaining from exercising its 
jurisdiction and allowing the order of the 
Subordinate Court to stand. 1931 N. 17= 
130 I.C. 145. 

Before Art. 11 -A applies, there must have 
been an act of dispossession by the decree- 
holder or auction-purchaser. An order for de- 
livery of possession of land in the actual 
possession of tenants made in favour of the 
decree-holder purchaser under O. 21, R. 96, 
C.P. Code, does not amount to dispossession 
within the meaning of that article. 44 C. 
W.N. 251=70 C.L.J. 111=1940 C. 16. 
Art. 11-A, applies only to suits by a person 
who has been dispossessed of property in the 
delivery of possession in execution of a de- 
cree. Where a person had not been dispos- 
sessed of the property when the order under 
O. 21, R. 99, C. P. Code, was passed 
against him and the application which was 
presented by him under O. 21, R. 99, O.P. 
Code, was held to be incompetent, the suit 
is not covered by the terms of Art. 11-A* 
1940 L. 349. 

Art. 12 ; Scope and Application. — ^Article 
applicable to suits to set aside a sale voidable 
on any ground. 49 I. A. 312=1 P. 733=44 
M.L.J. 718=1922 P.C. 336 (P.C.); 14 I. 
0. 780=14 Bom.L.R. 254 ; 32 M.L.J. 525 
=32 I.C. 611; 1941 P. 490. Article does 
not apply where the sale is void ab initio 
and is a nullity. 35 I.C. 404 (C.) ; 42 C.L. 
J. 69=1925 C. 1148; 12 M. 168 (F.B.). 
See also 29 C. 73 (P.B.); 44 C. 241; 26 A* 
L.J. 716=50 All. 686=1928 A. 363. 

Art. 12 has no application when the tran- 
saction in question is a nullity as in such a 
ease it is unnecessary to set it aside. I.L.R. 
(1943) Bom. 400=45 Bom.L.R. 553=A.I. 
R. 1943 Bom. 288. Article inapplicable to 
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Description of suit. 


Period of limitation. 


(o) sale in execution of a decree 
of a Civil Court; 

(&) sale in pursuance of a decree 
or order of a Collector or other 
officer ot revenue ; 


Time from which period 
begins to run. 


suits for declaiation that a sale was fraudu- 
lent and cannot aiffiect the riglits of plaintiffi. 

24 l.C. 695. jSee cdso l.L.K. (1943) Bom. 
400=45 Bom.L.R. 553=1943 Bom. 288; 14 
P.L.J. 441; 11 B. 119; 9 M. 457 6 A. 406; 
I.L.R. (1941) 1 Cal. 389=45 G.W.N. 277 
=1941 Cal. 333; 34 G. 241; 23 P.L.T. 364; 
1942 P. 386; 14 P.L.T. 441=1933 P. 473. 
The suit need not be expressly to set aside 
the sale. It is enough if the relief sought 
cannot be had without setting aside iJie sale. 

25 C. 179=24 I. A. 170 (P.C.); 10 B. 214; 
27 B. 577. Art. 12 does not apply to void 
sales. It applies only to eases wheie the 
plaintiff was a party to the pioceedings in 
which the sale was held. 1941 O.W.N, 1328 
=1941 O.A. 1013=17 Luck. 456=1942 O. 
120. The language of Ait. 12 {a) is wide 
and theie is no leason to lestrict the appli- 
cation of the expression exe<'ution of a 
deciee^' to cases of simple money deciees. 
The article applies to the case ot sales on the 
basis ot mortgage decrees also. 196 l.C. 
457=1941 O.W.N. 1077=1942 Oudh 33. 
Thus a suit for possession of property sold 
in execution of a decree is governed by Art. 
12. 1 L. 27=55 l.C. 833. See also 46 Bom. 
914=24 Bom.L.R. 423=1923 B. 462. Art. 
12 of the Limitation Act has no application 
to a suit in which the plaintiff does not want 
a sale to be set aside but merely asks for a 
declaration that, notwithstanding the sale in 
question, the interest which he has in the 
piopeity sold is not affected by the sale in 
question or the confirmation thereof. 23 Pat. 
L.T. 364=A.I.R. 1942 Pat. 386. Art. 12 
is not applicable to a suit by an unsuccessful 
claimant in execution proceedings, for a de- 
claration of his lien on tlie property, arising 
ont of a hypothecation in his favour by the 
judgment-debtor. The suit is not one for 
setting aside the sale nor is it necessaiy for 
the plaintiff so to do as he was not a party 
to it. 34 P.L.R. 468=1933 L. 10; 45 C.W, 
N. 277=1. L.R. (1941) 1 C. 339=1941 C. 
333, Sale in execution of mortgage decree 
against father of Hindu joint family — Sons 
cannot claim to redeem without setting aside 

'the sale witliiii one year, 1 P.L.J. 180=34 
288. See also 1929 P. 323. Article 
applicable to suit by minor to set aside sale . 
30 P.W.R, 1918=43 l.C. 712. The rule 
is not affected by the fact that after decree, 
the pl^tiff became sui jans at the time of 
eapeention proceedings, notice of which was 
served axot on Mm but on the guardian <td 
Utm^ 39 M, 1031=32 X,0. 391. A minor 


noij repiosGUtcd by a piopoi* guardian is not 
a party to the proceeding and Art. 12 is in- 
applicable. 1922 L. 447; 38 M. 1076=28 
M.L.J. 525; 12 B. 18; 8 C, 656=9 I. A. 
27; 11 O.C. 346. The Aitiele applicable in 
such cabes is Ail. 144. 48 l.C. 399=113 

P.R. 1918. Article is inapplicable to sLran- 
gers to suit oi pioceedings. 71 l.C. 822= 
1924 L. 396; 67 l.C. 894; 15 P.R. 1912= 
11 l.C. 76; 11 B. 130; 9 C.L.R. 18; 5 A. 
614. Huit to set aside sale in execution of a 
deciee against third party is not governed 
b> this Alt. 3() l.C. 3=10 Bui. L.T. 225. 
\Jso suit to set aside a sale of propei ty not 
belonging to [he judgment-debtoi, but to a 
siiangci. 26 A. 346. Also a suit to ic- 
co\ei piopeu} which is sold subject to plain- 
tiff lights. 7 W.R. 252. Also a suit for 
Mud taken in excess of that included in the 
decieo. 19 A. 308. A sale under S. 118 
of Madias Bstates Land Act is not held in 
puisuaiiee of an order oi a deciee of the Col- 
lectoi or othci officer of Revenue. There- 

[nt®- a case. 

192/ M.W.N. 374. A suit to set aside a 
sale under tlie Bengal Public Demands Ee- 
<oveiy Act is governed by Art. 12. 31 0. 
W.N. 299=1927 0. 315. See also I.L.E. 
(1940) M. 123=1939 M.W.N". 918=1939 

M. 867 (Execution sale under decree on 
void mortgage by Hindu fathei— Suit by sons 
tor possession impeacliing mortgag'c decree 
and sale) . 

Starting Point.— Iu the ease of a sale that 
requiies eonfii-malion, ffme begins to run 
from the date of the confiimation, and in 
oihei cases fiom the date on which the sale 
becomes otheiwisc final. 10 l.C. 87=13 0. 
L.J. .139. See also 16 I. A. 195=23 G. 775 
32 l.C. 391=39 M. 1031; 12 C 
49; 17 C. 347 (P.O.). 

Art. 12 (b). A suit to set aside a reve- 
nue >ale under the Madras Estates Land Act 
moie than one year after the expiry of 30 
days after the sale does not lie' as it is bar- 
M.L.J. 840=1924 
278. See 1927 M.W.JST. 174; 52 M.L. 
J. 390—1927 M. 488. Notice under S. 112, 
Madias Estates Land Act — Suit to contest — 
Dismissal— Application for sale by landholder 

„ beyond the periled fixed under kS. 115 (2) 

Sale by order of Collector— If void— Suit for 
declaration of illegality and for possession 
—Limitation— ‘‘Aet^^ of officer— Meaning of. 
50 L.W. 445=1943 Mad. 501=(1943) 1 M. 

ooo on the point 61 M.L.J. 

20o=134 l.C. 184=1931 M. 724, 
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Descriptiion of suit. 

Period of limitation. 

Time from which period 
begins to run. 

(c) sale for arrears of Govern- 
ment revenue, or for any demand 
lecoverable as such arrears; 

(d) sale of a patni taluq sold for 
current arrears of rent. 

Explanation — Tn this article 
‘‘patni’’ includes any intermediate 
tenure saleable for current arrears 
of rent. 

13. To alter or set aside a decision 

( 

1 

1 

One year] 

The date of the final decision 

or order of a Civil Court in any pro- 
ceeding other than a suit. 

1-1. To set aside any ret or order 

One year] 

or order in the case by a 
Court competent to deter- 
mine it finally. 

[The date of the act or order. 

of an officer^ of Government in his 
official capacitv not herein other- 
wise exnrftj'-lv provided for. 1 


LEG. EEF. 

1 Substituted by Act XI of 1923, S. 2 and 
Sell. I, foi '' Ditto 


Cl. (c). — Sale for Government revenue. 
Sec 38 M. 356=25 M.L.J. 393. See also 
8 C. 329; 34 C. 241; 6 M. 148; I.L.E. 
(1937) 1 C. 437=40 C.W.X. 1359=1936 C. 
715. (Suit under Assam Land and Bevenue 
Begulation) . 

Cl. (d). — ^Applicability to sale under Ben- 
gal Patni Regulation, 1819. 46 C.L.J. 51 

=1927 C. 733. A suit to recover propeUy 
lelea&ed from attacliment under 0. 38, B. 8 
is not governed by this article, as tlic exist- 
ence of tbe Older leleasing tbe attachment 
before judgment does not bar the suit. 41 
M 23=39 I.C. 863. See also 3 A. 40. On 
this aTtielc, sec also 6 P.L.J. 85=60 I.C. 
849=1921 P. 1. 

Art. 13. — ^In a subsequent suit against an 
order in proceedings undei Chap. VII of the 
Presidency Small Cause Courts Act, there is 
no necessity to alter or set aside any such 
decision or order and Art. 13 has no appli- 
cation. 1929 M. 69=56 M.L.J. 199. So 
also in a suit for declaration of title to cer- 
tain propel ty after an order of the Insol- 
vency Court under sub-S. (3) of S. 14 of 
the Provincial Insolvency Act for sale of the 
interest of the insolvent in it, leaving the 
question of title to be decided by a compe- 
tent Civil Couit. 36 C.W.N. 621=1933 C. 
263. See also on the article. 41 M. 23; 45 
M. 70, cited under Arts. 11 and 11-A. 

Art. 14: Applicability. — ^If it is neces- 
sary for a plaintiff to get lid of an order 
■which standst in his way before he can obtain 
a Certain relief, although he may sue merely 
for a declaratory decree, still the suit should 
be deemed to be one to set aside an order 
falling within the ambit of Art. 14. 15 L. 
389=1934 L. 384 (F.B.). See also (1943) 

1 M.L.J. 386. Art. 14 has no application 
when it is not necessary for the plaintiff to 
set aside the act or order in order to obtain 


the relief which ho claims. 49 C.W.H. 
117=1946 C. 480. Official capacity’’ — 
Meaning of. 39 Bom.L.B. 288. See also 
1943 Mad. 501= (1943) 1 M.L.J. 386. The 
article would apply if the feuit involves the 
setting aside of an order, though there is no 
direct prayer to that effect- 25 B. 337=10 
M.L.J. 368 (P.O.); 24 A. 467. Art. 13 
applies only to orders and pi oceedings to which 
by law a particular effect is given. An order 
to come under Ar(. 14 must be an order of 
at hast a qiwrsi- judicial character and not a 
mere executive order. 104 I.C. 781=1927 

M. 1167. See also 165 I.C. 739=1936 L. 
692. Under Art. 14, the question is not 
merely one of form but of substance* 30 
Bom.L.B. 431=1928 B. ISO; 1939 C. 749. 
An order made without juiisdiction is a nul- 
lity and need not be set aside, and Art. 14 
has no application bo an order of that Idnd. 
39 C.L.J. 454=83 I.C. 446=:1924 C. 913. 
S(c also 29 B. 480; 30 M. 280; 1924 N. 
142; 20 P.L.T. 136=1938 P.W.N. 631= 
1938 P. 524. Thus the article does not apply 
where relief is asked for on the ground that 
order is ultra vires. 48 B. 61=1924 B. 273; 
36 B. 225=15 I.C. 517; 39 B. 494=29 I. 
0. 490; 36 C. 726; 17 1.0. 881=17 O.W.IST. 
55; 30 M. 280; 42 M. 673=37 M.L.J. 71= 
51 I.C. 366; 98 I.C. 22=1927 IST. 10; 1927 

N. 159=100 I.C. 4=22 N.L.B. 147. The 

words ^'act” or order” in Art. 14 do not 
mean an act or order which is a nullity. An 
order made by an officer of Government in 
his official capacity, purporting to act under 
the law, which is of a qM^sr-judieial character 
and within his power would fall under Art. 
14. A suit to sot aside an order of the As- 
sistant Collector of Customs imposing penalty 
under S. 167 (17) of the Sea Customs Act is 
governed by Art. 14. 42 Bom.L.B. 532= 

1940 Bom. 294. Sec also 57 M. 501=1934 
M. 147=66 M.L.J. 715. (Resumption of 
certain villages by Government treated as a 
nullity); 5 P.L.J. 321=56 I.C. 507; 24 I. 
C. 813 (2)=:7 S.L.R. 169; nor where the 
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[Art. 14 


officer was not acting in his official capacity. 
45 B. 920=61 I.O. 347=1921 B. 381. See 
also I.L.R. 1939 B. 123=1939 B. 56; 40 
Boni.L.R. 1288. (Suit under S. 36 Proviso 
(3) of Bonibaj^ Hereditary Officers Act). 

meaning of. See (1943) 1 M.L.J. 
386 . As to whether the article applies to suit 
for declaiing illegality of resumption of ser- 
vice inam on the ground of non-performance 
of service, see 27 L.W. 101=1928 M. 282. 
See also I.L.E. (1939) B. 564=1939 B. 
425=41 Bom.L.R. 939. 

Suits governed by Article. — A. suit under 
S. 12, Redemption of Moitgages Act (XI of 
1913), instituted by a person aggrieved by an 
order passed by the Collector under Ss. 6 to 
10 or 11 of the Act to establish his right in 
respect of the mortgage is governed by Art. 
14; it makes no difference that the suit is 
one for a more declaration and no relief to 
set aside the order of the Collector has been 
expressly asked for in the plaint. (4 L. 346= 
1923 L. 648, Oven*, and 1925 L. 385, Appr.) 
15 L. 389=1934 !L. 384 (P.B.). See also 
165 I.C, 739=1936 L. 692; 40 P.L.R. 245 
=1938 L. 512. Suit to set aside order of 
Collector foi footing land for failure to pay 
an ears of Goverunient levenuo. 44 B. 451 
=57 I.C. 587; 15 B. 424. A claim for relief 
inconsistent with an order of enfranchisement 
of inam is governed by Art. 14 if the order 
of enfranchisement is mtra vires, Le-f the 
inam was granted or continued by Govern- 
ment, and in any case in which it is shown 
that the inam was not granted or continued 
by Government, Art. 142 or 144 would apply. 
123 I.C. 341=1930 M. 710; 39 BomL.R. 
288=1.1.. R. (1937) Bom. 464=1937 Bom. 
307. A suit by a Zemindar against the G-ov- 
etnment for a declaration that an enfranchise- 
ment by the Government of a service inam, in 
liis Zemindari is not valid and binding on 
him, is generally governed by Art. 120, bnt 
if the Zemindar was a consenting party to 
such enfranchisement proceediugs and did 
not object to the same, Art. 14 might apply. 
58 M. 141=68 M.L.J. 409. See also 1936 
O.A. 1943 (cc) 71=3 0. 68. (Suit for de- 
claration involving setting aside of order). 
Where, however, the Zemindar has not ap- 
peared before the Inam Commissioner or 
taken any part in the proceedings, and sues 
on the footing that lire proceedings are ultra 
vires^ it iS not necessary to set aside the pro- 
ceedings and Art. 14 will not apply. 58 M. 
141=1936 M. 316=68 M.L.J. 409; 165 I. 
C. 739=1936 L. 692. In such a case Art. 
120 applies and the cause of action arises 
only when he is injuriously affected by the 
eufranehisement, Le-, when inamdar definitely 
refuses to perform the seivices for which 
the inam was originally granted. 58 M. 
141; B1 I.C. 267=1915 M.W.N. 915 (in 
37 M.L.J. 71 resumption treated as a nul- 
lity which need not be set aside.) Suit for 
amendment or cancellation of settlement en- 


tries. 1922 N. 76; 57 I.C. 319. But see 
14 I.O. 50, contra. Suit for cancellation or 
modification of rent fixed by a Settlement 
Officer. 2^8 C. 676; 29 C. 367. Suit under 
S. 11 of Punjab Act (II of 1913) which is a 
suit to set aside the summary order of the 
Collector. 6 L. 206=88 I.C. 945=1925 L. 
385. Order of Collector regulating supply 
of water to lauds is not within the Article. 
104 I.C. 781=1927 M. 1167. Order of com- 
missioner under S. 178 of Bombay District 
Municipal Act is governed by Art. 14. 51 
B. 105=28 Bom.L.R. 1465=1927 B. 55. 
See also 1940 B. 188=42 Bom.L.R. 223 
(Order of Bench of Magistrates under Bom- 
bay Municipal Boroughs Act) • Also an order 
of a manager under the Siud Encumbered 
Estates Act, S. 7 (2) (c) in his official capa- 
city. 1930 S. 150. As to suit under Madras 
Estates Land Act. see 1943 Mad. 501= (1943) 
1 M.L.J. 386. Revenue sale — Order of can- 
cellation — Suit by purchaser for possession — 
Limitation applicable — Order of cancellation, 
if nullity and can be ignored — Art. 113 — 
Applicability. 1944 Sind 44=1. L.R. (1943) 
Kar. 404. 

Suits not governed by this Article. — Art. 
14 does not apply to an order of enhanced 
assessment, which is a nullity or in excess of 
aufhoiily; in such a case it is not incumbent 
on the plaintiff to file a suit to have the order 
Set aside. Consequently, a suit to recover 
payments made under protest filed more than 
one year after the order to recover such as- 
sessment was made is not barred by limita- 
tion. 36 Bom.L.R. 761=1934 B. 434. See 
also 39 Bom.L.R. 288. Suit in ejectment 
by a proprietor to whom Bakasht lands were 
allotted in collectorate partition not governed 
by Art. 14. 53 I. A. 176=5 P. 735=1926 

P.C. 60 (P.C.). See also 183 I.C. 853= 
1939 L. 135 (Suit to set aside mutation order 
and for possession) . Where the suit for decla- 
ration of title was brought in the Civil Court 
more than one year after the order of the 
Deputy Collector, which was one passed ap- 
parently under S. 57 of the Estates Partition 
Act, held, that the suit not being to set aside 
the order of the Collector was not barred by 
Art. 14. 1931 C. 29=52 C.L.J. 247. See 

also 171 I.C. 267=1937 Pesh. 94. A suit 
denying a right of way as affirmed by an 
order of a Mamlatdar under Mamlatdar ^9 
Courts Act, is a suit respecting possession of 
immovable property and as between Arts. 
14 and 47, Art. 47 applies to such suit. 33 
Bom.L.R. 517=1931 B. 256. Where the 
suit was for declaration, against the Secretary 
of State, that the order by the Collector di-s 
posing of the suit lands in favour of the 
second defendant was null and void, and for 
possession as against the grantee, held, the 
relief regarding possession could not be 
awarded in this suit; that it was really a 
suit for declaration and injunction and gov- 
erned by Art . 120, and not by Art . 144 or 14 . 
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Description o£ suit. | 

Period of limitation, j 

Time from which period 
begins to run. 

15. Against Government to set 
aside any attachment, lease or trans- 
fer of immovable property by the 
Tevenue-<iuthorities for arrears of 
Government revenue. 

^ [One year] 

I When the attachment, lease 
or transfer is made. 

16. Against Goverement to re- 
cover money paid under protest in 
satisfaction of a claim made by the 
revenue-authorities on account of 
arrears of revenue or on account of 
demands recoverable as such arrears. 

^ [One year] 

When the payment is made. 

The date of determining 

17. Against Government for com- 
pen-^ation for land acquired for 
public purposes. 

1 [One year] 

the amount of the compen- 
sation. 

18. Like suit for compensation 
when the acquisition is not com- 
pleted. 

1 [One year] 

The date of the refusal to 
complete. 

19. For compensation for false 
imprisonment. 

1 [One year] 

When the imprisonment 
ends. 

20 By executors, administrators 
or representatives under Legal Re- 
pre«5entatives^ Suits Act, 18'5 i 

^] One year] 

The date of the death of 
the person wronged. 


LEO. EEP. 

T- Substitnted'by Act SI of 1923, S. 2 and 
Bell. I, for , 

1931 B. 369=55 B. 447=33 Bom. L.R. 772. 
Certain allowance was payable by Government 
to defendants. In December, 1917, the 
Commissioner had directed payment of that 
allowance to the 1st defendant. A suit to 
recover the plaintitf’s share of that allow- 
ance brought more than one year from the 
(late of tliat order was held to be not barred 
by Art. 14, as the plaintiff’s claim was en- 
tirely independent of the order of Govern- 
ment. 33 Bom.L.B. 783=1931 B. 473. 

Art. 16. — ^Art. 16 requires for its applica- 
tion that the demand, if not for arrears of 
revenue, should be ‘^recoverable as such ar- 
rears’.’ Rents “settled” by the Settlement 
Offeer under S. 104 of the Bengal Tenancy 
Act are not arrears of revenue and unless 
it can be shown that by some enactment they 
have been made to come under that descrip- 
tion or have been made recoverable as arrears 
of revenue, Art. 16 cannot be applied to 
them . The fact that the claim to such rents 
comes within the Bengal Public Demands Re- 
covery Act would not bring that arti- 
cle into operation. 64 I. A. 281=1. L. 
R. (1937) 2 Cal. 769=1937 P.C. 244= 
(1937) 2 M.L.J. 834 (P.C.). Suit for 
recovery of water-cess alleged to have been 
illegally levied and paid under protest is 
governed by Art. 16. 46 M. 488=1923 M. 

•352=:45 M.L.J. 12,* 70 I.C. 884 (M.); 44 


M.L.J. 645=1923 M. 665. See also 18 I. 
C. 699=1913 M.W.N. 75 (it would be differ- 
ent if proceedings are taken under the Re- 
venue Recovery Act). The article is also 
applicable to a suit for the recovery of penal 
assessment illegally levied for an alleged 
wrongful taking of water. 1925 M. 474, 
A suit to recover the amounts paid as vil- 
lage service cess by the plaintiff under pro- 
test is governed by Art. 16. 61 M.L.J- 754 
=1931 M. 525. 

Art . 17. — ^Where there is no determination 
of the amount of compensation, as where the 
Collector refuses to award any compensation, 
the article has no' application. 34 C. 470; 
22 B. 802; 27 M. 535. Land acquisition — 
Money paid to person apparently entitled — 
Suit by person having interest in land for 
money so paid, governed by Art. 120 and not 
by this Article or Art. 62. 1935 P. 42. 

Art. 19. — Suit for damages for false im- 
prisonment or malicious prosecution is govern- 
ed by one year’s rule under Arts. 19 and 23. 
40 C. 898=23 I.C. 25=18 C.W.N. 185. 
See also 30 C. 872 (P.C.)i=30 I, A. 154. 

Art. 20. — ^Applicability — Suit by Mahome- 
dan co-heir for share of sale proceeds of de- 
ceased’s property from person engaged to 
distribute same — ^Limitation — Starting point. 
See (1945) 2 M.L.J. 422=1. L.R. (1946) 
M. 423=1946 M. 116. 

Art. 22. — See 22 Bom. L.R. 1333=1924 B. 
290. Art. 22 does not apply to claims by 
workmen under the Workmen’^ Compensation 
Act. 58 B. 128=35 Bom.L.B. 1142=1934 
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Description of suit. 

Period of limitation j 

Time from wh?ch period 
begins to run. 

21. By executor , administrafor^H 
or representatives under the Indian 
Fatal Accidents Acr, 1855. 

One year] 

The date of the death of 
the person killed. 

22. For compensation for any 
other injury to the person. 

One year] 

When the injury is com- 
mitted. 

23. For compensation for a mali- 
cious prosecution. 

^[One year] 

When the plaintiff is ac- 
quitted, or the prosecution is 
otherwise terminated 

24. For compensation for libel . . 

One year] 

When the libel is published 


LEG. REF. 

^ Substituted bv Act XI of 1^23^ S . 2 and 
Sell, i, for ‘‘Ditto. , 


B. 28. ‘Injury^ in Art. 22 lias a wider con- 
notation than physical hurt. Assault even 
though it causes no hurt is an offence to the 
human body and wTongful obstruction to a 
person from entering a temple is an injury 
to the person and a claim for damages re- 
garding tire same is governed by Art. 22. 
138 I, C. 84=1932 M. 432. The proper arti- 
cle applicable to a suit for damages for 
ticing away the wife is Art. 120 

and not Ait. 22. Injuries to person in 
Art. 22 mean physical injuries to the plain- 
tiff and this is not a case of injury to the 
pel son of the plaintiff. 58 A. 903=1936 
A. 454. 

Aut. 2B.Sce 40 C. 898=18 C.W.N. 185. 
Pioceedings under the Bengal Disorderly 
Houses Act not a prosecution but only a 
libel. 20 I.C. 768=18 C.L.J, 352. Art. 
2 applies only where the defendant did an 
act honestly believing that he was empowered 
to do it by some enactment. Otlierwise the 
suit for compensation for wi*ougful act will 
fall under Art. 23. 3 R. 208=1925 R. 

311. Time runs from the time the plaintiff 
is acquitted, or prosecution is otherwise termi- 
nated. 17 M.L.J. 60. Time runs from date 
of discharge. Revision petition does not 
suspend period. 24 Bom.L.R. 507=1922 B. 
209; 23 M. 24. It is doubtful if the same 
rule will apply in case of appeal preferred 
by Government against acquiflal. 20 C. 41, 
The word “prosecution'^ in Art. 23 is used 
in the general and not in the technical sense. 
It is used in a wider sense than a trial and' 
will include criminal proceedings by way of 
appeal or revision before a District Magis- 
tt*ate, a Sessions Court or a Higli Court. A 
prosecution is terminated when it is brought 
to an end or is concluded . If the suit is filed 
within one year from that date, although 
more than one year after the order of dis- 
charge by the Magistrate, the plaintiff 's 
daim is within limitation. 221 I.C. 666= 
I.L.R. (1946) K. 358=1946 IST. 46. In the 
case of an acquittal on appeal, or on revision, 
the date of the order of the appellate Court 


is the starting poin( of limitation. 7 A. 
205 (F.B.); 57 I.C. 635 (M.). See also 
I.L.R. (1938) All. 89=1937 A.L.J. 1281 
=1938 All. 49; (1938) 1 M.L.J. 344=1938 
M. 349=1. L.R. (1938) Mad. 675 (F.B.). 
A claim for compensation for malicious pro- 
secution is governed by Art. 23 which is the 
more specific article and not by Art. 2. A 
claim for compensation for illegal arrest, how- 
ever, falls within the scope of the latter arti- 
cle. 77 C.L.J. 93=A.I.E. 1944 Cal. 4. 
Limitation for'a suit for malicious prosecu- 
tion begins to lun when the pioceedings are 
terminated by acquittal orTothcrwisc and the 
proceedings cannot bo said to terminate 
when they are pending in any appellate or 
levisional Court or by way of reference. 1942 
O.W.N. 446=1942 ‘ Oudii 489. “When the 
plaintiff was acquitted or the prosecution 
othenvise terminated ' ' — -Meaning — ^Prosecu- 
cufioii of plaintiff and another — ^Discharge o£ 
plaintiff and framing of charge against the 
other — Enquiry against the latter terminat- 
ing sometime later — Date of discharge for 
purposes of limitation for a suit by the 
plaintiff. 1945 M.W.N. 280=58 L.W. 238 
=A.I.R. 1945 Mad. 288=(1945) 1 M.L.J. 
287. Prosecution teiminates by order of 
discharge by Magistrate — ^Bufc if matter is 
taken up in revision by higher authority, pro- 
set'ulion tenninates when proceeding's in re- 
vision come to an end. 52 A. 558=1930 A. 
326. See also 39 Bom.L.R. 881=1937 B. 
491. 

Art. 24, — Each publication of a libel gives 
a fresh cause of action for suit. Where the 
President of a Union Bench sends a report to a 
Magistrate in connection with an application 
for transfer of a ease pending before the 
Bench, a. suit for damages for libellous 
matter contained in that report may be 
brought within one year of the publication 
of the report to the Magistrate. 40 C.W.IST. 
500. A suit for damages against the de- 
fendant for making a false accusation against 
the plaintiff to the police, when no prosecu- 
tion was instituted, is a suit for compensa- 
tion for libel or slander, and tlie limitation 
applicable to such a suit is that prescribed 
by Art. 24 or Art. 25 and not by Art. 36. 
1937 Lab. 709. 
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Description of suit. 

1 Period of limitation. 

Time from which period 

1 cgins to run. 

25. For compensation for slaiide; 

^[Oneyear] 

V\ben«be words are spo* 
ken, or if the words are not 
^c ionahle in themselves, 
when tbe special damage 
complained of results 

26, For compensation for loss of 
service occasioned by the seduction 
of the plaintiff's servant or daughter 

1 [One year] 

When the loss occurs. 

27. For compensation indu- 

cing a person to break a conrrtact 
with the plaintiff. 

nOneyear] 

The date of the breach. 

28. For compensation for an ille- 
gal, irregular or excessive distress 

29 For compensation for wrong- 
ful seizure of movable property 
under legal process. 

^[One year] 

^[One year] 

The date of the distress. 

The date of the seizure. 


LEG. EER 

1 Substituted by Act XI of 1923, S. 2 and 
Sch. I, for ‘‘Ditto. , 


Art. 27. — Suit for eompeusation for induc- 
itig breach of contract is governed by Art. 27 
of Limitation. Act. 1926 P.C. 88=31 C.W. 
N. 174 (P.C.). 

Art. 28 , — See 26 A. 482. Art. 28 is a 
specific article dealing precisely with a claim 
to compensation for illegal distress or dis- 
traint. Distress has the same meaning as 
distraint. The illegal distress contemplated 
might be the result of various causes. The 
Seizure of the property might be illegal either 
because the party in possession was hot liable 
or because the property on account of it^s 
character was itself exempt from seizure. 
Again the person effecting seizure or the 
officer authorising the distraint might have 
no power or* jurisdiction to effect the seizure, 
or the distraint itself might not be in con- 
formity with the provisons of the statute 
under which the act was purported to be done. 
Seizure invalid due to want of jurisdiction 
is an illegal distraint covered by Art. 28, 
and tlrere is no gi*ound for applying Art. 36, 
which is a very wide and general article. 
Art. 28, being an express and specific article, 
must prevail over the general provisions. I. 
L.E. (1939) Bom. 721=41 Bom.L.E. 1223 
t=1940 B. 20. 

Art. 29: Scope and application op the 
Article.— 39 P.L.E. 948=1938 L. 196; 1937 
Bang. 523. Distinction between Arts. 11 
and 29. 8^c(? 9 I.C. 773. The words “ under 

legal process ’’ in Art. 29 cannot be inter- 
preted as meaning according to law and there 
is no justification for holding that any pro- 
cess taken according to law is legal process. 

‘‘legal process ’’ is meant procedure by 
some sort of Court. The Collector acting 
under S. 154 of the Bombay Land Eevenue 
Code is not acting as a Court, but is really 
C,G. M. — 438 


acting as a ci cditoi . Ai i . 29 applies to a 
Seizure under a process issued by a Court, 
and does not apply to a seizure by the Col- 
lector under S. 154 of the Bombay Land Re* 
venue Code. 203 I.C. 611=44 Bom.L.B. 
668=A.I.R. 1942 Bom. 300. Art. 29 only 
governs eases where there has been an attach- 
ment which is found to have been wrongful, 
because the Court had no jurisdiction or 
because the atiachnient w’as obtained on in- 
sufficient grounds and in which there are no 
additional factors such as misappropriation 
01 theft or conversion of the attached pro- 
perty. Where a sewing machint*, which is 
the sole means by which a tailor earns liis 
livelihood, is attached before judgment and 
entrusted to sureties, aud the attachment is 
atier'Tvards raised on the application of the 
tailor who objects to the attachment on tlie 
ground of the machine being not liable to 
attachment under 8. 60, C.P. Code, being 
the tool of an artisan, a suit by the tailor 
lor return of the machine in the condition in 
wideh it was attached and removed from his 
possession, or for damages, it being found 
that certain vital parts of tlie machine have 
been removed from the machine while in pos- 
session of the sureties^ falls for purposes of 
limitation, not under Art. 29, but under Art. 
48 or Art. 49. (1946) 1 M.L.J. 241. The 
crux of Art. 29 is in the words “wrongful 
seizure.^' If the seizure is not wrongful, 
there can be no cause of action. The seizure 
may be wrongful either because the pro- 
perty does not belong to tbe judgment-debtor 
or the Comt has no jurisdiction to attach the 
property. It is because the process is illegal 
that the seizure becomes wrongful so as to 
give a cause of action for the suit. The 
sale of the property after the wrongful seizure 
does not give a new cause of action. 130 I, 
C. 157=1931 N. 47. Where in execu- 
tion of a decree against ihe judgment-debtor, 
the decree-holder wrongfully attaches pro- 
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[Art, 30 


Description of suit. ! 

1 

Period of limitation. J 

Time from which period 

1 begins to run. 

30. Against a c rt er * •rtompen-, 
tint-, for 'oS'ng or ’ rinff ood<; ' 

^ One learj 

Vvhen the Joss or injury 


LEG. REF. 

- irfubstituted by Aet XI of 1923, S. 2 and 
Sell . I, for ^ ^ Ditto . ’ ’ , 


peity belonging to a stranger, tbe suit by 
that Stranger for compensation for wrongful 
seizure is governed by Art. 29. 1941 P.L.R. 
I=rl940 Rang. 276 (F.B.). This article 
applies only where an attachment is illegal ab 
initio. 22 A.L.J. 977=81 I.C. 1038=1925 
A, 131. Where a seizure is under a writ of 
Court, it is not wrongful unless it is shown 
that the Court issuing it had no jurisdiction 
or tbe writ was executed against a person 
not a party to the decree. 64 I.C. 513= 
35 C.L.J. 480. See also 28 I.C. 463=42 
C. 85 (arrest of ship). There should be 
wrongful Seizure of movable property under 
legal process. See 23 M.L.J. 519; 23 M. 
621. Where the plaintiff’s claim is for 
recovery of tlie amount, of money he has 
voluntarily paid to tlie Official Liquidator to 
save his property which had been wrongfully 
atatched by the atter and for damages, Art. 
62 and not Art. 29 applies. 9 Luck. 577= 
11 O.W.X. 398=1934 O. 158 (2). There 
can be wrongful seizure only where the pro- 
perty is in possession of the person. No 
doubt, constructive possession also will do, 
but when there is no right to possession, there 
cannot be wrong'ful seizure and Ait. 29 has 
no application. 123 I.C. 362 (1)=1930 M. 
349 (1) . Attachment of debt effected by 
prohibitoiy order does not come within this 
aiticle as there is no actual seizure. 38 M. 
972=26 M.L.J. 166 (P.B.); and as debt 
is not movable property. 23 M.L.J. 519= 
16 I.C. 914. A suit to recover money wrong- 
ly paid under an order of Court is not gov- 
erned by the article. 38 A. 676=35 I.C. 
86; 11 M. 345; nor a suit to recover money 
rateably distributed in execution of a decree 
subsequently reversed. 38 A. 676=35 I.C. 
86. Sec also 13 M. 437; 21 C. 142 (P.C.): 
26 M.L.J. 166. (There is no wrongful 
Seizure in such cases) . Wrongful attach- 
ment of movables by prohibitory prder — Suit 
lor compensation, see 31 M.L.J. 257=35 I. 
C. 98. Standing crops are not movable pro- 
perty within Art. 29. 25 M.L.J. 447=21 

I.C. 213; 31 I.C. 796 (M.); 17 C.W.N. 
308=18 I.C. 253; 18 N.L.R. 96=1922 N. 
212. Suit for value of crops wrongfully at- 
tached, cut and removed is not governed by 
Art. 29, 105 I.C. 763=1928 0. 106. On 

this point, see also 31 M. 431=18 M.L.J. 
590; 2a M.L.J. 620=17 I.C. 185; 32 C. 
4n9; 36 0. 141. What constitutes seizure 
process, see 11 M. 345; 38 M. 
9^2; ..1 0. 14a. Where a certain amount de- 
posited in Court by the receiver appointed 


under O. 40, R. 1, O.P. Code, is attached 
ana paid to a person a suit to recover back 
such amount is not governed by Art. 29, as 
the attachment is neither seizure within the 
meaning of Ait. 29, nor wrongful. 1938 
L. 493. Suit to recdver damliges for wrong- 
ful attachment before judgment of goods 
falls undei Ail. 29 and not Art. ^ or 49 
and the starting point of limitation is the 
date of the seizure of the goods. Suit filed 
by third party aggrieved — ^No difference. 
1930 M. 635. In a suit for damages for 
the unlawful attachment and seizure of 
Certain properties, the date from which time 
begins to run is not the date of the attach- 
ment, but the date of the seizure, and hence 
it is immateiial whether the attachment is 
01 is not a continuing wrong. 1934 R. 329. 
A cause of action is not suspended while the 
plaintiff is seeking to prove in other proceed- 
ings the facts upon which his cause of action 
depends. In a suit for damages for wrong 
fui attachment, the time taken in getting the 
Seizure declared illegal either on appeal or 
by other means cannot be deducted. 13 R. 
43=1934 R. 329. Suit for damages on ac- 
count of sale, of goods attached before judg- 
ment, at a low price and for injury to trade 
and reputation caused by such attachment is 
governed by Article. 38 M.L.J. 324=55 
I.C. 786. Art. 29 governs also a suit for 
value of property wrongfully attached and 
scld in execution. 9 I.C. 773=4 Bur.L.T. 
45; 9 I.C. 774; 14 I.C. 182 (M,); 23 M. 
621; 4 M.L.J. 271. 

Arts. 29 and 83. — ^Art. 29 applies only to 
seizure and not to any suit arising out of 
what happens later at the time of the sale. 
Whore the suit is brought on an undertaking 
given by the defendants in a snit under O. 
21, R. 63 that they would indemnify the 
plaintiff if he succeeds in the suit, it is Art. 
83 that applies to such suit. 1938 L. 196. 

Art. 30: Loss or Injxjrt to Goods. — Loss 
of goods may arise from non-delivery as well 
as misdelivery. 2 P. 442=1 P.L.R. 169= 
1923 P. 285. (2 L. 133; 41 M. 871; 43 M. 
617; 48 B. 386, Ref. to). But see 19 I.C. 
477= 122 P.W.R. 1913 (there must be ac- 
tual losing of goods by the carrier himself) . 
Short delivery is loss of the portion not deli- 
vered. 4P.L.T. 331=1923 P. 298. Suit by 
consignor against a Railway Company for 
compensation for loss of goods, owing to the 
loss caused by negligence of or theft by com- 
pany’s Servants, is governed by this article. 
38 I.C. 502=20 C.W.N. 696. Carrier in- 
cludes carrier by sea. 26 B. 562. Port 
Trust Board not a carrier within this article 
10 I.C. 972=4 S.L.R. 236. A suit for 
compensation for non-delivery of goods by a 
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Description of suit. j 

I Period of limitation. 

Time from which period 
begins to run. 

31 Again'^t a carrier for comp)er-| 
sation for non-debvery of, or delayi 
in Helivc’-inff, erode. I 

^[Onejear] 

• When Jhe goods ought 
|be delivered. 


LEG. EEE. 

nScbstituted by Act XI of 1923, S. 2 and 
Scb. I for 


Railway is governed by Art. 31 and not by 
Art. 30. 1927 P. 335=8 P.L.T. 767; 5 

P. 106. 

Starting point op Limitation. — In a suit 
against a carrier for compensation for injur- 
ing goods, time does not run from tre date of 
the plaintiff ^s knowledge. Time begins to run 
from the date when tbe injury was actually 
caused and the burden of proving when the 
injury was caused rests upon the carrier. 
1941 C. 304. The article refers to losing 
or injuring goods by the carrier and not by 
the consignee and time bd'gins to run from 
the time when the carrier lost or injured the 
goods and not from the time when the con- 
signee suffered loss. 19 I.C. 477; 45 
A. 43=20 A.L.J. 792=1923 All. 22 (2). 
See also 12 P. 67=13 P.L.T. 695=1933 P. 
45; 1935 A.L.J. 398=1935 A. 407=157 I. 
0. 46; 1937 R. 523. Mere non-deiivery is 
no-* proof of such loss. 7 B. 478; 12 0. 
477. Where a railway company has not prov- 
ed that the goods were lost more than one 
year before the suit, a suit brought within one 
year from the date of refusal to deliver is 
not barred either by Art. 30 or 31. 17 I. 

G. 419=23 M.L.J. 511. The onus is on 
the railway company, in a suit for short de- 
livery, to prove when the loss or injury to 
the goods actually occurred and that more 
than one year has elapsed from that date. 
Where the company had on the other hand 
throughout taken up the position that no loss 
had in fact occurred, Art. 30 is out of the 
question. 12 P. 67=13 P.L.T. 695. See 
also 1941 C. 304. Where a portion of goods 
was missing and plaintiff's offer to take 
delivery of the remainder was refused, a suit 
for damages filed within one year of iie date 
when the plaintiff sought to obtain delivery 
is within time. 47 A. 549=23 A.L.J. 398 
=1925 All. 588. 

Arts. 30 and 115. — The law relating to 
common carriers in India is contained in the 
Carriers Act and the definition of “common 
carrier '' in S. 2 of that Act excludes the 
Government from that category. Art. 30 
which applies to ^‘carriers" does not, there- 
fore, apply to a suit against the Government 
relating to carriage by railway. Art. 115 
is the appropriate article. I.L.R. (1941) 2 
Cal, 160. See also 1938 C. 298=1. L.R. 
(1937) 2 Cal. 614. 

Art. 31, — See also under Art. 30. 

Application op the Article. — ^Article ap- 


plies to suits against State Railways also as 
the word used is ^ ‘ carrier ' ^ and not ‘ ^ common 
earlier" which does not include Government 
for the purpose of the Carriers Act, 1865. 
1933 A. 348=144 I.C. 1029. See also 1933 
A, 466=1933 A.L.J. 796. A suit against 
a earner for compensation for non-delivery of 
goods is governed by Art. 31 whether the 
suit is laid in contract or tort and Art. 48 
would not apply even if an allegation of con- 
vcision of goods is made. 6 L. 301=88 I.C. 
974=1925 L. 478; 5 P. 106=1927 O. 478; 
1927 P. 335=8 P.L.T. 767; 1928 O. 371; 
3 Luck. 102=1927 O. 478. See also as to 
the applicability of the aiticle in preference 
to Arts. 48, 49 and 115, 4 P. 482=1925 P. 
611=89 I.C. 672; 90 1. 0. 135=1926 N. 57; 
87 I.C. 763=1925 A. 785;. 33 A. 544=10 
I.C. 122; 39 M. 1=29 M.L.J. 342; 31 I. 
C. 474=11 N.L.R. 174; 51 I.C. 570=13 S. 
L.R. 1; 24 I.C. 676 (Art. 49 womd apply 
where there is proof that the goods are still 
m the possession and custody of the carrier) . 
8 uit for price of goods lost by capsizing of 
boat falls under this ailicle. 1928 0. 306. 
Suit hy consignee for damages for the loss 
of goods in tiansit — ^Art. 31 held applicable. 
46 M.L.J. 302=1924 M. 567. Article is 
not limited to suits by consignees. Suit by 
consignor also is governed by Art. 31. 52 

C. 372=29 C.W.N. 277; 1925 C. 559; 27 
C.W.N. 806=1924 C. 173; 44 C. 16, contra. 
Misdelivery is not non-delivery within Art. 
31 and is covered by the residuary art. 115. 
122 P.W.R. 1913=19 I.C. 477. Suit for 
wrongful conversion of goods is not govern- 
ed by tliis article but by Art. 48. 1935 A. 

L. J. 61=1935 A. 156. Goods not lost but 
in possession of company — Sale by public 
auction — Suit for damages governed by Art. 
48 and not by this article- 57 A. 843=1935 
A. 601. As to suit to recover the surplus 
proceeds of sale held by fhe Railway Com- 
pany under S. 56 of Railways Act, see 1921 

M. 362=44 M. 823=41 M.L.J. 205 cited 
under Art. 62. Delay in taking deliveiy — 
Carrier not converted into bailee for pur- 
poses of limitation. 1933 A. 466. 

Starting Point op Limitation. — Art. 31 
fixes one year from the date when the goods 
ought to have beeu delivered. 1927 O. 478 
(2). The expression ^^when the goods ought 
to have been delivered" in the thiid column 
of Art. 31 must be construed as meaning 
when the defendant railway company finally 
said that tlie goods would not be delivered. " 
Time would begin to run under the Artirle 
fiom after a definite refusal, or declaration 
of inability, to deliver by the Railway Com- 
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[Art. 32 


Description of suit. 

1 Period of limitation 

Time from which period 
begins to run 

32, Against one who, having a 
right to use property for specific pur- 
poses, perverts it to other purposes. 

Part V . — f iK'u Years, 
^[Two year''] 

When the perversion first 
becomes known to the person 
injured thereby. 


LEG. EEE. 

1 Substitute*^ by Act XI of 1923, S . 2 and 
Sell. I, for ^ ^ Ditto. , 


pany. 58 L.W. 592=1945 M.W.X. 667= 
(1945) 2 M.L.J. 448=1946 M. 133. Where 
210 time is fixed, the suit may be instituted 
within a year after the expiry of a reasonable 
lime for the delivery of the goods. 45 A. 43= 
20 A.L.J. 792. On this point, see also 44 
C. 16=34 I.C. 130; 13 P.L.T. 695=1933 
P. 45=12 P. 67. The question as to when 
plaintiff’s chances of recovery from the de- 
tendant became hopeless is imma-'erial. 6 
L. 301=1925 L. 478; 1924 M. 567; 46 M. 
L.J. 302. But where the de±dndant failed 
to Send a definite reply for a long time and 
was responsible for the delay in the jnst'’lu- 
tion of the suit, it was not opcu k. him to 
plead that the suit had been bi ought too late. 
12 P. 67=1933 P. 45. Major portion of con- 
signment delivered on a certain date — Pre- 
sumption is that the rest also ought to nave 
been delivered on the same day. 103 I.C. 
383=1927 P. 335. 

Arts. 31 and 48. — The correct article of 
limitation applicable to a suit against a Raii- 
waj' Company for damages for misdelivery of 
goods consigned is Art. 31 and not Art. 48. 
1937 A.L.J. 794=1937 A. 632. 

Arts. 31 and 49. — A suit against a Rail-way 
Company for compensation for non-delivery of 
goods is governed by Art. 31 and not by Art. 
49 and must, therefore, be brought within 
one year of the non-delivery, no matter what 
the circumstances are which occasioned the 
non-delivery. The company does not cease to 
be cairiei’s for the purposes of the Limita- 
tion Act, because they detain the goods of 
the plaintiff in respect of a claim for their 
charg'es before making delivery. The com- 
pany’s claim arises out of the rights as car- 
riers to claim wharfage, and the plaintiff 
cannot plead that the company’s position as 
Cai Tiers was at an eird and that the refusal 
to deliver the goods was unconnected with 
their position as carriers when their very 
claim to detain the goods arose out of that 
position. 1936 N. 21=31 N.L.R. (Snpp.) 
79. 

Art. E2: Applicability. — Ari. 32 can pro- 
perly be applied only where the person pro- 
ceeded against had, before the perversion in 
respect of wbieh he is being sued took place, 
a right to ^'use the property for specific pur- 
poses.” Art. 32 is not intended to apply 
to a ease in respect of land in wMeli the per- 


son proceeded against had no other right 
than a right in common with the general 
public, to pass over it. 1928 L, 794; 1929 
L. 816. Nor to one who has a me'i'e Uce'i^ce 
to use the property. 1934 A. 836. Nor I 0 
cases where in substance the plaintiff seeks a 
greater relief. Where a tenant without the 
landlord’s consent builds upon the abadi land 
which is no part of his tenancy lands, he, by 
such act, iakesf exclusive possession of such 
land to the ouster of the landlord, and a 
suit by the landlord for the demolition of 
ihe building is not a suit falling under Art. 
32. I.L.R. 1937 A. 623=1937 A.L.J. 515 
=1937 A. 472. Scp also 1937 A.L.J. 1231= 
1938 A. 20. Placing heavier beams on 
[da intiff’s ivall, and replacing thatched roof 
by masonry loof, is no perversion of the 
purpose foi which the wall is to be used 
and a suit for removal of the beams does not 
come under this aiticle. 46 A. 68=78 I.C. 
193=1924 All. 450. Sec also 1938 A. 20= 
1937 A.L.J. 1231. But see contra 1922 A. 
320. Suit for possession under B.T. Act, 
S. 155, on the ground of tenant’s misuse of 
land is governed by this article. 33 I.C. 
923=20 C.W.N. 661. See also 8 A. 446; 
21 P.L.T. 109=1940 P. 106; 64 C.L.J. 
71; 24 C. 160 and 20 A. 519 (suits for re- 
moval of trees planted by tenant) . Suit 
for ejectment of occupancy tenant — ^Alega- 
tion of several acts of -waste — ^Eiglit to sue 
— ^Wheii accrues. See 46 C-W-N. 786. Suit 
for injunction restraining defendant from cul- 
tivating land reserved for communal purposes 
governed by article- 89 I.C. 405=1925 L. 
653. Suit for removal of structure erected 
1)Y tenant or mortgagee and injunction. See 
1924 A. 814; 12 I.C. 108=8 A.L.J. 914. 
Also suit to eject the persons who have built 
upon a common burning ground after ^ppro- 
])i luting it to tlioir own use- 1929 L. 186. 
A co-owner of a shamilai reseived for specific 
pin poses perverted it by using it for building 
purpose . A suit by another eo-owuer for per- 
manent injunction falls within this article. 
1929 L. 535=118 I.C. 447. See also 115 I. 
C. 73 (Suit by one of the proprietors of the 
village against the rest in respect of shamilat 
land). See also 14 L. 267=145 I.C. 553= 

1933 Lah. 705 (P.B.); 35 P.L.R. 472= 

1934 L. 701. The notion that Art. 32 ap- 
plied only to cases contracts cannot bo 
regarded as correct. When one proprietor 
in a village sued another for an injunction to 
compel the removal of various constructions 
on a part of the village land, held, that the 
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Description of suit. 

Period of limitation | 

Time from which period 
begius to rnn. 

33. Under the Legal Representa- 
tives’ Suits Act, 1855, against an 
executor. 

1 [Two years] 

vVhen the wrong complain- 
ed of is done. 

34. Under the same Act against 
an administrator. 

^[Two years] 

Ditto. 

35. Under the same Act against 
any other representative. 

^ [Two years] 

Ditto. 

36. For compensation for an\ 
malfeasance, misfeasance or non- 
feasance independent of contract and 
not herein specially provided for. 

Two years] 

When the malfeasance, mis- 
feasance or non-feasance 
takes place. 


LEO. EEF. 

3 Substituted by Act XI of 1923, S. 2 and 
Sell. 1, for ‘‘Ditto. , 


eas(v was governed by Art. 32 and not Art. 
120. 121 I.C, 18()=1930 L. 283. See also 

3937 A. W.E. 1093=:1938 A. 20. As to the 
applicability of the article, see T-0 A. 634; 
26 C. 546 (F.B.); 29 Punj.L.E. 308=1928 
L. 792. 

Art. 35: Suits governed by Article. — 
Suit for damages in respect of seizure of 
standing crops. 17 C.W.N. 308=18 I.C. 
253. See also 41 Bom.L.E. 1223=1. L.R. 
(1939) B. 721=1940 B. 20. (Illegal distress 
■without jurisdiction — Suit for eon^pensation) . 
If a suit arises out of tort, or if it arises 
both from tort and contract and there is no 
■waiver of the tort, it has to be brought 
■within the t'\vo years allowed by Art. 36. 
I. L.R. (1938) A. 454=1938 A. 305. See 
,also 1939 Lah. 118. Where a person dis- 
suades other persons from takiiip a certain 
building on rent by making false statements 
as to habitability and safety of building, the 
person so representing is liable in tort, the 
tort being analogous to slander of title and 
falling within tke broader description of in- 
jurious falsehood. The action is one for 
misfeasance independent of contract and Art. 
36 applies to such action. I. L.R. (1938) 
Nag. 348=1938 N. 84. Suit to recover da- 
mages resulting from conspiracy. 13 I.C. 
721=16 C.W.N. 145. Suit for damages for 
wrongful ox-eommmideation from caste is 
governed by this article- 37 Bom. L.R. 417 
=1935 B. 361. Suit for compensation for 
loss caused by iiTcgular sale in execution of 
decree. See 1924 L. 136. Suit for dama- 
ges on account of injury to stock caused by 
atiachmont before judgment. 38 M.L.J. 
324=55 I.C. 786. Suit for damages for 
wrongful use of water by tenant. 1936 M. 
250=70 M.L.J. 255. Suit for compensation 
for wrongful attachment of movables by the 
issue of a prohibitory order. 35 I.C. 98 
=31 M.L,J, 257. Suit for compensation 
for deterioration of goods, caused by wrong- 


ful detention by Police- 42 C.L.J. 203. A 
suit for damages for wiongful seizure of 
goods by the Of&cial Receiver aeling at the 
instance of a ci editor and not under the 
orders of the Insolvency Court is governed by 
Art. 36 and neither Art. 2 nor Art- 29 ap- 
plies to such a case. 1942 A.L.W. 599= 
1926 C. 179. Suit for damages for insti- 
tution of wrongful civil proceeding and for 
slander of goods. 46 C.L.J. 455=1928 C. 
1. See also 1938 N. 84. Suit for damages 
for loss of ship caused by collision at sea 
o-vving to the negligence of defendant's 
workmen. 11 B. 133. See also 22 M. 342; 
32 C. 459; 36 C. 141 (P.B.). Where an 
attachment by a plaintiff was stayed by a 
rival claimant pending his suit for establish- 
ment of his claim and the claimaint having 
misappropriated the goods attached, the at-‘ 
taching decree-holder sued him for compensa- 
tion, field, that Art. 36 and not Art. 48 or 
49 applied to the case. 54 A. 
567=1932 A> 256. Where certain 
movables wore attached before judg- 
ment, but the suit was dismissed on appeal, 
a suit for compensation for loss of profits 
and reputation caused by wrongful detention 
of goods is governed by Art. 36 read with 
S. 23. 22 A.L.J. 977=81 I.C. 1038=1925 

A. 131. Loss of goods duo to capsizing of 
boat — Suit for price of goods is governed by 
Art. 36. 107 I.C. 723=1928 C. 306. Also 
a suit for damage to house by bursting of 
Municipal fittings by the negigonce of the 
Municipality. 1929 L. 730. A suit claiming 
compensation for damage, said to have been 
caused by the failure of a local body to 
maintain its water system in proper order, is 
governed by Art. 36, and is outside the am- 
bit of Art. 2. 1945 Lah. 324 (P.B.3. In 
failing to maintain its water spslem in pro- 
per order, the local body cannot be said to 
have either done or omitted to have done an 
act alleged to be in pursuance of an enact- 
inont for the time being in force. 1945 Lah. 
324 (F.B.). Art. 2 is a provision intended 
Icf afford protection to persons acting in 
pursuance of an enactment against stale 
claims. A short period of limitation is pro- 
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[Art. 36 


vided fpr such cases in order that such acts 
which are of a public natuie shall not give 
rise to a protracted litigation. 47 P.L.B. 
302=1945 Lah. 324 (1945) 

L. 523. A suit to recover damages 
against the directors of a company on the 
giound that in the prospectus published there 
weie misleading or untrue representations 
which deceived the plaintiff and made him 
part with cash by taking shares in the com- 
pany and that as a result he suffered loss, is 
governed by Art. 36, which is the residuary 
aiticle in the case of torts or civil wiongs. 
57 L.W. 312=1944 Mad. 431. See also 
1945 Mad. 5=I.L.B. (1945) M. 325=(1944) 

2 M.L.J. 286. Application under S. 235 
of the Companies Act to recover compensa- 
tion from an ex-direetor for misfeasance is 
governed by Art. 36. 8 L. 167=1927 L. 

433; 54 B. 226=32 Bom.L.E. 232; 54 M. 
153=1931 M. 58=60 M.L.J. 280. See 169 

I. C. 640=1937 L. 709 (Suit for damages for 
making false accusation to Police) . 

Suits not governed by Article. — ^Art. 36 
does not include wrongs committed by trustees 
in respect of trusts. Art. 120 and not Art. 
36 is the proper article applicable to a suit 
£led against a trustee or ex-trustee, by a 
co-trustee or a succeeding trustee of a trust, 
to make good the loss 'Sustained by the trust 
by reason of the defendant's omission to col- 
lect moneys due to the trust. I.L.R. (1938) 

M. 586=47 L.W. 344=1938 M. 353=(1938) 

1 M.L.J. 334 (F.B.). A suit for compen- 

sation for breach of a term in a compromise 
is governed by Art. 115 and not by Art. 36 
or Art. 120; and the fact that such compro- 
mise is merged in a decree none the less 
makes it a contract within the meaning of 
Art. 115. 12 P. 792=1934 P. 7. The de- 

fendant borrowed from the plaintiff his car 
for private use and while it was in his use it 
met with an accident which resulted in con- 
siderable damage to tbe car. The plaintiff 
sued to recover the repair charges and inte- 
rest by way of damages. . Eeld, that the ease 
was one of bailment and that the claim for 
damages was governed by Art. 115 and not 
Art. 36. 9 Luck. 189=1933 O. 518. Suit 

for damages against a Sub-Inspector of 
Police for malicious arrest is governed by Art. 

2 and not by Art. 36 if it is found that he 
had a ’bona fide belief as to his statutory 
powers, though malice is proved. 1931 A.L. 

J. 858=1932 A. 16. Suit to recover money 
paid tmder rateable distribution, not govern- 
ed by article, as there is no non-feasance or 
misfeasance! or malfeasance in respect of 
the money. 39 A. 322=39 I.C. 532. Also 
a suit for recovery by assi^ee of debt at- 
tached and received by attaching creditor, 
subsequent to assignment. 38 M. 972=26 
M.L.J. 166 (P.B.), Also suit for dama- 
ges againat a person untruly- representing 
himseH to be agent of another and inducing* 
plaintiff to have dealings with bam. 38 M. 


275=25 M.L.J. 256. Also suit against direc- 
tor for loss arising through negligence. 5 

L. 27=1924 L. 435. Article inapplicable 
to claim by the liquidator of a Company under 
S. 235 of the Companies Act as it is not in- 
dependent of contract. 47 A. 699=1925 A. 
519; 1933 S. 103=143 I.C. 713. Hereditary 
temple afchalca — Suit against trustee for 
emoluments — Limitation — ^Art- 102 applies 
and not this Article. 68 M.L.J. 132=1935 

M. 128. 

Starting Point. — Time runs from the date 
of the toit and not from the time when it is 
known to the plaintiff. 33 M. 71=19 M.L.J. 
498. A light to sue for misfeasance of 
diiectors of companies arises from the date 
of misfeasance and is governed either by 
Art. 120 or Art. 36. 54 M. 153=60 M.L. 

J. 280=1931 M. 58. See also I.L.R. 
(1938) M. 586=1938 M. 353=(1938) 1 M. 
L.J. 334 (F.B.). (Suit by succeeding 

trustee against old trustee to recover loss due 
to failure to collect trust funds); 1941 P.C. 
1; 67 I. A. 448=1. L.B. (1941) M. 175= 
(1941) 1 M.L.J. 393 (P.C.). Where each 
act of depositing sUt on plaintiffs^ grounds 
afforded &e plaintiffs a separate cause of 
action, their relief iu respect of silt deposit- 
ed more than two years before suit is barred 
under Art. 36, 27 S.L.B. 41=1933 S. 176. 

Arts. 36 and 39. — Where the claim is for 
damages in respect of removal of clay, it is 
not a mere claim for compensation founded 
on trespass so as to attract Art. 39, but it is 
a claim in respect of a tortious act which 
comes within the scope of Art. 36. 1941 O. 
172. 

Arts. 36 and 120. — ^As the wording of Art. 
36, is Very wide, it would cover almost every 
case of tort. Where a suit for damages is 
brought against an objector who persists in 
retaining attached catlle even after the dis- 
missal of his objection and the declaration 
of the right of the judgment-debtor to them, 
it is governed by Art. 36, as the retention 
of the cattle by the objector amounted to mis- 
feasance. Art. 120 could have no applica- 
tion to such a case. 1943 A.L.W. 38. 
There is no article in the Limitation Act 
which specially provides for actions against 
a promotor or director of a Company in res- 
pect of a false statement made in a prospec- 
tus. A person responsible for the issue 
of a false prospectus commits a tort, and, by 
reason of S. 100 of the Companies Act, is 
under a statutory liability to provide compen- 
sation. Art. 36 and not 120 will therefore 
s-PPly to an action against the directors of a 
company for compensation for loss suffered as 
the result of a misleading prospectus. In 
such a case the tort is independent of 
contract. The liability of the directors is 
confined to something which preceded the con- 
tract. I.L.R, (1945) M. 825=1945 M. 5 
= (1944) 2 M.L.J. 286. See also 1944 Mad. 
431 . 
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Description of suit. 


Period of limitation. 


Time from which period 
begins to run. 


37. For compensation for ob- 
structing a way or a watercourse. 

38. For compensation for divert- 
ing a watercourse. 

39s For compensation for tres- 
pass upon immovable property. 

40. For compensation for infring- 
ing copyright or any other exclusive 
privilege. 

41. To restrain waste ^ 

42. For compensation for injur> 
caused by an injunction wrongfully 
obtained. 

43. Under the ^[Indian Succes- 
sion Act 1925, section 360 or section 
36l»] to compel a refund by a person 
to whom an executor or administra- 
tor has paid a legacy or distributed 
assets. 

44. By a ward who has attained 

majority, to set aside a transfer of 
property by his gii^rdi^n. 


Part VI. — 7 hree 
year's. 

Three years] 

^ [Three years] 

^[Three years] 

Three years] 

l[Three years] 

1 [Three years] 


x[ Three years] 


1 [Three years] 


. . The date of the obstrnction 

.. The date of the diversion. 

. . The date of the trespass. 

.. The date of the infringe- 
ment. 

, . \ When the waste begins. 

. , When the injunction ceases. 


The date of the payment 
or distribution. 


When the ward attains 
majority. 


LEa. BEE. 

1 Substituted by Act XI of 19123 S. 2 and 
Sch. I, for ^‘Ditto.’^ 

2 Substituted for the words and figures 
Indian Succession Act, 1865, S. 320 or S. 

321, or under the Probate and Administration 
Act, 1881, S. 139< or S. 140’' by Act VIII of 
1930, S. 2 and Sch. I. 


Arts. 37 and 38. — See 82 I.O. 482=1925 
N. 189. 

Art. 39. — Standing crops are immovable 
pioperty and the attachment thereof if illegal- 
ly made constitutes a trespass within this 
article. 25 M.L.J. 447=21 I.O. 913, See 
also cases cited under Art. 29 on the point. 
Trespass includes the mischief committed by 
the trespasser after entering on the land. 
23 M.Ii.J. 618=17 I.O. 605. Thus suits 
for compensation for injury to crops, (1925) 
N. 189; 23 M.L.J. 618=17 I.O. 605; or 
for loss caused by the cutting of gum trees 
by defendam (20 N.L.B. 80=80 I.O. 769 
1=1924 N. 125) ; and suits for damages for 
cutting and carrying away crops [25 0. 692 
(E.B.)] would fall under the article. See 
also 1941 0. 172 (Suit for damages for re- 
moval of clay) . 

Arts . 39, 115 and 120. — ^A suit 
for damages for use and occupation of a 
shop, after notice to vacate, is governed by 
Art. 120 and not either by Art. 39 or Art. 
115. Art. 39 can have no application 
because the suit is not for compensation for 
trespass upon immovable property. The de- 
fendant’s remaining in possession of the 
property after the notice to quit does not 
constitute a trespass upon the property in 
the required sense. Nor would Art. 115 
apply because the liability of, the defendant 


to put the lessor into possession of the pro- 
perty or on the determination or the lease 
is a statutory liability and Art. 115 does 
not provide for the breach of such a liabi- 
lity or statutory duty. Hence it is that the 
residuary Art. 120 applies to such a suit. 
1946 A.L.J. 305 (2)=1946 A.W.E. (H. 
0.) 516=1947 A. 31. 

Art. 40. — Suit for damages for infringe- 
ment of trade mark is governed by this arti- 
cle. 45 P.E. 1919=51 I.O. 434. As to 
the applicability of the article see also 3 0. 
17. Under the copyright Act an infringe- 
ment takes place not only when a book is re- 
printed but also when a book in respect of 
which a copyright exists is sold. There is a 
fresh cause of action on the sale of every 
book. 1934 A. 922. 

Art- 41. — Time be^s to run when the 
waste begins though it is a contifitiing wrong. 
See 25 B. 644 (E.B.). 

Art. 42. — ^As to applicability to tempo, 
rary injunction granted by the lower Court 
but dissolved on appeal, see 16 I.C. 443= 
16 C.D. J. 34. See also 42 0. 550=26 I.C. 
296, holding that no suit lies in respect of a 
permanent injunction obtained maliciously 
which is subsequently dissolved in ajpeal. 

Art. 44: Appmoability. — One condition 
precedent for the application of Art. 44 is 
that the property should be property belong- 
ing to the ward. 1930 O. 82; and it must 
have actually passed out of the hands of the 
minor.^ 1930 A.L.J. 1416=1930 A. 858. 
The Limitation Act draws a distinction be- 
tween void transactions and voidable transac- 
tions, and while a longer period is allowed 
for remedies arising out of void transactions, 
a shorter period has been prescribed for all 
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fictions seeking to set aside voidable transac- 
tions; and it makes no diffeience that there 
IS also a prayer i‘or possession. It is also 
a Well-established principle that, whenever 
theie is a speeilic article applicable to a suit, 
a geiieial a i tide like Art. 14:4 will be ex- 
cluded. (18 M.L.J. 87=40 L.W. 760=1936 
M. 1. Aitiele does not apply where the 
tiansaction impeached is void ai initio which 
need not be set aside. 9 I.C. 377=13 C.L. 
J. 277. See also 1936 M. 884=71 M.L.J. 
306; 30 M. 393; 39 M. 456=28 M.L.J. 571; 
107 I.C. 897=1928 N. 262; 54 M. 352= 
1931 M. 45=60 M.L.J. 701=32 L.Wi 680 
=1930 M.W.N. 1067; 41 Bom.L.R. 867= 
1939 B. 427. Any transfer of a minor 
property by a person who is neither his na- 
tuial nor de facto guardian would be a trans- 
lei by an unauthorised peison, and would 
not affect the minor’s interest in the pro- 
perty at all. If the minor comes to Court 
within 12 years from the da+e of the tran- 
saction, no question of limitation would arise. 
Art. 44 has no application to cases of trans- 
fer by wholly unauthorised persons. 47 C. 
W.N. 288=A.1.R. .1943 Cal. 203. Sale of 
minor’s land by mipor jointly with de facto 
guardian — ^Latter not described as guardian 
' — ^Recital that land belongs to both and that 
consideration was for purposes of both — Sale 
Toid and need not to be set aside. Therefore 
suits to recover property transferred under 
such alienation will be governed by Art. 144. 
43 M. 436=56 I.C. 519=38 M.L.J. 327; 
12 C.“-69. 'See also 33 1,0. 436 (M.). Also 
a suit to set aside a permanent lease by the 
mortgagor which is held to be void as being 
.a clog on the equity of ledemption./ 53 B. 
360=192P B. J86; J938 P. 337 (suit to set 
aside release by guardian of sub-soil rights 
of minor moitgagce). So also, where the 
properly has been alienated by the guardian 
as if li wet'e his own, and the mortgagee 
treats it as the personal pioperty of the guar- 
dian and has it sold as such. Art. 44 cannot 
apply. 1935 A. 417=157 LG. 118. If a 
sale is held to be void owing to fraudulent 
registration, -there will be no need to set it 
aside and a suit to recover possession of the 
preperties covered by tlie sale deed will not 
^ be barred, though brought by the ward about 
eleven years after the date of sale. On the 
other hand, if it is not void, then such a suit 
has to be regaided. as one for setting aside 
the sale-deed. As possession cannot be obtained 
unless the document is set aside, such a suit 
should be brought within three years from the 
date of the sale, 54 M. 352=1931 M. 45= 
60 M.L.J. 701. A sale is not void for mere 
inadequacy of consideiafion. 28 I.C. 704= 
2 L.W. 365. Article applicable to cases of 
mortgage. 2 L.W. 1210=31 I.C. 811; 1938 
M.W.K. 802=1938 M, 822; of 'Note 17 
Bom.L.R. 113^' and of sale of equity of re- 
demption, 44 B. 742=22 'Bom.L.B. 680 (suit 
for redemption cannot 'be brought without 
first setting aside' feale). X ^it'by ward’s 
ISRirttefer in combination with ward is within 


aitiele. 49 B. 309=1925 B. 292=86 I.C. 
879. Sec also 28 A. 39; 44 B. 742; 1929 
M. 313=56 M.L.J. 332. The article ap- 
plies to impioper alienations made by testa- 
mentary guardian appointed by a Hindu 
father. 38 B. 94=15 Bom.L.R. 882; 59 

M. 549=1936 M. 346=70 M.L.J. 352. The 
aitiele applies to a fiaudulent sale by guar- 
dian, which is only voidable. 34 I.C. 188. 
It applies to alienations which are unauthoris- 
ed. 44 B. 742. (See also 56 M.L.J. 332= 
1929 M. 313 as well as to those which are 
improper.) 40 M.L.J. 475=1921 M. 425 and 
ivhicli aie in excess of authority of the guar- 
dian IQ L. 447=1925 L. 619 (2); 9 I.C. 
377 (C.)]; 103 I.C. 365 (1); 1921 C. 572. 
Aitiele does not apply to alienations by un- 
authorised guardians which are void and need 
not be set aside. 38 M. 1125=27 M.L.J. 
285; 34 A. 213 (P.C.); 26 I.C. 813=10 

N. L.R. 133; 83 I.C. 1040=1924 C. 1008; 
87 I.C. 1018=1926 N. 124; 84 I.C. 923= 
1925 L. 239; 1929 A. 879; 1936 Lah. 996; 
43 Mys.H.C.R. 17. Art. 44 applies to alie- 
nation by de injure guardians and not to 
those by de facto guardians. 1931 M. 597 
(2)=1931 M.W.N. 417. Art. 44 can 
have no application unless the transfer to be 
Set aside is voidable in the sense that it is 
binding on the miiioi until it is set aside. 
Tliough, under the Hindu Law, it is well set- 
tled that an alienation by a de facto guardian, 
if for necessity is binding on the minor, it 
does not follow that an alienation by a de 
facto guardian, not supported by necessity, is 
voidable in the sense that it i® binding on 
the minor until — it --is set aside so 
as to attract the application of Art. 44. Art. 
144 and not Art. 44 applies to suits regarding 
alienations by de facto guardians. 24 Pat. 
273=1945 P^W.N. 323=A.I.B. 1945 Pat. 
298. The natural fatlier of an adopted 
minor is not a guardian de jure and a suit 
to set aside an alienation by him can be 
brought within twelve yeaJs. 1931 M. 597. 
So also a suit to set aside an alienation by 
the de facto guardian of an Indian Christian 
minor. 60 M.L.J. 695=1931 M. 529. See 
also 71 M.L.J. 366=1906 M. 884 (Suit to 
declaie void alienation by sister of minor 
when mothei is alieve) . Alienation by minor’s 
elder brother acting as his de facto guardian 
is void. 108 I.C. 529=1928 M. 226 (2) ; 
34 A. 210=89 I.A. 49=23 M.L.J. 6 (P. 
G.). See also 1925 B. 372=27 Bom.L.R. 
495=87 I.C. 721; 99 I.C. 1050=1927 N. 
145. A step-motlier of a Hindu minor is such 
unauthorised guardian. 51 I-O. 943=15 N. 
L.it. 55. Mahomedan mother alienating im- 
movable property of her children is an unau- 
thorised person. 25 C.W.N. 258=1921 0. 
572=62 I.C. 428; 45 O. 878 (P,C.)=1918 
P.O. 11=45 I.A. 73; 47 G. 713; 34 I.O. 
85=1 P.L.J. 188. But a Hindu mother is a 
natural guardian whose alienations ate eover- 
Vd by this' article. 38 M. 118=25 M.L.Jw 
405; 30 M. 303; 22 M.L.J. 404=15 I.O, 
366; 44B. 742=22 Bom. L.E. 680; 53 L.W. 
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Descripition of suit. 

j Period of limitation. 

Time from which period 
begins to run 

45, To contest an award under any 

^[Threg years] 

The date of the final award 

of the following Regulations of the 
Bengal Code : — 

or order in the case. 



A sale deed by a manager of a joint Hindu 


LEG. EEP. 

1 Substituted by Act XI of 1923, S. 2 and 
Sell. I, for ‘‘Ditto."' , 


650=(1941) 1 M.L.J. 800 (F.B.)=1941 

M. 481=1. L.E. (1941) M. 775; 42 B. 626 
=46 I.C. 22; 24 I.C. 110; 88 I.C. 278= 
1925 K. 385; 6 L. 447=1925 L. 619 (2); 
40 L.W. 760=68 M.L.J. 87=1935 M. 1. 
Hut see 35 I.O. 551=10 S.L.R. 381; contra. 
An alienation by a Christian mother acting 
as the natural guardian of her minor child is 
voidable and not void and a suit by the minor' 
avoiding the transfer should be instituted 
'Within the three years prescribed by Art. 44. 
1934 M. 605=57 M. 1062=67 M.L.J. 322. 
A suit to set aside alienations by the father 
as guardian of property collatersily inherited 
by a minor is governed by this article. 34 M. 
L.J. 229=42 I.C. 939. The words of the arti- 
cle are very general and the article is not 
confined to ti’ansfer by certified guardians. 
1929 A. 879=1929 A.L.J. 1248. A permis- 
sion obtained by a certified guardian by a 
fraudulent misrepresentation is a nullity, but 
a transfer made in pursuance thereof is only 
voidable. "Where the minor sues after attain- 
ing majority to set aside the transfer, the 
suit is governed by Art. 44 and not Art. 144. 
1932 A. 108=1931 A.L.J. 997=53 A. 738. 
Article contemplates “transfer of property" 
a.nct is inapplicable to cases where the minor 
is in possession as in cases of mortgage 
or sale without parting with possession. 1930 
A. 858=52 A. 979. 

Alienation of Joint Family Propeety. — 
Article does not apply to a suit to 
iset aside an alienation of a minor's 
share by 'tsihe nmnagihgi member of 
■a joint; Bindu family. Such an un- 
divided share is not property which can be 
dealt with by a guardian. 84 F.L.R. 1915 
=29 I.O. 199. See (iko 49 I.C. 118=41 A. 
203; 86 I.O. 234=1925 M. 793. Thus, a suit 
to set aside an alienation by a Hindu father 
during his son's minority is not governed by 
this article. 33 I.C. 441=17 Bom.L.B. 1137 
(Note); 32 I.O. 242=12 N.L.R. 12. (It is 
so even if the manager purports to act as the 
minor's guardian) , The fact that the Hindu 
father executed tiie sale-deed as guardian of 
Ms son will not make the article applicable. 
1918 M.W.N. 892=44 I.C. 605. See also 
38 A. 126; 40 0 . 966 (P.C.)=25 M.L.J. 
312=40 I. A. 213. Article not applicable to 
suit to Set aside alienation of joint family 
property, by undivided uncle. 35 P.L.E. 
722=1934 L. 601; by undivided brother, 151 
I.O. 1043=36 Bom.L.R, 474=1934 B. 234. 

G.G.M.— 439 


family for other than necessary purposes is 
void from its inception, and a suit to set it 
aside is nob governed by this article- 1929 

0. 284=4 Luck. 503. 

Suits for Possession. — Suit for recovery 
of property transferred during the minority 
of the plaintiff is governed by this article, as 
the alienation should first be set aside under 
this article. 24 C.W.N, 1016=59 I.C. 589; 
1921 L. 25 (2)=61 I.C. 384; 6 L. 447= 
1925 L 619; 28 I.C. 704=2 L.W. 365; 23 

1. C. 406=17 O.C. 52. See also 1936 L. 996; 
44 B. 742; 25 B. 337 (P.O.)=10 M.L.J. 
368=27 I. A. 216; 28 M. 423; 23 M. 271 
(P.C.)=10 M.L.J. 29; 1929 M. 313=56 M. 
L.J. 332; 116 I.O. 893. To a suit by a 
ward on attaining majority, for possession 
of property transferred dpring the minority 
pardanashin lady, under a transfer void al> 
initio, Art. 44 has no application. To such a 
suit Art. 142 applies. 1940 O.W.N. 1318=1941 

0. 172. Sale of minor's property by certifi- 
cated guardian without sanction — ^Possession 
not delivered — Suit by minor more than three 
years after attaining majority 'to set aside 
sale and partition — ^Article not applicable . 52 
A. 979=1930 A. 858. 

Defence not barbed. — Though remedy is 
barred under Art. 44, a plea of invalidity of 
sale can be set up in defence to a suit by 
Vendee for possession. 42 M. 36=35 M.L.J. 
652. But 41 M. 102=33 M.L.J. 309; 

1. L.E. (1940) All. 580=1940 All. 416. On 
the point whether ward's right to property 
is extinguished by article, see 30 M, 393; 
41 M. 102. 

Tbanspbree — ^Legal Eepeesentative. — The 
transferee from the ward stands in the same 
position as the ward Mms^f and if the 
latter's suit is barred, the transferee is in no 
better position and Art. 44 applies. In such 
a suit the onus is on the plaintiff to prove 
when Ms vendor attained majority. 1929 M. 
313=56 M.L.J. 332. See also 1939 O.W. 
K. 241=1939 O. 122; 34 Bom.L.E, 1512= 
1933 B. 42. If the ward dies during Ms 
minority, Art. 44 will not apply to a suit 
by Ms legal^representative for recovering the 
property alienated by the guardian, whereas 
if the ward dies after the attainment of 
majority, Art, 44 will apply. 1929 M. 31^ 
=56 M-L.J. 332. Suit for possession by 
ward against alienee from purchaser from 
guardian — ^Art. 44 and not' Art. 144 applies. 
1938 M,W.N> 403=1938 M. 677. “ 

Art. 45. — ^Order of Collector directing eiv- 
try of defendant's name in settlement re- 
cord as occupancy tenant is award . within 
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Description of suit. 

Period of limitation. 

Time from which period 
begins to run. 

The Bengal Land-revenue 
(Settlement) Regulation, 1822. 

The Bengal Land-revenue 
(Settlement) Regulation, 1825. 

The Bengal Land-Revenue 
(Settlement and Deputy (Collectors) 
Regulation, 1833 



46. By a party bound by snch 
award to recover any property 
comprised therein. 

^ [Three years] : 

The date of the final award 
or order in the case. 

47. By any person bound by an or- 
der respecting the possession of 
immovable property made under the 
Code of Criminal Procedure, 18<-8, 
or the Mamlatdars* Courts Act, 1906 
or by anyone claiming under such 
person, to recover the property 
tx)mprised in such order. 

^[Three years] 

The date of final order in 
the case. 


Xi!SIGr . « 

1 Substitu-ted by Act XI of 1923, S. 2 an^ 
Sell. I, for 


this article. 63 I.O. 161=33 C.Ii.J. 317 
t=1921 C. 368. Article ia applicable only to 
a suit to set aside an award made by Kevenue 
authorities and not to one to recover posses- 
sion. 49 0. 37=:33 O.L.J. 497=1922 0. 
345. The award contemplated by Art. 45 
presupposes a contest between the parties and 
a decision after proper investigation into the 
points at issue; when there is no contest 
or decision on investigation, Art. 45 does 
not apply. 55 0. 201=1927 0. 902 (49 0. 
37, Eel.). 

Art. 46. — A decision by Collector of 
title between two raiyats is not an award 
within Art. 46. 17 I.O. 881=17 O.W.N. 

55. Suit for possession of lands comprised 
in an award filed in Court, but not executed, 
is governed by this Article. 52 0. 314=52 
I.A. 79=1925 P.C. 34=48 M.L. J. 20 (P, 
0 .). 

Art. 47: Appmcabilitt. — ^Art. 47 does not 
apply to a case where at the time of the 
passing of the Magistrate's order there was 
no existing legal right in the plaintiff to sue 
for possession, and such a right accrued to 
him only subsequent to that date. 1927 M. 
586=52 M.L. J. 482. See also 111 I.O. 152= 
1929 M. 38 (2); 1941 Pesh. 65. Art. 47 
does not apply where there has been no order 
foi possession by the Magistrate under S. 
145, Or. P. Code, but the proceedings nnder 
that section have been consigned to records 
by the agreement of the parties. 1942 O.'W'. 
If. 608=55 L.W. 597=44 Bom.L.E. 868= 
t=47 C.'W.N. 38=1942 P.C. 47=(1942) 2 
M.L.J. 384 (P.C»). Art. 47 applies only 
to those cases In whi(fii the Magistrate has 
declared one of the parties to be entitied to 
possession itotSl evicted therefrom in due 


course of law or has restored possession to a 
party found to have been forcibly and wrong* 
fully dispossessed within two months of Ms 
intitial order. The essential requirement, 
therefore, for the application of the article is 
the order of the Magistrate in respect of 
possession of the property. Where, therefore, 
m a boundary dispute, the Magistiate orders 
demarcation of the boundary in accordance 
with an order passed previously by a settle- 
ment officer, and the parties accept that posi- 
tion and compromise the proceedings under S. 
145, Or. P. Code, wMcfii are consigned, it 
cannot be regarded as an order of the Magis- 
trate respecting possession made under the 
Criminal Procedure Code within the meaning 
of the article, and it has accordingly no ap- 
plication. 164 I.O. 118=1936 O. 387. Order 
under S. 145. Or. P. Code — Suit for pos- 
session of property comprised in order. See 
45 A. 306=21 A.L.J. 102. See also 45 
B. 1135=62 I.O. 224=1921 B. 207; 84 P. 
B. 1912=14 I.C. 566; 38 M. 432=21 I.O. 
564; 28 0. 86=5 O.W.N,. 160. Art. 47 
does not apply to a suit brought by a plain- 
tiff in whose favour an order under S. 145, 
Or. P. Code, has been passed. 99 I.O. 532 
t=1927 M. 304. See also 1941 Pesh. 65. It 
dees not matter if the order is made on with- 
drawal of a party and without tahing evidence. 
42 I.C. 768=22 O.W.N. 342. But, at the 
time of suit, there must be an existing right 
to sue for possession. 19 C. 646. Article 
not confined to orders under Ch. XII of the 
Cl’. P. Code. Order restoring possession 
under S. 522, Or. P. Code, is within the arti- 
cle. 1925 M. 799=48 M.L.J. 372. Article 
is inapplicable to a suit for declaration of 
rights. 35 0. 851; 20 B. 270; or for parti- 
tion of property. 15 299. But see 51 

O.L.J. 461=1921 B. 207. But plaintiffs 
cannot escape the bar by framing the suit as 
une fur -de^aiation after taking forcible' 
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possession. 45 A. 306=21 A.L.J. 102 or by* 
framing tbe suit as one for partition. See 
3 Bom.L.R, 594=26 B. 146. If the Court 
merely attaches the property and puts it in 
the hand of the receiver, it cannot he called 
an order respecting possession of the pro- 
perty. 20 A. 120. See also 26 M. 410. 
Article applies to suits based on title. 38 M. 
432=21 I.C. 564. But see 28 B. 601 (B. 
B.) (previous decision by Mamlatdar) . A 
suit denying a right of way as affirmed by an 
order of a Mamlatdar, under the Mamlatdars' 
Courts Act, is a suit respecting possession of 
immovable property, and as between Arts. 14 
and 47, Art. 47 applies to such suit. 33 
Bom.L.B. 517=1931 B. 256, It cannot be 
said that meie failure to sue withm the period 
of three years from lire date of an adverse 
order under S. 145, Or. P. Code, bars the 
owner from suing unless it be shown by the 
person in whose favour the order under S 
145, Cr. P. Code, was passed that he had 
in fact set up a hostile title in those pro- 
ceedings. The latter fact has to be clearly 
proved. 1944 A.W.B. (C.O.) 15{>=1944 O. 
A. (O.C.) 150=1944 O.W.N. 217=1944 
Oudh 250=19 Luck. 531. 

Okdeb without Jurisdiction. — ^Where the 
order is found to be without jurisdiction, the 
case would be governed by Art. 142. 60 I. 

0 . 860 (0.). See also 1912 P.B. 84,- 9 
M L.T. 91. But for this effect to arise, a 
vice must clearly be established which infects 
the whole proceedings. 82 I.C. 691=1925 

O. 190. Mere irregularities ■will not ren- 
der the article inapplicable. 42 I.O, 768= 

22 C.W.N. 342, 

Persons bound by orders, etc- — ^Article 
does not bar a person who was no party to 
the criminal proceedings in which the order 
was passed. 17 I.O. 589=23 M.L.J. 348; 

23 C. 731 (P.B.); 28 B. 215; 15 P. 481= 
17 P.L.T. 726=1936 P. 629. Proceedings 
under S. 145, Cr. P. Code, about crops — 
Order as to possession of crops alone — Sub- 
sequent suit after 3 years — ^Parties and area 
in dispute not same — Suit, if barred. 1934 
0 . 449=11 O.W.N, 1165. The successor in 
interest must claim under a title deriv- 
ed subsequent to the order. Otherwise arti- 
cle would not apply. 23 0. 731 (P.B.); 

6 Bom.L.B. 305. See also 18 B. 348; 15 

P. 481=17 P.L.T. 726=1936 P. 629. A 
suit for joint possession by a co-owner bound 
by an order passed under S. 145, Cr. P. 
Code, in favour of his co-owner whose exclu- 
sive possession is maintained by that order 
comes within Art. 47. If such a suit is not 
brought within the period prescribed by that 
article, the title of the co-sharer bound by 
the order will be extinguished by reason of 
S. 28 of the Limitation Act* I.L.E. (1942) 2 
Cal. 332=46 C.W.N. 8l7=A.I.B. 1943 Cal. 67. 
Members of joint family getting by survivor- 
ship do not claim under the person against 
whom the adverse order might have been 


made. 66 I.O. 678=8 O.L.J. 410=1921 
O, 191. See also 1937 A.W.B. 235=1937 
A. 300. Order against the manager of a 
joint Hindu family as such binds other mem- 
bers of the family. 52 M. 787=1930 M.. 
48=57 M.L.J. 228. Also persons not par- 
ties to the order but having notice of it are 
bound by it and a suit by them falls within 
this article. 57 M.L.J. 228=52 M. 787. 
But see 1935 L. 115 (2), where he was only 
a witness. 

Trust PROPERTY.— S. 145, Cr, P. Code, re- 
lates to the question of possession of immov- 
able property and its application does not 
depend upon whether the claim is made by a 
piivate owner or on behalf of a trust. If 
there is a tona fide dispute between a trust 
and a third person and the other conditions 
of the section are satisfied, it falls within 
the cognisance of the Magistrate under S. 
145, and to an order passed by a Magistrate 
in such a case. Art. 47 applies. There is no 
justification for holding that it is only the 
paitieular trustee who was a party to a pro- 
ceeding under S. 145 that must be held bound 
by that order or by the limitation prescrib- 
ed in Art. 47. If the trustee purported to 
act on behalf of the trust, the proper inter- 
pretation of the order will be that the trust 
itself was a party and must be held bound 
by that order, 1936 M. 188=70 M.L.J. 
441. See also 14 P. 424=1935 F. 64. 

Starting Point.— Time runs jErom date of 
Magistrate's order and not the date of the 
High Court 's refusal to exercise its revi- 
sional powers. 43 I.O. 955. There is no 
reason why an order of the High Court under 
S. 439, Cr. P. Code, should not be regarded 
as a final order within the meaning of Ant* 
47; whether ^e High Court ultimately inter- 
feies in revision or not, its order is none the 
less a final order. T^^ere in proceedings 
under S. 145, Cr. P. Code, /a" Magistrate 
passes an order against which an application 
m revision is filed under S. 435, Cr. P. Code, 
before the Sessions Judge, who makes a re- 
ference to the High Court under S. 438, Or. 

P . Code, with a recommendation that the 
Magistrate's order should be set aside, the 
matter remains suh-judice so long as it is not 
finally determined by the High Court. The 
order passed by the High Court under S. 439, 
Cr. P. Code, is the final order in the case 
for purposes of Art. 47, and limitation for 
a suit runs from that date. The fi^ a l orde^* 
in Col. 3 of Art. 47 must be understood to 
refer to the order contemplated by Col. 1 
of the same article* 20 Pat* 735=22 P.L.T. 
202=1941 Pat- 372. On this point, see also 
6 C. 709; 28 I.C. 367 (M.); 12 C.W.N*. 
840. Where an order of a Magistrate pass- 
ed under section 145 (6) of the Criminal 
Procedure Code is not modified by the High 
Court in revision, it is the final order witbin 
the meaning of Article 47 of the Lmitation 
Act. If the applcation for revision is 
cepted, and the Magist3rate's onoer if sei 
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Description of suit* 

eriod of limitation. 

1 

Time from which period 
beings to run. 

48, For specific movable property 
lost or acquired by theft, or dishonest 
misappropriation or conversion, or 
for compenbation for wrongfully 
taking or detaining the same. 

‘[Three years] .. 

When the person having the 
right to the possesbion of the 
property first learns in whose 
possession it is. 

*[48-A To recover moveable pro- 
perty conveyed or bequeath in trust,® 
deposited or pawned, and afterwards 
bought from the trustee, depositary 
or pawnee for a valuable considera- 
tion. 

®[Three years] 

When tbe sale becomes 
known to the plaintiff.] 


liEG. REF. 

1 SubstitTited by Act XI of 1923, S . 2 and 
Sch. I, for 

^Inserted by Act I of 1929, S. 3. 

3 Substituted by Act XI of 1923, S. 2 and 
Seb, I, for ‘ ' Ditto 


aside, then bis order is no longer tbe final 
order j but until it is set aside or modified, 
it is. Hence when a revision against an 
order of a Magistrate passed under sub-sec- 
tion (6) of section 145 is dismissed by Ibe 
Higb Court w limine, it is tbe order of tbe 
Magstrate and not that of lie Higb Court 
that is tbe final order witbia tbe meaning of 
Article 47 of tbe Limitation Act- 57 L.W. 
289=11946 M. 441= (1946) 1 M.L.J. 398. 
Order under S. 145 (6), Cr. P. Code — ^Ho 
suit by unsuccessful party — Subsequent evic- 
tion of* successful party by stranger — Suit 
by wisnecessful party later on agrainst succes- 
ful party and stranger — ^Bar, See 16 P.L 
T. 183=1935 P. 764=14 P. 424. 

Arts. 48 and 49 : Scope and Applicability. 
Arts. 48 and 49 must be read together, and 
so read, Art. 49 would aply to a suit for re- 
covery of specific movable property wMcb is 
-other than the specific movable property des- 
cribed in* Art. 48; and if the property falls 
within tbe description of Art. 48, it wonld 
be excluded from tbe operation of Art. 49, 
which is a residuary article. 60 B. 848=38 
Bom.L.R. 712=11936 B. 322. Arts. 48 
and 49 are intended to apply to suits for re- 
covery of specific movable property or for 
compensation for the same. Art. 48 is more 
special, whereas Art. 49 is general. The 
plaintiff’s remedy is one for the recovery of 
the specific movable property, or in the alter- 
native for compensation for wrongfully 
taking, injuring or wrongfully detaining. In 
Isueli a case the period begins to run from the 
time when the property was wrongfully taken, 
injured df the defendant’s possession became 
Wlawftfi. *pis;^nction in scope between Arts, 
48 imd 49 po^ed out. 54 A. 46=1932 A, 
Py tOjldng d^yery of goods, 

liability of {h]e"-cat4er as ‘a carrier* can- 


not be continued for an indefinite period, and 
for the penod following the arrival of the 
^oods, if there be no delivery, the carrier’s 
liability is that of a bailee and not that of a 
carrier, but the carriea: doe® not become the 
bailee for the purpose of limitation and Art. 
48 or Art. 49 does not apply, but Art. 31 
applies. 1933 A. 466=1933 A.L.J. 796. 
Arts. 48 and 49 apply, whether the remedy 
sought is the recovery of property or com- 
pensation or both. 23 M. 621; 7 I.C. 447 
(B.), See also 20 M, 449. Art. 48 appli- 
cable only when the movable property lost is 
still in the possession of the defendants and 
not when the property cannot be traced. 133 
I.C. 453=1931 P. 436. A suit to recover 
movables deposited with the defendant is not 
governed by Art. 49 but by Art. 146. 33 
M. 56=20 M.L.J. 41. See also 6 R. 547. 
Attachment of tailor’s sewing mariiine — ^Vital 
pai’ts of machine removed from machine when 
in custody of sureties to whom the machine 
was entrusted by atachinjg officer — Suit by 
taUor after removal of attachment for ma- 
chine in original condition or for damages 
— ^Limitation. (1946) 1 M.L.J. 241. In- 
jury to property in Art. 49 refers to injury 
to it while in custody of some person other 
than owner. 11 B. 133. Suit by mortgagee 
for compensation for injury to specific mov- 
able property mortgaged is governed by Art. 
49. 17 I.C. 906; 28 M. 208. Art. 49 does 
not apply to a suit for damages for institu- 
tion of wrongful civil proceedings and for 
slander of goods. 46 C.L.J. 455=1928 C 
1 . Suit for value of crops wrongfully attach- 
ed, cut and removed is governed by Arts. 48 
and 49. 105 I.C. 763=1928 0. 106. A 

suit to recover articles bailed is governed by 
Art. 115 and not by Art. 49. 126 I.C. 68 
fc^lPSO O. 395. Tbe word ‘other’ in Art. 
49 means specific movable property in gene- 
ral as distinguished from the movable pro- 
perty mentioned in the previous articles. 202 
"I.C, 218=A,I.R, 1942 Pesh, 57, Misdelivery 
of goods by Railway Company— Suit for da- 
mages. 1937 A.W.R. 613=1937 A, 632. 
Art. 48: STEcmo Movable Property — 
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Description of suit. 

Period of limitation. 

Time from which period 
beings to run. 

’ 48 -B. To Set aside sale of mov- 
able property comprised in a Hindu, 
Muhammadan or Buddhist religious 
or charitable endowment, made by a 
manager thereof fora valuable con- 
sideration. < 

Three years. 

When the sale becomes 
known to the plaintiff. 


LEO. EEP. 

1 Inserted by Act I of 1929. {See notes 
under S. 10, supra.) 


Money is.— See 37 M. 381=27 M.L.J. 485; 
0 A. 341; 29 A. 579; 193(1 A. 3^. Art. 48 
applies to a suit for damages for conversion 
of specific movable property, whether the con- 
version is dishonest or not. The onus is on 
the plaintiff fco prove that he came to know 
of the conversion for the first time within 
three years of the suit. 49 C.W.N. 810. 
Government securilles are Specific movabe 
property See 32 0. 799. Standing crops 
are movable property as soon as severed. 
22 0. 877; 25 C. 692 (F.B.). See also 36 

0. 141. As to suits to recover ^tie-deeds, 

see 12 Bom.L.B. 513; 15' M. 157; 35 M. 
636 (Such cases generally fall under Art. 
49 and time runs from the date of demand 
and refusal). Art. 49 applies only to a suit 
tor ‘ ' specific movable property, ’ ’ which means 
property of which one can demand the deli- 
very in speoie. It is not applicable to a suit 
for the recovery of a share in certain mov- 
able property on declaration of title thereto. 
36 C.W.W. 758=55 C.L.J. 420=1933 C. 
253. Art. 48 applies only to suits for such 
articles as have been acquired by theft, dis- 
honest misappropriation or conversion . 12 B . 
L.B. 513. Thus, a suit for value of coal 
wrongfully extracted and carried away is 
governed by j^t. 48. 55 I.O. 113=1 P. 

L.T. 84. See also 52 I.O. 361; 8 P. 516= 
1929 P.C. 69=56 M.L.J. 52 (P.C.) 
Also a suit to recover stolen property or its 
value. 148 P.W.B. 1911=11 I.O. 446. A 
suit, however, against a carrier on ground of 
unlawful conversion of goods is not goverfied 
by Art. 49 but by Art. 31. 6 L. 301=88 

1. C. 979=1925 L. 478. See also 39 M. 1 
=30 1.0. 840=29 M.ir.J. 342 (PTB.). But 
see 1935 A.L.J. 61=1935 A, 156; where 
Art. 48 was held to apply. See also 57 A. 
843=1935 A. 601 (Suit for compensation for 
non-delivery framed in tort not governed by 
Art. 49). The word “conversion^’ as mean- 
ing dishonest conversion — ^Possession with 
seme person contemplated by the article. 101 
I.C. 62=1927 0. 117. An action of trover 
claiming damages for the conversion by the 
defendants of specific movable property, 'Ois., 
coal wrongfully gotten from the plaintiffs’ 
mines and sold or otherwise disposed of by 
the defendants to their own use, is governed 


by Art. 48. Ait. 48 alone refers to con- 
version and conversion cannot be split into 
two classes, one dishonest and the other not 
dishonest. “Or” preceding conversion is 
equivalent to “or by.” 56 I. A. 93=8 P. 
516=1929 P.C. 69=56 M.L.J. 517 (P.O.). 
See also 133 I.O. 453=1931 P. 436. Art. 48 
applies to all conversion, whether dishonest or 
not. Where the tie&pass is due to inadveir- 
tence and want of reasonable care, both these 
views of the conversion fall within the terms 
of Art. 48, under which the limitation period 
of three years begins to run when the person 
having the right to possesison of the property 
first learns in whose possession it is. (1927 
0. 117, reversed and 1929 P.C. 69, Eel- on.) 
57 0. 1341=34 O.W.NT. 483=1930 P.C. 113 
=58 M.L.J. 536 (P.C.). A sale of goods 
by a railway company without the formality 
piovided by S. 55 of the Bailways Act is 
wrongful, and a suit for damages for such 
wrongful sSle is one for conversion and ia 
governed by Art. 48 and the starting date of 
limitation is the date when the plaintiff, t.e*. 
the person who has the right to possession, 
first learns of the act of conversion. 13 P- 
752=151 I.C. 955=1934 P. 507. See aUo 
1936 N. 21 (Suit against railway company 
tor non-delivery of goods — Goods detained by 
company for non-payment of wharfage) . 

Starting of Limitation. — ^Limitation be- 
gins to run under Art. 48 from the time it is 
known to the plaintiff in whose wrongful pos- 
session it is while it runs under Art. 49 from 
the time when possession becomes unlawful. 
1914 M.W.N*. 319=38 M. 783. See also 11 
B. 133; 161 I.C. 855=1936 P. 179. Under 
Art. 49 the starting point of limitation is 
when the property is wrongfully taken or in- 
jured or when the detainer’s possession be- 
comes unlawful. Detention, so as to amount 
10 conversion affording a cause of action, 
must become adverse to the owner or othe** 
person entitled to possession . The usual me- 
thod of proving that a detention is adverse 
is to show that the plaintiff demanded deli- 
very of the property without avail. 60 B* 
848=38 Bom.L.B. >12=1936 B. ^22. See 
also 1937 Bang. 523. According fo the plain 
meaning of Art. 48, time begins to run 
against the owner of the property, from the 
time when he first discovers tiiat it is in the 
possession of the defendant, and there is no 
question as to whether the owner of the pro- 
perty mentioned in the article was or waa 
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[Art, 49 


Description of suit. 

Period ot limitation 

Time from which period 
begins to run. 

49, For other specific movable 
property, or for compensation for 
wrongfully taking or injuring or 
wrongfully detaining ihe same. 

®[Three years]. 

When the property is wrong- 
fully taken or^ injured, or 
when the detainer’s posses- 
sion becomes unlawful. 


liEO. BEF. 

Substit^tetl by Act XI of 1923, for 
** Ditto.” 


not reasonably diligent to discover in -whose 
possession the property he is seeding to re- 
cover is. There is no warrant for reading 
into the article words which are not there. The 
words “whose possession” in colnion 3 mean 
the possession of some definite person who 
can be identified and againt whom e^fifecUve 
relief for restoration of the property in qnes- 
tion can be obtained. 60 B. 848=1936 B. 
322. As to suit for recovery of property or 
in the alternative for compensation, see 1932 
A.L.J. 241=54 A. 467=1932 A. 256, cited 
sup^a. 


Plea of limitation — Onus op Proof. — ^I n 
a suit governed by Art. 48, the onus Is on 
the plaintiff to prove that he first learnt 
■withm three years of the suit that the pro- 
perty which he Seeks to recover was m the 
possession of the defendant, ie., that he ob- 
tained knowledge of the defendant’s posses- 
sion of the property within three years of 
the suit and that is all. If he proves thid, 
the defendan-t, in order to succeed in Ms 
plea of limitation, has to prove -that the fact 
that the property was in his possession be- 
came known to the plaintiff more than three 
years prior to suit. 60 B. 848. 


Art. 49. — ^Boat engaged to carry cargo to 
ship in harbour — ^Loss by sinking — Suit for 
value of boat— lamitatioB. See (1944) 2 M. 
L.J. 340=1945 M. ..0. Art. 49 contem- 
plates a' ease of a cause of action arising ex 
delicto whether or not the wrongful taking 
or wrongful detention was preceded by a 
contract. The material date is the date when 
detection becomes wrongful. Even" if pos- 
session was ^ ’its inception under a contract, 
that would not preclude the application of 
Art. 49, for it comes into operation only 
when possession becomes wrongful. In cases 
where the original possession of the defen- 
dant is hxwful but becomes unlawful by rea- 
son of Certain facts, Art. 49 is the ordinary 

N. 498= 

is ^°®®essioii, wMeh to start witli 

become unlaTvfnl nntil 

^es to return possessioa. A mere denard 
by the plamtifi "wonld not be enough. A suit 


by an owner of certain empty oil drums or 
their value from the defendant who had taken 
them on loan undertaMng to return them 
wnenever required,, is in time, and not bar- 
red by Art 49, if filed within three years of 
the refusal by the defendant to return them 
though beyond three years of the date of de- 
mand by plaintiff. 55 L.W. 56=1942 M. 
303=(1942) 1 M.L.J. 187. Attached pro- 
perty entrusted to sureties — Claim to — Order 
allowing claim — ^Removal of property by sure- 
ties wrongfully — Suit by claimant for com- 
pensation — ^Limitation — Starting point. T.L. 
E. (1945) Mad. 784=(1941) 1 M.L.J. 265 
=1946 M. 33. 

Possession originally permissive subse- 
quently BECOMING UNLAWFUL. — ^Mere deten- 
tion beyond period does not render possession 
originally permissive unlawful. There should^ 
be a demand and a refusal to make it tin- 
lawful, and time begins to run from the date 
of such demand and refusal under Art. 49. 
42 A. 45=52 I.O. 382. See also 27 I.C. 
637=13 A.L.J. 81; 33 M. 56=20 M.L.J. 
41. It is so even if there is assertion oJ 
ownersMp on the part of the defendant. 3 
E 555=85 I.C. 10=1925 E. 146. See also 
54 I.C. 159. Possession of title-deeds by 
mortgagee after satisfaction of debt secured 
thereby becomes wrongful from the time there 
is a demand and a refusal. 15 M. 157. See also 
31 C. 519; 12 O.W.N'. 1010. But a suit 
for movable property originally obtained law- 
fully but subsequently converted or retained 
unlawfully is governed by Art. 48 and not 
loj Art. 49. Time runs from the time when 
plaintiff has knowledge of the conversion. 
38 M. 783=23 I.C. 174. Thus, a suit for 
a jewel or its value, which was pledged with 
the defendant by the commission agent, to 
whom it had been given for sale, is governed 
by Art. 48. 40 M. 678=30 M.L.J. 587. 
But see 12 O.W.N. 1010. Non-payment of 
rent of article sold on hire-purchase system 
does not amount to wrongful detention, 27 
I-G. 637i=13 A.L.J. 81. Sale on appro- 
val — Suit for the price is governed by Art. 
49 and limitation begins to run when the de- 
fendant after receipt of a notice from tl'e 
plaintiff failed to return them. 1928 0. 47 
(1)=105 I.O. 224. Suit to recover orna- 
ments — Stridhan of mother — ^Art. 49 applies. 
82 C.W.N. 133‘=106 I.O. 885. Pronot^s 
left with another either as security or for safe 
custody — Suit in respect of — ^Art. 145 and not 
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Description of suit. 

Period of limitation. ^ 

Time from -which period 
begins to run. 

50. For the hire of animals, vehi- 
cles, boats or household furniture. 

If Three years] 

•• i 

When the hire btcom 
payable. 

51, For the balance of money ad- 
vanced in payment of goods to be 
delivered. 

^ [Three years] 

« • 

When the goods ought to 
be delivered. 

®52. For the price of goods sold 
and delivered, where no fixed period 
of credit is agreed upon. 

i 

1 [Three years] 

• • 

The date of the delivery of 
goods. 


LEG. REE. 

1 Substittited by Act XI of 1923, S. 2 and 
Bch. I, for 

2 For tbe period of limitation for these and 
cel tain other suits in the province of the 
Punjab, See the Punjab Loans limitation 
Act (Pun. Act I of 1904) and S. 29 (1) (h) 
of this Act. 


49 applise. 1938 A.W.N. 59=1938 P.O. 
110=47 L.W. 649 (P.C.). 

Aets. 49 AND 2. — Applicability — ^Inspector 
destrojdn^ tin of ghee seized by him under 
Punjab Pure Eood Act after order of re- 
lease by Magistrate — Suit to recover tins oi 
value thereof. See A.I.R. 1942 Pesh. 57. 

Arts. 49, 115 and 145. — ^Applicability — 
Gold bought from and left wi^ defendant 
for making ornaments — ^Delivery of one orna- 
ment and non- delivery of other — Suit for or- 
nament not delivered or for value of Same- 
Limitation — Starting point. See 20 N.L.J. 
198. 

Art. 51. — When goods ought to be deliver- 
ed — Meaning of. See 31 1. C. 474=13 N.L. 
R. 174. 

Art. 52: Scope.— 63 I. C. 435=19 A. 
L.J. 555=1921 A. 455; 130 I, C. 574=1931 
L. 309. In a suit by a tradesman for the 
price of goods sold and delivered from time 
to time, the customer having from time to 
time made paymetns without specifying any 
particular item for which the payments were 
made, the limitation is governed by Art. 52 
in respect of each item as delivered. 155 I. 
0. 44=1935 A. L.J. 33=1935 A. 53. The 
plaintiff in a case like this is entitled to ap 
propriate the payments to the earlier items 
in ^e account but not to credit them to' the 
entire balance due up to date in \ the sense of 
saving limitation for each and every item. 
Art. 85 is not applicable to such a case- 1935 

A. 53. See also 24 Bom.L.R. 998=1928 

B. 113=77 I.O. 943; I.L.R. (1939) Nag. 
137=1938 N. L. J. 157=1938 N. 266. 
The starting point of limitation 
nnder^Art. 52 is ‘‘the date of the delivery 
of goods'. Where there are several delive- 
ries each delivery gives an independent cause 
of action. I.L.R. (1945) AD. 200=1945 
O.W.N. (H.O.) 61'=A.I.R. 1945 All. 185. 


Goods sold and delivered and moneys received 
on account on various dates — Suit for balance 
— Cause of action — ^Limitation — Starting point. 

I. L.R. (1940) B. 127=42 Bom.L.R, 227= 
1940 B..158. Article inapplicable where con- 
tract is to retnm the goods in kind. 4 L.L. 

J. 268=1922 L. 271; also to suit based on 

contract of commission agency. 1941 C. 
245. Suit to recover arrears of subscription 
to newspaper is governed by article. 1941 C. 
245 . 7 Bom.L.R. 190. See also 27 M. 243 (F. 
B.) . So also a suit for recovery of the price 
of medicines supplied. 133 I.O. 537=1931 
A. 752. Where goods were sold and de- 
livered to one and were wrongly debited 
against another person and the mistake being 
subsequently discovered, the vendor sued the 
right person for the price, held,, the suit was 
governed by Art. 52 and not Art. 96. 142 

l.C. 470=1933 Sind 32=27 S.L.R. 81. See 
also 40 P.L.R. 143=1938 L. 338. Sale of 
goods — ^Payments made by purchaser on ac- 
count — Suit by Seller for balance — ^Art. 52 
applies. 42 P.L.R. 272=1939 L. 307. Suit 
to recover money due under a contract foi' 
supply of materials and construction of flooi^- 
in<? is governed by Art. 115 and not by this 
article. 2 L. 376=1922 L. 198. On the 
point, see also 103 P.R. 1913=22 I.O. 576. 
A suit against the Cantonment Board for 
the price of goods supplied is governed by 
Art. 52. 56 A. 885=1934 A. L.J. 805=1934 
A. 436. Date of delivery of a railway re- 
ceipt is the date of delivery of goods for the 
purposes of Art. 52. 108 l.C. 801 ^2)= 

1928 N. 181; 38 M. 664. In a simple trans- 
action of sale of goods, the liability to pay 
the full price accrues on the date of the 
sale . The fact that the purchaser, not having 
all the money m his hands, agrees to pay the 
balance with interest at a certain rate does 
not prevent the accruing of the vendor > 
right to recover the whole price and time 
begins to run from the date of the sale. 1931 
A. L.J. 362=1931 A. 229. Where the goods 
sold remaia in the custody of the vendor as 
Security for the unpaid price of the goods 
and the vendor sues the vendee for a per- 
sonal decree against him and not for en- 
forcement of ”any charge on the securitv %e 
suit is not governed by Art. 120, but by the 
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[Art. 57 


Description of suit. 

Period of limitation. 

I Time from which period 
* begius to run. 

^53. For the price of goods sold 
and delivered to be paid for at ter 
the expiry of a fixed period of 
credit. 

Three years] 

When the period of credit 
expires. 

54. For the price of goods sold 
and delivered to be paid for by a bill 
of exchange, no such bill being given 

Three years] 

When the period of the 
proposed bill elapses. 

i 

55, For the price of trees or 
growing crops sold by the plaintiff ' 
to the defendant where no fixed 
period of credit is agreed upon. 

Three years] 

The date of the sale. 

56. For tbe price of work done by 
tbe plaintiff for the defendant at his 
request, where no time has been 
fixed for payment. 

^ [Three years] 

When the work is done. 

157 . For money payable for 
money lent. 

^[Three years] 

When the loan is made' 


LEG. BEF. 

'^See Footnote (1) on page 3511, supra. 

^ Substituted by Act XI of 1923 f oi 
"‘Ditto. 


tliree years’ rule of limitation. (Ihid,) On 
tins article, see also 130 I.O. 574=1931 L. 
309. 

Abts. 52 AKD 8. — Sale of articles of food by 
shopkeeper — ^Latter also running restaurant— 
Suit for their price — limitation. Bee 1939 
Eang.L.E. 626=1940 B. 17 cited under 
Art. 8, supra. 

Arts. 52 and 85. — The fact that the debtor 
has supplied to the creditor certain articles 
of goods in partial discharge of the monies 
due by him to the creditor cannot alter the 
character of the account; between the parties 
and bring it within the ambit of Art. 85 
Wor would the mere supply of different goods 
on different dates to the debtor give rise to 
a fresh period of limitation from tbe date 
of the last supply. If no period of credit 
has been agreed upon, Art. 52 would obvi- 
ously apply aud limitation would start from 
the date of the delivery of the goods on each 
occasion, unless the case can be brought 
under Art. 85. 55 L.W, 585=1943 Mad. 

13=(1942) 2 M.L.J. 337. 


Secs. 52 and 96. — ^Electric euergy 
’moveable property’, and therefore ""goods’^ 
within the meaning of Art. 52 . A suit claim- 
ing the charges for electric energy supplied 
during a period of five years can only be 
decreed so as to cover only a period of three 
years prior to^ the institution of the suit. 
The fact that it was owing to a mistake oi 
^ ^ter^ reader that incorrect bills wer< 
wisiued during the period of five years can 
W attract the provisions of Art. 96. 194( 
A.Ia.jr, A.. 606 , ‘ * 


Art. 53. — When the price is not claimable 
as of right, on the date the goods are deli- 
veied, it is sale on credit within Art. 53* 7 
A. 284. The word ""thavanai” entered oiv 
a bill of sale implies credit aUfT^ suit for 
money due in respect of the transaction 
is goveined by this Article- 47 M.L.J. 844 
=48 M. 275=1925 M. 161. 

Art. 54: Applicability — Conditions. — ^For 
All, 54 to apply, it must be allegfed that the 
hundis wore not executed as promised. If the 
defendants wish to make this allegation, it 
IS for them to make it in their written state- 
ment or their pleadings clearly and without 
any attempt to mislead the plaintiff. 162 I.C. 
302=1936 L. 328. 

Art. 56.— See 2 L. 376=1922 L. 198; 103 
P.E. 1913=22 I.O. 576 cited under Ait. 
52. A suit for printing work done is gov- 
erned by this article. 30 C. 687. See also 
3 Luck. 584=1928 O.W.N. 297=5 O.W. 
N. 350; 1938 JS'ag. 286 (Suit for remunera- 
tion by goldsmith for work done). A vil- 
lage carpenter is an artisan within the mean- 
ing of Art. 7 and a suit for wages by him 
is governed by Art. 7 and not by Art. 102 
or Art. 56. 152 I.C. 885=1934 N. 260. A 
suit by an Advocate for his fees when there 
is no contract, is governed by Art. 56. 75 C.L. 
J. 7=1942 Cal. 444, 

Art. 57. — ^When money is lent from tune 
to time, limitation runs as regards each loan 
from the respective dates of the advances. 
33 C. 1047=33 I.A. 165=16 M.L.J. 300 
(P.O.)” A suit for recovery of money on 
a laM account, where the dealings between 
the parties were simple' money loans as be- 
tween creditor and debtor'*’ and the account 
was not mutual in any sense of the term, is 
governed by Art. 57 and not by Art. 85. 12 
L. 420=1931 L, 241. iNTeither s elling -(ihe: 
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Description of suit. 


Period of limitation. 


Time from which period 
begins to run. 


58 Like suit when ihe lender has i l[Three years] 
given a cheque for the inone\. | 


••.I 


When the cheque is paid. 


LEa. BEE. 

1 Substituted by Act XI of 1923, S. 2 and 
Sell. I, for ^^Ditto'L 


goods by the pawnee nor the recovery of the 
debt out of the sale proceeds bars the pawnee 
±iom suing for the debt under the contraet 
of loan. 105 I.C. 611=1927 N. 346. See. 
30 B. 218 and 2411. 251. The plaintiff was 
a dealer in timber and the defendant did the 
business of sawing wood- The plaintiff 
stated that, between certain dates, a certain 
sum of money was advanced to the defendant 
ami the plaintiff sued to recover the money 
lent, less the value of the work done by th© 
defendant. Held, that the suit was govern- 
ed by Art. 57 and not by Art. 115. 147 

1.0. 295=1934 A. 126. A suit for re- 
covery of money secured by a pledge is reaJ- 
ly a suit for money lent and advanced, ana a 
suit to recover the balance due after the sale 
of the pledged property is none the less a 
Suit for money lent, and the period of limita- 
ticn is three years under Art. 57. The fact 
that movable property has been pledged does 
not change the nature of the suit. 37 Bom. 
L.B. 165=1935 B. 213. See also 18 P. 
16=1929 P. 6055 160 1,0. 986=1936 Pesh. 
43 (Suit on peisonal covenant contained ui 
mortgage deed). Where, money is lent under a 
special contract fixing the date of repayment, 
that date fixes the period of limitation under 
Art. 115. 10 0. 10335 15 M. 38O5 37 M. 
1755 12 L.W. 67=52 I.C. 456 (M.), 
Where no date is fired for repayment, the 
loan is payable at once and time runs from 
the date of the loan even against the surety. 
13 L. 240=132 I.C. 590=1931 L. 691. As 
to applicability to suit on balance struck aad 
fo'* recovery of a further advance in cash, 
see 4 1/.L.J. 69=1922 L. 204,- 148 P.W.B. 
1916=85 I.C. 5775 Suit on **"thavanai^' 
account, see 13 Bur.I*.T. 21=57 I.C. 90b; 
36 I.C. 497. Where the transaction between 
’the parties was conducted as between a debtor 
and a creditor, and on a certain date the 
balance was struck and it was agreed that the 
debtor should pay interest from that date 
on the amount found due by him and the cre- 
ditor sued to enforce his rights, held, that 
the suit was on an account stated and that it; 
vras governed by Art. 64 or perhaps Art. 
o7 and not by Art. 85. 131 I.C. 292=1931 
L. 233. Where on hundis being held in- 
admissible in evidence for want of proper 
istamp, a suit is brought on the origiual consi- 
deration oyer three years after the date of 
payment, it is barred under this article. 51 
I.C. 945=29 C.L.J. 508. Suit to recover 
money on account of advance in kind and 

G. G. M. — ^440 


cast is not goveriied by article. 37 I.C. 
300. Where the transaction between parties 
starts as a deposit and subsequently thei’e 
are several items of deposits and withdrawals 
in the handwriting of the depositee, the tran- 
saction is one between customer and banker 
and to such a case Art. 60 applies and Art. 
57 does not apply. 15 L. 242=1934 L. 42. 
See also 1937 Rang.L.E. 254=1937 B. 340. 

Arts. 57 and 96. — ^Where a customer of a 
bank draws cheques on it knowing that the 
funds to his credit are not sufficient to meet 
them but expecting the bank nevertheless to 
honour them, he impliedly applies to the 
bank for an overdraft or a loan. A suit for 
recovery of the amounts due by the custonier 
in such a case is governed by Art. 57. The 
mere fact that some clerk or officer of the 
bank has been careless in honouring cheques 
drawn by the customer when presented for 
payment would not make the moneys paid 
under a mistake so as to make Art. 96 ap- 
plicable when there is no evidence to show 
that the manager was under any misapprehen- 
sion that the amounts were covered by secur- 
ity. Art. 96 would only apply to a ease 
where money is paid to anotier under the 
influence of a mistake, that is, upon a sup- 
position that a specific fact is true, which 
would entitle the other to the money, but 
which fact is untrue, and the money would 
not have been paid if it had been known to 
the payer that the fact was nntrue. Bug 
where the money wa-s not in fact paid under 
any such mistake, Art. 96 cannot apply. 1941 
B.W.N. 638=1942 P. 201. 

Art. 57 and 58 — 60. — ^Art. 58 applies to a 
case in which the lender draws his own che- 
que and gives it to the borrower. It does nofc 
govern a suit in which he transfers to file 
borrower a cheque which had been drawn by 
another person and endorsect in his favour by 
thn payee- Such a suit comes within the am- 
bit of Art. 57 only. 65 I.A. 132=I.L,B. 
(1938) A. 326=1938 P.C. 66=(1938) 1 H. 
L.J*. 785 (P.C.). Deposit being a species 
of loan, if Art. 60 does not apply then either 
Art, 57 or Art- 59 will apply. 1939 A.M. 
1/ J. 6. 8uit on personal covenant — ^Ficti- 
tious property included in mortgage to give 
jurisdiction — ^Registration invalid — Sut for 
money. See 41 O.W.K. 783=1937 C. 347. 

Art. 58. — -The period of limitation com- 
mences from the date the cheque is paid and 
not when the cheque is handed over, 28 A. 
54. See also 38 B. 293=23 I.C. 779. A 
clTeque is paid under Art. 58 when it is easn- 
ed by the lender’s bankers, for it is only then 
that the lender ’s money passes into the hands 
of the borrower and the loan is made by the 
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[Art. 59 


Description of suit. Period of limitation Time from which period 

begins to run. 

*59. For money lent under an ^[Three years] ... When the loan is made, 
agreesment that it shall be payable 

on demand. I 


LEG. BEF. 

^3ee footnote (2) on page 3513, supra. 


former to the latter. The mere handing over 
of a cheque by the lender to the borrower 
does not amonnt to a payment of the cheque. 
JSor does the period preseiibed by Art. 58 
begin to run against the lender when the 
cJieque received by the borrower is given by 
him to his own bank and the amount is cre- 
dited to him by the bank. 65 I. A. 132:::? 
I.L.B. (1938) A. 326=40 Bom.L.B. 752= 
1938 P.C. 66= (1938) 1 M.L.J. 785 (P. 
C.). 

Arts. 59 anp 60 : Scope and Applicabilitt. 
— ^In the case of a registered bond, tlie arti- 
cle which is applicable, is not Art. 59 but 
Art. 116. 151 I.C. 426=1934 B. 227. Arts. 
59 and 60 deal with transactions of two 
different natures; while the former applies 
to loans, the latter applies to deposits. That 
a transaction is a deposit, has to be proved, 
undoubtedly by the person alleging it to be 
so. The test to determine whether a parti- 
cular transaction is one of loan ^or one of 
deposit’ is to ascertain whether the money 
paid or deposited was in the nature of an 
advance of loan so as to create the relation- 


ship of creditor and debtor between the par- 
ties or was merely a deposit without bringing 
into esistenee such relationship. 184 I.O. 559 
=1939 AU. 378. Where money is deposited 
by a customer with a banker, the death of 
the banker does not change the character of 
the sum. It cannot be said that the liabi- 
lity of the heirs of the banker is in any way 
< afferent from that which existed between 
the original banker and the depositor. The 
money does not become a loan in the hands 
of the banker’s heirs, so as to make Art. 59 
applicable. Art. 60 would still apply both feo 
the principal and the interest. The ordinary 
rule is that the cause of action for recovery 
of principal and of interest accruing due on 
it is a single cause of action and when the 
claim is a single claim for principal and in- 
terest, there cannot be two periods of Hmi- 
tation applicable 185 I.C. 339=1940 P. 
120. The word ‘^deposit” used in Art. GO 
coTers all payments of the customer’s moneys 
made to the banker which make up the credit 
balance in favour of a customer in the bank- 
er’s hands. 29 Bom.L.B. 423=1927 B. 


362; 17 L. 481=165 I.O. 699=1936 L. 718; 
15 P, 7Q9=165 I.C. 593=1936 P. 539. See 
102 I.C. 145 — 1927 B. 433. Loan or deposit 
—^distinction. See 25 Bom.L.B. 503=1924 
B. 28; 37 A. 292=281.0. 949. See 1940 P. 

1041 (P.G.); also 20 
B. 8; 19 B. 775; 22 I.C, 936 (M.); 102 I. 


C. 145=1927 B. 433; 140 I.C. 96=1932 A. 
L J. 261. Doubt arising whether a transac- 
tion amounts to a loan or deposit; the pre- 
sumption is that it is a deposit, and not a loan 
(dubted in). 107 I.C. 290=1938 M. 499 (1). 
For the period of limitation prescribed in Art. 
60, the te^^minus a quo is not the date of the 
last balance but the date '^when the demand 
is made.” 15 L. 242=151 I.C. 712=1934 L, 
42. Art. 60 is not limited to suits against 
bankers only. Where money is deposited 
for safe custody, with liberty to depositee to 
lend the money to others and pay a certain 
rate of interest to the depositors. Art. 60 
applies and a demand is necessary before 
time begins to run. 25 C.W.N. 981=1921 
C4 644. See also 52 I.C. 25; 4 F.B. 1919 
=47 I.O. 592; 39 H. 1081=30 M.L.J. 245; 
98 I.C. 554=1927 P. 91. The investment 
of the stridhanam moneys in a firm of Nattu- 
kottai Chetties amounts to a deposit and a 
suit brought within three years from the date 
of notice demanding payment is in time under 
Art. 60. The demand under Art. 60 should 
be an unqualified demand for the whole sum 
due. 63 M.L.J. 232=1932 M. 685. Tinder 
Art. 60, the making of a demand is entirely 
dependent upon the volition of the plaintiff, 
and the period of limitation may be indefini- 
tely prolonged, and a suit may be instituted 
without even a demand being made, in which 
case no question of limitation arises. 1933 
P. 701. A suit to recover a deposit with a 
Nattukottai Chetty on ‘‘thavanai” terms, is 
governed by Art. 60, both as regards princi- 
pal and interest. 43 M. 629=38 M.L.J. 
437. See also 1935 M.W.IST. 559=41 L.W. 
536=1935 M. 734. The fact that money is 
deposited on the understanding that it was to 
be paid on demand after a certain time does 
not take the case out of the article. 47 I.C. 
948=1918 M.W.N. 564. See also 20 P.L. 
T. 84=1939 P. 261. But if the money is 
to be paid at the end of the ‘‘thavanai” 
period, the case is governed by Art. 115. 43 
I.C. 972=1918 M.W.N. 242. See also 42 
I.C. 573=1917 M.W.N. 858; 52 I.O. 456 
10 L.W. 67. For similar cases, see 20 B. 
8; 19 B. 352. Where, after the expiry of 
the ‘^thavanai” contract, no fresh contract is 
entered into, the money is held as a deposit 
and Art. 60 applies. 57 I.C. 908. But 
See 36 I.C. 497. As to application of arti- 
cle, See also 15 L. 242=1934 L. 42. (noted 
under Art. 57, supra) . Where money is 
paid to defendant for purchase of goods, on 
the understanding that the balance remain- 
after paying for tlie purchase should be 
given back on demand, there is deposit within 
Art. 60. 28 C. 393. Art. 60 governs suit 
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for gold moliurs deposited, delivery of -whicli 
IS refused on demand. 47 A. 643=17 A.Li. 
J. 888. Deposit must be by agreement pay- 
able on demand. 1928 M. 509. It is not 
necessary that the agreement to pay the 
amount due on demand must be ^‘express.*’ 
Thus Art. 60 applies even if the agreement 
is to be ‘‘ implied from the course of deal- 
ings between the parties or the other dreum- 
stances of the ease. 15 L. 242=1934 L. 42; 
164 I.O. 50=1936 L. 587. See also 35 P.L.B. 
91=1934 L. 179. The suit itself may be 
taken to constitute a demand for the purpose 
of Art. 60. 16 L, 242. The demand 

contemplated in Art. 60 must be a legal 
demand, made by a person capable of giving 
a valid discharge. If the deposit is payable 
to more persons than one, the demand must 
be made by them all or at least by one of 
them duly authorized by the others and in a 
position to give a legal discharge. The de- 
mand must be made directly on the party 
-with whom the deposit lies in his capacity as 
depositee, for the whole sum due. A claim 
to deposit not addressed to depositee but put 
forward in a written statement in a suit in 
which both the claimant and the depositee 
Were co-defendants is not a demand of the 
nature contemplated in Art. 60. I.L.E. 
(1939) Kar. 602=1939 Sind 173. Where a 
banker with whom a deposit is made on cur- 
rent account is adjudicated insolvent, tender 
of proof of debt and claim made in insolvency 
by the creditor is not a demand within the 
meaning of Art. 60. 1938 Rang.L.R. 468 

=1938 Rang. 335. The demand contemplat- 
ed by Art . 60 is a demand for the repayment 
of the whole amount of the deposit due, and 
not a demand for partial payment- Ibid. 
Where there is no evidence that the dissolu- 
tion of partnership is notified to customers of 
the firm, then on the customer’s demanding 
payment from either of the partners his cause 
of action has arisen against them all. 15 
Pat. 709=1936 P. 539. Time under Art- 
60 can only run from the date of demand, if 
that demand is part of the cause of action. 
Where as a result of a demand some payment 
is made, a later demand would give a fresh 
cause of action, only if full payment had 
been made on the first demand and the 
second demand was for a sum not due when 
the first demand was made. 1939 A.M.L.J. 
66. In the case of money deposited with a 
banker, there must ordinarily be a demand 
or something that can be deemed equivalent 
to a demahd or take the place of a demand 
as part of the action for a suit to recover it 
under Art. 60 of the Limitation Act. The 
necessity for a demand may, however, be got 
rid of by special contract or waiver. A repu- 
dia.tion by the banker of the customer ’s right 
to be paid any particular sum would be a 
waiver of any demand in respect of such sum . 
The defendant banker cannot simultaneously 
repudiate liability to pay the amount and 


insist that a demand previous to suit is essen- 
tial to its maintainability. 1940 P. 129. 
Suit to recover money invested in Bank in fix- 
ed deposit is not within this article. 1931 A. 
59. When the deposit for the recovery of 
which the action is brought, is subsequently 
held to be invalid and insufficient, limitation 
runs not from the date of deposit but from 
the date of its appropriation. 8 Luck, 79= 
'9 O.W.N. 414=1932 0. 222. 

Loan and deposit — ^Distinction. — See 17 
L. 481=1936 L. 718; 15 P. 709=1936 P. 
539; 1932 A.L.J. 261; 13 Luck. 323=1937 
O.W.N. 831=1937 O. 394 (Claim against 
CO -sharer in respect of improvement made to 
joint property — ^Art. 120 applies). The dis- 
tinction between a loan and a deposit is 
that, in the case of a loan, it is ordinarily 
the duty of the debtor to seek out the credi- 
tor. In the case of a deposit it is the duty 
of the depositor to go for the money to the 
banker or the depositee and to make a de- 
mand for it. Where a certain sum is deposit- 
ed for three years, and after that period, 
depositors are to withdraw it jointly, and in 
the meantime interest to be paid periodically, 
such a transaction is not a loan, but amounts 
to a deposit, on the stipulation that it shall 
carry interest at a specified rate and shall 
he payable to the depositors on demand and 
with a further stipulation that' such a demand 
shall not be made within three years. To 
such a transaction, Art. 60 applies. (1936 
L. 587, Affirm.) 39 P.L.R. 377=1937 L. 
81. To determine whether a bailment of a 
certain sum of money is a deposit for safe 
custody or a loan, the test to be applied is 
whether the bailee is to keep the money till 
thp bailor asks for it or whether there is an 
obligation on his part to seek out the bailor 
and repay him. The appellanf received 
moneys from the respondent, put them in his 
Bank account and credited them to the res- 
pondent, and whenever the appellant paid any 
of these moneys to the respondent it was 
because the respondent had asked fo'* them, 
and further there was no security, no receipt 
in writing, no promissory note and no agree- 
ment as to rate of interest. Meld, the 
moneys were simply held by the appellant for 
safe custody, he was really acting as a Banker 
for the respondent; and therefore, a suit by 
the respondent for the recovery of xhe 
moneys was governed by Art. 60. 189 I.O. 

444=42 Bom.L.R. 971=44 O.W.N. 1041= 
1940 P.C. 132 (P.C.). The character of a 
deposit with a banker is not altered by the 
fact that the person in whose name the 
money is deposited agrees in writing with 
another person that a part of it should be- 
long to that other from the date of the agree- 
ment. The money still remains a deposit, and 
a suit to recover it by the respective parties 
is governed by Art. 60. The right to sii#« 
does not accrue until there is a demand and 
refusal. Art. 115 cannot apply to such a 
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Descrip tion of^suit. 

Period of limitation j 

Time f^om which period 
begins to run 

60. For money deposited under an 
agreement that it shall be payable on 

^[Three years [ 

When the demand is made, 

demand, including money of a custo- 
mer in the hands of his banker so 
payable. 

61. For money payable to the plain 
tiff for money paid for the defendant. 

^[Three years] 

When the money is paid 



LEO. REF- 

1 Substituted by Act XI of 1923 for 
‘‘Ditto^\ 


ease, as the claim can in no sense be one ±or 
compensation for breach of a contract. 4/ 
L.W. 118=1938 M. 236=::(1938) 1 M.L.J. 
56. 

Art. 60. — Where there is no evidence that 
the dissolution cf£ partnership is notified, to 
customers of the firm, then on the eutsomer^s 
demanding payment from either of the part- 
ners, his cause of action has arisen against 
them aU. 15 P. 709=165 I.O. 593=1936 P. 
539 . The agreement that the money shall be 
payable on demand within Art. 60 need not 
be an express one. It can be an implied 
agreement, and often is implied from the 
circumstances of the deposit. 180 I-C. 300 
=1939 R. 42j 1939 A. M.L.J. 6. Deposit 
on cuirent account — Insolvency of bank — 
Pi oof of claim — Annulment of adjudication 
— ^Receiver acting under S. 37 (1) of Pro- 
Tincial Insolvency Act — Suit for deposit — 
Limitation — Starting point. 1938 R. 335= 
1938 Rang.L.R. 468. 

Loan and deposit — ^Distinction between. 
— The terms ‘‘loan’^ and deposit’’ are not 
mutually exclusive. Deposit does not neces- 
sarily involve the creation of a trust, but may 
involve only the creation of the relation of 
debtor and creditor, a loan under conditions. 
A demand by the depositor will therefore be 
a normal condition of the obligation of the 
depositee to repay. I.L.R. (1944) Nag. 
462=1944 N.L.J. 83=1944 Nag. 101. 

Arts. 60 and 62. — ^It is essential for a claim 
to fall under Art. 62, that the money must 
at the time of its receipt by the defendant 
belong to the plaintiff. That term could 
hardly be applied to a surrender value in a 
life insurance policy which grows from year 
to year and does not even begin to accrue 
un^ a certain number of premia have been 
paid. It is AVt. 60 that would apply to 
such a claim and a suit would be in time 
when the demand is made less than 3 years 
prior to suit. I.L.R. (1943) N. 253=1942 

TSr. 9. 

Art. 61: Applicibiijty.— The article ap- 
ples to cases where, the plaintiff has paid 
money for the defendant. The payment must 
have been at the defendant’s request express 


or implied. See 34 M. 167; 20 M.L.J. 983 
29 A. 627; 5.Bom.L.R. 725. Payments 
made on bebalf of another need not be ac- 
cepted or adopted by the person on whose 
behalf they are made. 1931 L. 344, The 
expression ‘^when the money is paid” in Art. 

61 means actual payment and not merely a 
notional payment which a renewal implies. 
1945 A.L.J. 488=1945 O.W.N. (H.C.) 
318=I.L.R. (1945) A. 871=1946 A. 142. 
When one person places money with another 
person to secure a regular monthly payment 
to a third person, the transaction amounts to 
one of deposit and the person with whom the 
money is deposited becomes, as regards that 
particular transaction, the banker of the de- 
positor. Art. 60 of Limitation Act applies 
to such a ease. 1939 A. M.L.J. 49. Article 
does not apply where a charge is created by 
statute for the claim. 35 O.W.N. 678=1931 
0 . 493. Where plaintiff borrows money for 
defendant’s benefit and is compelled to pay 
the amount himself, suit for recovfery of the 
amount paid by Mm is governed by Art. 61 
or 83, and time runs when the plaintiff payR 
the amount. 29 A. 627; 5 Bom.L.R. 725. 
^ee however 37 M. 381. As to suit for re- 
imbursement where plaintiff assumes responsi- 
bility for the defendant’s debts wMeh he is 
subsequently compelled to pay to the credi- 
tors, see 26 M. 322;, See 1936 M. 334; 
70 M.L.J. 537. Where in a compromise one 
party agrees to pay off a certain creditor and 
on the failure of fulfilment of the term the 
other party pays off the creditor, then limi- 
tation runs fiom the date of the payment 
by the other party to creditor. 1935 L. 
307. A suit for recovery of money paid to 
save property of another from execution sale 
falls under tMs article- 78 I.O. 738=1925 
O. 132 (2). See also 7 A.L.J. 585. Also 
suit by puisne mortgagee against mortgagor 
for reimbursement of money which he had 
paid to discharge a prior mortgage decree. 
19 A.L.J. 840=63 I.C. 604=44 A. 67= 
1922 A. 153. See also 1929 A. 943 (dis- 
charge of prior mortgage) • But see 1935 O. 
245=1935 O.W.N. 272 (case of co-mort- 
gagee redeeming). Also suit to recovei^ 
money paid to defendant’s guardian for pur- 
poses of minor’s necessity* 35 C. 320. See 
also 41 Bom.L.R. 585=1939 B, 394; I.L. 
R. (1940) M. 27=1939 M.W.N. 798=1940 
M 106. Also suit by plaintiff for recovery 
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of revenue paid by him in respect of property 
of whicli he has been dispossessed. 42 A. 
61=52 1.0. 632. Also claim by a divorced 
Mahomedan wife to recover arrears of main- 
tenance for the child. 51 1.C. 968=21 Bom. 

L.E. 713. Where the mortgagee has failed 
to pay a creditor of the mortgagor according 
to the terms of the mortgage and the mort- 
gagor himself has to pay the same, suit for 
recovery of the amount is governed by tl^is 
article. 63 I.C. 87; 1922 A. 409. But see 
cGUra 1931 A.L. J. 533=53 A. 70:2=1931 A. 
549 (2) holding that such a suit was govern- 
ed by Art. 120, See cilso as to suit by vendor 
ngainst vendee for a pa;^ent which ought 
to have been made by the vendee according 
to the terms of the sale-deed. 14 L. 380= 
1933 L. 109 (time runs from the date when 
the vendor is actually damnified) . Where an 
agent borrows moneys without the prin- 
cipal’s authority and pays* the same 
to the principal’s creditors a suit to 
recover the amount paid.' is govern- 
ed by this article. 52 I.C. 414=10 
L W. 33. See also 34 M. 167=20 M.L.J. 
989. But see 34 Bom.L.B. 1268=1932 B, 
593; 31 P.L.R. 666 (suit by agent against 
principal held to fall under Art. 83) . Where 
the defendant purchased goods and wrong- 
fully got the transaction entered in the name 
of the plaintiff and a decree was obtained 
against the plaintiff for the price, a suit by 
plaintiff before paying the decree amount 
was held to be premature as plaintiff had not 
paid the amount and that the cause of action 
would arise only on actual payment. 1933 L. 
404. Sale in execution of mortgag 3 decree — 
Deposit by purchaser of equity of redemp- 
tion under O. 21, B. 89 — Suit to recover the 
amount from mortgagor is not covered bv 
Art. 61. 51 A. 606=1929 A. 309. Suit by 

landlord to recover from tenant a moiety of 
the road cess paid by him under the Madras 
Local Boards Act whether governed by Art. 
61. See 33 M.L.J. 379=42 I.C. 502. On 
appeal, see 52 I.C. 468=1919 M.W.N, 365, 
holding such suit is governed by Art. 120- 
See also I.L.B. (1940) hT. 439=20 N.L. J. 
73=1937 N". 152 (lessee and sub-lessee) . As 
to suit for contribution by a partner of a 
firm who has paid whole or more than his 
share of the amount due from all Ihe part- 
ners, See 5 L.L.J. 310=1924 L. 112. See 
also 52 I.C. 243=1919 M.W.IST. 429; 57 

M. 347; 38 L.W. 858=1934 M. 12=65 M. 
L.J. 789. Limitation runs from the date of 
payment by plaintiff and any later payment 
by defendant towards the joint- liability vioes 
not save limitation. See also 26 M. 886; 
8 I.C. 336 (O.); 1914 P.C. 40=19 C.W. 

N. 193 (P.C.). As to suit for contribution 
by co-sharer from whom money in excess of 
his share has been realised by coercive pro- 
cess by the creditor, see 26 C.W.hT. 340= 
1921 0. 814; 19 A. 244; 25 0. 844 (P.O.)‘ 
44 L.W. 135=1936 M. 782. Suit by de 


fcto guardian to recover expenses incurred 
ou behalf o± minor is governed by this arti- 
cle, and time runs from the date of expendi- 
ture and not from time when ward attains 
majority. 17 Lah. 78=87 P.L.B. S46= 
1935 L. 437. A suit to get back money de- 
posited as Security is governed either by Art. 

61 or by Art. 115. 108 I.C. 49 (1). A 

suit for reimbui semeut by a purchaser, whose 
pui chase has been set aside as a sham tran- 
saction, of the sum of money he had paid for 
the redemption of an undisclosed mortgage 
on the property is governed by Art. 61. 32 
Bom.L.R. 1376=1931 B. 39. Also a suit 
against A and B by a receiver put in charge 
oi the propel ty pending determination, of 
lights between A and B to recover the de- 
ciee amounts paid by him to the watchmen 
lor guarding the property. 6 Luck. 102= 
1930 O. 420. Suit by trustee of temple, to 
recover money from former trustee, is not 
governed by this article, nor by S. 10; but 
All. 120 applies to it. 40 L.W. 275=1934 
M. 542. When a receiver or manager la ap- 
pointed by the Court, he is appointed on 
behalf of all persons interested in the pro- 
perty. Hence the expenses incurred by the 
receiver of an estate in instituting a suit to 
recover money due to the estate are incurred 
by him on behalf of and for the person who 
o'svns the estate, and they are ‘^money pay- 
able to the plaintiff for money paid for tli© 
defendant” within the meaning of Art. 61. 
Therefore, a suit by the quondam receiver 
to recover the amount spent by him in insti- 
tuting a suit ou behalf of the estate is gov- 
erned by Art. 61 and not by Art. 83 or 120, 
The circumstance that the receiver was also 
benefited by the suit does not make the suit 
any the less a suit on behalf of the owner 
of the estate or take it out of the purview 
of Art. 61. 1935 M. 594=69 M.L.J.o 39. 

Arts. 61, 96 and 120. — ^Where a person 
becomes subrogated to the rights of a mort- 
gagee by redeeming his mortgage he is in 
precisely the same position as the mortgagee 
whose mortgage he redeems, and must there- 
fore bring his suit for recovery of the amount 
paid by him within 12 years of the original 
mortgage- Considered as merely a right to 
reimbursement of the money, Art. 61 of the 
Limitation Act would apply, and the suit 
must be brought witMn thiee years from the 
date when the money is paid. Art. 120 
would not apply whether the claim is made 
under S. 69 or S. 70 of the Contract Act- 
Even if it is deemed to confer an equitable 
charge for the money paid, a fresh period of 
limitation would not be available from the 
date of payment. 1945 M.W.N. 319 (2)= 
(1945) 1 M.L.J. 341. Applicability — B and 
TV borrowing money on pronote from J and 
M — J alone realizing amount by draft on E 
and N — Suit by M against B and N decreed 
for half the amount on grouriid that J had 
no authority to receive payment on behalf of 
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Description of suit. j 

Period of limitation, j 

Time from which period 
begins to run. 

6^ hor money payable by the 1 


When the money is received. 

defendant to the plaintiff for money ' 
received by the defendant for the 
plaintiff’s use. 

^[Three years] 


LEG. REP. 

1 Substituted by Aet XI of 1923 for 
•‘Ditto'\ 


M — Decree confirnied in appeal — M recover- 
ing tbe amount in execution — Suit by E and 
N against J — ^Limitation — Starting point. 
See 1936 L. 747; 18 Lab. 623=40 P L.B. 
300=1938 L. 99. Sale certificate — Stamps 
purchased and paid for by one of two joinj;^ 
purchasers — Suit for contribution — ^Limita- 
tion runs not from date of purchase but only 
from date on which stamps were actually 
used. 52 L.W. 508=(1940) 2 M.L. J. 494. 

Aet. 62: Scope and Application. — ^Article 
IS applicable where the defendant has received 
money which, in justice and equity, belongs to 
the plaintiff under such circumstances as 
in law render ithe receipt of it a receipt by 
the defendant to plaintiff’s use. 49 C. 886= 
36 C.L.J. 295=1922 0. 157. See also 32 C. 
527; 37 A. 233; 25 M.L.J. 531; 18 LA. 158 
=19 C. 123; 31 M. 230; 40 I.O. 173; 19 
I.C. 3=1913 M.W.N. 218; 101 I.C. 322= 
1927 A, 437 ; 1928 W. 256. As to the nature of 
such action, see 41 M. 923 = 35 M.L.J. 581. 
Art. 62 cannot be applied to a case whore 
an account has to be taken of money receiv- 
ed by co-owner of property as such; and a 
suit by one co-owner of property against 
another who has received more than his 
share of the income of the joint property 
does not fall under Art. 62. A suit for 
money had and received does not lie by one 
'tenant-in-common against another who has 
received more than his share. 'TEe appro- 
priate remedy in such a case is an action 
for an account and either Art. 89 or Art. 120 
would apply. Whether Art. 89 or 120 ap- 
plies would depend upon the facts of each 
case. Where the suit is not for accounts of 
agency, Art. 89 will not apply and Art. 120 
would be the proper article to apply. 45 
Dom.L.It. 424=A.I.R. 1943 Bom. 216. See 
also I.L.B. (1946) Mad. 423=1946 M. 116 
= (1945) 2 M.L. J. 422. The test of ^ what is 
"receiving for use of” is not the intention 
of the defendant to receive it as such. If 
money to which another is entitled is receiv- 
ed without valaable consideration, iihat is re- 
ceiving for use of that other. 39 M. 62= 
27 MX.L 640=26 I.C. 219; 52 1.0. 580=85 
B.B. 1919. See aUo 36 P.R. 1913=17 LC. 
311. Art. 62 governs cases where a definite 
sum of money has been received by the de- 
fendant, which the law says he must hold 
ffrr thf> use of ‘the plaintiff, and is not ap- 
plicsJfie to ^ses where the defendant is ask- 
ed to account for properties and moneys 
when the person managing or collecting 


them is entitled to a just allowance. 182 L 
C. 426=1938 L. 139. Art. 62 of the Limi- 
tation Aet IS applicable to cases where the 
defendant has received money which in jus- 
tice and equity belongs to the plaintiff but 
in circumstances where the receipt by the 
defendant would be regarded in law as a re- 
ceipt to the plaintiff’s use. Wheie the re- 
ceipt by the defendant, is on his own ac- 
count and is not or cannot be regarded as 
one on behalf of the plaintiff, Art. 62 can 
have no application. 55 L.W. 90=1942 M. 
386=(1942) 1 M.L.J. 274. Art. 62 applies 
to suits falling under the category well- 
known in English Law as "suits for 'moneys 
had and received”. Such suits arise where 
money paid into the hands of the defendant 
is payable forthwith to the plain’tiff. 7 B. 
540=1930 E. 21. Although privity of con- 
tract is not necessary for the purposes of 
Art, 62, there must be some privity of a 
legally recognizable nature, such as some 
knowledge of particular facts in the man 
who received the money, or some mistake or 
ignorance of facts on the part of the man 
who paid the money, or some relation of 
trust and confidence between them on which 
the Court could fasten as creating the rela- 
tion of principal and agent (though by fic- 
tion) between the plaintiff and defendant. 
118 I.C. 444=1929 L. 290; 41 M. 923. See 
also 1941 M. 767= (1941) 2 M.L.J. 222; 
1941 M. 742. Article does not apply to an 
equitable claim against a trustee for an ac- 
count and ascertainment of what may be 
due. 8 R. 645=58 I.A. 1=130 I.C. 609= 
1931 P.C. 9=60 M.L.J. 1 (P.C.); 6 C. 120, 
See also 59 L.W. 109= (1946) 1 M.L.L 140 
(Article does ndt apply where the claim is 
only on an equitable basis). Art. 62 contem- 
plates a suit in which the plaintiff is entitl- 
ed to obtain the whole of the money receiv- 
ed as soon as it is received, 1930 R. 197; 
143 I.O. 496=1933 M. 524=37 L.W. 631= 
64 M.L.J. 574. Subscription collected for 
a particular purpose — Suit for recovery from 
person makmg collections — Limitation — 
Starting point {Tbid.) Where a mortgagee re- 
ceives a certain sum from an Insurance Com- 
pany, the property mortgaged being destroy- 
ed by fire, a suit for accounts by mortgagor 
is governed by Art. 120 and not by Art. 
62, inasmuch as the mortgagee has a lien 
on the moneys he received and is entitled to 
reain those moneys until his mortgage is 
satisfied. 1930 B. 197, Relinquishment of 
rights — ^Money paid in consideration — Fai- 

lure of deed to take egect — Claim for refund 
of money paid — ^Limitation is under Art. 
'62 or Art. 97. 1930 A.L.J. 1112=1930 A, 
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785. Limitation for a suit to recover money 
retained with defendant as stake-holder to 
be paid to successful party in a suit, is 
three yeais from the date of decision in die 
suit. 1935 A.W.R. 500. 

Monet ilvd and received. — ^Assets realiz- 
ed and debts paid by a person appointed by 
deceased — Suit by sister of the deceased to 
lecover her share of inheritance is suit for 
money had and received by the defendant 
for her use and is governed by this article. 

37 A. 40=27 I.C. 533=12 A.L.J. 1256. iSee 
also I.L.R. (1939) All. 594=1939 A. 442. 
But where the amount of maintenance grant- 
ed under a will is to come out of income of 
particular property and the defendants are 
in possession of the property under the will, 
the proper article to apply to the suit for 
arrears of such maintenance against the 
defendan' is Art. 123 and not Art. 62. 35 
C.W.N. 307=1931 C. 670. A sum due for 
rent by mortgagee to the mortgagor is noc 
money had and received. 41 M. 488=34 
M.L.J. 193. Surplus proceeds of sale held 
by Railway Company under sec. 56 of the 
Railways Act are received for plaintiff s use 
within this article. 44 M.823=1921 M.362 
=41 M.L.J. 205. See also 18 0. 234 (Sale 
for arrears of Government revenue). Honey 
deposited in Court in imm jushabentis ana 
withdrawn by a person having no right to 
it may be held to be received for the use 
of the plaintiff. 3^ A. 450=10 1.0, 730. 

Article applies to a suit to recover money 
alleged to have been collected benairn for 
the plaintiff. 28 I.C. 495=1915 M.W.N. 215. 
See also (1941) 2 M.L.J. 222=1941 M. 767. 
A claim for arrears of revenue is governed 
by Art. 62 and not Art. 131 which applies 
only to a suit to establish a periodic ^lly re- 
curring right. 55 B. 193=33 Bom.L.R. 127 
=1931 B. 189. A suit to recover money paid 
to a defendant under sec. 73, C. P. Orde, is 
a suit for money paid to him for plaintiff’s 
use. 39 M. 62=27 M.L.J. 640. A payment 
of money made to a person with view to 
its reaching the party entitled to it, is a 
payment for the use of the latter. 20 C.W. 
K. 983=1 P.L.J. 374; 104 I.C. 704=1927 
C. 917. See also 16 P. 194=18 P.L.T. 162. 
Where a person has lost money by theft he 
can sne the thief for the recovery of the 
money, quite apart from the crime, but if 
he does, the suit mu^ be framed as one for 
money had and received, and the srin then 
faUs under Art. 62. I.L.R. (1941) M. 414 
=1941 M. 391= (1941) 1 M.LX 27. The 
provisions of Art. 62 of the Limitation Act 
might have been applied before the wact- 
ment of sec. 55 of the T. P. Act to ^ cases 
where theie was no covenant and the suit was 
merely on the allegation that the vendor 
had purported to transfer some property to 
which he had no title. Now that sei. 55 
has imported into all transfers, -unless the 
parties agree to the contrary, a covenant 
warranting the title of the vendor, jt would 
seem that a smt to recover the consideration 
would he on the basis of that speeifie cotc- 
nsnt and time would begin to run from the 
date of the deed after it had been establish- 


ed that there never had been any title. But 
in cases where there is an express cove- 
nant it must be construed according to the 
intention of the parties and no general rule 
can be laid down about the date when tne 
cause of action arises. Such suits would be 
on the basis of a covenant and the provi- 
sions of Art. 97, would apply if there was 
no registered deed and the provisions of Art. 
116 it there was a legistered deed. 1945 A. 
L.J. 473 = 1945 O.W.N. (H.C.) 295=1945 A. 
W.R. (H.C.) 310=1945 A.L.W. (H.C.) 342. 

Other Illustrative Cases. — Suit to re- 
cover money fiom mntawalli received by 
him on behalf of a deity is governed by Art, 
62. 50 A. 265=25 A.L.J. 1047=19?8 ^ A. 

134. Suit for accounts against shebaits — 
Defendants collecting rents and prohts for 
benefit of idol — Money received belonging 
to idol and payable to him — ^Art. 62 applies. 
27 A.L.J. 229=114 I.C. 734=1927 All. 689. 
But see 8 R. 645 (P.O.), cited supra. Art. 
62 does not apply to an equitable claim 
against a trustee liable to account for an 
account and ascertainment of what may be 
due. 58 LA. 1=8 R. 645=60 M.L.J. 1 (P. 
C.). !N*or to suits for accounts between 
principals and agents. 1933 A.L.X 1009= 
1933 A. 642. See also 41 Bom.L.E. 215= 
I.L.B. (1939) B. 154=1939 B. 326. iSTor tr 
suit for recovery of money under see. 68, 
T. P. Act. 161 I.C. 461=1936 R. 80. Agree- 
ment of partnership — ^Undertaking to finance 
litigation of third party — ^Realisation of 
money by defendant-— ^uit by plaintiff for 
accounts after notice — Article is not appli* 
cable. 36 Bom.L.R. 1068=1934 B. 491. 
Nor to suit by principal for moneys mis- 
appropriated by agent. 60 C. 1347=149 I. 
0. 996=38 C.W.N. 211=1934 C. 238. This 
is governed by Art 89. 60 C. 1347 — 1934 C. 
238. Suit for profits received by agent after 
termination of agency is governed by this 
article. 41 A. 635=52 I.C. 373; 29 LG. 
986=13 A.L.X 494; 1925 M.W.N. 23=27 
LC. 807. See also 39 M. 62=27 M.L.X 640. 
Also a suit for money received by the plea- 
der of the plaintiffs for their use. 35 C.L. 
X 330=1922 C. 499. Suit by an heir of the 
deceased person to recover his share of ‘the 
debt due to the deceased, which had been 
realised by another heir holding succession 
certificate is governed by Art 62. 

434= 29 I.G. 347. See A, 233-27 

10 712; 50 C. 610=27 C.W.N. 941 = 19^4 
C 142; 69 I.C. 274=41 M.L.X 274=1921 
M 283 (One member of ioint Hanf^u family 
collecting debts due to family); 25 M.L.J. 
531=21 LC. 394. So also suit for recovery 
of share of compensation money for >the 
house acquired by Government. 2 L.L.J, 
353. Also suit by the other members +o re- 
cover their shares in outstandings left unrJi- 
vided at partition and subsequently realised 
by one member. 32 M. 191—19 M.L.X 94; 
24 0. 309. Where however various deb'^s 
owned in common had been collected and 
rents and profits received, a suit f^r money 
had and received under Art. 62 does not lie 
in respect of such moneys, the appropriate 
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lemedv being a suit for account. 1922 M. 
150=45 M. 648=42 M.L.J. 507 (F.B.). See 
also 12 I.C. 586 = 13 Bom.L.R. 1014; I.L..R. 
(1940) 1 C. 110=1940 C. 363; 1939 A. -142; 
IX.B. 1939 A. 594=1939 A.L.J. 428 (One 
00 -sharei appointed by Government ''ts mana' 
ger to eolleO^ rent). Tenants-in-common — 
Suit mter se to recover share of prodts — Art. 
120 and not Art. 62 is applicable. 1929 O. 
83=4 Luck. 265. See also 1937 Pesh. 28. 
In a suit for mesne profits 7 years after a 
decree for partition, there having been no 
actual partition in spite of the decree, it 
was held ithe rents and profits received by 
one co-owner in respect of undivided lands 
could not be considered to be money payable 
by him to others as money received* for their 
use within Art. 62 and that Art. 120 applied 
to the case. 131 I.C. 511=1931 E. 150. See 
also 16 P. 184=1937 P. 237 = 18 P.T T. 162; 
1937 Pesh. 28. Also a suit by members ot 
an unregistered company for refund of their 
subscriptions falls under Art. 120=1920 R. 
21=7 R. 540. Suit by kamavan of a Mala- 
bar tarwad against a junior member for 
money realised bv the latter is governed bv 
this article. 37 M. 381=22 M.L.J'. 485=14 
I.C. 254; 1928 L. 688. Suit for compensa- 
tion bv purchaser where patni sale set aside 
Ly suit — ^Article applicable. See 46 C. 670 
=36 M.L.J. 557=50 IC. 444 (P.C.). See 
also 3 A. 354; 38 A. 676=14 A.L.J. 728. 
Money advanced by plaintiff for a mortgage 
or sale which is void cb initio, is money re- 
ceived by the defendant for plaintiff’s use 
under Art. 62. 39 B. 358=28 I.C. 442; 40 

B. 614=36 IC. 564; 55 B. 565=33 Bom.L. 
R. 1092=1932 B. 36; 44 P.R. 1918=46 I. 

C. 26; 81 I.O. 873=1925 N. 130. See also 
118 I,C. 203=1930 S. T2. In a suit to re- 
cover money paid under a void agreement 
the terminus a quo for purposes of limita- 
tion is the date of the agreement, that be- 
ing the time at'^which (in the absenc^ of spe- 
cial circumstances) the agreement was dis- 
covered to be void within the meanino* of 


see. 65 of the Contract Act. [50 0. 929 i'P.O.), 
Bel on.] 60 LA. 13=54 A. 1067; 1933 PC. 63 
=64 M.L.J. 403 (P.O.). Where a plaint'ff, who 
had advanced money on a morTgago, repu- 
diates it ♦himself and files a suit for the 
money paid, such a suit is not a suit for com- 
pensation for breach of contract anl is gov- 
erned either by Art. 62 or by Art. 97, sc- 
cording as to whether the contract i.^ void 
or voidable and not Art. 116. 145 I.C. 186 
=1933 L. 581=34 P.L.R. 96. Decree setting 
aside execution sale in suit by stranger — ^Ab- 
sence of saleable interest in judgment-debtor 
— Suit bv purchaser for refund of purchase- 
money — Limitation. Held, that the suit was 
governed by Art. 62 and not by Art, 120, as 
the suit was in substance one for money had 
and receved. 41 L.W. 305=1935 M. 354 


—68 M.L.J. 630. Suit under sec. 65, Con- 
tract Act, to recover consideration paid for 
a pid txion gage. See 1943 A.L.W. 360=1. 
WB. (1943) M. 604=1943 A. 294. See also 
47 P.ij®. 122=1945 I^. 164. Wherp the pur- 
cha^r as put wa .possession but is subsequent- 
ly dijspossessed by a person with paramoxpit 


title, suit for lefund of money pail is gov- 
eiiied by Art. 97 and not Art. 62 as such 
money has been paid under an existing con- 
sideration which af erwards fails. 37 B, 565 
=20 I.C. 254=15 Bom.L.R. 559; 55 B. 565 
= 134 I.C. 1157 = 33 Bom.L.R. 1092* 38 M. 
887=23 I.C. 570; 1925 R. 113 (2). See also 
44 I.C. 719; 55 I.C. 93; 47 I.C. S86; 118 I, 
C. 203; 133 I.C. 76=1931 S. 141 (Ajt. 116 
held appleiable); 13 L. 1 = 32 P.L.R. 457 = 
1931 L. 448 (Mortgagor who paid money for 
redemption to one person as representing the 
mortgagee and was subsequently compelled 
to pay it once over to another, suing the 
former). Suit for damages for hreich of a 
covenant for indemnity contained In i re 
gistered deed is governed by Art. 116 and 
not Art. 62 or 97. 1932 A.L.J. 317=1932 

A. 358; 1938 M. 126=64 M.L.J. 336. Suit 
on original liabili.y on failure of considera- 
tion in a contract affecting it, is governed by 
Art. 97 and not Art. 61. 13 L. 188=137 I. 
C. 828=1932 L. 382. Where the plainiff 
failed to enforce specific performance of a 
contract to sell land, a suit for the recovery 
of advance paid by him is governel by Art, 
97 and not by Art. 62. 40 I.C. 893=1917 M. 
W.N. 447=6 L..W. 44. Suit to recover ai- 
rears of jagir income, wiong*fully received 
and appropriated by defendants, is governed 
by this article. 46 P.W.R. 1914=23 I.C. 
445. Also suit for recovery of money ad- 
vanced under a voidi agreement -^7 I.C. 214 
=5 O.L.J. 277. But see 1925 M. S85=4S M. 

L. J. 598 = 88 I.C. 557 (Art. 96 applied). As- 
signment of mortgage bond which h'dcl been 
repaid — Suit against assignor by assignee — 
Art. 120 and not this article applies. 1935 
P. 159. Land acquisition — ^Monev paid to 
person apparently entitled — Suit by person 
having interest in land for monev so paid. 
Art. 120 and not this article appPes 1935 
P. 42. Also suit for money paid as paxni 
rent without consideration. 1921 C. '“06=33 
C.L.J. 366. Also a suit for refund of monev 
illegally collected as profession--'* mx. 1932 

M. W.3Sr. 1089. Arrears of house tax and 
sanitary tax due to Municipality — Snit for 
— ^Limitation. See 44 Bom.L.R. 849=1943 

B. 21. Art. 62 is not confined to an action 

for money had and received in "-he strictest 
sense of the term as understood in the En- 
glish Common Law Courts and ^^annot be 
held to be inapplicable when the action is 
based not on any implied contract but on the 
principle of ex aequo et tono. Art. 62 is in- 
tended to apply to all actions for money liad 
and received to the use of the pUmtiff whe- 
ther they be actions which may be deemed 
strictly to be based on implied contracts or 
whether they be merely to enforce an equi- 
table claim to the return of the monef had 
and received. A suit to recover licence Lees 
and profession-tax alledged to 1 ave been 
wrongfully levied by a Municipality is one 
to which Art. 62 applies. Such a siit does 
not fall under Art. 120, 55 L.W 783=A.I, 

R. 1943 Mad. 191 =(1942) 2 M.L..L 603=1. 
L.B. (1943) Mad. 521. Art. 62 and not Art. 
96 applies to a suit to recover money paid 
to a Municipality as tax on the ground that 
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the tax was illegally levied by tre Munici- 
pality. 389 I.C. 678=42 Bom.L.K 491= 
1940 Bom, 252. Also a claim for the refvHid 
of premium paid by the tenant. 33 Bom.L. 
B. 1563=1932 B, 86. Also suit for enhanc- 
ed amount of rent paid under protest is gov- 
erned by this article. 27 Bom.L.R. 645=89 
l.C, 65=1925 B. 435. Also suit by Omcial 
Receiver for money of judgment-debtor at- 
tached before insolvency but paid to the de- 
cree-holder after insolvency, 41 M.L.J. 334 
=45 M. 70= 1922 M. 189. See also 47 L. 
W. 557=1938 M. 532 =(1938) 1 M.L.J. 682. 
-[Art. 96 is to be preferred to Art, 62 in a 
suit to recover money paid by the plaintijff to 
the defendant by mistake in excess of the 
amount due. 4 P. 448=1925 P. 765.] Money 
paid by mortgagor after preliminary decree 
but before final decree — Mortgagee not cer- 
tifying payment nor crediting it as direeted 
by mortgagor holds it to the use of the mort- 
gagor. 1927 A. 710=50 A. 111. The in- 
come of joint family property which accrues 
during period between preliminary and final 
decrees in a partition suit, constitutes joint 
family property; and if that is not divided 
by final decree, a suit to enforce a share in 
such income is governed by Art. 127 and not 
by this article. 1935 IST. 137. Same* agent for 
two principals — ^Money belonging to one lent 
by the agent to the other — ^Liability of the 
other to re-pay the loan arises on the date of 
■actual payment and Art. 62 applies. 49 A. 520 
=1927 A, 161. Where in a suit for recovery 
of certain sums from the sons of a deceased 
Icarpardar or agent, it is found that the fcar- 
pardar was under no liability to pay over the 
sums receved by him to the principal directly 
on receipt, and that there was a running ac- 
count, the arrangement being that he should 
keep in his hands sujBSeient funds out of the 
collections for costs of litigation on behalf 
of his principal, the proper article applica- 
ble to the suit is not ALit. 62 and limitation 
will not run from the date of each receipt by 
the deceased agent: Art. 89 or 120 will ap- 
ply to the case. 7 Out.L.T. 87, See also 
(1945) 2 M.LJ*. 422, 

Arts. 62, 89 and 120: Applicabiutt.— - 
Art. 62 is applicable to cases where the de- 
fendant has received money which in justice 
nnd equity belongs to the plaintiff, but in cir- 
cumstances where the receipt by the defen- 
dant would be regarded in law as a receipt to 
the plaintiff^s use. Where the re- 
ceipt by the defendant, is on his own account 
and is noil: or cannot be regarded as one on be- 
half of the plaintiff. Art. 62 can have no 
application. Plaintiff’s husband took a loan 
from the defendant Nidhi and placed ^ 'with 
the Nidhi certain shares which he held in the 
Nidhi as secnrity for the repayment of the 
loan. The Nidhi afterwards sold the shares 
and adjusted the proceeds towards the 
amount due. There was a surplus left with 
the Nidhi, After his death, the plaintiff 
brought a auii against the Nidhi for payment 
of the balance that may be found due to her 
after giving credit for the yearly dividends 
on the shares on the one side and after debit- 
ing her with any liability incurred by her 

G. G, M. — ^441 


husband touching the shares on the other. Held, 
that suit was governed by Art. 120, and nei- 
ther Art, 62 nor Art, 89 applied to the case. 
55 L.W. 90=1942 M.W.N. 129=1942 Mad. 
386= (1942) 1 M.L.J. 274, See also 23 Pat. 
L.T. 457=1942 Pat. 181. 

Arts. 62, 97 and 116: ApPLiOABiiiiTT.— 
A suit for the return of money paid in ad- 
vance, under a contract of sale, is governed 
either by Art, 62 or Art. 115, II: is oifScult 
to regard such money as money paid upon an 
existing consideration within the meaning of 
Art, 97. 47 P.L.R. 174=1945 Bah, 210. 

Arts, 62, 97 and 120, — ^Where a suit is for 
profits of property entrusted to the defendant 
by the plaintiffs for safe custody and manage- 
ment, neither Art. 62 nor 109 applies to the 
case. It is Art. 120 that applies. Art. 62 
cannot apply to a case in which profits, and 
not money, are sought to be recovered It only 
applies when the defendant has jreceivei 
mon^ as distinct from profits into his hands. 
Nor could Aj^. 109 apply because the receipt 
of profits was not wrongful. The defendant 
was in rightful possession and received the 
profits rightfully but it is his retention that 
was wrongful 1941 NX.J, 184=1941 N. 
181. Where, before a decree for specific 
performance could be passed in respect of an 
agreement to assign a particular decree, the 
defendant withdraws the money deposited in 
respect of the said decree and the plaintiff 
files a suit to recover it, it is a suit to en- 
force an equitable claim to follow the money 
withdrawn by the defendant contrary to 
agreement and as such it does not fall under 
Art. 62, but comes under Art. 120 of the Act. 
the starting point being the date of the con- 
veyance to him of 'the decree. 1941 N.L,J. 
665. Art. 62 applies to cases in which there 
is a failure of consideraJ-ion from the very 
beginning, or, in other words, where the tran- 
saction is void ah initio and the defendant is 
deemed to have received the money for the 
plaintiff’s use. On the other hand, Art- 97 
applies to cases where the consideration fails 
afterwards by reason of some subsequent 
event, as in the case of voidable transactions. 
Where, therefore, an auction-purchaser, under 
a decree obtained by a third praty loses a 
part of the property purchased by him and 
brings a suit against the decree-holder for re- 
fund of the purchase-money, the suit is gov- 
erned by Art. 62 or 97 and not by Art. 120. 
13 Luck. 138=1937 O. 286. Consideration in 
a contract of sale is not money paid for the 
use of the payer, so as to attract the opera- 
tion of Art. 62 of the Limitation Act, ex- 
cept perhaps when the contract is of such a 
nature that it is void in law ah initio, A 
test for the applicability of Art. 62 is whe- 
ther when the money was paid it was reco- 
verable immediately by the plaintiff. Art. 97 
and not Art, 62 would govern a suit for re- 
covery of part purchase price paid on sale 
which afterwards goes off by reason of the 
failure of the buyer to complete payment. Art. 
120 also cannot be applied to such a ease. 
1942 Sind 37=I.L.R. (1941) Kar. 495=1942 
Sind 37. See also 1941 M. 767 =(1941) 2 M. 
L.J, 222. (Claim against fraudulent trams- 
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[Art. 63 


Description of suit. 

Period of limitation. 

Time from which period 
begins to run. 

^63. For money payable for in- 
terest upon money due from the 
defendant to the plaintiff. 

®IThree years] 

When the interest becomes 
due. 

^64.“ For money payable to the 
plaintiff for money found to be due 
from the defendant to the plaintiff , 
on accounts stated betweea them. ] 

^[Three yearsl 

When the acconnts are stat- 
ed m writing signed by the 
defendant or his agent duly 
authorized in this behalf, 
unless where the debt is, by a 
simultaneous agreement in 
writing signed as aforesaid, 
made payable at a future 
time, and then when that time 
arrives. 


LEG. EEP. 

1 For the period of limitation 101 tliese 
and certain other sui.s in the Punjab, see 
Punj, Act I of 1904 and sec. 29 (1) (h\ of 
this Acto 

2 Substituted b} Act XI of 192.^, see 2 
and Sell. I, for ‘‘^Ditto^’. 


feree from benamidar — Eelai^tioiiship between 
benamidar and real owner is one in the nature 
of (trust). 

Arts. 62 and 116. — ^Where a registered per- 
petual lease by one of joint tenants con- 
tains a covenant to refund the nazarana in 
case of dispossession and the lessee, knowing 
of the defective title of the lessor, does not 
take any action but obtains possession, ano. 
is dispossesed after ten years and sues for the 
refund of the nazarana, it is Art, llfl and not 
Art. 62 that applies 'to the suit and the start- 
ing point is the date of dispossession. 1941 
OMJN. 1182=1942 O. 82=17 Luck. 289 , 

Art. 63. — ^Art, 63 is applicable to suits for 
recovery of interest on ‘^thavanaV^ deposits. 
See 43 M. 629=38 M.L.J. 437=58 1.0. 639. 
Where there is no independent contract to 
pay interest, the interest is a mere accessory 
to the principal and if the principal is irre- 
coverable, so is the interest ^thereon. But 
this principle does not apply if there was a 
special contract to pay interest at a specified 
rate. 1942 Pesh. 85=204 I.O. 609. On this 
article, see also 40 I.C. 229—20 O.C. 152; 
3 A. 328. 

Art. 64: What is an Account stated. — 
A-n account stated is one where several cross 
items are set-off, one against the other and the 
balance is struck in favour of one of he par- 
ties, the law implying a new promise by the 
other party to pay the balance. 5 PX.J. 34 
=1 P.L.T, 190. See also 9 B. 516; 23 A. 
S02: 64 A. 506=1932 A. 461; 22 B. 513; 86 
XC. 942=1925 M. 1147; 106 I.C. 53=1928 
K 127; 108 I.O. 600=1928 L. 459; 138 1.0. 
542=1932 L. 273. There must be items on 
both aides of accounts. I.L.R. (1940) N. 441 
=1938 K. ISO; 1941 G. 595. An eni'ry m an 
account book showit^ the balance due signed 
by the debtor, amounts to an ^^aecount sta- 
tiaou^ the account is not of mutual 


claims and 'there are only credit and debit en- 
tiles showing calculation of interest and pay- 
ments made. It is not material that some 
of the items brought into the account were 
statute barfed. 1945 ]Sr.L.J. 464=XL.R. 
1946 jNT. 21=1946 N. 112. Where the account 
upon which the suit is based includes a cer- 
tain sum,^ which was brought forward from 
the previous yearns account, is clearly 
for the defendant to prove that the 
is clearly for the defendant to prove that the 
dues brought forward from the prevous year’s 
account were time-barred, and in any 
case the mere fact that some of the items are 
statute-barred can be of no avail to him 
where the suit has been brought on account 
stated. [56 A. 376 (P.C.), Bel. on.] 167 i.O. 
652—1937 P. 348, Where the book of account 
contained entries of account of only one of 
the parties and there was nothing to show that 
there was an account stated between the par- 
ties, Art. 64 has no application. 52 A. 480 
19^0 A. 467; 54 A. 506. See also 10 L. 745= 
1929 L. 263 (balance struck and signed and 
accepted was nova(<ion of contract). Mere 
striking of the balance due on a certain date 
in the unsigned account books will not fur- 
nish a cause of action on account stated under 
Art. 64. 38 I.C. 227=32 M.L.J. 536. See 

also 10 M. 199; 5 P.^J. 371=1 P.L.T. 190; 
I.L.B. (1938) A. 141=1938 A.L.J. 773=19^8 
A. 504; 27 S.L.E. 308=1933 S. 324. The 
expression ‘Account stated” has a technics J 
meaning. Where the accounts were gone into, 
a balance was stiuek and the defendant sig- 
ned the same but there was nothing before 
the^ Court to show that the several items for 
which credit had been given to the defendant 
were due to him from the plaintiff. Held, 
that it was not a ease of account stated and 
that Art. 64 was inapplicable. The/e can be 
account stated, although the balance of inde- 
btedness is througout in favour of one side. 
II is irrelevant whether the debt in favour of 
the final creditor is created at the outset by 
one large payment or consists of several sums 
of principal and several sums of interest. Xor 
is it material whether the only payments made 
on the other side were simply payments in re- 
duction of such indebtedness made in respect 
of other dealings. In any event items must be 
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ascertamed and agreed on each side 
before the balance can be struck and 
settled. (English case-law discussed). (54 
A. 506, (Eeversed). 61 LA. 273= 

56 A. 376=1934 P.0, 147=67 M.L.J. 

13.0 (P.O.); 1941 C. 595. The essence of an 
account stated is not the character of the 
items on one side or the other, but the fact 
that there are cross items of account 
and that the parties mutually agree 

to the several amounts of each and, 
by treating the items so agreed on 
the other side, pro tanto go on to agree 
that the balance only is payable. Such a 
transaction is in truth bilateral, and creates a 
new debt and a new cause of action. There 
are ma ual promises, the one side agreeing 
to accept the amount of the balance^ of the 
debts as true and to pay it, the 
other side agreeing to the entire 

debt as at a certain figure and then 
agreeing that it has been discharg- 
ed to such and such an extent, so that there 
will be complete satisfaction on payment of 
the agreed balance. Hence, there is mutual 
consideration to support the promises on 
either side and to constitute a new cause 
of action. The account stated is accordingly 
binding, save that it may be re-opened^ on any 
ground — ^for instance, fraud or mistake — 
which would juc ify setting aside any other 
agreement. 67 M.LJ. 110 (P.O.); 1938 0. 
861; 189 I.O. 802 (Some items time barred, 
effect 0 :^. The aclmowledgment which forms 
the ba«is of an account stated must be an 
acknowledgment within time. An ^ ac- 
count stated may contain some time- 
barred items and yet the account stated 
may form the basis of a suit. But if the 
whole account is time-barred, then the ban 
imposed by sec. 25 (3) of the Contract Act 
would apply. 1942 N.L.J, 248=I.L.B, (1942) 
Nag. 369=1942 Nag. 92; 131 I.C. 867=1931 
A. 375. Where the account is not open and 
current at the time of the suit and the ac- 
count is closed and balance struck. Art. 64 is 
applicable. 1922 L. 182. See also 130 I.O. 
570. Where the transactions between the par- 
ties were conducted as between a debtor and 
creditor, and on a ceri^ain date the balance was 
struck and it was agreed that the debtor 
should pay interest from that date on the 
amount found due by him and the creditor 
sued to enforce his rights- Seld, that the 
suit was on an account stated and that it was 
governed by Art. 64 or perhaps Art. 57 and 
not by Art. 85. Eeld, further, that the m^e 
fact that subsequent to the da<!:e of the strik- 
ing of the balance, there were four items on 
each side of the account did not have the 
effect of converting it into a mutual, o]^n and 
current account. 32 P.L.R, 65 — 1931 L. -j 33. 
Suit on balance of account tieated as one on 
account stated. See 3 L. 326—1922 L. 425. As 
to suit for money on accounts, based on de- 
cree, see 22 L.W. 195=1925 M. 1260. For 
the ar* icle to apply, there 
procity of demands. 1923 C. 578; 192o L. 
646=37 P.L.E. 126. An entry of balance not 
containing a promise to^ pay cannot be re- 
lied upon to recover a ftime-barred debt. 40 


I.G. 89=9 C.L.jr. 263. An ^account stated^ 
does not ejaiiogi^h the original debts on 
which the account is based. 63 1.0. 280. See 
also 189 LC. 802 (Account stated and ack- 
nowledgment — ^Distinction between). See also 

14 Luck. 478=1939 O. 120). Where, in a suit 

brought by a commission agent for commis- 
sion, the accounts were stated and balance 
was struck, the proper article applicable to 
the suit is Art. 64. 100 I.O. 874=1928 L. 
51. See also 14 L. 14=1933 L. 12; 33 Bom. 
L.E. 1200=1932 B. 25; 162 I.O. 178=1936 
P. 444 (Suit against surety). PlaintifP had 
been employed unfier the defendant from 
1913 to 1928. In the books of the defen- 
dant’s business, there were accounts of dbraw- 
ings by plaintiff from Hme to time; there 
was no account on the other side as the plain- 
tiff’s salary was newer fixed. In 1928, an ac- 
count was drawn up by the defendant’s mana- 
ger, showing credits for salary and debits for 
drawings and ending in a balance in favour 
of the plaintiff. Held, that it was an account 
stated and involved a promise to pay the 
balance for good consideration, 38 O.W.N. 
813=1934 P.C. 144=67 M.L.J. 103 (P.C.). 

An account stated may only take the form of 
a mere acknowledgment of a debt, though, 
if those circumstances amount to a promise, 
and the existence of a debt may be inferred, 
that can be^ rebutted by showing that there 

15 no real debt at all. On the other hand, 
there is another form of account sta’l’ed, a 
"real account stated,” which contains entries 
on both sides and in which the parties have 
agreed that the items on one side should be set 
off against those on the other, and the balance 
only should be paid ; the items on the smaller 
side are set off and deemed to be paid by 
those on the larger side, and there is a pro- 
mise for good consideration to pay the 
balance. It is not necessary, to make out a 
real account stated, that there should be debts 
m praesenU, or that they should be legal 
debts. 67 M.L.X 103 (P.O.). See also 1936 
C. 470=64 C,L.J. 75; 1937 C. 535. Suit on 
alleged settlemeni of account — ^Heading of 
account and entries in handwriting of defen- 
dant not a statement of account ^^signed” by 
the defendant sufficient for purposes of Art. 
64. 1940 M. 887= (1940) 2 M-L-J*. 334. 

Arts. 64 and 85 : Peinoipaij and Age^jt — 
Accounts — ^Nature — ^Mutual, open and cur- 
rent ACCOUNTS — ^Account stated — Suit on. — 
Cases of transactions between a creditor and 
his debtor must be distinguished from those 
of a principal and agent. Where the whole 
basis of the relation between the parties is 
that of principal and agent, the accounts be- 
tween them are mutual, running and current 
accounts. The essentials of a mutual, open and 
current account are the reciprocity of dealings 
and the right to mutual demands. Where 
these are the relations between the parties, an 
account, to be a settled account, need not be 
signed provided that it is submitted to the 
party sought to be made liable on it, and he 
has, by words or by conduct, acquiesced in 
its correctness. Until an account is stated 
between the parties, the right of either of 
them is to bring a suit for accounts and to 
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[Art. 65 


Description of suit. 

Period of limitation. 

Time from which period 
begins to run. 

65. For compensation for breach 
of a promise to do anything at a 
specified time, or upon the happening 
of a specified contingency. 

^LThree years] 

*• 

When the time specified 
arrives or the contingency 
happens. 

*66. On a single bond, where a 
day is specified for ppyrnent. 

* [Three years] 

•* 

The day so specified. 


LEG. EEE. 

1 Substituted by Act XI of 1923, see. 2 
and Sch. I, for ^<Ditto.". 

2 See footnote 1, p, 3521. 


have accounts taken. 1940 P.W.N. 28=21 P. 
L.T. 41=1940 P. 71. 

Art. 65; Scope.— 31 I.C. 479= 9 S.L. 
B. 90. Art. 65 does not apply unless there is 
an agreement between the parties to pay the 
loss immediately on its being ascertained, 
and in the absence of any speci- 
fied time or specified contingency. So, 
a suit by a commission agent to recover loss 
on the transactions entertained on behalf of 
his constitutents is governed by Art. 83 and 
not by Art. 65. 33 Bom.LJB. 1200=1932 

Bom. 25. Suit for recovery of a debt in kind 
payable in land or for cash value is governed 
by this article. 4 L.L.X 64=1922 L. 122 (2); 
1922 L. 271 5 49 1.0. 231=41 P.R. 1918. Re- 
gistered lease discovered to be void — ^Suit to 
recover premium paid is governed not by Art. 

65 or Art. 97, btffc by Art. 116. 164 I.C. 277 
=1936 P. 462. Breach of promise — Suit for 
compensation. See 1923 N, 47; l M.H.O.R. 
162. Suit for damages — ^Parties agreeing as 
to amount of damages before the date fixed 
for delivery — ^Limitation — Starting point. 99 
I.C. 591=1927 L. 122. As to limitation for 
an application for enforcing a bond executed 
by a surety to produce the moyables attached, 
see 1933 M. 219=37 L.W. 127. 

Art. 66 : Scjope. — See 4 A. 3 ; 31 l.C. 479 
(Sind). As to applicabilityj see 37 M. 175. A 
bond merely for the payment of a ^ certain 
sum of money, without any condition in it, is 
called a simple or single bond. 1923 O. 19= 
26 0.0. 121. See also 22 1.0. 60 (Mad.). Art. 

66 is not limited in its application to a suit 
for the enforcement of a bond against the 
executant himself. A suit on a bond execut- 
ed by a Hindu, after his death, to enforce the 
same against his sons is governed by Art. 66. 
The article makes no reference to the persons 
against whom the suit is brought. 1937 A. 
559. Where money is deposited "with a per- 
son for certain expenses and the balance is 
repayable with interest at a fixed date, the 
•case is governed by Art. 66 and not by Art. 
115. 37 M. 175=24 I.G. 852; 164 LO. 459 
=1936 B. 338. As to suit for recovery of 
money deposited with another and repayable 
on the happening of a future event, see also 
22 I.C. 60=1914 M.W.K. 264. Article is in- 
appUcable where repayment is to be made 
within a period, but the amount might bo 
repaid earner. 3 A. 276. Where a simple 
bond sets out firstly that the money is paya- 
^>1$ on demand and further on its sets out that 


the whole sum with interest should be paid 
within one year, it is not open to the debtor 
to make a payment before the end of the 
period of one year fixed, as the bond is not 
payable within that period, unless the credi- 
tor makes a demand. Art. 66 applies to a suit 
on a such bond, and the period of limitation 
runs not from the date of execution but from 
Che expiry of the perio«^ of one year speci- 
fied in the bond. 154 1.0. 521=1935 A.L. 
J. 381=1935 A. 413. Mere condition that, 
in default of payment of interest at the 
stipulated intervals, the creditor is to have 
the option to enforce payment earlier, does 
not take the case out of Art. 66. 39 1,0. 

674=15 A.L.J. 313; 1 0. 163 (P.O.). But see 
2 A. 322; 27 0.0. 318= 85 I.C. 280. Suit 
to recover money due on a registered bond 
is not governed by this article. 16 Bom.L. 
B. 20=38 B. 177; 6 B. 75. Where a mort- 
gagee sues on a personal covenant to make 
the mortgagor responsible for any deficiency 
in the realisation of the mortgage debt out 
of the mortgaged properties, the claim is 
governed by Art. 66. 1927 O. 567. But see 
contra 1928 M. 1124=55 M.L.J. 506 which 
holds that Art. 116 governs such a case. 
See also 51 A, 473=1929 A. 139; 52 M. 105 
=1929 M. 53=56 M.L.J. 10 (P.B.); 35 0. 
W.N. 1030=1931 0. 801 (1). In a rehan 
bond, there was a personal covenant to re- 
pay on a certain date, and in addition, there 
was a clause which gave the mortgagee the 
right to realise from the mortgaged property, 
from the person of the mortgagor and from 
his other properties, if he was dispossessed 
from the rehan property. The mortgagee 
sued basing his cause of action on disposses- 
sion and, after sale of the mortgaged pro- 
perty in execution of his decree, applies for 
a personal decree for the balance. Meldp 
that Art, 116 applied and not Ar t. 66 or 67; 
and that the starting point for limitation 
was the date of dispossession. 13 P. 228= 
1934 P. 578. See also 12 Luck. 211=162 I. 
0. 459=1936 O. 279. Where a second mort- 
gage-deed provided that the mortgagor 
would redeem the mortgage ant the same 
time when he would redeem the first mort- 
gagee, held, that the condition regarding the 
time for redemption did not amounfc to spe- 
cifying a day for payment within the mean- 
ing of ^t. 66 and as no date was specified, 
the period of twelve years to enforce the 
second mortgage commenced from the date 
of the mortgage. 1933 L. 85=34 P.L.B. 
37. Where the parties to a mortgage-deed 
get it registered by practising fraud on the 
Registering Ofilcer and including a fictiti- 
ous item of the property, the registration is 
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Description af suit. 

Period of limitation. 

Time from which period 
begins to run. 

*67. On a single bond, where no 
such day is specified 
^ ^68. On a bond subject to a condi- 
tion. 

*^9. On a bill of exchange or 
promissory i ote payable at a fixed 
time after date. 

*70. On a bill of exchange pay- 
able at a sight or after sight, but not 
at a fixed time. 

®fThree years] 

*[ Three years] 

®[Three years] 

^[Three years] 

The date of executing the 
bond. 

When the condition is 
broken. 

When the bill or note falls 
due. 

When the bill is presented. 


LEG-. EEP. 
iSee foot-note 1, p. 3521. 

2 Substituted by Act XI of 1923, sec. 
and Sch, 1, for ^TOtto”. 


invalid for all purposes. The deed must be 
treated as unregistered even for the pur- 
pose of the personal covenant to pay. A 
suit for recovery of the money on the per- 
sonal covenant is governed by Art. 66^ or 
Art. 57 and not by Art. 116, and there is no 
breach of a contract in writing registered 
within the meaning of Art. 116. 41 O.W.N. 
783=1937 0. 347. See also 1937 R. 484. 

Arts. 66, 68, 75 anu 80. — ^Where an ordi- 
nary unregistered money bond provides for 
repayment of the principal vdth interest 
after a specified period and for interest pay- 
able annually and recites that in defaidt, 
the creditor may at once sue for the entire 
amount due, the bond is a single bond, not- 
vnJthstanding the default clause. The period 
of limitation runs from the date specified 
for payment as prescribed by Art. 66. Time 
does not run from the date of the first de- 
fault in payment of intereiS'', nor does the 
whole amount of the bond become payable 
on that date so as there and then to include 
the application of Art. 80. It is doubtful 
if Art. 68 would apply to such a case. Though 
the bond contains a condition, it is not one 
which relates to the whole sum due on the 
bond. Art. 68 applies rather to bonds of the 
nature of security bonds. The bond in ques- 
tion could not be called instalment bond and 
it is only in the case of an instalment bond 
to which Art. 75 applies that time begins 
to run from the date when the default is 
made. 16 Luck. 464=1941 O. 210 (F.B.). 

Art. 67. — ^When pavment is to be made on 
the happening of a certain future event, time 
begins to run from that da>e. Neither Art. 
66 nor 67 applies. 32^ I.C. 575. A bond 
payable on demand is indentical “with one 
.in which no day for payment is specified, 3 
A. 600 (F.B.); 3 A. 340. Book entries of 
balance struck by the defen'=’an+s which were 
attested by witnesses, were held to be bonds 
within this article. 5 L. 406=1925 1 j* 75. 
Mortgage of house under attachment — Suit 
to enforce personal liability — 67 ap- 
pHes. 1927 L. 101=27 P.L.R. 801. 

Art. 68.— 1941 O.W.N. 361=1941 O. 
210; 40 I.C, 235=5 L.W. 706. The cause of 
action against the heirs of a deceased 


surety arises from the date of his death be- 
cause the condition of the bond is broken 
vsithin the meaning of Art. 68 at the very 
latest on the death of the surety. 1943 Pat. 
218. Surety bond under the G-uardians and 
Wards Act — Suit on it is governed by this 
aU’icle except where immovable property is 
charged. 42 M. 302=36 M.L.J. 114 

=49 I.C. 587. So also on an ad- 

ministration bond. 1 B. 63=1924 B. 
68; 27 I.C. 849. A suit by an assig- 
nee of an administration bond under the pro- 
visions of sec. 292, Succession Act, for its en- 
forcement, is a suit upon a bond subject to 
a condition to which Art. 68 applies. Where 
the administrator dies, the condition must 
be deemed to have been broken at the latest 
on thaJi, date and limitation would begin to- 
run from that date. Sec, 292 of the Succes- 
sion Act has not the effect of conferring a 
new cause of action on the assignee and 
hence cannot provide a fresh starting point 
for the purpos^es of limitation. 67 I. A. 416 
=I.L.R. (1941) B. 202=45 C.W.N. 429= 
1941 P.C. 6= (1941) 1 M.L.J. 88 (P.G.). See 
also I.L.B. (1938) N. 399=1938 N. 13 (Suit 
on a bond not being a single bond). 35 
Bom.L.R. 632=165 1.0. 672=1936 B. 363 
(Suit by assignee of administration bond is 
governed not by Art. 68 but by Ar'’. 120). 
If a bond provides that if the monthly inte- 
rest is not paid, or if the principal money 
lent is not paid at the end of the year, the 
creditor may sue, and the monthly interest 
is not paid, there is a breach of the condi- 
tion for payment of interest, a matter over 
which the creditor has a right of waiver and 
limitation under Art. 68 will only begin to 
run from the expiry of the period of one 
year stipulated in the bond for payment. 
1935 A.L.X 341=1935 A. 405. Time begins 
to run from the date of the particular breach 
giving rise to the suit. 1 B. 463=1924 B. 
68. See also 56 I.C. 968; 26 I.C. 505. Where 
a debtor who makes a part payment of the 
amount due under the bond makes an en- 
dorsement on it that he would pay the 
balance within a certain period, the limita 
tion for a suit for that balance will only 
begin to run from the expiry of the period 
mentioned in the endorsement. 41 PX.B. 
352=1939 L. 236. 

Art. 69.— See 33 M.L.J. 70=56 1.0, 384 
(Six months’ time fixed for payment in a 
promissory note). 
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[Art. 71 


Description of suit. 

Period of limitation. 

Time from which period 
begins to run. 

^71. On a bill of exchange accept- 
ed payable at a particular place. 

®[Three years] 

When the bill is presented 
at that place. 

^ 72 , On a bill of exchange or pro- 
missory note payable at a fixed time 
after sight or after demand. 

2[Three years] 

When the fixed time ex- 
pires. 

^ 73 . On a bill of exchange or pro- 
missory note payable on demand and 
not accompanied by any writing res- 
training or postponing the right to 
sue. 

* [Three years] 

The date of the bill or note. 

W. On a promissory note or 
bond payable by instalments. 

2 [Three years] 

The expiration of the first 
term of payment as to "the 
part then oayable; and for 
the other p^ts the expiration 
of the respective terms of 
payment. 


X4£jG. HiEiF. 

1 See foot-note 1, p. 3521. 

2 Substituted by Act XL of 1923, sec. 2 
■&nd Sch. I, for 'TOtto” 


Art. 73. — ^A promissory note payable at 
sight is payable on demand and a suit on it 
is governed by Art. 73. 40 aL.J. 84=1924 
C. 1065. See also 4:7 0. 861; 25 O.L.J. 238 
44 C. 978. Promissory note — ^Endorsement 
7 ~Suit against endorser— -Limitation— Start- 
ing point. 1940 M. 85=50 L.W. 649= (1939) 
2 760; LL.B. 1939 Kar. 63=1939 

S. 281, A suit against a Hindu son, on a 
promissory note executed by his father is 
governed by Art. 73, and limitation runs 
from the date of the note. 33 Bom.L.R. 
1234—1931 B. 542. Limitation will be ex- 
tended if the pronote sued on was accom- 
panied by a security bond of the same date 
hypoJfchecating certain properties. 140 I.C. 
460=1932 O. 286. 

Art. 74.— When a debt is payable in in- 
stalments, limitation runs as regards each 
payment on the date it is payable. Plaintiff 
•can recover only in respect of instalments 
falling due within three years before suit. 
1923 M.W,lSr. 699=1924 M. 310; 38 M. 374 
—25 M.L.J. 264. Where in a bond it is sti- 
pulated that it will be paid back within a 
fixed period, and the principal amount of the 
bond is divided into annual instalmenl^s, pro- 
Msions being also made for the payment of 
interest, and there are no express words in 
the bond which affirmatively give the credi- 
tor a right to sue for the entire amount after 
the date fixed for the last instalment and 
there is nothing which precludes the credi- 
suing for a defaulted instalment, 
the bond is one payable by instalments and 
the proper article applicable to such' a bond 

It -^PPl-) 42 C.W. 

. 545. Bond stipulating payment of prin- 
•cipal ^thin :^ed period — Entire principal 

•Ti. . ansf'-alments payable annually 
with interest— Bond is one ^ 
stalments and the proper a; 


is Art. 74. 100 LG. 655 (1)=4 O.W.N. 207 
=1927 O. 539 (1 O.W.H. 617, Poll.; 48 A. 
457, Eef.)=7 O.W.N. 230=4 Luck. 480. 
The suit bond was executed on the 1st 
December, 1926. According to the terms of 
the bond, interest was to be paid monthly 
and the principal amount was to be paid in 
certain instalments after the lapse of the 
first three years. The bond further provid- 
ed that, in default of payment of interest 
month by month, the whole amount should 
become payable at once. The defendant 
paid interest only for the first six months. 
5^ie suit for the recovery of the entire amount 
was instituted on the 22nd November, 1930. 
Held, that the suit was barred under Art. 
80 and that Arts. 74 and 75 had no applica- 
tion. 142 I.C. 851 (2)=1933 L. 548. If 
a decree does not make the entire decretal 
amount payable at once after default as to 
the first instalment, the decree should be 
executed for recovery of the instalments 
that are within time. 13 Luck. 340=1937 
O. 379. Construction of instalment bond — 
Default in payment of principal and interest 
— ^Default in payment of principal or inte- 
rest— Limitation. 37 P.L.E. 242=1935 L. 
557. 

Arts. 74 and 75. — There is a weE-dejSned 
distinction between Arts. 74 and 75. The 
former applies to an instalment bond which 
does not contain any default clause, and in 
such a case, therefore, the plaintiff is entitl- 
ed by the very terms of the bond to sue only 
for such instalment as remains unpaid. No 
question of waiver or default can ever arise 
in such a case. But where the document 
provides that in the case of default the ob- 
ligee has the right to sue for the whole of 
the sum then remaining due. Art. 75 applies. 
When a debt is payable by instalments and 
there is no default provision, a new cause 
18 P. 459=1939 P. 433 (HB.); 1937 L. 1. 
of action arises upon each default and the 
plaintiff can recover in respeal: of instal- 
ments falling due within three years before 
suit, vide Art. 74, Limitation Act. But if 




Art. 75] 


The Indian Limitation Act (IX of 1908), 


3527 


Description of application. 

j Period of limitation. 

Time from which period 
[ begins to run. 

^75. On a promissory note or bond 
payable by instalments, which pro- 
vides that if default be made in pay- 
ment of one or more instalments, the 
whole shall be due. 

^ [Three years.] 

When the default is made, 
unless where the payee or 
obligee waives the benefit of 
the provision, ard then when 
fresh default is made in res- 
pect of which there is no such 
waiver. 


LEG. EEF. 

1 See foot-note 1, p. 3521. 

2 Substituted by Act XI of 1923, see. 2 
and Sch. I, for ^^Ditto”. 


there is a default pro-vision, Art. 74 can- 
not be relied upon, and under Art. 75, if the 
plaintiff sues more than three years from the 
first default and there is no waiver, the suit 
is totally time barred, that is, he cannot re- 
cover even those instalments which fell due 
within three years of suit. But the Chief 
Court of Oudh is in favour of inlterpreting 
any facts which can possibly be so interpret- 
ed as favouring the view that the creditor 
has waived the exercise of the option on the 
first instalment when he bases his suit on 
subsequent defaults which are within limi- 
tation and does not seek to found his cause 
of action on the earlier defaults. The prin- 
ciple which holds good in regard to the first 
exercise of the option under the default 
clause holds equally good in respect of a 
claim founded on subsequent defaults. 194 
I,C. 744=1941 O. 485. An instalment Bond 
gave the creditor the option to demand pay- 
ments of three instalments, if default was 
made, together with interest thereon from 
time to time, and also gave the creditor an 
option to bring a suit for the whole amount 
due under the bond, if the creditor chose to 
exercise his right in the whole amount. KeW, 
that in view of the wording of the bond, Art. 
74 and not Art. 75, applied, and hence it 
was open to the creditor to sue at any time 
for all those instalments which had become 
payable, within three years of the institu- 
tion of the suit. (38 P.L.R. 357, Eev.) 39 
P.L.B. 110=1937 L. 1. 

Art. 75. — ^As to applicability, see 6 L. 
163=89 I.O. 294=1925 L. 394; 79 I.O. 848 
=1925 O. 34; 75 I.C. 98=1924 P. 439; 31 
I.C. 479=9 S.L.B. 90; 130 I.O. 571=52 C. 
L.J. 591=58 O. 615=1931 0. 157. See also 
1933 L. 548=142 1.0. 851 (2)=34 P,LJa. 
145; 1934 A.L.J. 1056=1934 A. 1039=57 
A. 561; 16 Luck. 464=1941 0. 210 (P.B.). 
It is immaterial whether whole amount be- 
comes payable from a single default or from 
more than one default. 3 L.L.J 522=1921 

L. 280; 38 1.0. 302 (M.). Where the instal- 
ment bond provides that, in case of default, 
the whole shall be payable on demand. Art. 
74 governs the ease. 1923 M.W.N. 699=1924 

M. 310. Creditor given option to recover 
whole in default or to wait till the expiry of 
term fixed for last instalment — Suit within 
three years of fresh default not barred. 89 
I.C. 383=23 A.L.J. 896=1926 A. 142. See 


also 19 I,C. 738=16 O.C. 45; 1928 M. 705; 
1929 0. 399; 1930 L. 124; 11 P.L.T. 866= 
132 I.C.. 112; 167 I.C. 293=1937 0. 288: 

164 I.C. 431=1936 O. 384; 1936 L. 570=38 
PX.B. 357. Where an instalment bond pro- 
vided that, if default be made in payment 
of one or more instalments, the whole shaD 
be due and the creditor elected to enforce the 
default clause. Held, that the suit was gov- 
erned by Art. 75; and that the creditor 
could not by merely saying that he chose to 
give up a part of the claim fall back on Art. 
74. 57 A. 108=1934 A. 661 (P.B.\ Where 
there is a covenant in a bond, entitling the 
creditor to sue for the amount due on the 
bond before the expiry of the stipulated 
period of four years, it is for the benefit 
of the creditor, and it is open to him to 
waive that option, and to wait for the full 
period of four years before putting the bond 
into suit, and that the time for recovery of 
the debt did not begin to run from the date 
of the first default. 55 A, 083=1932 AX.J. 
550=1933 A. 235. See also 1937 L. 863. 
Where the plaintiffs waive the benefit of the 
provision as to the recovery of the whole 
amount, they will not be able to sue in future 
for the whole amount at one, but they are 
entitled to sue for instalments as they fall 
due under Art. 75, the cause of action ac- 
cruing on each default. 1929 A. 812; 187 
1.0. 221. An instalment bond provided that 
if there was default of two instalments the 
remaining amoxmt was payable at once. The 
plaintiff sued for the recovery of the entire 
balance due alleging that he had received 
the first two instalments but that the 3rd 
and 4th instalments were in default. The 
Court found that the first two instalments 
were not paid and held that the cause of 
acJfcion accrued when the second instalment 
was defaulted and dismissed the suit as it 
was instituted more than three years after 
that date. In revision, it was contended 
that the Court below should have at least 
decreed the instalments which were within 
time. Held, that the plaintiff having exer- 
cised bis option in suit for the whole amount, 
mnst be deemed to have waived his right oi 
claiming the amount by instalments as they 
fell due. 1945 KL.J. 473=1946 K. 12=1. 
L.B. (1946) N. 12. In the case of an in- 
stalment bond, if it is provided that in the 
event of a^ default in payment of one instal- 
ment the creditor can bring his suit for re- 
leasing the entire amount of the bond, the 
whole amount mu^I; be considered to hecome 
dme within the meaning of Col. 1, Art. 75 
and Art. 75 will be applicable to a suit baS- 
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[Art. 76 


Description of suit. 


Period of limitation. 


lime from which period 
begins to run. 


*•76. Goa proinissor> notn given ®[Three years] .. Ihedateof the delivery to 

by the maker to a third person, to be the payee, 

delivered to the payee after a certain 
event should happ n. 

*77. On a dishonoured foreign bill ®[Three years] . . When the notice is given, 

where protest has been made and 

notice* eiven . 


LEG. EEP. 
iSee foot-note 1, p. 3521. 

2 Substituted by Act XI of 1923, sec. 2 
and Seh. I, for ‘‘Ditto”. 

ed on such a bond. Neither Art. 74 nor Art. 
80 can have any application. By virtue of 
the provisions of Col. 3 of Art. 75 time will 
begin to run from the date of the first de- 
fault which makes the whole money due, 
and if wairer is proved the date of a fresh 
default. Time will begin to run from the 
date of default no matter v^hether the 
creditor has been given the option of suing 
only for the instalment in respect of which a 
default has been committed. A stipulation 
an the bond that the creditor will also have 
the right to realise by filing a suit in Court 
the total amount due from the executant on 
account of principal and interest after the 
expiry of time for all the instalments, that 
is, at the time when the last instalment falls 
due, cannot arrest the running of time when 
once it has begun to run, on account of the 
fact that Art. 75 governs the case. Such a 
stipulation is nothing short of a contract 
or agreement between the parties for alter- 
ing the statutory period of limitaition, name- 
ly three years as prescribed by Art. 75. 
Parties cannot by contract alter the statutory 
period of limitation nor can they alter the 
statutory ^starting po.nt^ of limitation. 
Such a covenant must be deemed to be void 
under sec. 23 of the Contract Act. 225 

I. C. 122=1946 A.L.W. 324=1947 A. 38, 

Waiver, Effect op. — ^In absence of wai- 
ver, time runs from, date of default, for a 
suit for recovery of overdue instal- 
ments. 15 LO. 856; 11 I.O. 526=14 0.0. 

129; 1925 N. 298; 164 LC. 431=1936 O. 

384; 167 1.0. 293=1931 O. 288; 1937 L. 

803, Where there is no waiver, plaintiff 
cannot make his suit within time by claim- 
ing only the instalments not barred. 47 A. 
652=1925 A. 499; 14 N.L.J. 141=1932 N. 
1 (P.B.), following 53 0, 277=1926 0. 789. 
See 31 0. 297; 7 M. 577; 36 C. 394=9 CJO. 

J. 226; 37 A. 400 (P.B.); 20 B. 109; 47 

1.0. 943 (0.); 33 1,0. 606. See also 1935 M. 
303—68 244 (Case of instalment 

bond in connection with a chit fwd and eon- 
taming a default cause). But see 41 A. 104 
— 47 1.0. 926=16 A.L.J. 929 (Plaitiff pre- 
ssed to have exercised option to waive). 
Bee also 23 1.0. 830; 133 I.C. 223=1932 O. 
176. Where there is no waiver, time runs 

when the right accrues. 1929 
U 292. Where the bond gave the plaintiff 
the option of taking advantage of the for- 
feiture clause, Ma right to realise the 


amount by instalments as originally agreed 
upon could not be lost by his failure to exer- 
cise his aption. 1933 L. 849 (1). See also 
1930 L. 124. If the plaintiff does not re- 
ceive the offered payment, there is no de- 
fault and consequently no waiver. 38 M. 
374=25 M.L.J. 264. Where Art. 75 applies^ 
the starting point of limitation is the date 
of the first default, or in case of waiver of 
its benefit, the next default, no matter whe- 
ther the creditor is given by a contract no 
option to wait or not to wait. The princi- 
ple underlying seems to be that the commenee- 
menf of the period of limitation depends 
really upon whether the creditor is entitled 
under the terms of the bond to sue for the 
that, having regard to O. 32, r. 10, 0, P. Code, 
whole money due imder it and it is not 
affected by the fact that he has the option 
not to do so if he likes. 1943 A.W.B. (H. 
C,) 128=1943 O.A. (H.C.) 128=1943 A.L. 
X 238=1943 A.L.W. 368. The Limitation 
Act does not lay down substantive law, and 
so the exception made in Art. 75 in favour 
of the creditor who waives, cannot be con- 
strued as conferring a right which does not 
exist under the ordinary law. The article 
refers to eases in which the creditor is en- 
titled to exercise the privilege and it can- 
not apply when under the ordinary law, or 
by re^on of a special contract, he is prec- 
luded from doing so. In case of bonds pro- 
viding for repayment of debts by instal- 
ments with exigibiHty clause in case of de- 
fault, fhe general principle is that the per- 
son in default should not be allowed to take 
advantage of his own wrong and these claus- 
es are generally inserted for the creditor's 
benefit. It follows that unless vhe bond spe- 
cially takes away the privilege it must be 
taken to exist. 1942 N.L.J. 296=A.I.R. 
1942 Nag, 138=I.L.R. (1943) Nag. 630. 

Where a person executes a bond acknowle’^g- 
ing a certain sum as due from him to the 
person in whose favour the bond is executed 
and agrees to pay it in six instalments on 
specified dates, and in default of payment of 
any such instalment, to pay the whole amount 
due, the cause of action to recover on the 
bond arises on the date of the first default. 
The expression Mul talab used in such a 
bond means ‘on demand' and does not con- 
fer an option on the creditor to demand the 
whole amount if there was default in pay- 
ment of any instalment. LL.R. (1944) All, 
274=1944 A.L.X 251=1944 O.W.N. (H.C.) 
83=A.I.R. 1944 All. 197. In an instalment 
bond where on a default it is i^rovided that 
the creditor has the ngtrf to claim the whole 
amount, there is an option either to bring 
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a suit for the whole amount relying on the 
default clause or to waive the defaiSi^ clause 
and claim each instalment as it falls due. 
When it is clear from the plaint in such a 
»?an that the suit was not based on the de- 
fault clause but on the agreement to pay 
each instalment on the due date, no question 
of any bar of O. 2, r. 2, C. P. Code, would 
arise. IX R. (1945) All. 105=1945 O.W. 

N. (H.O.) 17=1945 AX.J. 107=A.I.R. 1945 
An, 119. 

What constitutes Waiver. — ‘W aives 
the benefit”, meaning of. 1934 A. 1039= 
1934 A.L.X 1056 = 153 1.0. 205. Where the 
obi gee under an instalment bond is given 
the right to sue for the whole amount on the 
occurrence of default in payment of any in- 
stalment, it is open to him to waive the bene- 
fit of that provision, and yet to avail himself 
of that pro\ision when a similar defaul<‘ takes 
place in the payment of a subsequent instal- 
ment. What amounts to waiver must depend 
upon the circumstances of each case. It 
cannot be laid down as a general rule that, 
wherever a person omits to claim a parti- 
cular amount, it must be held to constitute 
a waiver. It is noft necessary for a creditor 
to adduce affirmative evidence in support 
of waiver. In fact generally it is to be in- 
ferred from all the surrounding circumstan- 
ces. 164 I.O. 431=1936 O.W.lSr. 665=1936 

O. 384. See also 151 I.C. 852=11 O.W.N. 

1191=1934 O. 455; 1941 0. 74=16 Luck. 
280. Waiver must be something more than 
negliofenee. 1938 A.M.L.J*. 50. It must be 
considered fira whether the plaintiff had an 
option to waive his right to bring a suit at 
once on the happening of the default and 
whether as a matter of fact he did exercise 
the righ*'- of waiver. 1922 A. 113; 99 I.C. 
871=1927 S. 151. Waiver must depend on 
some definite act or forbearance. 1929 C. 
292. Where whole amount and not merely 
the amount due on unpaid instalments, is 
claimed, there is no waiver. 1929 0. 292; 
35 A. 455=20 X.C. 933=11 A.L.J. 664; 149 
1.0. 972 (11=1934 L. 283 (1). Consent not 
to sue if waiver. See 31 1,0. 672=19 C.W. 
N. 1172. See also 164 1.0. 59=1936 L. 570. 
Acceptance of an overdue instalment is wai- 
ver. 2 L.L.X 324; 59 I.C. 607 (S.l; 1929 
A 881; 58 C. 615=1931 C. 157. But see 
1933 K. 70=144 1.0. 211; 1933 S, 365. Pay- 
ment and acceptance of amounts equivalent 
to c\e»'dt7e instalments are not sufficient to 
I rove waiver, when such pavments are not 
appropriated to any particular instalments. 
18 N,L.J. 104. Acceptance of portion only 
of snch instalment is not waiver. 20 1.0. 
156; 33 10. 606. See also 19 K.L.R. 170= 
1924 K. 61; 36 0. 394; 19 M. 162; 18 P. 
459=1939 P. 433 (P.B.); 16 A. 371; 27 

B. T (F.B.); 29 A. 431; 12 M. 192 on the 
point. As to proof of waiver, see 1937 O. 

1073=1938 O. 42: 1937 L. 863. An 
instalment bond provided that the credi^'or 
will be entitled on default of any one instal- 
ment to realize the full amount with ia‘'e- 
rest in a lump sum or by miscellaneous 
amounts. There was default but the debtor 
C. G. M. — ^442 


made voluntarily miscellaneous payments 
which the credi or accepted and subsequent- 
ly sued for the balance on the ground that 
he was enti^’led to sue for the whole amount* 
It was contended for the debtor that the 
creditor had waived such a right and that 
he was entitled only to the balance with in- 
terest from date of the last default. Meld,. 
that he was entitled only to the balance with 
interest from the date of the last defult. 1934 
A. 697. A creditor waiving default, if and 
when entitled to take advantage of subsequ 
ent default. See 163 I.O. 165=38 P.L.B 
286; 1936 L. 570. The question whether 
there is waiver or not depends on the attm- 
danifc circumstances of the act claimed 83 a 
waiver in each particular case. Where there 
is no evidence either that the debtors re- 
quested the creditors to excuse the default 
or that the payment of an overdue instal- 
ment was accepted as a consequence of wai- 
ver, the suit filed more than three years from 
the date of the first default cannot be saved 
from the bar of limitation by a plea of wai 
ver. 1933 N. 70. Mere abstension from en 
forcing rights in case of default does no» 
amount to waiver. 47 A. 552=23 A.L.i 
424. See also 1924 B. 301; 25 I.O. 938=5 

S. L.R. 63; 47 1.0. 943 (0.); 1929 0. 295. 

But it is very strong evidence of waiver* 
36 M. 66=12 1.0. 57. It is not neeessay 
for waiver that there must be acceptance 
an overdue instalment. 36 M. 66. See aso 
1929 0. 309. Recovery of overdue instal- 
ments by suit amounts to waiver of rijht 
to sue for the whole as soon as default oc- 
curred. 19 N.L.R. 170=1924 N. 61; B30 

A.L,J. 495=1929 A. 812. If the promisee 
had the option to sue for the entire amount 
on the first default, but he did not base his 
claim on that option but instead sued ^eei- 
fically for the last three instalmen's, bising 
his cause of action on each of the sail de- 
faults, that is sufficiently indicative cf his- 
having waived his option. 137 I.O. 223= 
1932 O. 176. As to bond with defau^’"* pro- 
vision in respect of interest payable at 
stated intervals, see 1919 M.W.N. 82=9 L. 
W. 479=51 1.0. 724; 41 1.0. 423=4 O.L. 
J. 402; 31 1.0. 479 (2)=9 S.L.R. 00; 142 
I.C. 851=1933 L. 548. As to principle of 
this article applied to suits on mortgage 
bonds, see under Art. 132. See also 11 P.L. 

T. 609=1930 P. 615; 30 lSr.L.R. 314=1934 
N, 180, for a case of instalment decree. 
WTiere a mortgage deed provides for pay- 
ment by instalments with a default clause 
that on default in payment of an instalment 
the whole of the balance becomes payable, 
the mortgagee does not forfeit his right to 
recover the balance after the expiry of the 
term of the mortgage, though he might not 
have taken advantage of the default clause. 
A suit to enforce a personal remedy under 
such a bond is governed by Art. 75 read 
with Art. 116 and would be within time if 
filed within 6 years from the date fixed for 
the payment of the last instalment. 1941 
3Nr.L.J. 649. 

In a ease under Art. 75, the plaintiff try* 
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[Art, 78 


Description of suit, 

Period of limitation. 

IjjfTime from which period 
1 begins to run. 

♦78. By the payee against the 
drawer of a bill of exchange which 

^[Three years] j .. 

Tbe date of the refusal to 
accept. 

has been dishonoured by non-accept- 


ance. 

17 P, By the acceptor of an accom- 
modation bill against the drawer. 

®[Three years] 

When the acceptor pays the 
amount of the bill. 

»80 Suit on a bill of exchange, 
promissory note or bond not herein 

^[Three years] 

When the bill, note or bond 
becomes payable. 

'xpressly provided for. 

“[Three years] 

When the surety pays the 
creditor. 

81. By a surety against the princi- 
pd debtor, 

22, By a surety against a co- 
surety. 

“[Three years] 

When the surety pays any- 
thing in excess of his own 
share. 

83. Upon any other contract to 
indemnify. 

[Three years] 

When the plaintiff is actually 
dannified. 


LEG. REP. 

1 See foot-note 1, p. 3492. 

2 SnbstitTited by Act XI of 1923, sec. 2 
sad Sch. I, for ‘*Ditto”. 


iig to get over the bar of limitation by plead- 
iig ■v\aiver has to make his pleadings speci 
fi’ally on the point and support it by cogent 
-cadence. Waiver cannot be presumed. If in 
a ease of an instalment bond which provides 
thit on fdiluie to pay two insl alments the 
wtole amount is payable, the plaintiff never 
st£t-ed in the Court below that there was any 
waver on his pant but pleaded repayment of 
the first two instalments and stated that the 
came of action accrued when the third aud 
the Eounth instalments were defaulted, he can- 
not, having failed to substantiate his case 
that the first two instalments were paid, turn 
rouni for the first time in revision and urge 
that ;he failure to realize the first two instal- 
ments should be treated as waiver on his part 
and taat 'the default took place when the 
fourth instalment was not paid. This would 
be allowing him to make out a new case alto- 
gether and one which was not pleaded. 1945 
3Sr.L.J. ^73, 

Art. 78. — Where the cheque or hundi sent 
by a debtor to his creditor Is dishonoured, 
original cause of action. 46 0. 168=45 

article is inapplicable to an action on the 
1.0. 241=27 C.L.J. 392. 

Art. 80. — ^Where a promissory note paya- 
ble on demand was accompanied by a writing 
fising a period of payment, a suit by the 
payee is govened by Art. 80. 39 M. 129=30 
M.LX 61 (E.B.). See also 11 M. 53; 162 

I.C. 459=1936 O.W.N. 518=1936 O. 279. So 
also where period of payment is postponed on 
the request of the executant of the promis- 
sory note. 42 A. 55=52 1.0. 235 (2). Where 
a pronote is payable on demand made by the 
payee after com i ng of age, time runs when 
the ^yee after majority makes demand. 3 
M.L,J. 199. Where the claim was for reco- 
very of the amotmt due on a war bond, which 
^ promissory note payable at a 

Specified period after date thereof and at a 


special place, Seld, that the suit was gover- 
ned by Art. 80 and time commenced to run 
from the date on which it should have been 
presented for payment at the specified place. 
1933 M. 376=64 M.L.J. 172. Suit on mort- 
gage bond redeemable in 12 years but provid- 
ing for annual payment of interest, and giv- 
ing power to the mortgagee in case of default 
either to add interest due to the principal 
and charge compound interest or to sue for 
the principal at once, falls under Art, 
80 read with Art. 116, and time begins 
to run from the date of first default in pay- 
ment of interest. 45 A. 27=1923 A. 1 (P.B.). 
But see 1934 A.L.J. 261=148 I.C. 951=1934 
A. 397 (P.B.). As to instalment bond provid- 
ing for payment of interest mon hly, see also 
1933 L. 548=34 P.L.E. 145; 1934 A.L.J, 261 
=1934 A. 397 (P.B.); I.L.R. (1938) N. 399 
=1938 N, 13 (suit on bond not being a single 
bond); 1941 O.W.3Sr. 361=1941 O. 210=16 
Luck. 466. 

Art. Sl.See 67 LO. 365=55 P.L.R 1922. 
Surety^s right to sue the principal debtor is 
not barred, though creditor's action against 
the principal debtor is barred. 5 B, 647. See 
also 59 M. 288. ^Payment' does not include 
incurring of a fresh obligation by executing 
a pronote, bond, etc. 50 I.O. 611=15 N.L.S 
78. See also 60 I.C. 23 =(1920) 3 TJ.B.R. 
261. So time runs when the surety actually 
pays the creditor. See 26 M. 322; 39 M. 
288=27 M.L.J. 746. Where date of payment 
by surety is uncertain, discretion should be 
exercised in favour of the surety. 1925 A. 164. 

Art. S2,^8ee 13 ML.J. 83=26 M. 686; 39 
M. 288=27 M.L.J. 746. 

Art. 83. — Contract to indemnity need not 
be express. It may be inferred from circum- 
stances. 29 A. 627=1 A.L.J. 501; 5 C. 811. 
See also 20 M.L.J. 989=34 M. 167. It may 
be imposed by statute or implied or inferred 
in virtue of the jural relations of the parties. 
33 Bom.L.E. 1200=1932 B. 25, Arti- 
cle does not apply to a suit to enforce 
a charge against the person who pur- 
chased property in execution subject 
to the charge. 1933 M.W.N. 486=66 M* 
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Description of suit. 

Period of limitatiou. 

Time from which period 
begins to run. 

84 . By an attorney or vakil for his 
costs of a suit or a particular busi- 
ness, there beir g no express agree- 
ment as to the time when such costs 
are to be paid. 

^[Three years] 

The date of the termination 
of the suit or business, or 
(where the attorney or vakil 
properly discontinues the suit 
or busines>) the date of such 
discontinuance. 


1 Substituted by Act XI of 1923, see. 2 and 
Sch, I, for ^itto^ 


Ii.J. 4=57 M. 218=1934 M. 1. Suit to re- 
cover compensation for the breach of a con- 
tract to indemnify the vendee against the 
claims of the mortgagee is governed by this 
article. 2 L. 316=64 LC. 431=1921 L. 260. 
See also 57 I.C. 982=38 M.L.J. 470; 13 I.O. 
979=15 O.C. 25; 7 M.L.J. 46 (Notes of re- 
cent cases); 1935 A.L.J. 255=1935 A. 463. 
Where a vendee under a registered sale deed 
undertakes to pay of£ a mortgage debt of the 
vendor out of the amount left in his hands for 
that purpose, it amounts to a contract of in- 
demnity. A contract of indemnity may be 
express or implied. Where such a vendee 
fails to make the payment and such non-pay- 
ment has resulted in the property of the ven- 
dor being sold, the vendor has* a cause of ac- 
tion to sue for damages for the breach of the 
contract of indemni y and such a suit would 
be governed by Art. 83 read with Art. 116. 
I.L.R. (1938) A. 500=1938 A. 297 (F.B.). See 
also 19 P.L.T. 198=17 P. 338=1938 P, 275; 
17 P. 751=1939 P.W.N. 361=1939 P. 194; 
1940 L. 321; 1936 A. 870. Co-mortgagor re- 
deeming mortgage — Suit for contribution not 
governed by this article. 1935 O.W.N. 278 
=1935 O. 245. In a suit for refund of consi- 
deration for a s'l“ on the ground that the 
plaintiffs were dispossessed by a third party 
the cause of action to recover damages on ac- 
count of the covenant for indemni+y in the 
■sale-deed arises only when the plaintiffs are 
^spossessed, and not when the bird party 
files a suit or gets a decree, and the suit is 
governed by Art. 83 read with Art. 116. (31 
M. 452, foU.; 26 B. 750, dist.) 55 B. 565= 
33 Bom.LR. 1092=1932 B. 36. See also 1940 
B. 161=42 Bom.L.E;. 175; 1938 L. 196=39 
P.L.R. 948; I.L.R. (1941) L. 353 =43 P.L.B. 
548=1940 L. 32; 44 L.W. 458=1936 M. 655. 
Also suit for indemnity in respect of losses 
sustained during agency. 23 P.R. 1915=26 
I.C. 415. Time begins to run when the plain- 
tiff is actually damnified. 1932 B. 25=33 
BomL.R. 1200. Purchase of goods by com- 
mission agent for principal — ^Re-sale by agent 
at a loss — Suit by agent to recover loss is 
governed by Art. 83. 1929 L. 265=1927 L. 
826; 139 PW.R. 1918=46 LC. 685. Limita- 
tion in such cases operates from the date of 
pa^mnent made on be’^alf of the principal and 
not from the date of sale. 106 I.C. 40=1927 
L. 826. Suit by agent to recover money due 
from principal. 106 IC. 40=115 I.C. 76 (1). 
A suit by an agent to recover the amount due 
from his client must be brought within the 
period of limitation prescribed by Art. 83, 


Limitation in such a case operates from the 
date of payment. 1928 L. 424. See also 31 
PX.B. 666. Plaintiff is damnified when he 
has to pay the amount on account of the de- 
fendant's default. See 2 L. 316=64 I.C. 431. 
See also 1925 M. 594; 5 C. 811; 26 M. 322; 
39 M, 288. Person undertaking payment to 
third person — ^No time specified — ^Limitai''ion 
commences from date of loss to the person 
to whom guarantee is given as to payment. 
49 A. 603=101 LC. 691 (2)=1927 A. 435. 
See also 1936 M. 334=163 1.0. 177=70 M. 
LuJ*. 537, Breach of compromise term for 
payment to creditor — On breach, payment by 
diher party — Limitation — Starting point. 

1935 L. 307. Where a vendee required to 
pay off vendor's incumbrances defaults in pay- 
ing and the vendor sustains loss thereby, a 
suit by the vendor for a relief against the 
vendee is governed by Art. 116 read with 
Art. 83 or Art. 61; and the starting point 
for limitation is the date when the vendor is 
actually damnified. 1933 L. 109=14 L. 380 
(34 A. 429 Not Foil.); 1936 A.W.R. 1197= 

1936 A. 870. See also 14 L. 646=1933 L. 
793=34 PXR. 734; 10 P. 451=1931 P. 271 
(following 49 A. 603); 1933 A, 386=1933 
A,L.J. 787=55 A. 490. 

Arts. 83 and 61. — The liability under sec. 
222 of the Contract Ad" of a principal to in 
demnify the agent is a liability under a con- 
tract within the meaning of Art. 83 of the 
Limitation Act. Accordingly a suit for money 
spent by the agent out of his pocket on be- 
half of the principal acting within his autho- 
rity, is governed by Art. 83 and not by Art. 
61 of the Limitation Act. 48 C.W.N, 317= 
A.I.R. 1944 Cal. 302 (T). 

Art. 84. — The word 'cost' is not confined to 
out of pocket expenses of the praci itioner. 
Suit for remuneration is also governed by this 
article. 29 I.C. 763 (M.) Application made 
under the rules of the Court, by attorney for 
realisation of coal s, where it involves enquiry, 
is a suit governed by Art, 84, 46 C. 249 — 51 
LC. 941=23 O.W.N. 473. But 1 B. 253; 
32 B. 1; 24 C. 70. Art. 84 does not apply 
in the ca®e of a decree whi^’h urovides that 
the costs shall be p^d to the solicitor (named) 
of one of the parties to the suit. It is gover- 
ned by Art. 120. 34 Bom.L.R. 670=1932 B. 
378. Termination of suit. See 7 M, 1; 22 C. 
943. Proceeding does not terminate by com- 
promise not certified by Court. 1 B. _505. 
Where, a petition for which the attorney was 
engaged, resulted in an order in favour of the 
client in 1924, and no+hing was done further 
till 1930, when the client instructed his attor- 
ney to have his bill of costs taxed, it cann<^ 
be said, where the continuance of the solici- 
tor's lien is in question, that the business 
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[Art. 85, 


Description of suit. 

^Period of limitation. 

limt Ircm which period 
begins to run. 

85. For the balance due on a 1 
mutual, open and current account* 
where there have been reciprocal 
demands between the parties. 

HThree>ears] 

Ti»e close of tl e year m which 
the last item admitted or proved 
is entered m the account; such 
>ear lobe con.puted as in ihe 

a cco nr t 


L£iO. H!EiF» 

t Substituted by Act XI of 1923, see. 2 
and Sch. I, for ^‘Ditto.”. 


terminated in 1924 and that the lein be- 
came barred in 1930. 131 I.C. 158=1931 M. 
183=60 MX.!". 133. In many proceedings of 
which administration suits are examples, the 
so-called final decree is very far from being 
the termination of the suit. 52 C.L.J. 197 
= 1930 C. 651 (F.B.). 

Aet. 85: Applicability. — ^Art. 85 applies 
to a suit on a mu'^ual, open and current ac- 
count. 1930 B. 5=53 B. 652. As to what is a 
mutual, open and current account, see 102 I. 
C. 225=1927 B. 225=29 Bom.L.B. 375: 56 
C. 575=1929 0. 641; 112 I.O. 715; (A.) 1930 
L. 711. The conditions for the applicability 
of ^ Art- 85 are that ^there should be cross- 
claims arising out of a course of dealings 
which evidences or is referable to an inten- 
tion to set-off. The phrase "reciprocal de- 
mands^^ does not import that either party has 
made an ad ual demand in fact. 58 C. 649 = 
34 C.W.K 1175=1931 C. 359. Where a de- 
positor borrows money from a bank by means 
of overdrafts, and occasionally deposits money 
which is applied to the overdrafts, the trans- 
action is not a mutual account, and the sta- 
tute of limitation runs from the date of each 
loan, notwithstanding the transaction opens 
with a credit to the depositor. 197 I.C. 449 
=1942 P. 201. The phrase ^reciprocal de- 
mands’ in Art. 85 does not import that either 
party has made an actual demand in fact. 
But the dealings must be of such a nature 
that they might lead ito reciprocal demands. 
1939 N. 113=184 I.C. 139. See also 1936 E. 
495; 1938 B. 224; 1938 E. 270; 1936 O. 

384. It refers to eases where the course of 
business between the parties has been of such 
a nature as to give rise to reciprocal demands 
between them, that is, the dealings between 
the parties must haA^e been of such a nature 
that the balance might sometimes be in 
favour of one party and sometimes in favour 
of the other. 1936 E, 495. See also (1942) 
2 M.L.J. 337=1943 M. 13. 

Mutual, open and current account. — ^T he 
term ^mutual’ in relation to accounts ^'s found 
in at least four different collocations and all 
cases concerned with 'mutual dealings’ or 
hnutual accounts’ are not necessarily safe 
guides when considering what constitutes 
hnutual, open and curren!*’ account’ under Art. 
85. 184 I.C. 139=1939 IST. 113. Where there 
is dual contractual relationship between the 
parties (i) that of borrower and creditor and 
(ii) t»hat of principal and agent, and in these 
dealings, the plaintiff as ere ’’i tor has demands 
against the defendant, while the defendant 
as the principal has independent demands 


against the plaintiff as his agent, and the 
items relating to all the dealings are entered 
in one accou.it, such an account is clearly a 
mutual, current and open account, and a suit 
for recovery of the arnoun- due on it is gover- 
ned by Ant. 85. The absence of a shifting 
balance is not a decisive factor in case of 
mutual, open and current accounts. 185 I.C. 
805=1939 L. 356. See also 1942 P. 298 = 
1941 P.W.N. 638. A mutual account within 
the meaning of Art. 85, is an account of dea- 
lings between two parties which are such as 
to create independent obligations in favour 
of one party against another. The fact that 
the balance was always in favour of one party 
throughout the entire period of accounting 
would not ' ake the transaction out of the cate- 
gory of Art. 85 of the Limitation Act. 
Though a shifting balance is a tes^ of mutua- 
lity its absence is not conclusive proof 
against muTuality. 1942 A.L.W. 321. See 
also 1943 M 13 = (1942) 2 M.L.J. 337. An 
^open account’, what is. See 100 I.O. 815=28 
Punj.L.E. 146=1927 L. 848. Dea ings should 
be entered in an account consisting of mu- 
tual items of debt and credit. 63 I.C. 950 = 
23 Bom.L.E. 540=1921 B. 451. There must 
be transactions on each side, creating indepen- 
dent obligations on the other, and not merely 
transactions which create obligations on the 
one side, those on the other being mer'^ly com- 
plete or partial discharges of such obligations* 
44 M.L.J. 184=1923 M. 278; 1936 C. 382. 
See also 1923 L. 636; 1923 L. 347; 1922 L. 
338; 1922 L. 316; 12 L. 420=1931 L. 241; 
1922 P. 364=3 P.L.T. 492; (1911) 2 M.W.N. 
440=22 M.L.J. 14=1927 M. 819=19^0 O. 
287; 15 N.L.J. 105=1933 K. 50; 1930 L. 
711; 1936 A.M.L.J. 68; 130 I.C. 574=1931 
L. 309; 1933 A.L.J. 1283; 1937 E. 340; 58- 
0. 649=34 C.W.N. 1175=1931 0. 354. In 
either words, the dealings must be such that 
there may be balance m favour of either party 
and not always in favour of one party in the 
very nature of the transactions. 44 M.L.J. 
174; 47 B. 128=1923 B. 82; 4 P.L.T. 571= 
35 Bom.L.E. 929=58 B. 200=1933 B. 450. 
But see also 106 IC. 53=1928 N. 127. But 
actual sh if tins: balance is noit necessary. 4T 
B. 128; 1923 N. 108; 1924 P. 107; 29 Bom.L. 
E. 575=1927 E. 225; nor does it afford a 
real test of mutuality, 17 I.C. 48=23 M.L.J. 
516; 1933 K 50=15 N.L.J. 105. The ques- 
tion whether an account is mutual, open and 
current so as to afi^ract the operation of Art. 
85 is one of fact and must depend upon the 
nature of the dealings between the parties, na- 
ture of the entries and 0 '‘’her relevant cireum- 
stan^’es. In order that an account should be 
mutual, there must be dealings between the 
parties and such dealings must be capa* 
ble of giving rise to independent obligations 









Art, 85] 


The Indian Limit at on Act (IX of 1908). 


3533 


€zi each side of the account at any given period 
or stage.’ One test commonly applied is the 
possibility of shifting balances. JbSut that test 
is not conclusive. The real test is whether 
the dealings between the parties are of such 
a nature that the balance might so shift. An 
account current means a running account, 
that, is an account which is continued and not 
stopped or closed. If the account is running, 
that is to say, if it is unclosed, then i is open 
and current. Mere cessation of dealings be- 
tween the parties, however, does not mean 
that the account is closed. The real question 
in each case would be what is the intentidn 
of the parties. 58 B. 200=1933 B. 450. Where 
there is no open account on the date of suit, 
the plaintiff cannot sue on a mutual account 
and claim the benefit of Art. 85. Ibid, Each 
party must have a' demand against the other, 
i.e.f each party should be able to say against 
the other have an account against you.” 5 
O. 759; 6 C.L.0r. 158; 3 L.E.J. 362; 8 Bur.L. 
T, 116=27 I.C. 879. See also 17 P.W.B. 1920 
=54 I.C, 453; 47 B. 128; 17 I.C, 48=23 M. 

L. J. 516; 22 14=12 I.C. 673; 6 B. 

134; 10 M. 259; 32 A. 11; 17 M. 293; 22 
B. 606; 39 A. 33; 132 I.C. 420=1932 A.'38; 
1939 N.L.J. 109=1939 N. 113; 1940 A. 209; 
1936 A.M.L.J. 68; 1938 L. 264. In order to 
'bring a ease within the article, it is necessary 
that the dealings on either side must be so 
independent of each other that neither party 
giving credit to the other relies on the debt 
which he has against him. 15 L. 14=1933 L. 
12, The account must be continuous or cur- 
rent, uninterrup ed or unclosed by settlement 
or otherwise, consisting of a series of transac- 
tions, from which the balance due to one of 
them is or can be easily ascertained. 1923 L. 
347; 3 P.L.T. 492=1922 P. 364. See also 6 

M. H.C.E. 142; 100 I.C. 815=28 P.L.B. 146 
=1927 L. 848. Where independent obliga- 
tions are created between the parties and the 
accounts are never closed even though annual 
balances are struck, the fact that the balance 
bas been in favour of same party during the 
last few years does not take the transaction 
out of the category of Art. 85. I.L.E. (1938) 
A. 741=1938 A.L.J. 773=1938 A. 504. A 
mutual, open and current account continues 
as such, so long as the account remains open 
and current. It would not become a non- 
mrctual, open and current account, merely by 
reason of the fact that after a certain date 
the account was one-sided. The mutuality re- 
sults from the reciprocal claims which can 
spring out of the transactions which once 
made the account mutual. Where an acknow- 
ledgment closes the old account, then the old 
account ceases to be a mutual, open and cur- 
rent account. lit could cease to be open and 
it could *cease to be current, but it could 
never lose the quality of mutuality. With the 
end of either of the first-mentioned charae- 
terists would end the applicability of Art, 85. 
1939 ]Sr.L.X 109=1939 N. 113. Plaintiff 
sending moneys to defendant as loans — De- 
fendant making purchases for plaintiff and 
advancing moneys for him — ^All these ac- 
counts debited and credited in the defen- 
dant’s account, by the plaintiff— Account, is 


a mutual, open and current. 27 A,L.J, 73 
=112 I.C. 715. The phraseology of Art, 85 
is wide and comprehensive and does not ex- 
clude from its purview the case of a princi- 
pal and agent between whom a mutual open 
and current accouno has existed. 1930 L. 
712. Where a customer is permitted to over- 
draw a current account with his bank and 
the account is sometimes in credit and some- 
times in debit, the bank is a debtor when 
the account is in credit, and when the ac- 
count is overdrawn, the customer is under an 
obligation to the bank. In such circum- 
stances the account can only be regarded as 
a ^^mutual, open and current” account, I.L. 
E. (1946) M. 325=1945 Mad. 467 = (1945) 2 

M. L.J. 120. 

Illustrative Cases. — The following are 
covered by the article: — ^Agency business in 
selling goods on commission, on behalf of 
the defendant involving mutual accounts. 
1922 L. 338; 217 I.C. 773: 34 Bom.L.E. 
1410; 34 Bom.L.E. 1268=1932 B. 593; 15 
I.C. 336; 62 I.C. 898=1922 L. 188; 29 I.C. 
462=1915 M.W.N. 519; 58 C. 649=34 C.W. 

N, 1176. Suit for money due on a bhahi ac- 

count. 54 I.O. 453. But see 12 L. 420=1931 
L. 241. Agent for both the parties lending 
money to each other as the agent of the 
other and keeping a current account. 1 Bur. 
Ljr. 240=1923 E. 18. Defendant in the em- 
ployment of plaintiff taking advance from 
time to time as against salary — Suit to re- 
cover excess. 87 I.C. 832=1925 N. 295. The 
defendant firm was depositing money with 
the plaintiff Bank from time to time and the 
plaintiff Bank was allowing them to draw 
money in excess of the deposits with the re- 
sult that the balance was frequently shifting 
in favour of one or the other party. Held, 
that the account was a miaftual, open and 
current one. 15 L. 652=1934 L. 368. Article 
inapplicable where plaintiff is alone the 
banker advancing and receiving part-pay- 
ments, with balance always in his favonr. 37 
I.C. 300; 12 L. 420=1931 L. 241; see also 
1942 Pat. 201; or a tradesman supplying 
goods on credit. 88 I.O. 747=1925 P. 806; 
1930 O. 287. Goods sold and delivered from 
time to time — ^Payment by customer from 
time to time without specifying item. 1935 
A.L.J. 33=1935 A. 53. Suit for accounts 
after the agency dealings had stopped is not 
governed by this article. 37 I.C. 875=5 L. 
W. 375. Servant debited with sum ad- 
vanced — Salary credited when due — ^Ac- 
count is not mntual. 1927 M. 819=103 
I.O. 48; 7 P. 238=107 I.C. 533; 108 I.O. 
694=50 A. 645=1928 A. 236. Where Ihe 
contract is for ontright sale and there is 
no stipula'ion that the accounts should be 
settled after the goods had been resold in 
the market by the purchaser time for in- 
stituting a suit for the price runs from the 
date of the initial purchase and the period 
is that provided in Art. 57, and not Art. 
85. 1931 A.L.J. 363=1931 A. 229. In a 

suit on settlement of accounts 'on striking 
balance it was held that the account was 
not a mutual, open and current account 
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[Art. 89 


Description of suit 

Period of limitation. 

Time from which period 
begins to run. 

[86. (a) On a policy of insurance 
when the sum insured is payable 
after proof of the d eath has been 
given to or received by the insurers. 

(b) On a policy of insurance 
when the sum insured is payable 
after proof of the loss has been 
given to or received by the insurers. 

Three years 

®The date of the death of the 
deceased. 

The date of the occurrence 
causing the loss.]* 

87. By the assured to recover pre- 
mia paid under a policy voidable at 
the election of the insurers. 

^[Three years] 

When the insurers elect to 
avoid the policy. 

88. Against a factor for an ac- 
count. 

^[Three years] 

1 

When the account is, during 
the continuance of the agency, 
demanded and refused or, 
where no such demand is 
made, when the agency termi- 
nates. 

89. By a principa/ against his 
agent for movable property received 
by the latter and not accounted for. 

^[Three years] . . j 

1 

Ditto. 


LEG. EBF. 

*Svilbstituted by Act XHI of 1941. 

1 Sufcs.itute 1 by Act XL of 1923, sec, 2 and 
Seh. I, for 'aDittoi^ 

sSubsticuted by Act rv of 1938, sec* 122. 


within the meaning of Art. 85, but an ac- 
count sJlated within that of Art, 64 and 
that therefore the suit was within time. 
130 I.O. 570. The mere fact that subse- 
quent to the da!i:e of the striking of the 
balance, there were four items on each side 
of the account could not have the effect of 
converting it into a mutual, open and cur- 
reuJi: account. 131 I.C. 292=1931 L. 233. 
Art. 85 — ^If affects sec. 74, Partnership 
Act — Suit after 1 — ^10 — 1933 for debt due 
and acknowledged before 1 — 10 — 1933 — 
Last date of account or of* accounting year 
falling after 1 — 10 — 1933 — Suit — ^If barred 
— ^See. 74, Partnership Act — ^If excluded. 
See I.L.R. (1942) Ear. 442=1943 S. 26. 
As to when time begins to run, see 5 C. 
211; 5 C. 759 at 764; 1 L. 12=55 I.O. 872. 

Ajrt. 86. — Time runs from the date when 
proof of loss is given. 6 B.H.C.E. (A.O. 
J.) 34. A policy of insurance contained 
a clause that ^^the Company should not be 
liable for any loss or damage af er the ex- 
piration of twelve months from the happen- 
ing of the loss or damage, unless the claim 
was the sub-ieet of pending action or arbi- 
tration^^ Where the suit was filed more 
than 'twelve months after the fire, and there 
had been no reference to arbitration and 
all the time had been spent in the investi- 
gation of the claim and delay by the insured. 
Reldj that (i) ‘the words ^‘pending action” 
referred only to a pending suit and not to 
steps which the company might take in the 
investigation of the claim; (U) that the 
clause only urovided that the company 


shall not be liable if the claim was made 
more than twelve months from the date of 
the loss and noit that the insured should 
not have the right to sue after twelve months ; 
and so it was not against public poUcy and it 
did not contravene 'che provisions of sec. 28 
of the Contract Act, or Art. 86. 11 B. 475 
=1934 B. 15. 

Art, 89: Scope and Applicability. — ^As 
to applicability, see 39 M. 376=28 
140; 109 I.C. 332=1928 M. 906; 1930 M.W. 
N. 119=1931 M. 185 (2) =54 M. 654=62 
M.L.X 45; 1937 A.L.J. 264=1937 A. 363. 
Art, 89 would apply If the defendant act- 
ed as plaintiff^s agenl- implied or express. 
If there is no agency, Art. 120 would ap- 
ply. 45 M. 648=1922 M. 150=42 M.L.J. 
507. Art. 89 and not Art. 115 applies even 
where the relation of principal and agent is 
created by a written agreement. 4 P. 289 
=1925 P. 494=89 I.C. 275. But when »rhe 
contract is registered, Art. 116 applies. 12 
C. 357. A legal praetitionei, who happens 
to be the agent of a party, does not cease to 
be such agent merely because he ge* s a 
vakalatnama from his principal and sues on 
the strength of it for realising the amount 
due to his principal. 1935 L. 49. Termina- 
tion of agency — ^Burden of proof. 1935 L. 
49. Co-Sharer managing property on behalf 
0 ^ another co-sharer is an agent of the lat- 
ter. 40 C. 108=18 1.0, 735=17 C.L.jr. 103. 
See also 26 Bom.L.B. 1165=1925 B. 148. But 
see 7 A, 25. Where joint property is in 
possession of one member of the family, he 
holds the same as agent for the others, and 
a suit by the latter for an account of such 
property and for recovery of their shares 
is governed b"" this article. 45 B. 313=1925 
B. 384=5? I,a 357. See also 27 C.W,N. 
7e:o=l923 P.C. 31; 30 Bom.L.B. 912=1928 
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B, 365; 1928 N. 256. When after partition 
one brother is recovering outstandings ori- 
ginally due to 'the joint family, there must 
be an implied contract of agency between that 
one brother and the other, and a suit by the 
other brother for rendition of accounts and 
recovery of his share of the joint outstand- 
ings is governed not by Art. 62 or Art. r20, 
but by Art. 89. 116 LC. 327=1929 L. 407. 
Also suit by coparcener against, manager 
for recovery of outstandings collected and 
misappropriated. 121 I.C. 205=1930 P.0, 

18=58 M.L.J. 245 (P.O.). (1925 M. 922, 

Eev.). See also 45 Boni.L.B. 424; (1945) 2 
M.L.J. 422=LL.E. 1946 M. 423=1946 M. 
116. When by an oral agreement one tenant- 
in-common is left in possession as the agent 
of the other tenam s-in-common, if one of 
th^ sues him for an account, the suit is gov- 
erned by Art. 89. 54 M. 654=62 M.L.J. 

45=33 L.W. 1=1931 M. 185 (2). The 

guardian is not an agent of the ward with- 
in the meaning of -^t. 89. The rela!:ion- 
ship between the guardian and his ward is 
not that of a principal and agent but is 
in the nature of a fiduciary relationship. 
22 Pat. 114=1943 Pat, 218. DireC or of 
limited company whether agent within arti- 
cle. See 5 L. 27=79 I.O. 740=1924 L. 435. 
Loan raised on security of shares — Creditor 
selling shares — Subsequent suit by debbr 
for surplus and account — ^Limita‘'ion — ^Rela- 
tion of principal and agent — ^If exists. See 
1942 M. 386=55 L.W. 90= (1942) 1 M.L.J-. 
274. Suit by Municipality against Secre- 
tary and Executive Officer for recovery of 
moneys embezzled on account of his negli- 
gence is governed by this article. 46 A. 175 
=1924 A. 467. Chairman of Municipality 
is not agent of the Council. 22 M. 342. 
Money is movable property withm 'this arti- 
cle. 21 C.W.N. 591=40 I.C. 359; 39 M. 
376=26 I.C. 740=28 M.L.J. 140; 49 C. 250 
=1922 C. 355=26 C.W.N. 61; 32 C. 719; 
35 0. 298. A suit for accounts against a rent 
collector is governed by article. 49 C. 250 
=26 O.W.N. 61=1922 C. 355. Art. 89 ap- 
plies to a suit by a principal against his 
agent for an account and for any money 
that may be found due on the taking of such 
account. The starting pomt of limitation 
is (1) when the account is demanded and 
refused, or (2) when the agency '■erminates. 
58 B. 200=35 Bom.LR. 929=1933 B. 450: 
1933 A. 6^55 A. 814. A suit by the 
principal a^inst the agent for recovery of 
certain sums misappropriated by him is 
governed by Art. 89 and not Art. 62. Art. 
89 is not confined to suits for accounts only. 
60 C. 1347=38 CW.M. 211=1934 C. 238. 
Where accounts of an agent have already 
been adjusted, a suit for money fround due 
is not governed by this article. 26 O.L.J. 
335=21 C.W.IT. 591. Article inapplicable 
to suit against heirs of agent. 17 C.W.N. 
5=16 I.C. 742; 16 C.W.K 1042=16 I.C. 
414; 1 P.R. 1912=13 T.C. 930; 1923 P. 259. 
But see contra 47 ML.J. 483=1924 M. 
840. A suit for an account by the princi- 
pal against the legal representatives of a 
deceased agent is governed by Art. 89. I. 


L.R. (1943) Nag. 470=1943 N.L.J. 308 = 
1943 Nag. 227. The propei article applica- 
ble to a smt ty the legal represeniative of 
the prmcipal ag avast the agent for accounts 
is Art. 89. The article is not restricted to 
a siiit by the piincipal against the agent 
or vice versa. It also applies to a suit by or 
against the legal representatives of the 
principal or of the agent. The omission 
of any mention of legal representatives in 
the words under ‘^Description of suit” in 
Art. 89 does not mean that the article does 
not apply to a suit by or against the legal 
representatives. 40 C.W.N. 245=62 C.L.J. 
464; 44 C. 1=1916 P.C. 148=31 M.L.J’. 

836 (P.O.); 85 I.C. 704=1925 A. 682. Time 
runs from the termination of the agency 
(4.e.) 'the death of the principal {see 26 C. 
W.N. 320=1922 C. 53; 43 C. 248) whethei 
the principal has demanded an account or 
not. 44 0. 1 (P.O.). Pleader engaged foi 
several suits — ^Death of pleader — ^Suit for 
moneys advanced aga nst legal representa- 
tives is barred in respect of suits disposed 
of more than three yeais prior 'to the suit, 
50 M. 249=51 M.L.J. 804=1927 M. 157. 
Arter a dissolution of a partnership, an agree- 
ment was entered into by the partners to 
the effect that the two partners, as mention- 
ed in the agreement, were to collect the out- 
standings of the partnership as trustees and 
•to deposit the amount in a bank after pay- 
ing off the partnership liabilities and to 
share it equally. Then a suit had been in- 
stituted for rendition of accounts of the 
moneys realized as per agreement. HeZd, 
that under the above-mentioned circumstan- 
ces the suit was governed by Art. 89 and 
not by Art. 106 of the Act, because by vir- 
tue of the said agreement the trustee part- 
ners were the agents of the partnership for le- 
eovering the assets and therefore the suit 
was essentially between the principal and an 
agent and foi accounts. 134 I.C. 527=1931 
L. 300. A suit by one partner for partner- 
ship accounts (without a prayer for dissolu- 
tion of partnership) based on an express 
agreement between the partners to render 
accounts and to distribute the profits annual- 
ly is governed by Art. 120 and not Art. 89 
or Art. 100 or Art. 116. 1933 N. 127=29 

N.L.R. 34. 

Starting of limitation. — ^Whether fai- 
lure to render accounts amounts to refusal 
under this article, see 53 I.C. 675=30 C.L. 
J. 90. If there is demand and there is no 
response, there is an implied refusal. 43 C. 
248=19 C.W.N. 1070=30 LC. 697. Bui 
see 1 P.R. 1912=13 I.C. 930; 43 LG. 570 
(Putting off not refusal); 3 P. 546=^80 _L 
C. 956. There must be a definite repudia 
tion on the part of the defendant of a lia 
bUity to account or any circumstances from 
which the failure or omission on his part 
to render account's migh^ be construed as a 
refusal. 56 C.L.L 172=1933 C. 204. Non- 
compliance or evasion or procrastination on 
the part of the agent amounts to a refusal. 
123 LC. 228=1930 S. 142. Where there is 
no demand and refusal, time runs only from 
the termination of the agency. 20 C.W.N, 



3536 


The Civn, Covrt Manual (Imperial Acts). 


[Art. go 


Description of suit. 

Period of limitation. 

Time from which period 
begms to run. 

90. 0 her suits by principals 
against agents for neglect or mis- 
conduct. 

j ^[1 hi ee years] 

When ihe neglect or mis- 
conduct becomes known to the 
plaintiff 


LEG. KEE. 

1 Substituted by Act XI of 1923, sec. 2 
uud Sch. I, for ^^Ditto”. 


366=29 I.C. 848. See also 1937 A.L.J. 264 
=1937 A, 363; 35 C. 298; 32 0. 719; 11 
W.R. 76. Agency termiaates when agency 
is complete. Question of termination de- 
pends on circumstances of each case. 21 
S.L.R. 336=1926 S. 264; 110 I.C. 575= 
1928 L. 833. See also 40 L.W. 538=1934 
M. 691 (1). The question when an agency 
terminates is a question of fact. 41 M, 1 
=45 I.C. 430. See also 37 I.O. 875=5 L.W. 
375 ; 31 M.L.J. 685=36 I.C. 804. Where 
the agency is not terminated and is still 
in esdstence the limitation as laid down in 
Art. 89 would run from the time the account 
is demanded and is refused. But if it ter- 
minated in any of the manners provided in 
sec. 201, Contract Act, time begins to run 
from the very date of such termination. 
1943 A.L.W. 133. In a suit by heirs of the 
principal for accounts, time runs from^ the 
death of the principal which terminates 
the agency. 44 C. 1 (P.C.); 26 O.W.N. 320 
=1922 0. 53; 43 0. 248. Where an agent 
is appointed by a certain person and there- 
after that person dies, and the agent con- 
tinues to hold service under the son of his 
deceased principal, the agency created by 
the deceased terminates on his death, and 
the subsequent service of the agent under 
his son should be regarded as a new agency 
held under the son of the deceased princi- 
pal. The two periods should be separately 
considered, and if a suit for accounts in res- 
pect of the anterior period is insi ituted 
more than three years after the death of the 
former principal, that suit must be regard- 
ed as barred. 40 O.W.N. 245=62 C.L.J. 
464. Where an agency does not terminate 
with the death of the principal but termi- 
nates with the completion of a transaction 
which has occurred in the life ime of the 
principal, the termimMs a quo for limitation 
under Art. 89 begins from the completion 
of the transaction. 1929 L. 883; 1939 M. 
114; 1939 A. 738 (Suit to recover money 
collected by ageist — ^Agency revoked by 
letter — ^Starting point). Subsequent re- 
sumption of work afrer termination of 
agency cannot prevent running of time as 
regards the first agency. 30 I.C. 691 (M.); 
26 1.0, 740=28 M.L.J. 140. See also 40 
C.W.K 245=62 C.L.X 464. As to suit by 
co-sharer for his share of profits, see 1936 
A. 706, See also 1939 M. 671; 1939 A. 442. 
On this article, see also 1936 M. 170, Start- 
ing under Art. 89 — ^Suit to recover 

money collected by agent under power of 
attorney in general terms to collect an out- 
standing. 58 L.W. 650= (1945) 2 ' M.L.J. 
484=1945 M.W.N. 735=1946 M. 122. In 


the case of co-principals demand by one 
only does not start limitation. 2 P. 585= 
1923 P. 464. Joint and several principals — 
Death of one — If terminates agency as re- 
gards survivors — Suit by latter — Limitation. 
1936 0. 650, The plea of limitation must 
be specifically raised supported by necessary 
facts. 3 P. 546=80 I.O. 956, On this arti- 
cle, see also 21 M.L.J, 453=9 I.O. 54. 

Arts. 89 and 90. — ^Art. 90 and not Art, 

89 is the article applicable to a suit in which 
the claim is based on the misconduct or neg- 
lect of an agent. A suit by a sabha against 
an ex-secretary claiming a sum of money 
wrongfully retained by not entering it 
in the accounts and for sums of money false- 
ly entered as having been spent on behalf 
of the sabha is governed by Art. 90. 48 L. 
W. 775=1939 M. 114. See also 1938 M. 
38. 

Arts. 89 ai^ 120. — ^In a case where a 
hundi is vested in the defendant for pay- 
ment of debts of a third person, the defen- 
dant's obligation to accounfe is equitable. 
If the defendant is to be regarded as an 
agent of such third person for the purpose 
of payiug off his cre&tors, the suit for ac- 
counts wiU fall under Art. 89, if not under 
Art. 120. But, in both cases, time will run 
from the date on which the defendant had 
denied such third person's claim, or in any 
other manner infringed or threatened to 
infringe his right. 1936 M, 876; 49 L.W. 
608=1939 M. 671 (Joiat creditors — ^Pro- 
note by debtor in favour of one — ^Arrange- 
ment that the latter should collect and pay 
the other his share — ^Relationship is one of 
trust, not agency — ^Art, 120 applies). 

Art. 90. — This is a residuary article with 
regard to actions between principal and 
agent and would apply only if no other arti- 
cle applies. 109 LC. 332=1928 M. 906. 
^^egleot or misconduct” — Meaning of. Art. 

90 is not happily worded, for the law knows 

nothing of negligence or misconduct in the 
abstract, and no cause of acton can exist 
4 ind no suit will lie that is founded on neg- 
ligence or misconduct as such.^^A suit for 
negligence means a suit in re^ct of some 
negligence, act or omission (and the words 
in the third column mean) ^4rom the time 
when the negligent act or omission becomes 
known to the plaintiff”. 9 R. 575=1932 R. 
1. Limitation for a suit against an advocate 
for neglect or misconduct in his profession- 
al du+ies is Art. 90, as such suit arises on 
negJ ’fence arising out of contract between 
principal and agent and not out of tort. 
1938 Rang.L.B. 457=1938 R. 258 (F.B.). 

Limitation runs from the date when the 
negligent act becomes known to the plain- 
tiff and not from the date when the plaintiff 
discovers the act to be negligent. 9 B. 575. 
Wher the conduct of thediectorsof abanfc 
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Description o£ Suit. 


Penod of hmitabon . , Time from wh-ch period 
begins to run. 


91. To cancel or set aside an m- | [Three years] 
strument not otherwise provided for. 1 


When the facts entitling the 
plaintiff to have the instrument 
cancelled or set aside become 
known to him. 


LEG. BEF. 

1 Substituted by Act XI of 1923, sec. 2 
and Sch, I, for ^T)itto”. 


IS such as to render them liable to the 
amount lost by the bank owing to wilful 
breach of their obligation as directors. Art. 
90 and not Art. 36 applies. 160 I.C. 759= 
1936 L. 271. Where a director of a bank act- 
ed in a transaction as an agent of the bank, 
the suit by the bank against him is a suit 
by a principal against an agent to which 
Art. 90 appUes. (5 L. 27, Foil.) 17 L. 262 
=38 P.L.B. 526=1936 L. 268. Suit for re- 
covery of unauthorized paj^ents made by 
agent on account of principal is governed 
by this article. 36 I.C. 418=9 Bur.Li.T. 
130. See also 1938 M. 38. In a suit against 
agent for misconduct, limitation runs fiom 
the time when the account books are got 
from the agent, when only the plaintiff will 
come to know of the misconduct. 25 I.C. 
136=7 Bur.L.T. 199. Money entrusted to 
person with direction to di^ose it of in 
particular manner — ^Person wrongfully re 
taining it in his hands — Suit for recovery of 
such money-7-Limitation runs from the date 
the mattei comes to the knowledge of the 
principal. 1930 A. 397. Suit by principal 
ri gainst agent for recovering secret profit 
made by latter. Time would run only from 
the date of Imowledge. 25 A.L.X 448=1927 
A, 436. Before Art. 90 can be invoked it 
must be ascertained at which time or on 
what date the fact of the defendant's with- 
holding of the money became known to plain- 
tiff. 58 C. 923 1931 C. 788. The Parting 
point of limitation is the knowledge of all 
the facts; if the plaintiff is lulled into a 
sense of security by being led to believe that 
something was done which was not in fact 
done, or that something was not done which 
was in fact done, time cannot run against 
him. But once he knows the true facts, it 
IS for him to judge of their legal consequen- 
ces, and he cannot afterwards say that he 
did not know those legal consequences. 
Where a suit is brought against an advocate 
for neglect or misconduct in and at>^t his 
duties as professional aff^ser in failing to 
join certain party in appeal, the fact that 
the plaintiff was aware of the neglect at the 
' institution of the appeal but knew it to be 
actionable as such only "when the appeal 
wa« lost does not extend time. 1938 Bang. 
L.E. 457=1938 B. 258 (F.B.). Art. 90 does 
not say that time begins to run when the 
cause of action for neglect or misconduct 
became known to the plaintiff, but whei^he 
neglect or misconduct became known. Once 
the plaintiff is acquainted with what has 
uappenedy he cannot sit still and ‘say that 
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time does not run against him until* he 
chooses to take the view that the omission 
of which he is. aware is actionable neglect or 
that the act of which he is aware amounts 
to actionable misconduct. 1935 Rang.L.B. 
457=1938 R. 258 (FJ3.). 

Art. 91. — ^Art. 91 applies to suits of the 
kinil mentioned in see. 39, Specific Relief 
Act. 16 A. 73. Whefe a plaintiff merely dis- 
putes the legal effect of an instrument, it is 
not a suit to cancel or set aside. See 23 A. 
388 (P.C.). Article applies only wheie 
plaintiff or his predecessor in title was. a 
party to the instrument. 32 C. 473; 13 C.W, 
N. 815; 16 A. 73; 52 P.R. 1895; 24 I.C. 
246 (M.)=:27 50; 22 A. 90; 24 M. 

L.J. 592=38 M. 321; 64 I.O. 775=17 N.L. 
B. 169=1921 N. 74; 9 Luck. 365=1934 0, 
55; 1923 E. 82; 1929 L. 816. An award is 
an instrument within the meaning of Art. 
91. 1927 L. 172=100 I.C. 596. Article appUes 
to a suit to set aside an award which is 
not void but it only voidable. 15 I.C. 819 
=5 S.L.B. 240. See also 1P.19 A.L.X 642 
=1939 A. 348; 1938 L. 869; I.L.B. 1939 X. 
1=3938 X. 335. If a deed of gift i« a void 
transaction, no question of cancelling or set- 
ting it aside would arise, but it it is only 
a voidable transaction, ie„ a Transaction 
valid until rescinded, then it is necessary 
to set i^ aside before possession of the pro- 
perty can be claimed. Though a gift may 
liave been induced by tmdue influence, it 
does not necessaiily follow that 11- was nor 
made ^‘voluntarily'* within the meaning ot 
sec. 122, T. P. Act,. It being only voidable 
and not void, time under Art. 9l runs from 
the date ot the knowledge, i.e., date of the 
document, and not from the date of removal 
of the undue influence . 72* I.A. 21=I.L. 

B. (1945) Bom. 440=49 C.W.N. 303=58 L. 
W. 176=1945 A.L.X 280=1945 P.C. 54= 
(1945) 1 M.L.X 253 (P.0,). The instru 
ment to be cancelled or set aside which i^ 
referred to in Art. 91 is that instrument 
which the plaintiff himselfi has ^ actually ask- 
ed to have cancelled or set aisde and not 
one which he ought to have set aside. 1940 
Rang.L.B. 35=1939 R. 278. A partv t-an- 
not impeach the decree incorporating an 
award unless he can show that a suit^ to ^et 
aside the award was brought witfiTn rh<' 
period prescribed by Art. 91. 100 I.C. 5^0 

=1927 L. 172, Where a decree is binding, a 
suit must be brought to set it aside withiu 
time. 4 P. 510=1925 P. 625. Article is in- 
applicable to reversioner suing to enforce 
his rights after the death of the widot\ who 
has afienated famUy property. 40 B, 51=30 
T.C. 909; 19 B. 809; 33 B. 88; 1929 L. 816. 
Where the tdienation was by a Hindu widow 
of an unrecognized portion of a Ifha^ and 






3538 


The Civil Court Manual (Iuperial Acts). 


[Art. gr 


the reversioner sued to set aside the same 
after the lifetime of the widow. Meld, that 
the alienation being void ah mitip, limitation 
commenced from the date of the sale-deed 
and the suit was barred whether Art. 91 or 
Art. 120 applied to the case. S2 Bom.L.E. 
1013=1930 B, 545. An adopted son suing to 
set aside an alienation made by the deceased 
widow before adoption is in the position of 
reversioner. 48 B, 654=1925 B. 9. Art. 91 
inapplicable to an alienation by an unautho 
rised person attacked by the successor in 
ofSce of a mahant of religious institution. 
1929 L. 816. Also to a suit for declaration, 
and injunction by plaintiff alleging that the 
settlement deed under which the defendant 
claimed was sham and fictitious. 1929 M. 
478. 8ee also 1939 A,Ii.jr. 389=1939 A.W.K. 
(H.C.) 400; I.L.E. (1940) L, 546=1939 L. 
544; 140 I.C. 709=1933 O. 72 (suit for pos- 
session on the ground that a deed of mort- 
gage in respect of suit properties was a ficti- 
tious and sham transaction). If a peison 
executes an instrument without authority to 
do so, plaintiff need not sue to set it aside, 
but may treat it as of no effect. 24 C. 77; 
14 M. 26; 32 A. 392=7 A.L.J. 387; 16 A. 
73. Article inapplicable to suit to set aside 
alienation by a coparcener. 13 I.C. 547. Stilt 
by junior members of Malabar tarwad to re- 
cover possession of “property improperly 
alienated by Karnavan is not governed bv 
this article. 46 M.L.d*. 340=1924 M.^ 607. 
See also 27 M.L.J. 60 (alienation by ejaman 
of an Aliasanthana family). Alienation by 
an unauthorised guardian is void and need 
not be set aside. 8'3 F.E. 1916=33 I.C. 
643; 38 M. 1125=27 285; 26 I.C. 

813=10 3Sr.Ii.E. 133. Art. 91 does not apply 
to a suit to set aside the sale of property 
belonging to a minor by his de fac*o guai- 
dian. See also 34 O.W.K 642=1930 O. 748 
(suit to avoid lease). 99 I.O. 1050=1927 
N*. 145. Suit to set aside a wrongful lease 
by agent of the principars property is gov- 
erned by this article. 12 I.C. 49=114 P.W. 
E. 1911. Suit for declaration that a mort- 
gage deed executed by plaintiff was without 
consideration and ineffectual to confer any 
right on defendant is governed by this arti- 
cle. 37 A. 640. So also suit to set aside 
sale on ground of undue influence. 1921 
M. 394=41 474=1938 B. 97; 39 

Bom.L.E. 1233; =1938 B. 97; 43 I.C. 164= 
1917 M.W.3Sr. 906; 38 M. 321=24 M.L.J. 
592; 1938 R. 264; 1940 P. 201; 1931 O. 34 
(misrepresentation as to the real nature of 
the deed); 1938 A.L.J. 502=1938 A. 451. 
The time begins to run from the discoverv 
by the plaintiff of the true nature of the 
deed which he had signed, and uot from 
the date when he escaped from^ the influence 
by which according to the plaintiff, he was 
dominated. [15 0. 58 (P.O., Eef.) 61 I.A. 
224=9 Luck. 178=1934 P.O. 130=67 M.L. 

7 Suit to set aade gift deed execu- 

ted under undue influence — ^liimitation is 
three years from the date when 
the true facts 'biecanie known to the 
plaintiff 7 U29=im O. 

U; 1932 A. 63; 106 ZO. 903= 


1927 O. 629. The burden of proof in on 
the defendant to show that the plaintiff 
had clear and definite knowledge of the true 
facts. 1939 A. 348. Suit for cancellation 
of document and suit for declaring docu- 
ment to be null and void distinguished — 
Latter class of suits is governed by Art. 120 
and not by Art. 91. See 50 AIL 510=1928 
A. 267. Article is inapplicable to void docu- 
ments, the cancellation of which need not 
be claimed, and is not specifically claimed. 
42 B. 638=47 I.C. 581 (P.B.); 33 I.C. 441 
— 17 Bom.L.E. 1137 (K); 26 C.W.N. 517= 
69 I.G. 476=1921 I. 131; 26 C.W.N. 479= 
1921 C. 786; 23 C.W.N. 93=49 I.C. 76; 65 
I.C. 224; 39 M. 456=28 M.L.J. 571=29 t.C. 
1. Suit by vendee for declaration that 'he 
sale-deed is either void or voidable at his 
instance and for return of purchase money 
falls under this article and time runs when he 
comes to know of the alleged defee *'s in ven- 
dors title. 1930 S. 66. Article has been 
held to apply to a suit for declaration of in- 
validitv of a registeied adoption deed. 45 
A. 169=20 A.L.J. 945. Where there exists 
a document which, if valid and binding on 
a party, would defeat his right to recover 
possession of any property, he must sue 
under Art. 91 for its cancellation. 38 B. 
449=22 I.C. 195. Art. 91 can have no ap- 
plication where the deed which the plaintiff 
challenges is one which was not executed by 
him or^ by one under whom he claims and 
where ^ it is absolutely immaterial to the 
plaintiff whether it is cancelled or not. But 
it does apply to a case in which it is not 
possible to the plaintiff to get any relief 
until the instrument is set aside. In other 
words, if the instrument is binding upon the 
plaintiff, then, even though the plaint may 
have been made to look as much like a suit 
for recovery of lands as possible, the plain- 
tiff in order to get any such relief must 
have the instrument cancelled or at any rate 
have a declaration of its invalidity as against 
hi^ 37 C.W.N. 1141=1933 C. 812; also 
1934 A.L.J. 817=1934 A. 507. In a suit 
for recovery of possession of land to which 
the plaintiff claimed to be entitled by 
inheritance and which had been transferred 
to +he defendant by the deceased owner bv 
means of fictitious sale-deed, held, that the 
property having been fonnd to be non-ances- 
tral and to be the self -acquired property of 
owner, ^ it was necessary for the 
plaintiff fto obtain a cancellation of the sale- 
deed m favour of the defendant and that 
Art. 91 appli^ to the suit, even though the 
mam prayer in the suit was a decree for 
possession of the land. 34 P.L.E. 412=1933 
L, 399. Where a guardian sells immovable 
property belonging to a minor without the 
sanction of the Court and subsequently exe- 
cutes a second sale with the permission of 
the Court, the latter transferee can sue for 
possession outright and need not expressly 
sue to have the first sale set aside. To such 

will apply. 
99^* IMer 
setfmg aside -a settle- 
itteat tleed laducedl by undue influence runs 
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Description of suit 

Period of limitation. 

Time from which period 
begins to run. 

92. 1 0 declare the forgery of an 
instrument issued or registered. 

^[Three years] 

When the issue or registra- 
tion becomes known to the 
plaintiff. 

The date of the attempt. 

93. To declare the forgery of an 
instrument attempted to be enforced 
against the plaintiff. 

^[Three years] 

94. For property which the plain- 
tiff has conveyed while insane. 

^[Three years] 

1 

When the plaintiff is restor- 
ed to sanity, and has know- 
^ ledge of the conveyance. 


LEG. KEF, 

1 Substituted by Act XI of 1923, sec. 2 
and Sch. I, for ‘T!)itto”. 


from the date when the facts entitling the 
plaintiff to have the instmment cancelled or 
set aside became known to the plaintiff, and 
not from the date of the removal of the un- 
due influence. I.L.R. (1946) Nag. 433= 
1946 NX.J. 406=1946 N. 377. A suit by a 
creditor to declare the invalidity as against 
him of a fraudulent transfer executed by his 
debtor is not governed by Art, 91, but is 
governed by Art. 120. 8 O.W.N. 593=1931 
0. 333=7 Luck. 131. 

Arts. 91 and 120. — ^A suit for a declara- 
tion that a mortgage^deed was without con- 
sideration and was null and void and inef- 
fectual, and that no charge had been created 
thereunder on the property included in the 
said deed, is governed by Art. 120 and not 
Art. 91. I.L.R. (1945) All. 494=1945 All. 
367. Art. 120, and not Art. 91, governs a 
suit by a creditor under see. ^53, T. P. Act, 
for a declaration that an alienation by his 
debtor was effected with intent to defeat or 
delay him and other creditors and that there- 
fore it is not binding on the plaintiff and 
the other creditors of the defendant. The 
starting point of limitation is the date on 
which the plaintiff decides to exercise his 
option of avoiding the transfer. 46 Bom.L. 
R. 613=A.I.R. 1944 Bom. 267, 

Arts, 91 and 142. — There is a wide differ- 
ence between an instrument which is voida- 
ble and one which is void from the begin- 
ning. In the former the right under the 
contract continues until it is avoided and 
therefore restoration of property handed 
over in pursuance of it cannot be claimed 
until the instrument is avoided either by the 
act of parties or through the Court. In the 
latter no legal contract ever came into being 
and so the rghts of the parties are deter- 
mined independently of the deed. There is 
no need to avoid or cancel that which never 
existed in the eye of the law and so the sub- 
stantial relief claimed would not be governed 
by Art. 91, nor can the mere addition of an 
ancillary relief for cancellation which need 
never have been claimed make any differ- 
ence. These observations apply ^uaUy 
whether the transaction is embodied in one 
instrument or two. If tbe legal parts ^n 
be separated from the illegal, then the relief 
of restitution in respect of the bad part is not 
governed by Art. 91. If they cannot, even 


then Art. 91 would not apply, for the only 
difference is that the whole would be bad 
and so void ab initio instead of only a part; 
nor can the fact that the other side can 
elect in such a case to make restitution in 
respect of the bad and keep the good with- 
out altering the consideration make any 
difference. It is Art. 142 that applies 
to such a case. I.L.B. (1939) N. 1=1938 N. 
335 (P.B.). See also 20 P.L.T. 957=1940 
P. 201; 19 P.L.T. 362=1938 P. 69. In a 
suit where there is not only a prayer for 
cancellation of a document, as for example, 
a hibanama, sought to be avoided but also 
for confirmation of possession of the pro- 
perties covered by the deed, the position 
must be recognised that if the defendant is 
put in possession by virtue of an instrument 
which is not void on the face of it, a suit 
for possession even without a prayer for 
cancellation of the document would not 
take it out of the operation of Art. 91. In 
such a ease, the prma facie title remains 
with the defendant, and until that title is 
defeated or displaced, the possession of the 
defendant cannot be disturbed. Art. 142 
is inapplicable to such a ease. 65 O.L.J. 34 
=1937 C. 500. 

Art. 92. — ^Art. 92 applies to a suit for a 
declaration that an alleged deed of relin- 
quishment is a forgery, 102 I.C. 287=1927 
A. 826. WiU — Suit to declare not genuine 
and invalid on the ground of testator’s 
minority and absence of sound disposing 
state of mind — Limitation applicable. See 
52 L.W. 440=A.LB. 1941 M. 179. 

Art, 93: Attempt to enforce includes 
the institution of proceedings in which the 
genuineness of the instrument is directly 
put in issue and to which the person against 
whom it is sought to be enforced is a neces- 
sary party. 1921 M. 545=40 M.L.J, 348; 
32 I.C. 99 (M.). An attempt to register a 
document is not an attempt lO enforce it. 
40 B. 22=17 Bom.L.R. 635; 32 I.C. 99 (M.) 
Attempt to have a lease recorded under the 
Becord-of -rights Act is not an attempt to 
enforce the lease, but an attempt to recover 
rent under the lease is. 40 B. 22=30 I.C. 
399. Mere mention of will in written state- 
ment in a previous suit is not an attempt 
within this article. 62 I.C. 531=40 M.L. 
J, 348; nor mention in the petition for suc- 
cession certificate by a widow. 32 I.C. 99 
(M.). A party challenging a document as 
forged is not bound to set it aside by sutL 
(1916) 2 1J.W.N. 325=37 I.O. 642. , 






3540 


The Civil Court Manual (Imperial Acts). 


[Art. 95 


Description of suit. 

Period of limitation. 

Time from which period 
begins to run. 

95. To set aside a decree obtained 
by fraud, or for other relief on the 
ground of fraud. 

^[Thirce years] 

1 

I When the fraud becomes 
known to the party wronged. 


LEG. EEE. 

1 Substituted by Act XI of 1923, see. 2 
and Seh. I, for ‘^Ditto^’. 


Art. 95. — The article has no application 
when, -on ^the fstee of the plaint, no equita 
ble relief is claimed on the ground of fraud. 
37 B. 158=19 I.C. 406. See aUo 25 C. 49; 
ti A. 406. Art. 95 applies where the plain- 
tiff: has sustained loss or damage on account 
of the fraud of the defendant. It has no 
application to a suit for return of bonds 
lost or acquired by theft, or dishonest mis- 
appropriation or conversion. 60 B. 848=38 
Bom.L.E. 712=1936 B. 322. The object of 
the provision is to extend time in favour of 
The plaintiff wheie there is fraud. 5 A. 294; 
16 B. 1; 30 M. 402. The fraud contemplat- 
ed by Art. 95 is fraud piactised upon a 
party to the deciee or a party to the trans- 
^♦•fion in. which the fraud was committed. 
A stranger who is intended to be defraud 
ed by it cannot seek to have the decree set 
aside; all that he can sue for is to have it 
declared that his interest cannot be affected 
by such a collusive decree. A suit for such a 
declaration does not come within the purview 
of Art. 95, bui falls under Art. 120. 45 

Bom.L.R. 525=1943 Bom. 283. A decree 
obtained against a person treating him as 
a minor while in reality he is a major, is 
not a nullity. A suit by the defendant ^ to 
declare that the decree obtained against 
him wrongly impleading him as a minor, is 
,^oveined by Art. 95. A suit after three 
years is clearly barred when the decree chal- 
lenged is not a nullity. 189 I.O. 535=21 
B.L.T. 269. The heirs of the person against 
whom the fraudulent decree has been ob- 
tained, musi also sue within the period pres- 
cribed by the article. 4 P. 510=1925 P. 
625. In a suit under Art. 95 to set aside 
an ex parte decree on the ground of fraud, 
it is not enough if the plaintiff proves mere- 
ly that there was no service of summons on 
him. He must show that the decree was ob- 
tained by fraud; he must show that the 
summons was fraudulently suppressed and 
by fraud of the plaintiff (in the former 
suit) he was kept in ignorance of the de- 
cree. 60 C.L.J. 120=1935 C. 95. Where a 
suit is fled to set aside a consent decree in 
a partition suit on the ground of fraud, 
Art, 95 applies and limitation runs from 
the date of the discovery of the fraud. 145 
I.O. 777=1^33 S. 53. Sale in execution of 
a fraudtdeut decree cannot be set^ aside 
without setting aside the decree which is 
not ‘a nullity. 20 C.W.N. 659=33 I.O. 767- 
28 187=16 I.O. 843; 26 0. 326. 

49 I.a my ‘30 O.W.N. .59=1926 
C, 167. Although there may 'be* 'allegations 
of fraud where the suit is really one for 


possession by the auction purchaser, Art. 
138 and not this article applies. 167 I.C. 
481=1937 P. 331. If a sale is sought to 
be set aside on the ground of fraud, Art, 
95 and not Art. 12 applies. 14 P.L.T. 441 
=1933 P. 473. Suit to set aside execution 
also where the vendor has no title to the 
holder in concealing encumbrances is gov- 
erned by this article. 16 I.C. 215 (M.), So 
also where the vendor has no title in the 
property sold, suit to set aside sale on the 
ground of fraud. 19 I.C. 5. Also suit to 
i-ecover possession of property as shebaits 
against defendants who were in possession 
under a certificate of sale under the Pub- 
lic Demands Becovery Act to which the 
plaintiffs were not parties. 34 C.W.N. 801 
=1931 C. 69. So also suit to recover toge- 
thei Tvith interest money advanced on a 
fraudulent mortgage. 37 I.C. 351. ‘Other 
relief^ includes compensation for damages 
caused by fraud. 27 M. 843. Knowledge 
of fraud implies definite knowledge and not 
mere suspicion. 6 A. 406; 17 B. 341 (P. 
C.). The onus of proving such knowledge 
before period of limitation is on the defen- 
dant. 17 B. 341 (347), See also 31 M. 230; 
27 A, 540. Where a Mahomedan son, who 
is not the authorised agent of his father, 
by mortgaging his father’s land holds him- 
self out to be an agent, the limitation for 
a suit for compensation starts from the 
date on which the father obtains a decree 
in a suit for possession of the mortgaged 
property and not from the date of insti- 
tution of suit. Though the plaintiff knew 
that the father repudiated the agency 
diieetly be instituted his suit, he was in 
possession of the land and it was not until 
a decree was obtained that he suffered any 
loss. 151 I,C. 58=1934 Pesh. 49. Whe- 
ther Art. 95 or 115 applies to a suit for 
compensation against a pretended agent 
under sec. 235 of the Contract Act, the 
period of limitation is three years. The 
date from which limitation starts is the date 
on which the plaintiff has notice that the 
implied agency did not exist, but it must 
be an effective noQce. (Ibid,) 

Arts. 9o and 96. — ^Art. 95 i*^ applicable 
only when the relief is claimed solely on 
the ground of fraud. Art. 96 of the Limi- 
tation Act is intended to apply only to 
eases where the plaintiff seeks to be reliev- 
ed of a mistake, coTumitted in the course of 
contractual 'transaotions. It does not ap- 
ply to a suit for possession of ' im m ovable 
property. Where a separated member of a 
Hindu familv brings a shit for his share 
m a part, of tl^e family property which he 
alleges was not included at the prior parti- 
tion through the fraud of the other mem- 
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Description of suit. j 

j Period of limitation.! 

Time from which period 
begins to run. 

96. For relief on the ground of 
mistake. 

97. For money paid upon an exist- 
ing consideration with afterwards 
fails. 

^[Three years] 

Three years' 

When the mistake becomes 
known to the plaintiff. 

The date of the failune. 


LEG. HEF. 

2 Substituted by Act XI of 1923, for 
“Ditto,” 


bers of the family neither Art. 95 nor Art. 
96 would apply, 45 Bom.L.R. 825=A.I.R. 
1943 Bom. 419. 

Art. 96: Scope of. — See 1924 L. 324; 20 
B. 511. Article applicable only to eases 
of mistake. 101 I.C. 62=1927 C v- 

also 18 L. 623=1938 L. 99; 1936 L. 747; 
40 C.W.K 914=1936 C. 400 (Suit to rec- 
tify petition for adjustment of decree). 
Suit for recovery of excess of cess paid by 
mistake is governed by this article. 4 p. 
448=1925 P. 765. See also 1936 L. 747; 
1940 B. 252=42 Bom.L.R. 491 (Suit to re- 
cover illegal tax levied by Municipality); 
1938 L. 338 (Wrong bills sent by mistake 
for electric current supplied by plaintiff — 
Suit for balance of current supplied not 
charged); 1941 M. 742. See also 55 L.W. 
90= (1942)1 M,L.jr. 274. Money paid by 
mistake — Nature of claim — ^Banker and 

customer — Cheques drawn on bank by cus- 
tomer without funds — Suit for money paid 
on such cheques — ^Limitation. See 1941 P. 
W.N. 638=1942 P. 201. Execution sale — 
Subsequent decree in claim suit holding 
that judgment-debtor had no interest in 
property sold — Suit by purchaser for pur- 
chase-money from decree-holder — ^Limita- 
tion. See 1941 M. 742=1941 M.W.N. 484. 
This article governs suit for refund of ex- 
cess price paid on account of short deli- 
very. 48 M. 925=1925 M. 1255=49 M.L. 
J. 228. Mistake in partition. 45 B. 582= 
61 1.0. 34; 54 M. 883=1931 M. 707=61 M. 
883=1931 M. 707=61 M.L.J. 430 (Plain- 
tiff allotted properties belonging to third 
party suing to reopen the partition and to 
readjust the shares). But see 55 I.O. 422. 
See also 130 I.C. 552=1931 S. 27 (Art. 142 
held to apply) ; where Art. 141 was ap- 
plied; mistake in lease, 48 I.C. 972; mistake 
in decree (negligence) not covered by this 
article. 11 I.C. 537. It is open to the 
plaintiff or the defendant in a suit to ad- 
duce oral evidence in regard to the correct 
description of the property in a conveyance 
executed between them and relief in re- 
gard thereto may be granted even though 
a suit for rectification has not been ^ filed 
and even though a suit is barred by limita- 
tion under Art. 96. 47 L.W. 661=1938 M. 
589= (1938) 1 M.L.J. 806. See also 6 M. 
344. Mistake of law — ^If and when a ground 
for relef under article — ^Pure mistake of 
law— -Mistake hearing upon private or spe- 
cial right of party seeking redress— Distinc- 


tion. 56 M.L.X 269=1929 M. 177. Goods 
sold and delivered to one of two brothers 
tradiug independently — Other brother debit- 
ed by mistake — ^Mistake subsequently dis- 
covered — Claim against right person — Held 
Art. 52 and not Art. 96 applied. 27 S.L. 
E. 81=1933 S. 32. 

Arts. 96, 97 and 62.— -Suit to recover 
purchase price paid under void sale — Pos- 
session of property delivered to purchaser 
— Limitation, See 47 P.LJEt. 122=1943 
Lah. 164. Mistake in the sale held in exe- 
cution— Claim by auction-purchaser re- 
turn of the purchase money — ^Limitation — 
Starting point. 59 L.W. 323 =(1946) 2 M. 
L.X 231=1947 M. 90. 

Arts. 96 and 138. — See 1937 P. 331. 

Art. 97: Applicability.— 33 M.L. 
J. 577=42 I.O. 519. As to aistinction be- 
tween applicability of this si tide and of 
articles 115 ‘‘nd 116, see 13 P. 192=1934 
P 148. Art. 97 whicn is the profcr ailjcle 
tc apply with regard to voidabla transactions 
is not inapplicable to cases where the con- 
tract was void ah i/aifio. There is nothing 
in the wording of the ai'ticle which would 
enable any distinction to be^ drawn between 
a void transaction and a voidable one. I. 

L. R. (1944) Mad. 663=1944 M.W.N. 350= 

1944 Mad. 211= (1943) 2 M.L.J. 645. 

This article is applicable to the following 
suits: Suit for recovery of purchase money 
where the sale is inoperative and unenforce- 
able, being only of reversionary interest, 
45 A. 179=50 LA. 69=1922 P.C. 403=44 

M. L.J. 489 (P.C.); 1943 A.L.W. 360. [But 
see 1933 S. 379; 25 B. 593 (Sale-deed void 
ah initio — ^Article inapplicable).] Where 
the vendee is dispossessed by the true owner 
owing to the defective title of the vendor. 
39 M.L.J. 449 =60 LC. 235; 46 M. 40= 
1923 M. 46=43 M.L.J. 721. See also 50 
LC. 815 (M.); 32 LC. 176=19 M.L.T. 163; 
55 LC. 93; 37 B. 538; 48 M.L.J. 217=1925 
M. 749. A purchaser’s suit for refund of 
purchase money owing to vendor failing to 
make out clear title. 50 A. 95=25 A.L.J. 
841=1927 A. 734. See also 28 Pun 3 ,LJBL 
74. Registered sale deed— Vendee put in 
possession — ^Lease by him — ^Lessee dispos- 
sessed by vendor — Suit by vendee for dec- 
laration of title against vendor and his bro- 
ther — Sale found binding only as to ven- 
dor’s share— Subsequent suit by vendee for 
refund of excess purchase money over half 
price — Cause of action held st^art- 
ed when previous suit was decided. 30 N. 
LJB. 138=1934 N. 16. See also 47 PX.B. 
122=1945 Lah. 164; 18 P. 654=1940 P. 
81. Art. 97 applies in the ease of a suit 
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for refund of advance of moneys on mort- 
gages subsequently declared void. 5 R. 283 
=54 I.A. 145=1927 P.G. 99=52 M.L.J. 
579 (P.C,). Mortgagee obtaining sale of 
mortgaged property after mortgagor's death 
from guardian of his minor sons — Sale sub- 
sequently set aside — Effect on mortgage — 

Suit by mortgagee for mortgage-money 
which was set off as part of purchase money 
— Limitation — Starting point. 1942 Pat. 
247. Where the plaintiff, who has advanc- 
ed money on a mortgage, repudiates it him- 
self and files a suit for the money paid, 
such a suit is not a suit for compensation 
for breach of contract and is governed 
either by Art 62 or by Art. 97, accordin®' 
as to whether the contract is void or voida- 
ble and not Art. 116. 1933 L. 581. Arti 

cle applicable to a suit by a mortgagee who 
could not obtain possession of the mor*- 
gaged property by reason of a defect in 
the mortgagor's title. 55 I.C. 413. See 
also 13 Ir. 188=1932 L. 382; or by a lessee 
evicted by a third party, for return of pre 
mium. 10 I.C. 486=38 C. 681. Also to 
suit by the auction-purchaser for recovery 
of the purchase money where execution sale 
is declared a nullity for want of any sale 
able interest in the judgment-debtor. 1922 
M,WM. 561=1923 M. 23. See also **937 
O. 286; 30 C.W.ISF. 79=1926 G. 297. [But 
in 46 C. 670=36 M.LX 557 (P.O.), it has 
been held that a suit for recovexy of pur- 
chase money by the purchaser at a paini 
sale subsequently set aside m a suit, falls 
under Art. 62.] A suit for recover" of ear- 
nest money on the dismissal of a suit fo^ 
specific performance of contract of sale is 
governed by this article. 45 A. 378=21 A. 
L.J. 265=1923 A. 231. See also 18 Bom. 
L.R. 806=41 B. 31; i937 A.L..T. 832=1937 
A- 689. But see 4 Bur.L.J. 160=1925 R. 
373. A suit for reimbursement by the pur- 
chaser of certain property of the amount 
paid for the redemption of in undislosed 
mortgage, after the purchase in h’S favour 
was found to be sham and nominal, is not 
governed by Art. 97. It cannot be said to 
be "for money paid upon an existing consi- 
deration which afterwards fails” because 
ex hypothesi no consideration was ever in- 
tended for the transaction. (15 I.A. 213 ; 
28 A. 466 and 28 A. 618, Bist.) 32 Bom. 
L.R. 1376=1931 B. 39. See also 197 I.C. 
498=1942 P. 247. Eelinquisnme'>t of rights 
— ^Money paid in consideration — ^Failure of 
deed to take effect — Claim for refund of 
money paid — ^Limitation Act, Arts. 62 or 97 
applicable and not Art. 116. 1930 A. 785. 

See also I.L.R. (1941) Kar. 495=1942 S. 
37. Where the representative of the mort- 
gagor paid the mortgage amount to the re- 
presentative of the mortgagee and was snb- 
sequently compelled to pay it once over to 
a deaee from the mortgagee, a suit by 
hnn to the former with interest and ex- 
litigation would be govem- 
Jd T)y Art, 97 and not Art. 62. The suit 
fbr compenfla^on would even fall under Art. 
116 as there was a stipulation for re- 
imbursement m the redemption deed cacecufc- 


ed by the representative of the mortgagee, 
in case any difficulty was esperieneed in ob- 
taining possession. 32 P.L.R. 457=13 L. 
1=1931 L. 448. See also 1941 Pesh. 41; 
1941 Pesh. 57=I.L.R. 1944 M. 663=1944 
M. 211= (1943) 2 M.L.J. 645 (Suit by pur- 
chaser to enforce indemnity bond). No 
distinction between void and voidable con- 
tracts. Plaintiff wrongly paying defend- 
ants to redeem mortgage — Third person ob- 
taining foreclosure decree — ^Plaintiff paying 
him also to redeem mortgage — Suit to re- 
cover money wrongfully paid to defendants 
— Held, governed by this article and time 
began to run from date of foreclosure de- 
cree. 11 Luck. 140=1935 O. 378. A suit 
for refund of the purchase money paid 
under a registered instrument on the ground 
that the vendor had no title and there was 
no consideration is governed by Art. Ii6 
and time begins to run only from the date 
of knowledge of vendor’s want of title or 
the purchaser is di^ossessed of the proper- 
ty in consequence thereof. It is not gov- 
erned by Art* 62 or Art. 97 (45 B. 955; 8 
P. 432; 118 LC. 203, Poll). 133 I.C. 76 
=1931 S. 141. Where it was declared that 
certain property could not be sold in exe- 
cution of a decree obtained by the plaintiff 
on foot of his mortgage deed and the d^ 
cree became thereby infructuous and a suit 
for a simple money decree having been bar- 
red on that date, the plaintiff sued for 
damages for breach of a covenant for indem- 
nity contained in the mortgage deed: Seld, 
that the suit was governed by Art. 116 and 
not by Art. 62 or 97. Held, further that 
the suit was in time whether it was reckon- 
ed from the date of the objection to the 
plaintiff's execution or the date of the de- 
cree nullifying the decree in favour of the 
plaintiff. 1932 A.L.J. 317=1932 A. 358. 
On 24th February, 1926, the plaintiff paid 
the receiver certain amount as part of the 
purchase money of the estate of the insol- 
vent. The Insolvency Court having refus- 
ed to sanction the transfer, the purchaser 
applied iu October, 1929, for a refund of 
the amount paid by him, and the Court dis- 
missed his application, and he thereupon 
sued in May, 1931, for recovery of the 
amount. Meanwhile the property had been 
sold in auction in September, 1927. Meld, 
that the suit was governed by Art. 97 and 
time ran from the date of failure of consi- 
deration, namely, the date On which the pro- 
perty was sold to another person. 1934 A. 
L.jr. 864=1934 A. 547. 

Starting of Limitation. — ^As to what is 
date of failure of consideration, see 31 A. 
68; 24 M. 27; 38 M. 887; 11 B. 475; 25 

A. 618; 19 C. 123. Where lender was put 
in possession of land of the debtor for ap- 
propriation of the usufruct towards inte- 
rest and there was no exeention of a mort- 
gage, the suit for money on dispossession 
of the land commences only from the date 
of dispossession. 1937 R. 148 (37 B. 938; 
25 M. 396; 1927 B.C. 99, ReL on); 1937 A. 
689. Whefe there was a suit ou an exis+ing 
consideration, time runs from figure of that 
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soit. 103 1,0. 385=1927 A. 756 flO C, 
123 f'P.C.), FoU.] Where vendee ia dis- 
possessed trader a decree of Coorfc starting 
point of limitation is not the date of the 
decree bnt the date of the actual disposses- 
sion. 46 M. 40=1923 M. 46=43 M.L.J. 
721; 1927 L. 570. See also 10 I.C. 486 
(Le^ee evicted by suit. 22 B. 783; 26 A. 
519. But see 1926 C. 297=30 C.W.N. 79). 
Where a decree-holder omitted to give cre- 
dit in his execution application to certain 
amounts received from the judgment-debtor, 
the payment of which he had certified to 
the Court and had the house of the judg- 
ment-debtor sold in execution and realised 
far more than the amounts due to 
him. Held, that a suit by the judgment- 
debtor to recover the excess realised was 
governed by Art. 115 or 120 and not by Art. 
97 and that the starting point of limitation 
was the date of sale. 140 I.C. 472=1933 
L. 112. Where an execution sale is declared 
a nullity, the starting point is the date of 
the decree of the first Court declaring the 
sale to be invalid and not of the api^ate 
Court confirming the decree- 70 I.GL 45= 
1923 M. 23. See also 39 M.L.J. 449=60 I. 
O. 235; 1928 N. 134. The plaintiff purchas- 
ed a decree. A suit to have that diceree 
set aside on ground of frand was decreed by 
the first Court but was reversed on appeal. 
The High Court, however, on second appeal 
restored the decree of the first Court. The 
plaintiff having sued for refund of the 
price on the ground of failure of conside- 
ration. Held, that time began to run from 
the date of the High Court’s decree. 53 A. 
914=1931 A. 651, Where a decree is con- 
firmed in appeal, time under Art. 97 runs 
from the date of the adverse judgment of 
the first Court. The running of time is not 
postponed by reason of the filing of the ap- 
peal. 39 L.W. 147=1934 M. 224. As to 
limitation in a suit for refund of purchase 
money where plaintiff is entitled to sue for 
specific perform-in^e, see 1923 E. 87, See 
also 58 CL.J. 235=1934 C. 148. Where a 
sale is void aJ> initio and possession is not 
given to the purchaser, a suit to recover the 
purchase money would be governed by Art. 
62. Where, however, the title is imperfect 
and possession is not handed over and it is 
subsequently discovered that the contract 
of sale became void, Art, 97 would apply to 
a suit to recover the purchase money, and 
limitation would start from the time when 
the purchaser endeavoured to obtain posses- 
sion and being opposed found himself un- 
able to obtain possession. But where pos- 
session has been handed over by the vendor 
to the vendee the cause of action would not 
arise till the vendee is dispossessed. 33 
Bom.L.E. 1092=55 B. 565. See also 118 I. 
C. 203=1930 S. 32; 14 H.L.J. 125=1932 K 
5 (F.B,). In a suit for refund of purchase 
money limitation will ordinarily ran from 
the date of the agreement. But there mav 
be special circumstances in which it would 
not. When there is a misapprehension as to 
the private rights of the vendor in the pro 
perty limitation begins when the true na- 
ture of those rights is discovered. 144 I. 


C, 724=1933 ]Sr. 244. Once the plaintiff es- 
tablishes that there was a misrepresentation 
and that he was kept from knowledge 
of the defect in title by it, then the btxrden 
shifts to the other side. If the question of 
title has been bound up with a complicated 
family history, the plaintiff cannot know 
of the defect in the title with reasonable 
definiteness, until the Court has finally de- 
cided the matter and then the starting point 
is the date of decision in the appellate 
Court. 1933 N. 244. Certain occupancy ten- 
ants effected a mortgage in favour of one 
of their landlords. It was, however, set 
aside as having been brought about without 
the consent of the other landlords and the 
mortgagors were formally put in possession. 
Nevertheless, the mortgagee continned in 
possession for some time afterwards, and, 
on (the groirad that he was on some subse- 
quent date dispossessed, the mortgagee 
brought a suit for money lent as on a fai- 
lure of consideration. Held, that time be- 
gan .to run from the date when the mort- 
gage was held to be invalid and the morc- 
gagors were put in possession, and not from 
the date when they were actually dispos- 
sessed. 34 P.L.B. 104=^933 L. 83. The 
plaintiff entered into a contract for the pur- 
chase of lands in 1916 bnt was unable to 
get possession of some of them. His suit 
for possession was dismissed in 1921. With- 
in six yeras thereafter, the plaintiff brought 
the present suit for damages against hxs 
vendor for breach of the implied covenant 
of title. His subsequent suit for damages 
against vendor is governed by Art. 116 and 
not Art. 97. 64 M-L-J. 33ef5=1933 M. 126. 

To a suit for recovery of damages due to 
breach of covenant as to title, Art. 97 ap- 
plies and the date at which the party had 
notice of the defect as to title is the start- 
ing point of limitation. 31 Bom.L.R. 658 
=1929 B. 361. S'ee also 137 I.C. 61=1932 
H. 3 (Art. 116 applied). Contract of sale 
— Due diligence to he used by vendor in 
applying to the Court for an order for sale 
Failure by vendor — Subsequent mortgage 
to another who had it sold in satisfaction 
thereof—Suit by the original vendee for 
the return of the deposit money faUs under 
this article. Time begins to run from the 
date, when the contract became impossible 
performance or was rescinded or abandoned. 
56 C. 455=1929 C. 216. Contract to epeute 
lease — Consideration paid in two instal* 
inents on different dates — Breach of con- 
tract— Suit for r.ecovery of amounts paid — 
Held, the suit was governed by this article 
or Art. 115 and that limitation began to 
run only from breach of agreement which 
could only be after the second payment by 
the plaintiff. 155 LG. 1092=1935 A. 759. 
Where a lessee failing to get possession of 
the leased property sued for the re'um of 
the advance paid by him, held, the breach of 
the covenant to lease occurred from the com- 
mencement of the lease which was the start- 
ing point of linutation whether Art. 97 or 
Art. 316 appUed. 138 XO. 119=1932 M. 
255. 
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[Art. 98 


Description of suit. 

T , 

Period of limitation J 

1 Time from which period 

begins to run. 

98. To make good out of the 
general estate of a deceased trustee 
the loss occasioned by a breach of 
trust. 

t [Three years] ..j 

The date of the trustee’s 
death, or if the loss has not 
thSn resulted, the date ef the 
loss. 

99. For contribution by a party 
who has paid the whole or more than 
his share of the amount due under a 
joint decree, or by a sharer in a joint ] 
estate who has paid the whole or 
more than his share of the amount 
of revenue due from himself and his 
co-sharers. 

^[Three years] 

The d ate of the payment in 
excess of the plaintiff’ s own 
share. 


LEG. EEF. 

1 Substituted ,hy Act 21 of 1923, sec. 2 
and Sch. I, for ^TDitto”. 


Arts. 97 and 62. — A suit for “‘■he return 
of the consideration by vendee of mortgt- 
gee rights against his vendor on the dis- 
missal of a suit on the mortgage which was 
found to be without consideration and ao^ 
binding on the heirs of the executants^ is 
governed by Art. 97 and not by Ant. 62 a'^d 
the starting point is date of dismissal of 
suit. 1942 A.L.W. 50. See also 1942 S. 
S7 — X.II 1 .B. (1941) Kar. 495. A suit for 
recovery of the purchase price or compen 
sation an a ease where possession of the pro- 
perty was delivered to the purchaser under 
a contract of sale which is subsequently dis- 
covered to' be void, is governed by Art. 97 
and not by Art. 96 or 62, and the terminus 
a quo is the date of dispossession of the 
purchaser froni the property that he pur- 
chased. _ The fact that the contract became 
void owing to a mistake made by the con- 
tracting parties and, therefore, the basis 
of the snit was mistake committed by the 
parties, does not make Art. 96 applicable. 
It is not the basis of a suit, but the relief 
and 'the cause of action on which the suit 
is founded that determine the article of 
the Limitation Act. Even in cases of void 
contracts, where actual possession is handed 
oyer by the seller to the purchaser for the 
time being and tlie enjoyment is in the pu- 
chaser, the seller does not hold .the 
money for the purchaser's use in terms of 
Art. 62. 47 P.L.R. i22=A.I.K. 1945 Lab. 

164 

Art. 98. — ^3oint family property not the 
"general estate" within this article. 3S M. 
308. Art. 98 does no more than carjy a de- 
ceased trusftee^s liability for breach on to his 
estate aftdr his death. It does not contem- 
plate aw different cause of action. I.L.R. 
(1940) IsTag.^ 94=1938 N, 30. A suit was 
brought against a daughter in respect of a 
breach of trust committed by her father. 
She was not a trustee, she had not commit- 
ted any wrong act: the defalcated money 
Was not in her possession; nor was there any- 
thing in her hands which could be said to 
x^present it. Seld, that the suit against her 


was clearly one to make good the loss occa- 
sioned by her father^s breach of trust oat 
of his general estate, and Art. 98 would 
apply. I.L.B. (1940) N. 94=1938 bT. 30. 

Art. 99. — Art. 99 applies to a suit for 
contribution in respect of a joint personal 
decree. It does not apply to a case where 
the liability is not personal, but attaches to 
immovable property. Art. 99 therefore does 
not apply to a suit for contribution in res- 
pect of liability attaching to immovable pro- 
perty. 22 Pat. 187=1943 Pat. 305. Suit 
for reimbursement of money realized by 
coercive process is governed by this article. 
26 C.W.N. 340=1921 0. 814. See also 22 A. 
L.J. 737=1924 A. 843 (money payable by 
mortgagee under deed, realised from mort- 
gagor). Article applies also to voluntary 
payments. 57 I.C. 884=1921 C. 814. One 
co-sharer paying revenue on behalf of ano- 
ther — ^No charge is created — Suit for contri- 
bution governed by Art. 99 and not by 
Art. 132. 7 P. 613=111 I.C, 84=1928 P. 

641. See also 44 L.W. 135=1936 M. 782. 
Art. 99 applies only to a suit for a personal 
decree under a charge created by sec. 82 of 
the T. P. Act, but not to a suit Xo enforce 
the charge itself. 33 A. 708=8 A.L.J. 854. 
See also 35 C.W.N. 678^=1931 0. 493 cArti- 
cle inappHeable to a suit to enforce a statu- 
tory charge under sec. 171, B. T. Act). Co- 
mortgagor redeeming a mortgage becomes 
assignee of the original security and there- 
fore limitation for his suit for contribution 
is the same as that for suit on the mortgage. 
57 I.C. 868=25 O.W.N. 283. 1921 C. 166. 

See also 44 L.W. 135. ^'The date of pay- 
ment’^ is the date of acceptance of 
deposit of the money by the Court 
to the credit of the decree-holder. 56 
C. 192=1928 C. 361. Where one member 
of a joint Hindu family pays a certain de- 
cree debt after separation and sues ^he 
others for contribution, Art, 99 applies and 
time runs only from the date 01 payment 
and not the date when the debt was 
incurred. 1931 A.L.X 651=1931 A. 652. 

A and B were mortgagees of a share each. 
Both sub-mortgaged the entire share to 0. 
A paid to 0 his share of the sub-mortgaged 
debt, but B defaulted. C obtained a joint 
decree against A and B and had both their 
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Description of suit. j 

Period of limitation. 

1 Time from which period 
begins to run, 

100. By a co-trustee to enforce 
aginst the estatate of a deceased 
trustee a claim for*contribution. 

U Three years] 

When the right to contrib- 
ution accrues. 

101 For a seaman’s wages. 

^ [Three years] 

The end of the voyage during 
wich the wages are earned. 

102. For wages not otherwise ex- 
pressly provided for by this schedule 

^[Three years] 

When the wages accrue due. 

When the dower is demand 

103. By a Muhammadan for exigi- 
ble dower (mxCwajjal)^ 

^ [Three years] 

ed and refused or (where, 
during the eontinunce of the 
marriage, no such demand 
has been made) when the 
marriage is dissolved by death 
or divorce. 


LEO. BEF. 

1 Substituted by Aet XT of 1923, see. 2 
and Seh. I, for ^^Ditto”. 


mortgagee rights sold in execution, on 
21-10«1927 and got: possession of the same 
on 19-1-1928. A then jfiled suit against B 
on 9-1-1931 for the recovery of his share of 
the mortgage amount with interest, and the 
suit was framed as one for contribution. 
JSeldj the suit was barred by time, that Art. 
120 did not apply, that even if Art. 99 
applied, limitation ran from date of sale 
and not date of dispossession and that see. 
69, Contract Act, had no application as pay- 
ment was held not to have been made. 10 
O.W.N. 919=1933 0. 478. 

Art, 102 : ^Wages’ — Meaning of. — See 

39 A. 81=36 I.C. 871. The term ^^wages 
in Art. 102 of the Limitation Act is not i*<-cd 
in the restricted sense of remuneration tor 
mechanical or manual labour, but is used in 
the larger sense of remuneration for service 
of an employee. Consequently this article 
governs a suit for remuneration for any ser- 
vice which is not provided for specifically in 
other articles, Neither Art, 115 nor Art. 120 
can be applied to such a case. 48 C.W.N. 
317=1944 Cal. 302 (1). Suit for commissioi' 
by broker is not suit for wage ihid, Smt 
by a hisardar for wages is governed by this 
article. 26 O.C. 327=1924 O. 189. Suit for 
wages of cook employed in hotel, see ^idZT) 
1 M.L.J. 329=37 M. 342. As to suit for 
wages by weighman in a shop, see 90 I.C. 
120=48 A. 164=1926 A. 172; also suit for 
wages by person employed as salesman 1935 
B. 235. Art. 102 appfies only to suits for 
wages as such brought by the person -entitled 
to the wages. A suit brought by person not 
entitled to the wages cannot therefore be re- 
garded as a suit within the meaning of the 
article. 7 O.W.N. 760=1930 O. 420. A vU- 
lage carpenter is an artisan within mean- 
of Art. 7 and a suit for wages by 
him is governed by Art. 7 and not by Ait. 
102 or Art. 56. 152 I.O. 885=1934 N. 260. 
AppHeability— Shahna employed to watch 
crops attached in execution— -Suit for wiges 
— Limitation. 1935 AL.L 78=1935 

A 102. In the ease of monthly wages, the 
G.C.M . — 444 


wages accrue and become due in law on the 
final day of the month, and the period of 
limitation for recovery of arrears of monthly 
wages runs under Art. 102 from that date 
and not from the date of termination of ser- 
vice. 154 I.C. 713=1935 A. 716. 

Claim by archaka against trustee for 
'TASTIK^ ALLOWANCE. — The relationship of 
master and servant subsists between the trus- 
tee of a temple and the hereditory aiehaku. 
attached to that temple. A suit by an archaka 
against the trustee for the emoluments of 
his office is a suit for wages coming under 
Art. 102, The allowance called ^tastik' 
paid by the trustee to his archaka, although 
paid out of Government revenue, is yet paid 
only in lieu of wages for the services ren- 
dered to the temple. So, a claim by a a 
archaka to ‘^tastik^’ allowance is governel 
by Art. 102. 193^ M. 149=70 M.L 220: 

1935 M. 128=68 M.L.J. 132. See also 41 
M. 528. 

Suit for money due from dismissed em- 
ployee. — ^Defendant claiming set-ofl: of 
arrears of pay — ^Plaint filed within three 
years of dismissal admitting arrears — De- 
fendant’s claim for arrears not barred. 1936 
C. 277=167 I.C. 265. 

Where a servant of the District Board is 
dismissed but is subsequently reinstated and 
a sum is agreed to be paid to him ir respect 
of the intervening period, a suit brought to 
recover that sum is not governed by Art. 102. 
1943 A.L.W. 513. 

Art. 103. — Suit for prompt dower. See 78 
I.C. 106=1925 O. 267, Under Art. 103, 
time begins to run not from the date of 
demand of the dower but from the date of 
the refusal. I.L.B. 1937 A. 153=1937 A, 
39. See also 1937 L. 270. Article applica- 
ble to suits for dower on the basis of regis- 
tered instruments. See 50 C. 253=36 C.L.J. 
370. Art. 103 is not applcable to a suit on 
a mortgage bond executed for the amount 
of dower. 99 LG 553=1927 A. 2rS. De- 
mand must be express and unambiguous. 2 
Beng.L.B. 306; 24 W.B. 163 (P.C.); 142 I 
0. 833=1933 Pesh. 31. 

Arts. 103 and 104. — ^Under Mahomedan 
Law a divorce by means of a written deed 
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[Art. 104 


Description of suiL 

Periodiof limitation. 

Time from which period 
begins to run. 

104. By a Muhammadan for de- 
ferred dower (mu^wajjal). 

*[ Three years] .. | 

When the marriage is dissol- 
ved by death or divorce. 

105. By a mortgagor after the 
mortgage has been satisfied to re- 
cover surplus collections received by 
the mortgagee. 

^[Three years] 

When the mortgagor re- 
enters on the mortgaged pro- 
perty. 

106. For an account and a share 
of the profits of a dissolved partner- 1 
shio. 1 

^[Three years] 

The date of dissolution. 


LEG. REP. 

1 Substituted by Act XI of 1923, S. 2 and 
Sch. 1, for ^^Ditto."^ , 


is valid if communicated to the wife. 
Hence, time under Arts. 103 and 104, for 
a suit for dower runs from the date of com- 
munication of divorce to the wife. The 
onus about the date of communication how- 
ever in such a suit is on the plaintiff. 1941 
L. 166. 

Art. 104. — ^It is a pare of the Mahome- 
dan Law that, so far as a claim for dower 
is concerned, the marriage is dissolved only 
when it comes to the wife’s notice, and 
there is nothing in Art. 104 against that 
rule. So a suit brought by a Mahomedan 
wife for deferred dower is in time, if with- 
in three years from the date when the 
talak pronounced in her absence by her 
husband was communicated to her, though 
it may be more than three years from the 
date of the pronouncement. 133 I.O. 375 
=1931 M, 647. Where a Mahomedan 
widow in possession in lieu of dower is dis- 
possessed forcibly, limitation for her suit 
for the balance of her dower debt runs 
from such dispossession and not from the 
death of the husband. 33 A. 569=8 A.L. 
3". 578. Divorce by husband — ^Talaknama 
offering to pay deferred dower in instal 
ments — Suit by wife after three years — If 
barred — Decree for instalments not barred 
— Power of Court to grant. 1936 C. 627. 
Under the Mahomedan Law a divorce effect- 
ed by a deed is valid from the time of its 
execution; so far as a claim for dower is 
concerned limitation does not begin to run 
against the wife until the fact of divorce 
is communicated to her. If the wife does 
not know of her right to claim dower by 
reason of the fraudulent conduct of the hus- 
band (withholding all knowledge of the 
deed of divorce), time will only begin <0 
run against the wife when she knows of 
the fraud. 45 P.L.B. 231=1943 Lah. 215. 

Art. 105. — ^As to applicability, see 38 I. 
0, 610“20 0.0, 25; 32 I.C. 729=2 O.L.J. 
6210 (Recovery of mesne profits and inte- 
rest). Article has no application where the 
mortgagor recovers property by a redemp- 
tion suit. 30 A. 225. Bee also 10 I.C. 402; 
26 C.W,K. 123;=1922 G. 189. 

Art. im.See 36 Bom.L.B. 106= 
1934 B. 491. Art. 106 contemplates suits 
between partners 4svti&t se and does not 


apply to an action by partner against the 
sub-partner. Such an action is governed bv 
Art. 120. 57 M. 347=1934 M. 12=65 M. 

L.J. 789. A suit for a declaration that 
certain property attached in execution of a 
decree against one of the partners as be- 
longing solely to him, is not solely owned 
by him, and that plaintiff has got a share 
in it, is not a suit for account or for share 
of profits of a dissolved partnership and 
is not governed by Art. 106. 1933 A. 926. 

Art. 106 only applies in the case of a part- 
nership that has been already dissolved. 
6 R. 198=1928 B. 160; 138 I.C. 375=1932 
L. 519. Where a firm is not dissolved, Art. 
106 does not apply bnt only Art. 120. 66 

LC. 811=25 C.W.K. 847=1921 0. 538. See 
also 37 L.W. 288=144 I.C. 573=1933 M. 
353; 48 I.C. 89 (M.)=37 M-L.!. 353; 6 

B. 198=1928 B, 160. There is no scope for 
the application of Art. 106 where admitted- 
ly a memorandum has been drawn up on 
the dissolution of a partnership, embody- 
ing the settlement between the parties as 
to their respective rights on settlement of 
the accounts of the partnership. 1938 M. 
133= (1937) 2 M.L.I. 511. Where a part- 
nership is dissolved on the death of a part- 
ner, and it is sought to make the sons of 
the partner liable for debts due from him 
as a member of the partnership, a suit for 
recovery of the debts is governed by Art. 
106, and must be instituted within three 
years of the death of the partner. 1936 L. 
514=167 I.C. 759. A suit by one partner 
for partnership accounts (without a prayer 
for dissolution of partnership) based on an 
express agreement between the partners to 
render accounts and to distribute the pro- 
fits annually is governed by Art. 120 and 
not Art. 89 or Art. 106 or Art. 116. 29 

N.L.B. 34=1933 N. 127. A suit instituted 
for rendition of accounts of the moneys 
realized as per agreement entered into by 
partners after dissolution of partnership 
was held to be governed by Art. 89 and not 
by Art. 106 of the Act. 134 LC. 527=1931 
L. 300. The right of the legal representa- 
tive of a deceased partner is not a right to a 
share of the profits of a dissolved partner- 
ship within the meaning of Art. 106, but 
is a right accruing to him by the subse- 
quent dealing with the assets belonging to 
the deceased partner and Art, 106 does not 
apply. 45 C.W.IST. 1065. The business of 
a partnership formed for running a chit 
fund, with the partnership as the stake- 
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Description of suit. 

Period of limitation. 

f 

Time from which period 
begins to run. 

107. By the manager of a joint 
estate of an undivided family for 
contribution in respect of a payment 
made by him on account of the 
estate. 

Three years] 

The date of the payment. 

108. By a lessor for the value of 
trees cut down by his lessee contrary 
to the terms of the lease. 

Three years] 

When the trees are cut down. 

109. For the profits of immovable 
property belonging to the plaintiff 
which have been wrongfully received 
by the defendant. 

Three years] 

When the profits are received. 


LEO. REF. 

1 Substituted by Act XI of 1923, sec. 2 
and Sch. I, for ^^Ditto”. 


holder, does not cease or terminate with 
the expiry of the chit period or earlier if 
the auction of chits every month comes to 
an end earlier for other reasons. Accord- 
ingly for a suit for dissolution and accounts 
of such a partnership time will not begin 
to run until aU the assets of ^ the partner- 
ship are realised and the liabilities ^ paid, 
when alone the business can be said to 
come to end. 54 L.W. 355= (1941) 2 M.L. 
J. 490=1942 Mad. 104. Cessation of an- 
nual accounts and rendering of final account 
showing division of capital and revenue if 
constitutes dissolution of partnership. See 
36 M. 185=25 M.L.J. 128 (P.C.). As to 
time of dissolution, see also 42 I.C. 459 — 
162 P.W.R. 1917; 32 I.C. 853=49 P.W.E. 
1916. Even after business of the partner- 
ship is stopped, partnership can continue 
for purpose of realisation of assets, and 
limitation for a suit for accounts begins 
from the date of the final dissolution. 143 
I.C. 900=1933 S. 121. Death of a partner 
effects dissolution. 7 X.L,J. 195—1924 N. 
263. See also 57 M. 378=1934 M. 162=66 
M.L.J. 625. Death of partner— -Continu- 

ance of business by suiwivors and son of 
deceased partner in old firm name — ^TJse of 
old premise and old account books — 

for accoimts — Limitation. 153 1.0. 969= 

1935 L. 209. As to the effect of contract 
to continue partnership on death of a part- 
ner, see 1922 L. 343; 101 PJR. 1914=27 
I.C. 69; 1924 M. 508=46 M.L.J. 503. 
Where one of the divided members of a 
Hindu family running a business in partner- 
ship after partition, puts an end to the part- 
nership, there is a dissolution and_ a suit by 
such member is governed 1^ this article. 
1921 A. 411. See also 1939 A. 217. So 
also where a partnership is already dissolv- 
ed and a suit is for its winding up. 25 M. 
149. Also suit for plaintiff’s share of 
partnership property purchased out of the 
partnership funds. 30 A. 279—5 A,L.J. 
278. Also a suit by the heirs of one o± 
two brothers who carried on joint business 
for an account and a share of the profits. 
38 M. 1099=32 I.C. 1002. Also suit for 
declaration that plaintiff retired from 


partnership on a certain date, that the part- 
nership was dissolved so far as he was con- 
cerned and for accounts and share of pro- 
fits due to him, 22 C,W.N. 104=43 LC. 
893. Also suit for price of article deliver- 
ed to a partner during the course of part- 
nership. 10 I.C. 250. But if the plaintiff 
alleges such receipt after dissolution, suit 
to recover share within three year! of such 
receipt is not barred, though a suit for ac- 
counts might be barred. See 6 B, 628; 20 
B. 15; 28 M. 344; 12 B.H.a 97. But see 
97 P.R. 1910; 34 B. 515=11 Bom.L.E. 1354, 
disapproving 6 B. 628. A suit by an ex- 
pelled partner for accounts or for dissolu- 
tion and a share in the profits is governed 
by Art. 120 and not by Art. 106, 120 I,C. 
613=1930 L. 378. Suit for accounts of 
partnership — ^Decree — ^Amount found due to 
ex pane defendant — Suit by latter to re- 
cover — ^Limitation. Held, that the claim 
was not analogous to one arising out of an 
adjustment of partnership accounts; that 
the suit did not involve or require the Tdnd 
of accounts taking usually directed in a 
ease of the ordinary accounting kind; and 
that the suit was therefore not governed by 
Art. 106. 40 L.W. 792=1934 M. 665=67 

M.L,J. 413. Joint family businep — ^Parti- 
tion of part of properties of family — Busi- 
ness still earned on in common for some- 
time — Outstandings collected by branchy 
and retained — Suit for partition of undi- 
vided properties and for accounts of the 
collections — ^Art. 120 and not this article 
appUes. 45 L.W. 749=1937 M. 599. 

Art. 107. — ^Time runs from the date on 
which the manager expends the money for 
family purposes. 20 C. 18. A suit for con- 
tributiou by a member of a joint family 
who pays a decree debt after separation is 
governed by Art. 99 and not this article. 
See 1931 A. 652. 

Art. 108. — ^Applicability. See 25 I.C. 
704=27 M,L.X 266. 

Art. 109, — ^The words "wrongfully receiv- 
ed” include receipts under a claim or title 
that cannot be legally substantiated. 2 IL. 
W. 169=28 LC. 85; 26 C.W.N. 386=1922 
C. 235. As to the meaning of the words 
"wrongfully received”, see 43 L.W. 706= 
1936 M. 654. See also 1939 E. 365. They 
do not import bad faith on the part of the 
defendant. 10 W.E. 486. Receipt of 
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[Art. iio 


Description of suit. j 

1 Period of limitation. 

Time from which period 
begins to run. 

no. For arrears of rent. ! 

*[Three years] .. | 

When the arrears become 
due. 


LEG. EBP. 

1 Substituted by A(Jt XI of 1923, sec. 2 
and 1, for *^Ditto”. 


rents and profits by one of several tenants- 
in-eommon on behalf of all cannot be said 
to be wrongful. 45 M. 648 (F.B.)=1922 

M. 160=42 M.L.J. 507; 131 I.C. 511=1931 

B. 150. See also 1933 L. 951; 1938 E. 416. 
Advance collection of rent, if wrongful re- 
ceipt. See 16 P. 184=18 P.L.T. 162. Suit 
for share of profits — Suit by members of 
joint family against purchaser of another 
member's interest in property — ^Tnapplicabi- 
Hty. 41 L.W. 138=68 M.L.J. 487. See 
also 1941 N.L.J. 184=1941 K. 181 (Suit 
for profits against person entrusted with 
property for safe custody). 

Illustrative cases. — A suit for recovery 
of profits by a person who was dispossessed 
under a decree, and who was subsequently 
restored to possession, the decree being re- 
versed in appeal is governed by this article. 
28 I.C. 85=2 L.W. 169. See ‘also 55 L.W. 
264=I.L.E. (1942) M, 562=1942 M, 487= 
(1942) 1 M.L.J. 472; 22 C.W.N. 263=43 
I.C. 781 (Possession obtained by defendant 
under a patni sale which was ' subsequent- 
ly set aside). Also suit by purchaser at a 
mortgage sale for recovery of profits recei- 
ved by a transferee pendente Ute. 26 C.W. 

N. 386=1922 C. 235. [In such eases procee- 

dings to set aside the sale by the judgment- 
debtor do not operate to suspend limita- 
tion. 89 I,C. 100n = ‘5q 973=1926 

O. 65.1 See aUo I.L.E. (1937) A. 628=1937 
A. 481. Also suit for mesne profits bv usu- 
fructuary mortgagee against mortgagor. 39 
A. 200=39 I.C. 663. Under the article 
mesne profits cannot be claimed for more than 
three years prior to suit. 26 I.C. 890=19 

C. W.K 1167; 22 C.W.N. 263=43 I.C. 781; 
13 I.C. 791 (M.); 14 I.C. 801 (Bur.); 10 G, 
785 (P.C.). Application by Official Assignee 
for mesne profits from mortgagee whose 
mortgage has been annulled. 71 M.B.J. 289. 
59 Mad. 1020=1936 M. 778. Claim 
for profits wrongfully received by re- 
ceiver appointed by Court. See 50 L.W. 
389=43 C.W.3Sr. 897=1939 P.C. 178 (P.C.). 
Government lands under management of 
Railway Company — ^Agreement of license by 
company for cultivation of special crops for 
one year — Suit for mesne profits — ^Limita- 
tion. See 1936 P. 362. See also 32 C. 118; 
21 0. 157 (P.C.); 14 M. 328=1 M.L.J. 171; 
1925 A. 52. Starting point of limitation is 
the actual receipt of profits. 24 I.C. 866= 
10 K.LB. 76; 35 0. 996; 161 I.C. 461=1936 
E, 80; and not date of decision as to ques- 
tion of title of the plaintiff. 146 I.C. 939 
-*1933 Li* 615. Under Art. 109 the suit 
must be brought within three years from 
the date when the profits were received. 


The starting point is the date when the pro- 
fits were received and not the date when the 
cause of action to recover those profits 
aiobe. LL.B. (1938) B. 107=1938 B. 158. 
See also 1937 A. 481. Three years to be 
reckoned back from the date of the plaint 
and not date of application for ascertain- 
ment of mesne profits. 68 I.C. 203=2 P.L. 
T. 648=1921 P. 430. 

Aets. 109 AND 116. — ^Where a mortgagor 
covenants to deliver possession to the mort- 
gagee before a certain date and to pay rent 
at a certain rate till then and fails to do so 
the mortgagee's suit is governed by Art. 116 
and not by Art. 109, and it would be within 
time if brought within six years from the 
date fixed for delivering possession when 
the breach occurred. 6 Luck. 203=1941 0. 
1 . 

Arts. 109 and 110. — ^When an execution 
sale is set aside even though the purchasers 
had entered into possession by virtue of a 
Court sale the profits received, by them woulrl 
be ^^wrong fully received" within the mean- 
ing of Art. 109. and any suit in respect^ of 
it would only be governed by that Article 
and not by Art. 120. LL.B, 1942 A. 671= 
1942 A.L.X 411=1942 AU. 358. 

Arts. 109 and 120. — ^Applicability — ^Person 
recognised as landlord by Collector under 
sec. 3 (5) of the Madras Estates Land Act — 
Receipt of rents and profits — ^If wrongful-— 
Suit by person ultimately declared by Civil 
Court to be entitled to estate for accounts 
of rents and profits — ^Limitation applicable — 
Starting point — ^Pinal decision by Cfivil Court 

— ^If gives fresh cause of action ^Implied 

contract — ^Interest — ^Right to. I.L.R. (1942) 
Mad. 562=1942 Mad. 487= (1942) 1 M.L.X 
472. 

ART. 110: Applicability. — ^Where the re- 
lationship between the partes is not that of 
landlord and tenant, the article has no appli- 
cation. 25 B. 556; 13 M.L.J. 248; 18 W.R. 
132. Rent is payable within the meaning of 
this article only when it is ascertained. 36 
M. 438. See also 12 I.C. 804=7 N.L.R. 169. 
Suit hy assignee for arrears of rent comes 
within the article. 63 I.C. 424; 1 P.L.J. 506 
=38 I.C. 102. See also 45 C.W.X. 787=I.L. 
R. (1941) 2 Cal. 335=1942 C. 222. Also suit 
for Kattubadi cess. 161 I.C. 336=43 L.W. 
522=1936 M. 147. Also suit for money sett- 
led by auction for date and palm trees. 15 

P. 626=17 P.L.T. 363=1936 P. 403. See 
also 30 S.L.R. 146=1936 S. 184 (suit for 
license fee for use of municipal land); suit 
to recover arrears of royalty and commission 
is not one for rent within Art. 110. 19 LG. 
865=17 C,L.J. 372. Also suit for miras or 
customary dues payable to a chatram. 16 M. 
305. Suit for rent on a register- 
ed lease is governed by Art. 116 and 
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Description of suit. 

Period of limitation. | 

' Time from which period 
begins to run. 

111. Bya vendor of 
property for personal 
unpaid purchase-money. 

immovable 1 
payment of 

Three years] 

The time fixed for complet- 
ing the sale, or (where the title 
is accepted after the time fixed 
for completion) the date of the 
acceptance. 


L!EjG. 

1 Substituted by Act XI of 1923 for 
^TOtto”. 


not by Art 110. 1916 P.C. 182=44 C. 759 

=44 LA. 65=32 M.L.L. 357 (P.O.); 37 B. 
'656=21 LC. 315; 1942 P. 83; 133 I.C. 102 
=53 O.L.J. 522=1931 C. 790. A suit for 
arrears of rent based on an unregistered 
kabuliyat is governed by Art. 110 and not br 
Art. 115. I.L.R. (1941) 2 C. 335=1942 C. 
222. [Decisions in 34 A. 464 and in 1 P.L. 
J. 504 to the contrary not good law.] Suit 
for recovery of jodi payable by inamdar to 
zamindar is governed by this article. 1923 
M.W.N. 524=1924 M. 73. Under see. 46 of 
the Contract Act, where no time is fixed for 
the performance of a contract a reasonable 
time must be allowed for its performance. 
Where money has to be paid~under a contract 
which does not specify when such money is 
payable, then the money must be paid with- 
in a reasonable time, and limitation for a 
suit to recover the money would commence 
to run only after the expiry of such reason- 
able time. Royalty payable in respect of a 
coal mine cannot be treated on the same 
footing as rent, because the amount cannot 
be possibly ascertained imtil the raisings of 
^al have been weighed and cheeked, etc., 
21 P.L.T. 442=1940 P. 609. If a purchasei 
at a revenue sale annuls an under- 
tenure under see. 37 of Act XI of 1859, 
without having received any rent from the 
nolder of it, he must be taken to have lefus 
ed to recognise the under-tenure from the 
date of sale. He is only entitled to dama- 
ges from him for use and occupation from 
the date of sale to the date of annulment 
and to mesne profits for the subsequent 
period. Obviously, to the claim for none of 
these periods, Art. 110 would apply, as the 
claim would not be one "for arrears of rent’^ 
within the meaning of this article. The arti- 
cle applicable would be Art. 120. 43 C.W.X. 
469=69 220=1939 C. 468. 

Starting Point of Limitation. — ^Usually 
arrears of rent become due at the end of each 
fasli year. But a different time^ may in 
certain circumstances be the time from 
which time begins to run. 46 M. 579 =44 
M.L.J. 318=1923 M. 461. See also 27 M, 
143 (P.C.)=14 M.L.J. 1=31 I.A. 17 and 
M. 553=16 M.L.J. 415 on this point. Thus, 
where right of landlord and that of tenant 
were vested in the same person, time begins 
io run only from the date when they vcs" 
in; different persons. 46 M, 579=44 M.L.O. 
318=1923 M. 461. Where a date is fixed 
when ^the roDt; would fall due, time runs 


from that date. 37 M. 540=16 I.C. 934. 
See also 22 M.L.J. 451=15 1.0. 393; 1 P.L. 
J. 506=38 LC. 102; 1931 A. 51=1930 A.L, 
J. 1490=53 A. 218. 

Art. 111. — A suit to enforce the vendor’s 
lien for the unpaid purchase-money is gov- 
erned by Art. 132 and not by this article. 
29 M. 305 (PJB.); overruling 21 M. 141 
a;id 24 M. 233. See also 22 B. 846: 18 B. 
48; 2 A.. 454; 30 A. 172=5 A.L.J. 243. 
Article is not applicable to a suit to recover 
amount due under compromise in a suit for 
partition. 1928 L. 662; nor to a suit by 
the vendor to recover unpaid purchase- 
money which the vendee had failed to pay 
to a creditor of the vendor in accordance 
with his undertaking. 1931 A.L.J. 985= 
1931 A. 419; 1937 A.L.J. 279=1935 A. 411 
=57 A. 797. See also 15 P. 753=1937 P. 
44. Art. Ill governs suits for unpaid pur- 
chase money payable to or to the order of 
the vendor under the agreement to sell and 
is independent of rights arising by the 
deed of sale. When the agreement is em- 
bodied in the^ registered sale deed, a suit 
for compensation for breach of contract is 
governed by Art. 116. 56 M. 724=1933 M. 

424=64 M.L.J. 526. See also 15 P. 753= 
166 LC. 599=1937 P. 44. Art. Ill docs 
not apply to a case where no time was fixed 
for completing the sale and the purchase- 
money is not payable till some date after 
conveyance of the property. Where the 
purchase money or a substantial portion of 
it was not payable until one year after the 
conveyance of the property and no time was 
fixed for completing the .sale. Keld^ Art. 
116 did not apply. 1934 L. 296 (1). Vendor 
and purchaser^^ — Amount kept with vendee to 
pay previous mortgage — Surplus to be paid 
to vendor — Claim for surplus. Meld, that 
Art. Ill was not applicable to the case but 
Art. 116 was applicable and the period would 
commence from the date of the breach, Le., 
when for the first time in the suit Institu- 
ted by the vendee for redemption, the Court 
of first instance would find that smaller sum 
than the amount left with the vendee was 
due. 10 L. 26=11 O.W.N. 691=1934 O. 
240. Registered sale — Portion of purchase- 
money retained by vendee — Contract of in- 
demnity — Starting point of limitatioiL Meld, 
That it was governed not by Art. Ill but by 
Art 116; the ternemm a quo was not the date 
of the execution of the sale-deed, but the 
date on which the contract was deemed to 
h^ve been broken, this date being either 
when there was a repudiation of the liabi- 
lity under it or when the contract had be* 
come impossible of performance on account 
of +he vendor’s debt having been satisfied. 
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[Art. 1 12 


Descripti )n of suit. 

Period of limitation. 

Time from which period 
begins to run. 

112. For a call by a company re- | 
gistered under any Statute or Act. 

113, For specific performance of 
a contract. 

Three years] 

[Three years] 

When the call is payable. 

The date fixed for the perfor- 
mance, or, if no such date is 
fixed, when the plaintiff has 
notice that performance is 
refused 


LEO-. REF. 

1 Substituted by Act XI of 1923 for 

^a)itto”. 


(2 L. 316; 55 B. 505; 8 P. 860, PoU.) 14 
L, 646=1933 P. 793. See also I.L.R. (1938) 
N. 45=1937 N. 246. Sale by guardian— 
Money left with vendee to be paid to two 
minors on attaining majority— Suit by^ such 
guardian as reversioner for money — Limita- 
tion governed by Art. 120 and not by Art. 
311. 1933 L. 860. 


ARTS. Ill, 116 AJS’D 83.— Registered ^ale- 
deed — Consideration left with vendee foi 
payment to vendor^s creditor for debt due 
imder mortgage and hand-note-yV endee 
committing default — Hand-note paid b^ 
vendor— Suit by vendor for unpaid consi- 
deration — ^Limitation Act, Arts. Ill and 116 
apply. 1941 P. 452=193 I.C. 345. 

Art, 112. — ^Inapplicable to suit by liqui- 
dator suing on behalf of the company tn 
liquidation. 10 B. 483. The call payable to 
the company and the liability to contribu- 
tion on a winding up are distinct and differ- 
ent; the fact that the company could not 
realise the calls by lapse of time is 
wer to the liquidator's claim. 10 P. 249— 
130 I.C. 534=1931 P. 44. Where the arti- 
cles of association of a company ^ provide 
that a person shall continue to be liable for 
the unpaid balance of share money though 
his share is forfeited, the result is that the 
shareholder on forfeiture ceases to^ be a 
member of the company, and all that is left 
is the new liability to pay all monies which 
at the date of the forfeiture were payable 
by him to the company in respect of his 
share. Hence the starting point of imita- 
tion for a suit to recover such unpaid balance 
of share money is the date of forfeiture and 
not the date of the allotment of share. 1940 
N. 235=I.L.R. (1942) Kag. 114, As to the 
applicability of the article in the case of 
call upon shareholders in a company, 1927 
L. 543=102 I.C. 705. When a suit to re- 
cover the can money has been barred by 
time the fact that the name is kept 
in the register as a shareholder and 
the share is forfeited only subsequently does 
not revive the debt, and the company cannot 
claim that limitation should run from date 
of forfeiture. 10 O.WJSf. 447=1933 O. 285. 
A shareholder was called upon to pay a eor- 
tain amount by 2nd March, 1925, but he fail- 
ed to do so and thereupon the directors of 
the eumpany forfeited his share on 22nd 
191^. The liquidator who was ap- 


pointed subsequently, sued to recover the 
amount on 16th March, 1929. Beld, that 
the suit was iu time, the cause of action 
having arisen when the share was forfeited* 
54 A. 541=1932 A. 342. A company issued 
certain shares which were partly not paid 
up. In 192Q they mortgaged the unpaid 
calls to the plaintiff. By a resolution of 
the company the unpaid calls were 
made payable on the 31st August, 1931. The 
shareholders took no notice of the calls. In 
April, 1923, the plaintiff sued on his mort- 
gage. In July, 1923, the company went in- 
to liquidation. The plaintiff bought the un- 
paid calls in 1924 at the sale in execution 
of his own decree and then sued the share- 
holders. Meld, that the suit was barred by 
Art. 112, that time began to run from 31st 
August, 1921, and that the limitation was no^ 
interrupted in any way by the liquidation of 
the company. 54 O.L.J. 588=137 I.C. SSQ 
=1932 C. 382. See also 1934 L. 1015=36 
P.L.R. 282. 

Art. 113: Applicability.— 10 I,C. 
1061; 9 I.O. 243. Article applicable to 
a suit for specific performance of a contract 
for conveyance of immovable property. See 
45 M. 641=49 I.A. 335 (F.C.)=1922 P.O. 
345=44 M.L.J. 740. The fact that the de- 
fendant was, even prior to the contract, 
bound to hold the property for the benefit 
of the plaintiff does not affect limitation. 
66 I.C. 622=1921 O. 248; of a contract to 
grant lease. 23 I.C. 360; 4 P.L.J. 447= 
52 1.0. 452; 24 LC. 911=8 L.A.R. 64; of 
a contract to resell. 29 I,C. 898. Where 
there is an agreement by the vendee to re- 
convey the property to the vendor and, on 
the vendor's demanding resale of the pro- 
periy, he (vendee) denies the agreement, 
his denial amounts to a refusal to perform 
the agreement within the meaning of Art. 
113. 36 Bom.L.R. 290=1934 B. 171; see 

also 56 L.W. 679; to a suit to enforce a 
covenant to give the first offer to the vendor 
in case of subsequent sale by the vendee 
80 I.C. 962=1921 S. 118. Suit based on a 
covenant in an exchange deed, for re-ex- 
change in the event of obstruction is gov- 
erned not by this article but by Art. 143 
42 M. 690=51 1,0. 939. '^ecifie perfor- 
mance and possession how far governed by 
this article. See 6 A. 231; 25 WJE5. 521; 33 
C. 88—4 O.L.J. 162. Suit by patnidar for 
settlement and possession of chaukidari 
chakran lands transferred to the zamindar 
is governed not by this article but by Art. 
144. 46 0. 173=35 M.L.J. 728=45 I.A, 

162 (P.C,). Suit for possesfiion of land pur- 
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Description of suit. 

Period of limitation. 1 

Time from which period 

I begins to run. 

114, For the rescission of a con- 
tract. 

^[Three years] 

When the facts entitling the 
plaintiff to have the contract 
rescinded first become known to 
him. 


LEO. EEF. 

1 Substituted by Act XI of 1923 for 
^'Ditto”. 


chased from G-ovemment after canceflation 
of sale by superior Revenue Officer — ^Limi- 
tation. LL.B. (1943) Kar. 404=1944 Sind 
44. Also suit by heir for possession of his 
share under an agreement. 20 P.R. 1913= 
X.C. 411. As to applicability of article to 
suit for accounts of partnership, see 36 
Bom.L.R. 1068=1934 B. 491. The word 
^^eontract” does not apply to aw^rd. 51 I. 
C. 999. Suit to recover money under an 
award is not governed by this article. 34 
A. 43=11 LC. 705; 10 M.L.J. 208=23 M. 
593; 23 A. 285; 33 C. 831; 32 P.E. 1913 
=16 LC. 804; 36 Bom.L.E. 174=1934 B. 
140; nor a suit to enforce an award. 1929 
S. 168. Suit for possession of "immovable 
property” on the basis of an award is gov- 
erned by Art. 144 and not by this article- 
42 LC. 116=4 O.L.J. 487. See also 4 IJ.B. 
E. 124=1923 E. 108. See aUo 1932 L. 36 
=33 P.L.R. 562; 1933 A. 410 (2). This 

article applies to a suit for possession under 
a lease, where plaintiff was never put in 
possession. 1935 A.L.J'. 662=1935 A. 569. 

Starting Point op Limitation. — The date 
jSxed for the performance must be a date ex- 
pressly fixed in the contract itself which is 
to be specifically enforced and not a date 
which the parties may have fixed by neces- 
sary implication without stating expressly 
what it was. If not expressly stated, the 
date of notice of refusal of performance is 
the starting point of limitation. 1933 A.L. 
X 300=1933 A. 410 (2). See also 139 1.0. 
121=1932 L. 36; 32 P.L.R. 761=1932 L. 
24; 1940 L. 225=42 P.L.B. 194; 1938 L. 
23 (Agreement to finance litigation). Where 
no time is fixed for performance, time runs 
from the time when performance is demand- 
ed and refused. 43 C. 790:^20 O.W.K. 370 
=20 C.W.N. 370=35 LC. 305; 38 M.L.X 
29=55 LC. 533; 41 M. 18=33 M.L.X 35; 
17 LC. 399=1912 M.W.K. 1004; 1 BurX. 
J. 171=1923 E. 44. On the point, see also 
5 0. 175; 34 C. 564; 31 M. 51. Under that 
article the terminus a guo is the date fixed 
for the performance of the contract and if 
no such date is fixed, the date when the plain- 
tiff has notice that performance is refused. 
42 P.L.E. 194=1940 L. 225. Where a pur- 
chaser of a portion of property has agreed 
to release it of an existing mortgage, but 
he fails to do so the cause of action for a 
suit by the vendor on such covenant arises 
either on the date when such payment is to 
be made or at least not later than the date 
when the vendor calls upon the purchaser to 


do so. Such a suit is governed by Art. 116, 
and if it is for specific performance, it is 
governed by Art. 113. 60 C. 761=146 LC. 

863=1933 C. 641. Document contemplat- 
ing another document to be executed — ^No 
date fixed — Time runs from notice of refu- 
sal. 1927 N. 353=102 LC. 305. Time runs 
from the date when the plaintiff comes to 
inow of the refusal. 32 LC. 573; 32 LC. 
536; 107 LC. 905=1928 N. 218 (2). See 

also 31 P.L.B. 636=1930 L. 1020 (A suit 
to enforce an agreement to sell under Pun- 
jab Colonisation of Government Lands Act 
subject to some conditions). 

Arts. 113 and 116. — ^Where a mortgage 
decree for sale is assigned under a register- 
ed deed, which provides inter alia that part 
of the consideration money remaining un- 
paid should be paid by the assignee to the 
assignor on the assignee realizing the de- 
cree, a suit by the assignor for the amount 
due and interest thereon is suit for compen- 
sation for breach of a contract falling under 
Art. 116 and m governed by the six years' 
rule of limitation. It is not a suit for spe- 
cific performance so as to make Art. 113 
applicable to it; nor is it a suit for indem- 
nity. 1939 P.W.3Sr. 769=1940 P. 155. 

Arts. 113 and 144. — ^Where a lease is re- 
gistered it effects an actual demise and the 
right to possession becomes vested in che 
lessee. The lessee acquires a right which he 
can enforce by a suit for possession over 
the leased property against the lessor and 
as against any third person who might hap- 
pen to be in possession over it. Where there 
was a perpetual lease but the lessee was not 
put in possession, it was held that the rights 
acquired by the lessee were real rights which 
imght be enforced by a suit for posses- 
sion and not by a suit for specific perfor- 
mance. Such a suit would be governed by 
Art. 144 and not by Art. 113. LL.E. (1938) 
All. 664=1938 A.L.J. 561=1938 A. 429. 

Art. 114. — Applies only to suits by par- 
ties to contract. 3 A, 846. Art* 114 ap- 
plies to a suit for rescission of a contract 
to take shares from a company on the ground 
of fraud and misrepresentation. J£ dmring 
the currency of the limitation period there 
is delay in filing the suit, such delay so 
long as the company has not gone into liqui- 
dation will not prevent the proceedings suc- 
ceeding unless it shows waiver or abandon- 
ment or acquiescence or occasions alteration 
in the position of the other party. 47 C.W. 
K. 421. Article is inapplicable to a suit by 
a donor to recover possession of the gifted 
property on the ground that the donee failed 
to fulfil the conditions mentioned in the 
gift deed. L E. 1932 L. 645. 
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[Art. 115 


Description of sun. i 

1 

Period of limitation 

1 Time from wnich period 

1 begins to run. 

115. For compensation for 

the breach of any contract, express 
or implied, not in writing registered 
and not herein specially provided 
for. 

j ^[Phree years] 

[ When the contract is broken, 
or (where there are successive 
breaches) when the breach in 
respect of which the suit is in- 
stituted occurs, or (where the 
breach is continuing) when it 
ceases. 


Art. 115 : APPiiCiBiLiTT. — Distinetiou 

between this article and Art. 97 pointed out. 
13 P. 192=150 I.C. 975=1934 P. 148. Art. 
115 applies to a case of express or implied 
contract and not a contract in writing re- 
.gistered. The article again applies fo cases 
for compensation and not where the action 
is for a liquidated sum of money. 1934 
P. 7=12 P. 792. Applies to all cases of 
breaches of contract not otherwise specially 
provided for. 14 C. 256; 31 I.C. 335 (H.); 
3 A. 600 (P.B.); 107 I.C. 493=1928 L. 442; 
7 O.W.N. 769=1930 O. 395. The word 
‘^compensation” has the same meaning as it 
ha& in see. 73 of the Contract Act. 1928 L. 
442 = 107 I.C. 493. Article applies also to a 
case of liability on a simple debt due and 
is not limited to cases of damages for brea- 
(.hes of contract. 39 I.C. 205=21 C.W.N. 
479. See also 1928 L. 442 ; 6 B. 76. Thus, 
a suit upon a letter of guarantee would be 
governed by the article. 39 1,0* 205=21 C. 
W.N. 479. Also suit by mortgagee where 
the right to sue for the money arises from 
a contract. 20 I.C. 360. Suit for money 
due on a contract to supply marble for a 
flooring and also to construct the flooring 
is governed by this article, as neither Art. 
52 nor Ait. 56 would cover the claim as a 
whole. 2 L. 376=1922 L, 198. The word 
‘^registered” in Arts. 115 and 116 includes 
articles of association registered under the 
Indian Companies Act and is not confined 
to registration under the Indian Eegistra- 
tion Act. 1930 B. 572=54 B, 226=32 
Bom.L.B. 232. But see 1933 S. 103=143 
I.C. 713 (contra). See also 168 I.C. 786= 
1937 P. 293. Article 115 will not apply 
where part of the contract was in writing 
registered, i.e., contained in the articles of 
association. Art. 115 is not strictly appli- 
cable to misfeasance in the nature of a 
breach of trust, nor is Art. 116, as *l3reach 
of contract” is not the sole liability sued 
on^ nor is it the usual nomenclature for a 
breach of trust, whethei specific or quasi. 
54 B. 226=32 Bom.L.E. 232. But see 1933 
S. 103=143 I.C. 713, holding that limita- 
tion for proceedings under sec. 235, Com- 
panies Act, are governed by Art. 115. [49 
M. 468 (P.B.), Poll.] See aUo 1937 P. 293. 
”WheTe a suit was filed to recover articles 
bailed with the defendant, but it appeared 
that no time was fixed for return of the 
articles, that Art. 115 applied and that 
limita(fcion comaaoienced from the date when 
the bailee sbotffd return the articles. If the 
contract of bailment is silent, the Court may 


take it that there was an implied term that 
the articles should be returned after the 
lapse of a reasonable time. 126 I.C. 682 — 
7 O.W.K. 769=1930 O. 395. 

The following Suits on Express Con- 
TaA.Ors ARE GOVERNED BY THE ARTICLE. — The 
word ^‘registered” in Art. 116 means regis- 
tered under the Eegistration Act. Hence 
registration of a company under the Com- 
panies Act is not equivalent to a registra- 
tion of the Articles of Association, within 
the meaning of Art. 116 and therefore limi- 
tation for proceedings under see. 235, Com- 
panies Act, is governed by Art. 115 and not 
by Art. 116. [49 M. 468 (PJB.), Poll.] 143 

T.C. 713=1933 S. 103. But see 54 B. 226 
(contra). A suit by a legal adviser for his 
remuneration for services rendered on the 
basis of an express agreement with the client 
is governed by Art. 115 and not by the resi- 
duary Art. 120. 43 P.L.E. 97. Suit bv 

le^ee for damages caused by the lessor’s 
failure to deliver a portion of the demised 
land.^ 40 M. 910=30 M.L.J. 575. Suit 
claiming repair charges and damages from 
the defendant who had borrowed the plain- 
tiff’s car for private use, which was consi- 
derably damaged bv an accident. 10 O.W. 
N. 1105=145 I.C. 1001=1933 O. 518. 
suit to recover deposit money payable by 
lessees on execution of the lease. 25 LC. 
812=1 L.W. 858. Deposit for fixed term — 
Article applicable. See 64 I.C. 412=1936 
Bang. 338. Art. 115 is a general provision 
applying to all actions ex contractu not spe- 
cifically provided for otherwise. Where J> 
contracted with N to supply goods and ren- 
der services to N for a fixed sum of money 
and after the contract was broken, P pur- 
chased the debts due to D from N on account 
of goods supplied and services rendered to 
N by D, and P sued N for the purchased 
debts. Beld, that Axt. 52 did not apply and 
Art. 115 appHes to the suit. 1935 L. 222. 
Suit against a del credere agent for tlie 
value of goods sold by hincL 8 B.Ij.B. 197 
=16 W.B. 35 (P.C.). Where partnership is 
^ssolved, and there is subsequently an ad- 
justment of accounts, which however was 
not signed, a suit for the recovery of the 
amount is not governed by Art. 64, but only 
by this article or Art. 120, and the starting 
point is the date of adjustment, 27 S.D.B. 
308=1933 S. 324. A settlement of accounts 
between partners of a dissolved partnership 
accompanied by a promise to pay the amount 
found due affords a fresh cause of action 
tind a suit filed within three years of that- 




cause of action is within time. I.L.B. (1944) and the defendant did the business of saw- 
Nag, 101=1944 N.L.J. 99=1944 Nag. 124. ing wood. The plaint stated that, between 
Suit for money on the basis of an agree- ceitain dates, a certain sum of money was 
ment to deliver half the produce of certain advanced to the defendant, and the plaintifC 
land or on default, a sum of money annual- sued to recover the money lent less the value 

ly. 72 I.C. 480=1924 L, 149. A suit for of the work done by the defendant. Eeld, 

recovery of a sum of rdoney as the value of that the suit was governed by Art. 57 and 
work done by the plaintiff. 35 P,L.R. 529 not by Art. 115. 147 I.C. 295=1934 A. 126. 
=1934 L. 475. Suit for money due under As to ease of misdeli^rery, see 122 P.W.B. 
the terms of an award would be governed 1913=19 I.C. 477. Parties trading iude- 
by the article if the award is signed by the pendently and agreeing to equalise proiUs 
parties in token of their acceptance. 265 on tking accounts. Suit for such accounts 
P.W.R. 1912=16 I.C. 804. Also suit for is not for compensation within Art, 115. 

royalty under a decree passed in pursuance 1927 M. 775. Suit for accounts against an 

of a compromise agreement between the les- agent would fall under Art. 89 despite the 
sor and lessee. 2 P, 749=1924 P. 231. A fact that there were written agreements be- 
compiomise decree has got both the cha- tween the parties. 4 P. 289=1925 P. 494 
racteristics of a compromise and a decree. =89 I.C. 275; 1931 M. 185 (2) =54 M. 654 
A suit for compensation for non compliance =62 M.L.J. 45=1930 M.W.N. 1199. TOe- 
with such a decree may either be based on ther Art. 95 or 115 applies to a suit for 
the compromise or the decree, and it depends compensation against a pretended agent 
upon the circumstances of each case. Where under sec. 235 of the Contract Act, the 
the suit is based^ on the contract, it is gov- period of limitation is three years. The date 
emed by this article. 12 P. 792=1934 P. 7. from which the limitation starts is the date 
As to the applicability of the article to tka- on which the plaintiff has noticed that the 
mnai contracts, see 42 I.C. 573=6 L.W. 687; implied agency did not exist, but it must oe 

8 L.B.R. 526=36 I.C. 497. Where the debtor an effective notice. 151 I.C. 58=1934 Pesh, 

wrote a letter to the following effect in 49. Arts. 115 and 116 have no application 

respect of a time-barred debt: "In regard to a claim made by the liquidator of a eom- 

to my overdrawn floating account with your pany under see. 235, Companies Act. 1925 
branch, I herewith send Rs. 100, through B, A. 519=47 A. 669=23 A.L.J. 473. As to 

General Manager of your Bank, to be ere- suit for balance of price of article sold 

dited in my above overdrawn floating ac- with claim to damages and interest added, 
count and I promise to pay the balance as see 130 I.C. 574=1931 L. 309. As to suit 
soon as I am able to arrange within a period for damages for use and occupation of shop 
of six months. This is to give you time in after notice to vacate, see 1946 A.L.J. 305= 
the matter of limitation ” 1947 A. 31. 

Held, that on a breach of the contract em- Suit by mcember against District Board 
bodied in the letter the creditor's remedy for travelling- allowance. — ^Rule 79 (i) 
was a suit for compensation and that such (xvii) of the Travelling Allowance Rules of 
a suit was covered by Art. 115. 13 L. 448 the District Council, merely empowers the 

=1932 L. 212. A suit by a creditor against Council to pay members a certain travelling 
a surety upon a letter of guarantee, exeent- allowance if and when it so desires. Tliore 
ed by thOatter in respect of a debt paya- is, therefore, no statutor'y obl^ation to pay 
ble forthwith is governed by Art. 115 and under that rule. The obligation arises out 
limitation begins to run from the date of of the further step which the District Coun- 
the execution of the guarantee, notwithstand- cil takes to implement its powers. The Dis- 
ing a stipulation in the guarantee to the triet Council says, in effect, by its resolution 
effect that the creditor may look for payment that if members undertake certain journeys 
to the surety if the principal made default then in the exercise of the powers conferred 
in payment. 132 I.C. 590=1931 D. 691. The on the Council, it will pay them certein 
fact that limitation against the principal is sums of money. When journeys are under- 
extended by a local Act such as the Punjab taken there is an implied contract to pay. 
Loans Limitation Act does not have the That contract is not in writing registered, 
effect of extending the period of limitation and so Art, 115 applies to a suit by a mem- 
against the surety. 1931 L. 691. See also ber against the District Council to recover 
38 P.L.R. 276=163 I.O. 928=1936 L. 668. travelling allowance which the latter has 
Suit by judgment- debtor to recover excess undertaken to pay by its resolution. I.L.B. 
realised by the decree-holder by execution (1946) Hag. 392=1946 Hag. (Rul.) 136=224 
sale is governed by this article or Art. 120, I.O. 12. 

and the startiug point is the date of sale. “Implied Contract''. — ^Meaning, see 38 M. 
140 I.G. 472=33 P.L.R. 1084=1933 L. 112. 275=25 M.L.J, 256. See also 1938 P. 429 

The following are not governed by =17 P. 277. When a person untruly repre- 
the Article. — Suit against Railway Com- seats himself to be an authorized agent and 
pany for compensation for non-delivery of deals with the plaintiff, a suit for damages 
ffoods is governed by Art. 31 and not by against the agent is governed by this article, 
this articll 31 I.O. 474=11 H.L.R. 174 38 M. 275. See also 14 M.I.A, 134. Suit 

(26 B. 562 • 13 O.W.H. 851 ; S3 A. 544, iFoll.) upon an agreement which is not express but 
But see also 44 0. 16=34 LO. 130; 7 B. based merely on local custom falls under the 
478. The plaintiff was a dealer in timber article. 3 A- 385. A iambardar who col- 

G. G. M.— 445 
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lects rents and manages the estate on be- is within time, if brought within six years 
half of the proprietors is an agent, bound of the date on which it is held by a Court 

by an implied contract to rea^der accounts, of law that neither the purchaser nor his ven- 

61 I.O. 733=4 P.L.J. 304. But a suit by dor had the rights given to him by the sale 
some co-sharers in a ferry against other co- deed. 35 124=47 I,C. 924, Ssc also 

sharers for profits is not governed by this 42 M. 507=36 M.L.J'. 157. Covenant for 
article, 35 I.O. 430=1 P.L,J. 69. A suit quiet enjoyment in favour of tenant — ^Test 
by a medical practitioner for the recovery of as to whether breach thereof is a continuing 
f^s due for medical attendance is governed one or not. See 40 M. 910=30 M.L.J. 575. 
by Art. 115. In such a case there is an impli- Covenant for title does not admit of continu- 
ed contract to pay the fee on each day of the ing breach and time runs for a claim based 

visit and there is a breach of con- on such covenant, from the date of the sale, 

tract whene^^er there is non-payment. 21 I.C. 740=1 L.W. 110, Contract for toll — 
If the practitioner demands the Default by contractor — ^Attempted re-sale by 
fee and the party promises to pay the same District Board — Second re-sale — ^Loss sus- 

promptly and fails to do so, there is a breach tained by-— Suit to recover— Limitation for — 

of contract at least on the last date of the Starting point of. 145 I.C. 476=38 L.W. 

attendance or anyhow on the date of the 533— *1933 M]. 704, See also 1938 P, 429 — 

death of the patient, 1931 A.L.J. 949=1931 17 P._277 (Suit to recover money due under 

A. 752 (2). As to suit for recovery of pur- lease of market tolls by municipality. See 
chase money and costs incrured in litigation also 16 P. 302=18 P.L.T. 252=1937 P. 360 5 
in an unsuccessful attempt to take possession (1938) 1 M.L.J. 56=1938 M. 236. (Suit for 
of the property sold, see 42 M. 507=36 M.L. money deposited in bank— Agreement bet- 
J. 157- Article applies to suit for damages ween depositor and another dividing amount 
against the decree-holder who has received between them ) ; 20 N.L.J. 198 (Suit for gold 
payment out of Court but fails to certify left with defendant to make jewel for its 
the same and applies for execution. 36 M. value); 173 I.C. 675=1938 S. 48 (Suit for 
L.J. 175=48 I.O. 810; 5 M. 397 (P.B.). See terminal tax). Where a Municipal Committee 
also 30 M. 545; 25 M. 50 (decree executed continues to hold a cattle fair on another’s 
notwithstanding compromise); 140 I.C.^ 472 land from year to year, an inference can be 
=1933 L. 112 (excessive execution without drawn that there was an implied contract be- 
giving credit to payments made.) In a suit tween the Committee and the land-owner that 
for compensation for the subsidence of a tank the Committee should pay to the owner and 
the action for misfeasance or malfeasance that the owner should allow the Committee 
was based on implied covenant running with to hold the fair. A suit therefore for com- 
the land that surface land had the inherent pensation not received will be governed by 
riffht of support from the imderground mines. Art. 115 and not by Art. 39 or Art. 120. 178 
8 P. 776=1929 P. 245. I.C. 49=1938 L. 267. 


Starting Point of Limitation.-— T me 
runs from the breach. 20 B. 8; 31 LO. 3^ 
= ri916) 1 M.W.]Sr. 121. See also 166 LC. 
48=1936 B. 510; 1941 R. 129=195 I.C. 737. 
The question when the breach has occurred 
turns upon the interpretation of the con- 
tract. 20 B. 8. As to cases when ^umnd 
and refusal are necessary to stort l^ation, 
see 20 B. 8; 14 B. 498; 31 I.O. 335— (1916) 
1 M,W.N. 121 (M.). In a case of alternative 
contract to sell land or pay compensation, the 
claim to recover compensation accrues only 
when the vendor elects to adopt one of the 
courses and the three years’ period runs onl^ 
from that date. 132 LO. 489=1931 L. 657. 
Where the lessee sues for damag^ for non- 
delivery of a portion of the leased property, 
time runs either from the date of the lease 
or from the date when possession was de- 
manded ana denied, 40 M. 910—30 
675, Continuing breach — Limitation do^ 
not run until the breach ceases. 30 M.L.J. 
575, See also 1938 Lah. 277. An omission 
by directors to come to any conclusion on an 
important peace of business duly proposed 
for the decision of the Board is a breach^ of 
duty w^ilcih continues as long as he decision 
ia Stowed. 143 1.0. 713=1933 S. 103. Aft 


indemnity cUuse in a sale-deed is a continu- 
ing covenant and a suit for indemnification 


Successive Breaches. — ^See 34 A 429= 
9 AL.J. 534. Where a party has recurring 
or successive causes of action, each cause of 
action will give a fresh start to the period of 
limitation and the mere fact that party has 
not availed himself of the earlier cause of 
action, will not prevent him from availing 
himself of a later one. 11 P. 112=134 I.C. 
609=1931 P. 285. In a claim for dainages 
for non-payment of malikhana, plaintiff is 
entitled only to such arrears as have accrued 
for three years antecedent to suit. 15 1.0. 
911=15 C.L.X 684. (10 A. 85; 13 A. 330; 

19 0, 19; 24 C. 669, Eel.) See also 10 A 85. 

Arts. 115, 116 and 120. — ^The directors are 
in a limited sense trustees. Their ^ liabili- 
ties depend upon their position as directors. 
Their position as directors is governed by 
the Aricles of Association and generally by 
the written constitution of the company. The 
Articles are a part only of the contract. Thus 
the liability of the directors under see. 235, 
Companies Act, arises out of a contract 
which is partly in writing and partly not in 
writing. Therefore, an application by the 
liquidator for compensation under sec. 235 
for damages for msfeasance or breach of con- 
tract of the directors is not governed by Art. 
115 or Art. 116, which deal with contracts ex- 
clusively in writing or not in writing. Hence 
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Description of suit. 

Period os limitation. 

Time from which period 
begins to run. 

116. For compensation for the i 
breach of a contract in writing regis* 1 
tered. 

Hart HU.-- 
Six years. 

[Six years] 

W'hen the period of limita- 
tion would begin to run against 
a suit brought on a similar 
contract not rtgisiertd. 


the appKcation is governed by Ait. 120. 
1930 B. 572=32 Bom.L.K. 232. 54 B. 226; 
1937 P. 293. A suit by a shareholder to re- 
cover dividend is governed not by Art. 115 
but by either Art. 116 or Art. 120 of the 
Limitation Act. Where the dividend was de- 
clared prior to the registration of the plain- 
tiff as a shareholder but the beneficial owner- 
ship of the shares had throughout been with 
the plaintiff and the member of the defen- 
dant company on the register had through- 
out been in a position to demand the divi- 
dend, and if necessary, to sue for it on the 
plain iff^s behalf, limitation begins to run 
from the date of the declaration of the divi- 
dend and not from the date of the regis- 
tration of the plaintiff. 48 ^ C.W.N. 693. 
A suit for rent based on a registered qabuhr 
yat would be governed only by Art 115, 
and not either by Art. 116 or Art. 120. A 
qab%liyat though it cannot be looked into for 
certain purposes, can certainly be looked 
into for determining the amount of rent and 
for inferring that the executant came into 
possession under a contract with an under- 
taking to pay rent. 1942 A.L.W. 659. A 
suit to recover license fee assessed by the 
Municipal Committee under Municipal Act, 
in respect of a platform erected by the de- 
fendant in his holding, is governed by Art. 
120 and not by Art. 115. The liability of 
the defendant does not arise out of any 
contract, between hiin and the Munieipality 
but out of an obligation imposed by the 
statute on the licensees of platforms to pay 
the fees assessed by the Municipal Commis- 
sioners. The Municipality is authorized to 
recover such fees by distraint or suit. 175 
I.O. 86=1938 P. 192. In a suit for assess- 
ment of a fair and equitable rent and com- 
pensation for use and occupation of land 
where the tenants are wiUing to pay a rea- 
sonable rent and dispute ‘only the figure at 
which a reasonable rent should be fixed, it 
cannot be said that the tenants are guilty of 
any breach of implied contract to pay rea- 
sonable rent and therefore Art, 115 does not 
apply to the case and the suit could be gov- 
erned by Art. 120. 190 I.O. 631—1940 C. 


400. 

Art. 116: Scope and Applicabiltt.— 
I.L.B. 1936 N. 5=1936 N. 180; 1936 B. 80 
=161 I.O. 461. Distinction between this 
Article and Art. 97 pointed out. 13 P. 192 
=150 I.O. 975=1934 P. 148. Article applies 
to all registered contracts. 15 Bom.L.K. 836 
=37 B. 656=1 M.L.J. 482=14 M. 165; 38 
C. 506; 3 A. 600 ‘(P.B.). The term ^regis- 
tered^ includes registration under special 
laws as the Companies Act or the Copy- 
right Act as well as the Begistration Act. 


Thus, a suit by a share-holder to recover 
dividends from a registered Company is gov- 
erned by Art. 116. 42 M. 33=35 M.L.J. 

256; I.L.B. (1940) Bom. 165=42 Bom,L.B. 
57=1940 B. 97 (P.B.); 20 P.L.T. 

285; 1930 B. 572; 54 B. 226= 

32 Bom.L.B. 232=48 G.W.]Sr. 693. But 
see 1933 Sind 103=143 LC. 713; 1937 

P- 293—168 I.O. 786, But a purchaser at a 
Court sale of shares in a Company cannot 
claim the benefit of this article. 46 M,L.J. 
563 — 79 I.C. 947=1924 M, 721. The word 
^contract’ does not include an award. 19 I, 

0. 376=6 S.L.B. 148. But see 16 LC. 804 

=32 P.B. 1913=165 P.W.B. 1912 tPunj.).^ 
cited under Art. 115. The word ^contract^ 
in Art. 116 includes an implied ^contract’ 
also. 51 A. 651=119 LC. 243=1929 A. 293 
—1929 AJi.L 433. Where a personal coven- 
ant to pay is contained in regisered mort- 
gage, it being in writing registered, the re- 
levant article is 116. 52 L.W. 777=1940 

P.C. 204=67 LA. 431 (P.O.)=LLJB. 1940 K. 
P.C. 419. It cannot be said that Art:. 116 
applies only to cases where the document is 
signed by both the parties. Article does not 
contain the words "executed by both parties’’’ 
and there is no reason to interoolate them. 
If there is a valid contract, evidenced by a 
registered document which though sigjied by 
one party only is complete, because it has 
been accepted by the other and breach of that 
contract has been committed. Art. 116 will 
apply. 50 A. 661=1928 A. 313. If the 
vendees’ promise to pay the purchase-money 
is set out in the registered conveyance v^hich 
IS accepted by him, the contract between the 
parties can be regarded as embodied in the 
conveyance, even though it is not actually 
executed by the vendee. The plaintiff’s right 
to a personal decree on the failure of the de- 
fendant to pay the balance of consideration 
in such a case is governed by Art. 116. 9 B. 
56=1931 B. 139. Where the liability of the 
vendee arises in virtue of the conveyance^ 

1. €.^ upon a contract in writing registered 
within the meaning of Art. 116 the six years’" 
period allowed by that article applies* 60 
LA. 183=11 E. 186=1933 P.O. 143=64 M. 
L.J. 655 (P.O.). Where a mortgagor sells 
mortgaged property under a registered sale- 
deed, reserving part of the consideration foi 
the sale with the vendee for discharging the 
mortgage debt, but the latter fails to dis- 
charge and redeem the mortgage and the 
^portgagee sues on the mortgage and brings 
the property to sale and after sale, obtains 
a personal decree against the mortgagor for 
the deficiency, if the mortgagor who is com- 
pelled to pay the balance to the mortgagee 
brings a suit against the vendee for damages 





3556 


The Civil Court Manual (Imperial Acts). 


[Art. ii6 


for breach of contract, Art. 116 applies fo 
the case, and the suit if brought within 6 
years of the date when the plaintiff made 
the payment, is not barred by limitation. 
223 I.C. 248. Art. 116 does not apply to a 
claim against the directors of a Company for 
misfeasance in the nature of a breach of 
trust because the whole of the contract gov- 
erning the relationship of the Company and 
the directors is not in writing registered but 
part only, vi^., that which is contained in the 
articles of association. 54 B. 326=32 Bom. 
L.R. 232=1930 B. 572. See also 1937 P. 
293. Relinquishment of rights — Money paid 
as consideration — Failure of deed to take 
effect — Claim for refund of money paid — 
Limitation — ^Art. 97 applies, but not Art. 
116. 1930 A.L.J. 1112=1930 A. 441. A 


suit for taking the accounts of a dissolved 
partnership cannot be deemed to be a suit 
^*for conpensation for breach of contract” 
and is not therefore governed by Art. 116. 
67 M. 378=1934 M. 162=66 M.L.J. 625. The 
word ^compensation^ need not be restiicted 
to a claim for unliquidated damages and can 
include a claim for a sum certain. 49 B. 596 
=27 Bom.L.R. 637=1925 B. 440; 8 1,0. 788 
=12 C.L.J. 423; 3 A. 600 (F.B.); 39 A. 81 
=14 A.L.J. 873. The ^word compensation^ 
has the same meaning as it has in sec. 73 of 
the Contract Act and denotes a sum of 
money payable to a person on account of loss 
or damage caused to him by breach cf the 
contract. 107 I.O. 493=1928 L. 442, Art, 
116 applies not merely to a suit for compen- 
sation for breach of contract in the narrow 
sense of the word compensation, but also to 
a suit for money payable under the terms of 
the contract, and it is applicable in all cases 
in which the contract is in writing and re- 
gistered, notwithstanding that there may be 
an article directly applicable to the class of 
contracts in question. 9 R. 56=1931 R. 139. 
Thus, a suit for recovery of money due on a 
registered bond is governed by article. 1/ 
O.W.N. 369=13 I.O.,440; 42 I.O. 609=6 L. 
W. 712. See also 1940 P. 74; 1939 P.W.N. 
220 (suit for rent under registered lease 
deed); Also suit by heirs of a Muhammadan 
lady for dower debt on registered dower deed. 
27 G.W,N. 210=1923, 0. 507; 50 C. 253=1923 
0. 152; 44 C. 759 (P.C.)=1916 P.C. 182=32 
M.L.J. 357=14 I.A. 65. Suit for arrears of 
rent on a registered lease is governed by 
116 and not Art. 110. 44 0. 759 —44 I.A. 

65=32 M.L.J. 357 (P.C.); 196 
1942 Pat. 83; 1944 Pat. 87 CF.B.); 23JP. 385 
=133 I,C. 102=53 C.L.J. 522=1931 0. 790; 
67 I.O. 939; 56 I.O. 241=11 L.W. 328 
deed); 44 I.O. 153 (Zuripeshni lease). ^1937 
K. 12=20 N.L.J. 73 (Sub-tenant). Suit for 
profits owing to non-delivery of possession 
under a registered instrument is in substance 
one for compensation governed by Art. 116. 
31 I.C. 804; See also 25 M. 587=12 MX. J. 
249; 30 A. 400=5 A.L.J. 486; 32 I.C. 245; 
11 l.C. 337= (1911) 1 M.W.N. 361=1928 A. 
313=26 A.L.X 426=50 A. 661; 1927 L. 1 
=7 Jm 42. As to suit for recovery 
of mortgage money by a mortgagee 
who is deprived of bis mortgage secu- 


rity, see 3 R. 60=1925 R. 223. If the 
stipulation for payment of interest 
in a mortgage deed does not con- 
stitute an independent agreement, and is no 
more than a part of the contract lor the pay- 
ment of the principal, the mortgagee cannot 
get a personal decree for the recovery of the 
interest, even for the period of six years 
preceding the suit, in a case where his suit 
for enforcement of the personal remedy in 
respect of the principal was barred b;^ time 
at the time of the institution of the suit. 
There being one contract from which the lia- 
bility for the principal and the interest 
arises, the cause of action arising from the 
breach of contract is not divisible or severa- 
ble and the time for the recovery of both 
principal and interest must be deemed to be- 
gin to run from the date when the breach 
took place. If the covenant for payment of 
inteiest is an independent and separate 
agreement, the breach of such covenant 
will give rise to a separate cause 
of action independently altogether of 
the cause of action arising on a breach of 
the covenant for the payment of the princi- 
pal. A suit instituted within six years of 
such breach will obviously be within time, 
in view of the language of Art. 116 of the 
Limitation Act, and cannot be held to be 
barred by limitation, merely becaaso an 
action for compensation for breach of ano- 
ther independent covenant has become time- 
barred. The mortgagee is entitled to a per- 
sonal decree for recovery of such interest 
even though he has no subsisting right to get 
a personal decree for the recovery 
of the pincipal. It is hardly necessary 
to add that this is subject to the proviso 
that the mortgagee is not entitled to any 
relief in respect of interest falling due after 
the mortgage debt itself has become irre- 
coverable, because in that event his suit for 
sale itself will be liable to dismissal as bar- 
red by time and no occasion will arise for 
him to apply for a personal decree under 
O. 34, r. 6, C. P. Code. 47 P.L.R. 358 (F. 
B.). Where a mortgage bond provides that 
the mortgage money shall be payable on 
demand, the debt becomes payable at once, 
and limitation begins to run from the date 
of the bond. Where the words are ^‘when 
required by you”, they mean only on de- 
mand. A claim for a supplemental decree 
in a suit for sale must he held barred by 
time where the mortgage bond provides 
that the money shall be paid whenever re- 
quired by the mortgairee, when the suit is 
brought more than six years from the date 
of the bond though within six years of 
the date of notice of demand. I.L.B. (1945) 
Mad. 758=1945 Mad. 157= (1945) 1 M.L. 
J. 233. Mortgaged property sold owing to 
mortgagor’s default in paymg land revenue 
— Sale confirmed — ^Application by mortga- 
gee for setting aside sale — Sale set aside 
by lower Court but confirmed by highest 
Revenue Court — Suit by mortgagee for per- 
sonal decree on ground of loss of security— 
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Limitation — Starting point. I.L.E. (1943) 
Nag. 422=1943 N.L.J. 159=1943 Nag. 178. 
See also 1931 O. 5=7 O.W.N. 1045; 20 N. 

L.J. 42. A suit under sec. 68 of the T. P. 
Act for a personal decree against the mort- 
gagor, on the ground that the security was 
lost as the result of a litigation between 
the mortgagor and a third party, is govern- 
ed by Art. 116 or 120 and the period com- 
mences {i.e.f the cause of action arises) at 
the time when the mortgagor loses the 
property and not when the mortgagee comes 
to know of such loss. 11 O.W.N. 1198= 
1934 O. 415. See also 1936 E. 80; 1936 S. 
14=29 S.L.E. 361; 43 O.W.N. 38=1939 
C. 26; 41 O.W.N. 783=1937 C. 347. Where 
the plaintiff himself repudiates a mortgage 
and sues for the amount advanced under it. 
Art. 116 cannot apply. 1933 L. 581=34 P. 

L. E. 96. The period of limitation appli- 

cable for the recovery of money due under 
a personal covenant contained in a regis- 
teied deed of mortgage, where the mort- 
gaged property has been sold and the claim 
is for deficiency, is six years under sec. 116. 
36 O.W.N. 117=1933 C. 268; and not three 
years under Art. 66 or 67. 52 M. 105=56 

M. L.J. 10 (F.B.)=1929 M. 53; 35 O.W.N. 

1030=133 I.C. 101=1931 C. 801 (1); 140 

I.C. 387=1932 L. 592. See also 68 O.L.J. 
109=43 O.W.N. 38=1939 0. 26; 5 O.W.N. 
1128=114 I.O. 813; 1928 M. 1124=55 M. 
L.J. 506; 5 O.W.N. 836=1928 0. 465; 6 
O.W.N. 974; 1934 L. 765; 1935 B. 203=.37 
Bom.L.E. 170. Limitation for enforcing 
the relief starts from the date of the mort- 
gage. 140 I.C. 387=1932 L. 592. See aUo 
50 L.W. 889=1940 M. 233 (Passing of de- 
cree on mortgage does not affect right to 
enforce covenant in the mortgage deed). 
172 I.C. 75=1937 E. 484. But where the 
mortgage deed provided that the mortgagee 
would "be entitled to recover the amount 
after 4 years, limitation for the personal 
relief would be six years from the date 
when the mortgage money became payable. 
1933 L. 329=144 I.C. 738. See also 1936 
S. 14. 43 C.W.N. 38=1939 C. 26. Where 

a suit is instituted more than six years after 
the making of the mortgage, and the mort- 
gage money is payable on demand, a per- 
sonal decree is barred. 51 A. 473=1929 A. 
139. See also 1930 L. 993=129 I.C. 201 (A 
suit brought after six years after the first 
default was held barred). As to the ope- 
ration of the article in favour of a person 
not a party to the contract on which he sues, 
see 9 I.C. 988; on appeal, 41 C. 13=17 
O.W.N. 1143; see also 4 M.H.C.E. 366 (Ee- 
gistered pro-note endorsed to plaintiff). 
Whether signature of defendant is neces- 
sary to attract the operation of the article, 
see 25 M. 55; 35 C. 683; 17 O.W.N. 1143 
=41 0. 137; 20 C.W.N. 408=31 I.C. 394. 
Article applies to an action for breach of 
duty declared by sec. 108, T. P. Act. 6 P. 
606=101 I.C. 707=1927 P. 248. A suit 
by one partner for partnership accounts 
(without a prayer for dissolution of part- 
nership) based on an express agreement be- 
tween the partners to render accounts and 


to distribute the profits annually is govern- 
ed by Art. 120 and not Art. 89 or Art, 100,. 
or Art. 116. 29 N.L.E. 34=1933 N. 127. 

Article is not applicable to suit by purcha- 
ser for refund of purchase money in respect 
of sale by him at Court auction when the 
sale proved infructuous. 28 Punj.L.E. 74. 
See also 18 P. 654=1940 P. 81 (Suit by 
dispossessed lessee for return of pre- 
mium paid and for damages when dispos- 
session was due to want of title in lessor). 
The suit was to lecover arrears of main- 
tenance due to plaintiff’s mother up to the 
date of her death. A prior suit by the 
mother had been compromised and by that 
compiomise, the annuity had been charged 
on certain properties and the security bond 
registered. The plaint in the present suit, 
however, contained no reference to the 
security bond; it was simply a claim for 
money due on account of arrears of main- 
tenance with interest. Seld, that the suit 
was not governed by Aii. 1113 and that the 
peiiod of limitation vas only three years^ 
146 I.C. 1033=1934 P. 244. Vendor and 
vendee — ^Vendor fading to discharge mort- 
gage on property as agreed to under sale — 
Suit on mortgage — Sale of properties re- 
sulting in dispossession of vendee — Suit by 
latter for damages — ^Limitation — Starting 
point — ^Measure of damages. 1943 Mad* 
150= (1942) 2 M.L.J. 617. 

Arts. 116 and 89: Applicability— Suit 

FOR MONEY BASED ON REGISTERED POWER OP 
ATTORNEY. — ^A registered power of attorney 
executed in favour of the defen "^ant was 
in the following term«: — ^^We hereby autho- 
rise our said attorney to withdraw and re- 
ceive payment and pay and make over 

to us in proportion to our respective shares 
as above set forth such amount out of the 
said sum of Es. 10,000 as is due thereto 
■within a week of the encashment of the 
said cheque”. The plaintiff who was one of 
its executants sued to recover his share of 
the money received by the defendant on 
the authority of the power of attorney. 
Steld^ that the suit was governed by Art. 
116 and not by Art. 89 as the terms of the 
power of attor'-ey const* tuted an express 
contract in writing registered to make pay- 
ment and the defendant was liable to pay to 
apai t from any basis of agency. LL.E. 
(1943) 1 Cal. 578=1944 Cal. 106. 

Breach op Covenants conta ned in regis- 
tered Deed. — ^Where a contract is in writ- 
ing and registered, a suit for breach ^ of all 
covenants expressed or implied therein is 
covered by this article. 27 C.W.N. 1025= 
1924 0. 148; 14 N.L.J. 125 (F.B.)=1932 

N. 5; see also 17 L.W. 254=1923 M. 392; 
22 L.W. 704=49 M.L.J. 668=1926 M. 255; 
21 M. 8; 25 M. 587=12 M.L.J. 249; 38 M. 
1171=27 M.L.J. 517; 12 C. at 481; 45 

B. 955=23 Bom.L.E. 325=61 I.O. 70; 52 
I.C. 269; 43 M.L.X 64=1923 M. 28; 50 

I,C. 673 (M.); 140 I.C. 805=37 L.W. 497 
=64 M.L.J. 336=1933 M. 126; 31 I,C* 

877=11 N.L.E. 186; 88 I.C. 699=1926 N. 
109; 8 P. 432=1929 P. 388; 1929 M. 775; 
1929 A. 293=51 A. 651; 57 C. 683=1930 
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O. 568; 1931 L. 448=13 L. 1; 167 I.C. 809 
1929 A. 293=51 A. 651; 57 C. 683=1930 
=1937 R. 39 (Suit for breach of covenant 
for title contained in sale deed). As to 
suit on a covenant to indemnity in a sale 
deed^ see 40 A. 605=48 I.O. 18. As to 
suit for recovery of periodical payments 
due by a usufructuary mortgagee to the 
mortgagor under an agreement contained in 
the mortgage deed, see 40 I.O. 594. See 
ulso 1937 N. 246=I.L.B. 1938 N. 48 (Suit 
for unpaid purchase money due under regis- 
tered sale deed). See also 5 P. 753. A 
suit by a vendor against vendee for breach 
of covenant by the latter to pay a mortgage 
debt of the vendor out of the sale price 
falls within Art. 116. 1935 A.L.J. 279= 


1935 A. 411=57 A. 797; 34 A, 429=9 A. 

L.J. 534=14 I.O. 244; 87 I.O. 804=1925 
A. 488. See also 29 N.L.E. 298=1933 IT. 
379; 17 P. 751=1939 P. 194. The start- 
ting point is not the date of the deed nor 
the date when the fact of non-payment 
came to vendor’s knowledge, but the date 
when vendor himself was obliged to pay the 
debt and thereby incurred loss. 1935 All. 
431. But see 60 C. 761=146 I.C. 863=1933 
■0. 641. As to suit by creditor to recover 
the debt from the vendee under such cove- 
nant, see 41 0. 137=17 C.W.3Sr. 1143. Suit 
for damages based on a clause of indem- 
nity or on a covenant for title and quiet 
possession contained in a registered sale 
deed is governed by Art. 116. 1929 L. 388; 
1921 L. 260=2 L. 316. See also 1929 M. 
775. Where it was declared that certain 
property could not be sold in execution of 
a de^r^e obtained by the plaintiff on his 
mortgage deed and the decree became there- 
by infructuous and a suit for a simple 
money decree having been barred on that 
date the plaintiff sued for damages for 
breach of covenant for indemnity con- 
tained in the mortgage deed. Meld, that 
the suit was governed by Art. 116 and not 
by Art. 62 or 97. Meld, fwrther that the 
suit was in time whether it was reckoned 
from the date of the objection to the plain- 
tiff’s execution or the date of the decree 
nullifying the decree in favour of the plain- 
tiff. 1932 A.L.J. 317=1932 A. 358. See 
also 17 P. 751=1939 P. 194. Where an 
agent has undertaken by a registered agree- 
ment to re-pay the amount found to have 
been misappropriated by him within a 
month of the ascertainment of the amount, 
a suit by the principal for the recovery of 
the misappropriated amounts is governed 
by Art. 116. 44 C.W.N*. 793=1941 0. 257. 


Suit to enforce payments of Govemmeni 
revenue and under-proprietary rent based 
on registered conveyance of immovable pro- 
P«rty in lieu of maintenance falls withir 
this article. 1929 O. 311=6 O.W.N. 431. 
rSTARmo Point op Limitation.-— It dep 
^ the article under which the suii 
^uld have fallen had the contract not beer 
T^stexed, whether under special article oi 
mdw iteadmuy Ait, 116. See 15 OX 

f ' ^ A pCa the immeioa! 

repoafted d.ecasi(ni% this arti<de has been read 


along with other special articles which 
would apply if the contract is not registered 
for which, see under the respective articles.] 
In a suit to recover compensation for the 
breach of contract to indemnify the vendee 
against the claims of a mortgagee, the start- 
ing point is the date when the purchaser is 
compelled to pay off the prior mortgage 
under Art. 83 read with the article. 1921 
L. 260=2 L. 316=64 I.C. 431. But see 
60 C. 761=146 I.C. 863=1933 0. 641. In 
a suit for damages for breach of a covenant 
of title, time begins to run from the date 
of the breach of the covenant. 1921 B. 252 
=45 B. 955=61 I.C. 70; 8 P. 432=1929 P. 
388; 50 L.W. 889=1940 M. 233. That is 
from the date when it is found that the 
vendor had no title or the purchaser is dis- 
possessed of the property in consequence 
thereof. 133 1.0. 76=1931 S. 141. See 
also 1932 N. 5=14 N.L.J. 125 (P.B.); 41 
L.W. 728=68 M.L.J. 588=1935 M. 636. 
Where the purchaser could not get pos- 
session of some of the lands sold, and his 
suit against the person in possession was 
dismissed, limitation for a suit for damages 
against his vendor would start only from 
the date of dismissal of the suit against the 
stranger in possession. 64 M.L.j. 336= 
1933 M. 126. As to starting of limitation 
for a suit by a purchaser from an auction- 
purchaser who undertook to obtain delivery 
of possession from Court and give posses- 
sion to him daiming possession of the pro- 

r ;y or return of consideration, see 1933 
153 =143 I.C. 504. But where the vendor 
admittedly had no title to the property and 
the vendee had not been put in possession, 
a suit for the recovery of the purchase 
money must be brought within 6 years from 
the sale deed. 1925 B. 440=49 B. 696= 
27 Bom.L.B. 637; see also 31 I.C. 877=11 
N.L.B. 186; 25 L.W. 11=1927 M. 273; 38 

M. 887; 38 M. 1171=27 M.L.J. 577; 35 
M. 39; 17 L.W. 254=1923 M. 392; 29 M. 
L.J. 454=31 1.0. 179; 88 1.0. 699=1926 

N. 109; 21 1,0. 740; 1930 S. 12=118 LC. 
203. See also cases cited under Art, 97 
on the point. A suit for refund of purchase 
money under an invalid sale is governed by 
this article and time runs when the defect 
in title is discovered. 8 P, 432=1929 P, 
388; 1930 S. 66. See also 137 I.C. 61= 
1932 N. 3. Plaintiffs wrongly pajdng de- 
fendants to redeem mortgage — Third ^ per- 
son obtaining foreclosure decree — ^Plaintiffs 

paying him to redeem mortgage — Suit to 

recover money wrongly paid to defendants. 
1935 O. 378=11 Luck. 110. Where the ag- 
reement is that a debt due to a third party 
should be paid and it is not so paid, the 
starting point of limitation is the date when 
the vendee repudiates his liability or the 
date when the payment of the debt is made by 
the vendor himself or the performance of the 
contract is rendered impossible. 8 P. 860. 
See also 33 Bom.L.B. 136=133 I.C. 267= 
1931 B. 366. Time runs in such a ease from 
the date when the vendor is actually damni- 
fied. 14 L. 380=1933 L. 109; 33 BomX. 
B. 136. See also 144 1.0. 362=1933 L. 793 
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Description of suit, 

Period of limitation. 

Time from which period 
begins to run. 

117. Upon a foreign judgment as 

[Six years] 


The date of the judgment. 

defined in the Code of Civil Proce- 
dure, 19)8 

II8 T' obtain a deHarafion tbat 

*[Stx vear<5] 


tbe adnptioil 


LEG. REF. 

1 Substituted by Act XI of 1923, see. 2 
and Sch. I, for 'Qlitto”. 


=1930 P. 46=14 L. 646. (34 A. 429, Diss.). 
Where vendor’s properties are sold in exe- 
cution of a decree obtained by a creditor, 
whose debt had been directed to be paid by 
vendee, the starting point of limitation for 
a suit by vendor for the purchase money is 
the date of the sale of the properties when 
the vendor actually suffered loss, 64 M.L. 
X 526=1933 M. 424=56 M. 724. Under 
Art. 116 time begins to run from the date 
of breach of contract under a registered in- 
strument. Where no time is ftsed for pay- 
ment, it runs from the date of the deed it- 
self and a suit brought more than six years 
after the date is barred by time. 1929 A. 
776. Vendor and purchaser — ^Amount kept 
with vendee to pay previous mortgage-— 
Surplus to be paid to vendor — Claim for 
surplus. Meld, that Art. Ill is not appli- 
cable to the case but Art. 116 is applicable 
and the period would commence from the 
date of the breach, i,e., where for the first 
time in the suit instituted by the vendee 
for redemption, the Court of first instance 
would find that a smaller sum than the 
amount left with the vendee was due. 11 
O.W.N. 691=1934 0. 240=10 Luck. 26. 
*V^ere a registered kabuliyat expired on 
31st March, 1922, and the lessee sued to 
recover damages irom the lessor on 30th 
April, 1925. Meld, that the suit was bar- 
red by Art. 115. 19'32 C. 85=58 0. 930= 

133 I.C. 179. As to continuing or succes- 
sive causes of action, see under Art. 115, 
In a Te'ha'ti bond there was a personal cove- 
nant to repay on a certain date and in addi- 
tion, there was a clause regarding disposses- 
sion which gave the mortgagee the right to 
realise from the mortgaged property from 
ithe person of the mortgagor and from his 
other properties, if he was dispossessed 
from the rehan property. The mortgagee 
sued basing his cause of action on 

dispossession and after sale of the 

mortgaged property in execution of 

his decree applied for a personal de- 

cree for the balance. Meld, that 
this article applied, and that on the mort- 
gage deed as it stood, the dispossessicm. was 
as much a cause of action in a registered 
deed giving rise to limitation under Art. 
116 as the cause of action of failure to 
pay on the date fixed in the bond and that 
the starting point for limitation was the 
date of dispossession, 13 P. 228—1934 P. 
578. Where possession was not ^ven to 
the lessee in accordance with the terms of 
a lease deed, and the lessee sued to recover 


the advance paid by him, held, that the 
breach of the covenant to deliver possession 
occurred from the commencement of the 
lease and that it was not a continuing 
breach. 138 1.0. 119=1932 M. 225. See 
also 1939 P.W.N. 220. Where a sale was 
declared void by the Court and the vendee 
sued to recover the purchase price and re- 
lied on an express covenant in the sale deed. 
Meld, that the suit was governed by Art. 116 
and time commenced to run from the date 
when the sale was declared void by the trial 
Court and not from the date when such 
decision was afSrmed in appeal. 148 1.0. 
825=1934 L. 305 (2). Sons impugning 
sale deed by father — Trial Court 
granting them decree followed by deli- 
very of possession — ^Decree ajSSirmed on 
appeal — Suit by vendee for refund of price — 
Ininitation — Starting point. 156 I.C. 177 
=1935 A. 786. Moragage by Hindu father 
for antecedent debts and for fresh cash 
advances — Suit against son after death of 
father — ^Limitaition. See 40 Bom.L.B. 381= 
1938 B. 295. 

Art. 117: APPLiOiBiiiiTy. — See 8 L, 54 
=102 LC. 523=1927 L. 200 (2). Under 

Art. 117 a suit if filed in British India on 
a foreign judgment, is in time, notwith- 
standing that under the law of the foreign 
state where the decree was obtained, execu- 
tion of the decree in that state is barred 
by time. The law applicable to the place 
where the suit is brought is applicable. The 
law of the place where the obligation arose 
need not be consi'^ered. Art. 117 deals only 
with the period of limitation. It does not 
create a right to sue. In India a foreign 
judgment its^ forms a cause of action 
and a suit can therefore be based on it, and 
it has to be filed in six years. I.L.B. (1939) 
B. 639=41 BomX.B. 1084=1939 B. 522. 
The "date of the judgment” in Art. 117 is 
the date of the decree, and if there is the 
decree of the appeal Court, it that decree 
which is the starting point for counting 
the period of limitation, and not the de- 
cree of the original Court. I.L.B. (1939) 
B, 639. See\lso 1933 M. 511=65 M.L,J. 
572=56 M. 951. Where the Baroda Court 
passed an order calling upon the contribu- 
tories to pay Bs. 20 per share, and a date 
was fixed for the payment of the call 
money and the liquidators were authorised 
by the Court to file suits against ^ cpntribu* 
tories residing outside the jurisdiction of 
the Baroda State. Meld, that it was not a 
suit on foreign judgment, and is therefore 
governed by Art. 120. 17 L. 341=1945 

L. 975 reversing 1935 L. 553. 

Art. 118,— Alt. 118 applies only to a 
suit under sec, 42, Specific Belief Act, for 
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Description of suit. 

Period of limitatiod. j 

Timt from which period 
bee n'; to run. 

an alleged adoption is invalid, or 
never, in fact, took place. 


becomes known to the plaintiff. 

119. To obtain a declaration that 
an adoption is valid. 

* [Six years] 

When the rights of the 
adopted s( n. as such, are in- 
terfere d "w it h 


LEG. REF. 

1 Substituted by Act XI of 1923, sec. 2 
and Seh, I, for 


a declaration that an adoption is inyaUd 
or that it did not take place, and not to a 
suit for possession of immoyable property. 
183 1.0. 853=1939 L. 135. Art. 118 gives 
a right which is strictly limited to a period 
of six years to the then representative of 
the reversion to obtain a declaration that a 
particular adoption is untrue or invalid. 
If no suit is filed within the period of six 
years, then no succeeding reversioner can 
file any such suit. But it cannot apply when 
specific allegations of fraud are made by a 
succeeding reversioner against the previous 
reversioner and against adopted son. No- 
thing can deprive a succeeding reversioner 
of his present right of action based on fraud 
which he asseits between the adopted son 
and the presumptive reversioner who brought 
the prior unsuccessful suit. 57 L.W. 500 = 
1914 M.W.N. 582 =(1944) 2 M.L.J. 214= 
1945 Mad. 33=I.L.R. (1945) Mad. 450. A 
suit for possession by reversioner of the first 
adopted son allegbig the second adoption of 
the defendant is invalid as having been made 
after the power to adopt has become extin- 
guished under Hindu Law, if brought after 
six years, is barred by this article. 41 B. 
728=41 10. 845. See also 40 P.L.R. 660= 
1938 L. 193; 8 Cut.L.T. 96. 

Starting Point of Limitation. — See 15 
L. 645=1934 L. 274 (2). Where plaintiff 
gives prima facie evidence of his want of 
knowledge the defendant must prove know- 
ledge at a particular date when it is alleged 
limitation began to run. 1 L. 608=59 I.C. 
124. See also 8 Cut.L.T. 96; 9 I.C. 163; as 
to onus of proof. Time runs from the time 
When adoption comes to the knowledge of the 
next reversioner. 44 M. 218=1921 M. 380 
=39 M.L.J. 621; 24 M. 405; 29 M. 390. 
See also 28 I.O. 632=2 L.W, 377. Under 
Art. 118, the starting point of limitation 
will be the time when the alleged adoption 
became known to the plaintiff. If a person 
who is setting up a ease of adoption begins 
to proclaim the alleged adoption soon alter 
the death of the adoptive father and if the 
person challenging the adoption is aware of 
Sttch allegation, the period of limitation in 
such a ease will begin to run immediately 
after the latter comes to know of the allega- 
tion even though the alleged adoption never 
has taken place. 8 Cut. L.T. 96=1943 Pat. 
68 . 

Ajrts, 118 ANp lid. — ^Apply only to a suit 
for declaration in respect of an adoption and 
not to a suit for possession. 45 A. 1=20 A. 


LJ*. 814; 1923 A. 361; 48 M. 1=1925 M. 
497; 46 A. 637=87 I.C. 938=1925 A. 79; 
1927 P.C. 229=53 M.L.J. 301; 51 I. A. 220 
=48 B. 411=46 M.L.J. 598=1924 (P.C.) 
137; 1924 N. 142; 44 P.R. 1911=11 I.C. 11; 
11 C.P,L.R. 49; 81 P.R. 1914=25 I.C. 429; 
30 M. 308=17 M.L.J. 182. But see confra 
41 B. 728=41 1.0. 845; 37 B. 513=20 I.C. 
162, [24 B. 260 (F.B.) held to be good law 
even after 28 A. 727 and 39 0. 418 (P.C.) 
infra]. Compare the Privy Council judg- 
ment in 48 M. 883=52 I.A. 322=49 M.L.l*. 
769=1925 P.C. 249 (P.C.). This article will 
not apply to a suit for possession of immov- 
able property by the adopted son, even if it 
is necessary to decide in the suit whether 
the adoption was or was not valid. 58 B. 
280=1934 B. 110, A suit by a Hindu widow 
to recovei possession of the estate of her 
deceased husband from the defendant who 
claimed to be the adopted son of the deceas- 
ed is not governed by Art. 118, and is in 
time if brought within twelve years from the 
death of the husband. 35 C.W.N, 465=1931 
P.C. 84=60 M.L.J. 619 (P.C.). Suit to set 
aside adoption and for possession is govern- 
ed by Art. 118. 6 P. 506=1927 P. 145. 

Adoption — Declaration of invalidity of — 
Suit for — Limitation — Presumptive* rever- 
sioner — ^Death of, within period of limitation 
— ^Reversioner next in grade a minor at time 
of— Suit by, within 3 years after attaining 
majority — ^If in time — ^Point referred to 
Full Bench but not decided by it. 52 M. 
620=1929 M. 577=56 M.L.J. 760 (P.B.). 

Suit for declaration that alienation by adop- 
tee not binding on reversioners — Suit subs- 
tantially for declaring invalidity of adoption 
— ^Art. IIS’ applies. 3929 L. 579. Omission 
to bring within the period prescribed by 
Art. 118 a suit for declaration that an alle- 
ged adoption is invalid is no bar to a suit 
by a reversioner for possession of the pro- 
perty on the death of the limited owner. 
39 c. 418=39 LA. 19=22 M.L.J. 240 (P.O.); 
8 L. 48=1926 L. 655; 52 M.L.J. 711=1927 
M. 674. Suit to declare invalidity of adop- 
tion — ^Knowledge of alleged adoption for 
over 6 years — Suit is barred by Art. 118. 
1927 P.C. 229=53 M.L.J. 301 (P.C.). See 
also 28 A. 727=33 I.A. 156=16 M.L.J. 
440=1922 B. 223=46 B. 776 (F.B.). [34 A. 
8 and 24 B. 260 (F.B.) to the contrary are 
not now good-law] ; 1930 L. 438. 

Art. 119. — [/See also under Art. ^ 118]^ — 
Where adoption is challenged and rights in- 
terfered with, suit to establish adoption must 
be brought within 6 years from the date of 
such interference. 43 B. 63=47 1,0. 639 
(2) ; What amounts to interference under 
the article. 1 R. 186=1924 R. 34. Some- 
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Description of suit. j 

Period of limitation 

Time from which period 
begins to run 

120. Suit for which no period of 
limitation is provided elsewhere in 
this schedule. 

^[Six years] . . | 

When the right to sue 
accrues. 


1 Substituted bv Act XI of 1S23, see. 2 
and Seh. I, for ^itto”. 


thing incompatible with the lecognition of 
the adoption must be proved. 58 I.C. 394 
=22 Bom.L.E. 974. Where in a suit for 
possession, the adoption is denied, the suit 
is governed by Art. 144 and not by this 
Article, 81 P.R. 1914=25 I.C. 429; 58 B. 
280=1934 B. 110. See also cases cited 
under Art. 118. 1924 N". 142. 

Art. 120 : Scope. — Art. 120 is applica- 
ble only where no other article covers the 
suit. U I.C. 19; 28 I.A. 148=24 A. 17 (P. 
C.); 1933 L. 581; 50 I.C. 6; 20 I.A. 155= 

21 C. 157 (P.C.); 26 C. 564 (P.B.); 34 M. 
167=20 M.L.J. 189; 3 A. 170; 37 M. 381= 

22 M.L.X 485; 36 I.C. 418; 1930 O. 395; 

346 I.C. 939=1933 L. 615; 24 M.L.J. 184; 
31 1.9. 335; 35 LC. 98 (M.)=35 M.L.jr. 257. 
Wording of plaint so as to escape Art. 91 
will not bring the suit under Art. 120. 37 

A. 610=29 I.C. 968. Art. 120 applies to all 
declaratory suits. 27 A.L.J. 794=1929 A. 
529. Alienation by Hindu widow — ^After- 
born reversioner — Suit for declaration of his 
rights — G-overned by this Article: 16 P.L.T. 
236=1935 P. 256. Starting point (J6« ?.). 
Coparcener excluded from enjoyment — §uit 
for declaration and injunction. This article 
is applicable and not Art. 127. 1935 Pe«h. 

95. 

fc^TARTING POINT OF LIMITATION. — Time THUS 
when the light to sue first accrues. See 30 
M.L.J, 104, i.e., when it accrues to the plain- 
tiff or his predecessor-in-title and not when 
it accrued to one through whom the plain^’iff 
does not claim. 22 A. 33 (P.B.); 37 A. 195. 
The starting point is the date on which the 
circumstance entitling the plaintiff to have 
his interests guarded first comes to his know- 
ledge. 12 L. 262=1931 L. 70 (2)=130 I.C. 
778. See also 20 P.L.T. 303 = 1939 P. 548. 
The words '^when the right to sue aecrues^^ 
may be taken to mean when the cause of 
ac 3011 aiises. The cause of action would 
comprise the facts which have necessarily to 
be pro^ved in order to entitle the plaintiff 
to the relief asked for by him in a particular 
suit. 1930 M. 173=58 M.L.J. 349. See also 
41 P.L.R. 321=1939 L. 6; 1940 A.L.J. 459 
=1940 A. 424; 1931 L. 70 (2); 1933 L. 270. 
(as to the intei predation of the words). 
There can be no right to sue until there is 
an accrual of the light asserted in the suit 
and its in^iingement or at least a clear and 
unequivocal threat to mfringe that right by 
the defendant against whom the suit is insti- 
tuted. 1930 P.C. 270=57 I.A. 325=59 M. 
L.J, 621 (P.O.); 15 P. 151=17 P.L.T. 131 
O, O, ]V1,““44® 


=1936 P. 323. See also 47 L.W. 438=1938 
M. 193 = (1938) 2 M:.L.J. 434. The expres- 
sion ‘^right to sue’^ means the right to bring 
the particular suit with reference to which 
the plea of limitation is raised. 58 0. 1187 
=58 I.A. 125; 61 M.L.J. 9=1931 P.C. 89 
(P.O.). A suit by an after-born son to de- 
clare moitgage * effected by his father 
void and for setting aside a decree obtained 
on that mortgage must under Art. 120, be 
brought before the expiry of 6 years from 
the date when the light to sue accures, Le., 
the date of the mortgage so far as the re- 
lief by way of setting aside the alienation 
is concerned. 59 M. 667=1936 M. 440=70 
M.L.J. 360. In a suit lor declaiation that 
certain mortgages and sales held in pursu- 
ance of those mortgages are void and "not 
binding on the plaintiff, the plaintiff’s right 
to sue accrues not only when the mortgages 
are created but also when the naortgagees 
bring the mortgaged properties to sale; the 
sales give a fresh star ing point. 15 P. 151 
=17 P.L.T. 131=1936 P. 323, Sale by 
guardian — ^Money left with vendee to be paid 
to minois on attaining majority — Suit oy 
guaidian as leversioner claiming the money. 
Art. Ill does not apply because the plain- 
tiff was not the vendor of the property, but 
had acted merely as the de fao 0 guardian 
of the two minor girls under the Customary 
Law, and the suit is governed by Ait. 120 
and limitation luns fiom the date of the 
death of the younger girl. 1933 L, 860. 

Illustrative Cases — Suits for declara- 
tion OF title to immovable property.— Suit 
by plaintiff in possession for declaration of 
his title to immovable property. Time runs 
when the defendant did the first act pie judi- 
cial to plaintiff’s title. 1900 P.B. 20. See 
aUo 26 C.W.N. 206; 1930 P.C. 270=57 I.A. 
325=59 M.L,J. 621=11 Lah. 657; from th® 
date of denial by defendant of plamtiff s 
title. 61 P.B. 1908. See also 1933 L. 412 
=142 I.C. 606. When the denial comes to 
the plaintiff’s knowledge. 24 B. 533 ;^ 29 M. 
L,J, 574=30 LC. 660; when a decision ad- 
verse to the plaintiff is given by a 
revenue authority. 45 A. 461—1923 A. 500; 
18 B.P. 619=16 L.R. 122 (®ev.). 

IL.B. (1942) M. 562=1942 M. 487— (1942) 
1 M.L.J. 472. When a cloud is cast upon 
plainiiff’s title, 120 I.C. ’ 

1929 A. 529; 115 I.C. 629; 1930 A. 420. In 
the case of a suit for declaration of title 
to the property which is in custodi>a legis 
article is applicable. 35 Bom.L.E. — 
1933 B. 276=145 I.C. 190. If in a suit for 
declaration and possession of immovable 
propertv, the relief foi possession 
is negatived, the fact that posses- 
sion is refused cannot make the suit 
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one for a declaration only so as to 
make it fall under Art. 120 and thus reduce 
the period of limitation otherwise available 
to the plaintiff. 39 Bom.L.!E. 224=1937 B. 
244. A suit which is confined to a mere 
declaration of title and is neither in form 
nor in substance a suit for possession of ini' 
movable property is governed by Art. 120, 
and not by Art. 142 or 144. 55 L.W. 597 

=1942 A.L.W. 488=44 Bom.L.R. 868=47 
C.W.N. 38=1942 P.O. 47= (1942) 2 MX. 

J. 384 (P.C.). A claim to something or 
some sum of money which had become barred 
would not revive when it has been brought 
into Court. 1933 M. 503=144 I.O. 602=38 
L.W. 194. The right to sue accrues only 
when the defendant infringes or has tmequi- 
vocally threatened to infringe the right as- 
serted by the plaintiff in the suit. 35 Bom. 
L.E. 440=1933 B. 276; 12 P. 727=14 P.L. 
T. 258=1933 P. 250. Where the plaintiff 
sued for a declaration that he was entitled 
on behalf of a math to obtain possession of 
the property which was in cm^o^ia legis and 
held by the administrator and for an in- 
junction restraining the defendants from 
recovering possession and from asserting 
their claim. Eeld, that the plaintiff having 
claimed in his own right, time commenced 
to run from his installation to the office. 35 
Bom,L.R. 440=1933 B. 276. Snit for deel- 
ration of title and that plaintiffs are in pos- 
session of underground rights. See 52 I.A. 
109=4 P. 244=48 M.L.X 328 (P.C.). Suit 
for declaration that the property mortgaged 
to defendant is plaintiff^s property. 52 I.O. 
646=17 A.L.J. 973. A suit for declaration 
by a co-sharer in possession is not barred, if 
brought within six years from an attempt to 
oust him from possession. 32 PXJt. 731 
=1932 L. 81. See also 14 L. 267=1933 L. 
704 (F.B.),- 41 C.W.N. 1090= 67 O.L.J, 74. 
A person in possession is not bound to bring 
a declaratory suit on any and every possible 
invasion of his title and suit brought within 
six years of the last of such invasion is in 
time. 3 L. 43=1922 L. 94; 43 1.0. 175 (A.); 
79 P.E. 1917=42 I.O. 346; 1930 N. 92; 115 
XC. 629 (A); 1933 L. 53=145 I.O. 241; 
1939 L. 428; 1938 L. 318; 1940 L. 164. 

When the plaintiff remains in possession, 
though frequent successive threats and at- 
tacks on his title are made by the defendant, 
his title is not extinguished and so long as 
his title subsists, he has right to sue for 
declaration and his suit would be considered 
to be within time if he makes a threat or 
attack made within six years, the foundation 
of his suit. r.L.B. (1939) 1 C. 349=43 C. 
W,N. 57=1938 C. 804. See also 1939 L. 
428; 1938 L. 227; 12 Luck. 371=1936 O. 
387. It is wrong to say that the period of 
limita+ion for a suit for declaration of right 
begins to run when the right to sue accrues 
and that it is immaterial whether the plain- 
tiff has knowledge of it or not. Unless the 
plaintiff knows that there is any infringement 
of his right, it cannot be said that any right 
to sue accrues to him. A suit for deckbration 
of right catmot be said to be time barred 
so long as the plaintifl has a subsisting tide 


to the property. Each invasion of rights 
gives him a fresh cause of action. The mere 
act of forbearance in respect of a previous 
action on the part of a person in possession 
cannot debar him from instituting a suit later 
on when a fresh invasion is made against his 
title which gives him an independent cause 
of action and the mere making of an adverse 
entry in the village records cannot be said 
to have actually disturbed the plaintiff's 
title if he still continues in possession. 17 
Luck. 805=1942 Oudh 374. Every notice of 
ejectment is a fresh invasion of title and 
gives rise to a fresh cause of action. 6 L. 
132=89 1.0. 299=1925 L. 391 (2). A suit 
by plaintiff for a declaration that he alone 
was entitled to succeed to his father’s pro- 
perty and that the defendant had fraudulent- 
ly procured the entry of his name in the 
revenue records is governed by Art. 120 and 
the cause of action arises when the fraud 
becomes known to the plaintiff. 148 1.0. 
776=1934 L. 574. A suit by the plaintiff 
for correction of an entry in the jamabandi 
papers is governed by Art. 120. The cause 
of action accrues when the entry is made in 
the jamabandi for the first time. Neither 
the opposition to an attempt to change the 
entry in plaintiff’s favour nor the fact that 
his attempt to enter a correction in the jama- 
bandi failed furnishes a new cause of action. 
There must be some attempt on the part of 
the opposite party to oust the plaintiff from 
possession in order to give the plaintiff a 
fresh cause of action. Nor does the prepara- 
tion of a new jamabandi give the plaintiff a 
fresh cause of action. 210 I.O. 385= (1943) 
Pesh. 84, Suit for declaration of title and 
correction of entry in the revenue records is 
governed by this article, 9 I.C. 804 (a); 20 
1.0. 262 (C.); 1929 L. 379; 1930 L. 284 (2). 
There is a conflict of rulings as to commence- 
ment of limitation in such cases. All the 
early rulings would be seen collected in. 36 
A. 492=12 A.L.X 810. See also following 
cases: — ^Allahabad. — ^20 A. 35 (F.B.); 31 A. 
9; 20 A.L.J. 231=1922 A. 114 (2); 41 A 
509=17 AX.J. 588; 102 I.C. 172=1927 A. 
597; 1927 A. 148; 100 I.C, 45=1927 A. 396; 
145 1.0. 728=1933 A. 663. Calcutta— 1923 
C. 307; 20 LC. 262 ; 53 I.C. 968=23 C.W. 
N. 883; 1939 0. 749; 25 C.W.N. 1022=1922 
a 251; 34 LC. 702=23 OX.J. 561; 1934 0. 
192. Punjab.— 73 P.W.R. 1918=44 I.C. 912; 
38 P.L.R. 1916; 99 P.WJEt. 1914=23 1.0. 
23 I.O. 458; 53 LC. 595=98 P.L.B. 1919; 
86 I.C. 117=1925 L. 417; 1929 L. 379; 15 
L. *469=1934 L. 134. Oudh.— 23 0.0. 46= 
55 I.C. 893; 22 0.0. 369=54 1.0. 317=17 
Luck. 805. Patna.— 45 1.0. 432=3 P.L,J. 
361; 42 1.0, 397; 41 1.0. 199=2 P.L.J. 557; 
1933 P. 698 (2). Madras.— 42 M.L.X 457= 
1922 M. 184; 1927 M. 568= 52 M.L.J. 323. 
Fresh cause of action gives fresh starting 
point. 98 1.0. 811=1927 A. 148; 150 1.0. 
814=1934 A. 539. See also 13 P, 517. 
Where the plaintiff sues for a declaration 
that the defendants do not possess any under- 
proprietary rights in the lands in suit basing 
his cause of action, on the wrong entry in the 
Settlement Court and not on any fresh in- 
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vasion of his rights made subsequently, the 
limitation in respect of the said cause of 
action begins to run from the date of the 
order of the Settlement Court, (as the wrong 
is then completed) and the fact that the 
plaintiff purchased the lands in suit subse- 
quent to the making of the settlement entry 
cannot stop the running of limitation against 
him. 1937 O. 291=13 Luck. 143. See also 
40 C.W.N. 566=1936 C. 456. A mere entry 
of names in the khewat does not debar for 
ever the person agaiiust whom the entry is 
made from suing for declaration, if six years 
are allowed to expire after the entry. Any 
fresh act which can amount to a fresh inva- 
sion of his right or a fresh attempt to cast 
a cloud on his title would create a new cause 
of action in his favour. 27 A.L.J. 794=1929 
A. 529. See also 115 I.O, 629; 1933 A. 663 
=145 I.C. 728; 153 I.C. 73=1935 A. 174; 

1936 P. 129; 1936 P. 321; 42 C.W.N. 96= 

1937 C. 745; 40 O.W.N. 566=1936 0. 456; 

1940 O. 283=15 Luck. 487; 1937 O. 291=13 
Luc. 143; 164 I.C. 118=1936 O. 387. A suit 
for a declaration will not lie for setting 
aside a mere assertion. A mere declaration 
by a trustee that he proposes to hold the 
property as full owner is not an overt act 
which would start limitation running against 
the beneficiaries of a trust. LL,I&. (1946) 
Lah. 300. The limitation for a declaratory 
suit occasioned by a threat to a person in 
possession of property begins to run when 
that particular threat is unequivocally made, 
and does not accrue from day to day as the 
same threat continues or assumes a more 
menacing aspect. I.L.E. (1945) Nag. 300= 
1945 Nag. 129. The rejection of t& appli- 
cation for correction of entries in revenue 
records give a cause of action, but as a fresh 
invasion of plaintiff’s right occurred when 
the direction was made by the Bevenue Offi- 
cer for partition of the occupancy rights, 
limitation be^n to run from the latter date. 
1930 L. 284 (2). See also 120 I.O. 321=1930 
N. 92. Limitation for a suit for the correc- 
tion of an entry in record-of-rights is six 
years from date of final publication of the 
record of rights. (1 P.L.J. 73, Ref.). 1933 
P. 698 (2); 161 LC. 465=1936 P. 129. Suit 
for declaration of plaintiffs’ exclusive title 
to property and also for declaration that the 
revisional survey entries in record-of-rights 
were wrong — Suit filed after six years — 
Plaintiffs were in exclusve possession of the 
property. Held, that the suit was not for 
the correction of record-of-rights but for 
declaration of plaintiffs’ exclusive title, and 
was not time barred. (1 P.L.J. 73, List.). 
163 I.O. 408 (1)=1936 P. 321 (2). Time 

commences to run from the time when the 
plaintiff’s right was actually infringed. 1934 
C. 192=58 O.L.J. 120. See also 17 Luck. 
805=1942 O. 374. So long as an adverse 
entry in the Revenue Records does not in- 
jure the plaintiff he need not come to 
Court at all and hence a^ plaintiff in a suit 
for declaration that he is an under-proprie- 
tor is not out of time if he institutes the 
suit within 6 years of the injury which the 
entry created namely ejectment. 1942 O. 


346=1942 OW.N. 217. See also 17 Luck. 
805=1942 O.W.N. 225. Where the mu+ation 
entries in the name of the defendants were 
made with the plaintiff’s consent and the 
plaintiff had no grievance until the defen- 
dant’s asseited title on that basis. Held, 
that it was the wrong assertion which con- 
stituted the cause of action for a declaratory 
suit. 144 I.O. 316=1933 O. 283. Plain- 
tiff was in possession of the land which was 
the subject of alienation by will in favour 
of the defendant; mutaton was effected in 
favour of defendant whereupon plaintiff 
sued for declaration of his title. Heldy that 
it was unnecessary for him to bring any suit 
to set as’de the alienation by will as he was 
in posession of the property and* that his 
suit fell under sec. 45, Land Revenue Act, 
and was governed by Art, 120, Limitation 
Act, and not by Sch. I, Art. 1, Punjab Limi- 
tation Act. 15 L. 469=1934 L. 134. See 
also 164 LC- 118=1936 0. 387. A person 
executed a deed of gift of property in 1924 
but did not deliver its possession to the 
donee. Donee got the property mutated in 
his name in 1932. On this the donor brought 
a suit to declare the gift invalid. Held, that 
as possession was never delivered to the 
donee, time for such suit began to run only 
when the donee first attacked the title of 
the donor by getting mutation sanctioned in 
his favour. 161 I.C. 592=1936 L. 49. See 
aUo 1938 L. 671=40 P.L.R. 940. Portion 
of estate — Separate registration — ^Refusal by 
Collector — ^Presh application by owner. 57 
M. 460=1934 M. 373=67 M-L-J. 544. Dis- 
missal of application for correction of jama- 
bandi — Suit for declaration — ^Plaintiff in 
possession— -Starting point. 1935 O. 181. In 
a suit for declaration every fresh denial 
gives rise to fresh cause of action. 1927 L. 
887. The fact that m the written statement, 
the defendant denies the title of the plain- 
tiff does not give rise to a fresh cause of 
action. 115 I.C. 628. Declaratory suit after 
an order of attachment made by a Magis- 
trate under sec. 146, Cr. P. Code. There is 
no continuing wrong in the order and time 
runs from the date of attachment. 85 I.C. 
631=1925 N. 236; 49 C. 544; 1937 M. 787; 
(1937) 2 M.L.J. 296, But see 20 C.W.N. 
481 holding that it is a continuing wrong. 
In 20 A. 142 suit to recover possession 
brought more than 6 years was held to be 
within time under Arts. 142 and 144. Where 
however the Magistrate wrongly put a party 
in possession, a suit for recovery of posses- 
sion against that party is not governed by 
this article hut by Art. 142 or 144. 16 I.O, 
620=16 O.W.N. 1073, Suits regarding claim 
orders in cases of attachment before judgment 
are governed by Art. 120 and not by Art. 11. 
44 M. 902=1921 M. 163=41 M.L.J. 252 
(P.B.); 152 LO. 297=1934 P. 580. Art. 120 
and not Art. 11 or 13, applies to a suit 
brought by an unsuccessful claimant whose 
claim to property attached before judgment 
had been preferred and rejected before the 
decree has been passed. 49 C.W.N. 111=79 
C.L.J. 181=1945 Cal. 449. Art. 11 governs 
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only a suit by decree-holder to declare an 
alienation by his judgment-debtor as fraudu- 
lent after an adverse order has been made 
against him in objection proceeding, and does 
not apply to a suit by other creditors who 
had not attached the property, which is gov- 
erned by Art. 120. 138 I.O. 412=1932 L. 

516. See also 1936 P. 535=1936 P.W.TST. 
779. A suit for a declaration that the plain- 
tiff has sb charge on a certain immovable pro- 
perty is governed by this article. 45 B. 
597=1921 B. 182. Where the land is in the 
possession of occupancy tenants, a suit for 
declaration that the plain'^iffs are entitled to 
collect rents and for an injunction restrain- 
ing the defendant from wrongfully col- 
lecting the same, is in effect a suit for pos- 
session governed by Art. 144 and not Arc. 
120. 34 Bom.L.:B. 1469=1933 B. 26. A 

suit tiled by the Official Receiver for a de- 
claiati^n that the mortgaoe executed by the 
insolv'^nt was sham and nominal is governed 
by Art. 120. An alternative claim made 
•under sec. 53 of the Transfer of Property 
Act will also be governed by the same arti- 
cle. Time begins to run from the date of 
the plaint'ff’s knowledge of the fraudulent 
nature of the transfer. Where the plaintiff is 
the Official Receiver, though he represents 
the body of creditors, it is his knowledge 
that s’-’ould be taken into consideration 
rathei than the kuowle'^ge of this or that 
creditor whi'’h iri'>'ht or might not have rea- 
ched t' e Official Receiver. Theie should be 
knowledge of facts which would invariably 
lead to dehni'^e inference that the transfer 
was made yith an intent to defeat or delay 
creditors. I.L.R. (1946) M. 777=59 L.W. 
52=1946 M.W.K. 86=1946 M. 236= (1946) 
1 M.L.J. 113. 


Other Declaratory Suits. — S uit for a 
declaration of a public right of way. 26 

0. W.N. 587=1921 C. 405. Suit for declara- 
tion of a right to graze cattle — ^Burden of 
proof. 1933 L. 370=144 I.C. 976. Repre- 
sentative suit for declaring certain land, as 
graveyard and for injunction directing de- 
fendants to remove buildings erected there- 
on. 178 I.O. 125=1938 L. 254. A suit foi 
a declaration that water collected on the land 
of the plaintiff belongs to him is within 
time ^’f fled wit’ in six years of the date of 
the act of the defendant, which is the subject- 
matter of the dispute, to avoid which the 
declaration is asked for. Moieover in such 
a ease, so long as the defendant continues 
to dispute theie is a recurring cause of ac- 
tion for the plaintiff. I.L.R. (1945) Nag. 
273=1945 Nag. 106. Suit to have a Muni- 
cipal election declared void. 35 A. 308=20 

1. C. 490; suit for declaration that the de- 
fendant's name as lessee in the lease is only 
benami for the plaintiff. 35 A. 149=18 I.C. 
698, See also 25 C. 49. Suit for declaration 
A ?! alienation of ancestral land by 

plaintiff is not binding on him. 

174=1923 L. 

\ 1 (alienation of tarwad pro- 
perty); 1D6 rc. 35=1927 O. 574. Suit by 


remote reversioner to set aside alienation 
by ECindu w^dow and for a declaration of its 
invalidity. 27 0.0. 173=1934 O. 381; 5 L. 
W. 482=32 I.C. 270; 37 A, 195=26 I.C. 737 
=13 A.LJ. 196; 1 L. 69=55 I.C.924; 15 
P.R. 1916=33 I.O. 161. An allegation of 
collusion of the nearest reversioner wiU not 
bring it under Art. 125. 24 M.L.J. 183 ; 

46 I.C. 202 (F.B.). See also 41 M. 659=35 
M.L.J. 57; 10 M.L.J. 229. So also suit to 
deck re void a gift mfide by a Hindu wi’ow 
in favour of her daughter and a stranger, is 
not governed by Art. 125, but by this article. 
1933 A. 856=1933 A.L.J. 1305. Suit by 
widow of deceased co-parcener against sui- 
viving co-parcener for rendi'*ion of accounts 
Art. 120 apples. 182 I.C. 426=1938 L. 139. 
See also 44 L.W. 208 ; 1936^ L. 49 (Suit by 
donor to declaie gift invalid). Time runs 
from the date of alienation and not when 
the alienation becomes known to the plain- 
tiff. 33 Bom.L.R. 1418; 38 M. 1064=33 1. 
C. 45. After bom reversioners cannot claim 
an extension of time under see. 6 or sec. 7. 
6 L. 405=1925 L. 654. Where the aliena- 
tion was by a Hindu widow of an unrecog- 
nised portion of a bhag and the reversioner 
sued to set aside afer the lifetime^ of the 
widow. Meldj that the alienation being void 
al) initio, the starting point for limitation 
under Art. 120 is the date of the sale-deed. 
32 Bora.L.R. 1013=54 B. 837=1930 B. 545. 
No fresh cause of action aiises when alienee 
fiom -widow ali'^nates. 1929 L. 579. Article 
applies to a suit to set aside surrender by 
Hindu widow. 101 I.C. 275=1927 N. 193. 
Where a suit was tiled for a declaration by 
the deceased’s brother against the widow 
that the property was the joint family pro- 
perty and that mutation in the -widow's name 
was made only for consolation, heli that the 
plain-tiff was not bound to institute a suit 
for, declaration on the basis of the mutation 
entry, for he was not disturbed at all by it 
as it did not throw any cloud on his title 
and that it was not until the defendant ac- 
tually asserted a title by means of filing the 
suit for profits that it became obligatory 
upon him to file the suit and that hence 
limitation for the suit started only from the 
latter date and not from the date of muta- 
tion entry. 1942 O.A. 602=1942 O.W.N. 
744=205 I.C. 520. Claim against a benami- 
dai in respect of moneys received and held 
by him for the benefit of the real o-wner. 
See I.L.R. 1946 M. 306= (1946) 1 

140=1946 M. 248. A suit by adopted son to 
set aside alienations by his maternal grand- 
mother — Cause of action arses from the 
date of the plaintiff's adoption. 38 M. 396 
=20 I.O. 625. 25 M.L.J. 219* 46 I.C. 202 
=41 M. 659=35 M.L.J. 57 (F.B.). Where 
the sons sued to set aside certain alienations 
made by a Hindu father and it appeared 
some of the properties transferred had been 
transferred by gift to the alienor by his 
father. Meld, that the suit related to joint 
family property and was governed by Art. 
120 and not Art. 126. 150 I.C. 963=1934 

L. 397. A suit by a worshipper at a mosque 
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for a declaration that an alienation made by 
the mutawalli of waqf property is" ini^alid 
and not binding on the trust. 2 P. 391 = 
1923 P. 475. Suit by trustee for a declara- 
tion that a mortgage decree was not bind- 
ing on the trust property — Time runs from 
the date of the mortgage suit. 137 I.C, 707 
=1932 M. 589. See also 1933 L. 270. Suit 
to set aside alienation of temple property by 
trustee for private purposes is governed by 
Art. 120 and time runs from the date when 
plaintiff has notice of the alienation. 1928 
M, 837. See also (1937) 1 M.L.J. 91; 1938 
M. 999=48 L.W. 577. (Suit by trustee 
against banker for recovery of trust fun^ 
misapplied by banker in reduction of pri- 
vate debt of co-trustee), A suit for declara- 
tion that a sale by a trustee is invalid is gov- 
erned by Art. 120. 24 I.C. 369=26 M.L.tr. 

537; 1928 M. 837. But where recovery of 
possession is prayed for, the suit would faU 
under Art. 134. 41 M. 124=33 M.L.J. 357 

See also 1936 L. 784. Suit to remove un- 
authorized mutawalli — Art, 120 applies. 41 
P.L.E. 166. Art. 120, does not apply to a 
representative suit on behalf of a commumty 
under O. 1, E. 8, C. P. Code, for a declara- 
tion that a certain property is wakf. It can- 
not be said that the community as such was 
even aware before the institution of the suit 
that their title was in jeopardy, although 
some members thereof learnt about the asser- 
tion of adverse title by the defendant who 
was in possession of the property as muta- 
walli, as that does no^ mean that the asser- 
tion was to the knowledge of the entire com- 
munity. I.L.E. (1946) Nag. 518=1946 N. 
401. A suit for ejectment against the mort- 
gf^ees of property dedicated to an endow- 
ment brought more than six years after the 
dates of mortgages being governed by Art. 
120 is barred. It cannot come under sec. 10 
of the Act as that section expressly excludes 
assignees for consideration. Nor does ^ it 
come under Art. 134 as a Hindu Eeligious 
Endowment does not constitute a trust with- 
in the meaning of the article and secondly 
the suit is not for possession but merely for 
ejectment. (1922 P.C, 123, EeL on.), 165 

I.O. 48=1936 L. 784. As to right to conduct 
festival in temple, see I.L.E. (1941) M. 544 
=1941 M. 498= (1941) 1 M.L.J. 322. A suit 
by a Hindu reversioBer for declaration of 
the nullify of an adoption by the widow. 41 
A. 492=50 I.C. 938. Suit by reversioner for 
declaration about alienation by one of 
two sisters of her share in property inheri- 
ted by them from their father. (1946) 
2 M.L.J. 214=1947 M, 102. Article is appli- 
cable to a suit to set aside a deed as void 
ab iniUo. 26 C.W.N. 479; 50 A. 510=1928 
A. 267=26 A.L.J. 289; to a declaratory suit 
for setting aside a wiU. 27 I.C. 574. Also 
to a suit based on trust created by will. 1929 

L. 834. A suit to avoid an alienation under 
see. 53 of the T. P. Act. 22 L.W, 592; 1926 

M. 66; 2 L.W. 479=29 I.C. 62; 46 Bom.L. 
E. 613. As to when time begins to run in 
such cases whether on the date of the aliena- 
tion or on the" date when the option given 


by sec. 53, T. P, Act, is exercised, see 22 

L. W; 592. See also 7 L.W. 280=44 I.C. 551, 
holaiiig that time runs from the latter date. 
7 Luck. 131=1931 0. 333. The right to sue 
aoerues only when the creditor has a clear 
and definite knowledge of the facts which 
constitute fraud and of its effect upon his 
interests. 132 I.C. 51 = 7 Luck. 131 = 1931 
O. 333. Suit for declaration that razinamah 
decree is void. 47 M.L.J, 801=1925 M, 194. 
Suit to set aside compromise decree against 
minoi. 22 A.L.J. 521=46 All. 575 = 1924 

A. 625. See also 2 L. 164=62 I.O. 794, 

Where a plaintiff does not ask to set aside 
any act by order of an officer of Government 
in his official capacity but only seeks a de- 
claration that his dismissal was not dis- 
missal in the eye of law, the suit is governed 
by Alt. 120. 1943 O.W.N. 118=A.I.E. 1943 
Oudh 368. A suit for a declaration that a 
decree in a previous suit 1 elated to the pre- 
sent suit land and that the plaintiff acquired 
title to it by that decree, is governed by 
Art. 120. 76 C.L.J. 183=A.I.E. 1943 Cal. 

460. Where the suit was for compensation 
based on a contract in the compromise decree, 
held, that the suit was governed by Art. 115 
and not 120. 12 P. 792=1934 P. 7. Suit 

for declaration that attachment and sale are 
illegal and for restitution governed by this 
article. Time runs from the date of sale 
and not from the date of attachment. 36 

M. 383=22 M.L.J. 108; see aUo 60 LC. 529 
(Sale held in contravention of sec. 158 of 

B. T. Act). Suit for declaration of title to 
surplus sale proceeds under the Bengal Land 
Eevenue Sales Act — Time runs when such 
right is denied. 47 C. 331=24 C.W.N. 294. 
For a suit by third party transferee of 
tenure under secs. 12 and 13, Bengal Ten- 
ancy Act, for restraining sale of tenure in 
execution of decrees not binding upon him, 
limitation begins to run when the landlord 
applies for the sale of the tenure and not 
when the decree was obtained, 57 I. A. 214 
=59 M.L.J. 607=58 0. 301=1930 P.C. 193 
(P.C.). Art. 120 governs a suit by a land- 
lord to avoid a transfer of occupancy right 
by a tenant at will, and the period begins to 
run from the date of the testator’s death. 13 
L.L.T. 40. Suit for declaration of right to 
moveable property. 26 M. 410; 20 I. A. 155 
=21 0. 157 (P.C.). Suit fbr declaration 
that defendant is not the son and heir of the 
deceased. 54 LC. 300. Suit for dissolution 
of marriage or declaration of divorce. 8 O.L. 
J. 650=1922 O. 109. See also 22 B. 430; 
1936 A.L.J. 574=1936 A. 454 (suit for dama- 
ges for enticing away plaintiff’s wife). Suit 
for declaration of the plaintiff’s status or 
right under sec. 42, Specific Belief Act. 25 
A. 1 (P.C.); 33 A. 430. See 15 B. 422. See 
also I.LJR. (1939) N. 580=1939 N. 197 (Suit 
for relief under sec. 54, Specific Belief Act 
and for possession of land). Where a com- 
pany rejected the request of the plaintiff to 
have his name entered along with that of 
his son as the owner of certain shares in June, 
1918, a suit brought by the plaintiff for de- 
claration of his title thereto in June, 1924, 
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IS in time, though the shares might have been 
purchased in 1914. 55 B, 447=33 Bom.L.B. 
250=133 1.0. 241=1931 B. 269. Suit by 
tenant against landlord for declaration that 
he is not entitled to collect excess rents: 33 
M. 171. Suit for damages for use and occu- 
pation of shop after notice to vacate. See 
1946 A.L.J. 305 (2) =1947 A. 31. Mortga- 
gor executing a perpetual lease in favour of 
a third party — ^Insufficiency of security for 
the mortgage — Suit by the mortgagee to 
avoid the iease — Suit is governed by 120. 
100 I.C. 728=1927 O. 148. Where the pra- 
yer for declaration is merely ancillary to the 
main relief, the suit is not thereby governed 
by this article . 1924 E. 11: 15 I.C. 545. 

Suit for declaration as to character of parti- 
tion and injvalidity of alienation falls under 
this article. 31 Bom.L.E. 1240. Suit by 
sons for setting aside alienation of their 
father, when vendee was never in possession 
is only declaratory and comes under this 
article. 1929 A. 750 (2). Where the act of 
the Government in respect of which a decla- 
ration and injunction are sought is an act 
which is illegal or ultra vkes and the de- 
claration is sought on that basis, in such a 
ease neither see. 59, Eevenue Eeeovery Act, 
nor Art. 14 applies, but Art. 120 applies. 57 
M. 501=1934 M. 147=66 M.L.J. 715. But 
if the ground of such a suit is not that the 
act of Government was ultra wes or ille^l 
but a mere irregularity which does not viti- 
ate the main proceedings, but relates only 
to some question of detail such as the exact 
amount to be collected or something of that 
land, which does not make the proceedings 
ultra vires, in such a case. Art 14 may apply 
or in a case falling under the Eevenue Re- 
covery Act, even sec. 59 Eevenue Eeeovery 
Act, may apply. 1934 M. 147. Where the 
Government has acquired the land and has 
paid the money to one who was apparently 
entitled to it, a suit by a person who has 
also got interest in the land and claims the 
money paid by the Government is governed 
by Art. 120 and not by Art. 17 or Art. 62. 

1935 P. 42. Suit against Secretary of State 
to declare as ultra vires an order of forfei- 
ture. 16 B. 455. See also 47 M. 572=47 M. 
L.J. 35=29 O.W.K 365=1924 P.C. 150. 
Suit by Zemindar against Government — 
Prayer for declaration that enfranchisement 
of service inam was not valid and binding 
— ^Limitation — Starting point. 58 M. 141= 

1936 M. 313=68 M.L.J*. 409. Suit to set 
aside Government Order rejecting objections 
to the marking of the plaintiff^s lands in the 
patfa and excluding certain others, and for 
declaration of his right. 47 M. 572=1924 
P.C. 150=47 M.L.J. 35. Suit for declara- 
rion as to land being held rent free — ^Prayer 
for possession and injunction added but un- 
necessary falls under this article, the start- 
ing point of limitation being the date of the 
institution of rent suits. 1929 C. 417=49 
Ox.!*. 281. The plaintifE^s suit for declara- 
tmn that defendant was only an annual ten- 
ant and not owner as alleged to have been 
‘averted by him i$ governed by Art. 120. (31 
A. 9, PolL). 118 LC. 62=1929 K 124. The 


plaintiffs alleged that the order by the Collec- 
tor disposing of the suit lands in favour of 
the second defendant was null and void, 
that the plaintiffs being the owners of the 
adjacent land and the grant being of alluvial 
land, the grant should have been made to 
plaintiffs under sec. 63 of the Bombay Land 
Eevenue Code. The suit was for declaration 
against the Secretary of State and for pos- 
session as against his grantee. Held, the 
relief regarding possession could not be 
awarded in this suit: that it was really a 
suit for declaration and injunction and go- 
verned by Art. 120 and not by Art. 144. 33 
Bom.L.E. 772=55 B. 447=1931 B. 369. See 
also I.L.E. (1941) M. 587=1941 «M. 428= 
(1941) 1 M.L.J. 374=199 I.C. 693. Suit 
against directors for compensation— Misbad- 
ing prospectus— iSee 57 L.W. 546=1944 2 M. 

L. J. 286. Suit for damages against directors — 
Misleading prospectus issued by them — See 
57 L.W. 312=1944 M. 431. Where it was 
proved that the gfuardian ad litem was guilty 
of gross negligence in the conduct of a suit 
and the minor sued after attaining majority 
for a declaration that the decree was not 
bindmg on him. Held, that Art. 120 was 
applicable and that limitation commenced to 
run, not the moment the decree was passed, 
but only when the gross negligence of the 
guardian became known to the plaintiff. 1930 

M. 173=58 M.L.J*. 349. See also 33 Bom* 
L.E. 1033=1931 B. 500; 1936 M.W.N. 351 
—1936 M. 804. Where a guardian sells im- 
movable property belonging to a minor with- 
out the sanction of the Court and executes 
a second sale with the permission of the 
Court, the later transferee can sue for pos- 
session outright and need not expressly sue 
ito have first sale set aside. To such a case 
Art. 120 and not Art. 91 applies. 34 O.W. 
357. 948=58 C. 128=1931 C. 131. See also L 
L.E. 1940 M. 27=1940 M. 106 (suit for 
money advanced by guardian for necessaries 
of minor). Where funds subscribed by a 
large number of persons are held in trust 
for a particular purpose, which fails or 
comes to an end, there arises a resulting 
trust of such funds as remain, in favour of 
the contributors or subscribers or, if they 
are dead, their personal repesentatives. The 
fact that the funds are held by one of the 
subscribers who undertakes to pay interest 
on the funds would not be inconsistent with 
the transaction being in the nature of a trust 
and would not make it a deposit or constitute 
the holder a banker. A suit by a contribu- 
tor to recover his share is governed by Art. 
120 and limitation commences to run from 
the date when there is a failure of the pur- 
pose whereupon the resulting trust arises. 
1938 M. 641= (1938) 1 M.L.J. 616. Suit for 
declaration that plaintiffs are under-proprie- 
tors — Starting point of limitation — ^Adverse 
entry in revenue records followed by eject- 
ment. See 18 Luck. 38=1942 O. 346; Suit 
to declare property as public, charitable, 
^st property. See I.L.E. (1945) Ear. 40 
—1945 S.^ 57 ; Suit for declaration involving 
setting aside of an order. See 19 Luck. 163; 
1943 O. 368; Suit for dividend declared be- 
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fore plaintijBt^s registration as shareholder — 
See 48 C.W.N. 693. Loan raised on security 
of shares from — ^Latter selling shares 

and realising amount due — Subsequent suit 
by debtor's heir for account of shares and 
for balance due — Limitation. See 1942 M. 
386=55 L.W. 90= (1942) 1 M.L.J. 274. 

Suit fob declaration that marriage is 
NULL AND VOID. — suit under the Specific 
Belief Act by the plantiff who was a Jewess 
domiciled in England, for a declaration that 
her marriage in Trance in accordance with 
French law to the defendant who was a 
Hindu domiciled in British India and who 
had a Hindu wife at the time of the marri- 
age, is null and void, is governed by Art. 120 
and not by sec. 23 of the Limitation Act. 
The right to sue accrues as soon as the wedd- 
ing ceremony is performed, or at all events, 
as soon as the defendant claims marital 
rights. Ignorance of law and her rights, in 
the absence of fraud on the part of defen- 
dant will not extend the period of Limita- 
tion. The exception in sec. 29 of the Limi- 
tation Act regarding matrimonial matters, 
refers only to suits under the Divorce Act. 

49 O.W,N. 570=A.IJBt. 1945 CaL 484. 

Suit for Injunction. — Governed by this 
Article. 13 U. 445=26 A. 391; 1923 

452 ; 3 L.L.J. 228=1921 L. 242 ; 2 L.L.J. 
463=56 I.O. 1003; 42 B. 333=45 I.O. 592 
(mandatory injunction); 49 B. 586=27 Bom. 
L.E. 503=1925 B. 373; 89 1,0. 405=1925 
L. 653. See also 1938 L. 269. Suit for 
mandatory injunction for removal of en- 
croachment on public road is governed by 
Art. 120. 29 P.L,B. 308=1928 L. 792 (1). 

50 also suit for injunction for removal of 
water spout. 109 I.C. 638=1929 L. 88. In 
a suit alleging interference with the plain- 
tiff’s right of worship on a holy hill and 
claiming relief by way of injunction and de- 
claration in respect of charans or footprints 
of saints, which the defendants had removed 
and replaced by charans of a different type 
abhorrent to the plaintiffs. Held, that the 
suit was not barred by Art. 120 as the act 
complained of was a continuing wrong and 
that under sec. 23 of the Act, a fresh period 
began to run at every moment of the day on 
which the wrong continued. 60 LA. 313= 

12 P. 681=37 C.W.3Sr. 1021=1933 P.O. 193 

=65 M.L.J. 163 (P.O.). Suit by reversioner 
to restrain waste of movables by a Hindu 
widow. 44 M. 984=41 M.L.J. 279=1921 
M. 234 (2). Suit for removal of encroach 
ment on communal land — ^Time runs from 
the date of encroachment. 88 I.C, 176= 
1925 L. 455. See also 13 LC. 661; I,L.E. 
1941 L. 22; 1940 L. 359. Suit for injunc- 
tion against a co-owner denying title is gov- 
erned by Art. 120. 14 L. 267=145 I.O. 553 
=1933 L. 705 (F.B.). So also suit to res- 
train a co-owner from preventing the plain- 
tiffs from using the common property for the 
specific purpose for which it had been set 
apart; and it is not governed by Art. 32, 
though the defendant had perverted the use 
of the property to an unauthorised purpose. 
14 L. 267. But if the relief claimed is one 
for possession, then Art, 144 will apply. 14 


L. 267. Suit for permanent injunction — 
Eemoval of construction on shamila^ of 
which both plaintiff and defendant are 
owneis. 35 P.L.E. 472=1934 L. 701. See 
aUo 1939 N. 197=I.L.E. 1939 N. 680. Accre- 
tion — ^Islets in river — ^Notice by Government 
claiming penal assessment — Suit for declara- 
tion of title and injunction — ^Limitation. 
See (1942) ^ M.L.J. 223=1942 M. 66D. 

Suit for Movables. — Suit by reversioner 
to recower movable property on the death of 
a Hindu female is governed by the article. 
49 C. 45=25 O.W.N. 585=1922 C. 321; 32 
C.W.N. 913=55 C. 903. See also 34 P.E. 1914 
=21 I.O. 919; 46 I.O. 627=3 P.L.J, 522; 
32 O.W.N. 913=55 C. 903=1928 C. 670. A 
suit to establish a right to inherit the pro- 
perty even though movable of a deceased 
person is governed by Art. 120. 1940 L. 475 
=191 LO. 676. A suit for the recovery of 
money wrongfully withdrawn by the defen- 
dant from Court by setting up an adverse 
title to the claim of the plaintiff, is gover- 
ned by Art. 120 and not by Art. 62. 69 C. 

L.J. 108=1939 C. 413. As to recovery of 
ornaments by virtue of inheritance right, see 
1929 C. 42=32 C-W.H. 133. A suit for a 
declaration that the plaintiff is entitled to 
an eight annas share in certain movable pro- 
perty and for recovery of possession there- 
of from the defendant wrongfully withhold- 
ing the same is governed by Art. 120 and 
not by Art. 49 or 62. 1933 0. 253 =36 0. 

W.]Sr. 758=55 O.L.J. 420. A deposited his 
jewellery with his friend B at he time of B*$ 
marriage to be used by him for the purpose 
of the wedding on condition that it would 
be returned whene7er A asked for it. Held, 
that the transaction was a deposit and not a 
loan and the mere fact that B was aEowed to 
use the jewellery did not take the transaction 
out of the category of a deposit as that ex- 
pression is used in Art. 145 and Art. 120 
had no application. 31 P.L.E. 987=1930 L. 
913. Where a donor had given subscription 
for a specific purpose which became im- 
possible, he was entitled to refund, and the 
suit was governed by Art. 120. 11 O.W,N. 
937=1934 O. 329. See also 1941 K.L.J. 
184=1941 N, 181 (Suit for profits against 
person entrusted with property for safe 
custody). 

Suit for Pre-emption, — ^Tn respect of 
lease, 1921 A. 154=19 A.L.J. 442=62 I.C. 
884; suit by rival pre-emptors against one 
another in respect of the same sale. 80 P. 
E. 1912=14 LC. 328. See also 164 LC. 366 
=1936 L. 503. Where possession has not 
been taken by the vendee a suit for pre-emp- 
tion by the vendor under a covenant to pre- 
empt in the sale deed would be governed by 
Art. 120. 1921 M. 554= 62 I.O. 27=40 M. 

L.J. 443. So also a suit by 
othidar for pre-emption, and time runs 
from the date he comes to know of the sale. 
38 M. 67=23 M.L.J. 607. Also suit for 
pre-emption in respect of a contemplated 
sale. 1922 K. 14=65 I.O. 959. 

Suit for Accounts is governed by Art. 
120 when it is not covered by any other 
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article. 14 C. 147 (P.C.). See also 1942 
M. 48= (1942) 1 M.L.J. 472; 05 L.WT 79 = 
(1942) 1 M.L.J. 274=1942 M. 386, As to 
whether plaintiff in such a suit brought with- 
in time is entitled to go back more than 
six years and open up the whole account, 
see 3Q M. :i65=28 LO. 221 (M.); 13 BornX. 
R. 1014; 19 M. 425; 14 0. 147 (P.O.)=13 
I.A. 123; 9 C.L.J. 383=13 C.W.N. 557; 8 

0. 788; 1936 M. 170; suit for rents and pro- 
fits of land to which both plaintiff and de- 
fendant have claims — ^Art. 120 applicable. 
1940 Eaug.L.R. 136=1939 R. 365. See 
also 45 Bom.L.R. 424=1943 O. 216. A co- 
sharer’s suit for his share of the income 
of the joint property is governed by Art. 
120 and the starting point is when the 
right to sue accrues, i.e., when the right of 
the plaintiff is denied or when there is an 
ouster. He may be entitled to an account 
of the share of income for a period which 
may be more than 6 years before the date 
of suit. It cannot be said that even in the 
absence of ouster or assertion of hostile 
title to the knowledge of the plaintiff, his 
right to share in the income should be con- 
fined only to a period of 6 years before the 
date of suit. 1942 M. 514=55 L.W. 196= 
1943 M.W.N. 239= (1942) 1 M.L.J. 408. 

See also (1942) 1 M.L.J. 472; 142 I.C. 708= 
1933 M. 200 holding that account can be 
claimed for the whole period. In a suit 
by one co-sharer against another for his 
share of the income of the joint property, 
which is governed by Art. 120 of the Limi- 
tation Act, time begins to run from the 
date when there has been an infringement 
of or some clear threat to infringe the 
plaintiff’s right to an account. Until that 
has happened there can be no question of 
any bar of limitation; and a plea of limi- 
tation must fail when the defendant is un- 
able to specify the particular date at which 
the claim to an account was denied by him, 
and when there is no evidence to show any 
refusal of the plaintiff’s right or any threat 
of infringement of his right. A general 
request in the defendant’s written ^ state- 
ment that the suit should be dismissed is 
insufficient. In such a case the Court can 
order an account to be taken for the entire 
period during which the defendant has rea- 
lised the plaintiff’s share and not merely 
for a period of 6 years. 45 Bom.L.R. 424 
=1943 Bom. 216. Where the ex-minor 
brings a suit for accounts against the ex- 
guardian, Art. 120 and not Art. 89, applies. 
22 Pat. 114=1943 P. 218. Suit by a mem- 
ber of a firm against his sub -partner for 
contribution based on a settlement between 
him and the defendant, in respect of the 
loss sustained by the plaintiff in the part- 
nership, is governed by this article and not 
by Art. 61 or Art. 106. 1934 M. 12=38 L.W. 
858—65 MX.J. 789. A suit for dissolu- 
tion and accounts of a subsisting partner- 
ship is governed, by Art. 120. 37 L.W. 288 
=1933 M. 353 (^=144 I.C. 673. So also 
a suit by^ one' partner for partnership ao- 
(^thout a prayer for dissolution of 
rtnership) based on an express agreement. 


141 I.C. 277=1933 N. 127=29 N.L.R. 34. 
See also 1933 S. 324=27 S.L.R. 308. Hundl 
vested in defendant for payment of debts 
of third person — Suit for accounts in res- 
pect of — Art. 89 or 120 applies — Starting 
point. 1936 M. 876. A member of a Hindu 
family had assigned to him a mortgage bond 
by the Tcarta of the family at the partition 
which took place in 1929. The mortgage 
bond was however repaid in fact in 1922. 
An action being brought by the member on 
the mortgage with an alternative claim for 
a money decree against the harfa if he had 
received the money. Seld, that this being 
merely a case of conversion by the Tcarta or 
a case where having held the money for 
many years from the date of the partition, 
he must be said to hold it in trust for the 
plaintiff, in which event Art. 120 would ap- 
ply and not Art. 62. 1935 P. 159=156 I. 

C. 887. The article applies to suit for ac- 
count against a Tcarta of a joint Hindu family, 
1921 C. 571=25 C.W.N. 356=68 I.C. 877. 
See also 1940 C. 51=I.L.R. (1940) I.O. 183 
=44 C.W.N. 93; 1938 L. 139; by a ward 
against the guardian; 50 0. 910; 30 M.L.J. 
11 (recent cases); by a sharer against co- 
owner of Jahagir appointed by the Gov- 
ernment as the manager. 40 M. 291=30 
M.L.J. 341. See also 142 I.O. 708=1933 M. 
200. See also 7 Cut.L.B. 87; I.L.R. (1940) 
1 0. 110=1940 0. 363; 1937 Pesh. 28; I.L. 
R. 1940 K. 534=1941 Sind 50; (1940) 2 

M.L.J. 494=1941 M. 96 (Sale certificate 
in respect of property jointly purchased by 
two persons — ^Money for stamp paid by one 
— Suit for contribution against the other — 
Art. 120 applies and not Art. 61). Where 
money due to tenants in common was re- 
ceived by one or more tenants to exclusion 
of the rest, suit by a co-sharer for ac- 
counts against other co-sharers. 168 I.C. 
41=1937 Pesh. 28; 1938 L. 139; by a Tem- 
pje Committee. 31 M.L.J. 857=4 L.W. 186; 
1939 M.W.N. 360=1939 M. 671 (Suit against 
trustee for accounts); against an executor 
or administrator. 32 B. 364; 10 B. 242; 12 
Bom.L.R. 881=8 I.O. 189; 13 C.W.N. 557; 
19 M. 425; 7 M.L.T. 123; 1935 0. 511=62 
C. 120; 1935 M. 594=69 M.L.J. 539 (re- 
ceiver spending money for estate and surety 
for the same); by an executor against his 
co-executor. 10 B. 242; 1927 B. 424=29 
Bom.L.R. 418. Banker and customer — Cur- 
rent account — Suit to recover amounts due 
falls under this article. 33 C.W.N. 412=56 
C. 556=1929 C. 714. A suit by a member 
of an unregistered company for refund of 
subscriptions is in substance one for an ac- 
count governed by Art, 120. 7 R. 540= 
1930 R. 21. Article applicable to an equi- 
table claim against a trustee, liable to ac- 
count for an account and ascertainment of 
what may be due, is Art. 120 and not Art. 
62, and limitation does not begin to run 
until the "right to sue’^ accrues, i.e., until 
there is an accrual of the right asserted in 
the suit and its infringement or at least a 
clear and unequivocal threat to infringe 
that right by the defendant. Consequently, 
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the plea of limitation fails when the defen- 
dant is unable to specify the particular 
date at which the claim to an account was 
denied by him. 35 C.W.N. 145=60 M.L.J. 
1=58 I.A. 1=8 B. 645=19^1 P.C, 9 (P. 
O.). 

Withdrawal op Suit. — In a suit to 
have an order of withdrawal of a suit vacat- 
ed and to prosecute the suit further, the 
plaintifE^s cause of action arises as from 
the date of the withdrawal of the suit from 
which date he would get 6 years under Art. 
120. 67 C.L.J. 320=1938 C. 874. 


Miscellaneous — Suits governed by this 
Article. — ^A suit by a servant of the Cal- 
■cutta Corporation for the provident fund 
amount standing to his credit is governed 
by Art. 120 and not by Art. 115. I.L 1 .E. 

(1944) 1 Cal. 463=1945 Cal. 144. There is 
no article in the Limitation Act which lays 
down the limitation period in a suit where 
a jagirdar as superior holder sues muafidar, 
as inferior holder, for the ^ed yearly pay- 
ments due to him. Hence it is only Art. 
120 that can apply to such a suit. 1942 A. 
M.L.J. 40. Suit by trustee against his co-trus- 
tee for breach of trust. 20 M. 398. Suit by 
Trustee of temple to recover money from 
former trustee. 152 I.C. 345 — 40 L.W. 2/5 
= 1934 M. 542. Art. 120 applies to 

a suit by a trustee against a 
receiver appointed under O. 40, C. P. 
Code, for his negligence in the manage- 
ment of the estate, when such suit is brought 
by the plaintiff under leave granted to him 
in proceedings arising out of objections to 
the receiver’s accounts by the Court_^ which 
appointed the receiver. To such a smt, nei- 
ther see. 10 nor Art. 36 nor Art. 89 nor 
\rt. 115 of the Limilation Act is applica- 
ble. The "right to sue” accrues in this 
class of suits, when the leave to sue the re- 
ceiver or the ex-receiver is given to a 
son by the Court which had a]^ointed t^ 
receiver. 46 C.W.N. 394=75 C.L.L 1- 
1942 Cal. 483=I.L.E. (1942) 1 Cal. o77. 

A suit by a trustee against a si^anger to 
Recover trust funds which have been ap- 
plied in breach of trust fallsjmder Art. 120 
and not under Art. 36. The right 
accrues when the trustee ^ 

the breach. 67 LA. 448=I,LB. (1941) M. 
175=1941 P.O. 1=(1941) 1 393 (P. 

rsL IS” 's 

1936 K. 804. Contract of sale— Buy ei 
faffinAo complete payment of pnce and 

seller” avoiding _ eontraet— Smt by t 

recover part price paid. See LL.B. 

495=1942 Sind 37 Ad— tratmn 
bond to Court— Assignment by Court-TSmt 
by ass^ee— Article appbes-^tartmg 
V,si<mment, if gives fresh starting 
tbner^65 I.C. 672=1936 B. 363=38 Bom. 

B.E. 632. Suit for T ifiV 

estate 25 M. 361 — 12 M.L.J. loo, 

36 B m=13 Bom.L.B. 1025. See aUo 
C.O M.— 447 


67 I.A. 406=53 L.W. 1=(1941) (1) M.L.J. 
594 (P.O.)=1940 P.C. 215; 23 M. 583 (Suit 
for administration of fund). Claim by admi- 
nistrator against debtor of estate of deceased 
— Limitation — Starting point. 1935 C. 511 
=62 C. 120. A suit by the Tsemindar to re- 
cofver the cess paid by him to Government 
from the inamdar is one to enforce a sta- 
tutory liability and is not one for rent or 
one based on a contract, express or implied, 
and falls under Art. 120. I.L.R. 1937 M. 498 
= (1937) 1 M.L.J. 91 (F.B.). Set also 

185 I.C. 626=1940 P. 254 (Suit to recover 
annuity under a will); LL.B, 1940 Bom. 165 
=1940 Bom. 97=42 Bom.L.B. 57. 
(Suit by shareholder of company for 
^vidend); 1941 N.L , J. 665 (Suit to en- 
force equitable claim). Compensation paya- 
ble under Land Acquisition (Mines) Act, 
being a statutory liability, suit for recovery 
of the same is governed by this article and 
not by Art. 2. 15 P. 510=17 P.L,T. 279 

=1936 P. 513; 1939 L. 583. Suit by one 
co-sharer against ano»ther in possession of 
the property for compensation for use and 
occupation or for his share of the rents and 
profits. 23 C. 799; 33 LC. 705=39 M. 541 
(M.); 5 P.B. (Bev.) 1915=32 LO. 102. 
See also 28 A. 161; 37 A. 318=13 A.L.J. 
407; 1923 N. 229; 41 LO. 848 = 13 N.L.B. 
127; 39 M. 54=33 LG. 705; 4 Luck 265 
=1929 O. 83; 131 I.C. 511=1931 K, 150; 
135 LO. 836 = 1932 A. 272; 1933 L. 92 [4S 
M. 648 (F.B.), Poll.]. Suit for mesne pro- 
fits. 1 B. 405=1924 B. 155; 165 LO. 266 
=1936 A.L.J. 984=1936 A. 706; 1940 C. 
400. Suit for profits of land belonging to 
the plaintiff which were wrongly received 
by the defendant from the Oolleetorate, 
while the land was under attachment under 
see. 146, Cr. P. Code.. 50 C. 475=1923 0. 
379. See also (1937) 2 M.L.J. 296=1937 M. 
787. As to effect of order under sec. 144, 
Cr. P. Code, see 53 L.W. 315=1941 M. 498 
= (1941) 1 M.L.J. 322=LL.B. 1941 M. 544. 
Art. 120 applies to a suit by a landlord chal- 
lenging a transfer of an occupancy right in 
contravention of the provisions of the Pun- 
jab Tenancy Act. 39 P.L.B. 771=1937 L. 
824. Art. 120 applies to a claim under sec. 
93 of the Punjab Land Bevenue Act. 47 P. 
L.B. 122=1945 Lah. 164. Bents collected 
by defendants prior to compromise giving 
plaintiffs right to such rents — ^Kist falling 
later — Suit by plaintiffs to recover same 
from defendant — Limitation — Starting 
point. 16 P. 184=18 P.L.T. 162=1937 P. 
237.^ Claim for mesne profits in a suit for 
partition and profits is within Art. 120. 29 

C.W.N. 270=1925 P.C. 93 (1) ^P.C.V So 
also suit for joint possession for common 
enjoyment. i928 N. 96=10 NX.J. 174. 
suit for partition of joint property. 1 C. 
L.X 73. See also 28 1.0. 953=37 A. 318 = 
13 A.L.jr, 407. There is a continuing right 
of suit so long as the parties are co-owners. 
30 M.L.J. 104; 28 A. 627=3 A,L.J, 379, 
See also 1939 B. 365; 55 L.W. 196= (1942^ 
1 MX.J. 408=1942 M. 514=20 C.W.N. 481; 
1927 M,W.N. 696. Suit by a Mahomedan 
heir for his share of the inheritanee, 44. 
A. 244=20 A.L.X 71=1922 A. 525; 63 L 
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C. 685=14: SXJB. 137. Suit for share of 
pioftts — Suit by members of joint family 
against purchaser of another member^s in- 
terest in property. 1935 M. 731=41 L.W. 
138=68 M.L.J. 487. Alienation by father 
— Suit by sons to set aside — ^Decree declar- 
ing invaUd and awarding share to sons — 
Alienee continuing in possession — Suit by 
sons for profits — ^Art. 120 and not Art. 109 
applies. 1936 K. 654=162 1,0. 771=43 L. 
W. 706. Joint Hindu family — Collection of 
outstandings by one member — Suit for 
share. 42 M.L.J. 507=45 M. 648=1922 M. 
150, See also 30 M.L.J. 104=32 I.C. 83 
(Suit by Mahomedan co-heir); 1937 O. 394 
=168 I.C. 472. (Claim against co-sharer 
in respect of impro'vements made to joint 
property). Suit against co-heirs for share — 
Estate consisting of immovable property and 
business — claim to immovable property is 
governed by Art. 144 and that for accounts 
is governed by Art. 120. 1936 R. 407. Suit 
by co-mortgagee for his share and the money 
realised by another. 79 I.C. 294=1921 Lah. 
196. Suit for contribution as bet- 
ween co-mortgagors is not governed 
by this article. 10 O.W.N. 919= 
1933 O. 478. Where some of the pro- 
perties furnished as security under bond 
executed as a condition for stay of execu- 
tion were sold in execution of another de- 
cree s ubjec t to a charge, and on the failure 
of the purchaser to pay off the charge, the 
owner of the properties brought a suit in 
effect praying for a declaration of his right 
to indemnity and for its enforcement 
by the sale of the property. Reid, that it 
was not necessary for the plaintiff to pray 
specifically for a declaration which was in- 
volved in the prayer for sale of the property, 
that the main relief was the enforcement *of 
the charge and that the suit was governed 
by Art. 132 and not Art. 120. 57 M. 218 

=66 MX.J. 4=1934 M. 1. Suit for con- 
tribution under sec. 70, Contract Act. 43 M. 
L.J. 271=1923 M. 64; 1921 C. 93=25 C. 

813=62 1,0. 615. See also 1937 O. 
394, Suit to recover father^s debts from the 
- '.on basis of the son’s pious obligation 
under Hindu Law. 42 0. 1068=19 O.W.N. 
849=29 1,0. 629 (FJB.). Time runs when 
the debt became payable by the deceased, 
23 M. 292 (F.B.). See also 23 A. 206; 3 A. 
L.J. 274=28 A. 508. Suit to enforce an 
award. 49 B. 693=1925 B. 519; 45 B. 329 
=59 I.C. 755=1921 B. 389; 102 P,R. 1015 
=32 1.0. 88; 31 1.0. 816 (M.). See also 
1928 B. 264 (Suit to recover instalments 
fixed by award). It cannot be said that all 
suits, irrespective of their nature, which 
are based on an award must be governed by 
Art. 120. 1929 R. 275 (2). Suit to recovery 
compensation for breach of the award. 19 
LG. 376=6 S.L.R. 148. See also 34 A. 43 
^8 A.L.J. 1138. [5 A. 263 and 16 A. 3, 

^hat an award is a contract to which 
«t. 113 would apply are no longer good 
lawj Agie^eat that defendant should 
render aeeomlfc. of income to plaintiff in 
^ certain WiU suit— Plain- 
tiff brmgjng amt for accira&ts after wixuung 


first suit. Art, 120 applied, and under that 
article, the right to sue did not accrue until 
the date of the decree of the first Court in 
tiie will suit, which is the proper starting 
point for limitation. 161 1,0. 843=1936 

M. 170. Suit by tenant against landlord to 
apportion rent. 11 0. 284. Suit in respect 
of public charities. 24 I.C. 360; 33 I.C. 
45=38 M. 1064. Suit by District Board for 
subscriptions collected by defendant from 
the public for the construction of a bridge 
over a river — Cause of action arose only 
when definite steps had been taken towards 
the construction of the biidge. 143 I.C. 
496=1933 M. 524=64 M.L.J. 574=37 L.W. 
631. See also 1939 M. 877=50 L.W. 466= 
(1939) 2 M.L.J. 579=I.L.R. 1940 M. 50. 
Bihar Municipality granting right to collect 
tolls from market on contract for payment 
of fixed sum — Suit against grantee for re- 
covery of amount' — ^Ait. 115 and not Art. 120 
applies. 18 P.L.T. 252=1937 P. 360=16 
P. 302. But suit for recovery of licence 
fee due in respect of demise or lease of 
piemises under sec. 30, Bom. Mun. Boroughs 
Act, 1925 is governed by this article and not 
Alt. 110. 1936 S. 184=30 S.L.R. 146=165 

I.C. 369. See also 1938 P. 192; 173 I.C. 
678—1938 Sind 48 (Suit for terminal tax). 
Suit against Municipality to recover Ucence 
fees and profession tax wrongly levied. See 
55 L.W. 783= (1942) 2 M.L.J. 663=1943 M. 
191. A suit by a District Board to realise 
a certain amount as tax on circumstances 
and property, is not really a suit for recovery 
of money but for the recovery of a liability 
under a particular suit. To such a suit the 
three years rule of limitation would not 
apply. It is governed by Art. 120. I.L,R. 
(1941) AU. 276=1941 A.L.J. 28=1941 A. 
152. Suit for construction of will. 1 C.L.J. 
73; 20 C. 906; 33 I.C. 45=38 M. 1064; 37 
aL.J. 482=1924 0. 411 (The right is a 
continuing right so long as the estate is in 
the hands of the executor and the adminis- 
tration not completed). Suit against Secre- 
tary of State to receiver surplus sale pro- 
ceeds in a sale fo# arrears of revenue. 20 
O. 51 (P.B.), Overr. 18 C. 234, Suit claim- 
ing exclusive right of worship of an idol. 
4 C. 683; or a turn of worship, 46 C. 455= 
47 I.C. 25=22 C.W.N. 994. Suit to recover 
profession tax. 13 M. 124, A claim by a 
liquidator of company under sec. 235, Com- 
panies Act. 47 A. 669=23 A.L.J. 473= 
1925 A. 519. See also 1935 L. 335=16 L. 
1055; 1937 P. 293. Application to annul 
transfer under sec. 4, Pro. Ins. Act. (1943) 
1 M.L.J. 125. Suit to recover revenue as 
G.oveinment’s assignee. 26 M. 730=13 M. 
L.J. 248. As to applicability of the article 
to, suit for redemption after sale of equity 
of redemption contrary to the provisions of 
O. 34, r. 14, C. P. Code. See 47 C. 377= 
24 C.W.N. 229. Suit by auction-purchaser 
to recover the purchase money under see. 
315, 0. P. Code, 1882 (now O, 21, r. 93) on 
the ground that the judgment-debtor had no 
saleable interest. 35 A. 419=19 1.0. 986; 
50 “0. 115=27 O.W.N. 183=1923 0. 85 ; 23 
MXJ. 487=17 LO. 437; 3 M.L.J. 134=16 
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M. 361; 40 C. 187. Where an auction pur- 
chaser who under a decree obtained by a 
third party loses a part of the property pur- 
chased by him, brings a suit against the 
decree-holder for refund of the purchase 
money, the suit is governed by Art. 62 or 
97 and not by Art. 120. 1937 O. 286=1937 

0. W.N. 83. Suit by judgment-debtor to re- 

cover excess amount realised in execution. 
140 LC. 472=1933 L. 112. Suit by trustee 
for reimburesement out of the trust estate 
for money spent out of his pocket for pur- 
poses of the trust. 38 M, 260=28 M,L.jr. 
347. [37 C: 220 (P.C.), Poll.]. Suit for re- 
imbursement, by a person C put in charge 
of the property, pending determination of 
the rights of A and B of the wages of watch- 
men of the property paid by him. 128 I.C. 
66=7 O.W.N. 760=1930 O. 420. See also 
1926 P. 205=5 P. 249 = 94 I.C. 826, Suit 
for declaration of validity of appointment to 
office of karnam of new group of villages 
formed on regrouping, is governed by Art. 
120. 99 I.C. 634=1927 M. 148=51 M.L. 

J. 678. Suit by a partnership consisting of 
some of the members of a joint Hindu 
family against the family for advances made 
to it out of the partnership funds. 44 I.C. 
428=34 M.L.J. 32. See aUo 45 L.W. 749 
=1937 M. 509. Suit to remove a Pandara 
Sannadhi from office. 40 LO. 627=32 M. 
Ii.J. 271. Where the office is not heredi- 
tary, a suit to oust a person wrongly hold- 
ing the office of Mutawalli is governed by 
Art. 120. 44 C.L.J. 339=99 I.O. 205=1927 
G. 130. So also a suit for a declaration that 
the plaintiffs are the Mutawallis of the trust 
property or a suit for possession of the office 
of the Mutawalli. 1930 A. 866. See also 
42 C.W.N. 1138=1938 C. 709; 40 Bom.L.R. 
1288=1939 B. 56. Right to conduct fes- 
tival in temple — ^Dispute between Vadagalais 
and Thengalais — ^Former getting order under 
sec. 144, Or. P- Code, against latter— -Festi- 
val not performed from 1914 to 1927 — ^Sub- 
sequent order under sec, 144, Or. P, Code, 
in 1930— Suit by Thengalais in 1930 to dec- 
lare illegal not barred. 53 L.W, 315=I.Li. 
B. (1941) M. 544=1941 M. 498= (1941) 1 

M. L.J, 322. [A claim to hereditary office 
is governed by Art. 124, 1931 M.W.N. 8= 
133 I.C. 193=1931 M. 505,] MaharM watan 
falls under the term ffiereffitary office^ In 
a Maharhi toatan having several branches, 
each one claims a share for his branch alone 
to the exclusion of others, and the alter- 
native working of a branch year by year is 
also exclusive of others. A suit by a branch 
for possession of its share is therefore gov- 
erned by Art. 124 and not by Art, 120. 

1. L.B. (1937) N. 151=168 I.C. 351=1937 

N. 84. A suit claiming a share in the pro- 
ceeds of a Moglai Hak (grant of revenue of 
certain villages) is governed by ArB. 120, 
and limitation begins to run from the date 
of demand and refusal. 39 Bom.L.B. 277= 
1937 B. 217. See also 1939 C. 468=69 C. 
If.X 220=43 O.W,N, 469. Suit to enforce 
pledge of movable property where no per- 
sonal decree is sought for, is governed by 
Art. 120. 40 A. 512=16 A.L.J, 449. See 
«Uo 22 C. 21; 17 A. 284:^:27 M. 528 (F.B.) 


37 Bom.L.R. 165=1935 B. 213. Suit for 
price of goods sold where the seller seeks 
only a personal decree and not the enforce- 
ment of any charge on goods with him is 
governed by three years^ rule of limitation 
and not by Art. 120. 132 I.C. 422=1931 A. 
229. Suit by mortgagor fo-r recovery of 
the mortgage money left with the mortgagee 
for payment of prior creditors, on default 
being made by the latter in such payment 
is governed by Art. 120. 133 I.C. 615=1931 
A.L.J. 533=1931 A. 549. See also I.L.B. 
(1941) Har. 495=1942. S. 37; 1932 A,L.J. 
556—1932 A, 454 (Purchaser failing to pay 
a mortgage debt). Suit for the recovery of 
the price of work done and materials sup- 
plied on a contract to build a house. 103 
P.R. 1913=22 I.C. 576. But see 2 L. 376 
—1922 L. 198 holding that such a suit falls 
under Art. 115. Claim by solicitor for coats 
decreed to him mentioning him by name. 34 
Bom.L.B. 670=1932 B. 378. Art. 120 is 
the relevant article as regards malihana, and 
there is no right of action at all in respect 
of such a subject-matter as malikana^ 
unless and until a certificate under the Pen- 
sions Act has been obtained. A suit brought 
within six years from the grant of the cer- 
tificate is not barred under Art. 120. 56 

I.A. 267=51 A. 439=1929 P.C. 166=57 M. 
L.J. 160 (P.C.). In the case of a claim for 
payment of sarichaharma to the owner of 
the site, the suit should be brought within 
six years from the date of the confirmation 
of the sale. 52 A. 921=130 I.O. 12=1930 
A.L.J. 1284=1931 A. 25. A suit by a 
junior member of a family governed by rule 
of primogeniture for a plot of land in lieu 
of maintenance on the strength of family 
custom is governed either by Art. 120 or 
144, the choice between the two provisions 
of law depending upon the question whe- 
ther the suit is treated as one for declara- 
tion or for possession. 11 L. 99=1929 L. 
872 (2). Arts. 129 and 131 do not apply 
to such a case, as Art. 129 is restricted in 
its operation to a suit for maintenance in 
which the right is based on Hindu Law and 
not upon custom, and Art. 131 is confined 
to a suit in which the plaintiff seeks simply 
to establish his right to maintenance and 
does not ask for a consequential relief. (83 
P.R. 1906, Foil.) 1929 L. 872 (2), Suit 

against directors for misapplication of the 
company’s funds in ultra vires transaction 
falls under this article. Time runs from 
the earliest date when specific injury 
actually arose. 54 B. 226. A right to sue 
for misfeasance of directors of companies 
arises from the date of misfeasance and is 
governed by Art. 36 or Art. 120. 54 M, 

153=1931 M. 58=60 M.L.J, 280. Article 
applies to suit for damages for enticing 
away plaintiff’s wife. 1936 A.L,J. 574= 
163 1.0. 974=1936 A. 454. Also to suit for 
restitution of conjugal rights against wife, 
and this is a contiuuing wrong. 38 BonouL. 
R. 502=164 1,0. 628=1936 B. 289. A suit 
by the mortgagee to recover the mortgage 
money under sec. 68 (b) of the T. P. Act 
K. 223; 161 I.C. 461=1936 B. 80* 

7 1045=1931 0. 5 ; 3 B. 60=1925 
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Description of suit. j 

1 

Period o f limitation j 

1 

Time from which period 

1 begins to run. 

121. To avoid incumbrances or 
under-tenures in an entire estate •^old . 

Part VIII — Twelve 1 
years. 

(Twelve years 

When the sale becomes final 
land conclus’ve. 


E. 223; 161 I.C. 461=1&36 R. 80. Posses- 
Application by mortgagee for correc- 
tion of entry rejected — ^Limitation for suit 
governed by Art. 144 and not Art. 120. 
1936 O.W.K. 243=1936 O. 168. Suit by 
mortgagee auction-purchaser for possession — 
Property in possession of lessee of mortga- 
gor — ^Art. 144 applies and not Art. 120. 
1936 O.W.K 399=12 Lnck. 161=1937 O. 
145. Subrogation— Suit to enforce right— 
Limitation. See (1945) 1 M.L.J. 341. As 
to whether an application for revocation of 
probate is governed by Art. 120, see 35 C. 
W.K. 387=1931 C, 713. If one entitled to 
use a land as sehan damam uses it for^ a 
purpose like starting a sugar mill^ he is in- 
creasing the burden and the article 
cable would be Art. 120 aud aot 32. 193/ 

A.LX 1231=1938 A. 20. 

Arts. 120 aito 125.— A deceased had made 
a gift of his land to certain person. His 
daughter unsuccessfully contested the 
tration of the land in alienee’s name, but did 
not bring any title suit afterwards. The re- 
versioners of the deeeased^ subsequently 
brought a suit for a declaration that the 
alienation was void against them. UeU, that 
the mere failure on the daughter’s part to 
bring a title suit after failure in registra- 
tion proceedings did not amount to construc- 
tive alienation for purposes of Art. 1|5, 
which, therefore, did not apply; and the 
suit by the reversioners brought more than 
six years after the land tegistration ent^ 
was barred under Art. 120. 165 I.C. 21 

1936 P. 535. Where a Hindu widow ana her 
daughter execute a sale-deed in respect oi 
property inherited from the last male owner, 
the daughter having only a spes s'mcession^, 
the alienation has to be regarded as one by 
the widow alone. A declaratory suit by the 
daughter's son after the oeatt or 
the^ widow, but duni^ *e 
of the daughter, his mother, m |o- 
remed not by Art. 125, but by Art. 120. 
InTi^arred^unless brought withm s« y^rs 
of the date of the alienation. 165 LO. 
=1936 389 =44 HW. 208. See also 

120, 127 AND 132 . — See 1938 P. 1^ 
The right of a member of a_ Malabar tarwad 
to mamtenance is a proprietary 
based on co-ownership in the 
tarwad. The claim to recOTer ®?“tenMee 
or arrears of maintenance falls witnm Axr. 
127, even if based on a executed by 

tbe members of the tarwad. But Art. 12/ 
cannot be availed of by an assignee of 
right from a member; the article is xe^ncted 
In it^ scope to the members of a joint family- 
*016 artii^e applicable to a suit by am assignee 
is Art. 120. Where the maintenance is 


charged on the tarwad income under a Icarar 
entered into by the members of the tarwad, 
the claim so far as it is songht to be enforc- 
ed against the income of the immovable pro- 
perty of the tarwad would be governed bv 
Art. 132. 163 I.C. 190=43 L.W. 711=1936 

M. 573. 

Arts. 120 and 131. — suit by the holder 
of the office of mutawalli or katheeb of a 
mosque against the Secretary of State for 
India for a declaration that he was entitled 
to the yeomiah allowance as the lawful 
holder of the office is a suit to establish a 
periodically recurring right attached to the 
office of mutawalli and is governed by Art. 
131 of the Limitation Act, Art. 120 does not 
apply to such a suit. A suit brought -within 
12 years of the Secretary of State’s refusal 
to recognise the validity of the plaintiff’s 
claim would be in time. I.L.R. (1941) M. 587 
=1941 M. 428= (1941) 1 M.L.J. 374. 

Arts, 120 and 142. — ^Where in proceed- 
ings under sec. 145, Cr. P. Code, the Magis- 
trate passed an order for attachment of the 
property which was taken possession of by 
a Tahsildar as receiver, his possession is in 
the eye of law the possession of the true 
owner and the plaintiff could maintain a 
snit for a mere declaration of his title and 
it is not necessary for him to institute a 
suit for possesion. The suit being neither 
in substance nor in form a suit for posses- 
sion of immovable property, Art. 142 has no 
application and falls under see. 120. 164 

I.O. 118=1936 O.W.N. 784=1936 O. 387= 
12 L. 371. 

Arts. 120 and 134 and Sec. 10. — ^A suit 
for ejectment against the mortgagees of pro- 
perty dedicated to an endowment more than 
six years after the dates of mortgages being 
governed by Art. 120 is barred. It cannot 
come under sec. 10 of the Act as that section 
e^ressly excludes assignees for considera- 
tion. Nor does it come under Art. 134 as a 
Hindu Religious Endowment does not con- 
stitute a trust -within the meaning of the 
article and secondly the suit is not for pos- 
session but merely for ejectment, 165 I.C. 
48=1936 L. 784. See also 48 I.A. 302=44 
M. 831=1922 P.C. 123=41 MX.J. 346 
(P.C.). 

Arts. 120 and 144. — ^Art. 14'4 and not 
Art. 120, applies to a suit for possession by 
an auction-purchaser of a particular joint 
family property described with boundaries 
in his sale cerificate, sold in enforcement of 
a decree obtained by a creditor against, 
mter alia, the manager of the family. 47 
BomXR. 1102=1946 Bom. 192. 

Art. 121, — ^^Tncnmbrance” does not in- 
clude adverse possession. 44 0. 412=39 I,0* 
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Description of suit. 

Period of limitation. 

Time from which period 
begins to run. 

for arrears of Government revenue 
orinapatni taluk or other saleable 
teunre sold for arrears of rent. 

. .Upoii 3- judgment obtained 

in British India, or a recognizance. 

123. For a legacy or for a share 
of a residue bequeathed by a testa- 
tor, or for a distributive share of the 
property of an intestate. 

^[Twelve years] .. 

'[Twelve years] .. 

The date of the judgment or 
[recognizance. 

1 When the legacy or share be- 
comes payable or deliverable. 


LEG. EEP. 

1 Substituted bv Act XI of 1923, sec. 2 
and Sch, I, for ^^Ditto”. 


213* See contra 25 0. 167. [Followed in 43 
C. 779=31 I.O. 8(Jl.] Article applies also to 
an assignee of a purchaser. 22 W.®. 29. 

Art. 122 applies only where a suit Is main- 
tainable on a judgment, 20 C.W.N’, 58; 
38 A. 509. As to what judgments can be 
sued upon, see 8 B. 1; 7 C. 74; 9 C.W.N. 
952=33 C. 560; 24 C. 473. Where a former 
suit ended bx a declaratory judgment, and 
the decree was not framed in an executable 
form, a suit will lie to enforce the rights so 
declared, and such a suit will be governed by 
Art. 122. 40 L.W. 792=1934 M. 665=67 

M.L.J. 413. 

Art. 123: Scope.— /S ee 9 C. 79; 14 B. 
236; 25 M. 361. When a suit is barred by 
this article the right to property is extin- 
guished. 23 B. 80. Suit for legacy falls 
under this article. 36 B. 111=12 I.C. 702= 
13 Bom.L.E. 1025; 41 C. 271=25 I.O. 370 
(residuary legatee suing); 25 M. 361; even 
if administration is a£o prayed for, it is 
only ancillary to the claim for legacy, and 
article would apply. 25 M. 361. 

Applicability. — ^Art. 123 applies only 
where the suit is brought against an executor 
or administrator or some -person legally cha) g- 
ed with the duty of distributvng the estate, 
59 I.A. 74=54 A. 93=1932 P.C. 81=62 M. 
L.J. 371 (P.C.). See also 14 B. 236; 12 M. 
487; 16 M. 61 (F3.); 34 M. 511=20 M.L.J, 
28§, (F.B.); 9 C. 79; 17 O.C. 157=24 I.C. 
45; 44 C.W.N. 221=1940 0. 93, Art. 123 
does not apply to the claim for profits in tiie 
estate of a deceased in respect of movable 
property. 178 I.O. 475=1938 K. 416. 
“Payable” or ‘‘deliverable” — ^Bequest of land 
subject to mortgage — ^Direction to executor 
to discharge mortgage and to convey land — 
Legacy, if becomes payable before discharge 
of mortgage. I.L.R. (1943) Mad. 477=1943 
Mad. 276= (1943) 1 M.L.J. 36. The words 
‘‘payable” and “deliverable” in Col. 3 of 
Art. 123 indicate that there must be some 
person who is under a duty to pay the legacy 
01 to deliver the distributive shares. It is 
not necessary however that the persons liable 
to pay must be executors or administrators. 
They must be persons in possession of the 
estate and legally bound to pay the legacy 
or hand over the distributive shares. Hence, 
where a testator has in his will directed that 


the person in possession of his estate would 
pay maintenance allowance to certain lady, a 
suit to recover that allowance is governed by 
Art. 123. 44 OW.H. 221=1940 0. 93. 

(Article inapplicable to suit against co-heir). 
12 R. 409=152 I.C. 768=1934 E. 318; see 
also (1943) 1 M.L.J. 36. But see 40 M. 190 
=43 M.L.J. 486=1922 M. 457, holding that 
article applies to suits for legacies against 
any person rightly or wrongly in possession 
of the estate. A suit by the plaintiff to 
recover possession of certain Government 
Promissoiy ISTotes in accordance with the 
terms of a will left by the original owner 
against the defendant alleged to have the 
notes in his custody contrary to the terms of 
the will is not governed by Art. 123, as the 
defendant is not charged with any duty of 
distributing the estate. [59 I.A. 74 (P.C.), 
and FoL AppL] 36 C.W\N. 758=55 O.L.J*. 
420=1933 0. 253. A suit by the heirs of the 
deceased owners for possession of the pro^ 
perty from the defendants in possession of 
the propety, without any colour of title and 
not claiming under the original owner is not 
governed by Art. 123. 10 B. 82=137 I.C. 

200=1932 R. 55. See also 164 I.C. 556= 
1936 E. 388. But a suit for recovery of a 
legacy from persons who are in possession of 
the estate and who are legally bound to pay 
the same is governed by Art. 123; 1934 A.L. 
J. 230=56 A. 711=1935 A. 239. See also 
185 I.O. 626=1940 P. 254 (suit for annuity 
under a will). See also 17 P, 350=19 P.L. 
T. 202=1938 P. 600. Where a Muhammadan 
(lies intestate, his estate vests in his heirs as 
tenants-in-common and no one is charged by 
law with its distribution, and if a suit is 
brought by one of the heirs to recover his 
share, Art. 144 and not Art. 123 applies. 14 
L. 794=1933 L. 784 (2); 11 L. 29=117 I. 
G. 803=1929 L. 549; 59 I, A. 74=54 A. 93 
=1932 P.C. 81=62 M.L.J. 371 (P.C.). See 
also 1929 B. 141; 45 B. 519=59 I.C. 780 
=22 Bom.L.E. 1429; 44 B. 943=22 Bom.L. 
E. 936=58 I.C. 48. See also 4 L. 402=1923 
L. 519; 34 M. 511 (P.B.); 30 M.L.J. 104; 
52 A 101=1928 A. 467; 31 Bom.L.E. 199= 
1929 B. 141; 17 O.C. 157=24 I.C, 45. The 
decisions in 5 E. 582=106 I.C. 828=1928 E. 
6 and 3 E. 77=1925 E. 228 are no longer 
good law in view of the Privy Council deci- 
sion in 59 LA. 74, supra, A suit for accounts 
by an heir of an intestate or an administra- 
tor against an executor de son tort is gover- 
ned by Art.123 and the latter is liable to 
account for mesne profits for a period of 
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[Art. 124 


Description of suit. 

Period of limitation. | 

1 Time from which period 

1 begins to run. 

124a For possession of an here- 1 
ditary office. 

^[Twelve years] 

When the defendant takes 
possession of the office advetse- 
ly to the plaintiff. 

Explanations— An hereditary 
office is possessed when the pro- 
fits thereof are usually recieved 
or (if there are no profits) when 
the duties thereof are usually 
performed. 


LEG. BEP. 

1 Substituted by Act XI of 1923, see. 2 
and Sch. I, for ^^Ditto”. 


twelve years before suit. 30 PunjX.R. 503 
=1929 L. 753. Article is inapplicable to suit 
against a person who is a representative only 
for the purposes of management. 14 Bom. 
236. A suit to recover an undistributed 
share of an intestate is governed by Art. 
123. 43 B. 845=51 I.C. 209=21 Bom.L.R. 

384; 1 R. 405=1924 E. 155. See also 42 I.C. 
809; 1923 R. 110; 88 I.C. 609=1925 R. 233. 
As to suit for whole of intestate’s property, 
see 16 P.R. 1897; 10 Bom.L.R. 210 at 229. 
As to suit by an heir to recover money 01 
movable property, see 21 0. 157 (P.C.); 34 
M. 511; 34 P.R. 1914; 19 A. 169. Where 
the amount of maintenance granted under a 
will is to come out of income of particular 
property and the defendants are in posses- 
sion of the property under the will, the pro 
per article to apply to the suit for arrears 
of such maintenance against the defendants 
is Art. 123 and not Ait. 62. 132 I.C. 684= 
35 C.W.N. 347=1931 C. 670. As to com- 
mencement of limitation in cases of testate 
and intestate succession, see 8 C. 788; 19 M. 
425 (ease of Paisis). Time ‘does not run 
until person liable to deliver or to pay has 
the share or money in his hands. 48 M. 312 
= 52 I.A. 214=48 M.L.J. 627=1925 P.O. 
105 (P.C.). See also 1937 R. 354. Snit for 
legacy under will — Defendants appointed 
executors under will and trustees of testa- 
tor’s estate — 8uit, if one under sec. 10, Lim. 
Act. See I.L.R. (1942) Kar. 392=1942 S. 
145. Mahomedan co-heir — Suit by for share 
in sale proceeds of property of deceased 
from person engaged to distribute same 
among heirs — Limitation — Starting point. 
I.L.R. 1946 M. 423=1946 M. 116= (1945) 2 
M.L.J. 422. , 

Arts. 123 and 131. — ^Where the right to 
receive an annuity under a will is repudiated, 
Art. 131, and not Art. 123 applies to a suit 
to recover such annuity. A suit to recovei 
such annuity brought after 12 years from the 
■date of repudiation is barred by limitation, 
even if the annuity is in the nature of a 
legacy, ^ce the right to receive recurring 
payment is repudiated, Art. 131 is the appro- 
priate article to be applied. A person who 
has taken no action for more than 12 years 
Mce the 'det^l or repudiation cannot claim 
to his right after the lapse of the 

pCraod bf limitation fixed by Art, 131 and 


say that under Art. 123, he is entitled to the 
annuity for the last 12 years. 1947 P. 47 
=25 Pat. 311. 

ART. 124: Hereditary Office. — See 19 
C. 776; 26 M. 113; 14 O.W.N. 497=37 C. 
263. The words "hereditary office” have 
been used in Art. 124 in contradistinction to 
cases where the office is to^ be filled in by 
nomination. Accordingly this article applies 
to a suit for possession of the office of she- 
bartship, where there is no suggestion that 
the appointment of the shebait is to be made 
by nomination and the rights of shebaitship, 
therefore, vest in the heirs of the founder. 
13 Luck. 844=1937 O.W.N. 745=1937 O. 
373. As to scope of the explanation in the 
thiid column, see 10 I.C. 573=20 M,L.J. 
781. Intention of Art. 124 was to treat 
hereditary offices like land for the purposes 
of barring suits for possession of the office 
and extinguishing the right to possession 
after a certain period. The inheritor of such 
an office cannot deny that he derives his right 
from or through his predecessor. 37 C.W. 
N. 29=1932 0. 791=60 C. 452 (P.B.). 

Adverse Possession. — Title can be ac- 
quired by adverse possession. 24 M. 219= 
11 M.L.J. 1; 27 M. 192. Suit to be brought 
within twelve years of defendant’s adverse 
possession. 6 M.L.T. 167=19 M.L.J. 257; 
9 M.L.T. 485; 1931 M.W.N. 8=133 LC. 
1937=: 1931 M. 505. Defendant can tack on 
to bis possession that of a person througli 
whom he claims. 39 A. 636=42 I.C. 77 ; 9 
M.L.T. 485; 24 M. 219; 1 M. 343; 49 LC. 
393=36 M.L.J. 93. But not so in the case 
of independent trespassers. 23 M.L.J. 134 
=16 I.C. 225. Nor can the vacant period 
preceding defendant’s possession be tacked 
on to it. 10 I.C.^ 95=9 M.L.T, 485. As to 
claim to an hereditary office and to the pro- 
perty attached thereto, see 23 M. 271 (P.C.); 
6 A. 1 (P.C.); 27 M. 192; 28 M. 197; 25 C. 
354; 1936 C. 291. If the former claim is 
barred, the light to the latter also is lost 
with it. 23 M. 271 (P.C.); 35 M. 92; 28 M. 
197; 36 M. 418=24 M.L.J. 630. But con- 
versely mere possession of the properties 
attached to the office without performing the 
duties of the office is not adverse possession 
of the office. 29 M.L.J. 558=30 LC. 962; 
20 M.L,J. 781=10 I.O. 573; nor mere receipt 
of emoluments. 42 C. 244=18 O.W.N. 1022 
=41 LA. 267=27 M,L.J, 100 (P.O.) revers- 
ing 39 C. 287. Plaintiff not alleging that his 
office is being held adversely by another — 
Art. 124 does not apply. 1928 M. 377. In 
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Description of suit. 


Period o^ limitation. 


Time from which period 
begins to run. 


125. Suit during the life of a ^[Twelve years] . . The date of the alienation, 
Hindu or Muhammadan female by a 
Hindu of Muhammadan who, if the 
female died at the date of instituting 
the suit, would be entitled to the pos- 
session of land, to have an alienation 
of such land made by the female 
declared to be void except for her 
life or until her re-marriafire. 


LEG. REP. 

1 Substituted by Act XI of 1923, see. 2 
«.nd Seh. I, for ‘'Ditto.”. 

the ease of a suit for possession of an heredi 
tary office, time runs against the plaintiff 
from the time when the defendant takes 
possession of the office adversely to tiie 
plaintiff. If the predecessor of the present 
plaintiff has allowed his rights to the office 
to get barred by limitation, those who are 
next in succession to him should also be 
deemed to have lost their rights. [23 M. 
271 (P.C.), PoU.] 1931 M.W.lSr. 8=133 I. 
C. 193=1931 M. 505. Co-owners — ^Stranger 
alienee from one — ^Possession if adverse. 

See 50 CX.J. 382=1930 C. ISO. 

Suits Govbenkd by the Article. — Suit 
by trustee of a choultry for recovery of pos- 
session of the building. 46 M. 525=43 M. 
L.!. 737 (2)=1923 M. 88. Suit by a Mala- 
bar siani for possession of stanom property 
from a person claiming adversely thereto. 
41 M. 4=33 M.L.J. 26=42 I.C. 22. Suit 
for possession of the hereditary office of 
shebait. 3 P.L.J. 327=47 I.C. 290. Wheie 
the management once reverts to the repre- 
sentatives of the founder on his death, and 
a certain person succeeds as heir-at-law, it 
would be in contiavention of the Hindu 
Law of Inheritance to say that the endow- 
inent should be held in a series of successive 
life-estates by the inheritors. The office be- 
comes hereditary in the hands^ of the heir 
and a suit by him for possession would be 
governed by Art. 124 and not by Art. 144. 
There is no distinction as regards limitation 
'between a claim to an office and a claim to 
the property of endowment. 1940 A.L.X 
705=I.L.R. (1940) All. 815=1941 A. 1. 
As to suit in respect of Maharkiwatany, see 
1937 K 84=I.L.R. 1937 N. 151. 

Arts. 124 and 144. — ^A co-shebaiti claim 
in respect of a family idol will be barred 
by 12 years’ adverse possesson under Art. 
124 or Art. 144, respectively, whether the 
claim is regarded as one to a share in the 
office or as one to a share in the endowed 
property- The fact that the elder brother 
who managed the family properties saw to 
the de'bshe'ba, collected the income and def- 
rayed the proper expenses, is very far from 
being cogent proof of o-uster, 57 L-W. 235 
=1944 A.L.J. 143=1944 A.'W.B. (P.C.) 24 

=A.LR. 1944 P.C. 24=48 C.W.N. 304= 
(1944) 1 M.L.J. 344 (P.C,). 

ART, 125: Scope. — ^Art. 126 applies only 
when the possession of the female concern- 


ed is that of a Hindu or Mahomedan female 
as such, that is to say, by virtue of her be- 
ing a Hindu or Mahomedan female; it does 
not apply if her possession is by virtue of 
a grant or tiansfer made inter 
vivos or by virtue of a bequest. 
The aiticle cannot a^pply , to cases 
wheie the claim and the possession are in- 
dependent of the status of the parties. The 
mere fact that by accident the life-estate 
holder and the plaintiff happen to be ESndus 
or Mahomedans as the case may be is not 
sufficient to attract the application of Art, 
125. 15 P. 151=163 1.0. 940=17 P.L.T. 

131=:1936 P. 323. Article applies to suits 
only by persons who, if the female died at 
the time of instituting the suit, would be en- 
titled to the property. 38 M. 406=42 I. A. 
125=1915 P.C. 124=28 M.L.X 535 P.O.; 

40 M. 818=38 I.C. 223; 5 L.W. 482=38 1. 

0. 270; 29 M. 390 (F.B.); 32 O. 473; 25 

1. C. 463; 1928 L. 242=108 I.C. 184; 8 L. 
215=100 I.C. 84=1927 L. 198. ^ This rule 
may not apply if the nearer heir is a fe- 
male and only a limited owner. See 40 M. 
«18. Suit by such limited owner is govern- 
ed by aiticle. 2 L. 5=58 I.C. 333=1922 
L. 98. A remote reversioner, howper, has 
a right to join as plaintiff along with or in 
substitution for the presumptive reversioner. 
38 M. 406=42 I.A. 125=28 M.L.J. 535 
(P.C.). Article covers suits in respect of 
alienations of land only. 70 P.R. 1914=25 
I.C. 463. Equity of redemption is not 
covered by the terms. 108 P.B. 1912=17 
I.C. 864. House and site covered by the 
term. (Il)id.) 32 P,B. 1904. 

Alienation. — Gift also is alienation. 20 
W.B. 1; 1923 L. 53; 58 1.0. 333=2 L. 5; 
1936 P. 535; also mortgage, 40 I.C. 63=25 
P.B. 1917; 88 I.C. 578=1925 M. 567. The 
word 'alienation’ in Art. 125 has not been 
used in the restricted sense of a transfer by 
means of a registered instrument. The arti- 
cle applies to all cases in which the widow 
has directly or indirectly parted with her 
proprietary right in the estate and passed 
the same to some third person. The entry 
of the names of her illegitimate children 
in the revenue papers followed by her pos- 
session of the property is enough to consti- 
tute an alienation of the estate by the 
widow. 184 I.C. 169=1939 All. 526. As 
to Court-sale brought about by the coDu- 
sion of the wdow, see 35 M.L-X 364=47 I. 
C. 578; 19 A. 524. See also 80 I.C. 534= 
1924 M. 617, holding that it amounts to alie- 
nation. Article does not apply to a smt to 
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[Art. 126 


Description of suit. 


Period of limitation. 


Time from which period 
begins to run. 


126. By a Hindu governed by the When the alienee takes 

law of the Mitakshara to set aside ^[Twelve ^ears] . . possession of the property, 
his father’s alienation of ancestral 

property 


LEG. REF. 

1 Substituted by Aet XI of 1923, sec. 2 
and Sch, I, for ^TOtto.”. 

set aside surrender by Hindu widow. 101 

I. O. 275=1927 K. 193, Suit to set aside a 
gift by a Hindu widow to her daughter and 
a stranger is not governed by this article, 
but by Art. 120. 146 I.O. 977=1933 A.L. 

J. 1305=1933 A. 856. See also 40 P.L.E. 
131=1937 L. 760. The word ^reversioner' 
should not be imported into Art. 125. Art. 
126 is not restricted to suits by reversioners. 

A suit by certain members of the proprie- 
tary body of the village to declare that an 
alienation by a widow shall not affect their 
reversionary rights is governed by Art. 125. 
40 PX.B. 786=1938 L. 457; 44 L.W. 208 
=1936 M. 47; 17 P.L.T. 16. 

Illustrative Cases. — Suit by reversioner 
not born at date of alienation — Time runs 
fiom the date of alienation in the absence 
of fraud or collusion ou the part of ^he 
nearer re>7ersioner&. 41 M. 659=35 M.L. 
J*. §7=46 r.C. 202 (P.B.). But see 22 A. 33 
(F.B.). See also 1936 P. 535. BisabiUty 
provisions have no application in such eases. 
22 P.E. 1907; 27 0. 379. But see contra 
28 M. 57; 9 O.W.N. 795; 36 M. 570=23 M.L. 
J. 269=16 I.C. 839; 22 A. 33 (F.B.); 32 
0. 62. See also 1927 M. 216=25 L.W. 161. 
As to suit by a/u adopted son in respect of 
alienation made by adoptive mother before 
adoption, see 21 M. 288; 8 M.L.J. 121. 
See also 26 M. 143=12 M.L.J. 197. 

Commencement of Limitation. — Time runs 
from the date of alienation and not when 
the plaintiff has knowledge of it. 16 1,0. 

517 (C.). See also the decisions on the 
point under Art. 120 in the case of suits 
by remote reversioners falling under that 
article. It is the date of mortgage and not 
the date of the decree that furnishes the 
starting point. 86 I.C. 1016=1925 M. 941. 
As to confirmation of an alienation, see 25 
M. 731; 26 P.E. 1896, Mortgage by Hindu 
widow's mother — ^Later mortgage by widow 
after attaining majority in renewal of it 

— Heath of widow Suit by reversioners 

for declaration that alienation was invalid 
— Suit filed after twelve years of first mort- 
gage but within twelve years of later mort- 
gage is barred. 31 L.W. 336=1931 M. 274 
=58 M.L.J. 417. In a suit to set aside au 
alienation by a Hindu widow, if the property 
was ancestral property of the husband and 
the contesting reversioner, Punjab Act I of 
1920 is applicable and period of limitation 
35 6 years. If the property was non-ances- 
traV the plaintiff, the suit would be 


governed by this Art, 125. 146 I.O. 350= 

1933 L. 945. ^ 

ART. 126: SCOPE. — ^Article mapplicablc 
to Hindus governed by Bayabhaga Law. 23 
W.R. 419. The words "set aside" do not 
include a suit for declaration that the alie- 
nation does not affect the plaintiff's rights. 
70 P.R. 1914=25 I.C. 463. Suit to set 
aside alienation of father when the alienee 
is not in possession is governed by Art. 120 
and not by Art. 126. 25 A.L.J. 734—1927 

A. 702=50 A. 163; 1928 B. 283. The ex- 
pression ^^ancestral" in Art. 126 has been 
used in the ordinary sense of Hindu Law, 
and cannot be given a wider sense for Limi- 
tation Act. 150 LC. 963=36 P.L.R. 214 
=1934 L. 397. 

Applicability. — See 26 I.C. 873; 3 L. 

426=1923 L. 268. Article applies whe- 
ther the alienee had the knowledge that the 
land purchased formed part of ancestral 
piopeity or not. 23 B. 137 (P.B.).^ Suit 

by after-born son and the son in existence 
at the time of alienation — ^Maintainability. 

40 C. 966=40 LA. 213=25 M.L.J. 512 (P. 
0.); 34 I.C. 794=30 M.L.J. 592. See also 
1935 A. 742. The after-born son does not 
acquire a fresh cause of actiou and a fresh 
period of limitation does not start from 
his birth. 8 W.R. 15 (F.B.); 66 I.C. 938= 
1923 O. 52; 24 O.C. 330=64 I.C. 757=1921 
O. 196; 79 I.O. 1010=1924 A. 677; nor is 
there any extension in favour of minors. 
90 I.C. 184=1925 O. 678. See. 6 does not 
apply to the case of a son who was begotten 
before but born subsequent to the alienation 
sought to be set aside, and a suit to set 
aside an alienation brought by such ^ son 
more than twelve years after the alienee 
took possession of the property is barred 
by Art. 126. 1931 M. 456=60 M.L.J. 521. 

Alienation by father and uncle jointly is 
coveied by this article. 1927 A. 54. See 
also 1940 B. 136 (Alienation by grandfather). 
Father and son mortgaging family pro- 
perty— Father selling the equity of redemp- 
tion and the alienee redeeming and taking 
possession— Suit by the son's alienee for a 
moiety of the property on payment of half 
the mortgage money — ^Article applies. 41 

M. 650=34 M.L.J. 528=45 I.O. 867. As 
to commencement of limitation, see 14 P.R. 
1915=25 I.C. 33; 79 I.O. 666=1924 O. 205. 
Where certain property which was the ex- 
clusive property of the miuor was sold by 
the guardian, Art. 126 does not apply to 
a suit by the ward or his transferee to set 
aside such alienation. (13 L.W. 416, Eel. 
on.) 118 LC. 481=1929 M. 313=56 M.L. 
J. 332. Mortgage with possession by Hindu 
father — Subsequent sale to mortgagee — Suit 
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Description of suit j 

Period of limitation. 

Time from which period 
begins to run* 

127. By a person excluded from 
;Qint family property to enforce a 
right to share therein. 

^[Twelve years] .. 

When ihe exclusion becomes 
known to the plaintiff. 


LEG*. BEE. 

1 Substituted by Act XI of 1923, sec. 2 
and Sch. I, for ^^Ditto.”. 


by sons to redeem mortgagee, ignoring 
sale after 12 years from the date of sale 
is not maintainable and is barred by Art. 
126. 112 I.C. 151. A suit by a Hindu 

grandson to set aside an alienation of joint 
family property made by his grandfather 
before his biith, without any justifying 
cause, would be barred by limitation if in- 
stituted more than 12 years after the date 
of the alienation, under Art. 144. The suit 
is governed by Art, 144, and not Art. 126, 
which applies only to cases of alienation by 
a father and not by a grandfather. I.L.B. 
(1940) B. 109=42 Bom.L.B. 208=1940 B. 
136. 

' Art. 127: Applicability. — See 77 I.C. 
697=26 0.0. 191=1922 Oudh 15. Art. 127 
would come into play only where the claim 
is made by the plaintiff as a member of a 
coparcenary; where he puts up his claim on 
the ground of co-ownership and not as a 
member of a coparcenary, the case is govern- 
ed by Art. 144 and adverse possession for 
twelve years from the date of denial by 
the defendant of the plaintiff’s title would 
extinguish his claim. 31 K.L.B. (Supp.) 
191=162 I.C. 577=1936 K. 80. Article 
governs the question of adverse possession 
between coparceners. 37 B. 84=17 I.C. 
657=14 Bom.L.E. 931. See also 159 I.C. 
453=1936 P. 68. Exclusion from joint 
family property, see 1924 A. 812; 15 I.C. 
184=16 C.W.K 466 (P.C.); 5 0. 938; 21 
B. 325; 49 A. 763=102 I.C. 66=1927 A. 
454; 11 M. 380 (392); on appeal 14 M. 237 
(P.C.); 11 0. 127 (P.C.); 30 M. 201; 1927 
M. 595=102 1.0. 300; 116 1.0. 849=27 A. 
L.J. 324=1929 A. 302. Where one^ of 
two brothers forming a joint family is in 
possession of the property, though the other 
never actually joined in cultivation with his 
brother he must be held to have been in pos- 
session through his brother and hence a 
suit by the latter to enforce his right to 
share in the property is governed by Art. 
127. 1942 O.W.X. 639=1942 0,A. 527= 
1943 Oudh 177. ^ A claim to either joint 
possession or enjoyment by turns or rota- 
tion of a right to worship and take part 
in the service of a deity must stand in the 
same way as a claim to immovable property, 
and is governed for purposes of limitation 
by Art. 127. It is a mtU or ml)andha, 39 
Bom.L.R. 94=1937 B. 202. Where plaiii- 
tiff’s cl^im as coparcener is distinctly deni- 
ed, residence as dependent in the fainily 
house does not prevent time from running. 
42 M. 431=36 M.L.X 612=52 I.C. 470; 43 
L.W. 711=1936 M. 573 (Assignment of 

C-C,]VL— 44^ 


arrears of maintenance by member of Mala- 
bar tarwad), as to what constitutes exclu- 
sion, see also 1923 O. 61 '^Bight to share” — 
Meaning, see 15 I.C. 394=15 O.C. 111. ^ The 
suit contemplated by Art. 127 is a suit by 
a member of a joint family against other 
members to be restored to joint enjoyment. 
15 I.C. 394. Coparcener excluded from en- 
joyment of joint property — Suit by ^ for 

declaration of rights and for injunction — 
Limitation. 1935 Pesh. 95. Partition suit 
— ^Income accruing between preliminary and 
final decrees — Suit for share in — ^Limitatioin 
1935 N. 137=156 I.C. 672. A purchaser of 
a share in the joint family is not a member 
of the joint family. 14 C. 544 ;9 M.L.T. 
397. See also 18 C. 642; 23 B. 137 (F.B.);, 
12 M. 292 as to who can sue under the arti- 
cle. The article does not apply to a smt 
for possession of property by right of in- 
heritance. 10 A. 343. Suit to recover 

property sold by one coparcener — ^Article 

applies. 42 M.L.J. 364=1922 M. 369. Art. 
127 does not apply where a stranger has ac- 
quired the property. Where the managing 
member of a joint family and a minor re- 
presented by his mother sold the property 
in 1904 to a stranger who in turn sold it to 
another stranger in 1917, a suit brought by 
the minor on his attaining majority in 1924 
IS barred under Art. 144. 137 I.C. 367 — 

34 Bom.L.B. 354=1932 B. 255. Suit by 
heir of one tenant-in-common against the 
heir of another tenant-in-common. Article 
does not apply. 43 M. 288=38 M.L.J. 149. 
Does not apply to undivided property of a 
family governed by Mahomedan Law. SO 
I.C. 118. See also 41 B. 588=19 Bom.L.B- 
579 (F.B.); 38 B. 449=22 I.C. 195; 38 I. 
C. 25; 32 I.C. 1002=38 M. 1099. As to 
suit bv person converted to Islam, see o7 
P.B. 1916=35 1.0. 549. Hor to suits ^ 
Burmese Buddhists, L.B.E. (1903) 194; IJ.B. 
R. (1897-1901) 458. W'here fhe suit was 
filed for a declaration in respect of family 
property divided at partition, 
suit was not governed by Art, 12/. 54 J3. 

4=31 Bom.L.R. 1240=1930 B. 61. A suit 
to reopeu a partition and to re-adjust the 
shares of the parties thereto on the ^ound 
that certain properties really belongmg to 
third parties were allotted to the plainum 
is governed hy Art. 96 and not Art. l^L 
54 M. 883=61 M.L.J. 430=1931 M. 70 1. 
Art. 127 does not apply to a suit for posses- 
sion of immovable property by one ^ mem- 
ber of a family against another who is sepa- 
late from him, if the property claimed is 
not joint family property. Such a suit is 
governed by Art. 144. Even property which 
has continued undivided after a division 
between brothers is not “joint family pro- 
perty” within the meaning of Art. 127 and 
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[Art. 123 


Description of suit. 

Period of limitation. 

Time from which period 

1 begins to run. 

128. By a Hindu for arrears of 
maintenance. 

129. By a Hindu for a declaration 
pf his right to maintenance. 

130. For the resumption or 
assessment of rent-free land. 

131 To establish a periodically 
Tecuring right. 

'[Twelve years] . . 

'[Twelve years] . . 

^[Twelve years] . . 

j '[Twelve years] .. j 

When the arrears are payable. 

When the right is denied. 

When the right to resume or 
assess the land first accres. 

1 When the plaintiff is first refu- 
|sed the enjoyment of the right 


LEG. EEF. 

1 Substituted by Aet XI of 1923, see. 2 
and Sch. I, for ‘‘Ditto.”. 


% suit to recover possession of his share in 
such property by the separated member is 
governed by Art. 144. 58 LA. 106=1931 
P.C. 48=60 M.L.J. 386 (P.C.). 

COJmJENCEMENT OP LIMITATION is from 
the time that one is excluded from enjoy- 
ment to his knowledge. 37 B. 64=17 I.C. 
642; 45 M. 648=42 M.L.J. 507 (P.B.); 18 

B. 197. In the case of a minor, the time 
can be computed at best from the date of 
his attaining majority. 116 I.C. 849=1929 
A. 302. 

Exclusion, what constitutes. — 25 L.W. 
1=28 Bom.L.E. 1409=48 A. 529=1926 P. 

C. 100=51 M.L.J. 836 (P.C.). There is no 

definition of the word “exclusion” in the 
Act and the question whether a person has 
been excluded from joint family, must de- 
pend upon the facts of the particular case. 
An intention to exclude is an essential ele- 
ment. Court is to be satisfied that there was 
an intention on the part of those in con- 
trol of the joint family property to exclude 
the person and that exclusion was to his 
knowledge. 56 LA. 316=53 B. 699=1929 
P.C. 231=57 M.L,J. 287 (P.C.). Emow- 

ledge of guardian of minor suffi^ent, 37 
M.L.J. 256=52 LO. 725. 

Bueden op Proof. — ^It is for the defend- 
ant pleading limitation to show that the 
plaintiff was excluded from joint estate 
for more than 12 years and that the exclu- 
sion was known to the plaintiff. 22 B. 259; 
18 B. 197; 25 B. 367; 105 I.C. 410=1927 
O. 499, Rule as to adverse possession as 
between members of a joint Hindu family 
discussed. 145 LO. 780=35 Bom.L.R. 779 
=1933 B. 386. 

Arts. 127 and 144. — The exclusion or 
ouster by a lunatic brother of his joint sane 
brother if open and continuous bars the 
sane brother’s claim under Art. 127. li 
after the death of the lunatic brother the 
Court of Wards openly retains possession on 
behalf of his widow then Art. 144 applies. 
LL.B. (1942) All. 518=1942 A.L.J. 197= 
1942 A.L.W. 245=A.LB. 1942 AH. 267 (2). 

Art. 128.— 8:^6 107 LC. 641=1928 M. 
561; 1924 N. 176=75 LC. 833; 12 P. 869= 
1934 P. 99. Art. 129 is intended to apply 
^ the status of a person on the 

teas&s’ of whidhi maintenance is claimed is 
, denied and the person mter alia wants to 


establish that status; hut where such sta- 
tus is not denied, Art. 128 applies. 14 L. 
759=1933 L. 747. 

Art. 129. — Where there is no denial there 
is no bar under the article and proof of 
denial lies on him who pleads the bar. 26 
M.L.J. 205=23 LC. 831. Article does nor 
apply to claim for maintenance nnder con- 
tract. 23 C. 645; 12 P. 869. 

Art. 130: Adverse Possession between 
Landlord and Tenant. — ^Where a tenant 
claimed land as rent free to the knowledge 
of the plaintiff and no suit for resumption 
or assessment was brought till 12 years 
after, the suit is barred. 39 C. 453=15 C. 
L.J. 203; 13 LC. 517. See also 1936 C. 289. 
Suit for resumption of a life jagir must 
be brought within 12 years of the death of 
the grantee. 1924 P. 298. Suit by a saran- 
jamdar to levy assessment upon rent free 
lands falls within article. 45 B. 694=61 
I.C. 40. 

Arts. 130 and 131. — ^Art. 130 applies only 
if the land is found to be rent free. 38 C. 
L.J. 207=1923 C. 392; 47 LC. 420=28 C. 
L.J. 254. Mere non-payment of rent for 
any period does not bar the landlord’s right 
to have the rent assessed and to recover 
rent. Such a suit would fall under Art. 131 
and for the bar of limitation, there must 
be some overt aet such as refusal to pay the 
rent or assessment before time begins to 
run. 38 C.L.J. 207=1923 C. 392. See also 
1936 A.L.J. 1384=LL.R. (1937) All. 140 
=1937 A. 57; 17 P.L.T. 819=1937 P. 96; 
22 C.W.N. 685=46 LC. 428; 19 LC. 64. 
Suit to recover assessment on land held by 
the defendant adversely to the plaintiff for 
over 12 years is barred. 40 B. 606=36 I.C. 
505. 

Art. 131. — Test as to applicability of 
article. 1933 P. 695=150 I.C. 242. Under 
Art. 131 the mere exclusion from the en- 
joyment of a right does not cause time to 
run, unless the exclusion is the result of a 
refusal made upon a demand. 18 LX.T. 5. 
Where the particular Art. 102 applies, the 
more general Art. 131 will Be excluded. 43 
L.W. 431=1936 M. 149=70 M.L.X 220. 
Plaintiff sued in Civil Court for a dedara- 
ticBi that defendant was an under-raiyat 
under him, that he (defendant) had denied 
that relationship anff refused to pay rent 
to him and further prayed for his eviction. 
Sold, the Civil Court had jurisdiction only 
to decide whether the relationship of land- 
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lord and tenant existed, but not to grant 
relief of possession as this was within the 
jurisdiction of Eevenue Courts under the 
Chota Nagpur Tenancy Act and that the 
article to be applied for deciding the ques- 
tion of limitation was Art. 131, and ^lot 
Art. 142 or 143. 1933 P. 695. This arti- 

cle applies to suits to recover moneys due 
under a periodically recurring right, whe- 
ther or not there is prayer for declaration 
that the plaintiff is entitled to such a rent. 
38 M. 916=26 M.L.J. 377. Right to re- 
cover rent is periodically recurring right. 
28 I.C. 600=13 A.L.J. 333; 16 W.R. 201; 
14 M.L.jr. 477. Article not confined to 
suits for declaration of title but includes 
the recovery of arrears in respect of the 
right. 34 A. 246=9 A.L.J. 297; 38 M. 916 
=26 M.L.J*. 377. But see 55 B. 193 below. 
Where a claim is expressly for arrears of 
revenue and not for the establishment of a 
right. Art. 62 and not Art. 131 applies. 
Art. 131 applies in express terms to a suit 
to establish periodically recurring right 
and not to recover sums due under such a 
right. A suit may claim both the reliefs, 
but while the former claim falls under Art. 
131, the latter claim falls under Art. 62. 
55 B. 193=131 I.C. 465=1931 B. 189, as 
to scope and application of article, see also 
16 M. 294=3 M.L.J. 98. Article does not 
apply where there is no relationship of land- 
lord and tenant. 45 B. 638=60 1,0. 892 

=1921 3^. 175. Perpetual and periodically 
recurring right — ^f)istinetion. See 39 M.L. 
J. 492=58 I.C, 788, Right of mutawalli to 
yeormah allowances received by another — 
Article not applicable. 58 I.O. 788. A 
claim to get a manibam or an annual allow- 
ance from and out of the revenue collections 
is a periodically recurring right, within the 
meaning of Art. 131. 164 I.C. 794=44 L. 

W. 250=1936 M. 704. Annuity in the na- 
ture of legacy payable under will — Suit ro 
recover more than 12 years after repudia- 
tion of right — ^Maintainability — Limita- 
tion. 25 Pat. 311=1947 P. 47. Where the 
essence of the claim in a suit is^the esta- 
blishment of the title of the pTamtiff, as 
against a rival claimant, to an office to 
which a remuneration periodically payable 
by Government is attached, and not the es- 
tablishment of the liability of the Govern- 
ment to make the recurring payment ^ in 
question, Art. 131 cannot have any applica- 
tion. Though the Government is a party 
to the suit, if there is no prayer for recovery 
of specified sums from the Government, and 
if aU that the plaintiff asks is to make bind- 
ing on the GoveAment a decision as to 
the rival claims of himself and another to 
an office to which certain emoluments paya- 
ble periodically by the Government are at- 
ta^ed, it caimot be said to be a suit against 
the Government to establish a right to re- 
ceive emoluments, because the essential 
question in the suit is not the liability of 
the Government to make a payment under 
a periodically recurring right. 1939 M. 570 
= (19391 1 M.L.J. 476. See also 53 L,W, 
325=r.L.R. (1941) M. 587=1941 M. 428= 


(1941) 1 M.L.J. 374; 1941 P. 116; Suit to 
establish right to offerings of temple — ^Arti- 
cle applied. 22 O.C. 346=54 I.C. 540, The 
following have also been held to be periodi- 
cally recuriing rights: — claim to worship 
an idol for a particular period in the year. 

8 C. 807; a right to recover burial fees. 24 
W.R. 385; a right to receive a monthly 
allowance from a zemindari. 7 M. 341 A. 
claim to recovei water cess illegally levied 
is not a suit to establish periodically recur- 
i-iiig right. 37 M. 322=24 M.L.J. 365; a 
suit for a declaration that plaintiff is en- 
titled to a certain share in the offerings of 
a temple is a suit to establish a periodically 
recurring right. 22 O.C. 345=54 I.C. 540. 
If a decree for rent has been passed with- 
in 12 years before the subsequent suit for 
rent has been instituted, the claim is not 
barred by time. 12 I.C. 3^. See also I.L. 
E. (1937) A. 140=1937 All. 57 (Suit for 
giound rent where plaintiffs^ right was de- 
nied 12 years before suit). 1941 P. 201. 
A claim to enhance rent is a recurring cause 
of action and limitation runs from the date 
of refusal. Where the right to enhance the 
rent is based not on a contract but on sta- 
tute, the article would not apply. 1924 P. 
193. See also 2 P.L.J. 124=39 I.O. 85. 
A party whose right to malihana is denied 
must sue within 12 years of refusal. The 
article does not apply where in a previous 
suit plaintiff has got a dedaration of his 
title. 40 r.C. 864=2 P.L.W. 65. In 1889, 
the right to 2 per cent, of the (Government 
assessment conferred on the plaintiff’s ances- 
tor was altered into one for a fixed annual 
sum. Ill 1913, his claims to the old percent- 
age were definitely negatived. JELeld, that 
Alst. 131 and not Arts. 14 or 120 appHed 
and the suit was well in time, as it was with- 
in 12 years of the refusal by the Govern- 
ment in 1913, to admit any right in the 
plaintiff to a variable annual sum. 61 I,A. 
190=58 B. .306=1934 P.O. 108=66 M,L.J. 
614 (P.C.). There must be a definite de- 
mand and refusal. Mere omission to exer- 
cise the right will not start adverse pos- 
session. 41 B. 159=38 I.O. 54. See also 21 
I.C. 179=19 C.W.N. 386; 46 P.W.R. 1914 
=23 I.C. 445. As to what constitutes refu- 
sal, see 7 M. 341. Mortgage and lease — ^Ex- 
piry of lease — Suit by mortgagee for mort- 
gage money and profits after ^ 12 years. 
S.eld^ barred and that this article did D-ot 
apply. 41 L.W. 398=1935 M. 377. 

Arts. 131, 110 and 120.--Art.131 contem- 
plates a case where the plaintiff^'s right to 
the property has not been already extingui- 
shed by adverse possesdon of the defend- 
ants. If there was never any relationship 
of landlord and tenant between the plaintiff 
and the defendant, and the latter held the 
land adversely to the former for more than 
12 years, the plaintiff would be no more com- 
petent to sue for assessment of rent than 
he could institute a suit for eviction against 
the defendantw 75 C.L.J. 440. A perpe- 
tual right to receive year after year a parti- 
cular sum of money is not a periodically 
recurring right, the quantum of the right 
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[Art. 132 


Description of suit. 

Period of limitation. 1 

1 

Time from which period 
begins to run* 

132. To enforce payment of money 
charged upon immovable property. 

^[Explanation . — For the purposes 
of this article — 

(a) the allowance and fees respec- 
tively called malikana and haqqs and 

(b) the value of any agricultural 
or other produce the right to receive 
which is secured by a charge upon 
immovable property, ®[and (c) adva- 
nces secured by mortgage by deposit 
of titles] deed shall be deemed to be 
money charged upon immovable 
property.] 

^[Twelve years] . • 

When the money sued for 
becomes due. 


LEO. EEP. 

1 Substituted by Aet XI of 1923, see. 2 
and Sch. I, for '4)itto.”. 

2 Explanation substituted by Aet I of 
1927. 

8 Added by Act XXI of 1929. 


being defned onee for all and not varying 
according to the circumstances each time it 
accrues. Where the right is to recover a 
fixed sum which is not dependent upon the 
income of the property and the payment of 
which is an obligation cast upon the per- 
son, who is the holder of the property for 
the time being to pay that particular sum 
every year, it cannot be said to be a perio- 
dically recurring right and hence Art. 131 
can have no application to a suit to recover 
an ears of such sum. Where it is found 
that there is no relationship of landlord and 
tenant between the parties and the amount 
claimed was not by way of rent, Art. 110 
cannot apply. The only article that can 
apply is Art. 120. 57 LW. 531= (1944^ 2 

M.L.J. 250=1945 M.W.K 17=1945 Mad. 

20 . 

Art. 132: Wha-t is Immovable Property. 
See 18 P.L.T. 801=1938 P. 16. Stand- 
ing trees are immovable property within 
Art. 132. 9 I.C, 478. A turn of worship 

is not an interest in immovable property and 
a suit to enforce a mortgage of such a right 
is governed by Art. 120 and not by Art. 132. 
46 C. 455=22 O.W.N. 994. An ice factory 
and interest under mortgage deed are im- 
movable properties. IO3 I.C. 742=1927 L. 
373. A suit to recover malikana is govern- 
ed by Art. 132 where the plaintiff seeks to 
recover it in respect of an interest in land; 
and to such a suit, Art. 131 does not apply. 
1934 P. 44. See also 40 I.C. 864=2 P.L. 
W. 64; 14 Luck. 467=1938 O.W.N. 1368= 
1939 O, 57; 46 L.W. 358 (Suit for arrears 
of fcammera or percentage of melwaram of 
zemindari villages). 

Applicability op Article to Instalment 
Bond. — Where under a bond the whole 
amount becomes payable on default in the 
payment of instalments, the money becomes 
due under Art. 132 when a default is made 
and time runs from 4he date of default. 


43 A. 671=1921 A. 192=63 I.C. 886=19 
A.L.J. 712; 8 Luck. 240=142 I.O. 64=1933 
O. 66 (F.B.). The test is obligation under- 
taken by the borrower under the bond. 43 
A. 671=19 A.L.X 712. See also 63 I,C. 
25=19 A.L.J. 456; 37 A. 400=28 XC. 910. 
Unpaid purchase money — Suit to enforce 
lien — ^Payment made towards the amount — 
If extends period. 'See 1943 M. 283 = (1942) 
2 M.L.J. 482. Art. 132 — Charge declared by 
decree in favour of subrogee-^uit to en- 
force charge — Starting point of limitation. 
(1946) 1 M.L.J. 379. Acceptance of over- 
due iustalments, if amounts to waiver. 27 
O.W.N. 893=1924 C. 139. Where there is 
an option to the mortgagee to sue for the 
whole amount on default of payment of in- 
terest or to wait until the period fixed, he 
must sue for the whole amount as to when 
the cause of action therefor accrued. 31 
XC. 808=153 P.W.B. 1915; 45 XC. 613; 
32 XC. 551 (contra). See also 59 XA. 376 
=63 M.L.X 187=1932 P.C. 207=7 Luck. 
442 (P.C.); 1934 M. 227=64 M.L.J. 606= 
37 L.W. 751. Instalment bond — Arrears of 
interest — Omission to sue, if amounts to wai- 
ver. 29 XC. 854=113 P.L.E. 1916. See also 
62 XC. 762=1921 M.W.N. 384; 20 A.L.X 
346=1922 A. 524. Eight to action when ac- 
crues — ^Instalment bond. 39 M. 981=31 M. 
L.X 865; 47 XC. 655. 

To Loans- in Kiitd. — ^A suit to recover the 
value of paddy charged upon immovable pro- 
perty is governed by Art. 132. 64 XC. 310; 
64 XC. 210=25 C.W.N. 57; 48 C. 625=1921 
C. 172; 58 I.C. 995 (2)=23 C.W.N. 951. 
See also 32 C.L.J. 221; 47 C. 125=23 O.W.N. 
949 ; 51 XC. 241; 33 A. 708; 50 XC. 608= 
29 O.L.J. 368. 

To Mortgages. — ^Where a mortgage is for 
a definite period, it means that durjpg that 
period neither the debtor is liable' to pay 
nor the creditor entitled to recover the 
debt. For the debtor^s default during the 
term of the mortgage to be regarded as a 
cause of action for the suit, the default 
ought to be such as would entitle the mortga- 
gor to redeem before the expiry of the term. 
Where it is clear from the document that 
there was no intention that the mortgagee 
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should be given the right to recover the en- 
tire amount of the mortgage debt simply on 
the occurrence of a default in payment of 
the annual interest, the right to sue for the 
entire amount cannot arise till the expiry of 
the term fixed. Art. 132 would come into 
operation only when the mortgagee is bound 
to sue and not when he has the option to 
sue. I.L.B. (1939) N. 515=1939 N. 242. A 
default clause in a mortgage bond which pro- 
vides that in default of payment of any in- 
stalment stipulated the whole money should 
become due is exclusively for the benefit of 
the mortgagee and it gives him an option 
either to enforce his security at once on de- 
fault or, if the security is ample, to stand 
by his investment for the full term of the moit- 
gage. If the mortgagee accepts payments 
of overdue instalments which are tendered 
to him he must be taken to have waived his 
ri^iit of enforcing the default clause in the 
bond, and limitation does not run. 1938 M. 
836= (1938) 2 MX.J. 251. See also 40 Bom. 
L.B. 47. Suit on mortgage — Stipulation in 
bond that whole amount would become paya- 
ble on default to pay interest for 3 years — 
Default committed — Subsequent payment of 
interest — ^Limitation — Terminus a quo. 40 P. 
L.R. 571=1938 L. 570. See also 43 C.W.N. 
38=1939 C. 26. Money charged on immova- 
ble property — Suit to enforce puisne mort- 
gage against balance of sale proceeds in the 
hands of prior mortgagee — Suit governed by 
Art. 132. 41 0. 654=41 I.A. 45=26 M.L. 

J. 243 (P.O.). See also 1941 S. 158 (Suit for 
money due under mortgage by conditional 
sale). English mortgage — ^Provision that in 
certain event date of payment is to be chang- 
ed and that mortgagor shall pay costs of 
insurance, etc. — Suit on — ^Limitation. See 
I.L.B. (1942) M. 851=55 L.W. 417=1942 M. 
628. Anomalous mortgage falling under 
see. 58 (gf), T. P. Act — ^Personal covenant to 
pay on fixed date — ^Dispossession of mortga- 
gee before term-— Suit for sale within 12 
years of date fixed for payment but beyond 
12 years of dispossession — ^If barred. See 
r.L.E. (1942) Ear. 452. Where a third 
mortgagee pays off the first mortgage to 
which he becomes entitled by subrogation 
and claims to enforce his prioritjr against the 
mesne incumbrancer, the claim is barred if 
brought more than 12 years after the expiry 
of the term of the first mortgage. 39 I.A. 
68=39 C. 527=22 M.L.J*. 468 (P.O.); 50 M, 
626=52 M.L.J. 532=1927 M. 631. See also 
1930 N. 166,* 7 Luck. 26=1932 O. 314=8 O. 

522. The starting point for the en- 
forcement of a charge acquired by one of the 
mortgagors who redeemed the whole mort- 
gage is the date of payment. 137 I.O. 86= 
1932 A. 250. [28 A. 482 (P.C.), FoU.] ; 

105 LC. 302=1927 O. 552. See also 50 A. 
569=1928 A. 241=109 I.O. 38=26 A.L.J. 
298; see 35 O.W.N, 409=1931 C. 251 (F. 
B.) overruling the decision in 25 O.W.E. 283 
and holding that a suit by a redeeming ^co- 
mortgagor for contribution can be filed with- 
in 12 years of the date on which the original 
mortgage was paid and is not barred^ if in- 
stituted beyond the period within which the 


original mortgagee could institute his suit 
on the mortgage, had it not been redeemed. 
See also 1936 M. 500=70 M.L.J. 532; 1936 
M. 782=44 L.W. 135; 10 Luck. 690=154 
I.C. 267=1935 0. 245; 13 P. 356=1934 P. 
612; 1938 O.W.N. 290. Where a subsequent 
mortgagee pays off a prior mortgage and ac- 
quires rights of subrogation under that mort- 
gage, he must enforce the rights so acquired 
before a suit on that mortgage would be time 
barred. 58 A. 912=1936 A.L.J. 586=1936 
A. 636. A puisne encumbrancer who satisfies 
a decree obtained by a prior mortgagee, 
though he cannot execute the decree unless 
his rights are properly declared in the de- 
cree itself, can institute a suit to enforce 
his rights under the decree, and if the de- 
cree paid off by him was one for sale, he can 
in the suit brought by him pray for sale of 
the property to which the decree relates, for 
the discharge of the decretal debt. As the 
decree is a mortgage decree, the suit should 
be regarded as one to enforce the payment 
of money charged on immovable property, 
and Art. 132 of the Limitation Act is the 
proper article to be applied in such cases. 
The starting point of limitation in such suits 
is not the date of payment of the decretal 
dues by the puisne mortgagee but the date of 
payment specified in the preliminary decree. 
49 O.W.N. 104=1945 Cal. 194. In the case 
of a mortgage deed directing the payment 
of the amount in instalments and containing 
a default clause, time does not begin to run 
immediately on the default; the mortgagee 
can waive the benefit reserved to him under 
the document. Where a default occurs, and 
after demand by the creditor for payment of 
the full amount, both parties agree that the 
creditor should accept payment of the over- 
due instalments and receive the further in- 
stalments according to the terms of the bond, 
this arrangement would restore the old state 
of things and thereafter the creditor on the 
one side cannot take advantage of the default 
and ask for the entire amount and on the 
other side, limitation does not run as against 
the creditor by virtue of the default which 
is condoned by consent of parties. 57 L.W. 
20 (2)=1944 M.W.N, 109=1944 Mad. 172= 
(1944) 1 M.L.J. 49. A suit by a simple mort- 
gagee for sale against the morgagor or per- 
sons claiming under the mortgagor is gover- 
ned by Art. 132. 59 M. 312=44 L.W, 887 
=1936 M. 70. Where a decree for sale on a 
mortgage has been Converted into immovable 
property, the mortgagee of such decree is en- 
titled to the benefit of not only the new se- 
curity, but also of Art. 132. 37 I.C. 4=39 
A. 74. See also 63 I.C. 504=1921 A. 301= 
43 A. 532. A suit for sale of ancestral pro- 
perty mortgaged by Hindu father is govern- 
ed by Art 132. 19 I.C. 878=17 O.W.N. 1022. 
Art.T32 applies to a suit to enforce a second 
mortgage executed in consideration of a 
prior mortgage and a fresh advance, 1921 L. 
29Z. Claim for personal decree is under Art.. 
116. 1930 L. 993. Art. 132 dojss not apply 
to a suit for redmption of the prior mortgage 
brought by the puisne mortsragee who was 
anthorised by the in redeem the 
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eailier mortgage. 34 P.L.K. 502 — 1933 Tj, 
503=14 L. 590; see also 1934 A. 946=153 I. 
0. 604; 153 I.C. 808=10 Luck. 531=1935 O. 
139. A suit by a principal to enforce a 
charge on immovable property created by an 
agent to secure monies which might be found 
to have been defalcated by him, is governed 
by Art. 132. 44 C.W.N. 793=72 C.L.J. 480 
= 1941 C. 257. Where a _ portion of the 
mortgaged property is acquired under the 
Land Acquisition Act and the mortgagor 
withdraws the compensation money, a suit 
filed by the mortgagee to enforce his secu- 
rity and claiming a simple money decree m 
respect of the compensation money with- 
drawn, is a suit ^to enforce payment o± 
money charged upon immovable proper tjr 
within the meaning of Art, 132. The cause 
of action is not the withdrawal of the com- 
pensation money, but the non-payinent ^ 
the mortgage debt. I.L.R. (1938) All. 51o 
1938 A.LX 313=1938 A. 221 (T.B.). Where 
in pursuance of a default and option clause 
in a simple mortgage of 1916, the 
sues for and obtains possession in 1924 ana 
on the mortgagor applying under the encum- 
bered Estates Act, makes an application tor 
the inclusion of his claim for interest tor the 
period of his non-possession, it is not barren 
by limitation because under ^ the docuinent 
the mortgagor intended to give the mortga- 
gee an option as regards^ the time for sumg 
for interest and as such it could Be sued for 
along with the claim for pri^ipal. O. 

W.1L 509=1945 A.W.N. (C.C.) 32—1945 
Oiidh 70. The properties in the sui^ num- 
bering seven ‘villages, belonged to B who 
mortgaged them to A and then sold an eight 
annas share in four of the seven ^llages to 
the plaintiff. Subsequent to the sale, B ev- 
ented a mortgage of the remaining eight 
annas share of the four villages and of the 
three entire villages in favour of the deten- 
dant. The plaintiff paid off the mortgage 
decree obtained by A and also redeemed ano- 
ther mortgagee oj the entire properties exe- 
cuted by B in favour of another party after 
the mortgage in favour of the defend^t. In 
a suit for foreclosure instituted by the de- 
fendant on the basis of his mortgage, a de- 
cree was passed declaring that the foreem- 
sure would be subject to a charge m the 
plaintiff^s favour for the two sums paid by 
him in respect of the two mortgages, opera^ 
ing on 16 annas share in three villages and 8 
annas share in four villages. The p^intiffi 
instituted a suit to recover those sums by en- 
forcement of the charge within 12 years from 
the date of the decree. EeU, that the plain- 
tiff by making the two payments mentioned 
above had subrogated himself^ to the rights 
of the mortgagees whom he paid off, and the 
rights which he had thus obtained became 
merged in the foreclosure decree which <nd 
not merely declare a charge which had exis- 
ted before but created one, and the suit to 
enforce that charge was within time under 
Art, 132. 4B O.W,H. 830=57 L.W, 565= 
1944 AXa. 463=1944 P.O. 85= (1944) 2 M. 
UT. 336 (KO.)=71 t.A. 153=IX,JR. (1944) 


Ail. 654 P.C. 

Other Miscelianeous Suits. — This arti- 
cle applies also (1) to foreclosure suits. (20 
LC. 465=16 O.C. 157; 9 O.W.N. 1081=1933 
O. 81; 1932 O. 178); (2) suit by first mort- 
gagee against second mortgagee, who has 
foreclosed the mortgage (34 I.C. 704=12 N. 
L.E. 90); (3) suit or application under sec. 
48 of the Dec. Agri. Eel. Act (10 1.0. 910 
=13 Bom.L.R. 284); (4) suit to enforce exis- 
ting charge (45 B. 597=60 I.O. 903=1921 
B. 182. See 22 Pat. 187=1943 Pat. 305 (suit 
to enforce right to subrogation). Sums 
claimed by the Municipality on account of 
house-tax and water-tax are declared by sta- 
tute to be a first charge upon the buildings 
01 lands with reference to which the tax is 
imposed. Consequently, Art. 132 applies to 
a suit to lecover such sums. 123 I.C. 379 = 
1930 A. 530. See also 1939 A. 510. Even 
though money is payable “on demand” actual 
demand is not necessary under this article. 
31 I.C. 335=1916 M.W.N. 12T. Suit against 
the surety on a mere money bond is not a 
suit for payment of money charged on in> 
movable property. 105 I.C. 168=1927 M. 
945=53 M.L.J. 453. Where plaintiff asks 
for money decree only and does not seek to 
enforce a charge on immovable property, Art. 
132 does not apply. 56 A. 711=1935 A. 239. 
The period of limitation for a suit by one 
of several heirs of a mortgagor or by one of 
the several subsequent transferees of the 
mortgaged property who has paid the entire 
mortgage decree for contribution against the 
other heirs or transferees in which the sale 
of the defendant's share in the mortgaged 
property is sought is twelve years from the 
from the date of payment and not from the 
date when the original mortgage money be- 
came payable. 1942 A.W.R. (C.C.) 319= 

1942 O.W.N. 762=1942 Oudh 449 (E.B.). A 
suit by the shebait of a temple who made 
certain payments under see. 170, B. T, Act, 
to enforce a statutory mortgage under see. 
171, is governed by Art. 132. 35 C.W.N. 

678=1931 C. 493. See also A.I.R, 1939 A. 
510, (Suit under U. P. Mun. Act, sec. 177), 
Suit for the enforcement of a charge over 
properties furnished as security under a bond 
executed as a condition for stay of execu- 
tion is governed by Art. 132. 1933 M,W. 

N. 486=1934 M. 1=66 M.L.J. 4. See also 
1936 L. 784 (Suit to eject mortgagee of en- 
dowed property). Vendee directed to pay 
mortgagee debt — ^Failure to pay — ^Suit on the 
basis of breach of contract is governed by 
Art. 132. 107 I.C. 679=1929 A. 121. See 

also 3936 A. 870. A suit to recover royal- 
ties charged upon lease-hold premises is sub- 
ject to 12 years' limitation period (Art. 132). 
38 aW.N. 481=1934 P.C. 119=66 
479 (P.C.). The vendor has a statutory 
charge over property in the hands of Jhe 
vendee for purchase-money left with the ven- 
dee, and limitation is 12 years under Art. 
132. 1934 A.I/.J. 682=1934 A. 525. See 
also 1936 A. 870. A Hindu widow's main- 
tenance is not a charge on her husband^s pro- 
perties and a suit to recover arrears of mam- 



ArI. 132] The Indian Limitation Act (IX of 1908) 3583 


Description of suit. 

Period of limitation. ^ 

Time from which period 
begins to run. 

133 [Omitted by Act 1 of \929\. 


! 


LEG*. EEF. 

1 Article which has been omitted by Act 
I of 1929 ran as follows : — 

133. To cover move- [Twelve The date of 
able property coniveyed years] the purchase, 
or bequeathed in trust, 
deposited or pawned, 
and afterwards bought 
from the trustee, depo- 
sitary or pawnee for a 
valuable consideration. 


tenance is not governed by Art. 132. 12 P. 
869=1934 P. 99. See also 43 L.W, 71=1936 
M. 573. (Malabar tarwad). 1936 O.W.N. 
982. 

Starting point of Limitation unper Tms 
Article.— See 44 A. 360=20 A.L.J*. 140= 
1922 A. 37; 19 A.L.J. 827=1922 A. 197; 
and 406; 59 M. 312=1936 M. 70; 17 A.L. 
J. 1068=42 A. 70; 12 A.L.J. 982=36 A. 
567; 8 A.L.J. 233; 35 B. 438; 1 P. 780= 
1922 P. 499. Where mortgage is evidenced 
by a promissory note accompanied by de- 
posit of title-deeds, 12 years’ limitation does 
not run from date of execution of promis- 
sary note, merely because promissory note 
is payable on demand. The question to be 
considered is whether the words "on demand” 
are mere words, or whether, looking at the 
whole document, it is really intended that 
the demand should be made before the liabi- 
lity to pay arises. 148 I.C. 721=1934 E. 51- 
ITnder Art. 132 money can become due only 
when the mortgagee can sue for his money 
and also the mortgagor can redeem the mort- 
gaged property. 56 A. 496=1934 A.L.J. 
371=1934 A. 152. Art. 132 is not applica- 
ble to a suit by a municipality for recovery 
of propety tax which is made a drst charge 
on the property under sec. 85 of the Madras 
District Municipalities Act of 1920. Such a 
suit is governed by sec. 345 of the Madras 
District Municipalities Act and must be ins- 
tituted within three years from the date of 
the cause of action. 41 L.W. 457=1935 M. 
378. A suit to recover arrears of house-tax 
and sanitary cess which is made a rate on 
lands or buildings, is governed by Art. 132 
and would be in time if instituted within 
12 years when they became recoverable. Art. 
62, does not apply. 44 Bom.L.Il. 849=1943 
Bom. 21. The question when money sued 
for becomes due has to be decided with refer- 
ence to the terms of each bond. 134 LO. 
609=1921 P. 285. Suit on mortgage — Op- 
tion given to mortgagee to enforce payment 


of whole in default of instalment — ^Time be- 
gins to run from the date of the first default 
in payment. 1927 A. 244=99 I.O. 762, On 
this point, see also 1928 M. 637=107 LC. 
650; 108 I.C. 786=6 O.W.N*. 925=1929 0. 
536; 138 I.O. 145=1932 O. 253. But see 7 
Luck. 442=63 M.L.J, 187 (P.C.) infra. Suit 
on simple mortgage bond providing "tor 
annual payments and recovery of whole on de- 
fault — Starting point. 1946 A.L.J. 315= 
1947 A. 7. In the case of a mortgage deed 
payable on demand time runs from the date 
of the loan and not from the date of demand, 

6 R. 297=1928 R. 189. Where period is 
fixed, time runs from that date. 1928 O, 
289=3 Luck. 439 (F.B.); see also 1941 Sind 
158; notwithstanding any option given to 
the mortgagee to sue in case of any default 
by mortgagor. 50 A. 328=1928 A. 159. See 
also 1935 A.L.J. 515=1935 A. 421; 1928 O. 
493; 1931 A.L.J. 29=133 I.C. 311=1931 A. 
203; 131 I.O. 547=1931 A, 537; 43 C.W.N. 
38=68 C.L.J. 109=1939 C. 26. Clause em- 
powering the mortgagee to sue on default 
should be deemed to have been inserted ex- 
clusively for his benefit and as such it would 
give him an option to enforce the security 
at once or stand by his investment for the 
full term of the mortgage. 64 M.L.J. 606= 
37 L.W^ 751; 59 LA. 376=7 Luck. 442= 63 
M.L.J. 187 (PC.); 30 N.L.B. 290=1934 N. 
191. In such a case, the mortggagee has 
successive or recurring causes of action, and 
it is left to his option to avail himself of 
any one of these causes of action, and base 
his vsuit upon any of them. 11 P. 112= 
1931 P. 285. When the deed entitles a 
mortgagee to sue on default being made ^ 
payment of interest agreed to be paid 
yearly, limitation runs from the date of 
such default in spite of a covenant that the 
mortgagee may not sue on such a default, 
8 Luck. 240=1933 O. 66 (P.B.). The mort- 
gage money does not become due within 
the meaning of Art. 132 until the mortga- 
gor’s right to redeem and the mortgagee’s 
right to enforce his security have accrued. 
See 7 Luck. 442 (P.C.), supra. The rule as 
to starting point is the same even in i ex- 
pect of applications under O. 34, r. 6, 0. P. 
Code, for personal decree. 56 A. 954=1934 
AX,J. 261=1934 A. 397 (P.B.). Applica- 
bility — ^Puisne mortgagee obtaining decree 
for sale without impleading prior mortga- 
gee — Subsequent suit to redeem prior mort- 
gage, Art. 148 applies and not Arf. 132. 
33 aW.]Sr, 1067=1929 C. 609 (P.B.). Sec 
also I.L.R. (1937) N. 367=1937 N. 205. 
Where the mortgage is a combination of 
usufructuary with simple mortgage, a suit 
to recover mortgage money from lands- 
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Description of suit. 

j Period of limitation. 

i 

1 Tjme from which period. 

1 begins to rnn 

134. To recover poesession of im 
movable property conveyed or b9- 
queathed in trust or mortgaged and 
afterwards transferred by the trus- 
tee or mortgagee for a valuable 
consideration. 

[Twelve years.] 

1 1 

^[When the transfer becomes 
known to the plaintiff.] 


LEG. EEE. 

1 Substituted by Act I of 1929. 


bi ought after 12 years of the execution ot 
the mortgage deed is barred by Art. 

1929 B. 235, The amoimt due ou a simpie 
mortgage was payable in 1909. In 1914 the 
simple mortgagee brought a smt for sale 
iu ^hieh he omitted to implead certain sub 
sequent purchasers of the equity of redemp- 
tion. In 1924 the properties were in exe- 
cution of the mortgage decree sold 
Court and purchased by the plamtitt. -tn 
1926 the plaintiff sued to recover possession 
from the purchasers of the cf r^ 

demption and subsequently applied to 
his plaint and add a prayer for a decree lor 
sale: HeW, a suit for sale should have 

been brought within twelve years from wheu 
the amount fell due (t.e., 1909) “d 
from the date fixed by the mortgage decree, 
the relief sought by th 6 amendment wi 
time barred even at the date of pl^f- 01 
MLJ 316=133 I.O. 497=1931 M. 542. 
See also 60 C. 1193=1933 C. 912 Where 
twelve years have expired from the date 
of repaWent fixed in the mortgages, i 
suit whether for sale or for w 

prima facie barred by 

Art 132. The receipt however, of ^nt bv 
the mortgagee of a portion of “®^Sag®d 
property will save limitation ^der “ 

of the Act. Similarly a, 
ment will extend Vo 

■rirtue of sec. 19. 6 O.W.N. 393-118^1.0. 

835=5 Lnct. 53=1930 O. 178. Wheio 
there is breach of warranty as to 
sion before the expiry of the ^®™ 
and the mortgagee is dispwMSSed, 
point of limitation is the date of dispos- 
session. 1930 0. 703. Where a mortgagee 
is not bound by the terms of the mortgage 
to enter into possesmon of the mortgaged 
property and to apply the rents ®fd pro- 
fits towards the payment of the debts though 
he has power to do so, the mere fact tha 
the mortgagee permits the mortgagor to 
reodve tlie rents and profits from a certam 
ye^ir does uo-t give rise to a cause 
Ko specific time having been fixed for the 
payment of the debt, the money does not 
become due "and the cause ofi action does 
)iiot ajfiM pnial demand for the payment ot 
^ mortgage debt is made by the mortg^ee 
and is refused by the fEtortjgagor, 57 I,A. 


134=54 B. 495=1930 P.C. 188=59 M.L.J, 
379. A claim to enforce contribution is 
governed by Art. 132 and the starting point 
is the time when the money sued for be- 
comes due. 7 O.W.N. 461=1930 O. 260. 
Mortgage suit — Submersion of mortgaged 
pioperty — ^No suspension of limitation. 146 
I.C. 856=1933 P. 693. 

Art. 134: Scope op Article.-— 36 
C.L.J. 35=50 0. 49=1923 C. 1. Where the 
mortgagee sells the property to a stranger 
and then repurchases it, his possession is 
not as representative of the purchaser, but 
only as a mortgagee and is liable to be re- 
deemed within 60 years. 58 I.C. 39=44 B. 
848; 29 I.C. 403; 45 I.C. 549. A person in 
possession of trust property under an in- 
»valid mortgage deed cannot aequiie a valid 
mortgagee's right by prescription as against 
the trust, 17 L.W. 521=1923 M. 545. The 
transferee from a trustee or mortgagee can 
take advantage of Art. 134 so long as the 
legal title and possession have been tnans- 
ferred to him. 32 M.L.J. 85 affirmed by P, 
C. 46 M. 751. See also 1936 L. 784. 190 I. 
C. 405=1940 C. 228. Art. 134 does not ap- 
ply to a suit for redemption against donees 
from mortgagees. 13 I.C, 375=4 Bur,L.T. 
265. See also 26 O.C. 197=1924 O. 44; 1923 
O. 246. 


Applicability. — ^Absolute transter is iie..es- 
saiy. 1927 M. 1028. In a case of conflict 
between Art. 134 and Art. 141, only Art. 13 i 
wiU be applied. 44 M. 951=1921 M. 272= 
41 M.L.J. 163. Art. 134 cannot apply to 
a transfer in invitum or by operation of 
law or in execution. 1927 M. 1028; 1927 A. 
619=102 I.C. 891. Dedication of property 
for religious purposes — Subsequent mort- 
gage by heir of settlor — ^Decree — Transfer in 
discharge of — Suit by sons of mortgagor to 
recover possession from transferee — ^Limi- 
tation — Starting point — ^Art. 132 and not 
Art. 134 applies. 1940 M. 920=?(i940) 2 

M.L.J. 409. Art. 134 applies only to cases 
where a transferee for value from a mort- 
gagee takes that which is de facto a mort- 
gage upon a representation made to him. 
99 lie. 280=1927 A. 177. See also 102 I. 
C. 135=1927 O. 807; 34 C.W.K 961=1931 
C. 113=58 C. 234. The article does not 
apply to cases of transfers by sub-mortga- 
gees, 99 I.C. 280=1927 A. 177, See also 1 
Luck. 529=1926 O, 594. Title adverse to 
original mortgagor must have been set up. 
1927 A. 689=103 I.O. 255, Art. i34 is not 
applicable where the mortgagee did not pur- 
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port to do anything outside or opposed to 
his mortgage. 134 I.O. 366=33 Bom.L.R. 
603=1932 B. 23. Question of Iona fides oi 
good faith does not arise. 1927 M. 1028; 
1929 N. 267; 1931 C. 113=58 C. 234. Art. 
134 does apply even where the mortgagee 
has ceased to be a mortgagee by getting the 
equity of redemption and has obtained pos- 
session not under the mortgage but under 
the purchase of the equity. It is immaterial 
that the mortgagee should have thought 
that he was absolute owner if in fact he was 
mortgagee. It is also immaterial whether he 
gets possession before, under or after the 
mortgage, if in fact he purported to trans- 
fer the property to the transferee. 56 LA. 
192=51 A. 367=1929 P.C. 158 (P.C.). The 
object of Art, 134 is to enable the fling of 
suits for possession of properties primarily 
mortgaged and subsequently transferred by 
the mortgagees in excess of their rights. 
Since Art. 134 contains a stringent provi- 
sion of law the onus of proving facts which 
would attract its provisions in pre- 

ference to Art. 148 or even possibly Art. 144, 
would lie heavily on the party^ who wishes 
to claim the benefit of an abridged period 
of limitation. 1938 M. 394= (1938) 1 M.L. 

J. 101. The transfer of property 

mortgaged contemplated by Art. 134 

is something other than an espress 

transfer of the original mortgage. Art. 
134 contemplates a transfer by a mortgagee 
purporting to transfer a larger interest than 
that given by the mortgage or at any rate 
an interest unencumbered by a mortgage. 
56 LA 192=51 A 367=1929 P.C. 158 (P. 
C.). Art. 134 applies even to transfers by 
trustees and mortgagees and there is no to- 
tinetion between transfers by these two "1^’ 
ses. (1926 M. 81, Eel. on). 118 LC. 682 
=1929 N. 267; 34 O.W.lSr. 961. Under Art. 
134 there must be a valid transfer between 
the transferor and the transferee though it 
might not be operative as agaiast a trust 
or any other person, and time niais omy 
from the date of the transfer. 1930 M, 298. 
The starting point of limitation is the date 
of transfer and not the date of ta^ng pos- 
session by the transferee. 118 I.O. ow. 
[But now see the amended Act.] See also 
1930 M.W.N. 1148. The Amending Act I 
of 1929 does not revive a suit which had be- 
come barred before that date. 140 1.0, 182 
=9 O.W.N. 835. Under Art. 134, the onus 
initially lies on the plaintiff to prove as to 
when he came to know of the transfer, iie 
must show that he had knowledge of the 
transfer within 12 years of the suit, p 
he shows this, the onus is shifted to the 
transferee to prove that the transfer was 
before 12 years of suit and that the pl^’ 
tiff had knowledge of it. 200 1.(1 732— 

1942 Pesh. 39. It is the duty of the plain- 
tiff to give the date on which he a^eges 
that he came to Imow of the transfer. 9 U. 
W.N. 835=1933 0. 38 (2); see also 1939 0. 
26. In a suit under Art. 134, it cannot oe 
said that extraneous evidence, which of course 
includes the knowledge of the parties, cannot 
be taken into consideration in* finding out 

C. C. M.— 449 _ 


what was the intention of the parties to 
the deed of ^transfer\ See. 92, Evidence 
Act, does not apply and it is open to the 
mortgagor to show that what purports at 
first sight to be a transfer of an absolute 
title was in the intention of the parties to 
the deed only a transfer of mortgagee rights. 
Once the nature of the transaction has been 
determined, the question of good faith is 
immaterial. "Where the deed on the face 
of it appears to be a sale of absolute rights, 
the burden of proving that it is something 
different lies upon the person who assorts 
it. 1945 A.L.W. (C.C.) 167=1945 A.W.E. 
(0.0.) 144=1945 Oudh 258. 

Construction. — Art. 134 should be con- 
strued strictly. 39 LO. 582=20 O.C. 164. 
See also 52 I.C. 159=22 0.0. 72. 

Necessity for Good Faith — Conflict of 
RULINGS. — The omission of the words "in 
good faith” in the Act does not enable a 
person who purchases with full knowledge 
that his vendoris title is merely that of mort- 
gagee, to get the benefit of Art. 134. 37 

A 660=30 LC. 956; 118 1.0. 639; 32 P.L. 

E. 359=1931 L. 464; 1942 Pesh. 39. But 
see 47 C. 866. It is the fibrst principle of 
the interpretation of statutes that nothing 
extraneous should be considered in inter- 
preting a statute when its meaning is un- 
ambiguous on the face of it and as the 
meaning of Art. 134 is clear, no question 
of horn fides or notice of the transferee 
arises under it, 200 LO. 732=A.I.B. 1942 
Pesh. 39. Art. 134 appEes only when the 
transferee from the mortgagee obtains the 
transfer \\ith the belief that the transferor 
had an absolute title to make the transfei. 

1 L.W. 687=26 LC. 1; 57 LC. 497; 1929 
M. 145=115 LC. 149; 118 LO. 659. Art. 
134 is appEcable to cases where the trans- 
feree from the mortgagee professedly takes 
an absolute title to an interest in the pro- 
perty transferred. 7 L.W. 482=34 
431. See also (1916) 1 M."W.N. 28=32 1,0. 
265=3 L.W. 19. Under Art. 134 the 
transferee without notice and the trans- 
feree with notice are on the same footing. 
47 C. 866=58 LC. 705=24 C.W.N. 690; 140 
1.0. 182=1933 O. "38 (Cudh)- But see 37 
A 660=13 AL.J. 945; 24 BomJ[i.B. 319 
=1922 B. 234=46 B. 903. ^enation of 
debutter property by a shebait, though in 
excess of his powers falls under Art. 134 
if the transferee was ignorant of^ the fact 
that the transferor had exceeded his powers. 

9 LC. 133. See also 71 I.O. 577=1923 L. 
219. A purchaser by private^ treaty from 
an auction purchaser of the rights of ^ a 
mortgagee is entitled to the protection 
afforded by Art, 134 if he purchased in 
the 'bona fide beEef that he was purchasing 
an absolute proprietary title, and limi- 
tation begins to run from the date of pur- 
chase by private treaty, 1930 A, 417=124 
I LO. 405; 30 LG. 564=13 A.L.J*, 87T. 

;^owledge of the limited nature of the 
; transferor’s title will not disentitle the 
: transferee from taking advantage of Ark 
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[Art. 1 34- a 


Descripiion of suit. 

Period of limitation 

Time from which period, 
begins to run. 

ri34-A Tn cet a transfer of 

1 '[Twelve ve5‘rs] . . | 

When the tr?n-fer becomes 


LEO, EEP. 

lArts, 134- A, 134-B and 134-0 inserted 
by Act I of 1929, sec. 3. 


134. 40 M. 745=32 M.L.J. 24. The por- 

ch Rser need not prove that he purchased 
"without constructive notice of the limited 
title of the vendor’\ 5 L.W. 250=1917 
M.W.N. 5=38 I.C. 194. Art. 134 is not 
restricted in its application to purchaser in 
good fai^h, but applies also to an alienee 
from a trustee who takes the property with 
full knowledge that the alienor was acting 
in excess of his power, 130 I.C. 780=1931 
li. 129=32 P.L.B. 17. 


Involuntary Transfer. — Execution sale 
of trust property for personal debts of 
trustee — Limitation for recovery of trust 
property. 45 M.L.J. 588=46 M. 751 (P.O.). 
See also 1921 A. 389=43 A. 164=61 I.C, 
546. The ar icle does not apply to a pur- 
chaser in Court-auction. 5 L,W. 690—32 M. 
L.J. 85; 1923 C. 1=50 C. 49; 1927 A. 619 
=102 I.O. 891. 


Transfer by Trustee. — The head of the 
Mutt is not a trustee regard to the en- 
dowed properties and therefore Art. 134 
does not apply to an alienation by the 
head of a Mutt, 44 M. 831=41 M.L.J. 346 
(P.C.)=1922 P.O. 123; 104 LC. 125=53 
M.L.J. 306=1927 M. 850; 60 I.A. 124=12 
P. 251=1933 P.C. 75=64 M,L.J. 505 (P. 
p.) (Suit hy a mahaut to avoid att alienation 
by his prececessor and recover possession of 
the properties alienated is governed by Art. 
144). But see 1928 M. 614; 44 M. 831— 
1922 P.C. 123. The Dharmakartha of a 
temple is not a "trustee” within the mean- 
ing of the article and a suit to recover pos- 
session of lands improperly alienated by 
him is governed by Art. 144, 62 M.L.J. 496 
=137 IC. 487=1932 M. 328. Under the 
article each succeeding shebait does not ac- 
quire a fresh s^art for the purpose 
tation. 17 C.W.N. 873=16 I.C. 927. A 
Matadhipathi can set aside an alienation 
made by his predecessor within 12 years of 
his becoming Matad’upathi. 38 M. 356— 2o 
M.L.J. 393. See also 52 I.C. 914=37 M.L. 
J. 231; 1922 L. 271 (2); 53 M.L.J. 306= 
1927 M. 850=1931 P.O. 186=12 P. 251 fP. 
0.), supra. Art. 134 does not apply where 
the bead of a Mult has alienated the pro- 
per* ies not proved to he subject to a speci- 
fic trust. 1 P. 475=1922 P. 243. Where 
the property transferod is claimed in the 
suit by a Ma^ant who alleges that it be- 
longs to a religious institution, the rule of 


limitation governing the suit depends upon 
the nature of the property. 1930 L. J91 
(2). Art. 134 does not apply to suits to 
avoid alienations of the generally endowed 
property vested in the sajjadanashin and 
mutawalli of a wakf. 35 Bom.L.R. 252= 
1933 B. 217=57 B. 709. A mutawalli has 
a beneficial interest in the endowed pro- 
perty and an alienation made by him is 
valid during his lifetime and a suit by suc- 
ceeding mutawalli to recover possession of 
the property alienated is governed by Arto 
144. 1933 M. 533=64 M.L.J. 706. But see 
60 I.C. 689. Art. 134 does not apply to a 
wakf. 50 0. 329=44 M.L.J. 624=1923 P. 
C. 44 (2). 

Permanent Lease. — ^A suit brought by a 
shebait of some family idols to recover pos- 
session of debutter property dedicated to 
the service of the idols, but of which plain- 
predecessors had granted a permanent 
lease, more than 12 years before suit is not 
barred by Art. 134. 38 0. 526=21 M.L.Jo 

1145 (P.O.). See also 44 I.C. 567=27 C.L. 
J. 201; 43 0. 34=29 I.C. 337. The word 
"transfer” in Art. 134 is wide enough to 
include a lease in perpetuity. (43 0. 34 and 
40 M. 745, Poll.). Where property belong- 
ing to the idol is transferred and the rent 
reserved in favour of the idol of the tem- 
ple is only eight annas, such rent is not 
valuable consideration within the meaning 
of Art. 134. 126 I.O. 279=1930 M. 298. 

Possession under Transfer. — ^A suit by 
a succeeding trustee to recover possession of 
trust property, mortgaged by his predeces- 
sor and foreclosed by the mortgagee is gov- 
erned by Art. 134. 47 0. 866=58 I.C. 705. 

Art. 134 is inapplicable to a transfer from 
a trustee or mortgagee under which posses- 
sion is not taken by the transferee. 40 M. 
1040=33 M.L.J. 320 (P.B.). 


Miscellaneous.— A rt. 134 does not ap- 
ply to a person, who being interested in 
part of the mortgage redeems the whole, he 
being only a charge-holder and not a mort 
gagee. 38 A. 138=34 I.C. 244. Though 
under Art. 134 the possession derived nndcr 
a mortgage could be perfected by twelve 
years^ adverse possession, yet if a new right 
accrued before 12 years were over, to the 
ownership of the properties, the adverse pos- 
session is broken. 39 M. 879. See also 
36 A. 327=12 A.L.J. 457. The operation 
of the article begins only from the date on 
which the purchaser takes possession. 1930 
M.W.N. 1148. See also 40 M. 1040=33 M. 
L.J. 320 (P.B.). 

Art. 134-A; Applicability.— W here 
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Description of suit. 

Period of limitation. 

Time from wnich period, 
begins to run. 

immovabtc propt rfy comprised in a 
Hindu, Muhammadan or Buddhist 
religious or charitable endowment, 
made by a manager thereof for a' 
valuable consideration. 


known to the pla ntiff 

134-B. By tl e manager of a Hindu 
Muhammadan or Buddhist relgious 
or charitable endowment to recover 
possession of immovable property 
comprised in the endowment which 
has been transferred by a previous 
manager for a valuable considera- 

Twelve years 

The death, resignation or re- 
moval of the transferor. 

tion. 

334C. By the manager of a Hindu, 
Muhammadan or Buddhist religiouh 
or charitable endowment to recover 
posse'-sion of movable property com- 
prised in the endowment which has 
been sold bv a previous^ mananger 
for a vd'ipble roncideration. 

Twelve years 

The death, resignation or re- 
moval of the seller ] 


suit was instituted by A, a Hindu idol, for 
injunction against B restraining him from 
disturbing A in his possession, on the basis 
of an alleged transfer to B by a former 
mahant of the plai'^tiflP, held, that what A 
asked for was not only an injunction but the 
setting aside of the transfer to B and the suit 
was governed by Art. 134-A. Meld further 
that if however B filed a suit against A, no 
period of limitation would run against A, 
178 I.C. 806=1938 L. 752. The word 
^^plaintiff” in the third column of Art. 134-A 
must, in the case of a representative suit 
brought on behalf of the general body of 
worshippers or beneficiaries or persons inter- 
ested in an institution, be understood to re- 
fer only to the plaintiff or plaintiffs eo 
nomine on record, and cannot be taken to 
mean e^ery individual member of the com- 
munity or body of persons who are repre- 
sented by the plaintiff or plaintiffs on re- 
cord. 50 L.W. 658=1940 M. 81= (1939) 2 
M.L.X 920. Where an owner of property 
enters upon possession as mutawalli, 
his position becomes that of a trus- 
tee, and Art. 134-A, becomes applica- 
ble to a suit to set aside a subse- 
quent transfer of that property effected 
by him on the footing that he is a full owner, 
and the plaintiff has twelve years from The 
dal e of his knowledge of the transfer. ^ A 
plaintiff who derives his title as beneficiary 
from the deed of wakf and not as the son of 
the last mutawalli has an independent right 
of suit. I.L.R. (1946) Lah. 300. Where in 
a suit on behalf of an idol for a permanent 
injunction restraining the defendant from 
dispossessing the plaintiff from a certain 
land the subs'^antial relief claimed by the 
plaintiff is to set aside a transfer of the land 
made by a previous mahant in favour of the 
defendant, the suit falls under Art. 134-A 
and as limitation begins to run from the 
time when the ^rpxi^fev becomes Imovn to the 
plaintiff, the initial onus of proving that his 
suit is within time is on the plaintiff. If 


neither in the plaint nor at any subsequent 
stage of the case the plaintiff has ever fixed 
any date on which he alleges that he came 
to know of the transfer to the defendant, the 
suit must fail on that account. 40 P.L.B. 
184=1938 L. 470. 

Art. 134-B.— 73 O.LJ. 475=1942 C. 
7 cited under Art. 144 infra.l Under Art. 
134-B, a suit to recover debutter property 
alienated by a shebait is barred 
after the expiry of twelve years from tne 
date of the death or cessation of office of the 
alienating shebait. 48 C.W.N. 172 (21 = 
1944 Cal. 211. 

Arts. 134-A, 134-B and 144.-— Ti usee of 
temple — Alienation by mortgage of certain 
items — ^Again sale of certain oth r items uith 
out authority^ and falsely representing the 
items to be his prhate property — Suit to de- 
clare them not binding on trust by successo** 
in office — Article of limitation applicable to 
the transaction. (1946) 2 M.L.J. 123=1947 
M. 3. Where an estate knovn as the Patdi 
es'-ate is held for life by each holder for the 
time being and passes on his death to the 
next holder unencumbered by debts or char- 
ges except those imposed by G-orernment, 
and the estate is made inalienable and im- 
partible by rules framed by the Government 
on the lines of the Bombay Saranian Rules 
which Saranjan Rules do not apply to the 
estate, and there is no rule that there is to be 
formal resumption on the f'’eath of ench hol- 
der and re-grant to the successor, if anv 
alienation of a part of the estate is made 
a holder it will be invalid from its incep 
tion and not merely from his death. But if 
the alinee continues in possession of the part 
transferred to him for over 32 years during 
the lifetime of the alienor or h*s successor, 
he acquires a title to it by ad\er='e possession 
not only against the holder during whose 
tenure he completes 12 years^ possession but 
as against all subsequent successors. Though 
the successor does not claim through his pre- 
decessor but claims in his own right, the sue- 
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[Aet. 135 


Description of suit ! 

Period of limitation 

lime Irum which period 
begins to run. 

135 Suit instituted in a Court not .^[Twleve years] . . 
established by Royal Charter by a 1 
mortgagee for pussession of immov* 1 
ble proiiert'v mortenee^. ' 

When the mortgage ’s right 
to possession determines. 


LEG. BEE. 

1 Substituted by Act 21 of 1923, sec. 2 
and Sch. I, for “Ditto.”. 


cessor gets the estate as it was at the 
time of the death of the predecessor. If, 
therefore the estate had lost by adverse pos- 
session a particular part of it, and if the 
alienee had become its owner by the extinc- 
tion of the holder's title thereto, the estate 
which conies to the successor is the estate 
minus the part the ownership of which had 
passed from the estate to the alienee’s family. 

It would be open to a person to acquire title 
by adverse possession for over 12 years, and 
the fact that the alienor holder had only a 
life estate would not come in the way^ of 
the acquisition of title by adverse possession. 
Even if the analogy of the head or mahant 
of a math is applied to the holder of the 
estate, it would make no difference. On that 
analogy Art. 134-B would apply, and if the 
alienee completes 12 years' possession after 
the death of the alienating holder, he per- 
fects his title by adverse possession. 44 Bom. 
L.R. 146=1942 B. 138=200 I.C. 889. Where 
a perpetual lease is granted of trust property 
the lease is void and a suit by the succeeding 
manager to recover possession is governed by 
Art. 134-B, and time commences from the 
death or removal of the previous manager 
who effected the transfer. 14 L R. 905 (Rev.) 
Art. 134-B applies to a transfer of endowed 
property made, whether before or after the 
Amending Act of 1929 which introduced 
this article in the Limitation Act came into 
force. 

The word ^transfer' in the article is wide 
enough to include a lease. 41 C,W.N. 693= 
1937 0. 305=I.L.R. (1937) 2 0. 242. See also 
(1941) 1 M.L.X 644 (F.B.)=1941 M. 449= 
I.L.R. 1941 Mad. 599. The general rule is 
tijat the law of limitation applicable to a 
suit or proceeding is the law in force at the 
date of the institution of the suit or pro- 
ceeding, unless there is a distinct provision 
to the contrary. So a suit brought in 1930 
by the Sajjadanashin of a Takia to recover 
possession of immovable property comprised 
in the wakf which had been transferred by 
trustee de so% tort is governed by Art. 134-B 
as inserted by Act I of 1929. 39 P.L.R. 

222=1937 L. 9. See also 73 O.L.J. 475= 
1942 C. 1. A suit by a committee of manage- 
ment of a thalcardwara to recover possession 
•of property originally belonging to the 
thaTcardwara which had been alienated by the 
previous mahant is governed by Ajrt, 134-B 
and the time is twelve years from the death, 
resignation or removal of the transferor. 39 
PXJEL 355=1937 L, 660. Sold, by the Full 
Bench (Abdur Rahman and Krishnaswami 
Iyengar, J., dias.) (1) where a manager of a 


Hindu Religious institution makes an aliena- 
tion of the property of the institution for 
valuable consideration and the succee<ling 
manager seeks to impeach the alienation by 
suit. Art. 134-B and not Art. 144 will apply 
even when there is an interval of time bet- 
ween the death, resignation or remoival of the 
previous manager and the election or appoint- 
ment of the subsequent manager; (2) that 
even assuming that Art. 144 is applicable to 
such a ease, adverse possession commences 
from the date of the dea.h, resignation or re- 
moval of the previous manager who effeclef’ 
the alienation and not from the date of the 
election or appointment of the succeeding 
manager; and (3) that if the succeeding 
manager happens to be a minor at the date 
of the election or appointment, he will be 
entitled to the benefit of sec. 6 of the Act, 
buf where his appointment is made after the 
period of limitation has started to run, sec. 6 
will not help him. I.L.R. (1941) M. 599= 
1941 M. 449= (1941) 1 M.L.J. 644 (F.B.), 

^^emoval” — ^Decree removing mahant from 
office — Execution pending appeal — Appeal 
subsequently dismissed — Suit to declare inva- 
lid alienation by mahant — Starting point of 
limitation — Adverse possession — Interrup- 
tion. 24 Pat. 208=1945 Pat. 326. Inam 
grant burdened with service of Acharya 
purusha in temple — ^Usufructuary mortgage 
— Suit by successor to declare void — ^Limita- 
tion. 1940 M.W.N. 404=1941 M. 217. 

Art. 135. — ^A suit by a mortgagee against 
the mortgagor or his successors-in-title is 
governed by Art. 135. 50 1.0, 762; 63 I.C. 
579. See also 1939 L. 212=41 P.L.R. 529. 
A suit by a mortgagee without possession for 
possession of the mortgaged property on the 
basis of ownership is well within time, if 
lodged within twelve years of the foreclo- 
sure proceedings under Ben Reg. XXII of 
1806. 40 P.L.R. 798=1938 L. 809. For the 
purpose of Art. 135 the mortgagor must 
either have actual possession or an uncondi- 
tional right to recover possession from some- 
body who has in fact got it and unless and 
until he has that right, time does not start 
to run. 57 B. 593=35 Bom.L.R. 956=1933 
B. 439. The time for a puisne mortgagee 
to sue for possession begins to run from the 
date of redeeming the prior mortgagee who 
was in possession of the property and not 
from the date of his mortgage. 48 1.0. 916 
=8 P.W.R. 1919. Where according to the 
terms of a mortgage deed the mortgagee is 
entitled to obtain possession of the mortga- 
ged property in default of payment of inter- 
est, and the mortgagor fails to pay interest 
iu the very first year after the mortgage, the 
cause of action for a suit for possession ac- 
crues in that year. The fact that interest 
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DeS(.rJpiion ot suit. 

t'eriod of limitation 

Time from which period 
begins to run. 

136. By d pufthasei at a private 
sale for pos‘-ession of immovable 
property sold when the vendor was 
out of possession at the date of the ] 
sale. 

[Twelye >earbj 

When the vendor is first en» 
titled to possession. 

137. Like suit by a puichaser at a 
sale in execution ot a decree, when 
the judgment-debtor was out of 

pOS®f‘!<?ir>n st e tfi ■'thp cnl*. 

^ [T W7 el ve years] .. 

When the judgment-debtor is 
fir>t entitled to possession. 


LEG. EEP. 

1 Substituted by Act XI of 1923, sec. 2 
and Sch. I, for "Ditto.’\ 


was paid and accepted by the mortgagee in 
certain subsequent years cannot by itself be 
held to be sufficient to show that the default 
was condoned and the parties were restored 
to their original position. 40 P.L.E. 48. 
But see (1938) 2 M:.L..T. 251=1938 M. 836; 
1939 N. 242=I.L.E. 1939 N. 515; 1938 L. 
570=40 P.L.E. 571. Mortgage — Stipulation 
for the mortgagor retaining possession on 
paying a certain sum to the mortgagee at 
every harvest — Further stipulation for re- 
covery of possession in default of payment 
of interest — ^Default in payment of interest — 
Suit for possession 14 years after the execu- 
tion of the mortgage. Held, the mortgagor’s 
right to possession determined as soon as 
there was default and time began to run 
against the mortgagee, and the mere fact 
that the mortgagee might, but did not, apply, 
for the personal remedy against the mortga- 
gor was not an impediment either to fhe 
starting or to the running of the time. 121 
I.C. 190=1930 L. 327. See also 1934 L. 
993. 

Arts. 135 and 144.— Sale of mortgaged 
property in execution of money decree in 
ignorance of mortgage and wi hout implead- 
ing mortgagee in suit 01 execution — Subsc 
quent suit on mortgage for sale~Purchasoi 
under money decree sale not impleaded ■ 
Sale and purchase by mortgagee-ySuit bv 
mortgagee for possession from prior purcha- 
ser — Frame of — ^Tjimita^ion. I.L.E. (1943) 
Kar. 315=1943 Sind 242_. 

Art. 136. — The expression ^^out of posses- 
sion” in Art. 136 implies that some person 
is in possession adversely to the yen'^or scpi^ 
person holding in a chaiac^ei incompatible 
with the idea that the ownership remained 
vested in the vendor. 51 I.C. 123—29 C.L. 
J. 241. See also 64 I.C. 552=23 Bom.L.E. 
9^7=1921 B. 77. Possession contemplated 
iby Art. 136 is not confined to actual occu- 
pation only; it also includes constructr^e 
posjsession.^ 151 I.O. 357 E. 323. 

Article applies to such possession as a mem- 
ber of the ioint family is presumed to have, 
in the familv pronertv. until exdudea here^ 
from 51 I.O. 123=29 C.L..T. 241 ; 

MW'n*. 175; 1915 M.W.N. 29. Where here 
have’ been transfers by successive vendors, 


all out of possession the term 'vendor' in- 
cludes the first in the series of vendors en- 
titled to sue for possession. 24 I.C. 216. 
Delivery of symbolical possession is opera 
tive against the judgment-debtor but is 
wholly ineffectual to affect the title or 
termpt the actual possession of others. 29 
I.C. 841=22 C.L.J. 574. The possession 
of one CO owne» is in itself rightful and does 
not imply hostility as would be the posses- 
sion of a stranger. If a co tenant were to 
sell his share in joint property to a stranger 
some time after twelve years from the date 
when he and other co-sharers became entitled 
to the property, it would not be proper 
to defeat the right of the purchaser by say- 
ing that the suit was barred because his ven- 
dor first became entitled to possession on the 
date on which co-sharers becan^ entitted to 
the property. 58 B. 410—36 Bom.L.E. 281 
=1934 B. 273. Starting point is the time 
when the vendor is first entitled to posses- 
sion. 67 C.L.J. 294=1938 0. 790. 

Art. 137. — ^When an auction-purchaser ^ ar 
a Court-sale has obtained judmial possession, 
he or his assigns may sue the judgment-debt^ 
for actual possession within ^ 12 yeaw 
from the date of obtaining such 

possession. 17 I.C. 518. possession 

against remainderman — Partition -<rie 
estate given to father mth remainder to 
his son— Bights of son. 25 
1923 B. 415. Art. 137 is not appheable to 
a suit for possession after confirma^on ot 
Court-sale where g 

secssion at the date of sal^ . -.iii 

=26 C.W.K 364. Art. 137 does not apply 
to a purchaser at » held “ 
mortgage decree. 50 M.L.L 183 1923 
160 (2). A suit for actual possession o± 
property obtained in execution of a decree 
Iheu s^holical possession was 
imder Art. 144 and not imder Arts. 136 jna 

137 ’^T) 142.— See 19 P.L.T. 250= 
1938 P 321. 

Art 137 — The words "entitled to pos- 
session” in Art. 137, mean "able to exercise 
his right of possession” and the wor s our 
of possession” imply that the ;)udgment- 
debtor at the time of the^ sale was not in a 
position to exercise his right of possession. 
1938 B. 65. Sale by person of property sub- 
jec*- to lease-Suit by ‘vendee for possession 

Starting po*nt. Se^ 58 L.W. 136— 1943- 

Mad. 413= (1943) 1 M.L.J. 207, 
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[Art, 138 


Description of suit. 

Period of limitation. 

Time from which period 
begins to run. 

138 Like suit by a purchaser at a ] 
sale in execution of a decree, when 
the judgment-debtor was in posses- 
sion at the date of the sale. 

^[Twelve years] •- 

The date when the sale be- 
comes absolute 

139. By a landlord to recover pos- 

Twelve years] • • 

When the (enancy is deter- 

session from p f-ennnf 

mined. 


liEQ* REF 

1 Substituted bv Act XI of 1923, sec. 2 
and Seh. I for *T>itto”. 


Art. 138. — Art, 138 applies only to suits 
between the auction-purchaser and the judg- 
ment-debtor or his representative in inte- 
rest. 35 A. 432=18 I.C. 465. Art. 138 does 
not apply to a case where the judgment- 
debtor was not in possession at the date of 
the sale. 67 C.L.J. 294=1938 C. 790. The 
scope of Art. 138 is not limited to the case 
of a stranger auction-purchaser. 46 P.L.R. 
357=1944 Lah. 402=I.L.R. 3945 Lah. 252 
(F.B.). The expression ^'purchaser at a 
sale in execution of a decree” in Art. 138 
does not cover the case of a judgment-debtor 
who purchases the property in execution of 
his decree. 52 M.LJ. 1=50 M. 403=1927 
M. 288; 1932 P. 145=11 P. 165. (Art. 138 
makes no distinction between a decree-holder 
purchaser and a third party purchaser.) The 
former as well as the latter has twelve years 
within which to bring a suit for recovery of 
possession of the property purchased in exe- 
cution of the decree. But see 10 P. 670 (F. 

B. )=1932 P, 80. It will not be doing any 
violence to the language of Art. 138, if the 
word ^ ^^purchaser” in it is limited to a stran- 
ger, i.e., to a person who is not a party to 
the decree and who is not a decree-holder. 
1936 Pesh. 85. Possession — Suit by auction- 
purchaser— Limi'-ation. 15 I,C. 10=10 A,L. 
X 13. Judgment-debtor in possession — For- 
mal possession with purchaser — ^Effect of. 
36 B. 373=14 TO. 447. See also 19 P.Ii. 
T. 95=1938 P.W.N. 177=1938 P. 189. 
Art. 138 should be read with sec. 47, 0. P. 
Code. The one does not override the other. 
35 B. 452=11 I.C. 987. A suit by decree- 
holder auction-purchaser against a person 
who has not acquired a title from the judg- 
ment-deb'^'or is not governed by Art. 138. 
1922 0. 176=36 C.L.J. 140=27 C.W.N. 259. 
Art. 138 is applicable only to cases where 
purchaser has not obtained possession. 26 

C. W.N. 364. See also 40 I.O. 662. Article 
applies to a suit by the auction-purchaser, 
though the sale took place before the passing 
ef the_ Act provided the plaintiff had time 
enough under that article after the passing 
of the Act to bring his suit. 38 I.C. 609. 
A suit by a purchaser in a Court-auction for 
recovery of possession of the properties, 
after confirmation of the sale is governed bv 
;^t, 138 and not by Art. 180. 47 I.C. 844. 
Whatever might be the effect of the formal 
delivery of pos^ssiou under the C. P. Code 
as against the judgment-debtor himself, such 
formal delivery of possession cannot take 


effect as actual possession against a pur- 
chaser of the rights of the judgment-debtor 
who has previously obtained actual posses- 
sion. Where the plaintiffs did not bring 
the suit within 12 years of the purchase but 
only brought it within 12 vears from the 
date of obtaining formal delivery of posses- 
sion through Court, held, that the suit was 
not in time. 3 Luck. 668=5 O.W.N. 
616=1928 0. 391. Mortgagee of tenure 
purchasing property in execution of decree — 
Tenure sold for arrears of rent durirg mort- 
gage litigation — Suit by mortgagee alleging 
that certificate of sale was fraudulent and 
did not affect the encumbrances. Art. 338 
and not Art. 95 applies. 107 I.C. 481= 
1937 P. 331. 

Arts. 138 and 144. — Art. 144 and not 
Art. 138 applies to a suit for possession by 
an auction-purchaser of property at a Court- 
sale after he has already obtained formal or 
symbolical delivery of possession. The suit 
is not by him as auction-purchaser, but as 
owner. Sec. 16 of the Limitation Act can- 
not apply so as to entitle him to deduct the 
period taken in proceedings for setting aside 
the sale. See. 16 can only be helpful to a 
plaintiff where he has not gone to the exe- 
cuting Court to obtain possession and the 
time from which limitation starts is the date 
when the sale becomes absolute. But when 
the purchaser at the execution sale has gone 
to the executing ' Court and obtained deli- 
very of possession, whe^'her formal or actual 
and is then dispossessed, a suit for recovery 
of possession by him is not a suit by him 
as auction-purchaser but an ordinary suit for 
possession by an owner on ti le. In sucli 
a case Art. 144 applies and there is no scope 
for invoking sec. 16. 1946 P. 202=24 Pat. 

717. 

Art. 139. — ^Art. 139 applies even to suits 
brought against the representatives of the 
original tenant after the de'^ermina^ion of 
ithe origii^al tenancy to recover the property 
leased. Where a rent deed in respect oi 
certain houses crea+ed a tenancy for an in- 
definite period in favour of the tenant and 
it was stated to be terminable at the will v)f 
the lessor, it was held tha-^ at best a tenancy 
for life was created in favour of the ten- 
ant and that it came to an end with his 
death and further that a suit by the lessor 
for recovery of possession of the property 
would be barred, if not brought within 12 
years of the date of the death of the ten- 
ant. 1941 A.L.J. 327=3941 A. 306. See 
also 41 P.L.R. 457=1939 L. 455. Defen- 
dants who were let into possession of the 
suit lands belonging to a Mahomedan darga 
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Description of suit. 

1 Period of limitation. 

Time from whic period, 
begins to run. 

^ 140| By a remainderm<in, a rever- 

^[Twelve years] .. 

Wlien his estate falls into 

s^ontr (other than a landh rd) or a 
devisee, for possession of immovable 

possesfcion. 


property. 




LEG. REP. 

1 Substituted by Act XI of 1923, sec. 2 
aud Seh. I, for ‘^itto.”. 


in consideration of their services as mujawars 
(attendants and servants of the shrine) -were 
dismissed in 1898, but continued in posses- 
sion. In a suit brought in 1926 by the saj- 
jadanashin to recover possession of the 
lands, the defendants plea'^'^ed adverse posses- 
sion, Held, that the defendants’ plea of ad- 
verse possession was inconsistent with the 
application of Art. 139. 61 I. A. 50=56 A. 

111=66 M.L.J. 431 (P.C.)=1934 P.O. 77. 
Expiry of lease more than 12 years before 
suit — Suit for possession barred. 26 C.W. 
N. 722=1922 P.O. 184 (P.C.). See also 37 
I.O. 955; 42 P.L.R. 535=1940 L. 410. While 
it is true that a tenant who holds over can- 
not set up an adverse title to the landlord, 
still the landlord can recover possession only 
if he sues within 12 years of the expiry of 
the period of lease. 20 A.L.J. 696=1922 A, 
423. See also 26 O.W.N. 722; 44 A. 583 
=20 A.L.J. 593=1922 A. 318; 1927 A. 821 
=102 I.C. 231; 105 I.O. 859=1927 B. 650. 
But see also 68 M.L.J. 552=1935 P.O. 59 
(P.C.) no^ed below. Lessee not paying rent 
after expiry of lease — Adverse possession 
18 I.C. 899=8 N,L.R, 190. Landlord and 
tenant — ^Denial of title — ^Non-payment of rent 
—Effect. 36 I.O. 829, See also 57 I.O. 
269; 46 L.W. 848=1938 M. 73; 41 P.L.R. 
457=1939 L. 455. A tenancy on sufference 
does not fall within Art. 139. 97 P.B. 1915 
=32 I.O. 35; 16 I.O. 546. Under Art. 139 
the cause of action in cases in which the 
Malabar Tenants Improvements Act applies, 
does not arise till the value of improvements 
is paid to the tenant. 38 I.O. 651 (1)= 

(1916) 2 M.W.N. 324. See also 1938 M. 
581 = (1938) 1 M.L.X 313=47 L.W. 236. 
An intention to hold adversely to the land- 
lord need not necessarily follow a holding 
over. 3 L.W. 408=30 M.L.X 492. A ten- 
ant continuing in possession after expiry of 
the lease cannot be said to be in adverse pos- 
session unless he actually surrenders pos- 
session to his landlord. 1914 M.W.N. 728; 
53 I.O. 212; 1923 P. 201. Where, after the 
expiry of a lease, the tenant continues as 
tenant on same terms, he cannot claim ad- 
verse possession and there is no period of 
time from which it can be said that the sta- 
tute runs so as to debar the lessors from 
their remedy for the recovery of the pro- 
perty. 39 ’O.W.N. 552=1935 P.O. 59=68 
M.L.X 552 (P.C.). The landlord must sue 
a stranger dispossessing his tenant from 
year to year and holding the land absolutely 


against them both within 12 years from tl^ 
date of such dispossession. 15 I.C. 146 — 
1912 M.W.N. 669. In the case of ^ tenancy 
from year to year, limitation runs in favour 
of a person asserting permanent riglit in the 
property only from the date of the end of 
the tenancy under Art. 139. 9 I.C. 141— 

21 M.L.J. 166. The relationship of land- 
lord and tenant between the parties has not 
been established. Art. 139 does not ap^y 
to a suit in ejectment of defendants ^ 
plaintiff. (1926 C. 193, Af&r.) 1929 P.C. 
99=56 M.L.J. 562=56 LA. 119=56 C. 1003 
(P.C.). Whatever possessory rights a 
tenant-at-sufference may have against a rank 
trespasser, it cannot be claimed that the 
"tenancy-at- sufference” is heritable. The son 
of such tenant cannot style himself as 8^ 
ant holding over. His possession is nothing 
better than that of a trespasser. His posses- 
sion is clearly adverse to the owner^ 
land and would ripen into a prescriptive title 
by 12 years’ possession. Limitation runs 
against the landlora from the date when ten- 
ancy comes to an end. 1934 N. 67—30 NX. 
B. 155=148 I.C. 561. 

Aet. 140. — ^Art. contemplates a suit by a 
remainderman or reversioner for possession 
of immovable property when his estate tails 
into possession. 65 I.O. 826—34 C.L.J. 129. 
By the expression “falls into possession is 
m’knt the time when a reversioner or a re- 
mainderman becomes Qdc?- 

possession of the estate. 8 O.W.N. 349- 
1931 O 177. The possession of one tres 
passer can be tacked on to that of another 
La a continuity of adverse possession may 
result thereby only when the interests ot bo^ 
are not d fferent and antagonistic, liy 
L.R. 1914=22 LC. 855. Art. 140 governs 
suit against a trespasser by a lessor f o 

the recovery of his leased-out land, lo 
146=1912 M.W.N. 669. Art. 140 has no 
application against a tenant as Art. 139 gov- 
erns such suits. 15 I.C. 146. Art. 144 ap- 
plies when the purchaser of the ® 

devisee sues to obtain possession of the 
perty if the devisee or his transferee has 
once obtained possession, and Art, 140 ap- 
plies if the devisee has not obtained posses- 
sion. 56 I.C. 929. A person claiming only 
an equity of redemption does come within 
the meaning of remainderman. 56 I.A. 192 
=51 A. 367=33 C.W.N. 761=1929 P.O. 
158 (P.C.). If the plaintiff succeeds in mak- 
ing out a prima facie case under Art. 140 
the burden is on the defendant to show that 
the dispossession took place at a time when 
the property was in possession of the last 
male owner. 43 C.W.N. 772. 
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Description of suit. 

Period of limitation. 

Tjmt fTom which period 
b^ g to Tur, 

141, Like suit by a Hindu or 
Muha mmadan entitled to the pos- 1 
Session of immovable property on 
the death of a Hindu or Muham- 
madan female. 

^[Twelve years] - • | 

When the female d'es* 


LEG*. KEF. 

1 Substituted by Act XI of 1923, sec. 2 
and Sch. I for ^‘Ditto*^ 


Art. 141: Applicability— (1) General. 
— The word ^‘Hindu” in Art. 141 means not 
only a person who is ethnologically a Hindu 
but also a person who has the legal status of 
a Hindu and is governed in the matter of in- 
heritance by the Hindu Law. 1946 N. 277 
=I.L.B. (1946) Nag. 159. Article applies 
only when a reversioner is entitled to pos- 
session on the death of the female. 18 I.C. 
811=11 A.L.J. 179; 25 O.W.N. 585=1922 0. 
321; 25 A.L.J. 861=1927 A. 818. Where on 
the death of the widow, the reversioner is 
deemed to be in constructive possession, no 
one else being in possession, Art. 141 is not 
applicable to a suit instituted by him after 
mutation of names in defendant’s favour 
some years after. 36 O.W.N. 326=138 1.0. 
349=1932 C. 504. Art. 141 is extension of 
Art. 140 and specially refers to reversioner 
succeeding to the estate after widow’s death. 
40 B. 239=33 I.O. 484. Art. 141 appUes 
only to cases where it is proved that the 
last full owner was in possession at the time 
of his death. 27 I.C, 954=19 O.W.N. 1280. 
See also 27 I.C. 250=18 O.W.N. 904; 1941 
0. 632. There is no warrant for the con- 
tention that the death of a female referred 
to under Art. 141 includes death by influx 
of time, though it may include civil death. 
(1946) O.A. (0.0.) 120. Where succession 
vests jointly in two female heirs between 
whom no partition of the property is made, 
a suit by one on death of the other for the 
property cannot be said to be one for re- 
covery of possession under Art. 141, 27 1. 

0. 83. Article does not apply to cases in 
which the Hindu or Mahomedan female had 
been in possession of the full estates. 44 

1. C. 308=41 M. 538. See also 18 1.0. 289; 18 

0,0. 289 =33 I.C. 371. Where a widow is 
found to have been lawfully holding her hus- 
band’s estate for life, whether under a will 
or under the provisions of sec. 22 of Act I 
of 1869, no question of adverse possession 
arises and the suit for possession by a rever- 
sioner is governed by Art. 141. 6 Luck. 

282=7 O.W.N. 1010=1930 O. 481 (26 I.A. 
71 and 56 I.C. 267, Foil.). Art. 141 does 
not contemplate the same Mnd of estate as 
one under Art. 140, i.e,, by grant or devise. 
33 LO. 371. The argument that the word 
“entitled” in Art. 141 necessarily means 
“entitled under the law and not extingui- 
ehed^ by limitation”, ®nd that the article 
igjpHes only to a suit brought by the first 
W|ian en’^ikled to possession on the death of 
the first female hfe not supportable. 26 


A.L.J. 1049=1928 A. 56l (F.B.). Where 

adverse possession commences to run against 
the last male owner himself the intervention 
of the limited es'^ate will not prevent time 
running and will not enable the reversioner 
coming after the limited owner to say that 
he has got a fresh cause of action on the 
death of the owner of the limited estate. 
1942 A.W.B. (0.0.) 139=1942 O.W.N. 191 
=A.IJB. 1942 Oudh 303. 

(2) CO-WIDOWS. — ^Under Art, 141 time 
begins to run only on the death of all the 
female co-heirs. There can be no accelera- 
tion of the right of a reversioner without 
his knowledge and consent by any agreement 
between the female co-heirs. 12 L.W. 656 
=39 M.L.J. 567=1921 M. 246=43 M. 855. 
See also 42 B. 714=47 I.C. 153. Suit by 
a widow to set aside gift of husband’s pro- 
perty by her eo- widow — ^Limitation runs 
from the date of co-widow’s death. 1927 
N. 226. 

(3) Reversioner. — A suit by a rever- 

sioner challenging the alienation of a Hindu 
widow should be instituted within 12 years 
of the ’widow’s death. 10 O.W.N. 147 =8 
Luck. 538=1933 0. 170 (2). See also 1937 
P. 105=17 P.L.T. 16. The general prin- 
ciple is that adverse possession, however long 
held, cannot impair the right of a person 
who was not, during the continuance of that 
adverse possession, entitled to possession. 
As the right of a reversioner is only a spes 
suocessionis and his reversionary interest 
falls into possession only on the death of 
the widow, adverse possession against the 
widow can hardly be regarded as hostile to 
the reversioner whose right is until +he 
widow’s death, only an expectancy, IX.B. 
(1939) N. 624=1939 N.L.J. 391=1939 N, 
260. See also 20 N.L.J. 278. The article 
applicable to a suit by an adoptee for pos- 
session of immovable property on the death 
of a Hindu female who was in possession as 
the adopted mother under an agreement is 
Art, 141, even if it is necessary to decide 
in the suit whether an adoption was or was 
not valid. 58 B. 280=36 Bom.L.B. 185= 
1934 B. 110; 1935 L. 213 (2)=149 I.C, 434 
=35 P.L.B. 338 (Suit by reversioner). But 
a suit by an adopted son after the death 
of a Hindu widow for possession, alleging 
previous possession and dispossession is 
governed by Art, 142. 60 C.L.J. 391=1935 

0 228. Adoptive mother dedicating by will 
husband’s properties to idol during adopted 
son’s minority — ^Latter consenting to it after 
attaining majority — ^Adoptive mother in pos- 
session of those proper .ies for over 12 years 
thereafter before death — ^Effect of. See 47 
O.W.N. 607 (P,0,)=1943 P.0, 83=1943 
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Description of suit, | 

Period of limitation | 

Time from which period, 
begins to run. 

1^2. For po*»session of immovablt 
property when the plaintiff while in 
possession of the property, has been 
dispossessed or has discontinued 
the T'n<5<!es^ion- 

^[Twelve years ] .. 

i 

The date of the dispossession 
or discontinuance. 


LEG*. REF. 

1 Substituted by Act XI of 1923, sec. 2 
and Sch. I for ^^Ditto”. 


M. L.J. 58. Possession taken by a trespas- 
ser during the lifetime of a Hindu female 
with a life-interest is not adverse as against 
the reversioners until after the death of the 
widow. 41 A. 154=47 I.C. 222. See also 
50 G.L.J. 260=1930 C. 165=57 0. 289. But 
see 1929 O. 153=4 Luck. 592. See 32 C.W. 

N. 913=55 0. 903=1928 C. 670 in which the 

case-law in the point is fully discussed. A 
suit by a Hindu daughter for possession of 
her father’s property after her mother’s 
death falls under Art. 141. 20 1.0. 179=11 

A. L.J. 333. See also 14 A.L.J. 11=38 A. 
117. The fact that some person othei than 
the daughter was in possession of the pro- 
perty during her lifetime adversely to her, 
does not affect the right of the reversioner 
to sue for possession of that property under 
Art. 141, when no decree was obtained 
against her. I.L.R. 1943 Nag. 213=1943 

N. L.J. 237=1943 Nag. 193. A suit for pos- 
session of immovable property by a Hindu 
female succeeding as a reversioner to another 
Hindu female owner is governed by Art. 
141 [26 A.L.J. 1049 (F.B.), FoU.] 167 I. 

O. 527-1986 A.W.R. 1279=1937 A. 188. 
In a case where there have been more than one 
female heir in succession, the suit has to be 
brought within 12 years of the death of the 
last female holder. 20 N.L.J. 278. Art. 141 
is inapplicable when time has once commen- 
ced to run against the last full owner. 1923 

B. 364. The special period provided by Art, 
141 overrides the general provisions of Art. 
144. 42 B. 69=43 J.C. 233. The reversioner 
has a fresh cause of action on the date of the 
death of the limited owner. 30 I.C 991= 
2 L.W. 751; 42 I.C. 228=32 M.L.J. 627; 
17 I.C. 136. Limitation can never begin to 
lun against a reversioner in consequence of 
dispossjtosion of the limited owner and the 
revel sioiioi nas 12 years from the death of 
the widow or daughter or mother to sue for 
possession of property from which the 
Hindu female was dispossessed. The only 
case where adverse possession will run against 
the reversioner is where it is the result of a 
decree which is binding against the rever- 
sioner. 50 C.L.J. 260. See also 1928 A. 
561 (F.B)=26 A.L.J. 1049; 1930 A. 307; 
139 LC. 28=34 Bom.L.B. 385—1932 B. 434. 
So also* in the case of surrender by 
Where a widows made a surrender of her 
estate in 1884, in favour of her daughter, 
who died in 1894, the right of the male re- 
versioners to sue arises on the daughter 3 

C. C. M . — 450 


death and is barred under Art. 141 if 
brought more than 12 years thereafter, 
though in time if the computation is made 
from the subsequent death of the widow. 
(46 A. 59, Appr.) 61 LA. 200=57 M. 749 
=1934 P.C. 105=67 M.L.L 20 (P.C.). The 
basis of the doctrine of surrender is the 
effacemeut of the widow’s interest, and not 
the ex fade transfer by which such efface- 
ment is brought about. There is therefore 
no difference between surrender to a daugh- 
ter and surrender to the neaiest male rever- 
sioner. 67 M.L.J. 20 (P.C.). This rule is 
applicable also to the case of a Mahomedan 
occupying a similar position. 108 I.C. 817 
=1928 0. 155. Whether the adverse pos- 
session against the widow runs against the 
reversioner is a question of fact. 1928 A. 
561 (F.B.); 6 Luck. 365=1931 O. 25. A 
suit by a reversioner to recover possession 
of the properties of a limited owner^ sold in 
execution of a decree obtained against her 
husband is governed by Art. 141 and ROt 
by Art. 144. 1929 0. 93=48 C.L.J. 368. 

Where there has been no decree apinst 
widow or other act in law in the vsddows 
lifetime depriving the reversionary heir of 
the right to possession on the widow’s death, 
the heir is entitled after the widow’s death 
to relv upon Art. 141 for the determination 
of the question whethei the title is barred 
by lapse of time. 56 LA. 267—51 A. 439 
=1929 P.C. 166=57 M.L.J. 160 (P.C.). See 
also 9 P. 634=1930 P. 573; 139 I.C. 28 = 
34 Bom.L.R. 385=1932 B. 434. Suit for 
partition between alienee from one m^nber 
and reversioners. See 53 B. 472=1929 B. 
345. Widow’s alienation — Subsequent adop- 
tion— -Death of adopted son as minor — Suc- 
cession by widow — Suit by reversionei afte^* 
widow’s death is not barred. 1931 M. 373 
=1930 M.W.N. 811. See also 17 P.L.T.^ 16 
=1937 P. 105. Adverse possession against 
woman holding a widow’s or a daughter’s 
estate is binding against the reversionary 
heirs. 51 C.L.J. 23. Suit by reversion^ to 
recover possession on the death of widow. 
Art. 141 applies and not Art. 2, Sch. H of 
the Punjab Act I of 1920. 1930 L. 111. 

See also 51 G.L.J. 23. On the death of the 
last taluqdar to an estate, succession to 
which was governed by the terms of the pri- 
mogeniture sanad, his wife entered into pos- 
session and in mutation proceedings, claimed 
the estate under sec. 22 (7) of the Oudh 
Estates Act, ^.e., as a limited owner. So 
the right of the next heir to sue for com- 
plete proprietary title accrued only after, 
and not before, the death of the Hmit^ 
owner. A suit for possession by him m 
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governed by Art. 141. 150 I.C. 495=11 O. 
W,N. 351=19^4 0. 190=9 Luck. 484. 

(4) Limited owners (more than one). — 
Article applies where the reversioner is en- 
titled to the property on the death of more 
than one limited owner taking jointly, and 
time runs from the death of the last limited 
owner. 42 M. 855=39 M.L.J. 567=1921 M. 
246. 

Suit for Possession. — Suit for possession 
on declaration of title by plaintiff as rever- 
sionary heir on his mother’s death against 
defendant — Art. 141 applies. 23 C.W.N. 
977=47 C. 274. 

Suit for share in inheritance. — ^A suit 
for the share in inheritance is barred after 
lapse of twelve years of the death of the 
last male owner. 33 I.C. 742=84 P.R. 1916. 

Starting Point. — The starting point is 
the death of the last surviving widow. 33 
A. 312=9 I.C. 50; 1930 O. 481=7 O.W.N. 
1010. The reversioner’s right to sue accrues 
from the time of the death of the widow and 
possession for 12 years under a gift from 
the widow during her lifetime does not bar 
the suit. 1922 A. 421. See also 65 I.C. S66 
=34 C.L.J. 141=1921 C. 687. When time 
has once commenced to run against the last 
male holder, it continues to run and is not 
suspended or affected by the mere circum- 
stance that the owner is succeeded by a fe- 
male entitled to a woman’s limited estate. 
After twelve years have run from the dat^* 
of the oiginal entry of the trespasser in the 
lifetime of the last male owner all persons 
claiming through or under him are barred. 
Ar^. 141 of the Limitation Act is inappli- 
cable to such a case. 43 P.L.R. 308=1941 
L. 271. See also 1942 O.W.N. 191=1942 O. 
303. 

Arts. 141 and 143. — Applicability — ^Award 
giving properties to Hindu widow for main- 
tenance for life — Clause providing for for- 
feiture on widow becoming unchaste — ^Pro- 
perties to go to husband’s foothers on death 
of ’^idow — Suit for possession of the pro- 
perties- by the reversioners within 12 years 
of the widow’s death but beyond 12 years 
of unchastity — ^If barred — ^Limitation appli- 
cable — ^Death of widow gives fresh cause of 
action for suit. 1937 A.L.J. 139=1937 A. 
268=I.L.E. (1937) All. 424. 

Arts. 141 and 144. — ^Where under a spe- 
cial custom, a widow is entitled to possess 
the property of her husband during her life, 
her possession, however long, could not be 
adverse to the ultimate heirs so as to create 
an absolute right to the property in her fa- 
vour after the expiry of 12 years. This is 
so even though the husband had executed 
an invalid will in her favour giving full 
ovmership in the property. Accordingly a 
suit for possession of the property by the 
ultimate heirs is governed by Art. 141, and 
not by Art. 144 and a suit within 12 years 
of her death is within time. 165 I,C. 322 
4=12 Luck. 592. See also 50 
L.W. 571=1940 M. 102. 

Arts. 142 and 144, — ^It may be that Arts. 
142 and 144 axe not limited to suits for pos- 
•session based on proprietary title, but thev 


certainly contemplate suits for possession 
in which some interest in immovable property 
is claimed. They can have no application to 
a suit by a mere licersee who does not assert 
any claim to any interest in immovable pro- 
perty. 75 C.L.J. 236=1943 Cal. 143. See 
also 1946 A.L.W. 196=223 I.C. 467. Arts. 
142 and 144 have to be interpreted as they 
stand in deciding as to whether a particular 
case attracts the provisions of this article or 
that article. So far as Art. 142 is concerned, 
it is not stated there that the suit should be 
one in which the plaintiff should allege that 
he has been in possession and dispossessed. 
It is not the form of allegations of tne 
plaintiff which will determine the nature of 
the suit, but it is the substance and the actual 
facts found by the Courts which will go to 
decide whether the suit is one which comes 
within the purview of ei her Art. 142 or Art, 
144. 222 I.C. 378=1946 Pat. (Rul.) 102= 

12 B.R. 260. In all cases in which the appli- 
cability of Art. 142 or Art. 144 is in contro 
versy, it is necessary to scrutinize the plead- 
ings of the plaintiff and to ascertain exactly 
the allegations on which the plain'-iff has 
come to Court and the reliefs sought by 
him. Sometimes the pleas raised iu defence 
by the defendant are also relevant to the en- 
quiry. 1935 L. 507=37 P.L.R. 171; 152 

I.C. 906=1934 P. 593; 152 I.C. 1=1934 
A.L.J. 973=1934 A. 993 (P.B.)=57 A. 278; 
147 I.C. 805=11 O.W.N. 104=1934 O. 21 j 
1937 L. 226=30 S.L.R. 472. In a case 
which falls under Art. 142, the plaintiff must 
prove not only title but also possession with- 
in 12 years of suit. But before that article 
can apply, it must be shown, either that the 
plaintiff was dispossessed, or that he discon- 
tinued the possession. This can be establish- 
ed either by the facts admitted in the plaint 
or pleadings, or by the facts actually found. 
But unless that is done the case cannot come 
under Art. 142 and so the residnary Art. 
144 would apply. 1938 N.L.J. 418=1939 N. 
7. See aUo 1942 N.L.J. 99; 1942 A.L.W. 
225=1942 O.W.N. 281. The essential diffe- 
rence between Arts. 142 and 144 is that, in 
the first case the owner bases his claim from 
the date of his dispossession, and in the 
second he bases his claim on his title with- 
out regard to his possession or dispossession 
and time begins to run from the date that 
the defendant’s possession became adverse 
to the plaintiff. Where the plaintiff sued on 
the basis of his title which was admitted, 
it was not for him to prove possession on 
his own part within 12 years, hut it was for 
the trespasser to prove his adverse posses- 
sion. [45 B. 1020 (P.C.), Rel. on.] 108 I. 
C. 109=1928 O. 246. See also 1928 L. 306 
(a case of waste land); 1937 Sind 226; 1940 
Sind 49=LL.R, 1939 K. 793; 1940 M. 798 
= (1940) 2 M.L.J. 190=I.LR. 1940 M. 953; 
I.L.R. 1938 L. 558=1938 L. 241; 1939 L. 
172. Where the plaintiff prays for posses- 
sion, aUeging recent forcible dispossession, 
the suit is governed by Art. 142, and it is for 
the plaintiff to establish his previous pos- 
session and dispossession by the defendant; 
it is not for the defendant to prove his ad- 
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Terse possession for more than twelve years. 
143 I.C. 428=1933 L. 627. See also 161 I. 
C, 833=1936 R. 124; 1941 0. 632; 1941 O. 
W.K 615 = 1941 O. 415; 1940 O.A. 1251 
(Suit for possession of property transferred 
by pardanashin guardian). 65 C.L.J. 603 
=1938 C. 150; 1938 C. 206; 1940 A. 428. 
See also 1937 N. 129=I.L.R. 1937 N. 254; 
1940 C. 194; 38 P.L.R. 365; 42 P.L.R. 531; 
44 G.W.N. 935; 1928 Pat. 128; 1928 Pat. 
653; SO Bom.L.R. 1463=1929 B. 14. Where 
in a suit for possession the plaintiff alleged 
that the defendants and their predecessors 
in interest had been his tenants and that 
recently, that is, within twelve years before 
suit, they had denied his title and the de* 
fendan^s not only denied the contract of 
tenancy but also pleaded title in themselves 
by adverse possession and the plaintiff failed 
to prove the contract of tenancy or that 
he was in possession within twelve years of 
the suit it was held that the plaintiff^s suit 
was barred even assuming the original ti^le 
was in him. 1943 A.L.W. 328. Art. 142 
applies to a suit for possession when the 
plaintiff while in possession of the properly 
has been dispossessed or has discontinued ^he 
possession. Art. 144 is a residuary article 
applying to suits for possession not other- 
wise provided for. A period of 12 years 
runs in the case of Art. 142 from the date 
of the dispossession or discontinuance; in 
the case of Art. 144 it runs from the date 
when the possession of the defendant be- 
comes adverse to the plaintiff; when a plain- 
tiff’s case is that he was dispossessed, it is 
Art. 142 and not Art, 144 that would apply 
and if the plaintiff does not prove his pos- 
session within 12 years before suit, his suit 
should fail. 1942 O.W.N. 753=1942 O.A, 
599. 

The person seeking to displace the rights 
of the person in possession has to estabjiish 
that that person has no title and that the 
title resides in the plaintiff. It is always as- 
sumed that the person in possession is in 
rightful possession and so his possession 
is always referred to a lawful title when- 
ever that is possible. A trespasser does not 
displace the rightful owner’s title unless he 
intends to prescribe for a hostile title and he 
does not necessarily intend so to prescribe 
simply by remaining in occupation. His 
attitude may be a purely negative and pas- 
sive one. All the usual presumptions about 
possesion being adverse and so forth do not 
arise except in favour of the person in pos- 
session ard those who claim through him. 
If the rightful owner succeeds in get+ing 
into possession and an attempt is made to 
oust him by those who do not claim through 
the trespasser, then the presumptions are in 
favour of the rightful owner. 1942 N.Ii..r, 
431. See aho 1942 N.L.J. 99=153 I.C. 371 
=1935 O. 88=10 Luck. 513. Where the 
plaintiff does not claim to have been dispos- 
sessed or to have discontinued possession. 
Art. 144 and not Art. 142 applies. 30 N.L. 
R. 284=148 I.O. 62=1934 X. 36. See also 
151 I.C. 490=1934 L. 576; 1937 P. 252 (Plot 
incapable of possession by actual user). In 


cases where the plaintiff sues for possession 
of immovable property doth on the ground 
of title and on the ground of his 
possession having been disturbed by 
the defendant if he proves his title, the bur- 
den of establishing title by adverse posses- 
sion lies upon the defendant, and if the de- 
fendant succeeds in proving that fact, the 
suit must fail, otherwise the plaintiff is en- 
titled to a decree. To this extent, Art. 144 
will apply to such a suit but it may be that 
the plaintiff, though not able to substin- 
tiate his title, is in a position to prove his 
possession and dispossession by the defend- 
ant within 12 years. If that be the case, Art. 
142 will apply and the burden will be on 
the plaintiff. 11 O.W.N. 104=1934 0. 21. 
Whether Art. 144 or 142 applies, depends on 
frame of suit but plaintiff has to justify 
such frame. 1930 L. 330. Property stand- 
ing in Hindu woman’s name in possession of 
tenants — MuChibkas taken and rent ooUeexed 
by adopted son who lived amicably with 
adoptive mother — ^Beath of adopted son — 
Strained relationship between mother-in-Uw 
and daughter-in-law and scramble for pos- 
session — Suit for possession by donee from 
mother-in-law — ^Limitation — ^Art. 144 and not 
Art. 142 applies. I.L.R. (1938) M. 220= 

1938 M. 8= (1937) 2 M.L.J. 606. The effect 

of Art. 142 of the Act of 1871 and Art. 141 
of Act of 1877 was to create a fresh rule in 
regard to limitation in all cases in which the 
prescriptive right arising out of adverse pos- 
session had not already ripened into an abso- 
lute title. I.L.R. 1942 A. 259 = 1942 O.A. 
(Supp.) 145 (2) =1942 A.W.R. (H.C.) 84 

(2) =200 I.C. 269=1942 A. 175. 

Art. 142. — [6’ee also imder Art. 144] — 
Applicability of Article. — Art. 142 is res- 
tricted to suits \\hich are in terms and sub- 
stance based on the plaintiff’s prior posses- 
sion which he has lost by dispossession or 
discontinuance of possession. Where the suit 
ib based on plaintiff’s title acquired by in- 
heritance. Art. 144 is applicable. 134 I.O. 
599=1931 O. 382 See also 1P37 N. 159; 
30 S.L.R. 472; 1932 O. 46=8 O.W.N. 1153; 
136 I.C. 256=1932 O. 122; 1933 A.L.J. 
105=1933 A. 775=55 A. 209; 1933 N. 274, 

1939 N. 7=I.L.R. (1941) Nag. 655; 73 C. 

L. 3. 47. “Dispossession” and ^^discontinu- 
ance” — Meaning of. See 1936 M. 919=71 

M. L.J. 749; 1942 0. 180=74 C.L.J. 261; 
1939 All. 257=1939 A.L.J. 94=LL.R. (1939) 
A. 454; 1939 0. 354; 50 C. 49; 20 C.W.N. 
481=31 LC. 242; 60 I.C. 860; 45 I.C. 548; 
1923 M. 160=99 LC. 831. “Discontinuance” 
in Art. 142 means that a person in possession 
goes out and is followed into possession by 
another person, because unless he is so fol- 
lowed he will in law be deemed to continue 
in possession and there will be no discontinu- 
ance. I.L.R. (1939) All. 454=1939 A.r..J. 
94=3939 A. 257. See also 1942 Cal. 180. 
The word “discontinued” connotes three ele- 
ments — ^two physical and one mental. There 
must be (1) actual withdrawal (2) with an in- 
tention to ahan'ion and (3) that another 
should step in, begin to occupy after the with- 
drawal. Dispossession signifies expulsion, an 
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adverse act which has the effect of putting 
out. It presupposes physical contact, a col- 
lision, either with another person or with 
his physical acts. The physical presence on 
the property of the person affected is not 
necessary but the adverse act of the other 
party must have the quality of destruction. 
56 Cal. 914=1929 Cal. 297=69 C.L.J. 28= 
1939 C. 354. See also 1938 Sind 198; 1938 
N.L.J. 418 = 1939 N. 7; 1942 N.L.J. 99; 5 
Pat.L.J. 592=1921 Pat. 36; 61 I.C. 78= 
1921 P. 277. If a person discontinued his 
possession and never resumed it, it is a case 
governed by Art. 142 and not Art. 144. 59 

LA. 130=11 P. 272=1932 P.C. 55=62 M. 
L.J. 296 (P.C,). Where the plaintiff alleges 
possession of land and it is found that pare 
of the land is de facto in the possession of 
another person, the suit must fall under Art. 
142. 39 B. 335=28 I.C. 24. See also 8 0. 
W.N. 349=1931 O, 177. A suit for posses- 
sion of immovable property of which liie 
plaintiff while in possession of the property 
has been dispossessed or has discontinued 
posses'^icn is governed by Art. J42 and does 
not raise an issue of adverse possession but 
adverse possession for twelve years, if made 
out by the defendant, may imply disposses- 
sion of the plain iff. 58 I. A. 29=10 P. 407 
= 1931 P. 186 = 60 M.L.L 183 (P.C.) (Ad- 
verse possess on of mining rights in a village 
granted on l^ase to defendent). Suit by rever- 
sioner for possession from trespassers against 
widow — Art. 142 applies. 65 I.C. 826=34 
C.L.L 129. Also to a suit by an adopted 
son for possession from trespassers agamsi 
widow. Time runs from date of adoption. 

1 Luck. 733=1928 O. 155. In a suit gov- 
erned by Art, 142, the plaintiff must prove 
his possession within twelve years from 
the date of suit and on failure to do so, the 
suit should be dismissed. 56 I.C. 951; 1921 
P. 31=6 P.L.J. 51=61 I.C. 46; 1924 P. 341; 

1927 L. 186=101 LC. 254; 108 I.C. 732; 

1928 P. 653; 307 LC. 779 (2); 1931 O. 177; 

134 LC. 475 (Oudh); 1933 R, 48; 1933 S. 
279 (PB.) The act of a person 

who tak°s possession, either forcibly 
or otherwise than in due course of 
law, may be high-handed and not legal in 
the sense that it is not authorised by law, 
but if he happens to be the rightful owner, 
there is no justification for holding that 
the period during which he had both title 
and possession s^^ould not be taken into ac- 
count for purposes of deciding whether he 
was in possessin within 12 years of his suit. 
The fact that the trespasser from whom he 
wrested posses'^ion had succeeded in a suit 
under sec. 9 of the Specific Relief Act <*%n- 
not make any difference in the position of 
the real owner so ob'^aining possession. 55 
L.W. 515=1942 M.W,]Sr. 478=1942 Mad. 
728= (1942) 2 M.LX 266. Though the right 
of a Mahomedan widow to hold possession of 
her husband^s property in lieu of her dower 
does not give her any title to the property, 
it is jret heritable. Hence her heirs who 
have ini-erited such a right can sue a tres- 
pasgek for possession within 12 years allow- 
ed by Art. 142. They are not bound to sue 
under sec. 9, Specific Relief Act, within the 


six months period. The widow’s right 
against a trespasser is certainly something 
more than that what can be vindicated only 
by means of a suit under see. 9, Specific 
Relief Act. 1943 A.W.NR. (H.C.) 283=1943 
A.L.J. 590=1943 A.L.W. 623=1944 AU. 
36=I.L.R. (1944) All. 68. Art. 142 is ^ery 
general in its scope, and the only conditions 
necessary are that the suit should be for pos- 
session of immovable property and that the 
plaintiff while in possession of the 
property must have been dispossessed 
or must have discontinued his pos- 
session. Obviously the word "plaintiff” 
in this article includes his predecessor- 
in-title as well. There are no words in 
this article which would confine its applica- 
bility to suits based on possessory title only, 
or confine it to plaintiffs who claim the pro- 
perty wholly and are not co-sharers or co- 
owners with the defendants. (51 A, i042 
and 1933 A.L.J. 105, Overr.) 1934 A.I..J. 
973=1934 A. 993 (F.B.)=57 A. 278. See 
also 42 P.L.R. 597; I.L.R. (1940) M. 953 
= 52 L.W. 149=1940 M. 798= (1940) 2 M. 
L.J. 190 (P,B.) (Plaintiff suing as purcha- 
ser at Court auction sale held in execution 
of mortgage decree is not outside the scope 
of Art, 142). Where therefore a plaintiff, 
who was a co-sharer with some of the defen- 
dants who transferred a part of the pro- 
perty to third parties, admits in the plaint 
that he was dispossessed by the transferees 
sometime prior to the institution of the 
suit, Art. 142 applies and not Art. 144. 
1934 A. 993 (P.B.). If Art. 142 applies, 
the onm would be upon the plaintiff to prove 
that his suit is not time barred; it is other- 
wise if the case falls within Art. 144; for 
in such a case the onus would be upon the 
defendant to prove that his possession had 
been adverse to that of the plaintiff for 
more than 12 years. 8 R. 556=1931 R. 40; 
Proof of possession. 17 R. 85=1929 R. 153. 
See also 3935 C. 151=38 C.W.N. 1126. 

Proof of Possession. — The proof 
by plaintiff of his possession may^ ^be 
such as the land is capable of by exercising 
acts of ownership thereon. The acts of 
ownership need not be continuous; nor need 
they be frequent . A party may be said to 
be in possession of land when he exercises 
such acts of ownership in respect of the 
case as might be expected in the circum- 
stances of the case or having regard to the 
purpose for which land can be used. 149 
LC. 1109 (2) =1934 C. 294. Defendant 
proved to be in possession for 15 to 20 years 
— ^Plaintiff relying on defen'^ant being jn 
permissive possession — ^Plaintiff to prove 
possession within 12 years. 7 R. 85. See 
also 1933 R, 413. Suit for possession against 
alleged tenant — Tenancy not proved and de- 
fendant found to be in possession for more 
than 12 years before suit — Suit barred. 35 
P,L.R. 144=1933 L. 893. Legal possession 
remains with the true owner even though 
property is attached under sec. 146, Or. P. 
Code. See 20 C.W.H. 481=31 ' LO. 242. 
See also 1922 C. 234=26 O.W.IST. 391; 45 L 
C. 548=1922 C. 419=49 Cal. 544; 22 O.L.X 
283=20 O.W.]Sr. 481. An isolated act of 
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trespass does not constitute dispossession. 
20 I.C. 79. Of successive independent tres- 
passers who have been continuously in pos- 
session for the statutory period, the lirst 
trespasser gets the title and not the last, 
who is in possession at the time when the 
title of the real owner is extinguished. 40 
I.C. 50=32 M.L.J. 85. See also 45 M. 370 
=1922 M. 59=42 M.L.J. 319. Whether the 
last of several but independent trespassers 
can defeat the owner’s title although he him* 
self has been in possession for only a few 
days before the date. 40 BomX.E. 166 = 
1938 B. 210. See also 1940 O. 184=1940 
O.W'.N. 291. Art. 134 does not apply to 
suits to avoid alienations of the general 
endowed property vested in the sajjadashin 
and mutawalli of a wakf. Such suits *.Te 
governed by Art. 144. Where as a result of 
the alienations the previous encumbrances 
have been paid off, it cannot be said that 
there were several trespassers in succession 
so as to bar the true owner under Art. 142 
after the lapse of 12 years from the date 
of the earlier mortgage. 35 Bom.L.B. 252 
=1933 B. 217. Where a trustee or mana- 
ger of a religious endowment grants a ten- 
ancy of property belonging to the trust in 
excess of his powers, the alienation is good 
for the alienor’s tenure of office and the 


See also 72 C.L.J. 320=1941 C. 193. Where 
the plaintiff was actually dispossessed long 
after the date of the order dismissing his 
application under O, 21, r. 100, C. P, Cole, 
limitation for a suit to establish title and 
recover possession is that provided under 
Art. 142 and not Art. 11-A. 1929 P. 553 

—117^ I.C. 634. Where a minor sued on 
majority to set aside a void lease, held, 
that Art. 142, and not Art. 44 or Art. 91 
applied to the ease. 1930 0. 748 = 34 G.VV. 
N. 642. Transferee from Court auction- 
purchaser — No possession through Court — 
Suit for possession — Art. 142 applies. 1930 
C. 586. A suit to set aside a revenue sale 
and for possession is governed by Art, 142. 
1932 C. 135=53 C.L.J. 524=133 I.C. i02 
(2). Applicability of article — Occupancy 
raiyat — Suit for possession of holding from 
landlord — ^Limitation. See 39 O.W.N. 502. 

Discontinuance op possession — Buepen 
OP PROOF AS TO. — 62 I.C. 707. See also 17 
L. 449 = 162 I.C. 330=1936 L. 208; 1936 M. 
919=17 M.L.J. 749; 30 N.L.J. 18=1933 N. 
274. Plaintiffs alleging to have let defen- 
dants into possession — ^Defendants pleading 
title by adverse possession — ^Allegations on 
either side not proved — ^Effect. 1927 M. 
287; 58 B. 397 and 406=36 Bom.L.R. 445 
and 451=1934 B. 207. In a suit falling 


alienee’s adverse possession commences under 
Art. 144 only from the cessation of office 
‘Of the alienating trustee. But where the 
trustee in effecting by way of sale purports 
to deal with the trust property as his own, 
his act amounts to a repudiation of i.he 
trust and the possession of the vendee mil 
be adverse from the date of the alienation. 
47 L.W. 365=1938 M. 415= (1938) 1 M.L.J. 
113. If a trespasser admits that a portion 
of the land belongs to the owner" when the 
owner challenges his possession but declines 
to vacate the land in spite of demands, there 
is open dispossession and the owner must 
bring his suit within 12 years of disposses- 
sion. The admission of the trespasser can- 
not give further time to the owner unless 
such admissions come within sec. 19 of the 
Limitation Act. 60 0. 404=1933 0. 414= 
144 I.O. 177. Suit to recover possession — 
Plaintiff’s possession within limitation period 
not proved — ^Defendant’s title by adverse 
possession not perfected — ^Plaintiff cannot 
recover. 5 Luck. 410=1930 O. 46=6 O.W. 
N. 908. See also 8 O.W.N. 349=1931 O. 
177; 1941 A.M.L.J. 48. Encrochment on 
common land by defendant — ^Defendant in 
possession for over 12 years and in ouster 
of plaintiff— Limitation — Continuing wrong — 
Bight of suit after 12 years. See 22 PX.T. 
1001=1942 P. 188. The presumption is that 
the possession of one tenai^ m comi^n is 
the possession of all. 10 I.C. 554—5 B.L.B. 
49. Landlord and tenant— Adverse posses- 
sion— Limited interesl^Permanent tenancy 
— Acqiisition. See 9 Ciit.L.T. 57. Land 
■proved to be tmder -water within twel-ve years 
o£ auit^nit by owner to recover possession 
—Burden of proof— Art. 144, not Art 
is the governing article. 10 ^-L*^ 

M O.W.N. 722=1930 P.0, 198; 1942 Cal. 180. 


under Art. 142, the fact that the date of 
dispossession is not given or proved is im- 
material, for, if the plaintiff can show pos- 
session within twelve years, the fact that he 
is not in possession at the time he institutes 
his suit establishes that some time in the 
interval he has been dispossessed. (122 1,0. 
81, Foil.) 144 1,0. 72=1934 L. 245. A 

suit was for possession of a property on 
the ground that the defendant was holding 
it as a licensee. The defendant denied the 
title of the plaintiff and pleaded his own 
title by adverse possession. Heli, that in 
such a case the question of title was of para- 
mount importance and that, if the title vest- 
ed in the plaintiff, he would still be entitled 
to succeed, eveu though he had failed to 
establish the alleged tenancy or licence un- 
less the defendant was able to establish his 
adverse possession under Art. 144. 117 I. 

C. 384. Where the agreement is that the 
plaintiffs should resume possession upon re- 
payment of the loan, possession cannot he 
held to be discontinued within the meaning 
of Art.142. Where the mortgagee, who is 
in possession of the property claimed, cannot 
be said to be a mortgagee because the un- 
registered mortgage for over Bs. 100 in 'uis 
favour cannot be legally proved, but it is 
clear that neither the mortgagor nor the 
mortgagee ex hypothesi intended that the 
possession of the mortgagor should be dis- 
continued for ever, the case does not fall 
under Art. 142. 8 B. 556=1931 B. 40. The 

mere fact that a mine has not been worked 
by the owner does not amount to a discon- 
tinuance of possession within Art. 142. 44 

I.C. 297=22 C.W.N. 441. If the owner 
leaves his land in the possession of a stran- 
ger for over twenty years and lives away 
'cultivating other lands, it constitutes abau- 
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donment. 19 I.C. 3 (2)=1913 M.W.N. 218. 
Where two persons are in joint possession 
of land by mutual consent for twelve years 
m ignoiance of the fact that one is entitled 
to the wholej limitation against the latter by 
discontinuance under Art. 142 or by adverse 
possession under Art. 144 arises. 18 I.O. 
869=17 C.W.lSr. 595. But see 41 B. 5. 
Joint owners of occupancy holding — One )f 
them leaving the village and settling else- 
where — Holding in the possession of the 
other joint tenant and his heirs — Suit by che 
heirs of the former for possession after 
more than twelve years is barred under Art. 
142. 119 I.C. 8. 'See also 1939 B. 322=41 

Bom.Iu!E. 631 (Suit for partition of share 
purchased from a Hindu coparcener). 

Constructive Possession. — Constructive 
possession — Proof of title — ^Delivery of sym- 
bolical possession, effect of. 36 C.L.J. 140= 
=27 C.W.N. 259=1922 C. 176; 1936 Pesh. 
7, The right of trespasser by adverse pos- 
session is confined to the land actually in 
his possession. 5 P.L.J. 273=56 I.O. 184. 
See also 16 L. 442=1935 L. 475 (F.B.), 

Even if the judgment-debtors continue in 
ths possession of the properties in spite of 
the delivery of the properties made through 
Court, yet, as against the judgment-debtors 
to the suit and persons represented by them, 
the effect of such delivery is that the decree- 
holder is in possession; and consequently a 
fresh cause of action arises against the 
judgment-debtors and limitation begins to 
run only from the da^e of the delivery made 
through Court. 122 I.C. 164=1930 M. 206. 
See (Uso 1936 Pesh. 7 ; 1928 L. 910. Posses- 
sion through tenants is sufficient. 1928 C. 
765. Constructive possession delivered to 
auction-purchaser — ^Refusal to deliver actual 
possession by squatter — Suit for recovering 
possession — Art. 142 and not Art. 144 appli- 
cable. 1928 O. 251=3 Luck. 506=5 O.W.N. 
372 (F.B.). See also I.L.R. (1940) Mad. 
953=1940 M. 798=52 L.W. 149= (1940) 
2 M.L.J. 190 (F.B.). Sec. 65, 0. P. Code, 
ciea es a fiction of law by which it is deem- 
ed that the title in the property passes to 
the purchaser from the date of the sale. 
Nothing is said in it as to possession. That 
posse<!sion, as a matter of fac*, lemains with 
the judgment-debtor, till date of delivery of 
possession and there is no warrant for 
holding that the auction-purchaser will be 
deemed to have been in possession from that 
date. Hence where there is an auction sale 
of an undivided share, the co-owners who 
are not judgment-debtors could be deemed 
to be in constructive possession through the 
judgment-debtors till the date of delivery of 
possession aind a suit by them against the 
auction-purchasers would be governed by 
Art, 142, Limitation Act and time would tun 
only from the date when possession was deli- 
vered. Art. 142 w’ould be applicable whe- 
ther the suit is based on title or on posses- 
sory title. 1943 A.L.W. 93. 

Bub^iergup I4A.ND — Constructive posses- 
sion, — Where a plaintiff sues to recover pus- 
sepiqn of lands as re-formation in situ 
alleging that he has been dispossessed from 


them, the burden lies on him under sec. 142 
of the Limitation Act to prove that he was 
in possession within twehe years of the 
suit. He can discharge this burden by prov- 
ing that he was in constructive possession 
within that period. He would be in con- 
structive possession, if he was the rightful 
owner and would be in time if he could prove 
either that the lands had appeared above 
water within twelve years of the suit, or if 
they had appeared earlier that they had* be- 
come first fit for user within that period. 
The fact that he had no physical possession 
at the time of the last submergence is not 
material for the purpose of enabling him to 
call to his aid the principle of constructive 
possession, provided that his title had not 
been extinguished by adverse possession be- 
fore the last submergence. For, if a tres- 
passer was in possession before submergence 
and had not perfected his title by adverse 
possession for 12 years or more, on sub- 
mergence his possessio ceases and the pos- 
session of the owner revives and continues 
till the lands are again formed and become 
fit for user and occupied by another. 44 C. 
W.N. 935. 

Permissive Possession. — ^Permissive pos- 
session is not adverse possession. 41 B. 5 
=36 I.O. 715; 2 L.L..L 511. But see also 
18 I.a 869=17 C.W.N. 595. 

Possession following Title. — ^Where the 
plaintiff establishes his title to the pro- 
perty, he could rely upon the presumption 
that possession goes with the title. If there 
is no satisfactory evidence in rebuttal, the 
presumption must be given effect to. 24 
Bom.L.R. 373=1922 B. 243=46 B. 920; 
1927 L. 777=100 I.C. 336=9 LL.J. 9; 1929 
P. 529 (1) (Case of parti landh See also 
117 I.C. 384. In a case with evidence equally 
strong on both sides, the presumption of 
pos«’e Sion arises on title. When there is no 
evidence *on either side, presumption from 
title will save limi^a^'ion under Art. 142 in the 
case of aiable lands. 35 I.C. 55i=l P.L J. 146. 
See also 1921 P. 305 (P.B.); 192 > L. 276; 
53 C.L.J. 411 = 1931 C. 501; 54 M. 622= 
1931 M. 644=61 M.L.J. 224; 134 I.C. 319 
=53 C.L.J. 411=1931 C. 501; 58 B. 397 
=1934 B. 207. Where plaintiffs put for- 
ward a case of effective possession and ad- 
duced evidence in support of it, but the 
Court found against it, they cannot give 
up that case and rely upon the presumption 
of possession following title. 1931 M. 2S2 
=60 M,L.J. 430. But see 54 M. 622 hold- 
ing that even in such a case, the possession 
presumed by law must be displaced by proof 
of effective acts of possession by the defen- 
dant. 

Spd®oLTCAL Possession. — A suP for pos- 
session of immovable property of which the 
plaintiff had obtained symbolical possession 
through Court alleging dispossession by the 
de-^endant is governed by Art, 142, If the 
allegation of dispossession is not proved, 
the period of limitation would run from the 
dahe when the plaintiff was given symboli- 
cal possession by the Court. 48 C.W.N. 187. 
Possessory Title.— I n a case where the' 


Art. 142] 


The Indian Limitation Act (IX of 1908; 


3599 


suit is resisted on the ground of acquisition 
of title by prescription, it is uot for "he 
plaintiff to prove his possession within 
twelve years. It is for the defendant to 
prove his adverse proprietary title. 1923 A. 
65=45 A. 107. See also 1923 B. 361=48 
B. 604. Effect of entry as to possession in 
the settlement record. See 2 L.L.J. 230. 
Possession under an illegal order or decree 
of a Court is not possession that can avail 
plaintiff under this article. 29 I.C. 10. 

Ejectment Suit. — The plaintiff in an 
ejectment action must in order to succeed 
strictly prove his own title. 42 C. 384=27 
M.L.J. 333 (P.C.)=1914 P.O. 1. In a suit 
for ejectment, the onus is on the plaintiff 
to prove not only his title to possession but 
the fact of his dispossession or discontinu- 
ance of possession within twelve years. 18 
I.C. 17=25 M.L.J. 95 (P.C.); 8 L. 655; 98 
I.C. 1061 (2); 33 C.W.N. 1160. Title must 
be strictly proved to entitle plaintiff to 
ejectment. 36 I.C. 890=20 C.W.N. 773. 
A plaintiff who comes to Court seeking a 
mandadory injunction for the removal of 
constructions upon a plot founds his suit up- 
on the basis that he has a subsisting title 
in the plot. If he has no subsisting title 
then he is not in a position to maintain such 
a suit and if he goes further and shows that 
by reason of the act of the denfendants he 
has been ousted then he must clearly be 
under a duty to show that the ousting which 
has interfered wi h his possession and re- 
sulted in his dispossession has taken place 
within 12 years of the institution of the 
suit. Where the plaintiff has proved this, it 
then lies upon the defendant, to establish 
that he had exercised such exclusive pos- 
session as amounted to an ouster of the plain- 
tiff from a date more than 12 years prmr 
to the irs'^itu+ion of the suit. 1942 A.L.W. 
225=1942 O.W.N. 281. The period of limi 
tation applicable to a suit for possession of 
a temple is that contained in Art. 142 and 
not Art. 131. 52 I.C. 67=41 A. 646. (4 

Cal. 683, Dist.) In a suit for possession 
where the entry in the record-of -rights is in 
favour of defendants, plaintiff must prove 
his possession within twelve years of suit. 
54 IC. 960. A suit to set aside an invalid 
sale to the extent of the plaintiff ^s jo nt 
share and for possession thereof is govern- 
ed by Art. 142 and not Art. 123. 42 T.C. 

121, Court-sale — Formal delivery of pos- 
session to purc^-aser — Judgment-debtor con- 
tinuing in possession along with co-owners — 
Suit for partition — ^Decree in favour of pur- 
thas'^r — Subs'^quent suit to recover actual 
possession af^er a lapse of 14 years from 
the formal delivery is bpred — No ease of 
pocfsessioji and dispossession. 50 A, 813 = 
1928 A. 412. See also 1928 L. 910. Deafen 
of adoptive father — Widow enjoying pro- 
perty as of n^ht — Suit to lecover propert" 
■filed alter twelve vears. See 6 Luck. ^65 
= 129 I.C. 328=1931 0, 25; 131 I.C. 758 
=60 M.L.J. 619=1931 PC. 84 (P.C.); 13) 
I.O. 849=1931 0. 89. Dedication to dhar- 
ma^ala by father — Son seeking to set aside 
the same after twelve years of father's deatn 


is baried. 1928 0. 348. Grant for main- 
tenance — Grantor obtaining decree for re- 
suming possession of property granted out 
possession remaining with grantee even 
thereafter for more than twelve years — Suit 
by grantor for possession is baired. 1928 
P.C. 165 (1)=109 I.C. 818 = 55 M.L.J. 251 
(P.C.). The plaintiff filing his suit in the 
Civil Court within the ordinary twelve gear’s 
period of limitation for ejecting a trespas- 
ser is 'Under no o'bliga’ion lo satisfy the 
Court that he had sufficient cause for not 
ffiing his suit earlier. AU that he need prove- 
is that he came within twelve years of the 
accrual of his cause of action. 52 A. o0 = 
1930 A.L.J. 251=19^0 A. 193 (F.B.). The 
mere decision of a Tanasa or the mere pass- 
ing of an order and a mere entry in the re- 
cord-of -rights as well as a mere or er under 
sec. 145, Cr. P. Code, do not necessarily con- 
sti'-ute actual physical dispossession. 110 1,0. 
623=1928 P. 653. Where a Hindu widow 
who had been enjoying the property as ten- 
ant-in-common a ong wi h her brothers in-law 
sued to establish h^r posse'=^sion and it ap k ar 
ed that her title had not been denied and 
that she 1 ad heen leceiving ren^s and profi s, 
held, that there was no dispossession under 
the Act and that the suit was not barred by 
limitation. 56 0. 914. 

PART1CULA.R Cases — (1) Alluvion.— Where 
a^ plea of limitation and denial of plaintiff’s 
title is set up in a suit for possession lO ac- 
cretions by alluvion, the onus is on plaintiff 
to prove title and possession within limi a ion. 
34 A. 612=17 I.C. 94. Tiespasser whose liTe 
is not perfected by adverse possession cannot 
tack on to his period of possession the period 
during which the land lemained submerged. 
19 O.C. 374=37 I.C. 715. 

(2) Waste L\nd. — [See Vacant Land], A 
suit for possession of waste land is governed 
by Art. 142. 1921 L. 202=59 I.C. 891 = 111 
I.C. 533=1929 L. 34. Where the plaintiff 
alleges he had effective possession of a waste 
land till dispossession by defen(iant one year 
prior to suit, the onus is on him to prove his 
possession within twelve years of the suit, 60 
M.L.J. 430=130 I.C. 845=1931 M. 282. As 
regards waste and unoccupied lands iho pre- 
sump ion is that possession follows title. 19 
I.C. 971; 42 I.C. 412. See also 17 L, 449 = 
1936 L. 208; 53 C.L.J. 411=1931 C. 501. The 
mere fact that the land in dispute was such 
as was not capabb of actual, continuous, phy- 
sical possession does not necessarilv make ifc 
waste land so as to attract the application of 
the principle that possession follows title. 58 
C.L J. 478=1934 C. 294. In lespect of 'vaste 
land allowed to remain so, there cannot bo 
a discontinuance of possession and the onus 
is on the defendant to prove when h s posses- 
sion became aderse, 25 I.C. 12; 36 I.C. 207; 
38 I.C. 120. See also 43 P.LR. 222=1911 L. 
241. (Suit by Government for possession of 
public street). 

(3) Jungle Land. — ^In waste and jungle 
lands, possession may be exercised by grazing 
of cattle, putting up boundary marks, feiicob, 
etc. They form no exception to the general 
rule that the plaintiff must prove possession 
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and dispossession within twelve years. 50 C. 744=1938 O. 214. In a suit relating to 
574=27 C.W.N. 554=1923 C. 557; 1928 C. waste lands which falls under Art. 142 it 
118. In the* case of jungle land it is not must be determined whether having regard 
enough for the plaintiff to prove his title, to the evidence as to the nature of the lands 
But he can make a case by showing that the and the possession, the plaintiff has been 
land in question was incapable of possession able to establish actual or constructive pos- 
by any one or that in fact no one was inter- session within the statutory period. 70 0. 
feriiig with his right. It is possession and L.J. 534=1940 C. 185. Dispossession, refcrr- 
not user that should be shown. In such 1 ed to in Art. 142 is a forcible dispossession 
case the possession of the rightful owno. or ouster and the discontinuance referred to 
must be held to continue up to the time w*-en m it, being interpreter ejusJem generis with 
the lands are shown to be capable of being possession, means something of the nature of 
possessed. 33 C.W.K 1160. See also 1937 P. an abandonment. So where a suit is based 
252. It was admitted that the lands were on title and dispossession, Art. 142 or Art. 
parti and jungle lands, that the plaintiffs had 144 will apply, as the case may be, for a 
a title to it but the defendant claimed a limi- plaintiff may fail to prove possession within 
ted tenancy interest only as against the ad- twelve years and win his suit. Where, how- 
mitted propi etor, ^e zemindar. Held, that ever, a suit is based on title and an alleged 
the defendant must either show title to ten- permissive occupancy. Art. 144 applies and 
ancy richt by contract or by the fact that he the case can be decided fairly on the ques- 
has^been in possession for the necessary tion of adverse possession. Long and unin- 
period and the onus is equally upon him to teriupted possession of ja^r land without 
show the date upon which he came into posses- rent or term or conditions, in the full sight 
sion and his title began Such cases are gov of the jagirdars, evidenced by permanent 
erned by Art. 144 and not by Art. 142, and houses and not temporary huts, consti- 
it is impossible for the judge in tiying such tutes adverse possession in the full sense of 
a suit to raise any presumption against the that word, I.L.B. (1939) Kar. 111=1938 
plaintiff by leason of the absence of any wit- jgind 198. Vacant land is capable of physi- 
ness on the part of the plaintiff. 149 1.0. cal possession being taken of, if it is enclos- 
453 (2) =1934 P. 339. . ed and the owners are deprived of all power 

(4) Fishery Rights. — ^Art. 142 applies "^o over it. 111 I.C. 533, A Court must rely 

a suit for recovery of possession of a jalkar upon the presumption that possession follows 
■01 declaration of plaintiff^s title thereto, 34 title in case of land that was vacant before 
I.C. 841. See also 23 I.C. 136; 2 P.L,J. 289 dispossession occurred, where the evidence^ as 
=3*9 I.C, 777. . to possession is conflicting. 1929 L. 34=111 

(5) Service Tenure. — K suit by a patni xc. 533; 38 L.W. 952=1933 M. 871=65 M, 

dar for possession of resumed lands is govern- x J. 769 (54 M, 622, Ref.). If the position 
ed by Art. 142. 46 1.0. 895. of a small isolated plot of uncultivated 

(6) Vacant Land — See Waste Land. — In ground is such that the attention of the 

cases relatirg to vacant sites, possession foL zemindar would not be specifically directed 
lows title and the mere fact that a trespasser to the question of whether it is in his mahal 

has taken possession of a portion of a vacant or in the mahal of another zemindar, the 

site cannot affect the constructive possession mere non-interference with the temporary 
of the real owner on the portion not trespass- occupation of this plot by the tenant of the 
ed upon. In such cases, the wrongdoer can other zemindar in the adjacent fields would 
by lapse of time gain title only to the area ^ot constitute any adverse possession. The 
actually possessed by him, and in suits gov- plaintiff zemindar should be deemed to have 
erned by Art. 142, it is only with regard to continued his constructive possession and it 
the portion of the site actually in possession could not be said that he was out of possos- 
of the trespasser that the plaintiff will be gion within the meaning of Art. 142. 1937 

reauired to prove his possession within twelve A-L-J*. 131=1937 A. 238; 1938 O. 214; I.L. 
years. As regards the portion actually built (1939) All. 454=1939 A.L.J. 94=1939 A. 
upon by the trespasser, the plaintiffs must 257. 

show that this portion was a vacant site wi^'h Encjroachment Land. — ^Where thg dispute 
in twelve years of the suit, and, if they sue- relates to certain encroachment land the onus 

ceed in proving this fact, their constructive ig on the plaintiff who alleges himself to be 

possession wi hin the statutory period will be owner and seeks to recover possession to es- 
presumed. 17 L. 449=1936 L. 208. See also tablish that his possession was within twelve 
1938 O.W.N. 744=1938 0, 214, Waste land years. The initial fact of the plaintiffs^ title 
— ^Nature of possession — ^Absence of specific comes to his aid in such a ease with greater 
acts of possession — ^Effect — ^Land leased for or less force according to the circumstances, 
cultivation — ^Lessee cultivating bulk of area— 10 L.L.J. 517=115 1,0. 420. 

Small portion remaining waste but trespass- Mining Land. — As to adverse possession of 
ed upon and reclaimed by others — Suit by mining rights in a village granted on lease 
lessee for possCision — Limitation. Art. 142 to defendant, see 58 I, A. 29=10 P. 407= 
^ppHes. 17 P. 210=19 P.L,T. 133=1938 P. 60 M.L.J. 183=1931 P.C, 18 and 186 (P.C.). 
222. Wb^re a strip of land in question is a art. 142 and Art. 141 op 1871 and 1877 
piece of waste land lying on the boundary respectively — Scope and effect of. — The 
of oxide’s property, possession of such land effept of Art. 142 of the Act of 1871 and Art. 
must be pre^uned to be with the person who 141 of Act of 1877 was to create a fresh rule 
proves title to the property, 1938 O.W^^TS*. ia regard to limitation in all cases in which 
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Description of suit. 

1 Period of limitation. 

Time from which period 
begins to run. 

143. Like suit, when the plamtift 
has become entiled b> reason of any 
for feiture or breach of condition. 1 
144 For possession of immovable j 
property or any interest therein not 
hereby otherwise specially provided 
for 1 

^Twelve years] .. 

^[Twelve years] . . 

When the forieiture is in- 
curred or the condition ia bro- 
ken. 

When the possession of the 
defendant becomes adverse to 
the plaintiff. 


LEe. UEF. 

1 Substituted by Aet XI of 1923, see. 2 
and Seh, I for ^TOtto”. 


the prescriptive light arising out of adverse 
possession had not already ripened into an 
absolute title. I.L.B. (1942) All. 259 = 
1942 A.L,J. 179=1942 A.L.W. 161=1942 
A.W.R. (H.C.) 84 (2)=1942 AU. 175. 

Arts. 143 and 144. — ^Art. 143 does not ap- 
ply to a case where there is no relationship 
of landlord and tenant. 22 1.0. 28=18 G.L. 
J. 553. See also 17 L, 403=1936 L. 394; 
60 I.C. 312=24 C.W.N. 1064; 45 L. 

W. 347=1937 M. 295. A person holding 
under a permanent tenancy holds adversely 
from the day he denies his landlord’s title 
and a suit for possession on the ground of 
forfeiture by the tenant falls under ‘Art. 143. 
36 I.C. 565=76 P.L.E. 1917. Tinder Art, 
143, the starting point of limitation is the 
forfeiture itself; there is nothing in the 
article about the knowledge of the lessor. 
1922 M. 290=38 M.L.J. 275=15 LW. 164; 
35 I.O. 235; 17 L. 403=38 P.L.R. 887=1936 
L, 394. See 1928 C. 714, for a case of for- 
feiture on the ground of remarriage of a 
widow. Suit for possession by a widow who 
made a gift of the land on condition of the 
donee maintaining her, alleging that the con- 
dition was not fulfiled, is governed by Art. 
143. I.B. 1932 L. 645. See also 1937 A. 268 
=I.LJR. 1937 A. 424. Art. 143 is not limited 
in its application to those persons who nave 
committed a breach of the condition against 
alienation which has entailed forfeiture, but 
also to those who are in possession by reason 
of the alienation which has entailed forfei- 
ture. A suit to recover possession of pro- 
perties demised on oMmyamna tenure in 
Malabar, the claim being based on a forfei- 
ture by reason of alienation and not u;^on 
the removal of the tenure at the expiration 
of twelve years as contemplated by the deed 
of tenure, is governed by Art, 143 and bar- 
red unless brought within twelve years from 
the date of the alienation. 30 L.W. 960= 
1930 M. 430 (2) =58 M.L.J’. 89. Alienation 
Tjy kasavargamdar — Suit by landlord — Limi- 
tation. See 45 L.W. 347=1937 M. 295. 

ART. 144: Appucabilitt. — also 

Tmder Art. 142]. Art. 144 is a residuary 
article and cannot be applied when some 
other article applies. I.L.R, (1937) IT. 
254=1937 N. 129; 1946 A-L.W. 196=1946 
A. 389=I,L.B. (1946) A. 178. It is clear 
from the position in which Art. 144 occurs 
and from the words used in that article that 
it is a residuary article in respect of all suits 
G.G.M.—451 


for possession of immoveable property to 
vyhich no other article ^specifically applies. 
Where the plaint m terms seeks possession of 
immovable property and the defence is one 
of adverse possession, the suit falls under 
Art. 144. I.L.B. (1939) B. 173=40 Bom.L. 
B. 1134=1939 B. 1; 1930 N. 300. Art. 144 
applies to suit for posession based on title. 
136 1,0. 256=1932 0. 122; 134 I.O. 599= 

1931 0. 382; 8 O.W.N. 1153=7 Luck. 250= 

1932 Oudh 46; 55 A. 209=1933 A. 775= 
1933=A.LX 105; 1936 L. 530. When a 
plaintiff comes to Court saying that he was 
in possession of a field up to certain time as 
owner and claims possession thereof, the soitj 
is one for possession after dispossession fall- 
ing under Art. 142 and not Art. 144. 1937 
N. 129; 40 BomJi,E. 166=1938 B. 210. The 
question whether the article of limitation 
applicable to a particular suit is Art. 142 or 
144 has to be determined by reference to the 
pleadings. 147 I.O. 805=1934 0. 21: 30 S* 
L.B. 472=1937 S. 226. Art. 142 must be 
applied in ©very case where the plaintiff 
alleges his own dispossession by the defen- 
dant prior to the suit, as also where he does 
not make any such allegation, but it is found, 
as a fact, that he was dispossessed by the 
defendant prior to the institution of the suit. 
(51 A. 1042 and 1933 A.L.J. 105, Over.). 

57 A. 278=1934 A.L.J. 973=1934 A. 993 
(F,B.). See also 1933 E. 413. A declaration 
of title may be made on proof of 12 years^ 
adverse possession. 13 L. 677=410 I.C. 604 
=1933 L. 25. Bedemption of mortgage by 
one of the co-mortgagors— Suit by another 
for redemption of his share against the re- 
deeming co-moftgagor — ^Art. 148 applies. 
127 I.O. 889=1930 N*. 300. But see 8 O.W* 

N. 637, See also under Art. 148. Art. 144 
applies not to want of actual possession by 
the plaintiff bnt to cases where He has been 
ont of, and another in, possession for the 
prescribed period. There must be both ab- 
sence of possession by the person who has 
the right, and actual possession by another, 
whether adverse or not, to be proved to bring 
the case, within the article. 120 I.O. 792= 
1930 L. 303. Art. 144 is applicable only to- 
a possesso:^ suit by the owner of the pro- 
perties claimed against a person holding 
adversely to him without titleu 10 P. 851 = 

58 I.A. 279=1931 P. 196=61 MX,J. 78 (P* 

O. ); 161 1.0. 585=1936 P. 147. Suit for 
possession by auction-purchaser after obtain- 
ing formal deEveiy of possession — limita- 
tion. See 24 Pat. 717=1946 Pat. 202. 
Where the plaintiff alleges he was in posses- 
sion of the property tin dispossession by the 
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defendaut who entered on it in his own 
right, the article applicable is Art 142. 8 
O.W.N. 349=1931 O. 177. See also 1933 B, 
48=144 I.C. 274. So also wliere the plaiH' 
tiffs allege that they had been dispossessed 
two months before the suit and the defcn- 
dants did not plead adverse possession but 
pleaded possession under an irrevocable li- 
cense. 55 A. 755=1934 A.L.J. 147=1934 
All. 362. Adverse possession of predecessor- 
in'title can be tacked on to that of the pre- 
sent occupier. 130 I.O. 296=1931 A. 323. A 
true owner would be barred by twelve years 
continiious adverse possession, even if that 
possession be that of two or more 

independent trespassers, who do not 
claim under one another. 1940 O.W. 

N. 291=1940 0. 184. See also 1938 B. 210. 
A suit may comprise various reliefs and the 
different reliefs may be governed by different 
articles of limitation. So where a suit com- 
prises a prayer for declaration and for pos- 
session, the whole suit cannot be governed 
by Art. 144. 1936 M.W.N. 351=1936 M. 
804. Where an estate partly consists of im- 
movable property and partly of business, a 
suit tor Si are 111 the estate of a deceased an- 
cestor, against heirs in possession and mana- 
ging the same cannot be maintained, so far 
as it relates to immovable property if not 
brought within 12 years of the death of the 
ancester, under Art. 144, and that for an 
account of the business of the deceased an- 
cestor, if not brought within six years under 
Art. 120. 1936 R, 407. A suit Ijy the heir 
of a deceased person to recover property from 
a person who also claims as heir is governed 
by Art. 144. 45 B. 570=59 I.C. 805=1921 

B. 48; 35 C.W.N. 465=1931 P.O. 84=60 M. 
L.J*. 619 (P.O.). (a suit by Hindu widow to 
recower possession of her husband^s estate). 
31 N.L.R. (Supp.) 191=1936 N. 80. (claim 
to estate as co-owner but not as member of 
co-parcenery). A trespasser cannot be allow- 
ed to tack on his possesion to that of a for- 
mer trespasser from whom he does not derive 
title. 45 B. 570=1921 B. 48. See also 49 
I.O. 751 (Cal).; 2 P.L.J. 506=41 I.C. 114; 
16 r.C. 43=37 M. 440; 109 I.O. 296=1928 C. 
563; 1930 L. 809. But see 8 O.W.N. 349= 
1931 O, 177. Where Art. 144 applies, no de- 
duction of period under sec. 16 is allowed 
26 O.W.N. 364=1921 C. 385. Where the pro- 
perty of a minor member of a Hindu family 
is alienated during his minority by a person 
who is not his guardian, either in fact or law, 
a suit by him to recover possession after 
attaining majority would be governed by 
Art. 144 and not Art. 44. 1922 L. 386. 

See also 107 I.O. 516=1928 5I. 151. Where 
Aort. 144 applies, it is for t^e plaintiff to 
prove his title and then the'^us of prov- 
ing-adverse possession lies on the defendant. 
3i2 LC. 568; 1929 A. 753=51 A. 1042=134 
X.'C. *461 (Adi.) Article does not apply to 
amts for assessment of fair and equitable 
r^t. 50 I.O. 908. Where a malilchana 
Was not enjoyed for 12 years, the 
*ight to sue for the money due on account 
of it is barrea. 21 I.O. 779=19 O.W.N. 
410. Fishery right in another's water is not 


immovable property but an interest in immo- 
vable property. 12 I.C. 305=14 O.L.J. 572; 
35 C.W.N. 1256=1932 C. 300=59 0. 344^ 
Projection of eaves is not immovable pro- 
perty. 138 I.C. 458=34 Bom,L,R. 395= 
1932 B. 224. But right to collect assess- 
ment of endowed lands is immovable pro- 
perty. 34 Bom.L.B. 1469=1933 B. 26. 
Melwaram right of the land in a zemindar, 
when it consists of the imposition of the 
full assessment, would be an interest in im- 
movable property. 1937 M.W.N. 189=1937 
M. 303. Although the € 0 iiity of re^emp ion 
m ihe case of a possessory mortgage is an 
intangible thing, it is an estate in land and 
is fully capable of possession. A claim for 
it is one for possession of an interest in 
immovable property. A suit by the plaintiff 
as heir of the mortgagor for possession of 
a moiety share in the equity of redemption 
against the defendant who has obtained 
mutation exclusively in his favour is govern- 
ed by Art. 144. 160 I.O. 920=1936 O. 

W.N. 243=1936 O. 168. Art. 144 would ap- 
ply to a suit to recover a share by a Maho- 
medan heir from a person in management of 
the property, 31 Bom.L.R. 199=118 1.0. 

785=1929 B. 141. Owner suing for pos- 
session — Jamabandis showing plaintiff as 
owner and defendants in possession — ^Land un- 
eulLivated for 12 years from two years prior 
to suit — ^Art, 144 applies and not Art. 142 
— ^Defendant must prove adverse possession. 
1929 L. 596. See also 1937 0. 343=41 C. 
W.N. 763 (ChowMdari lands). Suit for pos- 
session based on agreement to deliver pos- 
session — ^Agreement embodied in compro- 
mise in suit which did not comprise the pro- 
perties whose possession is sought — ^Limita- 
tion. See 46 Bom.L.B. 931=1945 B. 143. 
An inference of adverse possession may be 
drawn from circumstances, such as long pos- 
session and the absence of any proof of 
licence or agreement between the person in 
possession and the landlord. 130 I.C. 296= 
1931 A. 323. The word ^hostile' cannot be 
considered to mean that there must have 
been litigation on the subject between the 
parties. It is sufficient if it is proved that 
the title is entirely opposed to the interests 
of one and that the latter stood by and did 
nothing while the other person continued in 
possession in direct contravention of hia 
alleged rights, 6 O.W.H. 829=1929 O. 
433. 

Constructive Possession. — ^Where landa 
are subject to periodical submersion, their 
possesion is with the owner during sub- 
mersion. The constructive possession is 
with the true owner. 44 G. 858=44 I. A. 
104=1917 P.C. 18=32 M.L.J. 505 (P.C.); 
29 I.O. 278; 29 I.C. 156=19 C.W.]Sr. 565; 
58 lA. 228=59 C. 80=61 M.L.J*. 632=1931 
P.C, 162. Continuous adverse possession is 
not possible in the case of lands subject to 
seasonal submersion. 44 0. 858 =32 M, 

I/.J, 505 (P.C.). A mere assertion of Hos- 
tile title by a trespasser when the land ia 
under water and cannot be actually occupied, 
cannot affect the possession of the true 
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owner. 20 LC. 821=18 C.L.J. 274. See 
also 117 I.C. 202 (Pat.); 1930 L. 417 (1). 
Upon the grant of the surface rights by a 
zemindar, he is in constructive possession of 
the sub-soil. Cases as to adverse possession 
of mineral rights must ultimately fall to be 
decided under Art. 144, rather than under 
Art. 142. 50 LA. 228=61 M.L.J. 632=1931 
P.O. 162, The right of a trespasser by ad- 
verse possession is confined to land actually 
in his possession, 5 P,L.J. 273=65 1.0. 184. 
See also 16 L. 442=1935 L. 475 (P.B.); 

1923 E. 23 (2); 1929 L. 625; 1930 L. 303. 
Breaking of continuous possession. See 140 
LC. 228=1932 S. 35. 

SlTMBOLIOAL POSSESSION, EFFECT OP . — See 

108 I.C. 396=1928 L. 719; 120 LC. 602= 
1930 L. 384; 11 P. 165=1932 P. 145. 
Where A is in possession of the property 
adversely to the plain iff, the plaintiff can- 
not by obtaining a decree against B and be- 
ing placed in symbolical possession in exe- 
cution of that decree thereby give himself 
a fresh start of limitation. 30 N.L.B. 284 
=148 LC. 62=1934 N. 36. See also 48 
C.W.N. 187; 47 Bom.L.R. 1102=1946 B. 
192. 

Permissive Possession, Effect of. — See 
1927 O. 582; 6 Luck. 106=130 LC. 65= 
1930 O. 510 (uncle managing for nephew). 
Where a person is in possession of the pro- 
perty claiming only a lien over it for cer- 
tain payment to which it is charged, he 
should not be considered to be in adverse 
possession. 134 LO. 493=1931 L. 313; 16 
N.L.X 248=1934 N. 51; 142 LC. 582= 
1933 C. 544; 1935 A.L.J. 662=1935 A. 569; 
1930 L. 384 (2). The mere tethering of 
cattle and storing of logs on a p^ece of waste 
land does not amount to a denial of the 
title of the true owner of the land; nor is 
it an indication of possession which is in- 
tended to be adverse 1o the title of the pro- 
prietor of the land. Where though founda- 
tions were laid, the land was never enclosed, 
it does not amo nt to an unequivocal asser- 
tion of an intention to appropriate thb land. 
LL.E. (1939) A. 217=1938 A.L..T, 1227 = 
1939 A. 161. 

Collusive Possession. — See 32 C.W.N. 
863=1928 0. 882. 

Acquisition of Title, — The onus is on 
the defendant to plead and prove adverse 
possession for the statutory period in a > 3 uit 
for declaration of title based on tlje defen- 
dant's alleged repudiation of it, 37 1,0. 

794 (39 M. 617, Poll.) As to acquisition 
of mining rights by adverse possession, see 
58 LA. 29=10 P. 407=1931 P.C. 186=60 
M.L.J. 183 (P.C.). In order to extinguish 
the right of the real owner, the adverse pos- 
session must be continuous. Acts of pos- 
session exercised at intervals over different 
portions of land in different years cannot 
amount to adverse possession. 57 LC. 
716=39 M.L.J. 58. As to essentials for ac- 
quisition of title by adverse possession, see 
also 8 O.W.K. 1153=7 Luck. 250=1932 O. 
46. A defendant , in order successfully to 
set up a title by adverse possession, must 
show that he was in possession of the land 


in such a manner as to indicate that he was 
claiming to be in possession as an owner 
and was intending to oust the plaintiff. i46 
LC. 987=1933 0. 462. Acquisition of title 
for Limited interest. 19 LC. 367=17 0. 

W.N. 748. See oZ5o30 LC. 931 ; 22 C.L. J. 153 ; 
123 LC. 195. There may be adverse posses- 
sion of immovable property as well as any 
interest in it under Art. 144. 14 LC. 212= 
16 C.W.N. 634; 1930 P. 476. A person in 
adverse possession of property claiming to 
hold it as inutawalli does not prescribe for 
more than a mutawalli's right in such pro- 
perty. 129 LC. 375=1930 A. 866. The 

quantum of mterest acquired depends upon 
the animus with which possession is held by 
the person in actual possession of the pro 
perty. Where there was an agreement to 
execute a usufructuary mortgage and it was 
under that agreement that the mortgagee 
came into possession then, though the usu- 
fructuary mortgage contemplated had not 
been executed, it must be taken 
that the mortgagee had been in 

possession only as a usufructuary mort- 
gagee for the amount of the loan ad- 
vanced. 123 LC. 195. See also 1931 A.L. 
J. 1931 AJsSr. 914=1932 A. 53; 14 P.L.T. 
294=1933 P. 288; 54 A. 628=140 LC. 653 
=1932 A. 393; 52 A. 976=130 LC. 697= 
1931 A. 18. The right of the mortgagor 
is not lost by the adverse possession of a 
trespasser for more than 12 years during 
the continuance of a usufructuary mort- 
gage. The period of limitation for his 
suit is 12 years to be reckoned from the 
date of redemption of the mortgaged pro- 
perty which he finds to be in possession of 
a trespasser who denies his title to it, and 
the traspasssris possession would not become 
adverse to him till after redemption. 1935 
A,L.J. 496=1935 A. 542. Adverse posses- 
sion — ^Knowledge — ^Principal affected by 

agent's knowledge. 16 LC. 891=163 P.L.R. 
1912. The possession of a judgment-debtor 
in spite of delivery of symbolical possession 
gives rise to a fresh cause of action for a 
suit for possession. 116 LC. 70=1929 N.. 

298. So also possession of any person deriv- 
ing subsequently title from judgment- debtor,. 
15 P. 372=17 P.L.T. 546=1937 P. 13. But 
where a party to the suit has symbolical pos- 
session given against him by methods in- 
formal, the said symbolical 'possession does 
not avail to stay adverse possession. 118 I. 
0. 391 (2) = 1929 L. 545. See also 1933 
L.J. 33=1933 A. 1733; 1933 P. 269. Where 
the land in actual possession of the judg- 
ment-debtor was in execution delivered to 
the decree-holder and subsequently the 
judgment-debtor dispossessed the decree 
holder and regained possession, the decree- 
holder has 12 years from such dispossession 
to bring another suit for recovery 
of possession of the land. 140 
LC. 530=1933 L. 22; 1917 P.C. 

397 C2)=34 H.L.L 97 (P.C.). A mere dec- 
laratory decree obtained in a suit under O. 
21, E. 63 will not interrupt the adverse pos- 
session of the action-purchaser in execution 
of the decree. 18 L, 255=1937 Ii. 602* 
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"Where the mother of an owner took posses- 
sion of the property after her son’s death 
and enjoyed to the exclusion of the son’s 
widow who was the rightful heir, held, she 
had acquired title by adverse possession 
and that it was not affected by the order 
of the mutation Court to the effect that 
she should have no power of transfer over 
the property. 10 O.W.N. 42=1933 O. 427. 
Where a Hindu widow who was in possession 
of the house left by her husband leaves it 
and lives in a rented house, and her mother- 
in-law continues to reside in the house, and 
on the evidence aU that can be suggested is 
that she found it more convenient to live 
apart from her mother-in-law, it cannot be 
said that the occupation of the house by 
the mother-in-law alone after she left 
amounts to dispossession of the vsridow or 
that the possession of the mother-in-law is 
adverse to her. 1935 A. 639. Previous suit 
for possession and mesne profits of submerg- 
ed land — Possession and mesne profits re- 
fused but declaration of title granted — Sub- 
sequent suit again for possession — ^Actual 

possession need not be proved. Plaintiff 
having established his title in the previous 
suit and not being barred by limitation was 
entitled to a decree. 56 I. A. 305=1929 P. 
O. 225=57 M.L.J. 602 (P.O.). Where there 
has been an assertion of adverse title ac- 
companied by the ouster of plaintiff, the 
mere fact that the plaintiffs subsequently 
obtained a declaratory decree, would not 
prevent the statute of limitation miming 
against them. 120 I.O. 486=1930 L. 297. 
The possession by a vendee of watan lands 
becomes adverse from the date of the death 
of the alienor and a suit to set it aside will 
be barred if not brought within twelve years 
from that date by the next watandar or sub- 
sequent watandar claiming under the previ 
ous holder. 55 B. 21=1931 B, 24. District 
Pishery Board — Government prescribing as 
against District Fishery Board — Bight ^ of 
action vested in District Board not exercised 
—Collector being representative of Gov- 
ernment and also President of District Board 
—Effect. 8ee 31 L.W. 508=1930 M.W.lSr. 
328=1930 M. 679. Hindu joint family — 
Possession of property as joint estate— Bar 
of plea as to separate estate. 32 Bom.L.B. 
314=1930 B. 333. The spa^ce above the land 
is itself immovable property. So, a defen- 
dant who constructed a three-storied venran- 
dah projecting over the land of the plaintiff 
more than 12 years ago, acquires a right 
to the space occupied by such projec- 
tion and the right to maintain 

it in its position. 151 I.C. 1094 

=1934 A.L.J. 846=1934 A. 1054. The 
mere planting of trees on another person’s 
land does not amount to dispossession, 1930 
O. 304, Bee also 1929 O. 328. But see 20 
AX.J. 208=1922 A. 50; or the erection of 
a ’khwU or a mud trough for feeding cattle. 
134 LC. 294=1931 L. 489, Possession by 
intruder — Bdfinquishment before acquiring 
by 5<»®8eaaion for 12 years — Heaves the 
pgbtM owner in the same position he was 
m before the iatwidoiu 120 UO. 792=1930 


L. 303. Person who loses his right to a 
holding by adverse possession should also 
be taken to lose his right in shamilat Jand 
appurtenant thereto. 134 I.C. 1106=1931 
L. 648 (2). 

Declaration op Title. — ^Art. 144 cannot 
apply to a suit for declaration. 54 B. 4=31 
Bom.L.B. 1240=1930 B. 61. Where the 
property is in the actual possession of occu- 
pancy tenants, a suit for declaration and 
injunction regarding the right to collect 
rent is a suit for possession to which An. 
144 applies. 34 Bom.L.B. 1469=1933 B. 
26. Suit for confirmation of possession is 
not governed by Art. 144 or 142. 36 C.W. 

783=1933 C. 842. Art. 144 and not Arc. 
120 applies to a suit for a declaration that 
a certain pathway is a public one and that 
none can obstruct it. To such a case sec. 
23 will apply. 69 I.C. 910=26 C.W.N, 587 
=1921 C. 405. A suit for possession and 
mesne profits with a declaration that an 
entry in the record-of-rights is incorrect 
is governed by the 12 years’ limitation. 52 
I.C. 361.^ See also 108 I.C. 417=1928 P. 
353. Suit by one co-sharer against another 
for declaration of title and for possession is 
governed by this article. 155 I.O. 824= 
1935 A. 774. Where a transfer is inopera- 
tive and a mere paper transaction, a suit 
to recover possession ignoring the transac- 
tion is governed by Art. 144. 25 BomX,B. 
1207=48 B. 166=1924 B. 174, So also a 
suit to set aside alienation of a debutter 
property by a shebait in excess of his power. 
9 I.C. 133. The wife of a Hindu lunatic as 
such is not competent to execute a sale-deed 
of her husband’s lands and a suit by a re- 
versioner after the death of both the husband 
and the wife to set aside the alienation is 
governed not by Art. 125 but by Art. 144; 
42 M.L.J. 262=45 M. 361=1921 M. 12. 
Art. 44 and not Art. 144 applies to a suit 
by a ward who has attained majority, for 
possession of properties improperly alienated 
by his guardian. The sale is not void for 
inadequate consideration. 28 I.O. 704=2 L. 
W. 365; 11 L.L.J. 108. 'See also 53 A. 738 
=1932 A. 108=1931 A.L.X 997. The pos- 
session of a purchaser under a void sale is 
adverse to the real owner. 47 I.O. 694. 

Possessory Title.— Possession of Gov- 
ernment land for over 12 years throws the 
onus on the Government of proving posses- 
sion or title within 60 years. But this rule 
does not apply to a public pathway even if 
possession is proved for over 40 years. 1 
L.W. 758=27 MX.J. 299. 

Possession penwng Suit. — ^Possession 
after institution of suit is not adverse. 29 
I.C. 168. 

Proof of Title. — ^Adverse possession must 
be adequate in continuity, publicity and 
extent so as to show that it is possession ad- 
verse to the true owner. 1922 P.O. 181= 
41 M.L.J. 650=44 M. 883. See also 36 C. 
L.J. 472=1923 0. 82; IX.B, (1939) Bar. 
793; 1933 N. 274; 1933 M. 668; 144 LO* 
72=1933 L. 400; 50 I.O. 870; 1929 0. 328 
(adjacent owner crossing boundary and 
planning trees and in possession for over 12 
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years). Where possession of the trespasser 
is open, visible and notorious in character, 
the Court may presume it to be adverbe. 
1932 O. 135=8 O.W.N. 1275. See also 142 

I, 0. 582=1933 0. 544 as to the essentials 
for ^ adverse possession. Trespasser's pos- 
session of part of land — ^Adverse possession 
only of that area and not of the rest. 1929 
L. 625. 

Burden op Proof. — ^It is not necessary in 
order to establish adverse possession, that 
the proof of acts of possession should cover 
every moment of the requisite period. The 
nature of the requisite possession must neces- 
sarily vary with the nature of the subject 
possessed. The possession must be the kind 
of possession of which the particular sub- 
ject is capable. 61 I. A. 78=61 0. 262=1934 
P.O. 23=66 134 (P.C.). Case of 

adverse possession against Government as to 
fishery right in a navigable river. 66 M.Lr. 

J. 134 (P.C.). As to burden of proof in 
cases where the suit is based both on the 
ground of title and on dispossession, see 
147 I.C. 805=11 O.W.lSr. 104=1934 O. 21; 
13 Luck. 266=1937 O.W.N. 585=1937 O. 
328; 67 C.L.J. 115=1938 C. 689. Also as 
to the test of the applicability of Art. 142 
or Art. 144 to any ease, see 1934 O. 21. See 
also 1926 O. 313. If Art. 142 applies, the 
ovms would be upon plaintiff to prove that 
his suit is not time-barred. It is otherwise 
if the case falls within Art. 144; for in 
such case, the onus would be upon the de- 
fendant to prove that his possession had 
been adverse to that of the plaintiff for more 
than 12 years. 8 E. 556=1931 E. 40. See 
also 7 E. 85=1929 E. 153; 1931 L. 251, 11 
P. 165=1932 P. 145; 134 T.C. 599=1931 
O 382; 1933 A.L.I. 105=1933 A. 775=55 
A. 209; 1933 IT, 274; 141 I.C. 234=1933 L. 
105. See also 61 I.A. 50=66 M.L.J, 431 
(P.C.) noted supra. 1933 L. 722; 146 I.C. 
725=34 P.L,R 1007; 1933 S. 279=146 I.C. 
777 (P.B.). Art. 144 applies to a suit in 
which the plaintiff sues for possession of 
immovable property on the basis of his title, 
and in such a suit, if the plaintiff proves 
his title, he is entitled to a decree, unless 
the defendant succeeds in establishing his 
adverse possession for a period of more than 
12 years. 55 A. 209=1933 A. 775; 168 I.C. 
309=1937 O. 328. But where the tria* 
Court requires t^^e pl'iintiffs to prove in the 
first instance that they were in possession 
within 12 years of the suit and it only re- 
quires the defendants to prove adverse pos- 
session in the event of the plaintiff failing 
to establish this fact and the plaintiff accep- 
ts this but fails to discharge the burden. 
Meld, that he cannot subsequently complain 
that onus has been wrongly placed on him 
and that his possession must be presumed 
from title. 1934 L, 1019 (2). Where a party 
raises a plea of ad^er^e possession the first 
thing he has to establish is that he had been 
actually in possession of the property. 1933 
O, 283=10 0,W.]Sr. 366; 8 O.W.N. 349=1931 
O. 177. Where it was admitted that the lands 
were parti and jungle lands and that the 


plaintiff had a title to it but the defendants 
claimed a limited tenancy interest only as 
against the admitted proprietor, the zemin- 
dar, held, that it was governed by Art. 144 
and not by Art. 142 and that it was impossi- 
ble for the judge in trying such a suit to 
raise any presumption against the plaintiff 
by reason of the absence of any witness on 
the part of the plaintiff. 149 I.C. 453 (2)= 
1934 P. 339. See also 1941 L. 241. Where 
in a suit for ejectment the Court ^ds that 
the defendant's occupation was not indepen- 
dent of the plain iff, that is to say, not on 
his own independent title but as a tenant 
under the plaintiff, it is necessary for the 
defendant, in order to succeed in the case to- 
establish ouster, that is, assertion of hostile 
title as against the plaintiff and claiming title 
on his own account and after such assertion, 
to the knowledge of the plaintiff his remain- 
ing in possession for the statutory period of 
12 years 01 more. 222 I.C. 378=1946 P. 185. 

Starting Point. — ^A suit by a mortgagee 
auction-purchaser for possession of the mort- 
gaged property against a lessee who is in 
possession thereof under a lease executed by 
the mortgagor after the execution of the 
mortgage, is governed by Art. 144 and not 
by Art. 120 as it is not necessary for the 
plaintiff to sue or pray for cancellation of 
the lease. 12 Luck. 161=1937 O. 146. See 
also 1937 P. 13; 1940 M. 798= (1940) 2 MX. 
J. 190. An adverse decision in settlement 
proceedings was held to mark the starting 
■of adverse possession despite the existence of 
fiduciary relationship between the parties be- 
fore the event. 33 A. 125=21 M.L.J. 109 (P. 
C.). Survey officer's decision under Survey 
and Boundaries Act, sec. 11 or sec. 12 — Ad- 
verse possession of unsuccessful party not 
affected by the decision — Computation of 

period of limitation. I.L.E. (1940) M. 501= 
1940 M. 187= (1940) 1 M.L.J. 79. Starting 
point — ^Purchaser from Government — ^Adversfr 
possession. 28 C.W.N. 66=1924 0. 394. 
Symbolicol possession is effective against a 
judgment-debtor though not so against a 
stranger to the suit. 18 I.O. 751=17 C-W. 
N. 324; 36 C.L.J. 472=1923 0. 82; 108 I.C. 
396=1928 L. 719. The termmus a quo under 
Art, 144 is the date when the possession of 
the defendants became adverse to the pl-iin- 
tiff and not to any other person from or 
through whom he does not derive his rigiit. 
1923 L. 642. See also 56 I.O. 733=1 L. 210. 
Planting of trees on another person's land is 
active trespass and would be adverse posses 
Sion. 1922 A. 50; 1929 O. 328. But see 
1930 0. 304, supra. Art. 144 applies to a 
suit by an adopted son for the recovery of 
immovable property within 12 years from the 
date of adoption. 27 M.L.J. 569=25 I.C. 
692. See also 133 I.C. 899=1932 A. 61. 
Where the transferee enters into possession 
under a deed of transfer which is ah mitio 
void on the ground of immoral eonsidertaion, 
the transferor cannot recover the property if 
the transferee has been in possession for 
more than 12 years. 35 Bom.L.E. 345=1933 
B. 209, See also 1941 P. 354=22 PX.T. 239. 
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Special Cases — Co-owners. — ^Where a 
person has begun to hold possession of land 
adversely to two co-sharers, each being the 
owner of a moiety and before the expiration 
of the statutory period of limitation suc- 
ceeds to one moiety upon the death of its 
owner, his possession continues to be ad^^erse 
to the owner of the other moiety, all hough 
he has become jointly interested with the 
other. 46 I.A. 285=43 M. 244=1919 P.O. 
44=38 M.L.J. 313 (P.C.). See also 1939 L. 
315. But as a general rule, in the absence 
of proof of ouster, possession of one co owner 
or joint tenant is not adverse to other co- 
owners or joint tenants. 64 I.C. 462. See also 
54 A. 628=140 I.O. 653=1932 A. 393; 16 B. 
D. 286; 42 P.L.B. 276=1939 L. 315; 1940 C. 
93; 31 N.L.B. (supp.) 191; 15 R.D. 261 ; 1931 
A. 551; 52 I.C. 629; 55 C. 653=1928 C. 535; 
100 LO. 650=1927 A. 410; 1 Luck. 82; 102 
I.C. 161=1927 U. 111=52 M.L.J. 203; 2 
Luck. 172=1926 O. 464; 1927 M. 176; 29 
Punj.L.R. 131=1927 L. 886; 107 I.C. 211; 
32 P.L.R. 649 (Rule as to adverse possession 
among co-owners stated); 1928 0. 396; 1927 

N. 395; 1933 O. 439; 1933 O. 560. (Co- 
owners — ^Denial of title — ^Knowledge of per- 
son ousted ne^'essaryX 114 I.C. ^97=1930 O. 
103 C. 466=24 C.W.N*. 246; 1929 P. 624; 
31 P.L.R. 659; 1929 B. 424; 1929 A. 910; 
1929 O. 257. See also 1929 B. 323. Co- 
sharers — ^Lessees from different co-owners — 
Adverse possession hy one — ^Effect against 
tenure-holder. 60 0. 1212=1934 0. 71=37 

O. W.N. 835. Where a person succeeds as a 

co-heir, Art. 144 applies if he claims adverse 
possession. But if the person takes the pro- 
perty as a customary heir according to the 
law then in force and not as a mere co-heir, 
his possession is adverse from the verj- be- 
ginning. A.I.R. 1944 Pesh. 45. Where bro- 
thers and sister are co-sharers and are Using 
amicably together, the brohers cannot esta- 
blish title by adverse possession against the 
sister unless they had exnressly set up an 
adverse title to her knowledge. 1932 A.L..T. 
621=54 A. 742=1932 A. 666. See also 14 L. 
794=1933 L. 784; I.L.R. 1938 M. 220=1938 
M. 8= (1937) 2 M.L.J. 606. In eases where 
the litigating parties are-owners or co-ten- 
ants having an equal right to use property 
for a specified purpose, the presumption of 
law is that the possession of one 5s the posses- 
sion of all. Every such person is seized of 
the property per et per tout, and any- 
thing short of denial of title cannot destroy 
the plaintiff's right. 14 L. 267=1933 L. 705 
(E.B.). To suits between co-owners or co- 
tenants mter $e where the title of one is deni- 
ed by the other, Art. 144 or Art. 120 would 
^PPly? according as the relief claimed is one 
for possession or injunction. 14 L. 267. The 
mere statement by some of the co-hcirs that 
they are the exclusive heirs of the deceased 
caaanot amount to an overt at which would 
make the statute of limitation run against 
the other cO-heirs. In such cases la order to 
prove title by adverse possession there must 
^ X-0. 105=1931 L. 439. See 

also 134 1,0. 491. The mere fact that one of 


them was in exclusive enjoyment of i com- 
mon well does not lead to the inference of 
oustei of the other co-owners. 12 L. 101 = 1931 
L. 339, In order that possession 
may be adverse, there must be (1) 
a disclaimer of the others' right by 
and open assertion of a hostile title on 
the part of the co-owner setting ^'p adverse 
possess'on, and (2) notice thereof to 01 hers, 
either direct or to be inferred from notorious 
acts and circumstances. 148 I.C. 920=1934 


Pesh. 7; 18 R.D. 39; 1934 A.L.J. 544=56 
A. 582=1934 A. 193. But exclusve receipt 
of profits continuously for a long period may 
point to an ouster, if the Court is satisfied 
that such talring of profits is an indication 
of a denial of right in the other co-tenant to 
receive them. 58 B. 410=36 Bom.L.R. 2S4 
=1934 B. 273. Where the co-sharer has 
built his residential house on the land, it 
amounts to an assertion of hostile and exclu- 
sive title to the fcuowledge of the o‘her eo- 
sharers. 148 I.C. 943=1934 L. 84 (1). The 
question whether the exclusive possession of 
a co-owner in a joint property 
amounts to ouster or not depends on 
the circumstances of each particular case. 
Different co-owners can be in exclusive pos- 
session of different portions of joint proper- 
ty. In such a case, the fact that one person 
constructs buildings is not such an injury as 
cannot he remedied in a partition suit. 32 

P.L.R. 653=1931 L. 631 (2). See also 8 O. 
W.3Sr. 710; 8 O.W.N. 854=1931 O. 381. S<»me 
overt act necessary. 1927 L. 887; 7 R. 164 
=1929 R. 211; 1930 O. 517. Overt act nulh- 
fied by subsequent admission of title of true 
owner. 106 I.C. 814=1928 L. 317. If the 
person possessed ot legal title to an estate 
is also in the enjoyment of the profits of 
that estate more or less, his title cannot be 
held to have been extinguished by reason of 
the physical possession of the^ estate held by 
another person who has no title to it. Such 
person cannot put an end to^ the possession 
of legal owner by any secret intension in bis 
mind. There must be an ouster or ^mcthing 
equivalent to an ouster. 6 Luck. 106 — 130 LC. 
65 (2) =1930 0. 510. Co-owners — ^Purchaser 
from one has right to sue for jointpossession. 
60 I.C. 589=23 Bom.L.R. 60=1921 B. 462. 
Art. 144 applies where the question is between 
a co-parcener in a joint Hindu family and a 
stranger. 37 B. 84=17 I.C. 657. Se^also 
1927 P.O. 270=50 M.L.J. 394 (P.C.). Where 
an uncle and a minor nephew are members of 
a joint Hindu family and a mortgage is enac- 
ted by the uncle comprising not only the share 
of the nephew but of the entire land of the 
uncle and the nephew in a suit for possession 
by the nephew on the allegation that he is 
the owner of the property, the uncle cannot 
he said to be a guardian of the plaintiff wi h- 
in Art. 44 and the alienation is effected by the 
manager of the joint Hindu family and a 
suit to set aside such an alienation is 
ed by Art. 144 and not by Art. 44. 152 1.0. 
633=35 P.L.R. 722=1934 L. 601. See also 
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11 Chit.I/.T. 15; 16 L. 237=1934 L. 725; 
1936 L.996. But Art. 44 and not Ar t, 344 
would apply, where the suit is by the s«)le 
surviving eo-parcener of joint Hindu family, 
after attaining majority, to recover property 
alienated by his mother as guardian during 
his minority, on the ground that the aliena- 
tion was beyond her power. 59 M. 549“= 43 
L.W. 611=1936 M. 346=70 352. 

Joint Hindu family — Partition — Property 
excluded by fraud — Suit by separated mem- 
ber for share in such excluded property — 
Limitation, See 45 Bom.L.R. 825=1943 B. 
419. A suit by one co-owner of a waste 
channel for a declaration that he was in pos- 
session jointly with the defendants interes- 
ted with him is not a suit for possession after 
dispossession and therefore the article appli- 
cable is not Art. 142 but 144. 55 I.C, 247= 
1 P.L.T. 192. As to co-sharers in a Miho- 
medan family, see 1927 L. 790=100 I.C. 145; 
1933 L. 784 (2). The mere fact that after the 
death of a Mahomedan, the mutation takes 
place in the name of son does not by itself 
show that he asserted his exclusive title in 
opposition to the claim of his step-mother, 
especially when the mother and son lived ami- 
cably and in one house. 148 I.C. 926=1934 
Pesh. 7. See also 1940 A.M.L.J. 9. Co- 
owners — No interception of rent proved- -No 
question of adverse possession. 1929 C. 297. 
Lease by some — ^No assertion Of hostile title 
otherwise — ^Lessee’s possession is not adverse 
to other co-owner. 56 0. 914=1929 0. 297. 
Application by one to the Municipality to 
build a wall does not amount to an ouster. 
109 I.C. 658=10 L. 842=1929 L. 195 (2). 
Title of other co-owners not denied except 
very lately — Statement before Eevenue Court 
admitting permissive possession — ^No adverse 
possess' on. 1928 O. 449=112 I.C. 522. Wliere 
the title of the co-heirs relates to a number 
of properies any assertion of adverse title 
with reference to any one of the properties 
might have some bearing upon the question 
of adverse possession. 131 I.C. 211=1931 A. 
193. Where in prior proceedings, the party 
never took up the position that he had been 
in occupation adversely of more than his 
share except the Icothri, ISeld, that he had 
failed to establish adverse title except as re- 
gards the Icothrk 139 I.C. 676=1932 L. 421. 
There must be, on the part of the co-owner 
setting up adverse possession, a disclaimer 
of the o+her^s right by an open and unequi- 
vocal assertion of a hostile title; mere entry 
of name in the Eevenue Eegisters and mere 
non-enjoyment of produce are insufficient. 
118 I.C. 207=1929 S. 212. Presumption as 
to possession not being adverse — Applicabi- 
lity in favour of transferee from co-owner. 
56 C. 616=1929 C. 250; 1930 O. 475, There 
can be no difference in pimciple whether a 
person is the original co-owner or has become 
a co-owner by virtue of a transfer. The bur- 
den wonld be on the transferee to establish 
that the denial of title and ouster were 
brought to the knowledge of the other co- 
owner and in the absence of proof he would 
not be able to perfect his adverse possession. 
54 A. 628=1932 A.L.J. 425=1932 A, 393. 


See also 1937 Pesh. 69. Where a plaintiff,, 
who was a co-sharer with some of the defen- 
dants who transferred a part of the property 
to third parties, admits in the plaint 
that he was dispossessed by the transferees 
some time prior to the institution of the suit. 
Art. 142 applies and not Art. 144, 1934 A. 

L.J. 973=1934 A. 993 (P.B.). Where certain 
land belonging to several co-owners was sold 
by some of them to a sranger and possession 
of the entire land was given to the vendee, 
the possession of the vendee is adverse to the 
other co-owners who did not join in the sale. 
The rule has no application to such a case. 
116 I.C. 890 (1)=1930 L. 214. See also 1930 
C. 180 (a case of religious office). See also 
34 Bom,L.E. 354=1932 B. 255, Where a co- 
parcener sells not his undivided share but a 
specific property of the joint family and puts 
the purchaser in possession, the latter’s pos- 
session becomes adverse to the other members 
even though the property sold is less than the 
vendor’s share in the joint property, 1937 
Pesh. 69. Where some items of joint pro- 
perty were rightly or wrongly taken posses- 
sion of by a stranger and passed out of joint 
family and the stranger having been in pos- 
session thereof for more than twelve years 
and acquired an indefeasible right to them 
by adverse possession, one of the joint family 
members purchased them from the stranger 
with his own money, in such a case, the pos- 
session of that member cannot be said to be 
the possession of a co-sharer. 60 0. 1406= 
149 I.C. 410=1934 0. 356. Mere absence of 
a CO- sharer does not amount to adverse pos- 
session. 4 Luck. 339=1930 O. 177; IS E.T>. 
79; 15 E.D. 259. Entry into possession by 
some under an invalid sale, when there is no 
intention on their part to hold sole possession 
to the exclusion of the rest, is no adverse 
possession. 4 Luck. 503=1929 O. 284; 
nor is one co-sharer’s writing a post-card to 
another denying right to partition. 1929 L. 
519; nor an assertion of hostile title made in 
a suit to which the other co-owners are not 
parties. 32 P,L.E. 824=1932 L. 143. Mere 
entry of names in the mutation register is no 
indication of adverse possession until it is 
shown that it was obtained after a clear de- 
claration to the effect that the title of the 
other co-sharers was denied. 115 I.C. 440= 
1929 0. 337. The mere fact that a co-sharer 
brought a suit to eject a trespasser is no evi- 
dence of denial of title of the other-co-sharers 
and doe not therefore amount to ouster* 1929 
O. 337. Ehiowledge of person ousted is ne- 
cessary. 34 C.W.N, 246=1930 0. 466. Con- 
structive notce is sufficient. 34 C.W.N. 246. 
But where a tenant-in-eommon has not been 
in the participation of the rents and profits 
for a considerable length of time and other 
circumstances concur, the Court may presume 
that there has been an ouster, in which case 
the possession of the other co-sharers will be 
adverse. 117 I.C. 636=1929 P. 624. See 
also 132 I.C. 772=1931 O. 381; 58 I.A. 106 
=1931 P.C. 48=60 M.L.J, 386 (P.C.). It is 
sufficient if adverse possession is adequate, 
continuous and exclusive ; the true owner 
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must be vigilant and it does not prevent 
time from running, if he could have obtained, 
but did not actually obtain, knowledge of the 
adverse possession. 28 N.L.E. 282=1933 N. 
27. The ouster takes place when the title of 
the other co-sharers is denied. Mere entry of 
the name of one co-sharer would not be proof 
of adverse possession. Also mere non-parti- 
cipation in the profits by one co-sharer and 
exclusive occupation by another would not 
constitute adverse possession against the for- 
mer in favour of the latter. Further Know- 
ledge on the part of the person whose riglits 
are invaded is an essential element of adverse 
possession. 119 1.0. 866=1929 O. 402; 32 
P.L.R. 824. But see 1930 A. 845; 1930 A.^. 
J. 1456=1931 A. 193, where it was held that 
definite assertion of adverse possession is not 
necessary and cultivation by a co-owner of the 
entire land is adverse possession. 1930 A. 845. 
Where, in spite of a decree for joint posses- 
sion in plaintiff’s favour and an order in exe- 
cution for formal delivery of possession, the 
defendant resisted all attempts of the plain- 
tiff and effectively prevented him from ob- 
taining^ actual possession, the resistance, cou- 
pled with an open denial of plaintiff’s title, 
amounts to an ouster. 55 A. 173=1933 A.Ii. 

33=1933 A. 173. Co-sharers — Court-auc- 
tion-purchaser of share — ^Delivery of symbo- 
lical possession — ^Suit to recover actual pos- 
session — Commencement of limitation is 
from date of symbolical delivery. 31 Punj. 
L.R. 519=1930 L. 914; 1930 L. 251. A mort- 
gage of property by one alone does not ^ 
itself show that the act is an adverse one. Xt 


must be proved that the mortgage was made 
with the knowledge of the other members 
interested. (1929 M. 27, Poll.) 122 I.C. 105 
(2) =1930 L. 251. Where co-owners trespass 
ed on the adjacent land belonging to the 
plaintiff and the revenue records showed that 
one or other of them were in possession for 
over 12 years before suit, held, that it was not 
case of independent trespassers, that posses- 
sion by one of them was really possession for 
all and that the suit against them was barred. 
131 1.C. 341=1931 L. 232. Where of the two 
co-sharers, A and B, of a part share m a 
house, A gets a transfer of the other major 
share from C against whom B had set up 
adverse possession, the continuity of adverse 
title set up by B breaks and cannot prevail 
against A who was at the time of transfer, 
a co-sharer in the property. 134 I.C. 522= 
1931 L. 251 . Co-heirs under the Mahome- 
dans Law are in the position of tenants in- 
eommon and the entry and possession of one 
of such co-heirs must be deemed to be on be- 
half of all co-heirs. Consequently, in the 
absence of ouster, such possession is not ad- 
verse to the other co-heirs. 109 I.C. 658= 
1929 L. 195. See also 1929 L. 464=10 L. 
849; 119 I.C. 335; 1930 A.L.X 1456; 7 R. 
744=1930 R. 72; 32 P.L.R. 381; 59 I.A. 74 
^54 A. 93=1932 P.C. 81=62 M.L.J. 371 (P. 
V.). The mere fact that he exclusiv^y grants 
enough. 131 I.O. 211=1931 A. 
^hCre some co-owners usufructuarily 
ge ^ec ^0 items of propety held by 
nb^s of a Mahomedan family and the 


mortgagee enters into possession of the mort- 
gaged items under the mortgage deed, a suit 
by the other members of the family to re- 
cover possession of their shares in the items 
mortgaged i^ barred under Art. 144 of the 
Limitation Act at the end of 12 years of such 
possession and adverse possession as 
against those other members cannot be said 
to begin only from the date of ouster to their 
knowledge. 1942 M.W.N. 525=55 L.W. 532 
=LL.R. (1943) M. 15=1942 Mad. 622= 
(1942) 2 M.L.J. 321. Co-heirs under Maho- 
medan Law — ^ISTon-participation in rents and 
profits for 17 years — No denial of title — Suit 
to recover share is not barred. 31 Bom.L.R. 
199=1929 B. 141. 

jObbutter Property. — Adverse possession 
will also destroy title in lands attached to 
an idol. 36 B. 135=12 I.C. 926 (2). Strong 
facts may be necessary in order to establish 
adverse possession in any case in which 
there is a reasonable possibility that the pos- 
session is being held under the idol’s title; 
but where a non-shebait is holding property 
in derogation of the trust, a plea of adveise 
possession can be sustained. 60 0. 54=1933 

O. 296=144 I.C. 792. There can be no 
adverse possession against an idol by tliQ 
shebait. 1933 C. 295. A trustee cannot by 
his declaration that he has committed or is 
about to commit breach of trust, prejudice 
the rights of the beneficiaries and claim 
that as from the date of his declaration 
he began to hold adversely to the trust, I. 
L.R. (1946) Lah. 300. A suit to set aside 
an alienation by a mahant of endowed pro- 
perty is governed by Art. 134. 1922 L, 271, 
See also 1927 M. 1163; 55 0. 448=1928 0. 
130=32 C.W.N. 248; 2 Luck. 239; 105 I. 
C. 355=1930 P. 455; 1941 P.W.N. 75=22 

P. L.T. 239=1941 P. 354. Quaere: Whe- 
ther the possession of two joint shebaits 
becomes adverse to the idol when they open- 
ly claim to divide the property between 
them. See 48 C.W.N. 304=1944 P.C. 24 
= (1944) 1 M.L.J. 344 (P.C.) (as to co- 
shebait’s claim in respect of family idol). 
Sale of property belonging to idol by 
mahant — ^Suit by succeeding mahant to re- 
cover possession — Starting point of limita- 
tion is from the date of alienation. 9 P. 
885=1930 P. 455. See also 35 Bom.L.R. 
368=1933 B. 253=144 LC, 277. But see 12 
P. 251=1933 P.C. 75 (P.C.); 68 M.L.X 499 
(P.G.); 71 M.L.X 105 (P.O.); 1939 0. 21, 
infra. Where a person enters into the pos- 
session of property as the mahant of math 
and holds it on behalf of the math until a 
certain compromise which he enters into wirh 
a rival claimant, the mere fact that the par- 
ties to the compromise purport to confer 
upon each other an unrestricted power of 
alienation in respect of the endowed pro- 
perty does not change the character of that 
personas possession, and he does not hold 
the property adversely to the institution 
from the date of the compromise. 62 I.A. 
47=39 O.W.N. 433=1935 P.C. 44=68 M. 
L.X 499 (P.OO. Under the law which ob- 
tained prior to its amendment by the Indian 
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Limitation (Amendment) Act (I of 1929), 
the article applicable to a suit by a mahant 
to reco-Ter math property transferred by 
the preceding mahant is Art. 144, and the 
period of limitation does not begin to lun 
imtil the death of that mahant. 68 M.L.J. 
499=57 A. 159=62 I.A. 47 (P.C.); 43 C. 
W.N. 102=1939 O. 21; 1936 P.C. 183= 
71 M.L.J. 105 (P.O.). Where a mahant 
alienates property appertaining to a math 
jdthout any legal necessity, the alienation 
is not void but is good for the period during 
which the alienor is in office. Where a mahant 
alienated the math properties without any 
necessity, a suit by his successor in office to 
recover the properties transferred, would be 
governed by Art. 144 and not Art, 134 and 
would be in time if brought within 12 years 
of the death of the alienating mahant. 12 
P. 251=60 LA. 124=1933 P.C. 75=64 M. 
L,J. 505 (P.O.). If the alienation is by way 
of a permanent lease, the succeeding mahant 
can continue the lease, in which case the 
lessee^s possession will not be adverse untJ 
the death of that mahant. But when the 
alienation is by way of a gift, in the ab- 
sence of evidence to show that the possession 
which became adverse when the original 
grantor died was kept permissive by subse- 
quent conduct, the adverse possession counts 
from the date of the first mahant, and when 
completed by possession for the statutory 
period bars the title of the math. 152 LC. 
251=67 M.L.J. 430=1934 M. 624. As to les- 
see from the head of the math dainiing 
adverse possession, see 13 L. 677=140 T.C. 
604=1933 Lah. 25. A person in adverse 
possession of property claiming to hold it 
as mutawalli does not prescribe for more 
than a mutawalli^s light m such pioperty 
and may acquiie to that extent the status 
of a mutawalli. The right of the office and 
the right to the possession of property are 
distinct jural concepts. 1930 jA 866=129 
LC. 375. 8ee also 40 P.L.E. 319=1938 L. 
369 (Suit relating to mortgage). Art. 134 
does not apply to suits to avoid alienations 
of the generally endowed property vested in 
the sajjadanaskm and mutawalli of a wakf. 
Such suits are governed by Art. 144. Where 
as a result of the alienations the previous en- 
cumbrancers have been paid off, it cannot be 
said that there were several trespassers in 
succession so as to bar the true owder after 
the lapse of 12 years from the date of the 
earbei mortgage. 57 Bom. 709=35 Bom.L. 
R. 252=1933 B. 217. Where a mutawalli 
completely transfers wakf property to a 
stranger by sale or mortgage, the period of 
limitation for a suit to recover that property 
begins to run from the date of the aliena- 
tion. Distinction between cases of pci ma- 
nent lease and sale pointed out. 57 Bom. 
709=1933 B. 217. A sale by the muta- 
wallx of wakf property, where the wakf 
provides for the private benefit of the 
family of the grantee as well as for the pub- 
lic benefit of a mosque, is valid during the 
lifel^e of the vendor, and a suit by the 
succeeding mutawalli for a declaration that 

G.C!.]Si!£."-’45^ 


the sale is invalid and for recovery of pos- 
session of the property sold for the mosque 
is in tinie, if instituted within 12 years 
from the date of the death of the vendor 
mutawalli. 31 L.W. 396=1930 M. 582= 
58 M.L.J. 524; 37 L.W. 737=1933 M. 533 
=64 M.L.J. 706. There is no distinction in 
this respect between a lease and a sale. 64 
M.L.J. 706. Where a sale-deed is mere 
paper transaction and inoperative a suit by 
the vendor for possession of the property 
is governed by Art. 144 and not by Art. 91. 
LL.B. (1940) Lah. 546=41 P.L.E. 657= 
1939 L. 544. Where one of the wahivatdars 
sold his share of the endowed properties, 
limitation for a suit by another wahivatdar 
or his representative to set aside the aliena- 
tion on the ground that the properties were 
inalienable would run from the date of the 
alienation. 34 Bom.L.B. 1469=1933 B. 26. 
As to adverse possession of debutter pro- 
perty, see 60 C. 54=1933 C. 295 and 1B7 I. 
0. 487=1932 M. 328 = 62 M.L.J. 496 (Theory 
of perpetual minority of idol examined); 54 
A. 909=1932 A.L.J. 836=1933 A. 19; 34 
Bom.L.B. 1469 (Bight to colier-t assessment 
of endowed land). A perm-merit lease of 
debutter property by a dharintLar^ha when 
not justified by necessity for the preserva- 
tion of the endowment, is valid during ihe 
tenure of office of the dharmakartha and 
is not void al initio so as to m^ke tlie pos- 
session of lessee adverse from the date of 
the lease. The propei date Iroin wrich the 
adverse possession generallj^ runs in such 
cases is the date of death, resigna1j<'*n or re- 
moval of the dharmakartha from office. 63 
LA. 261=59 M. 809=1936 P.C. 183 = 71 M, 
L.J. 105 (P.C.). It is, however, within the 
power of each successive dhuri'naka'^tha to 
authorise, create or continue a new tenancy, 
and where the successor permits the lessee 
to continue in possesion and receives rent 
during his tenure of office, t-^e rcc»^ipt of 
rent must be deemed to be with the know- 
ledge, which must be imputed to him, that 
the tenancy created by his predecessor end- 
ed with his predecessor's tenure and can 
therefore only be referable to a new tenancy 
created by himself; and so with each suc- 
cessive dharmakartha and consequently the 
possession of the lessee does not become 
adverse till anything happens which takes 
the case out of the operation of the prin- 
ciple. 59 M. 809 (P.C.). So also in cases 
where lease is partly for necessity and partly 
not so. 162 LC. 325=1936 M. 262. A 
trustee of a choultry alienated property be- 
longing to the choultry as his own. He di»l 
not purport to pass title as manager of the 
choultry. JSeld, that the alienation ^ was 
void ab initio and possession of the alienee 
became adverse from the date of the alie- 
nation and not from the death of the trustee. 
180 LC. 462=1938 M. 60. 

LAJtnoLOBD AND TENANT. — The article ^ gov- 
erns a suit by lessor for possession against a 
trespasser who has wrongfully dispossessed 
the lessee who was holding over. 57 LO. 
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994. See also I.L.B. (1938) All. 664=1938 

A. 429=1938 A.L.J. 561 (Suit for possession 
under lease). In a suit by a landlord to 
eject the tenant, the Court must consider 
the length of the defendant's possession and 
the title claimed by him. If the tenant had 
been claiming occupancy rights for over 
two years, the right of the landlord is to 
sue for assessment of rent. 52 I.C. 650 (2) 
=29 C.L.J. 607. See also 30 I.C. 946=22 
C.L.J. 151; 30 I.C. 942=22 C.L.J. 147; 1930 

0. 310 (Alleged tenant claiming an adverse 
possession). 1940 O.’W.N. 990=1940 A.W. 

B. (CO.) 458 (Suit by zemindar to recover 
possession of land after removal of struc- 
tures and newly planted trees, etc.). Art. 
144 has no application to a landlord's asser- 
tion and the tenant's denial of the right to 
enhance the rent of the holding. 43 tC. 59 
=22 C.W.N. 856. But if the relation of the 
landlord and tenant subsists, a claim for 
assessment of rent and for mesne profits does 
not fail on the ground of adverse possession. 
30 I.C. 917=22 C.L.J. 122. See also 4.5 C. 
W.N. 126. As to applicability of article to 
suits by landlord against tenant, see also 30 

1. C. 896=22 C.L.J. 129; 55 LA. 212=7 P. 
649=55 ML.J. 882=1928 P.C. 146 (P.O.); 
1927 L. 759; 7 P. 341=1928 P. 431; 1928 

C. 47 ; 28 I.C. 708=19 C.W.lSr. 136; 15 I. 
C, 64=16 C.W.N. 929. A tenant cannot hold 
adversely to his landlord by the mere fact 
of his encroachment. It is necessary that 
his adverse enjoyment should have been 
brought home to the notice of the landlord. 
151 I.C. 256=1934 A. 722 ( 1 ). Mere non- 
payment of rent does not necessarily imply 
adverse possession. 134 I.C. 1037=1932 C. 
72. It would not create any title to hold 
rent free by adverse possession. 1933 P. 
175=145 I.C. 527. A suit to set aside an 
alienation of sarva inam property made by 
the holder thereof must be brought within 
12 years from the death of the alienating 
inamdar. Limitation runs from the date of 
the death of the alienor. 176 I.C. 586=40 
Bom.L.E. 400=1938 B. 331. The doctrine 
that possession of one co-owner is possession 
of all co-owners cannot apply to a case be- 
tween the landlord and the tenant. 117 I. 
0. 636=1929 P. 624. The entiy of the 
names of persons as tenants tila faisla is 
inconsistent with their possession being ad- 
verse. Such entries should be presumed to 
be correct unless they are rebutted. The 
mere fact that they have been in possession 
for a long time or that they had not paid 
any rent for the land cannot establish title 
by adverse possession. 12 E.D, 622=1929 
0. 370. See also 1930 0, 339; 13 L. 432= 
1932 L. 586; 13 P. 45=1933 P, 656. But 
where land was originally grove land but 
no rent was ever paid for 60 years and the 
grantee built upon the land without pro- 
test on the part of the landholder; Held, 
that the grantee acquired title by adverse 
possession ant was not liable for rent. 149 
LO. 807=1934 A. 288, Landlord and 
^ant^Notice^ of ejectment — Eeply notice 
by tenant claiming occupancy rights — ^Eent 
paid as nsual— Pbsaes^on of tenant whe- 


ther adverse from date of notice. 1929 B. 
197. The possession of agricultural land by 
a tenant cannot be adverse to the landlord 
even thouQ:h the tenant might formerly li^ve 
been a village zemindar, 6 O.W.N. 829= 
1929 O. 433. See also 16 Luck. 223=1941 
O. 45=1940 O.W.N. 990. A lessee cannot 
claim adverse possession for himself during 
the lifetime of the head of the math who 
granted him the lease. 1933 L. 25=13 L. 
677=140 I.C. 604; 1930 M. 422=1929 M, 
W. N. 840. See also 13 L. 432=140 LC. 
474=1932 L. 586. Limited right— Void 
lease of unrecognised sub-division of bhag 
— ^Possession of lessee for upwards of twelve 
years — ^Acquisition of title by prescription. 
32 Bom.L.E. 930=1930 B. 448. Landlord 
and tenant — ^Use of land as Tchalwara for 
storing manure and allowing others to store 
manure — Possession is permissive, not ad- 
verse. 1930 L. 384 ( 2 ); 1939 A, 161=1938 

A. L.J. 1227 (tethering of cattle and storing 
of wood and timber). Whatever possessory 
right a tenant-at-sufferance may have again A 
a rank trespasser, it cannot be claimed that 
the "tenaney-at-sufferance” is heritable. 
The son of such tenant cannot style him- 
self as a tenant holding over. His posses- 
sion is nothing better than that of a tres- 
passer. His possession is clearly adverse to 
the owner of the land and would ripen into 
a prescriptive title by 12 years possession. 
30 N.L.E. 155=148 LC. 5n=19S4 K 67. 
See also 1938 A.WE. (B.E.) 363=1938 E. 

B. 602 (Art. 144 does not apply to proceed- 
ings under Agra Tenancy Act). A suit 
for possession by the recorded occupancy 
tenant dispossessed by one of the body of 
landholders is governed by 12 years' rule of 
limitation. See. 99 of the Agra Tenancy 
Act does not apply to it. It applies only 
when the landlord is also the landholler. 
14 L.E. 218 (Eev.). A holding was purchts- 
ed at Court-sale but the purchaser gdt only 
formal delivery of possession. Af^er about 
25 years, the purchaser surrendered the 
holding to the landlord and the landlord filed 
a suit for ejectment of the judgment -debtor 
describing him as an nnder-raiyat under the 
purchaser. Seld, whatever right the pur- 
chaser obtained by the sale was lost by 
efSux of time, that there was nothing for 
the purchaser on the da-^e of surrender to 
surrender in favour of landlord and that 
the suit should be dismissed. 145 T.C. 613 
=1933 P. 269. 

MORTaAGOR AND MORTGAGEE. — ^It IS UOt 
open to a mortgagee by denying the exist- 
ence of a mortgage to curtail the period of 
limitation provided for a suit for redemp- 
tion. 1923 A. 613 (1); 1928 A. 197=20 A. 

L. L 149; 6 P. 102=1926 P. 512. Mortga- 
gor and mortgagee — ^Adverse possession as 
between. See 25 LC. 611. S^e also 1929 

M. 16=109 LC. 795; 14 LO. 513; 13 LO. 

852. In case of possessory mortgage, see 
107 LO. 612=1928 L. 147. See also 1932 A, 
L,J. 474=138 LC. 366=1932 A. 437; 42 

Bom.L.E. 399=1940 B. 225. In the case of 
an invalid mortgage, the mortgagee pres- 
cribes as such and the result is in the ordi- 
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nary cireuii3s'‘aiiees that, after the period of 
limitation expired, he is entitled to retain 
possession until his mortgage is rf^deemed. 
Adverse possession is limited to the 
intention of the person in posses- 
sion. 144 LC. 439=14 P.L.T. 294 
=1933 P. 288. Under Art. 144 the 
possession of the mor*gagor, who redeems 
the mortgage, does not become adverse es 
against his co-mortgagor when he recovers 
possession of the property on redemption. 
1922 P. 129; 1923 P. 98; 1927 0. 347=2 
Luck. 618=4 OW.]Sr. 713. See also 1930 N. 
300=127 LC. 889. But see 8 O.W.N. 637; 
1938 B. 65; 32 P.L.B. 649; 32 P.L.R. 622 
=1931 L. 744; 132 LC. 261 (O.). His pos- 
session would become adverse only when 
there is an open assertion of title by him 
of an exclusive title in himself. 141 LC. 404 
=1933 L. 91=34 P.L.E. 239. As to conflict 
of decisions regarding the applicability of 
Art. 148 to such case, see the eases cited 
on the point under Art. 148. The plaintiffs 
mor^ gaged four survey numbers with pos- 
session to P. Subsequently the plaintiff 
sold the equity of redemption in two of the 
plots to G and the defendants. Later on 
the defendants successfully sued to redeem 
the original mortgage, but did not implead 
the plaintiffs as parties. The plaintiffs hav- 
ing sued to redeem the mor'^gage and re- 
cover possession of the several items, helJ, 
that the decree for redemption which the 
defendants had obtained created a charge in 
the‘r favour by vir'-ue of sec. 95, T, P. Act, 
and that the suit by the plaintiffs to recover 
pos'^ession was governed by Art. 144 and 
not Art. 148. Held, further, that the defen- 
dants acquiring the property did not bold 
as co-sharers and that limitation commenced 
to run from the date of the possession after 
redemption. 57 B. 134=35 Bom.L.R. 48= 
1933 B. 114, Mortgage suit — ^Execution of 
second mortgage with possession pending — 
Plaintiff placed in symbolical possession in 
suit — Same is equivalent to actual possession 
— Suit for recovery of actual possession — 
Starting point of limitation is the da*e of 
the said symbolical possession. 33 C.W.N. 
963. See also 1937 P. 13=15 P, 372=17 
P.L.T. 546. Where a person was in undis- 
turbed possession for 25 years under color 
of an Invalid mortgage deed, his possession 
was with the permission of the mortgagor 
and the latter could recover possession of 
the property. (79 LC. 232, Bel, on.) 2928 
A. 552. The possession by a mortgagee of 
mortgaged properties is not prima facie 
adverse to the mortgagor. Also the mere 
payment of the mortgage money Tvithout 
more cannot amount to adverse possession by 
the mortgagee after the date of payment. 
33 C.W.N. 963=1930 C. 15; 120 IC. 789 (2). 
Mortgagor and mortgagee — ^Equity of re- 
demption conveyed to mortgagee-^ale hold 
to be invalid — Possession under sale is not 
adverse. 1930 B. 135=53 B. 676=31 Bom. 
L.B. 778. Mortgagee purchasing proper^ 
at sale in execution of mortgage decree in 
ignorance of prior sale of property in exe- 
cution of money decree — Suit for possession 
from purchaser under money decree — Cause 


of action — ^Limitation — Starting point — ^Date 
of purchase by mortgagee or date of mort- 
gage. See I.L.B. (1943) Ear. 315=1943 
Sind 242, As between the mortgagor and 
mortgagee neither exclusive possession by 
the mortgagee for any length of lime short 
of the statutory period of sixty years nor 
any acquiescence by the mortgagor not 
amounting to a release of the equity of re- 
demption will be a bar or defence to a suit 
for redemption if the parties are otherwise 
entitled to redeem. Mutation proceeding 
in favour of the mortgagee under a \oid 
deed of sale does not change the character 
of possession so as to enable the mortgagee 
to obtain a title by adverse possession. 118 
I.C. 808=1930 0. 17. In the case of posses- 
sory moitgage, where possession has been 
delivered to the mortgagee, a trespasser ob- 
taining possession may hold adversely to 
the mortgagee but not to the mortgagor. 
1929 P. 639. So also adverse possession 
against the mortgagor does not affect the 
right of the mortgagee when it commences 
after the mortgage. 50 C.L.J. 317-1930 0. 
313=34 C.W.N. 519. Where a tenant bor- 
rowed a certain sum of money from the mah 
guzar and usufruetuarily mortgage<l the hold- 
ing to him and the malgmar leased the hold- 
ing to another person in contravention of 
the rights which the mortgagor had, held, 
that the possession of the malguzar and his 
lessee was adverse to the mortgagor. 118 
I.O. 74. Malikhana qazha remaining in pos- 
session of shamilal plots — Landlor i^s title 
not acknowledged — Title by adveise posses 
sion acquired. 12 L.L.J. 161=1930 L. 991 
=11 L. 410. Sale of part of mortgaged pro- 
perty to mortgagee in possession — D scharge 
of mortgage — Mortgagee continuing in pos- 
session of the remaining property also is 
adverse possession. 1930 0. 402. Where, 

during the plaintiff^s minority, the equity of 
redemption in certain property owned by 
him was sold by his guardian, and the pur- 
chaser redeemed the property and was in 
possession ever since the purehasei’s posses- 
sion was adverse to the plaintiff from the 
commencement. 134 I.C. 366=33 Bom.L.B. 
604=1932 B. 23. Where the plaintiff sued 
for possession as mortgagee of a certain 
land on the basis of a mortgage deed Tvhich 
was compulsorily registered and the suit was 
brought 12 years after the execution of the 
mortgage deed but within 12 years ox the 
completion of its registration. Held, that, 
although under see. 47 of the Begistration 
Relation, the title of the plaintiff daied 
back to the date of the execution of mort- 
gage deed, it was not until the regr^tracion 
was completed that he became entitled to 
take possession and the possession of the 
defendant became adverse only from that 
date and the suit was therefore in time. 
37 P.L.B.L ^ K 23. 

Minor.— 1937 O.W.N. 1012=1937 O. 
521. Where the mother and her adult son 
executed a conveyance on behalf of two minor 
members also, and one of the minors '^id 
not repudiate the transaction on at'aining 
majority but the othei did, held^ that the 
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suit was governed by Ait. 144 and tune began 
to run from the date when the ward attain- 
ed majoiity. 52 A. 768=1930 A.L.J. 852 
=1930 A. 861. Alienation by guardian — 
Subsequent transfer by alienee — Suit by 
ward againSft second alienee — Limitation. 
See 1938 M.W.N. 403=1938 M. 677. The 
possession of a de facto guardian or of his 
mortgagee as a derivative owner C'lnnot be 
legally deemed to be adverse to the minor 
but when the de facto guardian effects a sale 
of the minor's property, the possess on of 
purchasers would become adverse since the 
date they got into possession. 1930 M. 708 
(2). Mahomedan minor of tender years 
living with his uncle who is mauaginoj the 
minor's property by family custom. Uncle's 
possession is not adverse to minor. 6 Luck. 
106=7 O.W.N. 988=1930 O. 510. See also 
1936 L. 996; 42 Bom.L.R. 208=I.L.R. (1940) 
B. 109=1940 B. 136 (Alienation by Hindu 
giandfather — Suit to set aside by after-born 
grandson — ^Limitation). 5 O.W.N*. 832=1928 
O. 481 as to adverse possession, against minor. 

Husband and wife. — ^Where husband and 
wife are in jomt possession, no question of 
adverse possession arises. 108 T.C. 435= 
1928 N. 275 (2). 

Malabar Family. — See 98 I.C. 860=1927 
M.244; 39M.L.T. 211=1927 M. 1157 (Mop- 
lah tarwad). 

Reversioner — Suit by. — ^As a remote re- 
versioner's right is not derived from or 
through the nearer reversioner, possession 
adverse to the latter will not be adverse to 
the former. 4 L.L.J. 201=1922 L. 37. Ad- 
verse possession against widow is not so 
against reversioner. 101 I.C. 822=1927 N. 
226. See also 1 L. 210=56 I.C. 733; 39 LC. 
204. During the lifetime of the limited 
owner, the possession of her prox)erry by 
her alienees cannot be adverse to the rever- 
sioners so as to destroy their contingent 
rights. [51 A. 188 (F.B.), Foil.] 55 A. 554 
=1933 A. 493=1933 A.L.J. 1185. Where 
a sale is good for the lifetime of the aliena- 
ting proprietor, the possession of the vendee 
can become adverse only after the death of 
the testator. 131 I.O. 105=1931 L. 439. On 
the death of the widow, with a life-estate, 
the share of the estate which stood mutated 
in her name went into the possession of her 
daughter. She died more than thirty years 
later. In a suit by the reversioners after the 
death of the daughter, held, that their right 
to sue arose on the death of the widow and 
as the daughter had no right to get posses- 
sion on the death of her mother, her posses- 
sion was adverse to the reversions and their 
suit was barred. 150 I.C. 519=11 O.W.N. 
736=1934 O. 265. The rights of adopted 
son come into existence on the date of his 
adoption, and from that date he becomes 
entitled^ to possession of aU the immovable 
properties belonging to him as against those 
who challenge and ignore his rights. Time 
for a snit for possession runs against him 
that date, or, in case he is a minor at 
ft^jn tbe date on which he Srttains 
Merely because his adoption is 
msputea, and is subsequently declared to be 


valid by the highest Court of appeal several 
years later, it cannot be held that the cause 
of action for a suit for possession of the 
property accrues to him on the decision of 
the highest Court of appeal. The cause of 
action for a suit for possession of the pro- 
perty by him acciues in any event on his 
attaining majority, if not earlier. I.L.R. 
1939 B. 173=40 Bom.L.R. 1134=1939 B. 1. 

Hindu Widow. — ^Widow entitled to main- 
tenance continued in possession after the 
death of step-son — ^Her possession is not 
adverse to reversioners. 51 M. 815=55 M* 

L. J. 436=1928 M. 820 (2). See also 1931 O. 

25. Where a widow who is only entitled to 
maintenance out of her husband's estate 
enters into possession of the property of 
her husband who was a member of a joint 
Hindu family at the time of his death, her 
possession of the share of her husband is 
prima fade adverse, imless it can be shown 
that it was the result of any arrangement 
with the reversioners or that she took pos- 
session of the property prescribing only for 
the limited share of a Hindu widow. 6 
Luck. 365=129 I.C. 328=1931 O. 25 (on 
the facts of this case, it was held that the 
widow prescribed only for a limited estate). 
See 6 Luck. 519=8 O.W.N. 6=130 I.C. 849 
1931 O. 89 (2) (Where a Hindu widow ac- 
quired adverse possession as of right for 
over twelve years). A suit by a Hindu 
widow to recover possession of her deceased 
husband's estate is governed by Art. 144. 
60 M.L.J. 619=131 LC. 758=1931 P.C. 84. 
The holder of a life-estate and the remain- 
derman should be considered as one and the 
holder of the life-estate under a will can- 
not as against the will assert an adverse title 
derived independently against the remainder- 
man. 6 O.W.N. 549=119 LC. 337=1929 O. 
494. Widow entitled under custom to hus- 
band's property only during life — ^Tuvalid 
will by husband giving her full ownership — 
Suit by ultimate heirs for possession — ^Arti- 
cle applicable is 141 and not 144. 12 Luck. 

592=1936 O.W.3Sr. 1123=1937 O. 4. 

Receiver, possession op — ^Effect. — ^1927 

M. 61; 7 P. 319=1928 P. 260. 

Service Tenure. — ^If a land is held on 
service tenure to be enjoyed as remuneration 
for services, the fact that no services nave 
been performed for any length of time can- 
not by itself make the holding adverse. In 
order to make the possession adverse, there 
must be a refusal to perform the service or 
a claim to hold the land free of service. 1933 
M. 668. See also 1940 M.W.N. 404=1941 
M. 217. 

Tacking. — ^Haiving regard to the defini- 
tion of ^'plaintiff" in sec. 2, sub-sec. (8) of 
the Limitation Act, a plaintiff claiming title 
by adverse possession cannot ^^tack" the pos- 
session of an independent trespasser from or 
through whom he does not derive his right 
to sue. [Dixon v. Gayfere, (1853) 17 B3av. 
421=51 E.R. 1097, Bel. on.] But a mort- 
gagor can, for the purposes of the Limita- 
tion Act, avail himself of and ‘^tack” on to 
his own adverse possession the adverse po«- 
session of his mortgagee, 61 Ij4.. 78=61 0. 
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362=1934 P.C. 23=66 M.L.J. 134 (P.O.;. 

See 1923 N. 274. 

Trusteeship. — The person concerned can 
sue for obtaining control or management of 
a religious institution within 12 years under 
Art. 144 when misapplication is not proved 
and the defendant does not deny the fact 
of his being a trustee. 43 M. 253=37 M.Li. 
J, 460=1919 P.C. 62 (On appeal from 33 I. 
C. 216=1915 M.W.N. 657). As between co- 
trustees, see 39 M.L.T. 214=1927 M. 948. 
If a person could extend the time for suing 
by alleging that he had mistaken the mean- 
ing of an instrument, a most serious inroad 
would be made into the law of limitation and 
that quieting of title which is the reason for 
and the policy behind the statutes of limita- 
tion would be gravely disturbed. Hence, if 
a trustee alienates property which he honest- 
ly believes to be his own but which on a 
true construction of the deed of trust be- 
longs to the cestm gue trmt time, which the 
trustee allows to pass owing to this mistake, 
counts when computing limitation for jbuit 
against alienee for possession, 180 1.0, 462 
=1938 M. 60. 

Partition ISuit. — Suit by an heir for his 
share in a Mahomedan^s property is governed 
hy Art, 144 and time runs sfrom the date 
when the attempt to exclude or deny his 
right is made. 58 I.O. 42=44 B. 942, See 
also 1922 L. 193. Art. 144 applies to a suit 
for partition between tenants-in-common 
although a tenant has acquired his rights by 
a purchase at Court-auction. 29 I.O. 970= 
28 M.L.J. 642. Art. 144 and not Art, 127 
is applicable to a suit by one member of 
a__family against another who is separate 
and divided from him for possession of im- 
movable property which is not joint family 
property. Art. 144 also applies to a suit 
by such a divided member to recover posses- 
sion of property which has continued un- 
divided after the division of the members of 
the family, because such property is no 
longer "joint family property”. 58 I. A. 106 
.=1931 P.O. 48=60 M.L.J. 386 (J.C.). See 
also 31 Ni.E. (Snpp.) 191=162 I.C. 577= 
1936 N*. 80. As to suit to reopen a paiti- 

tion and to readjust the shares of the par- 

ties thereto, on the ground that certain pro- 
perties allotted to the share of the plaintiff 
really belonged to a third party, see 54 M. 
883=1931 M. 707=61 M.L.J. 430 cited under 
Art. 96. 

Waste Land. — As to adverse possession in 
respect of, see 1927 L. 753; 100 I.C. 51, In 
respect of fallow land, possession must be 
taken to follow title. 106 1.0. 130. See also 

100 I.O. 51=1927 L. 230; 98 I.O. 880. In 

the case of waste land, possession is preaum- 
*ed to be with the owner and the mere fact 
that the owner has allowed his land to re- 
main waste does not amount to a discon- 
tinuance of possession. 120 1,0. 792=1930 
L. 303; 1923 L. 25. There is no rule to the 
effect that adverse possession cannot be ac- 
quired in respect of waste lands, 117 I.C. 
636=1929 P. 624. Tethering of cattle, keep- 
ing dung cakes, building a khurli and pas- 
sing over the vacant site do not amount to 


adverse possession. 11 L.L.J. 91=115 I.C. 
71=1929 L. 432. But they, taken in con- 
junction with the fact that the defendant 
had enclosed the land in dispute which had 
been in existence for a period much longer 
than twelve years, would be sufficient proof 
of adverse possession. 1934 L, 684. 

Mining rights. — Cases as to adverse pos- 
session of mineral rights fall to be decided 
under Art. 144. Once title is found or ad- 
mitted to be in the zamindar he would be 
presumed to continue in possession until ad- 
verse possession by the trespassers is 
established and that whether the trespasser 
is the grantee of the surface or a stranger. 
To constitute title by adverse possession 
the possession required to be proved must 
be adequate in continuity, in publicity and 
in extent. In order that possession of mineral 
rights be adequate in publicity the f'efendant 
must prove that there was that to be sem on 
the surface which the plaintiff or his prede- 
cessor being reasonably vigilant ought to have 
seen and so seeing would have been put 
on their guard although they did Jiot have 
any title to the surface. As a general rule 
where title is founded on adverse possession 
the title will be limited to the area of which 
actual possession has been enjoyed. In the 
case of mines there is no presumption in law 
that possession of a part of a seam infers 
possession of the whme seam much less of 
ail the seams in the mineral field in which pan 
of a seam has been worked. Possession is a 
question of fact and the extent of possession 
is an inference of fact. 49 C.W.N. 810. 

Miscellaneous. — A person obtaining pos- 
session under a pre-emption decree should be 
deemed to be in actual, physical, exclusive 
and continued possession, 6 O.W.N. 829= 
13 R.D. 707=1929 O. 433. Possession if 
not permissive is adverse. It may be adverse 
even to the vendor in a case between the 
vendor and the vendee. (4 B. 89, Eel. on.) 
33 C.W.N. 117=119 I.O. 123=1929 C. 238. 
Distinction as to starting point in case of 
void and voidable transfer. See 1938 M. 60. 
Licence to build — ^Licensee not repudiating 
title of owner — ^Plea of adverse possession 
by licensee is not sustainable. 31 BomX.E. 
310. Where a conditional decree for posses- 
sion has not been executed, the possession of 
the defendant becomes adverse to the plain- 
tiff which would mature into ownership after 
12 years. 1932 L. 46=133 I.O. 555. Lease 
by agent of principals property — Suit to 
set it aside is governed by Art. 144. 1931 M. 
W.N. 856. 'TOen a dismissed archalca con- 
tinues in possession although another has 
been appointed, his possession is adverse and 
a suit brought more than 12 years from 
the date of dismissal is barred. 150 I.G. 
156=39 L.W, 513=1934 M. 381, Art. 134-B 
has no application to a transfer of wakf 
property by a person who professes to make 
the transfer in his own right and in a secular 
capacity. The only article which can have 
any appUeation to such a case is Art. 144, and 
limitation begins from the date on which the 
transferor obtained possession of the dis- 
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Description of suit. 


Period of limitation. 


Time from which period 
begins to run. 


145. Against a depositary or pa- 
wnee to recover movable property 
deposited or pawned. 


t^art IX* — Thirty 
years, 
[Thirty 3 ears] 


The date of the deposit or 
pawn. 


146 Before a Court established by 
Ro>al Charter in the exercise of it* 
ordinary original civil jurisdction 
by a mortgagee to recover from the 
mortgagor the possession of im- 
movable property mortgaged. 


^[Thirty years] 


When any part of the princi- 
pal or interest was last paid on 
account of the mortgage debt. 


LDC. BEjP . 

1 Substituted by Act XI of 1923, see. 2 
and Sch. I, for “Ditto”. 


puted property in the assertion of a ho3‘'Ue 
title to the wakf. 73 C.L.J. 475=1942 C. 1. 

Aet. 145. — A. suit to recover deposited 
goods is governed by Art. 145. 6 L.W. 401 
=33 577; 34 M.L.J. 399. Art. 145 

can only apply to cases where the movable 
property deposited remains the property of 
the person depositing the same and it, there- 
fore cannot apply to money. 1944 A.Tj.J. 
339=1944 A.W.E. (H.C.) 175=1944 A.L.W. 
571=1944 A. 241. A depositary’s deposi- 
tary is not contemplated in the Act, 1940 
Lah. 254. The word “deposit” extends to 
all cases where one man’s property is handed 
by that man to another. 1923 M. 578= 
44 M.L.J. 431=17 L.W. 467. Unless there 
is something in the terms of that handing 
over which would prevent his being treated 
as a person with whom it was deposited at 
all. 61 C. 119=58 C,L.J. 502=1934 0. 87: 
“Deposit” in this Act has the same meaning 
as in the previous Limitation Acts and means 
a deposit of goods to be returned m specie 
(deposittm of Eoman Law). 24 I.C. 852= 
37 M. 175. A suit by the heir or legal re- 
presentative of a deceased employee for re- 
covery of a sum of money deposited by the 
employee with his employer as security lor 
good conduct is not governed by Art. 145. 20 
EatX.T. 777=1939 Pat. 688. Where cer- 
tain promissory notes remain with defendant, 
having been left by the plaintiff as securr/ 
or at any rate for safe custody, then on 
either view, not Art. 49 but Art. 145 is the 
relevant article applicable to a suit in les- 
peet of such no-'^es. 1938 A.L.J. 264=17 
L.W. 649=1938 P.C. 110 (P.O.). The word 
“deposit^’ does not cover a transaction of 
the nature of a loan which can be more appro- 
priately described as a contract of bailment. 
126 LC. 682=7 O.W.]Sr. 769=1930 O. 395 


There is only a thin difference between a loan 
and a deposit; where the arrangement is 
that the money handed over is to be paid to 
a third party on demand or on the happon- 
of a specified event, the transaction is a 
wposit and not a loan. 1916 (1) M.W.lSr. 
206—34 ID. 347. Art. 145 is a special arti- 
cle applicable jWhere the depositor .seeks- to 


recover from the depository movable pro- 
perty deposited, and time runs from the date 
of deposit. 1921 C. 116=69 I.C. 900=2'i 
C.W.N. 772; 1928 E. 309=6 E. 547 (Jewels). 
The^ rule of limitation applicable to a suit 
against a depositor to recover movable pro- 
perty, even when the property is not recover- 
able in specie, is that contained in Art. 145. 
22 C.W.]Sr. 232=34 LC. 959. (7 C.W.N. 476 
=35 I.C. 519, Foil.). Entrustment of jewel 
for raising loan — ^Loan repaid but jewel not 
returned — Suit for recovery of same — ^Llmi 
tation. 35 M. 636=22 M.L.J. 152. A depo- 
sited his jewellery with his friend B at the 
time of B^s marriage to be used by him for 
purpose of the wedding on condition that it 
would be returned whenever A asked for it, 
B[eld, that the transaction was a deposit and 
not a loan and the mere fact that B was 
allowed to use the jewellery did not take the 
transaction out of the category of deposit 
as that expression is used in Art. 145, and 
Art. 120 has no application. 1930 L. 913. 
This is so even when the jewel was used un- 
authorisedly. 1930 M. 364. Suit to recover 
gold and ornaments from a goldsmith or 
their value is governed by this arti^'le. 107 
LC. 473=1929 C. 143. See also 20 N.L.J. 
198. A suit to recover pictures and manus- 
cript is ordinarily governed by Art. 145, 
but when they are not returned on demand, 
Art. 49 would govern the suit and time runs 
from date of refusal. 41 A. 643=55 I.O. 45. 
G. P. notes belonging to two brothers of a 
joint family D and O were given as security 
for the service of G. In spite of a subse- 
quent partition between them, the notes re 
mained with the employer until G retired 
from service when the G. P. notes were given 
back to him and soon after he died. In a 
suit by the heirs of D against the heirs of 
G for recovery of their share, held, that the 
suit was governed by Art. 145 and not by 
Art, 49. Eeld, fwrther, that the eharicter 
of the transaction in so far as it was a deposit 
was not altered by the death of the depo- 
sitary but that his heirs, in whose hands the 
thing deposited came, became depositary 
within the meaning of Art. 145. 61 C. 119= 
58 C.L.J. 502=1934 C. 87. 

Art. 146. — ^Mortgage of oil-well — Purfher 
advance — Article applicable, 24 1.0* 310= 
1 L.W, 695=1914 P.U 86 (P.C.). 
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Description of suit. 

Period of limitation. 

Time from which period 

1 begins to run. 

146-A. 1 y or un behalt of any local 
authority lor possession ot any public 
street or road or any part thereof 
from which it has been dispossessed 
or of which it has discontinued the 
possedsion. 

L 1 hirty years] 

Part X, — Sixty 

The uatc oi the disposatssion 
or discontinuance. 

147, By a mortgagee for fore- 
closure or sale 

yBCLTS* 

[Sixty years] 

When the money secured by 
the mortgage becomes due. 

148. Against a mortgagee to re- 
deem oi to recover possession cf 
immovable property mortgaged. 

^[Sixty years] 

When the right to redeem or 
to recover possession accrues : 


LEG. EEP. 

1 Substituted by Act XI of 1923, sec. 2 
and Sch. I, for '‘Ditto”. 


Aet. 146-A . — Art 146-A applies only 
where the local authority suing has l>eeii 
dispossessed or has discontinued its pos- 
session; in other words, it contemplates 
prior possession of the land by the local 
authority which it subsequently loses by 
reason of any act done by the defendant or 
otherwise. The article can obviously have 
no operation in a case where the local autho- 
rity is found not to have been in possession 
at all. Where at the date the Union Board 
was created, possession of the land was with 
the defendant, and the Union Board ^ seeks 
to recover the land as part of a public road 
to which it became entiiled upon its creation 
under the Act of its incorporation, it must 
sue for such recovery within 12 years from 
the date of its establishment under Art. 144. 
To such a ease Art. 146-A has no applica- 
tion. 45 O.W.N. 802=1942 CaL 151=73 
608. An open assertion of hostile 
title is not necessary to start limitation 
under Art. 146-A. Possession, provided ^it 
is not permissive or in the alternative dis- 
continuance of possession by the ^ Maniei- 
pality is quite suficient to make limitation 
run against the Municipality. A Municipa- 
lity loses its right to demand the removal 
of an encroachment and to recover the land 
encroached upon if a suit for possession of 
the land is not instituted on its behalf with- 
in 30 years of its having been dispos&esed 
of it. 196 I.O. 648=1941 Pesh. 76. Ope- 
ration of — ^Removal of encroachment by 

Municipal Committee. 1936 L. 182=159 I. 
0. 639. As to applicability of Art. 146-A, 
see 32 O.W.N. 396=1928 CaL 485. "Road”, 
meaning of— Suit for ejecting person in oc- 
cupation of road site, see 1928 Cal. 485 — 32 
C.W.N. 396, An application under sec. 364 
(i), Calcutta Muncipal Act, is plainly not 
a suit and therefore Art. 146-A, Limitation 
Act, which applies only to suits, cannot ap- 
ply to such an application. 40 Cr.L.J. 870 
=1939 Cal. 470. . 4 , 

ART. 147.— Art. 147 apphes not to fore- 
closure proceedings under the Eegulation 


but to such suits for foreclosure as under the 
law then in force could be brought. 17 l.C. 
467=10 A.L.J. 522. See also 1942 0. 153 = 
74 C.L.J. 61. English mortgage — ^ProTiSton 
for payment by mortgagor of insurance 
charges and for changing date of payment 
in certain event — ^If alters nature of mort- 
gage — ^Limitation for suit. See 55 L.W. 417 
=LL.B. 1942 M. 851=1942 M. 628=(1942) 

2 M.L.J*. 406. Under sec. 67 (a) of the 
Transfer of Property Act, as amended in 
1929, the right of an English mortgagee to 
sue for foreclosure has been taken away and 
his suit on the mortgage cannot be regarded 
as a suit for foreclosure or sale within the 
meaning of Art. 147, Limitation Act. Bis 
suit would now fall under Art. 132. But a 
suit on an English mortgage executed prior 
to 1—4 — 1930, is outside the scope of the 
amendment by reason of the saving clause 
in sec. 63 of the Amending Act of 1929 and 
will therefore be governed by Art. 147. 48 
Bom.L.E. 327=1946 Bom. 499. 

Art. 148: Scope of Article. — ^In the ab- 
sence of a special provision entitling the 
mortgagor to redeem during the term for 
which the mortgage is created, the right of 
redemption can only arise on the expiration 
of the specified period. But the^ parties 
may agree that the mortgagor might dis- 
charge the debt within the period and take 
back the property, in which case the period 
of limitation for redemption commences as 
soon as the debt is discharged and not from 
the expiry of the terms provided for in the 
deed. 1914 P.O. 36=36 A. 195=41 LA. 84 
=26 M.L.J*. 474 (P.C.). On appeal from 29 
A. 471. See also IbO l.C. 1066=1936 P, 63. 
Art. 148 is applicable to redemption of usu- 
fructuary mortgage and recovery of posses- 
sion despite part of the consiclera^on Having 
become void. 35 M. 114=21 M.L.J*. 169 bVe 
also 1930 O. 270 (simple mortgage with a 
default cause as to delivery of possession). 

Applic ABILITY OF ARTICLE, — See 1927 I*. 
828; 1936 Pat. 63; 1927 O. 457; 1926 0. 594 
=1 Luck. 529; 1927 A. 311, In the case of 
a mortgage by conditional sale executed be- 
fore 1882, i.e., before the T. P. Act camo 
into force the mortgagor has a statutory right 
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under the Bengal Regulations I of 1798 and 
XVTI of 1806 to redeem within any stipula- 
ted period provided in the deed. Therefore 
even if there had been only a period of 'some 
years in the deed, the statutory right existed 
by which the mortgagors could have redeem- 
ed from the date of execution and a suit for 
redemption brought after more than 60 y^ais 
would therefore be barred by the period of 
limitation under Art. 148. I.L.R. (1939) All. 
990=1939 A.L,J. 1127=1940 All. 29. See 
also 1946 A.L.J. 175=1946 All. 400 (Suit to 
recover possession of mortgaged property by 
virtue of see. 9, XJ. P. Debt Redemption Act 
— ^Mortgage more than 60 years old). Wben 
a mortgage deed provides that, if the mort- 
gagor pays the mortgage-money in tfie 
month of any Jeth within ten years, the pro- 
perty would be redeemed, and that, if the pro- 
perty is not redeemed within ten years, the 
mortgagee would become its owner, the mort- 
gagor's right to redeem arises on the first Jeth 
succeeding the date of the mortgage, and a 
suit for redemption instituted more than sixty 
years after the first Jeth would, therefore, be 
barred by time. 1936 A.L,J. 1358=1937 A. 
32=1937 A,L.J. 5. See also 1940 Mad. 639. 
Where a plaintiff in a suit for redemption of 
a Malabar kanom (usufructuary mortgage) 
seeks to dispossess persons who have been in 
possession for about 72 years, he should be 
required to prove positively that there is a 
subsisting mortgage which he is entitled to re- 
deem and there must be proof that the mort- 
gage was executed within the period of limi- 
tation or a valid acknowledgment which 
would save limitation. It is enough for him 
to prove that the mortgage was executed in 
a month of which the last 28 days would be 
within limitation and the first two days out- 
side. There is no legal presumption that an 
event took place on any particular day within 
the month in which it is known to have taken 
place. NTo such presumption, if one exists, 
can take the place of positive proof of the 
actual starting point when a suit is challenged 
as barred by limitation. 1940 M.W.N. 446= 
1940 Mad. 639, Suit by puisne mortgagee 
for redemption of a prior mortgage 
is governed by Art. 148 and Art. 
132. 14 L. 596=34 P.LiR. 502=1933 L. 503. 
See also I.L.B. 1937 N. 367=1937 Nag. 205; 
33 O.W.N. 1067=1929 C. 609 (F.B.). A suit 
against a co-mortgagor who has redeemed a 
mortgage, and is therefore subrogated to the 
position of the mortgagee, brought by the 
other mortgagors for redemption is governed 
by Art. 148 and time begins to run against 
the .plaintiffs from the due date of the mort- 
gage and not from the date of redemption by 
the co-mortgagor. 45 Bom.L.R. 253=1943 
Bom. 191 . Mortgage — Redemption by pur- 
chaser of equity of redemption of part of the 
mortgaged property— Suit by owner to re- 
cover possession governed by Art. 144 and 
not Art. 148. 57 B. 134=35 Bom.LJR. 48= 
1933 B. 114., 

XLLOSTM.nt'VB Gases,— W here one of several 
mortgagors redeems ‘a mortgage, the other 
^mort^gw ean^ bring a suit for redemp- 
redeeming myort^gor. Art. 


148 is applicable. 20 A.D.J. 611=1922 A. 
410; 38 A. 540=36 I.C. 452; 1929 A, 100; 
1930 N. 300=127 I.O. 889; 1933 A. 228=114 
I,C. 152. But see also 41 M. 650=34 M.L.J. 
528; 1923 L. 311; 8 O.W.N. 637; I.LR. (1941) 

B. 178=43 Bom.L.R. 194=1941 Bom, 178, A 
co-owner redeeming the whole of the mort- 
gage is not a mortgagee but a mere chaige- 
holder and a suit by the other co-owners for 
possession on payment of a proportionate 
part of the mortgage-money is governed by 
Art. 144 and not by Art. 148, 41 M. 650= 
34 M.L.J. 528; 46 0. 111=45 I.C. 783; 32 P. 
L.R. 622=1931 L. 744; 32 P.L.R. 649; 132 
I.C. 261=8 O.W.N. 637; 1933 L. 91=34 P. 

L. E. 239; 160 I.C. 933=1936 P. 60. But see 

1922 A. 410; 38 A. 540 supra. [See. 92 
(newly added) of the T. P. Act gives the 
right of subrogation to a co-mortgagor who 
redeems the entire mortgage and it would 
seem that he is in the position of a mortgagee 
and not that of a mere charge-holder vdth the 
result that a suit for redemption against him 
would be governed by this article.] Time 
begins to run from the date of the redemption 
of the mortgage by the redeeming co mortga- 
gor. 127 I.C. 889=1930 N. 300. See aho 
1938 Rang. 65. Purchaser of equity of le- 
demption in part — Suit for redemption of 
another purchaser — ^Limitation. 40 A. 683= 
47 X.O. 833. See also 18 A.L.J. 99o=43 A. 
164=1921 A. 389. A claim of a mortgager 
for recovery of over-payment or the surplus 
profits received by the mortgagee is a relief 
included in a suit for redemption and is 
governed by Art. 148 26 O.W.N. 123=1922 

C. 189. See also 103 I.C. 290=1927 N. 302. 
Art. 144 could not be invoked by the mortga- 
gee if the mortgagor was not barred by Art. 
148 from redeeming and recovering possession 
of the mortgaged property. 37 M. 423=23 

M. L.J. 339. Where a mortgagee transfers 

the property as proprietor and subsequently 
gets possession of the property before the 
transferee acquired a title by 12 years^ pos- 
session, the mortgage is subject to redemp- 
tion within the period given by A.tt. 148. 52 
I.G. 159. In the case of transfers by mort- 
gagees, Art. 134 applies only where the trans- 
feree has acted in good faith. In other ( ases, 
the suit to redeem against him is governed 
by Art. 148. 132 I.G. 184=1931 L. 464. This 
article applies to suit by puisne mortgagee 
for redemption of prior mortgage. 1935 O. 
W.N. 40=10 Luck. 531=1935 O. 139. Where 
the puisne mortgagee has already obtained a 
decree for sale on his mortgage without mak- 
ing a prior mortgagee a party, he is entitled 
to redeem a prior mortgage in a subsequent 
suit and the subsequent suit is governed by 
Art, 148 and not by Art. 132. 33 C.W.N. 

1067=1929 0. 609 (F,B.); I,L,R. (1937) N. 
367=1937 Nag. 205. And so also a suit by 
a puisne mortgagee for redemption of a prior 
mortgage against the auctihn-purehasor in a 
suit on the prior mortgage to which the 
puisne mortgagee was not impleaded 
as a party. 1934 A. 946, A co-mj'rtgagor 
who redeems a mortgage is subrogated to the 
position of the mortgagee, and ^ suit against 
hhn for redemption by the other mortgager or 
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Description of suit. [Period of Hxnitation 


Time from which per od 
begins f» rut 


149. Any suit bv or ‘ n behalf of 
tht Secretary ot State tor India in 
Council, ^[the Secretary of State, the 
'Crown Representative, the Central 
Government or any Provinctal 
Government] ^[except a suit before 
^ Federal Court in the exercise of its 
orginal jurisdiction.] 


® [Sixty years] 


I Provided that all claims to 
Irtdeem arising under inMrumcnt 
of mortgage of immovablt pio- 
perty situate in Lower Burn^a 
which had been execuien before 
ihe first day of Ma>, 1863, shall 
be governed by the rules of linii- 
tation in force in that pi* virce 
immediately before tfe same 
dav. 

When the period of limiiaiion 
would begin to run unner ihis 
Act against a like suit b a pri« 
vale person. 


LEG. REP. 

1 Inserted by A. O., 1937. 

2 Inserted by Act XIV of 1937, sec. 2. 

8 The words ^^sixty years” was substituted 
by Act XI of 1923, sec. 2 and Sch. I, for 
^‘Ditto”. 


mortgagors is governed by the rule of limita- 
tion prescribed by Art. 148. Time begins to 
run from the due date of the mortgage and 
not from the dae of redemption by the co- 
mortgagor. Merely because the co-mortgagor 
has redeemed the mortgage ti:;>e does net 
cease to run against the other raortsfngor or 
mortgagors. 19 Pat. 938=21 Pat.L.T. 702= 
1941 P. 147. 

Art. 149; Scope and ApPLiCA-noN of 
Articui. — Art. 149 of the Limitation Act 
applies only to suits brought by or on behalf 
of the Government and has no application to 
suits brought by assignees and other persons 
deriving or claiming through or under the 
Government. I.L.R. (1946) Kag. 246=1946 
lSr.L.J. 223=1946 N, 228. Where land be- 
longed to the Crown when it emerged out of 
the sea and plaintiff claims adverse posses- 
sion against Government, he has to prove pos- 
session for the full period of 60 years. Proof 
of less period does not shift the onus on to 
the Government to show that pliantiff’s pos- 
session began within 60 years. 39 M. 617 
1916 P.G. 21=43 LA. 192=31 M.L,X 324 
(-P.C.). (On appeal from 33 M. I— '20 M.L.T. 
66); 16 I,C. 626=12 M.L.T. 159 fs iiot now 
good law. When adverse possession is asser- 
ted as against the Government, it is not 
necessary that the adverse character of the 
possession should be actually brought home 
to the knowledge of the Government It is 
sufficient that the possession be overt and 
without any attempt at concealment, and i± 
the rights of the Government have been 
openly usurped, it cannot be pleaded that the 

n.G.M — 'tss 


fact was not brought to its notice. Apart 
from the longer period of limitation allowed 
to the Government by Art. 149, there is no 
discrimination in the Act between the Gov- 
ernment and the subject as regards the re- 
quisites of adverse possession. 61 I. A. 78= 
61 0. 262=1934 P.C. 23=66 M.L.J. 134 (P. 
C.). Fishery rights in navigable river — Ad- 
verse possession against the Government— 
Evidence of. 61 C. 262. All unoccupied sites 
are Government property unless an indivi- 
dual can establish in his own right a title to 
such unoccupied property either by proving 
that he got a title better than the title of 
the Government or that he has obtained a 
title by adverse possession, that is to say, by 
possession for 60 years. 45 B. 789=61 I.G, 
440=1921 Bom. 177. Natham poramboke — 
Erection of a pucea thatched building and en- 
closing land by kalli fence — stray trees on 
the land— Effect. See 101 I.G. 96=25 L.W. 
349=1927 M. 456 =52 M.L.J. 309. Suit by 
Government against Municipal Councillors 
for embezzlements of Municipal money by 
Municipal servant is governed by Art. 149. 
40 B, 166=33 I.G. 428. Beneffl of adverse 
possession against Government whether ac- 
crues to the purchaser from Goveniment, 28 
C.W.N. 66=1924 0. 394. Where Crown land 
had been handed over to a Municipal Com- 
mittee for management, a suit for po'^sessiuu 
by the Committee against the defendant who 
has interfered with their possession is gov- 
erned by Art. 149. 36 P.L.R. 251=1934 L. 
960. Railway Company in management of 
Government lands — Grant of licence in res- 
pect of such lands — Suit against licensee for 
mesne profits — ^Limitation. 17 Pat.L,T. 206 
=1936 P. 362. See also IS PatX.T. 486= 
1937 P.W.N. 535=1937 Pat. 568 "(Land ac- 
quired by Government for Railway under 
Land Acquisition Act). 
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Description of Appeal. 


Period of limitation 


Time from which period 
M:bo ins to run. 


150. Under the Code of Criminal 
Procedure, 1898. from a sentence of 
death passed by a Court of Session 
®[or by a High Court in the exercise 
of its original juri^sdiction] (added 
by Act XWI of 1943). 

*[150- A. Under the Code of Cri- 
minal Procedure, 1898, from a find- 
ing rejecting a claim under section 
443 of that Code. 

151. From a decree or order of 
any of the High Courts of Judicature 
at Fort William *IMadras, Bombay 
and Lahore in the exercise of its 
original j urisdiction. 

152. Under the Code of Civil Pio- 
cedure, 1908, to the Court of a Dis- 
trict Judge. 

153. Under the same Code to a 
High Court from an oider of a Sub- 
ordinate Court refusing leave to 
appeal to His Majesty in Council. 

154. Under the Code of Criminal 
Procedure, 18S8, to any Court other 
than « H'gh 0*urt. 


Seven days 


Seven days 


Twenty days 


Thirty days 


^[Thirtydays] 


'[Thirty days] 


The date of the sentence. 

The date of the finding.] 

The date of the decree or 
order. 


The date of the decree or 
order appealed from. 

The date of the order. 


The date of the sentence or 
order appealed from. . 


r.TTTi 

1 Added by Act XXVI of 1943. 

2 Inserted by Act XII of 1923, sec. 42. 
-^The word "Madras, Bombay and Lahore 

and Eangoon” were substituted by Act Vm 
of 1930, see. 2 and Sch. I, for "Madras and 
Bombay or the Chief Court of the Punjab or 
the Chief Court of Lower Burma,” and the 
words "and Lahore” were substituted by A. 
O., for "Lahore and Eangoon”. 

4 Substituted by Act XI of 1923, sec. 3 
and Sch. I, for "Ditto”. 


Aet. 151. — The expression "date of the 
decree” in the third column means the date 
the decree is directed to bear, i.e,f the date 
when the judgment is delivered and not when 
the decree is actually prepared or signed. 19 
t.C. 410=17 C.W.N. 959. Also 25 I.C. 67 
and 25 M.L.J. 560. ^Decree or order — 
Meaning of. Bee 4 E. 265=1927 E. 20. 

Aet. 152. — ^Art. 152 read with C. P. Code, 
O. 20, E. 7, is conclusive on the point that 
the "date of the decrees” for the purpose of 
calculating appeal time must be taken to be 
the date on which the judgments were pro- 
nounced. 25 I.C. 66=38 B. 653. A money 
decree against different defendants at differ- 
ent times is not consolidated decree against 
aU for purposes of the Limitation Act, and 
limitation in respect of each decree runs from 
the date on which it was passed. 31 I.C. 917. 
Under Art. 152 there is no question of know- 
ledge of the party regarding the date of the 
decree or judgment. 1936 L. 742. The "date 
of the decree?^ in Art. 152 is the date when 
the judgment is delivered in accordance with 
O* 20, E* 7, C. P. Code, and not the date when 


the decree is signed or prepared. In a case 
where the decree, or the judgment and the 
decree are amended on an application under 
sec. 152, C. P. Code, the judgment or decree 
IS not superseded in the eye of law, such 
amendment does not give the appellant a 
iresh starting point of limitation for fil’ng 
his appeal. The time for filing the appeal 
runs from the date when the original judg- 
ment was pronounced, and if it is filed be- 
yond time, the time can only be extended m 
an application made under sec. 5 of the 
Limitation Act. 40 C.W.N. 83=165 J.C. 53, 
Aet. 154. — ^The ^^order^ contemplated by 
finding that is recorded under 
sec. 476, Or. P. Code, and consequently time 
for appeal begins to run from the time when 
the finding is recorded or is supplemented by 
an actual complaint. The fact that an ap- 
pellant may not know that a complaint has 
after 30 days prescribed by 
Art. 154, have expired is immaterial as the 
appeUate Court can excuse the delay under 
sec- 5 of the Act. 52 B. 164=108 I.C. 26= 
1928 B. 64. Where a Court refuses to com- 
plain under sec. 476, Cr. P. Code, it amounts 
to p order to the effect that it will not com- 
governed by Art. 154. 

1064. The decisions in 40 C. 
239 ; 1 L. fi02 and 39 M. 750=22 M.L.J. 419 
holding that applications made to a higher 
Court in proceedings under sec. 195, Cr. P. 
Code, are not appeals to which the article is 
applicable, are not good law. The time for 
filmg^ an appeal under sec, 476-B, Or. P. 
Code, has according to Art. 154 to be com- 
puted from the date of the complaint. But 
if the person against whom the complaint ia 
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Description of Appeal. 

Period of limitation. 

Time from which period. 

1 begins to run. 

155. Under the same Code to a 
High Court* except in the cases pro- 
vided for by article 150 and article 
157, 

156. Under the Code of Civil 
procedure, 1908, to a High Court, 
except in the cases provided for by 
article 151 and artcle 153. 

Sixty days 

Ninety days 

J 

The date of the sentence or 
order appealed from. 

The date the decree or 
Older appealed from. 


£led is ignorant of the filing of such a com- 
plaint, and on coming to know of it files an 
appeal within 30 days of his knowledge in such 
a case time can be extended under sec. 5. 
1938 N.L.J, 183. A complaint ifras sanctioned 
to be filed by the Sub-Divisional Magistrate. 
The Disrict Magistrate granted permission to 
withdraw the complaint of the Sub-Divi- 
sional Magistrate. On a revision to the High 
Gout, the District Magistrate's order was set 
aside and the Sub-Divisional Magistrate's 
complaint was restored. An appeal was filed 
to the Sessions Judge which was held by him 
as barred by limitation. Eeld, that there was 
an order in favour of the accused and hence 
he could not appeal against an order in his 
favour. Only when the complaint was restor- 
ed by High Court did the right of appeal 
against the complaint again arise. Hence the 
period from the day complaint was ordered 
to be withdrawn to the day the High Court 
ordered it to be restored should be excluded. 
44 Cr.L.J. 293= (1943) Sind 39 (F.B.). Ap- 
plication under sec. 520, Cr. P. Code, regard- 
ing disposal of property — ^If appeal from 
order under sec. 517. See 225 I.C. 525=1. 
LJB. (1946) Nag. 940. 

Art. 155. — ^Application for leave to appeal 
under sec. 449, Cr. P. Code, is governed by 
the 60 days' period under this article. 54 C. 
52=101 I.O. 657=1927 C. 307. Also appeal 
to High Court under sec. 476-B, Cr. P. Code. 
104 I.C. 456=1927 0. 718. In cases coming 
under secs. 562 and 563, Cr, P. Code, the pro- 
ceedings fall into two parts — ^the sentence 
does not immediately foUow the conviction 
but that does not deprive the person convicted 
of the right given him by sec. 408 of appeal- 
ing against either conviction only, or sentence 
only, or both, A person against whom a 
conviction is recorded under see. 562 and who 
is subsequently sentenced more than 60 days 
after the ^recording of the conviction can ap- 
peal against the sentence if he does so within 
60 days from the date of the sentence. 1940 
Bang.L.R. 386=1940 Rang. 257. See also IT 
LJB. (1943) Ear. 122=1943 S. 157. 

Art. 166. — ^Art. 156, lays down that the 
terminus a guo for an appeal is the date of 
the decree, and O. 20, B. 7, 0. P. Code, pro- 
vides that the decree* shall be on the date on 
which the judgment is pronounced. Taking 
both these provisions together, the time for 
appeal starts from the date of the judgment. 
47 P.L.B. 193=A.I.B. 1945 Lah. 233. Where 


judgment is pronounced on one day and the 
decree is to be passed on a later date on 
plaintiff's complying with a certain condition, 
time begins to run for purposes of appeal 
from the date of the decree. 34 I.C. 867= 
9 S.L.R. 193. The expression ^^date of the 
decree" can only mean the date when the de- 
cree became appealable to the party concern- 
ed. Where a decree grants all the leliefs 
claimed by the plaintiff, he has no occasion 
to prefer an appeal, even though there is an 
adverse finding on one of the issues, as no 
appeal can be preferred against a mere ad- 
verse finding to which no reference is made 
in the decree. Where such a decree is subse- 
quently amended on an application for scal- 
ing down under see. 19 of Madras Act, iV 
of 1938, and the amendment brings about 
a vital alteration by substantially reducing 
the relief originally granted to the plaintiff, 
based upon the adverse finding which pre- 
viously was not prejudicial to the plaintiff, 
"the date of the decree” for purposes of 
appeal is the date of the amended decree 
and not the decree originally passed. (1944) 
M.W.N. 702 (2)=(1944) 2 ML.J. S84=I.L. 
B. (1945) Mad. 378=1945 Mad. 62. Appeal 
to High Court — Starting point of limi a lion 
— ^Date of judgment. 28 Punj.L.B. 132=100 
I.C. 909=1927 L. 839. See 135 I.C. 858= 
1932 B. 54. See also 1941 Pesh. 74. Although 
rules of the Lahore High Court require that 
an order of appointment of a guardian of 
pioperty of minor should be conditional on 
furnishing a bond, still, where the order ap- 
ointing a guardian is not in these terms, it 
eeomes final on the date on which it is pas- 
sed and not on the date on which the secu- 
rity furnished is accepted and the period of 
limitation begins to run from the date of 
the order. 41 P.L.B. 592=1939 Lah. 170. 
Where an ex parte decree was set aside by 
the Court which passed it within the appeal- 
able period and therefore no appeal was 
thereafter competent to the defendant but 
the High Court m revision restored the ear 
parte decree, limitation runs only from the 
date of the High Court reviving the 
ex parte order and not from the date of 
the ex pane order itself. The langu- 
preted as to carry out the intention of the 
legislature, that is to say, by dating the 
cause of action from a date from which the 
lemedy is available to the party. 54 M, 
455=1931 M, 149=60 M.L.J. 239. A sub- 
sequent amendment of decree relating to a 
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[Art. J57 


Description <*f Appeal. 

Period of limitation 

Time from which period 
heg ns to run. 

157. Uiifler the Co ^e c»f Cnminal 
Procedure, 1898, from at. order of 
acquittal. 

Six months 

The date of the order ap- 
pended from. 

Third Division; Applications 

'[158 Under the Arbitration Act 
1940 to '•et aside an award or to get 
an award remitted f r reconsidera- 
tion 

Thirty days 

The date of service of the 
no'iceof filing of the award.] 


LEG. BEF. 

1 Substituted by Act X of 1940. 


clerical error as regards interest does not 
extend limitation for filing the second appeal 
where the question of interest was not at- 
tacked in the second appeal. L.E. 3 A. 27. 
Art. 156 applies to appeals to the ^ High 
Court under see. 54 of the Land Acquisition 
Act. The expression ^^an appeal under C. 
P. Code” in the first column is not restricted 
to appeals the right to prefer which is con- 
ferred by the C. P. Code, but covers appeals, 
the procedure with respect to which is gov- 
erned by the C. P. Code. 43 M. 51=37 M. 
L.J. 110. Per Suhrawardy, J. — If a decree 
is amended either by way of review or under 
see. 152 of the C. P. Code, the decree to be 
appealed from is the amended decree and^ no 
appeal should therefore lie from the original 
decree. The time for appeal should be rec- 
koned from the date of the amended decree. 
1931 C. 578. Where a decree is amended, 
and the amendment is in regard to a pure 
arithmetical error if the amendment is not 
the reason for the grievance of the appel- 
lant there is clearly no reason for allowing 
the appellant to calculate the period of limi- 
tation from the date of the amendment 
rather than from the date of the original 
decree. If, however, the appellant is ag- 
grieved nof' by the original decree but by the 
decree as amended, logically and equitably, 
time for that appeal should run from the 
date of the decree as amended. l.L.It. 
(1946) M. 854=1946 M. 291 = (1946) 1 M.L. 
J. 198. Time for appeal from preliminary 
decree runs from the date of that decree 
and not from the date of final decree. 37 
C.W.N: -179=146 I.C. 359 (1)=1933 0. 796. 
Where o§ an application for re’^ew^ of a 
dismissal of an appeal, the application is 
admitted, the appeal re-heard and a fresh 
decree dismissing the appeal is passed on 
different grounds, a fresh period of limita- 
tion for the appeal begins to run from the 
date of the new decree. 27 I.C. 732. For 
purposes of appeal, the time taken in re- 
view proceedings ought to be deducted. The 
fact that the review application is unsuc- 
cessful does not affect this rule. 11 Lah. 
L.T. 37.’ Memo, without copy of judgment 
would not save time. 1 P, 670=1922 P. 
580. . Where the power-of -attorney anthori- 
"the Counsel to appear in the case con- 
tained some formal defeets, which were rec- 


tified after the period for filing appeal ex- 
pired, held, that the appeal should be deem- 
ed to have been filed on its first presenta- 
tion. 134 I.C. 114 (L.)=1932 L. 134. The 
period during which the Court is closed 
should be excluded under sec. 4, 130 I.C. 

265 (1)=1931 P. 60. From the next day 
after delivery of judgment the Court was 
closed for annual vacation. After the re- 
opening, excluding the time taken up for 
application for copy of the judgment the 
appeal was presented on the ninetieth day. 
UeJd.thoX the appellant was entitled to ex- 
clude the period of the vacation and that 
the appeal was in time. (20 C.W.N. 1303 
and 1929 P. 615, Foil.) 146 I.C. 931=1934 
P. 4. Where an appeal directed against an 
appellate decree is presented with the certi- 
fied copy of the judgment and decree ap- 
pealed against within the time allowed by 
Art. 156, no question of limitation arises 
if the certified copies of the first Courtis 
judgment and decree are not filed within 
the period of limitation. The defect would 
be a defect in form. 1947 C. 67=50 C.W. 
N. 213 (1). 

Art. 157. — Though the period of limita- 
tion for appeals against acquittals is six 
months, such appeals should be filed as 
early as possible. 10 R. 312=1932 E. 146. 
Appeal against order of acquittal in case 
tried by jury — Effect and scope of sec. 449, 
Cr. P. Code — ^Limitation governed by this 
article. 61 C. 991=151 I.C. 662=38 C.W. 
N. 854=1934 C. 610. 

Art. 158. — ^Limitation under Art. 158 for 
objections to an award begins from the date 
of notice of filng of the award and not from 
the date of filing of the award. 63 I.C. 399 
= 19 A.L.jr. 404=1921 A. 63. But 27 
I.C, 371 = 8 S.L.E. 190, contra and 13 1.0. 
234=5 S.L.E. 125; 29 C. 167=29 T.A. 51= 
12 M.L.J. 77 (P.C.). An application to sefc 
aside an award must be made within 10 
days of the filing of the award and notice 
of such filing given to the parties. 1924 
Bang. 153. Under Art. 158, three things 
are necessary for fixing the starting point of 
limitation (1) the award must have been fil- 
ed; (2) in Court, and (3) notice of the filing 
has been giveil to the parties. Where the 
arbitrator handed over- the award to the 
Reader during the absence of the Judge on 
leave, and the Judge resumed his duties on 
a later date and in the presence of the 
parties passed an order directing them to 
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Description of Application. 


Period of limitation. 


Time from which period 
begins to run. 


159. For leave to app ar and de- 
fend a suit under summary procedure 
referred to in section 128 ( 2 ) (/) *[or 
under Order XXXVTI] of the [Code 
of Civil Procedure, 1908.] 

160. For an order under the same 
Code, to restore to the file an appli- 
cation for review rejected in conse- 
queneeof the failure of the appli- 
cant to apfiear when the application 
was called on for hearing 

161. For a review of judgment by 
a Provincial Court of Sm «11 Causes 
or by a court invested with the juris- 
diction of a Prov’ncial Court of 
Small Causes when exercising that 
jurisdiction. 

162. For a review of judgment by 
an> of of ^[the following Courts, 
the H»gh Courts of Judicature at 
Fort William, Madras [Bombay, 
Lahore ^( * *) and the Chief Court 
of Sind] ih the exercise of its orginal 
jurisdiction. 

163. By a plaintiff, for an order to 
set a«ide a di«mi«<sal for default ot 


^[Teu days] 


I Fifteen days 


’[Fifteen days] 


Twenty days 


Thirty days 


When the summons is served. 


When the application for re- 
view IS rejected. 


The date of the decree or 
order. 


The date of the decree or 
order. 


The date of the dismissal. 


LEG. REF. 

1 The wordis under 0. XXXVII” were 
inserted by Aet XXX of 1925, sec. 3, and 
the words days” in the second column 
were substituted by Act XI of 1923, Sch. I. 

2 Substituted by Aet X of 1940. 

3 The words ^Tifteen days” were substitu- 
ted by Act XI of 1923, Sch. I. 

4 The words in brackets were respectively 
inserted and substituted by Aet X of 1927. 
£fee also Act XXXIV of 1926, sec. 3 as to 
Sind. [£fee also notes under Art. 164,] 

5 Words ‘^and Rangoon” omitted by Gov- 
ernment of India (Adaptation of Indian 
Laws) Order, 1937. 

file objections within the time prescribed by 
law. Eeld, that the period prescribed under 
Art. 158 ran from the later date. 44 PX. 
R. 249=201 I.C. 462=1942 Lah. 190. (See 
now Act X of 1940). The word “Court” in 
Art. 158 means Court and not the chief minis- 
terial officer, e.g., the Registrar in the case 
of a High Court. 46 C. 721=53 LC. 46=23 
C.W.N. 280. The period of 10 days is to 
be computed from the day on which the par- 
ties receive notice of the submission of^ the 
award and not from the day on which it is 
actually received. 42 I,C. 266. A Court has 
no jurisdiction to pass a decree in terms of 
the award within 10 days allowed by Art. 
158 for fling objections to the award, 45 
M. 466=1922 M. 79 (2)=42 M.L.J. 303; 
40 L.W. 364=1934 M. 619=67 M.L.J. 377. 
“Parties” in Art. 158 cannot be confined to 
parties personally but includes^ pleaders and 
other persons specially authorised by the 
parties to take notice. 1930 AX.J. 995= 
1930 A. 711. Period requisite for obtain- 


ing copy of an award should be allowed 
while computing period for filing objections 
to the award. 142 I.C. 835=1933 R. 38. 
The mere fact that the parties agree to be 
bound by the award and not to object there- 
to does not prevent them from impeaching 
award on the ground of collusion. 1922 M. 
179; 45 M. 466=42 MX.J. 403=1922 M. 
79 (2). There is no limitation for making 
an application to remit an award for re* 
consideration of the arbitrators owing to an 
illegality apparent on the face of it. 47 1. 
C. 597=8 L.W. 171. Art. 158 does not 
apply to the case of an application under 
para. 20, Sch. II, C. P. Code. The appli- 
cation contemplated by Art. 158 is the ap- 
plication which is mentioned in para. 16, 
Sch. II. 1936 Pesh. 135. Art. 158 applies 
only to objections under para. 15 of the C. 
P. Code, Sch. II, Le., where the application 
is to set aside the award completely. Where 
the application, on the other hand, is only 
for the modification or remission of the 
award, it comes mthin para. 12 or para. 14 
of the second schedule of the 0. P. Code, 
and Art. 158 is not applicable thereto. 1933 
A.L.J. 519=1933 A. 648. Art. 158 cannot 
possibly apply to a written statement by the 
defendant in an application to have an award 
made a rule of Court. 13 I.C. 520=14 O.G. 
308. 

Art. 159. — Scope — Conflict with rr. 100 
anil 101, Rangoon Small Cause Court Rules. 
Bee 14 Rang. 728=1936 E. 501. 

ART. 161.— 24 C.W.N. 380=56 I.O. 
551. 

Art. 163.—SCOPE .\np Applica.tion op 
Article. — ^Art. 163 applies to an application 
to set aside an order dismissing a suit for 
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[Art. 164 


Description of Application. 

Period of limitation 

1 Time from which period 
begins to run- 

appearance or for failure to pay j 
costs of service of process or to 
furnish security for costs. 



164, By a defendant, for an ordf r 
to set aside a decree passed ex parte. 

^[Thirty days] 

The date of the decree or 
where the summons was not 
duly served, when the appli- 
cant has knowledge of the de- 
cree. 


LEG. EEF. 

I The words ‘‘Thirty days” were substi- 
tuted by Act XI of 1923, Seh. I, for ‘Olitto” 

default passed by a .T udge sitting on the 
Original Side of the High Court, whether 
such application is made under O. 9, r. 9, 0. 
P. Code, or under some other power. 47 C. 
W.N. 667. An application by the plaintiff 
to^ have the deciee of the original side dis- 
missing his suit for default set aside is gov- 
erned by Art. 163. 47 C.W.N’. 450=A.I.E. 

1943 Cal. 257=I.L.R. (1942) Cal. 227. If 
a plaintiff or appellant seeks to set aside an 
ex parte order, limitation runs only from 
date of the order, but if a defendant or res- 
pendent seeks such relief, he can in cases 
where he has not had due notice, count limit- 
ation from the date of his knowledge of 
the order. 1 L. 363=08 I.C. 789: 1933 P. 
557. See also 163 I.C. 274=38 P.L.R. 697 
-~1936 If. 495, The benefit which the law 
allows only to a defendant or respondent can- 
not be allowed to an appellant. (7b«2.) Art. 
163 is intended to be strictly followed and 
the Court has no discretion to enlarge the 
period of 30 days therein prescribed. 53 I. 
0. 55. See also 107 I.C. 193=23 3Sr.L.R. 183 
=1928 N. 91. Where, in an appHcation under 
O. 9, r. 9, the Court granted an extension 
of time not known to law, held, that the 
order was illegal and must be set aside in 
revision. 52 C.L.J. 23=1931 C. 319. An 
^PP^^^tion for restoration of a suit dismis- 
^d for default, by the representative of the 
deceased plaintiff more than 30 days after 
the dismissal is time-barred. 14 I.C. 221. 
^ apiplication to set aside the dismissal 
for default of a previous application for res- 
toration under O. 9, r. 9, C. P. Code, made 
the very next day after such digmi giaffl is 
clearly within time even though made more 
than thirty days after the dismissal of 
the suit for default. 13 Luck. 246=1937 
O.W.N. 372=1937 Oudh 344. 

Art, 164: Old and New Act — ^Applica- 
BiMTT.— Limitation to be applied is that 
mider the law existing at the time when the 
application was made. 37 A. 597=30 LC. 
573 . If the right of defendant to make an 
®§I“^tton was lost tmder Art. 164 of Act 
«t 1877 the prorisions of Art. 164 of the 
aew Act of 1908 caimot reivive the right 

® General aaimes 
A^ 1897. 15 rC. 551=39 0. 506. 

SCOPK OP Article.— I t is only when sum- 


mons is not duly served that ignorance of 
decree saves limitation. 108 I.C. 753 (M.). 
Art. 164 governs an application to set aside 
an ex parte decree passed on the Original 
Side of the High Court. Such an applica- 
tion should therefore, be made not later than 
thirty days from the date of the decree oi 
the date of the applicant’s knowledge of 
the decree. 46 C.W.N. 280. Where a suit 
was adjourned at the instance of defendant 
cousel, but the defendant or his counsel 
did not appear on the adjourned date, and 
the suit was decreed ex parte, held, that 
the case was not one where the summons was 
not duly served. 1931 L. 268. Knowledge 
of the suit on a particular date is wholfy 
immaterial 5 knowledge of the decree within 
30 days is material for computing time. 
1930 L. 397. See also 1931 L. 268. 

Construction — Naturr of knowl^doe 
OP DECREE. — The knowledge of the decree 
mentioned in Art. 164 is knowledge of the 
particular decree and not a knowledge of 
a decree. A vague information about there 
being a decree is not sufiGleient for limita- 
tion to run against the applicant. The 
question whether the knowledge which an 
applicant had on a particular date can be 
said to be a knowledge of the decree, is a 
question of fact, and in a case where ap- 
plicant filed an applcation for time in the 
execution proceedings, from the fact that 
he knew that a decree was under execution, 
it cannot be inferred that he had complete 
information about the decree. 18 Pa^'.L.T. 
72=1937 P. 17. See also 1923 B. 193=47 
B. 485; 27 N.LR. 53=134 1.0. 279=1931 
N. 119. ‘Knowledge’ in Art. 164 mep^* 
certain and clear conception of a fact, i.e,, 
of the decree in the particular case and not 
of a decree. 38 C. 394=15 C.W.N. 399. 
See also 99 1.0. 621=1927 M. 381; 46 LC. 
777. The time is 30 days from the date of 
the applicant’s knowledge of the decree and 
not 30 days of the knowledge of the suit, 
1933 P. 279=12 P. 745=14 PatX.T. 326. 

Burden of proof. — ^Where application to 
Set aside ex parte decree is made more thaa 
30 days after date of decree, the onus is 
on defendant to show that he printed tbe 
same within 30 days of his having know- 
ledge of decree. 109 I.O. 82; 1930 L. 191; 
1929 L. 235; 107 1.0. 284; 139 I.C. 131 (L.). 
See also 164 I.C. 286=1936 B. 305; 7 L. 
161=1926 L. 379; 1938 CaL 535. 

Scope and Application. — ^T he limitation 
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Description of Application. 

1 

Period of limitation. 

I Time from which period 
[ begins to run 

165. Under the Code of Civil 
Procedure, 1$08, by a person dis- 
pos<5essed of immovable property 
and disputing the right of the decree- 
holder or purchaser at a sale in ex- 
ecution of a decree to be put into 
possession. 1 

^[Thirty days] 

The date of the disposses- 
sion. 


XiEG KiEF 

I Hubstitirted by Act XI of 1923 for 


iaid down in Art. 164 applies to the case of 
a defendant only. 24 I.O. 27=41 C. 819. 
See aUo 38 M. 442=21 I.C. 568; 25 A.L. 
J. 1032=50 All. 254=1928 A. Ill (Deposit 
under sec. 17, Provincial Small Cause Conrts 
Act). Art. 164 applies not only to decrees 
but to orders in executions which are de- 
crees in Civil Procedure Code. 37 M. 462 
=26 MX.J. 189. An order under O. 21, 
r. 50. sub-cls. (2) and (3) granting leave to 
execute the decree againijb a partner is not 
a decree and consequently Art. 164 can have 
no application. 31 Bom.L.R. 995=53 B. 
836=1929 B. 386. A decision given under 
sec. 152, C. P. Code, granting an applica- 
tion for amendment of a decree is an order 
and not a decree. Hence an application to 
set aside such an order is governed by Art. 
181 and not by Art. 164. 145 I.C. 823= 

1933 R. 264. Time cannot be extended 

under sec. 151, C. P. Code, or Limitation 
Act, sec. 5. 1922 L. 266; 144 I.a 394= 

1934 X, 43. The mere fact that the 

original application to set aside an ex jparte 
decree which was made in time was con- 
signed to the record room would not in any 
way necessitate a fresh application. 55 I.C. 
824. A subsequent application must be 
considered as merely one in continuance of 
the suspended original applkatioiu Con- 
sequently no question of limitation arises in 
such a ease. 55 I.C. 824. An application 
to set aside an order of adjudication of 
an insolvent passed ex parte has to be made 
under O. 9, r. 13, C. P. Code, and is govern- 
ed by Art. 164. 138 I.C. 377=1932 L. 522. 
The limitation applicable for setting aside 
an ex parte decree xmder see. 150 of the 
Companies Act of 1882 is that provided by 
Art. 164. 1 L. 187=55 I.C. 820. Act not 

applicable to proceedings on the Original 
Side of High Conrt. 32 C.WJST. 411=1928 
C. 864. Application to set aside eo? parte 
decree — Security bond filed with application, 
but not verified — ^Veiification after limita- 
tion period. JEteld, that the bond, though 
not verified in the first instance, was per- 
fectly good and effective and that the ap- 
plication was within time. (29 A,LuJ. 1049, 
Bef.) 1933 A.L.J. 992=1933 A, 933. See 
also 11 O.W.N. 639=1935 O. 35. 

Mt:\ninc op Words — ^^Dependant*’. — The 
xvoul “defendant’^ is wide enough to include 


the exeeutoi of the original defendant (since 
deceased) though not on record. 38 M. 442. 

— The summons referred to in 
Art. 164 is the summons for the first hearing 
of the case, and there is no essential differ- 
ence between the ease where a suit is ad- 
journed owing to the absence of the presid- 
ing officer or some other cause and a ease in 
which a suit is remanded for retrial by the 
appellate Court. The underlying principle m 
such cases is that where the existence of the 
suit has been brought to the notice of the 
defendants by due service of a summons on 
them, it is their duty thereafter to inform 
themselves of what is being done in the 
ease. 154 I.C. 429=1935 Pesh. 7. 

‘‘Duly SERVE^)’^ — ^The words '^duly served” 
in Art. 164 are used in the same sense as ii* 
O. 5, R. 19 of the Code, and means "served” 
in such a manner as to give the defendant 
information of the proceedings taken against 
him. 42 I.C. 611=11 SX.R. 71. See also 
1928 M. 655=54 M.L.X 448; 1928 M.W.N. 
49=1928 M. 815=51 M. 860=55 MX.J. 
565; 1927 M. 507=52 MX.J. 477; 1927 M. 
487=52 M.XJ. 512; 38 C.W.X. 1066=1934 
C. 745; 1939 Bang. 436. A defendant, who 
has been duly ^eiwed cannot get an ex parte 
decree set aside, unless he can show that he 
was prevented unavoidably from appearing 
at the hearing and Art. 164 is a bar if he 
does not seek to set it aside within 30 days 
after the decree. 27 I.C. 351=8 S.XB. 153. 
Duly ^seived^ in Art. 164 cannot be constru- 
ed to exclude a case where a summons wa^ 
not seived in sufficient time. 27 I.C. 351. 3n 
the case of substituted service a summons is 
diy served for the pu^ose of Art. 164. 
even though it does not in fact come to the 
defendant’s knowledge and as time runs 
from the date of the decree in such 
eases, an application for setting aside an 
ex parte decree made after the expiry of 30 
days from the date of the decree is clearlv 
haired by limitation. 131 I.C. 344=1931 B. 
118. In the case of substituted service, the 
article lays down that when the order is 
rightly made and the service directed by the 
order is properly effected, knowledge of the 
defendant is immaterial and time runs from 
the date of the decree. 122 I.C. 35=1930 
M. 222; 1931 O. 369=32 I.C. 778. Where, 
however, an order for substPuted service is 
improperly obtained, as being made on in- 
sufficient material contained in an applica- 
tion supported by affidavit, the summons can- 
not be said to have been duly served within 
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[Art. 166- 


Description of Application. 

1 Period of limitation. | 

1 1 

Time from which period 
begins to run. 

166. Under the same Code to set | 
aside a sale in execution of a decree* 
including any such application by 
a judgment-debtor.] 

* [Thirty days] 

1 

The date of the sale. 


LEG. EEP. 

1 Added by Aet I of 1927. 

3 Substituted by Act XI of 1923 for 
"«I)itto'^ 


the uaeaniiig of Art. 164, and the time ac- 
cordingly runs not from the date of the de- 
cree but fiom the date when it first came 
to the knowledge of the defendant. 122 I. 
C. 35=1930 M. 222; 1924 L. 19k Substitu- 
ted service cannot always be deemed to be 
due service within the meaning of Arts. 164 
and 169. Due service is one which has achie- 
ved the object of service by bringing the 
claim against him to the knowledge of the 
defendant or respondent, 55 M. 223=134 
I.C. 1202=1931 M. 813=61 M.L.J. 920. 
See also 55 M. 240=1931 M. 812=61 
M.L.J. 931; 54 A. 154; 1931 A.L.J. 1049 
=71931 A. 727 (F.B.); 1939 Kang. 436=1939 
Rang.L.K. 606. 

Notice, — 'Where summons is once served, 
absence of notice of adjourned hearing will 
not attract the application of Art. 164. 57 

1.0. 15; 139 I.C. 354=1932 L. 539. Article 
does not apply to a ease wheie the defendant 
alleges service of summons but that he had 
no knowledge of any of the proceedings. 13 
I.C. 642=1912 M,W.N. 361. The notice of 
the application for final decree being as ef- 
fectual as if it had been served on him per- 
sonally, the limitation for his application to 
set aside the ex parte decree runs from the 
date of the decree. 1923 N. 13. Where the 
summons is served on a defendant too late 
to afford him sufficient opportunity of ap- 
pearing at the hearing of the suit, it is not 
a case of a summons ^dnly served^ within +he 
meaning of 0. 9, E. 13, C. P. Code. In such 
cases the Court ought to issue fresh sum- 
mons. An omission on the part of such a 
defendant to prosecute inquiry which might 
have led to a knowledge of the date of hear- 
ing cannot be regarded as culpable or wilful 
so as to carry wth it the consequence of 
‘knowledge^ Such a defendant will be with- 
in time if he applies for setting aside the 
ex parte decree within 30 days of actual 
knowledge of the decree. 53 L.W. 246= 
1941 Mad. 435= (1941) 1 M.L.J. 319. 

, — ^No appeal lies against refusal of 

an appHeation to set aside an ex parte decree. 
There is no inherent power to extend time 
prescribed by Art. 164. 1 P. 277=1922 P. 
479. 

Beyi^iow. — ^T he lower Court acting on cer- 
tain^ decisions then in vogue held substituted 
wa$ due service. Subsequently a 
modified view was taken an other 


cases. Eeld, it -was not a case for interfer- 
ence iu revision. 138 I.C. 146=1932 M. 472. 

Art. 165: Scope and Applicability. — 
"Vlhere the judgment-creditor fails to apply 
for removal of an obstruction under O. 21, 
r. 97, within 30 days, he is not debarred from 
making an application under O. 21, K. 35, to 
obtain a fresh warrant for possession. He 
need not file a suit for that purpose. Art. 
165 has nothing to do with such an applica- 
tion for warrant for possession. 146 I.C. 11 
=35 Bom.L.R. 1033=1933 B. 457 (P.B.). 

But it will be applicable notwithstanding the 
fresh order for possession to a subsequent 
application in respect of the same obstruc- 
tion, and if the obstruction is by the same 
person and in the same character, the mere 
fact that the decree-holder is applying under 
a fresh Warrant for possession wo3d not 
make the obstruction a fresh obstruction. 
1933 B. 457 (F.B.) An application by judg- 
ment-debtor for re-delivery of property not 
covered by decree alleged to have been deli- 
vered is governed by Art. 181 and not Art* 
165. 23 Pat. 145=1944 Pat. 254; 46 B. 

1031=1922 B. 271. See also 38 A, 339=34 
I.C. 231=14 A.L.J. 401; 1 Lah.L.J. 230. 
Art. 165 applies to proceedings under O. 21,. 
R. 100, C. P. Code. 1923 C. 287; 58 C. 55 
=132 I.G. 631=1931 C. 385. Where the 
claimant preferred his petition under O. 21, 
R. 100. Within 30 days of his dispossession 
bringing the judgment-creditor and the auc- 
tion-purchaser on record but failed to bring 
the sub-purchaser on record till he had notice 
of the sub-purchase and after 30 days: JTeZtf, 
that the petition was not barred by limita- 
tion, sec. 22 not applying to applications, 68 
C. 55=1931 C. 385. Art. 165 was not inten- 
ded to apply to an application by judgment- 
debtor. Art. 181 applies to an application 
for lestoration of possession. 1 Lah.L.J. 230. 
See also 46 B. 1031; 34 I.C. 231 supra. Ap- 
plication to set aside sale of plots not speci- 
fied in the mortgage-deed and the decree for 
sale, and for recovery of possession comes 
under Art. 165 and not under Art. 166. 24 
I.C. 137=17 O.C. 94. 

Art. 166: Scope and Application, — ^Art* 
166, applies even though the ground urged 
for setting aside the sale raises a question 
under see. 47, C. P. Code. An application 
to set aside a sale on the ground that part of 
the property sold was a house which was not 
liable to be sold by reason of see. 60 (1) (o), 
C. P. Code, is governed by Art. 166 and must 
be made withiu thirty days though the ques- 
tion as to the saleability of the property 
^ may fall rqider see* 47, C. P. Code. 21 Pat. 
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774=1943 P.W.N. 75=24 Pat.L.T. 97=1943 
Pat, 75. Purchase by a decree-holder without 
obtaining leave to bid is irregular and not 
’toid and an application to set it aside is 
governed by Art. 166. 41 B. 357=39 I.C. 

3. Under O. 21, B. 89, read with R. 92 (3), 

0. P.^ Code, and Art. 166 of the Limitation 
Act, it is necessary that not only the appli- 
cation but also the deposit must be made 
within thirty days of the date of the sale, 
and this period cannot be extended by the 
Courts, sec. 148, C. P. Code, being inappli- 
cable. 36 P.L.R. 101=1934 L. 875. But 
where the deposit by the judgment-debtor 
was not made in time, by delay on the part 
of the Court in issuing the chalan, there is 
no reason why he should suffer in conse- 
quence. Art. 166 is not limited to applica- 
tions under O. 21, Ei. 89 to 91 of the C. 
P. Code. It is perfectly general and refers 
to an application xmder the Code to set 
aside a sale in execution of a decree. 54 

1. C. 431=46 C. 975. See also 45 L,W, 486 

=1937 M. 560= (1937) 1 M.L.J. 569; TX. 
B. (1941) Nag. 381=1938 N. 558. An 
application to set aside a sale in execution 
of a decree passed against the father, on 
the ground that the property sold belongs 
to the applicant and not to his father, is 
governed by Art. 166. 1938 N.L.J. 389= 

1938 Nag. 558; 1937 Mad. 560= (1937) 1 
M.L.jr. 569. Art. 166 cannot override the 
special provision in O. 34, E. 5, C. P. Code. 
(1937) 1 M.L.J. 569. An application to set 
aside an execution sale on the ground that 
the sale was bad and a nullity as it was 
held without the valuation as required by 
sec. 13 of the Bihar Money-Lenders Act 
falls under O. 21, E. 90, C. P, Code, and 
is governed by Art, 166 and is barred it 
preferred beyond 30 days of the sale. The 
mere fact that the application is labelled as 
being under secs. 47 and 151, C. P. Code, 
will not take it out of O. 21, E. 90, C. P. 
Code, so as to make it maintainable though 
preferred beyond 30 days. 23 PatX.T. 139 
=1942 Pat. 238=21 Pat. 281. See also 47 
M. 525=1924 M. 137=45 M.L,J. 829. The 
period of limitation being dxed by statute 
and not by the Court, it cannot be extended 
under sec. 148, C. P. Code, or under sec. 5, 
Limitation Act. 148 I.C, 1082=1934 Pesh. 
25; 57 I.C. 224. An application to set 
aside an execution on the ground of fraud 
must be made within the time prescribed by 
Art. 166. 51 I.C. 447. An application to 

set aside an execution sale on the ground 
of illegality though falling under sec. 47 
of the Code of Civil Procedure and not 
under O. 21, B. 90, is governed by Art. 166. 

18 L.W. 780=45 M.L.J. 829. See also L 
L.B. (1942) Lah. 559 =44 P.L.E. 302=1942 
Lah. 153 (P.B.); (1945) 1 M.L.J. 267= 
1945 M. 499; 130 I.C. 708=1931 A.L.JI. 
119=1931 A. 145; 1941 Pat. 566. An ap- 
plication after 30 days to set aside an exe- 
cution sale on the ground that the proclama- 
tion of sale was not made in the village 
where the property was situate, is barred. 

19 L.W, 780=45 M.LX 829, An applica- 

C.C.M. — ^454 


tion to set aside an execution sale on the 
ground that there was no attachment prior 
to the sale or that there had been a 
defective attachment falls within Art. 166. 
1 B. 533=1924 B. 124. An application to 
set aside an execution sale whatever its na- 
ture and whether falling imder sec. 47, G. 
P. Code, or O. 21, B, 90, O. P. Code, is 
governed by Art. 166 and not by Art. 181. 
43 M.L.J. 184=1922 M. 417. See also 16 

L. W. 934=1922 M. 95; I.L.B. (1938) 1 

Cal. 280=42 C.W.N. 87=1938 Cal. 113; 
I.L.B. (1939) Lah. 103=41 P.L.R. 
436=1939 Lah. 113; 1941 M. 276 

= (1940) 2 M.L.J. 503; 1941 Pat. 566; 
61 I.C. 823=1921 P. 145. But see also 43 

M. 313. See contra 145 I.C, 113=1933 L. 

570. Art, 166 governs an application to set 
aside a sale under O. 21, r. 90 of the C. P. 
Code. 57 I.C. 404; 8 O.W.N. 633=1931 O. 
291. An application by a defendant who is 
exempted by the decree from liability to set 
aside a sale of his property in execution by 
the plaintiff, is governed by Art. 181 and 
not by Art. 166. 43 M. 313=38 M.L.J. 62. 
If an execution sale is a nullity, i,e., made 
without jurisdiction, or is void ab mitio» 
Art. 181 governs an application to set it 
aside and not Art. 166. 43 Mad. 313; 

1931 L. 586 (2) =132 I.C. 493. See also 
3941 Pat. 566; 1936 P. 496; 19 Pat. 393 

=21 PatL.T. 223=1940 Pat. 303; 1937 

B. 126 (Property sold in excess of the pro- 
perty mortgaged). Wheie a sale in exe- 
cution of a decree is a nullity, Art. 165 
does not apply. 23 I.C. 251 = 26 M.L.J. 
267. See also 1930 L. 17; 1934 A.L.J. 
859=1934 A. 314; 1936 Pat. 496; 1937 

Bang. 126; 5 C.L.T. 22; 19 P. 393; 

1940 Pat. 303. A sale held without no- 

tice of sale proclamation to jud^ent- 
debtoi is not a nullity and an application 
to set it aside is governed by Art. 166. 
53 I.C. 809 = 11 L.W. 59. An objection 
or application by a judgment-debtor after 
the sale that his property is not liable to 
attachment and sale under sec. 60 is an 
objection under see. 47 and is governed by 
Art. 166. 30 N.L.R. 135=148 I.C. 200= 

1934 N. 82. Where certain property is 
sold in execution of a decree which is exe- 
cutable only against the assets of the 
deceased judgment-debtor in the hands of 
his son, an application to set aside the 
sale by the son on the ground that part 
of the property sold was his personal pro- 
perty falls under Art. 166 and not nnder 
Art. 181. 189 I.C. 256=1940 Pat. 192. 
Where there is an execution sale of an 
insolvent's property after his adjudication 
and in ignorance of it, and the Official 
Receiver applies to have it declared void, 
Art. 181 is applicable, 1940 N.L.J. 505= 
1940 Nag. 414. Though an application by 
a judgment-debtor for setting aside sale 
(on the ground that he W’as not notified 
either under O. 21, r. 22 of the application 
for execution under O. 21, r. 66 of the 
date of the preparation of the sale procla- 
mation) falls under sec. 47, it is governed 
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[Art. 167 


Description of application. 

Period of limitatiou. j 

Time from which period 
begins to run. 

167. Complaining of resistance or 
obstruction to deliveryof possession 
of immovable property decreed or 
sold in execution of a decree. 

^[Thirty days] 

The date of the resistance 
or obstrution. 

168 For the re-admission of an 
appeal dismissed for want of pro- 
secution. 

^[Thirty days] 

The date of the dismissal. 


LEG. REF. 

1 Substituted by Act 21 of 1923 for 

^a)itto" 


by Art. 166. 130 1.0. 708=1931 A. 145. 

On this article, see also 54 C. 493=1927 

0. 818=47 75; 1927 M.W.N. 224; 

55 C. 96=1928 C. 60; 1928 M. 140; 102 

1. C. 543=1927 N. 262 (Setting aside sale 
in msolveney). 54 C. 493 (Court sale by 
Registrar, Calcutta High Court, original 
side — Objection on the ground of wrong 
identification of property) ; 8 P.L.T. 186 
=1927 P. 177 (Setting aside rent sale); 50 
M. 639=1927 M. 394=52 M.L.J. 149; 55 
C. 96=1928 C. 60; 46 C.L.X 579; 6 R. 
490. Application under 0. 21, r. 89, 0. 
P. Code, to set aside sale — Court ordering 
petition to be dismissed as withdrawn — Sale 
upheld in appeal — Fresh application 
to set aside sale — Continuance of earlier 
petition — Extension of time— C. P. Code, 
O. 21, rr. 89 and 90. 40 L.W. 266=1934 
M. 593=67 M.L,J. 189, See also 42 C. 
W.N. 478=1938 C. 352. 

Starting Point. — ^Limitation runs from 
the date of the sale and not the date of 
confirmation pr date of deposit of 25 per 
cent. 17 I.C. 884. See also 1936 P. 558; 
1940 O.W.H. 381=1940 Oudh 261. But 
see 8 O.W.N. 633=132 I.C. 263=1931 O. 
291 (Sale complete only when a declaration 
about a person being the purchaser is 
made and a deposit of i of the purchase 
money is made and not where the bid is 
made). Where property to be sold in exe- 
cution of a decree is self-acquired revenue 
paying land belonging to the judgment- 
debtor and the papers are sent to the Col- 
lector for sale under the Oudh Civil Rules, 
the Collector is acting merely as a sale 
^cer under the directions of the execut- 
ing Court and the Court remains seized 
with the execution and the sale is not com- 
pleted^ until the Court formally accepts 
the bid and declares the purchaser tmder 
9. 21, r. 84, C. P. Code. The starting 
period of limitation under Art. 166 is the 
date on which the Court approves of the 
sale and declares the purchaser. 10 Luch. 
557=153 LC. 719=1935 O. 131. See also 
1938 NX*,L 10. Where no fraud is made 
out, the question of the date of know- 
ledge of the judgment-debtor is irrelevant. 


140 LG. 732=36 C.W.N. 242=1932 C. 627. 
See also 1936 P. 558. Where an execu- 
tion sale is alleged to be fraudulent and 
collusive, the period of taking proceedings 
to set aside the sale, in the case of fraud, 
would be three years from the time when 
the sale took place or when the plaintifi 
knew of the fraud. 74 I.O. 202. Sale 
when complete. 106 I.C. 333=i928 N. 
Ill: 8 O.W.N. 633=1933 O. ^ 291. An 
application to set aside a sale is made in 
time if service of the notice of motion 
is made ivithin time. The fact that it 
comes on for disposal after the time pres 
cribed does not matter. 60 C. 1106=1933 
C. 886. Where a purchaser has actual 
notice of the application to set aside a 
sale, the absence of formal notice is not 
a bai to the maintainability of the appli- 
cation. 60 C. 1106=1933 C. 886. Appli 
cation filed beyond 30 days of sale but with- 
in 30 days of alleged date of knowledge 
of sale — ^Maintainability. 9 Cut.L.T. 84. 

Arts. 166 anp 181. — Official Receiver’s 
application to declare execution sale void — 
Limitation. LL.R. 1942 N. 377=1940 N. 
414. 

Art. 167. — ^Acquiescence in the obstruc- 
tion to previous attempt to obtain delivery 
of possession is no bar to a second appli- 
cation for removal of obstruction, though 
made more than 30 days after the acquies- 
cence in the earlier obstruction. 66 LC. 
722=1921 M.W.N. 698=1921 M. 559. 
The failure of the decree-holder to com- 
plain of obstruction under O. 21, r. 97, C. 
P. Code, within 30 days prescribed by 
Art. 167 is no bar to a fresh application 
for delivery of possession under 0. 21, r. 
95. 24 I.C. 512. See aUo 1933 N. 369; 

161 LC. 524=1936 S. 11=30 S.L.R. 290. 

Art. 168. — ^Where no date is fixed for 
the hearing of an appeal and no notice is 
given to the parties of any date for which 
the hearing has been fixed, an order dis- 
missing the appeal for default is without 
jurisdiction. 1^4 L. 279. The limitation 
allowed to a party seeking to set aside an 
ex parte order dismissing his appeal in 
default, runs from the date of the order 
and not from the date of the knowledge. 
The inherent power of the Court to break 
through the provisions of sec. 3 of Lirni- 
tation Act cannot fee invoked to enable it. 
1 L. 363=58 LC. 789. Assuming that an 
application under sec. 151, C. P. Code, lies 
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Description of application. | 

Period of limitation. 

Time from which period 
begins to run. 

169. For the re-hearing of an 
appeal heard ex parte. 

^[Thirty days] 

The date of the decree in 
appeal or, where notice of the 
appeal was not duly served, 
when the applicant has know- 
ledge of the decree. 

1/0. For leave to appeal as a 
pauper. 

^[Thirty days] 

The date of the decree ap- 
pealed from. 

171. Under the Code of Civil Pro- 
cedure« 1908, f r an order to set 
aside an abatement. 

[Sixty days] 

The date of the abatement. 

172. Under the same Code by the 
assignee or the receiver of an insol- 
vent plaintiff or appellant for an 
order to set aside the dismissal of a 
suit or an appeal* 

^[Sixty days] 

The date of the order of 
dismissal. 

173. For a review of judgment 
except in the ca«es provided for by 
Art. 161 and Art. 162 

Ninety days 

The date of the decree or 
order. 


LEO. BEE. 

1 Substituted by Act XI of 1923 for 
"Ditto"^. 


for the re-admission of an appeal dismis- 
sed for want of prosecution, there is no- 
thing in the terms of Art. 168 to exclude 
such aai application from the operation of 
the article. 13 Luck. 4252R1937 O.W.N. 
743—1937 Oudh. 426. An application for 
restoration of an appeal which has been 
dismissed for default of prosecution is 
governed by Art. 168 and sec. o has no 
application to such a case . 142 I.C. 185 

=1933 E. 96. Where an appeal is dismis- 
sed for non-appearance of the appeUant 
under O. 41, r. 17, C. P. Code, the only 
course open to the appellant is to have 
it restored under O. 41, r. 19, within the 
period of 30 days prescribed by Art. 168 
and Court cannot exercise its inherent 
powers. 47' 3M 171=45 M.L.X 813=1924 
M. 114, There is no distinction in prin- 
ciple or substance between an appeal dis- 
missed on the day fbsed for the hearing for 
default in payment of process-fee under 
O. 41, r. 18, and an appeal dismissed be- 
fore the hearing for default in payment 
of process-fee or of the costs of preparing 
the paper book. They stand upon the same 
footing and an application to restore an 
appeal in the one case is ejmdem generis 
with similar applications in the other cases. 
In each instance the appeal is dismissed 
for want of prosecution, and Art. 168 ap- 
plies. 8 E. 380=127 I.C. 161=1930 E. 
228 (I’.B.). An application for the res- 
toration of an appeal dismissed for failure 
to furnish security for costs is governed 
by Art. 168. 1931 M. 813=61 M.L.J. 618. 
Even if Art. 168 does not apply, such an 
application ought to be made within a rea- 
sonable time, and by analogy should be 
made within 30 days. 40 I.C. 234=28 C. 
L.X 163. 


Aet. 169.— See 61 M.X.X 920=134 I.a 
1202=1931 M. 813 cited under Arx. 164 
as to substituted service being due ser- 
vice. The expression ‘‘notice of appeal” 
in Art. 169 should be taken to mean notice 
(actual or constructive) of the date on 
which the appeal is disposed of and not 
the filing of the appeal. 42 P.Li.E. 38= 
1940 Lah. 49. 

Quaere . — Whether the expression "notice 
of appeal” in Art. 169, refers to first no- 
tice as regards the appeal having been 
filed or to the subsequent notice as to the 
dates fixed for hearing, see 1933 L. 882 
=35 P.L.E. 1946. 

Art. 170 . — X memorandum of appeal 
unstamped and presented along with a 
pauper petition cannot, if it is stamped 
subsequently after the period of limitation, 
and after the pauper petition is dismissed, 
he treated, as an appeal filed on the day 
on which the memorandum was filed and 
is therefore barred. 22 I.O. 884. See 7 
P. 827=1929 P. 31, for memo, of cross- 
objections m forma pauperis in appeal. 

Art. 171. — ^Where one legal reprcsenta 
tive of a deceased party is brought on re- 
cord in time, there is no bar by time if 
others are brought in subsequently. 13 
I,C. 313=22 lVr.L.X 169 (3 A. 517; 12 B. 
48, FoE.). 

Art. 173. — An application for a review 
of a decree of the High Court must be 
presented within 90 days of the decree and 
every day’s delay over that period must 
be dulv accounted for. 32 I.C. 100=3 
L.W. 244. See also 1928 B. 308=52 B. 
434=30 Bom.L.E. 668 (Subsequent legu- 
lation not a ground for review). 1929 A. 
485=121 1.0. 552. The fact that the 
judgment-debtor had no knowledge of the 
order makes no difference. It is open tu 
the judgment-debtor in such a case to ap- 
ply under sec. 5 for an extension of the 
period of limitation, if in fact he could 
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Description of application. 

' riod of limitation. 

Time from vhich period 
begin<i t run 

174 For the issue of a notice 
under the same Code, to show cause 
why an> payment made out of Court 
of any mon«-y payable under a derre 
or any adjustment of t^e decree 
should not be recorded as certified 

^[Ninety days- 1 

When the paxment or ad-- 
just ent is made. 

175. For payment of the amount 
of a decree by instalments. 

Six months 

The date of the decree 

176 Under the same Code to have 
the legal representative of a deceas- 
ed plaintiff or of a deceased appel- 
lant made a party. 

®[ Ninety days] 

The date of the death (‘f the 
deceased plaintiff or appellant. 


LEG. REP. 

1 Substituted by Act XI of 1928, see. 2 
and Sch. I, for “Ditto”. 

2 Substituted by Act XXVI of 1920, sec. 
2, for “Ditto”. 


proTe that he had no knowledge. 1929 A. 
485. Under Art. 173, 90 days’ time is 
allowed to the petitioners for review from 
the date of their knowledge, but the con- 
tention that, where the knowledge is after 
that period, there is no period prescribed 
by the Limitation Act and Art. 181, at 
most applies is wrong. 119 I.C, 99=1929 
A. 545. Art. 173 is not attracted to an 
application for review of ^ the order of an 
appellate officer exercising his functions 
under the provisions of the Bengal Agri- 
cultural Debtors Act. In such cases it is 
left to the discretion of the appellate offi- 
cer himself to entertain the application 
for review at the time when it is presented 
to him. 48 O.W.K. 492. 

Art. 174. — ^Art. 174 is applicable only to 
a case where the judgment-debtor seeks to 
inform the Court of a payment alleged to 
have been made by him out of Court to 
the decree-holder. Article does not apply 
to an application by the decree-holder 
himself. 1922 C. 30=26 C.W.N. 529=35 
C.L.J. 71; 15 L. 910=1935 L. 194 (2). 

See also 1939 All. 581; 1936 P. 270=15 
P. 422=17 Pat.L.T. 195. This rule would 
apply whether the payment pleaded is 
sought to be proved against the decree- 
holder or his assignee. 56 A. 694=1934 
A.L.jr. 198=1934 A. 209. In cases where 
fraud is alleged, the judgment-debtor must 
so inform the Court and protect himself, 
but he cannot be allowed to evade the pro- 
visions of Art. 174 and obtain a decision 
not properly coming under sec. 47. 13 

LC. 424=16 C.W.N. 396. The judgment- 

debtor has his remedy by a suit properly 
framed. 16 C.’W.N. 396. Agreement not 

to sell property in execution of sale — Sale 
^ ^o^itravention of — ^Application to set 
aside on the ground of “fraud” — ^Limita- 

763=40 L.W. 622=1935 
2d 7 (1). A mortgagor can claim an account 
ox receipts and disbursements of income 


of the mortgaged property during the 
time the mortgagee was in possession under 
the decree. 38 I.C. 675=39 M. 1026. An 
application by a judgment-debtor to re- 
cord satisfaction of decree made by him 
more than three years from the date of 
the revised decree against him is barred, 
even though it may be within three months 
from the date of the revised decree as 
against other defendants. 31 I.C. 917. 
See also 1929 A. 674=115 1.0. 139; 1935 
M. 681=69 M.L.J. 77. Where under the 
terms of an agreement for an adjustment 
there would be no adjustment until and 
unless the judgment-debtor is ready to pay 
the whole of the agreed sum in one pay- 
ment, and the judgment-debtor would not 
be entitled to apply for the adjustment 
to be certified until the amount is tendered, 
the agreement does not become an adjust- 
ment until tender is made, and limitation 
for an application to record adjustment 
therefore commences only from the date 
of tender and not from the date of agree- 
ment. I.L.R. (1943) 1 Cal. 195=1943 Cal. 
634. 

Art. 175. — The date of the decree is not 
a termwms a quo of an execution applica- 
tion if there is an agreement between the 
parties altering the date. 1923 L. 381. 
On this article, see also 58 I.C. 393=1921 
P. 340. Where an appeal is preferred, the 
date of the appellate decree is the starting 
point, even though the appeal is dismis- 
sed. 135 I.C. 858=1932 R. 54. 

Art. 176. — Neither Art. 176 nor Art. 177 
applies to a case where the deceased is- 
neither plaintiff nor an appellant nor a 
defendant nor a respondent, but is merely 
an applicant or opponent, in a proceeding 
which is instituted as a preliminary step 
to the filing of a suit or of an appeal. 
28 S.LJ8;. 150=148 I.C. 819=1934 S. 36. 
Where on the death of a sole plaintiff be- 
fore trial, the Court dismisses the suit for de- 
fault of appearance, the order is unsus- 
tainable, and it is open to the legal repre- 
sentative of deceased plaintiff to apply 
within the time prescribed by Art. 176, to 
be made a party. 40 I.A, 151=35 A. 331 
=25 148 (P.C.). Amending Act 

(XXVI of 1920) is not retrospective. 36 
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DeS' ripiion of application. 

Peritid of limitaiioi . 

1 

1 Time from which period 

1 begins to run. 

l77. U?.dtr tic same Code to 
liavt the legal rep • entalive of a 
deceased detendant or o a deceased 
.respoi.d nt made a parly. 

^[Ninety days] 

The date of the death of the 
dccea‘^ed defendant or respon- 
enr. 

178. Under the samt Code for the 
filing in Court of an avard in a suit 
made in any imtie* refn red 0 , ^ 

*[Six months] 

1 he date of the award* 


LEG. EEE. 

1 Substituted by Act XI of 1923, see. 2 
and Seh. I, for ^Ditto’. 

2 Substituted by Act XXVI of 1920- for 
^TOtto”. 


C. L.J*. 263=1922 C. 491. An application 
under O. 22, B. 3 to bring on record the 
legal representative of a deceased appel- 
land is governed by Art. 176 and sec. 6 
does not apply to such an applicalion. 35 
I.C. 438. Two rival claimants — ^Appliea' 
tion of one in time — Other’s application 
barred. The latter cannot continue suit 
revived by the former. 104 I.C. 398=1927 
X. 343. Death of plaintiff — ^Legal repre- 
sentative living in different province pre- 
senting application to be made party on 
knowing of death — Ordinary period of 
limitation can be extended. 1929 L. 634 
=119 I.C. 759. See also 1940 O.A. 518. 

Art. 177 . — See 28 S.L.E. 150 noted under 
Art. 176. The period of limitation was 
originally six months under the article. 
Act XXVI of 1920 sought to reduce the 
period to 90 days in the case of both Arts. 
176 and 177 but amended only Art, 176 
and left the words ^^ditto” in Art. 177 
alone to denote the altered period of limi- 
tation under Art. 176 above. This led to 
some conflict of decisions as to which, see 
1923 B. 294; 1924 C. 74=50 C. 549; 1922 

D. 211 ; 62 I.C. 52, The Amending Act 

XI of 1923 made the position clear by sub- 
stituting ^^Ninety days” for the "ditto”. 
See 4 L. 367 =1924 L. 65. Art. 177 has 
no application to execution proceedings. 10 
1.0. 405 (2); 11 P. 546=1932 P. 222; nor 
to forma pauperis enquiry. 116 I,C. Ill 
(2) =1929 S. 136; but applies to an appeal 
against an order in execution proceedings; 
if in such an appeal a lespondent dies and 
his legal representative is not brought on 
record within the time limited, it would 
abate. 151 I.C. 777 (1)=40 L.W. 623 = 
1934 M. 664 (1). Applications to bring on 
record the legal lepresentati'ves of a deceas- 
ed person are governed bv Art. 177 and 
not Art. 181: 55 M. 1006=1932 M. 574 

=63 M.L,J. 827. Where a suit was dis- 
missed for default but the order of disims- 
sal was subsequently set aside, and, during 
the interval, some of the defendants died, 
an application for impleading their ^ heirs, 
after three months of the deaths of the 
defendants but within three months of 
the date of the restoration order could be 


entertained. 15 R.D. 476=12 L.R. 237 
(Rev.). The limitation Act does not apply 
to proceedings under the Companies Act"; 
when^ a member against whom an applica- 
tion is made for an order for the balance 
of contributions due from him dies pending 
the application, it is not necessary that 
his heirs should be substituted within 90 
days as prescribed by the Limitation Act. 
The matter of the liability of the legal re- 
presentatives is governed by sec. 160 of 
the Companies Act and on the death of 
the member the liability automatically falls 
upon the representatives. 19 Pat.L.T. 
214=1938 Pat. 287. 

Art. 178: (as ameotied by Arbitration 
Act X OF 1940) — AppriiOABiuTY . — Art 178 
as amended by the Arbitration Act X of 
1940, is clearly intended to apply to those 
cases where a party to the arbitration pro- 
ceedings applies for the filing of the award 
in Court. It is not intended to apply to 
an arbitrator filing an award in Court'. An 
pbitrator who applies for filing an award 
in Court seeks no relief from the Court for 
himself or against anybody. The arbitra- 
tor in applying for the filing of an awaid 
in Court is performing a mere ministerial 
act at the request of a party to the arbit- 
latiott or by the order of the Court. He 
has no inteiest in the award apart from 
his fees and charges. The legislature 
never intended that Art. 178 should apply 
to an application for the filing of an 
award in Court by an arbitrator. I.L.R. 
(1942) Kar. 466=1943 Sind 33. See also 
1945 Bom. 417. The period of limitation 
provided by Art. 178 refers to an applica- 
tion made to the Court under the Arbitra- 
tion Act by a party to an award to obtain 
an order directing th.e arbitrator to file 
the award. It does not apply to an award 
which had already been filed in Court, al- 
though it was in fact filed more than 
ninety days after notice of it had been 
served. I.L.R. (1942) 2 Cal. 69=1942 Cal. 
542. The time for an application to file 
the award begins on the date the award is 
delivered to the parties and not the date 
of signatures by ^be arbitrators. 48 I.C. 
711. An application to file an award be- 
yond 6 months after date of its being 
^veii, is barred under Art. 178. Sec«?. 5 
and 12 do not save limitation. 38 A. 85 
=31 I.C. 899. An arWtrator’s award does 
not become invalid merely because it has 
not been made rule of* the Court within 
the prescribed xieriod of limitation. 1939 
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Description of application* 

Period of limitation. 

Time from which period 
begins to run, 

179 B> a person desiring to appeal 
under the ^[Code of Civil Procedure 
1908] to His Majesty in Council for 
leave to appeal. 

^[Ninety days] 

The daie of the decree 
appealed from. 

180. By a purchaser of immovable 
p operty ai a sale in execution of a 
decree for delivery of possession. 

Three years 

When the sale becomes abso- 
lute. 


LEG. BEE. 

3 Substituted by Act X of 1940. 


O. 51 (1). An application under para. 20 
of Sch II, C, P. Code, is not the only re- 
medy open to a person in whose favour the 
award is made. He can tile a regular suit 
in which case Art, 178, does not apply. 
1935 L. 134. Art. 178, does not apply to 
the filing of the award by the arbitrator. 
The arbitrator does not make an application 
to the Court when he files his award and in- 
timates to the Court by his letter that he 
has made the awaid and that award should 
be taken on file. It is only when such an 
application is made by a party to the refer- 
ence that the application of Art. 178 is 
attracted. 47 Bom.L.E. 317=1945 ^ Bom, 
417. An application filed along with an 
award for making it a rule of the Courr is 
not governed by Art. 178. 46 P.L.R. 232 

=1944 Lah. 398. 

Aet. 179.— In cases of application for 
leave to appeal to His Majesty in Council, 
the time for obtaining copies can be dedu^ 
ted for purposes of limitation. 1 P. 429 — 
3 P.L.T. 289=1922 P. 255. See also 105 I. 
0. 852=1928 N. 63. Application for leave 
to appeal in a case imder the Income-t^ 
Act is also within the article. 59 C. 251= 
36 C.W.N. 127=1932 C. 587. Where there 
are two cases, two applications must be 
filed. Where only one is filed in time, the 
party cannot file another out of time. 140 
LC. 70=1932 L. 441. Application for 

leave to appeal against an order calling for 
can be made within 20 days from 
the final decree in the case. 35 Bom.L.R. 
415=1933 B. 251=145 I.C, 258. See also 
1941 Pesh. 3 (application to file award 
under Arbitration Aet, Art. 181 and not 
Art. 178 applies). According to the word- 
ing of Art. 179, the time should count from 
the date of the decree appealed from. 

Though a review application may be regar- 
ded as continuing the proceedings in^ view 
of sec. 14, Limitation Act and that limita- 
tion should begin when it is dismissed; it 
caxmot be said that the tme must be com- 
pu*ed from the date of the receipt of the 
information of the dismissal of the review 
application. 1945 A.W.B. (Eev.) 203 (2)= 
1945 R.I). 405. In a case where an appli- 
cation for the review of a judgment sought 
to be appealed .against is summarily rejec- 
ted, obviously, because the grounds did not 
come in any ^ay within the grounds pres- 


cribed by law to justify a review, the time 
so taken, cannot be excluded in computing 
the period of limitation for an application 
for leave to appeal to Privy Council against 
the said judgment. 1941 A.W.E. (Eev.) 
1090=1941 O.A (Supp.) 880. 

Art. 180. — Where an auction-sale was 
confirmed before the Limitation Act of 
1908, but the application for possession was 
made after the coming into force of the 
Aet, the application is governed by Art. 
380 and is barred, if not made within three 
years from the date when the sale became 
absolute. 27 I.C. 420. An application for 
delivery of property sold in Court-auction 
should be made within 3 years from the 
date when the sale becomes absolute. In 
const luiug the meaning of words “when the 
sale becomes absolute” in Art. 180, regard 
must be had not only to the provisions of 
0. 21, E. 92 (1) but also to the other mate- 
rial sections and orders of the Code includ- 
ing those which relate to appeals from 
orders made under O. 21, E. 92 (1). Where, 
therefore, there is an appeal from an order 
of the Judge disallowing the application to 
set aside the sale, the sale will not become 
absolute within the meaning of Art. 180, 
until the disposal of the appeal, even 
though the Judge may have confirmed the 
sale, as he was bound to do when he decided 
to disallow the above-mentioned application. 
(1932 C. 75 Eev.; 56 0. 608, Overr.) 61 I. 
A. 248=61 0. 945=1934 P.C. 134=67 M. 
L.J. 79 (P.C.); 62 C. 66=1935 0. 333. An 
application by a decree-holder purchaser for 
delivery of possession of the properties 
purchased by him in Court-auction is not 
an application to execute the decree and is 
governed by Art. 180. 32 I.C. 993 (1)=3 

L. W. 191; 103 LC. 335=1927 N. 294. See 
also 7 L.W. 16=43 1.0. 155. Application 
jmder O. 21, Er. 90 and 92 — ^After statn- 
lory period — Sale partially set aside — -Ap- 
plication by purchaser for possession — ^Limi- 
tation — Suspension of. See 43 M. 185=54 
LC. 66=38 M.L,J. 1 (F.B.). See also 1941 
Pesh. 10. Revival of prior proceedings. See 
25 L.W. 108=1927 M. 391. See aUo 65 

M. L.J. 305=1933 M. 745 foUowing 50 M. 
L.J. 215. 

An application for possession made by 
the decree-holder purchaser in a collector 
sale nearly ten years after the confirmation 
of the sale, is barred by limitation, whe- 
ther Art. 180 or 182, applies to such a case. 
1945 N.L.J. 167. 
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Description of application. 

j Period of limitation. 

1 Time from which period 
begins to run. 

181. Applications for which no 
period of limitation is provided cbe- 
where in this schedule or by section 
48 of the Code of Civil Procedure 
1908. 

^[Three years] .. | 

j 

When the right to apply 
accrues. 


LEO. KEF. 

1 Substituted by Ac^XI of 1923, see. 2 
and Sch. I, for *T0itto”. 


AET. 181: CONSTRUCiTION OF Aeticle. — 
The expression ^^right to apply” in Art. 181 
should not be rigidly construed. 18 N.L. 
R. 58=1922 N. 217. Art. 181 does not ap- 
ply to an. application under sec. 16 of the 
Telegraph Act, such an application being in 
the nature of a plaint. I.L.K. 1943 Lah. 677 
=44 P.L.B. 275=1942 Lah. 186._The ex- 
pression ^‘when the right to apply accrues” 
in Art. 181, means ^Vhen the right to ap- 
ply first acciues.” Hence where in a ease 
there is no option contained in a decree, the 
limitation under Art. 181, for an applica- 
tion for preparation of a final decree under 
B. 5 of O. 34, C. P. Code, runs from the 
date when the plaintiff or applicant be- 
come first entitled to make the application. 
I.L.B. (1946) A. 570=1946 A. 360. 


Applicability op Article — General. — 
Art. 181 is a residuary article adapted to 
many different classes of applications. The 
words in the third column are only the^ ex- 
pression of a broad common law principal- 
They have to be interpreted and applied 
according to the substance of each case. 60 
C. 19=1933 0. 251. As to the scope of the 
article, see 8 Pat.L.T. 28=1926 P. 397. 
Art. 181 applies to all applications for 
7Yig, TriTt g; of which the 0. P. , Code 
authority and to no others. 1 L. 187—55 
1.0. 820; 102 I.C. 543=1927 N. 262; 39 
I.C, 653 (P.); 55 A. 912=145 T.O. 893- 
1933 A.L.J. 1203=1933 A. 789 (P.B.). The 
preparation of a decree-sheet in a partition 
suit is merely a ministerial act to which the 
provisions of Art. 181 do not apply. 188 
I.C. 577=42 P.L.R. 148=1940 Lah. 202. 
Order for final decree for partition— -Ap- 
pUeatioii offering to file stamp paper to 
have final decree engrossed on it is not sub- 
iect to limitation. 13 Luck. 135— 193 1 
Oudh 409. See also BIT I.C. 123—12 LAV. 
535. (Act applies only to applications 
under C. P. Code). But 
60 I. A. 13=64 M.L.J. 403=1933 P.C. 63 
(PC.) in which the question as to the 
plicability of the article to appli^tions by 
the Liquidator under Art. 186, Companies 
Act, was doubted. Art. 183 applies to aU 
applications to Civil Court,^ unless they are 
governed by some other article or provision. 
1928 N. 194. In determining whether the 
article applies, the substance of the appl^a- 
tiou and not its mere form is to be looted 
to. 49 A. 276=25 A.LJ. 201=192. A. 16 
See also 19 N.LJ'. 101 (appUeation 


under sec. 62 C. P. Tenancy Act). Where 
a sale is void ab initio for want of jurisdie* 
tion, it is not necessary for an applicant to 
ask the Court to order the purchaser to deli- 
ver back to him the property on the ground 
that he had obtained no title to it. Where 
the applicant makes such an application, it 
is governed by Art. 181 and not by Art, 
166, and the mere fact that he has also 
asked for setting aside the sale will not 
affect the natuie of the application. 1937 
B. 126. See 19 P. 393=1940 Pat. 303; 
1936 Pat. 496; I.L.K. (1938) 1 Cal. 280= 
3938 C. 113=42 C.W.N. 87; 1940 Pat. 192. 
A decision given under sec. 152, C. P. 

Code, granting an application for amend- 
ment of a deciee is an order and not a de- 
cree. Hence, an application to set aside 
such an order is governed by Art. 181 and 
not by Art. 164. 145 I.C. 823=1933 B. 

261. The Limitation Act provides periods 
with reference to suits, appeals and appli- 
cations, the last being matters arising out 
of suit. It has no application to proceed- 
ings in insolvency. 29 I.C. 168=17 M.L.T. 
347. See also 60 I.C. 123=12 L.W. 535; 
52 I.C. 188; 1924 L. 331. Art. 181 governs 
application for an order absolute under sec. 
89, T. P. Act, and limitation commences on 
the date of the appellate decree. L.B. 3 P.C, 
174 (P.C.). An application for making con- 
ditional decree passed by consent absolute 
would be governed by Art. 181. 1923 A. 20. 
An application under see. 26-J of the B. T. 
Act governed by Art. 181. 38 C.W.N. 50= 
1934 C. 396. See aUo 1937 B.D. 509 (Agra 
Tenancy Act). Whether article applies for 
leave to appeal to His Majesty in Council 
from a criminal appeal decided by High 
Court. 38 C.L.J. 406=1924 0. 338. An 
application for leave to appeal to Privy 
Council m a case under the Laeome-tax Act 
is governed by Art. 179 rather than Art. 
181. 59 C. 251=139 I.C. 236=1932 C. 587. 

Application for recording part-payment and 
for execution as regards balance. 26 C.W. 
X. 529=35 C.L.X 71=3922 C. 30. A cer- 
tification by the judgment-debtor under O. 
21, B. 2, C.‘ P. Code, is an application under 
Art. 181, whereas one by the decree-holders 
cannot be held to be such. For the latter, 
there is no period of limitation. 15 Pat. 
L.T. 457=1934 P. 380. See also 1936 ISTag. 
281. The law does not require any appli- 
cation being made to bring on the record 
the legal representatives of a judgment- 
debtor and an execution application against 
them is not barred, merely because no ap- 
plication to substitute the legal representa- 
tives is made within three years of the 
death of the judgment-debtor. 1934 L. 55. 
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Whether Art. 181 applies to an application 
to enforce an injunction under O. 21, R. 32, 
'C. P, Code, or whether there is no limita- 
tion for it. 46 C. 103=45 I.C. 864. See 
also 162 I.C. 303=1936 L. 334. Applica- 
tion for substitution by assignee of preli- 
minary decree. 20 I.C. 685=18 C.W.N. 
450. Application to bring on record the 
legal representatives of a deceased person 
is governed by Art. 177 and not Art. 181. 
o5 M. 1006 = 1932 M. 574=63 M.L.J. 827. 
Where a person is not a party to a suit or 
appeal, but on his death his legal represen- 
tative is sought to be impleaded. Art. 181 
applies and not Art. 177. 1924 L. ^ 316. 

Where properties are sold in execution of 
an ex parte decree, and the ex parte decree 
is subsequently set aside, an application to 
set aside the execution sale is governed by 
Art. 181, and limitation starts from the date 
when the ex parte decree was set aside. 43 
B. 235=48 I.C. 130. Art. 181 and not 
Art. 165 appHes in case of an application 
by a judgment-debtor for restoration of 
immovable property delivered in execution 
proceedings in excess of what has been de- 
creed by the Court. 42 M. 753=37 M.L. 
J. 340 (F.B.). Also to objection to execu- 
tion proceedings (wrongful delivery). 4 
Luck. 209 = 1929 O. 76. An application to 
set aside an attachment and sale in execu- 
tion, by the Judgment-debtor who continued 
in possession is governed by Art. 181. The 
right to apply accrued, not from the date 
of sale, but from when the notice of attach- 
ment served on him was returned. 133 I.C. 
858=33 Bom.L.R. 781=1931 B. 446. Where 
there is an obstacle to the execution pro- 
ceedings, for instance, possession of the pro- 
perty by a third party, as soon as that obs- 
tacle is swept away by a Court of compe- 
tent jurisdiction declaring the title of the 
judgment-debtor xo the property as against 
that party, the duty again arises upon the 
decree-holder to take execution proceedings 
within three years notwithstanding the fact 
that that party has filed an appeal. 40 P.L. 
R. 481=1938 Lah. 695. See also 1936 Sind 
11. An application by the Oflieial Receiver 
for having a transfer made by the insolvent 
avoided is not governed by Art.^ 181. The 
article applies only to applications made 
under C. P. Code. 60 I.C. 123=12 L.W. 
535: 55 I.C. 820=1 L. 187; 1927 K. 262. 
1940 ]Sr.L.J. 505. But see 1924 L. 331. 
Art. 181 will apply only when there are defi- 
nite circumstances excluding Art. 182. An 
oral agreement by the decree-holder to give 
time to the judgment-debtor made out of 
Court, which is not proved, does not make 
Art._ 181 applicable and does not give a 
fresh starting point for limitation, 114 I, 
G. 894=1929 A. 606. The mere certifica- 
tion by the decree-holder of a payment 
made to him out of Court by the judgment- 
debtor under O. 21, R. 2 (1) is not an ap- 
plication -under Art. 181, even though such 
certificati6fi is termed an application and ts 
fom of k petition. 56 LA. 30=3 
6M=114 tA 581=^1929 P.C. 19= 


56 M.L,J. 233 (P.C.). A petition for re- 
view of an order confirming an execution 
sale is governed by Art. 181; 116 I.C. 65= 
1929 N. 305. Where a preliminary decree 
for partition has been obtained, the right 
to get it made absolute accrues on the date 
when such decree is obtained and the limi- 
tation is 3 years from such date. 112 LC, 
205=1929 0. 117. In a partition suit, after 
the preliminary decree, the Court is bound 
to proceed further and to appoint a Com- 
mssioner to actually partition the property, 
and on the report of the Commissioner, if 
accepted, to pass a final decree. So, an ap- 
plication in a parition suit after the preli- 
minary decree was passed for the appoint- 
ment of a Commissioner is not subject to 
Art. 181 or any rule of limitation. (22 C. 
425 and 53 M. 378, Eel. bh.) 146 I.C. 201 
=1933 Pesh. 101 (2). For purposes of limi- 
tation under Art. 182 the date of the decree 
in a partition suit must be taken to be the 
date on which the order for drawing up the 
final decree was passed and not the date 
on which the necessary stamped paper for 
drawing up rhe decree was supplied by the 
decree-holder. 1940 Lah. 337. Where in a 
partition suit an order for drawing up final 
decree is passed and the judgment-debtor 
has disputed the adequacy of the stamped 
paper supplied by the decree-holder, the 
period which is taken up in getting final 
decision • on the point by the High Court, 
should in any case be deducted as the de- 
cree-holder could not get a decree drawn 
up owing to the dispute raised by the judg- 
ment-debtor and his cause of action for 
execution should therefore be taken as sus- 
pended. 1940 Lah. 337. See also 41 Bom. 

L. R. 921=1939 B. 454. Art. 1^81 applies 
only to applications to Court for "exercise of 
acts and powers which the Court is not 
bound to perform s^io motu. An application 
for the exercise of purely ministerial func- 
tions which the Court has no discretion to 
refuse is not within the article. 1933 Pesh. 
101 (2); 1940 Lah. 202; 1937 O.W.K 124 
=1937 Oudh 409=13 Luck. 135. ^Decree 
to be drawn up on production of succession 
certificates^^ — Judgment specifying no date 
within which to produce the certificate — 
Right to produce succession certificates, and 
apply for drawing of decree not barred by 
Art. 181. 33 Bom.L.R. 618=134 LC. 694= 
1931 B. 407. An application by transferee 
of Court auction-purchaser to recover posses- 
sion falls under this article. 51 C.L.J. 560 
=1930 C. 586. Art. 181 has no application 
to an application made to the 
High Court in revision of an order of a 
Criminal Court of infeiior jurisdiction nor 
to civil revision petitions. 1930 O. 401. An 
application in a pending ease is not govern- 
ed by Art. 181 and is in fact not subject 
to any rule of limitation. 53 M. 378=59 

M. L.J. 102. Where the original decree was 
capable of execution but the decree-holder 
sought to take advantage of a slight error 
in orthography and applied to execute the 
decree after an application* for amendment 
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had been granted eos parte, held, that the I.L.B. (1937) A. 481=^1937 A. 285, Where 
first decree was capable of execution and the appeal was dismissed for want of pro- 
that the decree-holder could not claim an seeution, time would run from the date fix- 
enlarged period of limitation because of the ed for payment in the preliminary decree, 
application for amendment. 27 AX.J. 427 But where the appeal is formally brought 
=115 I.C. 118 (2) =1929 A. 253. An ap- before Court and is withdrawn and dismiss- 
plication under O. 21, R. 50 (2), 0. P. Code- ed, the order dismissing the appeal amounts 
is not an application for execution of the to a decree and time would run only from 

decree within the meaning of Art. 182 and, the date of the appellate order. 64 M.L.J. 

consequently, is governed by Art. 181 and 695=1933 M. 442=143 1.0. 412. Se^ also 
the commencement of the period of limita- 1934 M. 65=38 -L.W. 946=66 M,L.J. 24. 
lion is the date of the decree. 122 I.C. 392 Art. 181 applies to an application under 0. 

=1930 S. 180. Where an execution sale 34, R. 5 of the C. P. Code, for a final de- 

was impeached on the ground that it was a cree in which preliminary decree was passed 
nullity, held, that the application was gov- after passing of the present Code. 45 I.C. 
erned by Art. 181, not Art, 166. 11 Lah. 76=7 L.W. 438. See also 6 P. 24 (P.C.); 

L.L 457=1930 L. 17j 132 I.C. 493=1931 50 P. 730=1927 B. 32^ 1927 A. 305; 30 

L. 586; 151 I.C. 244=1934 A.L.J. 859= Bom.L.R. 724=1928 B. 323; 1938 O.W.N. 
1934 A. 314. On this point, see under Art. 360=1938 Oudh 112; (1942) 1 M.L.J. 532. 
166. See also 1940 M. 566= (1940) 1 M.L. (Compromise decree); 48 1.0. 185=35 M.L. 
.7. 537 (application under C. P. Code, O. 21, J. 507; 48 I.C. 732=35 M.L.J. 194; 56 I. 
Rr. 86 and 87); 46 L.W. 280=1937 Mad. 0. 563. Applications for final decree are 
779 (application under C. P. Code, O. 21, applications in the suit itself and not exe- 

R. 93). Where, in case of an instalment de- eution applications and Art. 181 applies to 

cree, an application has been made after them. 1922 M. 65=42 M.L.J, 51. See also 
some instalments have faUen due, the appro- 42 B. 309=46 I.C. 107; 19 O-W-N. 473 ; 42 C. 
priate article is Art. 182 (7). Art. 181 has 294; 1929 A. 677; 16 I.C. 799=14 M.L.T. 

no applicatioji to such a case. But so far 194; 15 I.C. 732; 18 A.LJEt. 58=^1922 N. 

as default clause is concerned. Art. 181 217; 54 1.0, 323 ; 47 1,0. 206=21 0.0. 176. 

would apply and the remedy for^ the en- Application for final decree in mo^gage 
forcement of the default clause in the in* suit — ^Delay in maMng — Courtis discretion to 
stalment decree is time barred, after the excuse under see, 5. See see. 5 supra. 68 
expiry of three years from the^ default in M.L.»]r. 665 (P.C.). See also 166 I.C. 828 
payment of instalments maMng*- whole (application for personal decree in mort- 
amount due. The decree-holder cannot in gage suit). Where the next friend of the 
such a case claim the recovery of future minor plaintiff died after the passing of a 
instalments, merely because in some future preliminary decree in his favour, and the 
years there has been a default in the pay* plaintiff applied for a final decree within 
ment of the agreed successive"' instalments. 3 years of his attaining majority, held, that 
FTis lemedy to recover the instalments as sec. 6 of the Act had no application, that 
and when they fall due is however not bar- the suit was kept in abeyance and that the 
red by the default clause. 56 A. 921=149 application for final decree was maintaina- 
1.0. 598=1934 A.L.X 772=1934 A. 534. ble and was within time. 37 a.W.N. 184= 
Preliminary mortgage decree— Provision for 144 I.C. 768=1933 0. 508=53 LA. 197= 
instalments — ^Default clause giving decree- 1926 P.C. 93=51 M.L.J*. 781. Appeal against 
holder right to apply for sale for all instal- preliminary mortgage decree filed without 
ments remaining due — Ho payment made— stamp and subsequently withdrawn — ^Appli- 
Application for final decree five years after cation ^ for final decree — Starting point of 
preliminary decree is not barred — ^Every de- limitation, 25 P. 432=225 I.C. 256. Where 
fault gives rise to a fresh cause of action, an application for a final decree was ad- 
LL.R. (1942) M. 770=1942 M. 581=55 L. journed sine die on the defendants attorney 
W. 276= (1942) 1 M.L.J. 632. Award under stating that the defendant had become in- 
the Co-operative Societies Act (H of 1912) sane and the defendant subsequently died, 

Enforcement — Sale and confirmation — an application made for a fina.! decree after- 

Application for delivery of possession after wards, serving notice of it on the heir of 

three years from the date ox confirmation — the deceased defendant could be treated as 

Barred by limitation. 57 L.W. 399=1944 a continuation of the earlier one for pur- 

M.W.H. 526=1944 Mad. 434= (1944) 1 M. poses of limitation. 37 O.W.K. 583=1933 

L. J. 492. 0. 816. Preliminary mortgage decree in 

Special Cases — Mortgage Decjree. — terms of compromise — ^Provision for instal- 

Where a preliminary mortgage decree for ment payment— Default — Application for 

sale was taken up in appeal to the High decree under O. 34, B. 5 — Time runs from 

Court, the period of limitation for an ap- the date of default in payment of an in- 

plication for final decree runs from the stalment. The fact that three years have 

date of the High Court decree. 21 AX.X elapsed from the date of the preliminaiy 

526=^1924 A. 99; 25 A.L.J. 78=54 LA. 52 decree is immaterial. 130 LO. 487=1931 

=8 L. 253=1927 P.C. 25=52 M.L.J. 366 A. 340. Usufructuary mortgage — Eedemp- 

(P.O). See also 20 A.L.J. 580=1922 A. tion — Pre l i min ary decree — Mortgagors 

446; 20 A.L.J. 640=1923 A. 22 (1); 1930 right to deposit amount and ash for dell- 

M. 356 (2); 1930 M. 353=58 MXJ* 207; very of possession-— limit of time for exec* 

C. C. M.— 455 
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cise of. See (1945) 2 M.L.J. 239. Mort- 
gage — Ea: parte preliminary decree — Appli- 
cation for setting aside of decree — 
Conditional order not complied with — ^Dis- 
missal of application — ^Appeal against al- 
lowed and application to set aside remand- 
ed to first Court for hearing — ^Again default 
and dismissal — ^Application for final decree 
— ^Bar of limitation. See (1943) 2 M.L.J. 
678=LL.R. (1944) M. 791=1944 M. 209. 
An application to deposit money due under 
O, 34, B. 5 is governed by Art. 181. 9 O. 
L.J. 14=1922 O. 33. Order for final decree 
for partition — ^Application oflcering to file 
stamp paper to have final decree engrossed 
on it — ^Not subject to limitation. 166 I.O. 
718=1937 O.W.N. 124=1937 O. 409. See 
also 192 I.C. 93=1940 Lah. 337. An ap- 
plication to execute a decree for redemp- 
tion. beyond time is to be regarded as an 
application fox extension of time and is go- 
verned by the provisions of Art. 181, and 
the period of limitation begius to run at 
the latest on the last date &ed in the ori- 
ginal decree for payment. 1929 B. 304. An 
application for a money decree under O. 34, 

B. 6 of C. P. Code is governed by Art. 181, 
and time begins to run when the right to 
apply accrues. 14 I.C. 591=9 A.L.J. 569, 
See also I.L.B. (1937) A. 481=1937 A.W.B. 
103=1937 A. 285; 166 I.C. 828. But see 
1931 0. 166=58 C. 741; 60 0. 19=1933 C. 
251=143 I.O. 679; 35 A. 178=18 I.C. 731; 
38 A. 21=30 I.C. 494; 43 B. 689=51 I.C. 
924; 42 M. 52=35 M.L.J. 552; 49 A. 508 
=25 A.L.J. 485=1927 A. 1395; 1935 B.187. 
See 1929 A. 15. Mortgage—B» parte preli- 
minary decree — Ap^dication for setting 
aside of decree — Conditional order not com- 
plied with — ^Dismissal of application — ^Ap- 
peal against allowed and application to set 
aside remanded to first Court for hearing — 
Again default and dismissal — ^Application 
for final decree — ^Bar of limitation. I.L.B 
(1944) Mad. 791=1944 M,W,N. 35=57 K 
W. 9=1944 M. 209= (1943) 2 M.L.J. 678. 
In the case of an application under O. 34, 
B. 6, the time from which limitation would 
run is the date of the confirmation of the 
sale, inasmuch as, unless and until the sale 
is confirmed by the Court after disposing 
of all the objections against it, the defi- 
ciency in the amount cannot be ascertained 
for the purpose of O. 34, B. 6. 58 0. 741 

=35 C.W.K. 231=1931 0. 166; 60 0. 19= 
1933 0. 251=143 I.C. 679. In this connec- 
tion, the fact that the taxation of costs has 
not been completed is immaterial. 60 0. 
19. 


Mesne Peoitts. — ^An application for as- 
certainment of mesne profits under 0, 20, 
K 12, 0. P. Code, is not one for execudon 
md Art. 181 appHes to it. 37 M. 186=24 
M.L.J. 96. See also 25 O.C. 132=1922 O. 
197; 1928 M.W.N. 222=1928 M. 522=54 
656; 164 1,0. 670=44 L,W. 

486=1936.* »M. 801=71 M.L.J. 888; 

933i±;(;i940) 1 64 (F.B.) 

commences from 
TO* ^daxe oil which *posse«sion is delivered. 
m m 558=1938 li. 870. But jee 151 I. 


C. 755=1934 A.L.J. 86=1934 A. 465, where 
it was held that the Code does not require 
that a party should make an application for 
the ascertainment of mesne profits and that 
therefore Art. 181 cannot apply to such an 
application when made. See also 1937 E. 

D. 21. 

Probate Proceedings.— Art. 181 has no 
application to petitions under Probate and 
Administration Act and consequently an ap- 
plication may be made even 4 years after 
death of the testator. 20 P.B. 1912=10 I. 

O. 130. 

Compromise Decbee. — Providing for in- 
stalment payments, see 26 A.L.J. 966 (F.B.) 
=1928 A. 629=51 A. 237. See also 1928 
B. 323=30 Bom.L.B. 724; 130 I.C. 487= 
1931 A. 340. An application to the Civil 
Court under B. 14 (5) (b) of the rules under 
the Co-operative Societies Act to enforce an 
award obtained by a Co-operative Credit 
Society under the Co-opertive Societies Act 
must be made within three years of the date 
of the award. The application being one 
to put in motion the machinery of the C. 

P. Code, is governed by Art. 181 of the 
Limitation Act. 1937 M. 31=44 L.W. 720 
=71 M.L.J. 759. See also (1940) 1 M.L.J. 
268=1940 M. 635=r.L.B. (1940) M. 649. 

CoNMTioNAi, Decree. — Time runs from 
date of decree and not from any later date 
when the decree-holder may choose fu fulfil 
the condition. See 131 I.O. 559=1931 A, 
326. 

Bestitdtion — ^Application por.— Where a 
judgment-debtor who has been dispossessed 
of property not covered by the decree in 
execution applies for recovery of possession, 
the a/plication is governed by Art. 181 and 
not by Art. 165. 1922 B. 271=24 Bom.L. 

B. 771=46 B. 1031; 5 Lah.L.J. 389=1924 
L. 166. See also 44 L.W. 798=71 M.L,J. 
795=1987 M. 150; 1937 B.D. 21. Art. 181 
is applicable to an application for restitu- 
tion. Time will run against judgment-deb- 
tor only from the date when the erroneous 
decree is superseded. 24 C.L.J. 567=38 I. 

C. 17=21 C.W.N, 564. See also 1938 A.W. 

B. (B.B.) 113=1938 B.D. 182; 1941 A, 28 
=1940 A.W.B. (H.C.) 579=1940 O.A. 

1166; 69 C.L.J. 293=43 C.W.N. 515=1939 
Cal. 349; 32 C.W.]Sr. 971=1928 0. 646 (S. 
B.); 43 1.0. 775 (2)=27 O.L.J. 451; 16 
LC. 238; 1932 0. 308=35 O.WJ5T. 1294; 
6 L.W. 359=33 M.L.J. 413; 54 1.0. 664; 
47 1.0. 47=3 P.L.J. 367; 7 O.W.]Sr. 1153= 
130 1.0. 78=6 Luck. 448=1931 O. 51; 
23 P. 145=1944 Pat. 254. Where a suit 
for possession of land was decreed and pos- 
session was delivered to the plaintiff, but 
on appeal the decree of the trial Court was 
set aside and the case was remanded for re- 
trial, and the trial Court after the remand 
dispaissed the suit, the terminus a quo from 
which limitation runs for an application for 
restitution and the delivery of possession of 
the land back to the defendant, is the date 
of the dismissal of the suit by the trial 
Court, and not the date of <cLecree cosfir- 
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ming such dismissal in appeal or second ap- 
peal. 1946 L. 416=223 I.C. 300=48 P.L. 

B. 138. The right to apply for restitution 
accrues really on the date when for the first 
time a decision is given which entitles the 
party asking for restitution to have restitu- 
tion. 1933 0. 422=144 I.O. 150. Where a 
decree is passed by the trial Court but re- 
versed in appeal and the reversal is con- 
firmed in second appeal, the time for an 
application under see. 144, C. P. Code, 
runs from the date of the first appellate 
decree and the period taken up in second 
appeal cannot be deducted. 1932 A.L.J. 
724=1932 A. 609=54 A. 770; 150 I.O. 1096 
= 1934 A.L.J. 503 = 57 A. 26=1934 A. 626 
(F.B.). But 566 1933 R. 180=11 R. 275; 
1937 R.D. 21, holding that Art. 182 applies 
to such applications and that even if Art. 
181 applies, time begins to run from the 
date of the final decree. An application 
for restitution is in reality an application 
for execution of a decree and it is governed 
not by Art. 181 but by Art. 182. 44 L.W. 
798=1937 Mad. 160=71 M.L.J. 795. Where 
an appellate Court has ordered restitution 
to a person who has been dispossessed under 
a decree and an appeal against that order 
has been dismissed by the High Court, the 
period of limitation under Art. 181 for an 
application for assessment of mesne profi.ts 
begins to run from the date of the order 
of the High Court. 130 I.O. 78=1931 O. 
51=6 Luck. 448. See also 150 I.C. 1096 
(F.B.)=1934 A. 626 noted above and 17 
N.L.J. 281=1935 N. 76. Where an ex parte 
decree is set aside, applcation for restitu- 
tion is governed by Art. 181 and time runs 
from the date of the order setting aside 
the decree. 32 P.L.R. 395=134 I.G. 206 
=1931 L. 504. Application to enforce order 
of P.C. to obtain restitution — ^Art. 183 ap- 
plies. 26 A.L..J. 687=50 A. 767=1928 A. 
293. See also I.L,R. (1940) Cal. 486=44 

C. W.N. 438=1940 Gal. 260. 

Revival or continuance op Execution — 
Application for. — See 11 I.O. 972; 61 LC. 
817; 22 Pat.L,T. 992, Where an epcution 
case is struck ofiE for the time being, be- 
cause some other suit is pending with re- 
gard to the property involved in the execu- 
tion, the application to proceed with the 
execution after the matter has been finally 
decided in appeal and revision amounts^ to 
an application for revival of the original 
application, although the application may 
not say it in so many words and is governed 
by Art. 181. 212 1.0. 628=1944 Pesh. 17. 

If as a result of execution, a decree has 
been satisfied and if the decree-holder is 
compelled to refund or restore the property 
as a result of proceedings taken subse- 
quently by the judgment-debtor or by a 
third party, the satisfied decree refvives on 
the refund or the restoration of the pro- 
perty and application to execute the revi- 
ved decree would be competent within three 
years from the time when the right to ap- 
ply accrued to the decree-holder. In such 
cases, the starting point for an applica- 
would be the date when de* 


cree-holder is compelled to refund the 
amount or restore the property. Where 
thr^Higli Court merely declares that the exe- 
cution proceedings are ineffectual and it is 
the executing Court that orders restitution, 
limitation runs from date on which restitution 
takes place- 1935 L. 166. Where a decree- 
holder is prevented by an injunction from 
executing Ms decree, he must apply for exe- 
cution within three years from termination 
of the injunction period, to save bis decree 
from being barred. 42 A. 564=56 1.0. 1006. 
See also 166 I.G. 950=18 Pat.L.T. 90=1937 
P. 43; 1927 A. 802; 49 A. 276=25 A.L-J. 
201=1927 A. 16 (P.B.); 1927 A. 802=100 
I.C. 790; 22 Pat.L.T. 992=1942 Pat. 112; 
148 I.C. 525=1934 A.L.J. 363=1934 A. 
294. But see H L.W. 42 and other cases 
cited infra. An execution application, wMch 
has not been judicially disposed of but sim- 
ply removed from the Court’s file for statis- 
tical purposes does not require to be revived . 
The Court had only to appraised of in some 
recognized manner, and a subsequent applica- 
tion presented to the High Court requesting 
it to deal with the prior pending application, 
is not one to which either Art. 181 or 182 
of the Act applies. 65 I.O. 526=11 L.W. 
i2. See also 1924 M. 210=47 M. 176; 19 
L.W. 20=45 M.L.J. 822; 1930 H. 328= 
118 I.G. 769; 133 I.C. 316=1931 A. 458= 
1931 A.L.J. 436; 58 C. 1113=134 I.C. 939 
=35 C.W.N. 540=1932 C. 19 (execution 
stayed until further orders) . All applications 
are not governed by the Limiation Act. Art. 
181 does not apply to an application to conti- 
nue execution proceedings wMeh have been 
stayed. I.L.R. (1940) All. 246=1940. A. 
L.J. 180=1940 AU. 151 (P.B.). Art. 182 
does not apply to the case of an application to 
revive and carry through a pending execu- 
tion ; and such an application is not barred if 
brought more than 3 years after proceedings 
had ceased to be pending, 36 M. 653=14 
I.C. 264=24 M.L.J. 546. Where, owing to 
an order staying a sale in execution of a de- 
ciee, the decree-holder is prevented from tak- 
ing further* steps in execution proceedings 
a subsequent application for execution must 
be treated as an application to contiaue the 
previous proceedings. 52 I.C. 116=22 O.C. 
75. See also 54 I.C. 426=6 O.L.J. 666; 
142 I.C.. 534=1933 M. 325=38 L.W. 268; 
1942 P. 112=22 PX.T. 992. In such a case 
limitation is three years from tbe date on 
wMch the stay came to an end. 142 I,C. 534 
=1933 M. 325=38 li-W, 268. application 
for reviving execution proceedings is govern- 
ed by Art. 181 and the time commences to 
run from the time when the right to apply 
first accrues. The general principles of sus- 
pension of limitation might be applied in cases 
where a plaintiff or decree-holder is prevent- 
ed under the circumstances from ac- 

tion in pursuance of his rights. It cannot 
be sMd that by reason of an a{»pe^ 
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tile order setting aside the sale the decree- 
holder should be considered to be pr event j.d 
from making a fresh application for exe63it3e-^ 
of his decree. 57 C. 931=34 aW.N, 102= 
1930 C. 329. The application was barred by 
limitation as it was made more than three 
years from the date when the sale was set 
aside. 34 O.W.N. 102=1930 Cal. 329. Ap- 
plication for reviving execution proceedings, 
filed within 3 years after the petition for set- 
ting aside p(^te decree was finally disposed 
of in appeal ^was held to be in time. 35 C. 
■W.N._54:Q.. Where, on an application by the 
judgment- debtor, the satisfaction of the de- 
cree was recorded by the lower Court, and 
where this order was reversed on appeal, and 
the decree-holder subsequently applied for 
execution, held that Art. 181 applied, and 
that time began to run from the date of the 
appellate decree^ from the decree when the 
bar to the executability of the decree was 
removed. 38 L.W. 557=1933 M. 785=65 
M.L. J. 747. If execution case is struck off 
at request of decree-holder on his own state- 
ment, subsequent application by him will not 
be in levival of the prior one. So Art. 181 
will not apply but only Art. 182. 1937 A. 

L.J. 375=1937 A. 513. AppMeation for sub- 
stitution under B. 11 of 0. 22, C. P. Code 
— Starting point of limitation. 10 P.L.T. 
763=1929 P. 565 (P.B.). 

Execution against sueety. — ^Period of 
limitation for execution against the surety 
who had executed a surety bond when the 
decree was first put into execution, undertak- 
ing to pay the decree amount in ease the de- 
cree-holder failed to realise the amount from 
the judgment-debtor does not run under any 
of the clauses of Art. 182 which is not ex- 
haustive of all execution applications. Art. 
181 applies to such a case. Limitation is 3 
years from the date when the decree was kept 
alive as against lie judgment-debtor. 1933 
O. 209=143 I.C. 808=8 Luck. 427. See 
also 41 C.W.N. 1099=1937 Cal. 452; 65 M. 
L.J. 507=1933 M. 722 noted m/ra under 
Art. 182, An application to enforce a secu- 
rity bond agaiust sureties to whom the judg- 
ment-debtor ^s properties were entrusted after 
attachment in execution of a decree is not an 
execution application, Ithough the security 
bond has been executed in the Court of the 
execution proceedings and is enforced by 
summary procedure in the execution proceed- 
ing itself. Art. 181 and not Art. 182 applies 
to Ihe application. Such an, application must 
be made within three years after the date on 
which the sureties failed to produce the pro- 
perties and a right to enforce the bond ac- 
crued to the decree-holder- 56 L.W. 632= 
1943 M.W.N. 669=(1943) 2 M.L.J. 444. 
Surety for .judgment-debtor undertaking to 
him ^ each date of hearing — ^Failure 
to produce him fm certSiin date — OBJxecution 
proceeflhigs tenatni^g a^iter several subse- 
quent hearings— ExeclUon agwnst surety — 


Limitation. See 153 I.C. 459=1935 L. 174 

( 2 ). 

Revival of Suit — Application for. — ^A n 
application by a Hindu revel sioner to conti- 
nue a suit instituted by a nearer reversioner 
since deceased is governed by Art, 181. 49 

I.C. 268=9 L.W. 166. An application on 
the death of the plaintiff by a person on whose 
behalf the suit was filed by the plaintiff in a 
representative capacity, to be brought on 
the record as eo nomine plaintiff, is gov- 
erned by Alt. 181. 54 M. 770=132 I.C. 

289=1931 M. 590=60 M.L.J. 659. An ap 
plication to the Court to restore a suit in 
the exercise of its inherent power is govern- 
ed by Art. 181. 47 I.C. 137=5 O. L. J. 
259. 

Miscellaneous. — ^An application by the 
judgment-debtor to set aside sale on the 
ground that the sale was without jurisdiction 
is governed not by Art. 166 but by the resi- 
duary Art. 181. 163 I.C. 34=1936 P. 496. 

Execution sale — Pioperty of co-owner includ- 
ed in — Symbolical delivery of possession — 
Transferee from co-owner not having notice 
of sale and delivery — ^Application by trans- 
feree to establish his title within 3 years of 
his knowledge is within this article. The 
starting point of limiattion is the date when 
his possession was sought to be interfered 
with. 1929 M.W.H. 811=1930 M. 12. A 
deciee prohibiting the defendant from obs- 
tructing the village path is not capable of 
execution on the date it is passed, or in other 
words, until an obstruction is caused there is 
nothing to execute. As soon as any obstruc- 
tion is caused and the Court's order in that 
behalf is breached, a cause of action for the 
enforcement of the decree arises. Art. 181 
of the Limitation Act applies in such a case, 
and the decree-holder's right to apply for the 
enforcement of the decree accrues when the 
obstruction is caused. 12 B.R. 466=224 I. 
0. 37. On this article, see also 1936 S. 11; 
1936 L. 334; 30 S.L.R. 88=1936 S. 138. 

Arts. 181 and 182. — ^When there is a spe- 
cific article, Art. 181, applicable to a case. 
Art. 182 can have no application and cannot 
be invoked. (1945) 2 M.L.J. 444. See 
also 1944 Mad. 561= (1944) 2 M.L.J. 192; 
15 Pesh. 67. An application by the legal 
representatives of a deceased decree-holder 
for reviving the execution proceedings dismiss- 
ed for default on the dealJi of the decree-hol- 
der is not governed either by Art. 181 or 182 
of the Limitation Act. The Code of Civil 
Procedure nowhere provides for such an ap- 
plication. It is a proceeding by which the 
inherent jurisdiction of the Court is involved. 
The Court will exercise its inherent powers if 
it considers that justice requires its exercise 
and if it is satisfied that there are no such 
laches on fhe part of the applicant which 
would disentitle him to relief. 46 O.W.N. 
326=75 O.L.J. 114=1942 Cal. 390. Where 
a decree for money is xoade payable in to* 
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talments, and in default of payment of any 
instalment the whole decretal amount becomes 
payable immediately, it is open to the decree- 
holder to apply for exeention even after three 
years from the date of default, and to re- 
cover such of the instalments as ha ^ become 
due withirf three years of the date of his 
application. A default clause in an instal- 
ment decree is certainly for the benefit of the 
decree-holder, and his failure to avail himself 
of it should not be held to deprive him of the 
remedy he would have apart from the clause . 
ft is open to the decree-holder either to ap- 
ply for the full amount on default or to waive 
that privilege. 163 I.C. 937=38 Bom.L.E. 
492=1936 B. 268. An application for a 
final decree is not an application for execu- 
tion and hence it is Art . 181 that would ap- 
ply to it and not Art. 182. Where a preli- 
minary mortgage decree provides for payment 
in instalments, a new cause of action- to ap- 
ply for a final decree accrues under Art . 181, 
on every fresh default. There is nothing in 
Art. 181 to indicate that the decree-holder’s 
right to apply for a final decree accrues only 
once. I.L.B. (1945) All. 277=1945 A.W. 
K. (H.C.) 54=1945 O.W.N. (H.C.) 184 
=1945 A.L.W. 199=1945 All. 161; 1943 
Nag. 170=1. L.R. (1943) Nag. 334. An 
application for leave under 0. 21, R. 50 (2), 
C.P. Code, although it may be an application 
in execution proceedings is not an application 
for execution and consequently does not come 
under Art . 182 or 183 . There being no othei 
specific article applicable to it, it must be go- 
verned by Art. 181. 48 0. W. N. 280. 

Artwle 181 applies to an applica- 
tion for restitution, under S. 144, C.P. Code. 
An application under S, 144 is not an ap- 
plication for execution and Art • 182 does not 
apply to such an application. 40 P.L.R. 692= 
1938 Lah. 456. See also I.L.E. (1938) L. 
57; 41 P.L.R. 208=1939 Lah. 73; 1944 Lah. 
190 (P.B.); 1938 A. W. R. (B.R.) 118. 
Where in a decree for possession conditional 
on deposit no time is fixed for deposit of the 
amount, it cannot be said that it should be 
made within three years from the date of the 
decree. In such a case neither Art. 181 nor 
Art. 182 is applicable, nor is there any arti 
cle in the Limitation Act which governs such 
deposits. Ill such a case the decree-holder 
entitled to deposit the money within a period 
of 12 years or within such period which falls 
short of the period necessary for the judgment- 
debtor to acquire an independent title to the 
property. X.L.R. (1944) All. 717=1944 
A.L.J. 449=1944 A.L.W. 563=1944 O.A. 
(H.C.) 286=1944 A.W.R. (H.C.) 286= 
1945 All, 10. Where a Court passes a decree 
for partition of lands assessed to the payment 
of revenue to the Crown and refers it to the 
Collector to carry out the partition under ^ 
54, C.P. Code, the Court’s duties are at an 
end, and a darkhast asking the Conrt to send 
the papers to the Collector is not an applica- 
tion in execution. There is no provision 


which requires an application to be made to 
the Court to send such a decree to tbe Col- 
lector and such an application even, if made 
in the form of a darkhast, is not governed by 
either Art. 181 or 182. There is no limitation 
for such application. 47 Bom.L.R. 447=1945 
Bom. 338 (F.B.) . Unless an instalment decree 
clerly leaves the decree-holder no option on the 
happening of a default but to execute tho 
decree once and for all for the whole amount 
due under it, the decree-holder is entitled to 
execute the decree for any of tbe instalments 
that are not barred by limitation and is not 
obliged to take out execution for the whole of 
the decretal amount immediately within 3 
years from date of first default. The right 
to realize the entire amount due on the oc- 
currence of the default is inserted for the 
benefit of the decree-holder and he is not ob- 
liged to exercise that option. Though the de- 
cree-holder might have attempted to take out 
execution for the amount and failed he is not 
debarred from taking out execution to recover 
the individual instalments. I.L.R. (1943) 
Nag. 334=1943 N. L. J. 108=1943 Nag. 
170; also 1945 All. 161=1. L.R. (1945) 
All 2*77 Thf application for execution against 
the sureties is an application for execution 
of a decree as by operation of S. 145, O.P. 
Code, the sureties become judgment-debtors 
under the decree- Such an application for 
execution therefore comes under Art. 182. 
It cannot come under Art. 181, Limitation 
Act, 41 C.W.N. 1099=1937 Cal. 452. Art. 
182 the Limitation Act has no application to 
the execution of a decree for possession of 
immovable property conditional on the pay- 
ment of a sum of money on a future date- 
Art. 181 is the article applicable to an ap- 
plication for execution of such a decree; and 
time begins to run from the date of the de 
cree or at any rate on the date fixed for pay- 
ment of the amount. I.L.R. (1938) Bom. 
649=40 Bom.L.R. 512=1938 Bom. 367. Bxe 
cution sale set aside — ^Application under O. 21, 
r. 93, O.P. Code, by unsuccessful auction- 
purchaser for refund to poundage and inte- 
rest — Starting point — Appellate order or ori- 
ginal order. (1941) 2 M. L. J. 121. 

See dso (1939) 2 M. L. J. 271. Art. 
181 is a residuary Article and cannot be 
applied if the case falls within Art . 182 . Th© 
fact that execution proceedings are inferruj? 
ted and it becomes necessary for the decrl^'- 
holder to get his right of sale declared womd 
not take the case out of Art. 182 and tele- 
gate it to the residuaiy Article 181. 57 L W. 
49.3=1944 M.W.N. 606=1944 Mad. 561= 
(1944) 2 M. L. J. 192 (P.B.). See also 
(1945) 2 M.L.J. 444. 

Arts. 181 and 183. — ^An application for a 
final decree for sale in a mortgage suit in 
the High Court, under O. 34, B. 5, 0. P. 
Code, is governed by Art. 181 and not by 
Art. 183, It is not the law that 
there is no limitation applcable to an 
application of the kind. X.L.R. (1938) 
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Period of limitation. 


Three years ; or 
where a certified copy 
of the decree or or- 
der has been register- 
ed six years. 


Bom. 273=40 Bom.L.B. 507=1938 Bom. I. A. 17 (P.O.) (On appeal from 42 I.O. 
354. See oXso 31 S.L.K. 180=1937 Sind 273. 666). Where a decree is passed against the 
An application for a final decree in a moit- estate of a deceased person in the hands of 
gage suit is barred by limitation under Art. the judgment- debtor, limitation for execution 
181 if made more than three years after the luns from the date on which some part of the 
date of the preliminary decree passed under estate comes into the judgment-debtor ’s hands. 
0. 34, R. 4, C.P. Code. Such an application 40 M.L.J. 1=48 I. A. 17 (P.O.). S. 48, 
is not one to enforce the preliminary decree C.P. Code, does not superseded the law of li- 
and Art, 183 is, therefore, inapplicable. 43 mitatiSn, but only fixes a period after which 
C.’W.IT. 537. See also 13 Rang. 325=1935 execution will not be granted, although not 
R. 239. An application made under S. 144, barred by the Limitation Act. 138 I.C. 149 
C.P. Codes to have restitution in consequence =1932 O. 220. See also 1938 P.W.N. 449= 
of an order of His Majesty in Council is gov- 1938 P. 401; I.L.R. (1940) M. 349=1940 M. 
erned by Art. 181, and not by Art. 183. Such 127=(1940) 1 M.L. J. 235. The words ''pro- 
an application cannot be regarded as one for vided for’^ mean that where execution is 
enforcement of the final judgment or decree barred by S. 48, C.P. Code, execution cannot 
within the meaning of Art. 183, but is one be allowed under Art. 182. An amendment 
for relief which is consequential upon the ap- of a deci ee does not give a new date for start- 
pellate Court’s decree of reversal. I.L.R. ing of limitation under S. 48, O.P. Code. 54 
(1940) 1 Cal. 486=44 C.W.N. 438=1940 Cal. A. 622=138 I.C. 93=1932 A. 351. See also 
260. See also 26 A.L.J. 587; 1942 Pesh. 1936 Mad. 434=70 M.L.J. 700; 1938 Pat. 
87; I.L.R. (1945) Lah. 8; (1945) 1 M.L.J. 57; 16 P. 453; (1940) 1 M.L.J. 235; 18 
143; 1942 M.W.H. 689. Pat. 395=1939 P. 607. Striking off decree 

Art. 182: Applioability.— Where a decree- as satisfied is no suspension of proceedings, 
holder applies for execution and the judg- 40 C.L.J. 246=84 I.C. 283=1925 0. 207. 
ment-debtor being entitled to and having had Where some minors were impleaded as ro- 
an opportunity to raise a plea of limitation mortgagees in the place of one of the co-mort- 
does not do so and an oider for execution by gagees since deceased, and a final decree is 
attachment is made on the application, the passed but the execution application was filed 
judgment-debtor is precluded from raising that five years after . Seld, that it Yjas barred 
plea at a subsequent stage in the execution by limitation. 37 C.W.lsT. 838=1934 C. 1. 
proceedings. 37 O.W.H. 752=1933 C. 855; A redemption decree directed possession to 
also where a decree-holder could have applied be given on payment of a certain sum within 
for fresh execution at any time after the dis- six months, bui did not provide as to whai 
missal of first execution petition, but the de- should follow in a^ case of default of pay- 
lay is due to his own negligence or laches and ment . Seld^ that it could be enforced at any 
not to any defect in the decree or to any time within 3 years as provided by Art. 182. 
circumstances connected with the decree which 76 I.C. 144=1924 L. 635. An award under 
prevented him from putting in an application the Arbitration Act when filed in Court be- 
for execution. Art. 182 applies. 59 M. 759= comes enforceable as a decree of Court and 
44 L.W. 403=1936 M. 284=71 M.L.J. 180. an application in execution is governed by 
The date of the decree is the day on which Ait. 182. 6 L.L.J. 564=75 I.C. 927=1924 
judgment is pronounced and limitation begins L. 544; 142 I.O. 489=1933 S. 78=27 S.L. 
to run from that date, although no formal 109: 1937 Sind 261; 43 Bom.L.R. 1006; I, 
decree can be drawn up in a partition suit L.R. (1942) B. 124=1942 B. 34; (1946) 1 M. 
until paper bearing a proper stamp under the I'.J’. 244. An award of arbitrator under S. 54 
''Stamp Act is supplied to the Court. (1924 Cal, of Bombay Co-operative Societies Act is not a 
351, foU.) 197 I.C. 217=1942 P. 335. See decree of a Civil Court within the meaning of 
'a^o 1942 P. 410=23 Pat.L.T. 202=1942 P. this article. 165 I.C. 512=38 Bom.L.R. 927= 
'W.K. p9; 1938 Pat. 149; 1942 Pat. 335; 1936 B. 396. Application for the enforce- 

24 Pah., 491, To make the provisions of the ment of an award by the Registrar of Co-ope- 
to the execution of a decree, the rative Societies under S. 51 of the Madras 
of being Co-operative Societies Act applies Art. 182, 
3li40 1=48 # l/.W*. 1435=1939 Mad, 304=(1939) 1 M, 


Time from which period 
begins to run. 


1. The date of the decree 
or order, or 

2 (where there lias been an 
appeal) the date of the final 
decree or order of the Appel- 
late Court, or the withdrawal 
of the appeal, or 


Description of application. 


182. For the execution of a decree 
or order of any Civil Court not pro- 
vided for by article 183 or by section 
48 of the Code of Civil Procedure, 
1908. 
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L. J. 695. Awards under B. 22 of the Co- 

operative Societies Buies are e^^ecutable as 
decrees and this being the case, the provisions 
of Art. 182 (1) are applicable. The peri- 

od of limitation is three years from the date 
of the award. The date of the award is the 
date on which such award is ofdcially commu- 
nicated to the person or persons ajffected 
thereby. I.L.B. (1940) 2 Cal. 460=1941 
Cal. 152. Whether it becomes such on giant 
of certificate by Begistrar under S. 59 of the 
Act. (lUd.) Execution of decree against 
co-defendants — ^Application against any one of 
them shall take effect against them all. 1925 

M. 162=47 K.L. J. 608=20 L.W. 585. De- 
cree-holder consenting to postponement of exe- 
cution pen'ding judgment-debtor’s^ suit — 
Period must be excluded. 84 I.C. 1027=1925 0^ 
315 (2). S. 28 of the Provincial Insolvency Act 
imposes a disability on the creditor from pro- 
ceeding against the person of the insolvent 
without leave of Court. So an application 
for execution, if made within the period of 
limitation from the order granting leave is not 
barred by limitation, even though it may be 
more than three years from the date of decree. 

10 P. 422=134 I.O. 633=1931 P. 357. Ap- 
plication for leave to execute a decree against 
a partner of a fiim under O. 21, B. 50 (2) 
is one in execution of the decree against the 
firm, and falls under this article and not nn- 
der Art. 181. 30 S.L.E. 88=164 I.O. 1001 
=1936 S. 138. See also 1939 Sind 161=1. L. 

B. (1939) Kar. 589 (F.B.). An application 
t’oi restitution is in substance an application 
for execution though the rules of 0. 21, O.P, 
Code, may not apply. Consequently Art. 182 
applies to such applications. 2 P. 227 j 41 
Bom.L.B 1204=1940 Bom. 30; I. B. B. 
(1939) N. 492=1939 Nag. 101. A decree of 
the Chief Court of Lower Burma when put in 
execution before the High Couit is governed 
by Art. 182. It does not become a decree of 
the Original Side of the High Court so as to 
get the benefit of an extended period of 
limitation. 6 B. 566=1928 B. 317. Secured 
creditor under S. 28 (6), Provincial Insolvency 
Act — ^Failure to execute decree against assets 
of insolvent within three yeais — ^Decree bar- 
red. 4 Luck. 241=1929 O. 71, An applv 
cation by the Board of Commissioners for 
Hindu Beligious Endowments, Madras, made 
to the District Judge for recovery of contri- 
butions under S. 70 (2) of the Madras Hindu 
Religious Endowments Act, after demand and 
lefusal, is governed by Art. 182.^ The right 
to apply accrues only after the expiry of three 
months from the date of the demand made by 
the Board and the amount becomes payable 
only then. 58 M. 760=41 L.W. 264=1935 
M.‘ 217=68 M.L.J. 200. 

COISTDITIONAL Deoebb.— -W here a decree is 
not immediately executable and the right to 
apply for execution depends upon the fulfil* 
ment of certain contingeticies, Art. 182 is in- 
applicable and Art. 181 governs execution in 
such cases. 131 I.O. 559=;rl931 A.L. J, 319 


=1931 A. 326. See aUo I.L.B. (1938) A. 
848; 1938 All. 539 (decree on payment of 
Couit-fee). Where a decree directs posses- 
sion of property to be given to plaintiff on 
his paying a certain sum to the defendant and 
no time is fixed for payment, the decree-holder 
is entitled to pay the money at once 
and ask for possession and an application made 
more than 3 years from the date when the 
decree was passed will be barred by Art. 181* 
See aho 1931 N. 54=26 N.L.B. 353; 1930 
B. 503=32 Bom.L.B. 427| 1931 AU. 326. 
For the pui poses of computing limitation un- 
der Art. 182 the date of the judgment has to 
be taken as the date of the decree which is 
the starting point of limitation. In the case 
of a decree for mesne profits under O. 20, 
B. 12 (2), C.P. Code, such date of the final 
adjudication between the parties fixing the 
amount of the mesne profits. The fact fhat 
the Court defers the drawing up of the final 
decree until payment of the deficit Court-fee 
by the plaintiff, and that the Court ^ draws up 
the final decree only on the application of the 
plaintiff on payment of the deficit Court-fee 
would not enlarge the period of limitatioii 
under Art. 182, for execution of the decree 
for mesne profits on the ground that the de- 
cree is actually drawn up not on the date of 
the judgment fixing the mesne profits but sub- 
sequently on payment of the Court-fee and on 
application by the plaintiff. The application 
by the decree-holder to assess the deficit Court- 
fee or to receive the deficit Court-fee or to 
prepare and sign the decree cannot be regard- 
ed as a step-in-aid of execution under Art. 
182 (5). 21 Pat. 866=23 Pat.L^T. 202= 
1942 Pat. 410. 

Construction' — Article should receive a 
libel al construction in favour of decree-holder. 
1927 N. 308=24 N.L.B. 36. Its language 
ought not to be strained in favour of the judg- 
ment-debtor who has not paid his debt. 47 
!r,.W. 693=1938 Mad. 323=:(1938) 1 M.L. 
T. 135. Construction — ^Mortgage-decree and 
money deciee — Construction of — Execution of 
money decree—^Limitation . 5 Pat.L.T. 276 

=76 I.C. 452=1924 P. 700; 79 I.O. 477= 
1921 S. 132=16 S.L.B. 245. Where a decree 
was dated wrongly and the decree-holder was 
misled by that, the decree ought to be regard- 
d as having been passed on that date. 56 
ID.L.J. 185=1933 C. 239. 

Execution AOA fST surety, Cl. (5). — ^Art. 
182 is not exhaustive of all execution appli- 
cations. Period of limitation for execution, 
against a surety who had executed a surety 
bond when the decree was first put into exe- 
cution undertaking to pay the decree amount 
in case the decree-holder failed to realise the 
amount from the judgment-debtor, does not 
run under any of the clauses of Art . 182 . Art, 
181 applies to such a case. 8 Luck. 427= 
1933 0. 209. Time for enforcing a surety 
bond given as a condition for stay of execa- 
tion of a mortgage-decree runs only from the 
date when the property is sold aad a denev 
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ency arises. 136 I.C. 629=36 O.W.N. 701 baired, even though made three years after 


=1932 P.C. 131=63 M.L.J. 85 (P.O.). See 
also 1941 M. 151=(1940) 2 M.L.J. 831, Tt 
was held in the case of execution against a 
surety vrlio had executed a surety bond at the 
time of attachment before judgment, that li- 
mitation on the bond began to run from the 
date of the decree itself and that execution 
was barred under Art. 182. 142 I.C. 368= 
1933 M. 219=37 L.W. 127. See also 6 P. 
334=1928 R. 282. Surety for movables at- 
tached in execution — ^Limitation — Application 
for arrest of second surety — ^Prior application 
for recognition of assignment of decree and 
for arrest of first surety, if available to save 
limitation as against surety: Bel9,, that 
steps tahen in execution against the judg- 
ment-debtor are not steps against the sure- 
ties, nor are steps in execution against sure- 
ties steps in execution of the decree itself, 
so that the proceedings for the recognition of 
the assignment of the decree did 
not save limitation 5 (n) that the ap- 
plication was governed by Art. 181 and 
not Art. 182 ; (Hi) that tbe application for the 
arrest of the first surety, in which no relief 
was sought against the second surety, did not 
save limitation against the second surety and 
that the petition was, therefore, barred by li- 
mitation. 38 L.W. 450=1933 M. 722=65 
M.L.J. 507. There is no reason whv, bd 
cause Expl. I to Art. 182 (5). deals with cas- 
es of more than one decree-holder or judg- 
ment-debtor, Art . 182 should be deemed to be 
confined to applications for execution of de- 
crees against judgment-debtors only. Cl. (5) 
can be applied to execution applicatioiis 
against any other party, for instance a sure- 
ty, though it does not appear that the Legis- 
lature in enacting the article had specifically 
in mind the case of an application for execu- 
tion against a surety. Art. 182 (5) is gene- 
ral in its application, and an application made 
in accordance with law to the proper Court for 
execution or to take some step-in-aid of exe- 
cution of the decree or order would save limi- 
tation also against others affected by the 
decree, e.ff-, a surety; para, 2 of Expl. I 
operates an an explanation or clarification of 
the clause. The first sentence there would 
create an exception, but the second sentence 
of that paragraph would re-affirm the princi- 
ple of the main clause (5) in its application 
to joint judgment-debtors . Previous applica- 
tions for execution against a judgment-debtor 
would therefore save limitation against a 
surety, though he is not in the position of a 
joint judgment-debtor, within the meaning of 
Expl. I. 47 Bom, L.R. 434=A.I.R. 1945 
Bom, 489. 

CONTXNtTATION OF Pbooeedings. [See 
yiVAL ANn OONTINIJASrOB OF Executioit ’ sup- 
ra,'} ^Whexe the proceedings in pursuance of 
an ^plication for .execution are suspended 
* W n though no act or de- 

ox the. d^ree.-holder, an application to 
and Cftrxy qu jhe ^e^ution will not bo 


the suspension of the execution. 71 I.C. 
963=1923 A. 471. See also 77 1. 0. 871= 
1923 A. 600; 1940 A.W.B. (B.B.) 278= 
1940 R.D. 533; 12 Luck. 743=1937 Oudh 
158; 1936 Pat- 313. Where an application 
for execution is dismissed neither for default 
of the decree-holder nor on termination of the 
proceedings, the dismissal being a mere routine 
dismissal, the execution petition must in tic 
eye of law be treated as still pending, though 
the records of the case are consigned to tie 
leeoid room for convenience of disposal. A. 
subsequent application which, though in form 
a fresh application, in substance is one to 
merely Vontinue the previous appIUcation, 
must be treated as a continuation of the prior 
application, and cannot be held to be barred 
by limitation as being made beyond time. 26 
P.L.T. 155=A.T.B. 1945 Pat. 276. See 
also (1U5) 1 M.L. J. 380=1945 Mad. 236. Per 
Walsh, A.C.J, an3 MuMerjee, J. — ^Whether 
an application is in substance a fresh appli- 
cation or an attempt to revive a former one is, 
as a general rule, a question of fact to be 
decided with reference to all the circumstanc- 
es of the case. 49 A. 276=100 I.C. 692= 
1927 A. 16 (P.B.). Where the original ap- 
plication asked for execution against the mo- 
vable property to be pointed out bv the ser- 
vants of ihe decree-holder and attachment of 
ciops in the following plots, and the subse- 
quent application referred to the attachmert 
of different crops in different plots, if wa*? 
held that the later one was in continuation 
of the prior one. 1941 A.L J. (Supp.) 19. 
Where after dismissal of an application for 
execution of decree for want of pi osecul ion. 
another application is made in a tabular form 
«?ptting forth all the particulars required bv 
O 21, R. 11, C P. Code, and praying thni 
the decree may be executed and the properl v 
sold by revival'^ of the previous proceed- 
ings, it should be construed as a fresh appli- 
cation for execution. 152 T.C. 36=1934 
A. 1047. An execution application asking 
for a new relief cannot be treated as an ap- 
plication for the revival or continuation of 
the previous execution proceedings. When 
the character of the application is different 
from that of the previous application, it ear- 
not be treated as a continuation. 54 A. 573 
=138 I C. 583=1932 A. 273 (F.B.). Where, 
without any fault or delay on the part of the 
decree-holder and without notice to him, tie 
Court consigns an application for execution 
to the record loom, a further application for 
execution will be treated as one for continu- 
ation ,of the old application. 1922 A. 433 
Cl) . See also 8 Pat.L.T. 287=1927 P. 114. 
Revival — ^Deposit of first application as ordpr 
was. received too late for execution — ^Dismis- 
sal of Second application owing to decree- 
holder ^s failure to comply with Courtis order 
— Third application beyond time — ^If a con- 
tinuation of the earlier ones. 1942 O.W.’HT. 
(B.R.) 571=1942 O.A. (Supp.) 429 (2). 
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Property of a judgment-debtor attached on ap- 
plication for execution — Judgment-debtor ob- 
taining from Insolvency Court older for stav- 
ing execution — Case consigned to records but 
attachment continued — Judgment-debtor ulti- 
mately ■withdrawing his insolvency petition — 
Subsequent application, by decree-holder for 
levival of execution is only a continuation of 
liis previous application. 165 I.C. 798= 
1986 O.W.IST. 1239=1937 O. 158. Decree 
in suit filed in forma paupe'i'is — ^Direction to 
pay the amount of Couit-fee to Government — 
Execution applications by Government and at- 
tachment of the decree — Subsequent applica- 
tion for execution by decree-holder — Execution 
application by Government enure for the bene- 
fit of the decree-holder. 59 L.W. 593 = 
(1946) 2 M.L.J. 303 (see Expl. I, infra,) 

A direction to consign papers to the record 
room is not a final disposal of the execution 
application. 49 A. 509=1927 A. 165=25 
A.L.J. 249. (F.B.) As to order directing 

application to be struck off without notice to 
decree-holder, see 49 A. 276=100 I.C. 692 
=1927 A. 16 (F.B.) See also 3 P. 596=78 
I.C. 766=1924 P. 576. (Execution proceed- 
ing struck off wthout any default on the part 
of the decree-holder) . See also the cases 
cited on the point under Art. 181. An order 
in execution proceedings recording the exe- 
cution petition with permission to the decree- 
holder to renew is a wrong order to pass, but 
once such an order is made, a subsequent exe- 
cution petition becomes a continuation of the 
previous one. 121 I.C. 845=1930 M. 303. 
An application for execution may be deemed 
to be one to revive and cairy through a pend- 
ing proceeding when the latter was arrested 
by reason of eiicumstanccs, over which the 
decree-holder had no control. 74 I.C. 279 
=1924 C. 419. See also 87 I.C. 561=1925 
C 1J85; 26 C.W.IST. 338; 1921 C. 472* 1924 
M. 178; 89 T.C. 886;=1926 P. 129; 60 I.C. 
265=1922 L. 208; 19 L.W. 613; 1934 P. 
532 . Wliece execution sale is set aside at the 
instance of judgment-debtor, a subsequent ap- 
plication for execution is treated as one for 
continuation of earlier application. 64 I.C. 
849=35 C.L.J. 135=1921 C. 594. See also 
90 I.C. 799=1926 P. 143. In order to en- 
title a decree-holder to claim that an applica- 
tion should be regarded as a continuation of 
the previous application, two conditions must 
be satisfied, first that the previous application 
was dismissed for no fault or default on his 
part and, secondly, that the present applica- 
tion is similar in scope and character to the 
previous application. 72 I.C. 862=1924 P. 
367. See also 4 Pat.L.T. 393=1923 P. 488. 
Wliei’e an execution application did not 
contain an express prayer to revive a pre’^d- 
ous application which had been dismissed, and 
the relief in it was quite different from what 
was claimed in the previous application, and 
besides, the application was made on a form 
prescribed for application for execution of 
q.G.M.-.456 


decrees, held, tliat the application could not be 
said to be a continuation of the previous ap- 
plication. 115 1. 0 . 24=1929 L. 529, An 
application for revival of previous execution 
proceedings which contains an additional pray- 
er for the arrest of the judgment- debtor is not 
a fresh application. 1930 L. 753. See also 
1939 O.W.N. 267=1939 Oudh 118=1939 O. 

A. 296; 69 C.L.J. 165=43 C.W.IST. 429= 
1939 Cal. 331; 1937 A. M.L.J. 53. 

Execution Proceedings, what are. — ^An ap- 
plication for the ascertainment of mesne pro- 
fits awarded by a decree, prior as well as sub- 
seque^ to its date, is not a proceeding in the 
suit, but a pioeeeding in execution and comes 
within Art. 182, 47 B. 778=25 Bom.L.R. 
810=1923 Bom. 366. See also 45 B. 819= 
61 I.C. 448=1921 Bom. 404. An application 
for restitution under S. 144, C.P. Code, is 
one for execution of decree of the appellate 
Court and is thus governe'd by Art. 182. 45 

B. 1137=62 I.C. 233; 1921 B. 67; 1931 

M.W.N. 1006; 2 P. 227; 13 P. 411=15 
Pat.L.T. 173=1934 P. 246 (2) (F.B.); 

152 I.C. 944=15 Pat.L.T. 745=1934P. 646; 
41 Bom.L.E. 1204=1940 Bom. 30; I.L, 
B. (1939) Hag. 492; 1939 Hag. 101. I.L.E. 
(1945) Lah. 8; (1945) 1 M.L.J. 148=13 E. 
43. But see 35 C.W.H. 1294 holding that 
Art. 181 applies. Time begins to run from 
the decree w-hich for the first time gave the 
applicant the right to restitution; 35 0 W. 
H. 1294=1932 C. 308. An application for 
restitution under S. 144, C.P. Code, is not 
an application for execution within the mean- 
ing of Art. 182 because ‘‘execution’’ signi- 
fies in law the obtaining of actual possession 
of anything acquhed by judgment of law. In 
making an application for restitution, the ap- 
plicant does not seek to enforce any judg- 
ment of law directly. The application for 
restitution is one to obtain an executable or- 
der and cannot therefore be called an appli- 
cation for execution in itself; while under 
S. 47, C.P. Code, an application for exe- 
cution is to be made to the Court executing 
the decree an application under S. 144, C. 
P. Code, can be made only to the Court of the 
first instance. LL.R. 1945 L. 8=213 I.O. 121. 
An application for refund of purehase-money 
by the auction-purchaser is in time if brought 
within 3 years from the date of the decree 
of the High Court on second appeal confirm- 
ing the claim of the claimant to the suit pro- 
perties, although it may be more than 3 years 
from the date of the decree of the first ap- 
pellate Court and of dispossession. 1931 M. 
W.H. 1006. Time must begin to run from 
the date of the final decree, however infor- 
in ally it is expressed. 50 C. 743=74 X.C. 1017 
=1924 0. 131. Where an appeal against 
a preliminary decree in a mortgage suit is 
dismissed for default or non-prosecution 
non-compliance with an order to pay the de- 
ficient court-fee on the appeal, the order of 
dismissal amounts to decree and furnishes 
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the starting point of limitatioii for an appli- 
cation for a final decree. 23 Pat. 635=10 
Cut.L.T. 59=25P.L.T. 159. < ‘Pinal order 
— ^Date of — Application for transfer of decree 
to another Court for execution — Order for 
transfer — If judicial or ministerial order . See 
23 P. 707=219 I.C. 491=1945 Pat. 71. 
"Execution proceedings — ^Partial decree — Ap- 
peal — ^Dismissal — Starting point of applica- 
tion for execution. 60 I.C. 915=47 C. 813. 
Where an application for the execution of a 
decree is barred by limitation, it cannot be 
revived by a su'bsequent application for 
amendment. 59 I.O. 186 (C.) Execution 
proceedings are not closed by the Court 
merely recording them and the decree-hold- 
er ^s right to apply for their continuance ac- 
crues from day to day and is not barred 
until three years from the date when they 
Cease to be pen.ding. 1925 M. 152=47 M. 
L.J. 608=20 L.W. 585. See also 79 I.O. 
891=1925 M. 218. But a judgment-debtor, 
who was not a party to a previous applica- 
tion for execution of a decree or to any 
order made upon it, is not precluded from 
showing that the said application was bar- 
red by limitation and that therefore it was 
not in accordance with law. 1923 C. 322 
( 2 ). 

.\»I?TAOHMENT BEFORE JUDGMENT. — "Under 

O. 38, R. 11, O.P. Code, where there has 
been an attachment before judgment, it is 
unnecessary to apply for a further order of 
attachment, but it is equally dear that there 
can be no order for execution without an ap- 
plication in that behalf. Art. 182 requires 
the decree-holder to make an application 
within three years from the date of the de- 
(*ree. An attachment before judgment can- 
not operate to keep alive the decree subse- 
quently passed until the attachment is re- 
moved. 57 L.W. 493=A.I.E. 1944 Mad. 
561i=(1944) 2 M.Lr.J. 192 (E.B.). 

Art. 182 (1). — Scope and Effect of Od. 
(1). — Under this article the period of three 
years of limitation runs from the date of 
the decree and not from the date of the 
order to dismiss the appeal for want of pro- 
secution. 25 O.W.N. 858=49 0. 203. See 
also 2 P. 712; 1934 R. 329. Art. 

1811 (1) contemplates only a decree or order 
made in such a form as to render it capable 
of being enforced in execution; if a further 
application is necessary to make the decree 
executable, then Art. 181 applies for such 
further application. 48 I. A. 17=1921 P.C. 
31=40 M.L.J. 1=25 C.W.N. 337 (P.O.). 
Date of decree — ^Instalment decree — ^De- 

fault — Waiver — ^Limitation. 25 Bom. h. 
R. 153=;1923 B. 207. Execution of 
deca?ee by legal representative — ^Limita- 
tion-Starting point is date of ap- 

P^te decree. 51 0. 312=81 I.C. 569= 
1924 <0. 60S. r 5ate of, the decree — Copy of 
nb^ree through mistake hpaidng. date 


on which it was drawn up instead of date 
of judgment — ^Application for execution 
made within limitation from former date 
not barred. 1938 Pat. 149. See also 197 
I.C. 217=1942 P. 335; 1942 P.W.N. 139 
=21 Pat. 366=1942 P. 410. The provision 
of cl. 5 of Art. 182 is not restricted in its 
application by el. (1). 1921 M. 415=41 M. 
L.J. 312; 45 M. 35. Where a decree is 
passed in favour of one person and is trans- 
ferred to two persons in parts, an execution 
application by one of snch transferees 
enures to the benefit of the other transferee 
and saves limitation for his portion. 45 M, 
35=1922 M. 129. The starting point of limi- 
tation for execution of the order for com- 
pensation passed by a partiUon officer is the 
date os which the partition came into effect. 
14 R.D. 341. Where a compromise decree 
was passed in a mortgage suit, which was 
itself exeeutabe, but the decree-holder ap- 
plied subsequently for a final decree which 
was passed without any objection by the 
judgment-debtor, heH that limitation fori 
an application for execution commeiiced to 
run only from the date of the final decree 
and not from the date of the compromise 
decree. 121 I.C. 818=1930 A. 520. Wuere 
the parties to two cross-suits agreed, when 
the suits were pending, that after the two 
decrees were passed, the party who was en 
titled to the larger amount should pursue 
execution of the decree in his favour to the 
extent of the excess. I^eld, that the agree- 
ment showed a set-off and entitled the party 
in whose favour the excess was decreed to 
ultimately take out execution, that the ex- 
cess could be only ascertained after the final 
decree was passed in appeal, if any, pre- 
ferred by any of the parties, and that by 
pm poses of the execution the date of the 
decree of the appellate Court and not of‘ 
the trial Court was the starting point of 
limitation. 59 B. 1=36 Bom.L.R. 645= 
1934 Bom. 307. Partition decree sent to 
CoReetor for execution — ^Applicaltion to 
Court to decide legal representatives. See 
T.L.R. 1944 Nag. 852=1945 N. 56. "Where an 
Older of decree, separately executable, is 
passed at an earlier stage of a suit, limita- 
tion for applying for the execution of such 
decree or order runs from the date of the 
order or decree as the case may be. Where 
therefore the Court passes a preliminary 
decree for partition and along with it also 
passes a decree for costs to be paid by the 
judgment-debtor to the decree-holder, the 
Older for costs being a separately execut- 
able order, execution of it must be taken 
within three years of the date of the order. 
It is however open to the decree-holder 
plaintiff to ask the Court to incorporate the 
previous order for costs in the final decree, 
although execution of such order indepen- 
dently is barred by limitation. 175 I.O. 45 
i=19 P.L.T. 798=1938 Pat, 188. See also 
.1942 pat, 335 * Partition suit — ^Final dc" 
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eree — ^Execution — Starting point of limita- 
tion — ^Non-payment of stamp duty for draw- 
ing up of decree — extends period of 
limitation. See 1943 M. 650= (1943) 2 M. 
L.J. 112. 

Aet. 182 (2): Scope and Effect: — See 
6 P. 780=8 Pat.L.T. 379=1927 P. 215. 
The word appeal^’ ia Art. 182 (2) means 
an appeal the lesult of which affects the 
decree sought to be executed. It does not 
mean any appeal which only affects the de- 
cree-holder’s right to execute it at a parti- 
cular time and in a particular circumstance. 
An appeal against an order dismissing an 
application by the judgment-debtor to record 
satisfaction of the decree, which would leave 
the decree valid and without modification, 
cannot be regaided as an ‘^appeal” within 
the meaning of Art. 182 (2), for purposes 
of extending’ limitation. 52 L.W, 277= 
1941 M. 40=(1940) 2 M.L.J. 371. The 
language of Art. 182 (2) is sufficiently 
wide to include an appeal the result of which 
may affect the decree or order which it is 
sought to execute, in such a way as to ren- 
der the execution proceedings in connection 
with such decree or order infructuous . 
Wheie, therefore, after an order for resti- 
tution was obtained by the respondent, the 
appellant continued litigation in various 
Courts and at last his final appeal failed, 
an application . for execution for the order 
for restitution filed within three years from 
the date of the order in such final appeal but 
more than thiee years after the order for 
restitution was made, is not barred by limi- 
tation. 44 C.W.N. 859. The words 
‘‘where there has been an appeal,” in the 
last column, mean an appeal from the de- 
cree sought to be executed, and not an ap- 
peal from another decree, though made in 
the suit. 41 Bom.L.E. 921=1939 Bom. 
454. See ali>o 1937 M. 421=:(1937) 1 M. 
L.J. 407=1943 A. L.W, 40. Time for ap- 
plying for execution runs from the date 
of appellate decree even though appeal is 
only against a portion of the trial 
Court’s decree. 53 C. 901=97 I.C. 838= 
31 C.W.N. 262=1927 0. 89; 1929 C. 

676. A preliminary decree in a partition 
suit was passed on 18th April, 1918, and 
confirmed by High Court on 20th March, 
1923. A final decree was passed by the trial 
Court on 30th September, 1919, and on an 
application for execution filed on 24th 
March, 1925, held, that the appeal referred 
to in Art. 182 (2) was an appeal against the 
decree sought to be executed and as no ap- 
peal had beeu preferred from the final de- 
cree which was the decree sought to he exe- 
cuted, time began to run from 30th Septem- 
ber, 1919, and the application was therefore 
barred, even though it was within three 
years of the date when the High Court con- 
firmed the preliminary decree. 37 L.W. 
180=1933 M. 315=64 M.L.J. 251=56 M. 
458> 9Uo 1928 B. 581; 6 P. 780=102 


I.C. 811=1927 P. 215; 19 Pat.L.T. 798= 
1938 Pat. 188. Appellate decree what is. 
54 C. 1052=1927 C. 904; (1940) 2 M.L.J. 
371=1941 M. 40. Where in remandiag a 
ease for trial de novo the appellate Court 
passed an order for costs against the guar- 
dian of the successful minor appellants and 
the suit though dismissed in the trial Court 
was ultimately decreed in appeal on a^ ques- 
tion as to the starting point of limitation 
for the execution of the order for costs 
against the guardian, it was held that the 
Older for costs though not varied by the 
final order, in appeal was at least closely 
related to it since both were passed during 
proceedings in the same suit and that was 
sufficient reason for taking the date of the 
final decree in the suit on appeal as the 
proper starting point of limitation. 18 Luck. 
68=1942 Oudh 464=1942 O.W.N. 315. 
The time fixed for payment of the instal- 
ment under an instalment decree which Is 
confirmed by the appellate Court should be 
allowed from lie date of the confirmation of 
the decree. 49 B. 305=86 I.C. 894=1925 
B. 270. See also 25 Bom.L.E. 153=1923 
B. 207. There is no definition of appeal in 
tbe C.P. Code and any application by a 
pai’ty to an appellate Court asking to set 
aside a decision of a subordiate Court is 
an appeal within the ordinary acceptation 
of the term. An appeal is no less an ap- 
peal, because it is irregular or incompe- 
tent Hence an appeal against an order 
gi anting the review comes under the defini- 
tion. 57 B. 388=35 Bom.L.E. 432=1933 
B. 255. Any application by a party to an 
appellate Court to set aside or revise a 
decree or order of a Court subordinate 
thereto is^ an “appeal” within the meaning 
of Art. 182 (2). I.L.E. (1937) M. 617= 
45 L.W. 457=1937 M. 385=(1937) 1 M. 
L.J. 453 (F.B.). The word “appeal” 
in Art. 182 (2) does not mean "bona fide 
appeal. 74 I.C. 679=1924 C. 349. But 
see 1923 C. 288. Even though the appeal 
preferred was irregular in form and was 
dismissed on that ground, limitation would 
start from the date of the appellate Court’s 
order. 59 I. A. 283=60 C. 1=1932 P.C. 
165=63 M.L.J. 229 (P.C.). But see also 
57 M. 741=1934 M. 303=66 M.L.J. 486.' 
Even though an appeal is incompetent not 
in the sense that it was filed in the wrong 
forum but on the ground that no appeal lay, 
the order dismissing the appeal would give 
a fresh starting point of limitation under 
Art. 182 (2) of ^e Limitation Act. 68 L. 
W. 222=1945 Mad. 261=(1945) 1 M.L.J. 
421. The contention that an appeal in 
order to save limitation under cl. (2) must 
be one to which the persons affected were 
parties and that it must also be one in 
which the whole decree was imperilled is not 
sound. 59 I. A. 283. The decision in 1930 
A. 636 and 1930 P. 146 are not now good 
law. Se^ also 1923 C. 288; 1924 0, 349, 
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For purposes of Art. 182 (2), it is sufS- 
cient that there has been an appeal and there 
is no wairant for reading into the words of 
the article any qualitifeation either as to 
the character of the appeal ox as to the 
parties to U. Where there was an appeal 
from the decree in the suit in which res- 
pondent was awarded costs but the question 
as to costs was not the subject-matter of 
the appeal. Held* that the period of limi- 
fa Hon did not begin to run from the origL 
iial date of the decree 15 L. 267=147 I. 

C. 689=1934 Ir 318 (1). The expression 
^*\vheie there has been an appeal’’ means an 
appeal which is likely to affect the decree 
sought to be executed Where pending an 
appeal from a preliminary decree in a mort- 
gage suit, which was confirmed on appeal, 
a final decree is passed, an application for 
execution of the final decree would be in 
time, if filed within three years of the date 
of the appellate preliminary decree, though 
lieyond three years of the date of the final 
decree itself. It is not necessary to apply 
afresh for a final decree or to get the final 
decree amended. The original final decree 
mav itself be executed. 1937 M. 421 — 45 
L W 278= (19371 1 M.L J. 407. See 
also 1939 Bom 454; ILK. (19391 Mad 
253=48 L.W. 751=1939 Mad 157= (19381 
2 M.L J. 1048; I.L E (19391 M. 828; 
1939 Mad. 735=(1939) 3 M.L J 86. The 
expression must be construed in its plain 
sense Wlieie, though an appeal is incompe- 
tent in law, it is iona fide presented, it 
satisfies the terms of Art. 182; 79 I.C. 477 
=16 S.L E. 245=1921 C 132. Even when 
an appeal is dismissed for non-pa-yment of 
Court fees limitation runs for purposes of 
execution only from the date of the order of 
dismissal 1934 C. 349. Where a memoran- 
dum of appeal filed with deficit Court-fees 
was neither registered nor numbered as an 
appeal but was rejected for non-payment of 
the requisite Court-fees within tlie time 
allowed, the order of the appellate Court 
has not the effect of a decree and it does 
not deal judicially with the appeal at all 
which nonver came into existence. Consequent- 
ly, the starting point for limitation under 
Art 182 for the execution of the decree is 
the date of the trial Court’s decree and not 
the date of the order of the appellate Court 
rejecting the memorandum of appeal; 42 
C W.N. 698=1938 Cal. 533. See al^o 41 C 
W.N, 1285=1 L.E (1938) 1 0. 171=1937 
Cal. 728 Where an appe^ is preferred on 
insuffieient court-fee and is duly registered 
as an appeal and numbered as such but 
subsequently rejected after notice to the 
parties and after hearing them, the time for 
execntion begins to run from the date of 
the order, of the appellate Court. 19 Pat.L. 
T. 243=1937 P.W.N. 1023=1938 Pat- 79. 

(J) 182 'has no applicaUon to 

appews other th^ai appeal^ against ^ de- 


cree itself. It does not apply to appeals 
from orders in collateral proceedings which 
may affect the decree to he executed. An 
application to cancel or modify an order re- 
cording satisfaction of a decree and to re- 
vive it, cannot be regarded as an appeal 
from tre decree itself, so as to make Art. 
182 (2) applicable to an appeal from the 
order passed on Hie application to revive 
the decree. 50 L W. 497=1939 Mad. 892. 
An ordei directing the return of the memo, 
of appeal for presenting to the proper Court 
is not a final order”, nor is the Court an 
appellate Court within Art. 182 (2) and 
the time for executing the decree does not 
run from the date of such order. 39 M. 
L.J 431=43 M. 835; nor where it is re- 
turned for re-presentation after some 
amendment. 163 I.C. 354=44 L.W. 59= 
1936 M. 613=71 M.L.J. 336. See also 
1936 Lah. 479 In an appeal from a part 
of the decree by some of the parties the 
entire decree becomes the subject-matter of 
the appeal. 3 P 327=79 I.C. 794=1925 
P. 40; 59 I.C 896=1921 P. 6. See also 

59 A. 283 (P.O ); 1939 2 M.L J. 271. 

(appeal by some of the defendants only). 
Continuance of proceedings — ^Ineompeteut ap- 
peal does not suspend limitation. 1923 C. 
288. But see 74 I.C 679=1924 C 349; 
134 I C 425=11 P. 430=1931 P. 422. (Ap- 
peal dismissed as out of time gives a fresh 
stalling point ) See also 19 I.C. 477 (S.); 
35 Bom L.E. 432=1933 B. 255=57 B. 388. 
But where a Court refuses to receive the 
memo, of appeal on file in view of 0. 41, 
E 1 (3), C.P. Code (Madras Amendment), 
there is no appeal, and time is not extend- 
ed by Art 182 (2). 57 M. 741=1934 M. 

303=66 M.L.J 486. An order of the 
atJpellate Court holding that the appeal had 
abated and refusing to set aside the abate- 
ment is a final order within the meaning of 
Art 182 (2), since it deals judicially with 
matters before the Court. 60 I. A. 83=142 

I C. 326=1933 P C 68=64 M.L.J 421= 

60 C 662 (P C.). The decision in 49 C. 
L.J. 111=104 I.C. 566=1927 C. 760 to 
the contrary is not good law. The dismissal 
for non-prosecution of an appeal to the 
Privy Council even after admission and ap- 
peal ance of the respondents does not con- 
stitute a final order or decree of the ap- 
pellate Court within the meanisg of Art. 182 
(2), and limitation starts from the date of 
the dismissal of the appeal by the High Court. 

II P 477=139 I.C. 198=1932 P. 251. 
See also 1936 L. 479. Where an appeal is 
dismissed for default' in payment of print- 
ing charges, limitation for execution of 
the decree ^pealed against starts not from 
the daite of' the dismissal of the appeal but 
from the date of the original decree* I.L. 
B. (1945) All, 71=1945 A.L.J. 73=1945 
A.W.E. (H.C.) 34. The appeal referred 
to is an appeal from the decree itself and 
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Description of application. 

Period of limitation, j 

Time from which period 
begins to run. 



3. (where there has been a 
review of judgment) the date 
of the decision passed on the 
review, or 


not from an order rejecting an application 
to Set aside the pa'^te dedree. 11 Lah 

L. J. 63=1929 L. 283; 138 I.C. 692=1932 
A. 601; 35 C.W.N. 155=131 J.C. 263= 
1931 C. 332. But see contra 18 Pat.L.T. 231 
=16 P. 306=1937 P. 337. For execution 
purposes an appeal by itself never opera- 
tes as a stay. There is the right to exe- 
cute the moment the decree is passed, but 
if there is an appeal the tune of limitation 
IS postponed and does not run until the de- 
cree determining the appeal is made. 33 C. 
W.N. 958=50 C.L.J. 12=1929 C. 676. 
Assignment of decree pending appeal — ^As- 
signee not brought on record — Appeal and 
second appeal with decree-holder on record — ‘ 
Application for execution by the assignee 
witliin three years of second appellate 
Court’s decree is not barred. 1930 A. 380. 
In all cases, what Art. 182 (2) refers to is 
a decree, one decree, and it is not per- 
missible for Courts in execution to look 
into the matter and say that, as there are 
several reliefs which are severable, what is 
nominally one decree, consists of several de- 
crees. In the case of a plaint claiming 
several reliefs where the Court passes a 
decree granting some of such reliefs and 
refusing the others, but where an appeal is 
preferred only against a portion of the de- 
cree regarding a particular relief, limitation 
for the execution of the other unappealed re- 
liefs runs only from the date of ^e appel- 
late decree. (1932 P.C. 165, Appl.) 1935 

M. W.N. 329=1935 M. 557. 

Art. 182 (3). — The real distinction be- 
tween ds. (2) and (3) of Art. 182 is real 
ly one of the particular tribunal which pass- 
ed the order by which the original decree is 
imperilled. If the order is made by the 
appellate Court, then Art. 182 (2) appUes; 
but if the order is made by the original 
Court which passed the decree to be exe- 
cuted, then cl. (3) applies and the date 
from which limitation runs is the date of 
the order of the original Court. All cases 
in which the Court reconsiders its own judg- 
ment, whether in applications for restora- 
tion or in applications for ‘'review^ so- 
called, are cases of review within the mean- 
ing of Art. 182 (3). An order allowmg 
or rejecting an application for restoration 
of a proceeding decided ex p^te is an ordeir 


on '^review” and therefore gives a starting 
point of limitation for execution. 18 Pat. 
B.T. 231=1937 P. 337=16 Pat. 306. Art. 
182 (3) IS not applicable to eases where an 
application foi review has not been granted 
but rejected, and in such cases limitation is 
not enlarged under the article. 20 Pat. 
513=1941 P.W.N. 477=22 Pat.L.T. 26= 
1941 Pat 213. Wheie there has been a re- 
view of the deei'ee, the period of limitation 
for purposes of Art. 182 (3) should be 
taken to run fiom the date of the review, 
notwithstanding that the persons against 
whom time is reckoned were not paities to 
the review proceedings. [63 M.L.J. 329 
(P.C.) Eel. on.] 141 I.C. 175 (2)=1933 
M. 276=64 M.L.J. 75=36 L.W. 919. See 
also 1939 P. 207. A second execution ap- 
plication (filed after the amending Act IX 
of 1927 came into force) was returned for 
correction of some defects and only repre- 
sented along with a third application for 
execution more than three years from the' 
ulate of the first application. Jleid, that so 
long as no final orders had been passed on 
/the second application, it was stiU pending 
and no question of limitation arose. 64 M. 
...J. 401=37 L.W. 469=144 I.C. 167=1933 
M. 540 (1). As to the meaniSig of ‘'final 
lorder/’ see 7 Luck. 590=1932 O. 148 (P. 
B ) . Recording of payment by Court un- 
der O. 21, R. 2 is not a final order. 1932 
lOudh 148. Where there was an application 
for review and an appeal against the order 
in review, the decree-holder is eutitied to the 
benefit of els. (2) and (3) of Art. 182. 
The words in Art. 182 (3) “decision pass- 
ed on review” mean a decision passed in 
review proceedings; and whatever such a 
decision is, it gives a fresh starting point 
of limitation. 162 I.C. 223=38 Bom. L. 
B. 215=1936 B. 162. The words ‘where 
there has been a review of judgment’ in 
Art- 182 (3) can only cover caaes when an 
application for review of a judgment has 
beeu allowed and they do not cover cases in 
which the application for review has beeu 
rejected. In the former case limitation 
would begin to run from the date of the de- 
cree substituted on review and in the lat- 
ter from the date of the original decree it- 
self. 1942 A. L.W. 429=1942 A.L.J. 352 
=1942 All. 338. 
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Description of application. 

Period of limitation 

Time from which period 
begins to run. 



4. (where the decree has 
been amended) the date of 
amendment, or 


All, 182 (4) : Scope and effect of Ce.. 
(4) . — The correctioiL of mere clerical errors 
in a decree, error in the number of the 
suit 01 in the name of judgment-debtor, does 
not amount to an amendment mthin the 
meaning of Art. 182 (4) . Where the de- 
cree as It stood before such correction was 
fully capable of exceution and the decree- 
holdei took no steps for its execution for a 
period of three years, the decree becomes 
barred, and the subsequent verbal correc- 
tions will not have the effect of reviving the 
said decree or giving a fresh start to the de- 
cree holder. 67 C.Xf.J. 92=:41 C.W.N'. 
1151=1937 Cal. 581. Art. 182 (4) lays 
down clearly and without reservation that 
when a decree has been amended the period 
of limitation is three years from the date 
of the amendment. It is not stated that 
the amendment should have been made with- 
in three years from the date or the original 
decree or at a time when the original decree 
was subsisting. It is not the func- 
tion of the executing Court to question the 
correctness or piopriety of the amendment 
of the decree. I.L.R. (1941) Lah. 659 
=43 P.L.R. 11=1941 Lah. 131. See also 
41 C.W.N. 1330; 16 Pat. 453=1938 Pat. 
57. Under Art. 182 (4), teTminus a quo 
foi an application for execution of a decree 
runs from the date of the order of the 
amendment, if there has in fact been an 
amendment within the meaning of that clause, 
even though that amendment has been made 
more than three years from the date of the 
original decree. But if the alteration in 
the decree does not amount to an amend- 
ment within the meaning of that clause, no 
fresh teTmvKius a quo is available to the 
decree-holder for execution of the decree. 
23 P.L.T. 731=1942 P.W.N. 179=1942 
Pat. 478. Where the original decree is in- 
capable of execution, time runs from the 
date when a decree properly capable of exe- 
cution has been drawn up. 64 I.C. 522= 
34 C.L.J. 397. Where a decree capable of 
execution becomes barred, its amendment 
cannot entitle the decree-holder to a fresh 
period of limitation under Art. 182 (4), 
because after it is dead, it cannot be revived 
by a subsequent application for amendment. 
6 Lah.L.J. 398=1924 L. 329. See aUo 
56 M. 458=a933 M.W.N. 23=37 L.W. 180 
=64 M..L. J, 251=1933 M. 315=56 M. 458; 
1936 Mad. 434&70 M.L.J. 700: 147 LO. 
815=11 O.W.N. 10=1934 O. 43. But see 
cofttra 58 M. 748=1935 M. 97=:40 L.W. 


896=67 M.L J. 904; 16 P. 290=167 I.C. 
134=18 Pat.L.T. 18=1937 P. 316. See 
also 57 M. 795=39 L.W. 488=1934 M. 2S3 
=66 M.L.J. 492. The words of cl. 4 of 
Art. 182 ai*e quite unqualified and do not 
speak of any particular form of amendment, 
whether the amendment is necessary or not, 
whether the decree is capable of execution 
without the amendment; it does not qualify 
the matter of amendment in any way undei 
Art. 182 (4), if a decree has been amended, 
the starting point of limitation for exeeu 
tion IS the date of the amendment. The 
fact that the amendment is applied for and 
made after three years fiom the date of the 
decree is immaterial. If an application foi 
execution is made within three years of such 
amendment, it is in time and not barred. 
The executing Court is not competent to sit 
in appeal over the Court which passed the 
decree or made the amendment; it has only 
to see whether the decree has been amend- 
ed in order to see whether the execution ap- 
phcation is barred by limitation. 16 Pat. 
290=18 Pat.L.T. 18=1937 Pat. 316; See 
also 16 Pat. 453=18 Pat.L.T. 679=1938 
Pat. 57; 1929 Cal. 650. Art. 182 (4) al- 
lows an application for execution to be made 
within three years from the date when the 
decree is amended. It is beyond the com- 
petence of the executing Court to decide as 
to whether the order for amendment of the 
decree was proper or not. It may be the 
duty of the Court allowing the amendment 
to consider as to whether an amendment 
should be granted at all when the applica- 
tion is made more than three years after 
the date of the decree; and if there is an 
order for amendment passed in such cases 
tile parties of course could challenge that 
order by way of revision, but it is no busi- 
ness of the executing Court to enter into the 
Jpropriety of the question as to whether the 
Jimendment should have been made or not, 
fend once the decree is amended it has got 
to take the amended decree as it stands and 
pRow execution of it provided the applica- 
tion for execution is made within three years 
from the date of the amended decree. 65 
C.L.J. 455=41 C.W.N. 1330. See also 
1935 A. 606=1935 A.L.J. 289; 1930 

Pat. 286. 

If there has been an amendment of a de- 
cree which was incapable of execution, the 
period shall run from the date of the amend- 
ment, otiierwise it must date back to the 
date of the original decree. 27 A.L.J. 427 
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Description of application. 

Period of limitation. 

Time from which period 
begins to run. 


1 

5. (where the application 
next hereinafter mentioned 
has been made) the date of 
^[the final order passed on an 
application made] in accord- 
ance with law to the proper 
Court for execution, or to 
take some step-in-aid of exe- 
cution of the decree or order, 
or 


LEG. REa. 

1 Substituted by Act IX of 1927. 


=115 I.C. 118 (2)=1929 A. 253. See also 
1929 C. 650. 

Art. 182 (5) . — Scope of — ^Differeuee be- 
tween para. (5) and tbe rest of tbe para- 
graphs. While all the paragraphs in Art. 
182 excepting para. (5) deal with the ques- 
tion of what is the time from which limita- 
tion begins to run in the ease of a first ap- 
plication for execution, para. (5) alone 
deals with tbe case of subsequent applica- 
tions. The wording of para. (5) shows 
that it lefeTS to an application for execution 
where there has been a previous proceeding 
in execution in the Court. The other para- 
graphs do not deal with such a question. I. 
L.R. (1938) A. 342=1938 A.L.J. 117= 
1938 All. 210. Wliat is dearly contemplat- 
ed by Art. 182 (5) is that a judicial orde*-’ 
is to be made on an application by the de- 
cree-holder, being a step-in-aid execution and 
in order that an application for transfer 
should benefit the decreeholder, it must be 
in essence in continuation. 162 I.C. 984 
=1936 P. 313. A suit under 0. 21, B. 63, 
C.P. Code, by a decree-holder to set aside 
an order allowing a claim to the attached 
property cannot be regarded as a step-in-aid 
under Art. 182 (5), such a suit is not ^^an 
application made in accordance with law to 
the proper Court for execution or to take 
some step-in-aid of execution of the decree 
or order. Application^^ in the Article 
does not include a suit. 47 Bom. L.R. 848. 
See also 1942 Mad. 5=(1941) 2 M.L.J. 
754. A decree entitling a landlord to a cer- 
tain enhancement of rent is not capable of 
execution. The entry of the decree in the 
revenue records is not execution of it, but 
merely a record of the facts as they exist. 
Accordingly, Art. 182 has no application 
to a mutation in accordance with such a de- 
cree. 16 Lah.L.T. 26. The termMius a quo 
under the 'uname'r^ded form of Art. 182, cl, 
(5) is the date of the application for execu- 
tion* or to take some step-in-aid of execution 
and not (as under the amendix^^ Act I^of 
1927) the result of the application, «ier., the 
^te of the final passed smfii appli« 


canon. 61 I A. 62=55 A. 993=38 C.W.N. 
229=1934 P.C. 14=66 M.L.J. 79 (P.C.). 
An order on an execution petition stating 
that It was ^‘closed'' because no schedule of 
immoveable property was furnished as re- 
quired by 0. 21, R. 13, O.P. Code, can- 
not be deemed to be one rejecting or dis- 
missing the petition. The word closed 
generally ituLcates an intention to remove 
the petition from the file for statistical 
purposes but not to terminate it finally. A 
subsequent application for execution Wy 
therefore be treated as continuation of the 
earlier one. 1945 M.W.N. 381=A.I.R. 
1945 Mad. 236= (1945) 1 M.L.J. 380. See 
also 1945 Pat. 276=26 Pat-L.T. 155. 

Amendment not Retrospective — The 
amendment will not disturb vested rights and 
so, subject to this limitation, an application 
made after the 1st January, 1928, will ne- 
cessarily be governed by the amended Act. 
1930 P. 207. 

Step-in-aid of Execution — ( a) Test op 
Application being Step-in- aid. — There can 
be a step-in-aid of execution without any ap- 
plication for execution having ever been 
made at all. 178 I.C. 202=1938 Lah. 326. 
Anything done by the decree-holder through 
the machinery of the Court or any proceed- 
ing taken by the executing Court which ia 
calculated to advance the case of the de- 
cree-holder in the direction of his ultimate 
object of reaping the fruits of his decree, 
can be treated as a step-in-aid of execu- 
tion and save the running of limitation 
against him. 18 Lah. 671=39 P.L.R. 680 
=1937 Lah. 404. The necessary conditions 
which must be satisfied for the application 
to be one for execution or to take some step- 
in-aid of execution of the decree or order 
are that (1) the application must be in ac- 
cordance with law, (2) it must be made to 
the proper Court, and (3) there must be a 
final order passed on the appHeation. These 
conditions are adjectival botii to the appli* 
cation for execution and to the application to 
take step-in-aid of execution of Ae decree or 
order. 7 Luck. 590=137 I.C, 768=sl93af 
0. 148 (E.B.). A step-in-aid of exe^st^CM 
can be taken before an applieatkhi fbr fjxr 
of the decree bait heeft fiuide In 
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Court. I.L.R. (1939) All. 728=1939 A. 
L.J. 746=1939 All. 483. A step-iu-aid of 
execution implies that there is already a de- 
ciee which can be executed and in furthe- 
rance of which the step is taken. Where 
undei O. 21, R. 12, C.P. Code, the Court 
hxes the amount of the mesne profits but 
defeis the drawing up of the decree until 
payment of the necessary Court-fee by the 
plaintiff, an application by the plaintiff 
praying the Court to assess and receive the 
deficit Court-fees or to prepare the final de- 
cree cannot be considered to be a step-in-aid 
ol execution under Art. 182 (5). 21 Pat. 

366=23 Pat.L.T. 202i=:194:2 Pat. 410. Art. 
182 (5) gives two landmarks of time from 
Which the period of limitation can run. One 
is the date of the final order passed on an 
appljijimtion made for execution,, and the 
other is the date of the final order passed 
on an application made to take some step in- 
aid of execution. 1939 Bang.L.R. 508= 
1939 Rang. 406. Under Art. 182, Cl. (5) 
it is sufficient to show that an application 
was made in accordance with law to the pro- 
pel Court for execution or to take some 
step-in-aid of execution of the decree, and 
it is not further necessary to show that such 
application was not merely colourable but 
had been made with a hona fide and genuine 
intention of obtaining execution of the de- 
cree and not simply for the purpose of gain- 
ing time and keeping the decree alive. [52 
A. 11 (P.B.). Appr. 48 A. 468, Ov^rr.] 
61 I. A. 62=66 M.L.J. 79=55 A. 993 (P. 
C.). An execution application made to a 
pioper Court and outwardly at least, in ac- 
cordance with law, is one within the provi- 
sions of Art. 182 (5) even if it is made 
merely for the purpose of gaining time and 
keeping the decree alive. There is nothing 
inherently wrong in making an application 
merely for the purpose of saving 
time. I.L.B. (1942) Kar. 448=1943 Sind 
29. Application for execution of a dee.’ee 
made to a wrong Court cannot be consider- 
ed as a step-in-aid of execution. 177 I.O. 
483=40 P.L.B. 721=1938 Lah. 451. The 
fact that an application for execution is 
subsequently dismissed on account "of the de- 
cree-holder's default cannot make the ap- 
plication ineffective for saving the limitation, 
if it is a proper application made in accord- 
ance with law- It is the application, and 
not the result of the application, which is 
contemplated as being sufdeient to save 
limitation. 13 Luck. 162=167 I.C. 34= 
1937 O.W.N. 169=1937 O. 233. The words 
execution" in Art. 182 (5) mean ‘^for 
the purpose of obtaining execution,^' the 
words * ‘atep-in-aid of execution" mean 
‘‘step tskeu for the purpose of obtaining 
execul^ion.'^ ^ 938=48 A. 468=1926 

A. 95. iSfee <H«o 1922 3^. 79 (2)^42 M.L. 
5. 303:^^45^ 'Hift "^here the aplgli* 

ddes not state stfe^ he wirfie* to 


be taken, that application will not come 
under this clause. 150 I.C. 866=36 Bom. 
L.E. 115=1934 B. 113 (2). Where decree 
comprises two reliefs, an application to execute 
first portion is a step-iu-aid. 44 A. 166=1922 A. 
388=65 I.C. 358. In the case of a joint 
and several decree an application for execution 
made against any one of the judgment-deb- 
tors is a step-in-aid of execution against all. 
The fact* that one of the judgment- debtors is 
not correctly impleaded in that the person 
who was mentioned as his guardian was not 
nominated by the Court, is immaterial. 197 
I.C. 480=1942 P. 285. See also 1938 Pat. 
395. An application praying for a relief 
which perhaps the Court would not have 
gi anted is still treated as an application in 
accordance with law for the purposes of 
Art. 182. 1926 M. 179=49 M.L.J. 753= 

91 I.C. 11; 1922 C. 3=26 O-W.N. 292. 
“Bate of decree", meaning of. 1 Luck. 
543=1927 O. 488. An application made to 
point out that the official of the Court had 
omitted to include interest granted under 
the decree payable to him and to correct 
the mistake by addition of interest after 
calculation, is necessarily by a mistake of 
an official of the Court and is a step-in-aid 
of execution. It is a judicial act and not a 
ministerial one. 114 I.C. 55=1929 L. 303. 
O'bHer , — If execution of a decree is condi- 
tional on prior payment by the decree-holder 
of court-fees, or of the mortgage-debt in a 
redemption suit, or on discharge by the de- 
cree-holder of an incumbrance, or anything 
else, an application by the decree-holder for 
execution without fulfilling such a condition 
is nevertheless one in accordance with law, 
it being open to the Court, on such applica- 
tion, to order execution on previous com- 
pliance by the decree-holder of the condition 
imposed by the decree- 122 I.O. 438=1930 
W. 241. JBona fides of decree-Jtolder in 
making the application is not material. 
1939 Eang.L.R. 5871=1939 Bang. 433; (41 
P.L.R. (J. & K.) 31; (1934) P.C. 14 
Poll.) 

(b) Applications as steps-in- ah) op Exe- 
cution— (1) General. — ^An application to 
take a step-in-aid of execution is not neces- 
sarily an application in execution. 45 M. 
202=41 H.L.J. 374=1922 M. 247. To 
constitute a step-in-aid it must pray for 
some relief which can be granted by the 
Court. 35 O.L.J. 82=1922 0. 44. See 
also 1932 A.L.J. 1035=1933 A. 49 as to 
the meaning of the word. the facts of 
a particular case show that the proceeding in 
question has the effect of facilitating or ad- 
vancing the execution to any extent of re- 
moving some obstacle from &e way of exe- 
cution, it may well be regarded as a step-iu- 
aid of execution. 7 Luck. 590=137 I.C. 
76fcl932 q. 148 (P.B.). The word '‘ap- 
pHcation" fn cl. (5) means a document 
containing a request. There is nothing to 
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prevent the Court from treating a suit as an 
application, 7 O.W.N. 887=1930 O. 468. 
But see also I.L.B. (1939) 2 Cal. 33=43 C. 
W.N. 604=1939 Cal. 319; 1940 lEtang.L. 
B. 82=1939 Bang. 296; 1942 Mad. 5= 
(1941) 2 M.L.J. 754; 1946 A.M.L.J. 13; 
1938 N.L.J. 336=1938 Nag. 534=1. L.R. 
(1940) N. 334 (Gaim suit under C.P. 
Code, O. 21, B. 63). It is not necessary 
for tlie purpose of saving limitation under 
Art. 182 (o), that an application taken as 
a step-in-aid of execution should be made 
in a pending execution petition. I.L.R. 
(1945) Mad. 468=58 L.W. 25=1945 Mad. 
139=(1945) 1 M.L.J. 47 (P.B.). An ap- 
plication to take a step-in-aid of execution 
may be made even though there is no pend- 
ing application for execution. (45 M. 202, 
Boll.; 45 M. 466, Not FoU.) 151 I.C. 767 
=36 Bom.L.B. 510=1934 B. 366; 57 M. 
808=39 L.W. 639=1934 M. 392=67 M.L. 
J. 762; 7 Bat. 708. The ^ step-in-aid of 
execution must be made while the decree is 
still alive. Oertidcation cannot have the 
effect of reviving a dead decree. 1930 0. 804= 
7 O.W.N. 858. An application for execution 
against a judgment-debtor who was then 
dead is neither made in ^‘accordance with 
law for execution nor a step-in-aid exe- 

cution. The good faith of the decree- 
holder is immaterial and cannot affect the 
position. I.L.B. (1944) Nag. 419=1944 
N.L.J. 200=1944 Nag. 145, A plaint in 
a suit in a Munsif ’s Court foi a declaration 
that certain immovable property of the 
mcnt-debtor was liable to attachment and 
sale in* execution of a decree obtained in a 
Small Cause Court can be treated as a step- 
in-aid of execution. But it cannot be treat- 
ed as an application made to the “proper 
Court, unless the said decree of the Small 
Causa Court has, before the plaint is filed, 
been transferred to the Munsif’s Court for 
execution. When the decree has not been 
so transferred, Art. 182 (5) will not apply 
to save limitalnon. 155 I.C. 505=1935 O. 
W.N. 672=1935 O. 430. See o^so 1940 N. 
L. J. 605=1941 N. 60 (Insolvency Court not 
propel* Court for execution) . Application by 
decree-holder to execute decree for more 
than is due to him does not by itself make 
it not one in accordance with law. 53 L.W, 
155=1941 Mad. 528=(1941) 1 M.L.J. 267. 
See also I.L.B. (1942) B. 1=1942 B. 29=43 
Bom.L.B. 833 (Assignment of decree to 
several persons jointly — ^Application by one 
alone saves limitation). See also 1941 M. 
30=(1940) 2 M.L.J. 502; 8 Cut.L.T. 86. 

(2) What a^pucations amount to 
Steps-in-aid. — ^Process application for at- 
tachment- 48 M.L.J. 678=1925 M. 380, 
An application or transfer of decree for exe- 
cution. 3 Pat.L.T. 298=1 P. 328=1922 
P. 301. See also 11 P. 785=1932 P. 309; 
27 S.L.B. 109=142 I.C. 489=1933 S. 78; 
10 O.W.N. 363=1933 0. 131=143 I.C. 

457 


678; 16 P. 288=18 Pat.L.T. 202=1937 F, 
351; 162 I.O. 984=1936 P. 313; I.L.B. 
(1939) A. 57=1938 A. L. J. 1128=1939 

AH. 57; 1940 Pat. 677=19 Pat. 354; 1937 
O.W.N. 1116; I.L.B, (1940) AU. 318= 
1940 A.L.J. 381=1940 AU. 331; 1937 Ban. 
L.B. 287=1937 Bang. 477 (order sending 
decree for execution to another Couit); I. 

L. B. (1940) 2 0. 252=71 C.L.J. 535= 
1940 Cal. 557; I.L.B. (1937) N. 440=1937 
Nag. 305; 1936 A.L.J. 254=163 I.C. 231 
=1936 A. 369; 1937 A.L.J. 278=1937 A. 
397. An application to certify payment. 2 
B. 393=1925 B. 26=84 LC. 473. See contra 
137 I.C. 768=1932 O. 148 (PJS.); 7 Luck. 
590; 9 Luck. 288; 56 I.A. 30=3 Luck. 684=56 

M. L.J. 233=1929 P.C. 19 (P.C.); 163 I.O. 
915=1936 P. 386; 43 Bom.L.B. 880=1. L. 
it. (1942) Bom. 11=1942 Bom. 17; 21 Pat. 
481=1943 Pat- 7. ITncertihed payment 
whether saves limitation. See 1927 C. 29. 
See also 101 I.C. 574; 1927 A. 827; 1933 
A. 49. (S. 20 proviso applied). Application 
by mortgagor in redemption s^iit to extend 
time for deposit of money. 41 M.L.J. 374 
=45 M. 202. An application by a trans- 
feree decree-holder for a recognition of Ms 
transfer and to execute the decree. 1924 M. 
834=47 M.L.J. 447=80 I.C. 103; 40 Bom. 
L.B. 411=1938 Bom. 309. But an applica.. 
tion by a transferee to be brought on the 
recoid without asking for execution of the 
decree is not an application in accordance 
with la\\, as it is not an application for exe- 
cution of the decree. 27 S.L.B. 314=1933 

S. 341. An application is requiied under 
the provisions of O. 21, B. 11, C.P. Code, 
to contain certain particulars and to be 
signed and verified. It is the duty of the 
Court when it is presented to chock the ap- 
plication to see that the necessary pairticu- 
lars are gnen under O. 21, B. 17 and the 
Court is then empowered either to reject the 
application or require its immediate amend- 
ment or its amendment within a fixed time. 
If the Court takes it one of these actions it 
must be deemed to hold the application, to 
be one in accordance with law. 1941 Pesh. 
103. Application to make decree final may 
be step-in-aid. 79 I.C. 407=1924 B, 71. 
An application by a decree-holde^ {o obtain 
an order wMeh he has been directed by the 
executing Court to obtain is an application 
to take a step-in-aid, 46 B. 269=1922 B. 
113=23 Bom.L.B. 1013. Application to send 
for records. 23 A.L.J. 422=1925 A. 394=47 A. 
667=88 I.C. 271. Application for the issue of 
notice upon judgment-debtors. 68 I.C. 337^ 
=1923 P . 180 . Bven where an execution 
application is not in accordance with law, if 
an order had been made for issue of notice 
under O. 21, B. 22, a fresh period of limita- 
tion begins to run from the date of the 
issue of the notice. 90 I.C. 847=1926 P. 
160; 1933 P. 658. Issue of a comhiixed 
notice under O. 21, Br. 22 and 16 upon *the 
judgment-debtor is sufficient under the law 
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to limitalioTi. 90 IX. S47; L.W. 
538=^=1938 :Mad. 553=(1938) 1 M.L.J. 

TlOjl 40 Bom.L B. 676=1938 Bodi. 405= 

I L.B {2938) Bom. 70S. But see l.C. 
^!141=1925 L 233, cojiira. Apt^lication 
made by dccree-liolder merely to ispue 
HMtice ‘to tlie ;iudgmeiit-debtoi to pay the 
deciotal anioaiifc to the Court -which passed 
the deeicc is not illegal or to an nnx>roiier 
C’ouit. jlthougli the judgmeut-debtoi at the 
Xime wtis lesidiug outside that Court juris- 
diction. And if such application is made in 
ghod laitli for the purpose of executing the 
decree, ig will be a step-in-aid. IIG l.C. 
474=1929 E. 95. See also 3929 4. 625 

(F.B.), (Good faith not necessar;-) . An 
application that certain objections to the 
execution ol the deeioe he rejected is a 
ST,ep-in-aid. 19 A.L,..r. 641=1921 A. 119 
=03 l.C. 907. See rtlso 50 M. 49=1925 
M. 117S. So also an application b> the 
decree-holder to get nd of the objections 
raised by the judgment-debtor, and an ap- 
plication for extension of time in comxdying 
with the 01 dpi s of the Court tliereaf tei . 310 
IX. 228=1929 L. 335. Application to 
summon witness in claim proceedings. 1922 
A. 432=19 A.L.J. 843; 1923 A. 435. See 
^Iso lu:i l.C. 712=1927 L. 653 (Application 
to summon witnesses to resist judgment- 
debtor V objection) . The decree-holders ex- 
amined tt certain witness in order to resist 
an objection filed by the judgment-debtor 
to rhe execution of the decree. Meld* that 
ibe action on behalf of the dec''*ee -holders 
ivas a step-in-aid. 4 P. 202=88 T.C. 807 
=1925 P. 459. Where, on the judgment- 
debtor '^s application under O. 23, K. 2, the 
decree-holder attends the Coui*t wUh wit- 
nesses to contest the application informing 
payment out of Courts the act can be con- 
strued to mean a step taken in aid of exe- 
cution 1930 C. 304. Wheie a decree* 
holder, after executing the decree iagainst 
the principal judgment-debtor and getting 
part satisfaction, files an application against 
the surety moie than thiee years after the 
date of the decree, the case is governed by- 
Art. 182 (5), Exj)!. 1 to the artiedo does 
not apply to the case- The prior execution 
against tlie principal judgment-debtor saves 
limitation against the surety also. Tlie 
suT'ety may no doubt be technically liable 
from the date of the decree, hut in equity Ms 
liability arises only upon the failure of the 
principal to satisfy the decree. 58 M, 276 
=1935 M. 188=68 M L..T. 119 See also 
44 A. 743=1922 A. 483 . Where a prior 
execution application is dismissed on the 
ground that the reliefs claimed are rtupci- 
fiuous or incorrect, still it is an application 
in accordance witli law and saves liinitatiou. 
3 P, 42=75 l.C. 312. An application for 
transfer of a decree to another Court for 
exe^iion. ina^ at a time when the jndg- 
ment-debtOT is* known to the decree-holder 
to he dead, is * step-ini-aid and will save 


limitation. 45 C.W.N. 342. An applica- 
tion' to a Court in British India to send a 
decree passed by’- it for execution to a Court 
in a Kativo State, there being reciprocal 
ajitingement between that stale and the 
Goveinnient of India wheieby the decrees 
of the state shall be executed in British 
India and the decrees of Biitish Indian 
Com is shall be executed by the Courts in 
thai state, is a step-in-aid of execution undei 
Art. 182 (5), Limitation Act, and the order 
on such aiiplieation starts a fresh period of 
JimiTiition. I.L.E. (1940 Mad. 574=58 

L. W. 345=1941 Mad. 309= (1941) 1 M.L. 
J. 242 (F B.). See also 1942 N.L.J. 103 = 
1942 ..Xag. 63=1. L.E. (1942) Nag. 539. 
Wlieib iirot'oedings are taken in a^ NTative 
Comt hut transferred to British Court, such 
u proceeding is a step-in-aid of execution. 
45 B. 453=59 l.C. 747=1921 B. 256; 31 
Bom. L.E 1105=1929 B. 418=53 B. 844, 

also apidication le-presented in time hut 
dismissed on gioiuul of too great delay. 1925 

M. 734=21 L.W. 548=88 l.C. 88. Exe- 
luiio}! axjpiieatioii returned foi an a,ngemeiit 
but not le-presented is not one m step-M-aid. 
J.L.E. (1940) Mad. 60=(1989; 2 M.L.J. 
671=1939 Mad. 841=50 L.W. 311; 1939' 
Mad. 42.9= (1939; 1 M.L .r. 87=49 L.W. 
173. See also 1942 Mad. 216= (1943) 2 M. 

L. J. 1018. As to effect of application for 
lateable distiibuUon, sec 1 Luck. 569=1926 
0 . 606. Application to substitute legal re- 
i[)i esentative of judgment-debtor on record 
is step-in-aid. 103 l.C. 279=1927 N. 308; 
103 l.C. 244=1927 A. 698; 26 A.L.J. 417 
=50 A. 621=1928 A. 299; 24 N.L.E. 36= 
1927 K. 308. Where an execution appli- 
cation IS filed against the legal representa- 
tives of tile judgment- debtor in the Comt 
which passed the decree and a notice thereon 
is issued to them to show cause why the de- 
cree should not bo executed against them, 
it cannot be dismissed for want of jurisdic- 
tion, merely because it turns out to be in- 
effective owing to the non-existence of anj’^ 
properly ftithin the jurisdiction of tlie Court. 
1934 L. 55. An api)lieation to bring on to 
the record the legal representatives of the 
defendant and to execute the decree is a 
step-in-aid of execution, even though so 
fai as tile pra.ver for execution of the de- 
cree was concerned the application was not 
in accordance with law, the applicant 'claim- 
ing undei an oral transfer of the decree - 
54 M 852=134 l.C. 59=1932 M. 19=61 

M. L. J. 541. In the case of a joint and 
several decree an application for execution 
made against any one of the jiidgment- 
tlebtors is a step-in-aid of execution against 
all. The fact tliat one of the judgment- 
debtors is not correctly impleaded in that 
the person who was mentioned as his guar- 
dian was not nominated by tile Court, is 
immaterial. 197 I-O. 480=23 Pat.L.T. 
734=1942 P. 285. A decree obtained by 
two persons was sought to be executed by 
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one of th-em allegiag iMt the other had 
relinquished his right during pendency of 
suit. On, an objection being raised the other 
decree-holder gave a pwshis stating that he 
had no objection if the decree were execut- 
ed by the applicant alone. The application 
ultimately failed for want of prosecution. A 
question having been raised whether apph, 
cation was according to law and served as a 
step-in-aid of execution. JffeZd, that the 
statement made by the other decree-holder in 
the pwrshis did not amount to a relinquish- 
ment or to an assignment of his interest in 
the decree. The application made in reli- 
ance of the alleged relinquishment was mis- 
taken. It was however made by a person en- 
titled to make it and was thus in accordance 
with law. (1931 L. 600, Foil.) 58 B. 428= 
36Bom.L.R. 437=1934 B. 216. Before the 
expiry of one year from the date of decree, 
the decree-holder put in an application for 
execution in accordance with O. 21, R. 11, 
and on the same day he also died another ap- 
plication 101 amendment of the flist appli- 
cation, by which in effect he prayed that a 
precept be issued to the District Court of 
another district for attachment of money 
standing to the credit of the judgment- debtor 
in the Allahabad Improvement Trust. The 
application was accordingly amended. HeZd, 
that the application was one in accordance with 
law and a step-in-aid of execution. 146 I.C. 
991=1933 A.L.J. 902=1933 A. 844. Ap- 
plication against minor whose guardian was 
dead before date of application is good to 
give a fresh starting point of limitation. 65 
M.L.J. 374=145 I.C. 714=1933 M. 696; 
1936 N. 77 (17 M. 76; 35 C. 1047 and 19 A. 
337, Not Foil. ) Filing of batta memorandum 
for arrest. 1928 M. 563=56 M.L.J. 64. 
(See also 28 M. 399, Rel. on.) But mere 
filing of receipts by decree-holder for costs 
on account of maintenance of judgmeut-debtor 
in jail is not a step-in-aid. 1928 L. 443. See 
also 23 C. 196; 22 Cal. 827. (See how- 

ever 63 M.L.J. 792, infra.) The despatch 
by money order of the subsistence allowance 
for the judgment-debtor in jail to the jail 
superintendent who, under O. 21, E 39 (4), 
is the proper officer to whom the payment 
should be made is '^an application to the 
proper Court to take a step-in-aid of execu- 
tion.'^ 56 M, 420=1933 M. 83=63 M.L.J. 
792. But see 62 I.C. 480=1921 M, 532 (1), 
Application for payment of money deposited 
in Court is step-in-aid. I.L.R. (1938) All. 
342=1938 A.L.J. 117=1938 All. 210. See 
also 39 P.L.R. 102=1938 Lah. 138; I.LJt. 
(1938) Lah. 586=40 P.L.R. 494=1938 Lah. 
678 . An appBeation for delivery of property 
by a decree-holder who has purchased the 
property in execution of his own decree is a 
step-in-aid, even though the application was 
dismissed for non-payment of batta. 30 L. 
V, (^83=57 M.L.J. 46J8. .An application for 
possession of property pTircha,sed or money 


lealised by a plaintiff decree-holder in execu- 
tion is a step-in-aid of execution and saves 
limitation. There can be no difference in 
principle when the application is for payment 
out o± Court of money realised in execution 
and w'hen it is an application for possession 
of pioperty sold in execution by the decree- 
holder purchaser. 55 L.W. 857=1943 M.W. 
X. 4=1943 Mad. 129= (1943) 1 M.L.J. 9 
(F.B.). The filing of a batta application by 
the judgment-creditor in an execution proceed- 
ing ±or summoning certain persons to attend 
Court and give evidence to show that the ob- 
jection of the judgment-debtor that the de- 
(‘ree had been satisfied was untrue, is a step- 
in-aid. 58 M. 301=69 M.L.J. 19=1934 M. 
710; also agplicatiou for appointing receiver 
in iDehding" exeWtion proceedings. 1929 L, 
57 ; also application of the decree-holder to file 
list of movables under O. 21, R. 12. 31 

Bom.L.R. 1291=1930 B. 65; also applica- 
tion by the decree-holder for leave to bid at 
the execution sale. 53 M. 390=1930 M. 
588=58 M.L.J. 406. See also 12 L. 153 
=32Punj. L. R. 84=1931 L. 81 (F.B.) 
(Majority holding that the question must de- 
pend upon the circumstances of each case). 
The execution of the attached decree on the 
application of the attaching decree-holder is a 
step-in-aid of execution of the decree in exe- 
cution 'whereof tile attachment has been made. 
132 I.C. 667=1931 Ir. 705. An application 
by way of appeal to a Court of appeal, to set 
aside an order of the trial Court 
raising an attachment ordered earlier, 
is an application in accordance with 
law' to take a step-in-aid of execution 
of the deciee. It is also an application made 
to the pioper Court, for when an application 
is dismissed by a subordiuate Court, the ap- 
peal Court is the proper Court and indeed the 
only Court which can ^en execute the decree. 
When an appeal against an order in an execu- 
tion application is dismissed, a subsequent 
execution application made within three years 
of the date of the final order of the appellate 
Couit, would be in time as falling within 
Art. 182 (5), 49 C.W.N, 776=58 L.W. 438 
=47 Bom.L.R. 956=1945 M.W.N. 623= 
1945 P.C. 176=(1945) 2 M.L.J. 224 (P. 
C.). See also 12 Cfut.L.T. 19 I.L.R. (1943) 
M. 485=1,943 M. 398 (2) = (1943) 1 MX. 
J, 95, A decree-holder having been adjudi- 
cated insolvent on his own application, the 
Official Assignee sold all the debts due to the 
insolvent to the appellant. It appeared that, 
after the insovency, fhe original decree-holder 
filed an execution application and the appel- 
lant who took out execution later on relied on 
the application filed by the original decree- 
holder as a step-ia-aid. HeZS, that the ori- 
ginal decree-holder, who was on record, was 
entitled to execute the decree^ and that his in- 
solvency was not material as the Official As- 
signee had transferred all his rights, and that 
consequently the transferee could rdy on the 
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prior application as a step-ia-aid. 41 Li.W. 
295=1935 M. 383=68 M.L.J. 392. The in- 
stitution of a suit under S. 61 of the Oudh 
Rent Act constitutes a step-in-aid of execution 
of the decree for arrears of rent, as the de- 
cree passed ia such a suit requires the tenant 
to pay up the arrears within a certain time, 
in default of wMeh he is to he ejected. 11 
Luck. 716=1936 O.W.N. 134=1936 O. 248. 
Sec also I.L.R. (1939) Nag. 367=1938 Nag. 
191 (application for substitution of names in 
place of original decree-holder); 1940 Lah. 
337 (application in partition suit for prepa- 
lation of formal decree sheet on stamp pa- 
per) ; 1937 Sind 108=31 S.L.B. 14; 14 Luck. 
453=1939 O.W,N. 219=1939 O. 165; 40 
BomL.R. 507=I.L.E. (1938) B. 273=1938 
B. 354 (application for final decree) » See 
also 43 C.W.N. 800=1939 Cal. 488 (appli- 
cation for final decree after final decree is 
passed is not step-in-aid) . See also 18 L. 
671=39 P.L.B. 680=1937 L. 404. 

(3) What Appuoations do not amount to 
STBPS-IN-AID. — ^Application not indicating how 
the Court is to assist the decree-holder. 1925 C. 
1135. See also 150 I.O. 866=36 Bom.L.B. 
115=1934 B. 113 (2) . Mere filing of an afd- 
davit by tlie deciee-holder stating that there 
weie no incumbrances over the property- 22 
A L.J. 410=78 I. C. 633=1924 A. 811. But 
the filing of affidavit of revenue is step-in- 
aid. 47 C.L.J. 362=1928 0. 302. But see 
contra, 6 P. 694=108 I.C. 430=1928 P. 145. 
A '^counter-statement’' filed by the decree- 
holder in answer to an application by the 
judgment-debtor to enter np satisfaction of 
the decree is not a step-in-aid. 1922 M. 79 
(2)=42 M. L. J. 303=45 M. 466. See 
a.lso 50 M. 49; 142 I.O. 197=1933 M. 
403=64 M. L. J. 345=37 L, W. 455. 
All application made to the Court to 
record a part payment or adjustment of the 
decretal debt nnder O. 21, B. 2, C.P. Code, 
is not a step-in-aid of execution which will 
prevent limitation running under Art. 182 
(5) . Such an application to record adjust- 
ment under O. 21, E. 2, is a mere certificate 
and is no application at all nnder Art. 181 
or Art- 182. 43 Bom.L.B. 880=1. L.E. 

(1942) B. 11=1942 Bom. 17. A mere ad- 
journment has been held not to be a step-in- 
'aid of execution, although an application for 
adjournment in order to obtain fur^er evi- 
dence has been held to be a step-in-aid . 1923 
B. 218. (27 C. 285, Eef.) An application 

for time to put in a petition for substituted 
service is noti a step-iu-aid. 38 L.W. 301= 
1933 M. '675=65 M.L.J. 271; 152 I.C. 987 
t=1934 P. 662. Partition decree*— Applica- 
tion for execution — Eetnm for purpose of pay- 
ment of stamp duty — Application to excuse 
delay in, payment not step-in-aid. 1943 Mad. 
650:=(1?43),2 M.L.J. 112=56 L.W. 393. 
An application by a decree-holder under S. 39, 
C.P. Code, for transfer of his decree to ano- 


ther Court for execution, in ignorance of the 
death of the judgment-debtor, is a step-in- 
aid of execution (17 M. 76 and 35 0. 1047, 
Poll.; 19 All. 337, Biss, from.) 151 LG. 767 
=36 Bom. L.E. 510=1934 B. 266; 1934 L. 
55; 56 A. 890=1934 A.L.J. 829=1934 All. 463, 
The mere filing of an appeal is not in itself a 
step-in-aid of execution; if any step has to be 
and is taken by the decree-holder to remove 
obstacles thrown by the judgment-debtor in 
his way to the realisation of the decree, that 
will be a step-in-aid of execution. 12 Cut. 
L.T. 19. See also 1945 P.C. 176=(1946) 
2 M.L.J. 224 (P.C. ), Application for certi- 
ficate of transfer is not application for exe- 
cution. 23 A. L.J. 977=90 I.C. 274=1926 
A. 93. Such an application does not become 
an application for execution, merely because 
it was made in a form prescribed for an ap- 
p3i< alien for execution. 11 P. 785=1932 
P. 309. An application to the Court 
which passed a decree and transfer- 
red it for execution to another Court, 
to recall the decree from that Court and to 
send it back again to that Court for execution 
is not a step-in-aid of execution for it took the 
decree-holder no nearer execution than he was 
before the application. 1942 N.L.J. 101=1. 

L. E. (1942) N. 539=1942 N. 63. See also 
1937 E. 406. If the application for transfer 
is incompetent, because the Court to which 
the decree sought to be transferred has no 
jurisdiction to entertain the same, it cannot 
be treated as a step-iu-aid. 1932 P. 309; nor 
an application to recall decree from transfer - 
led Court after the same has been returned 
with certificate of non-satisfaction. 1937 
Bang. 406. An application for a copy of 
the decree to be executed is not step-iu-aid. 
39 M.L.J. 572=60 I.O. 117; 1933 All. 756 
(1) . The paymeut of process for issue of a 
warrant of arrest iu execution of a decree, 
where the batta memo, itself does not apply 
for the issue of process is not step-in-aid. 

1924 M. 906=47 M L.J. 537=82 I.C. 497; 

1925 A. 646. See also 64 M.L.J. 692=1933 

M. 438=38 L.W. 766. Mere service of no- 
tice. 6 P. 277=8 Pat. L.T. 652=1927 P. 
218. Application by decree-holder for exten- 
sion of time to file incumbrance certificate- 
53 M.L.J. 766=106 I.C. 648=1928 M. 143. 
Application for payment out of money in 
Court. 1925 M. 703=48 M.L.J. 506=87 I. 
C. 989. Mere drawing out of money wiih- 
out any application. 144 I.C. 66=38 L.W. 
205=1933 M. 597. See also 22 Pat-L.T. 
792=1941 P.W.N. 559=1941 Pat, 428 (ap- 
plication for withdrawal of money awarded 
upon rateable distribution). Where, on an 
execution petition being put in, notice was 
ordered, and, on the absence of the judgment- 
debtors on the; day fixed, the Court passed an 
order directiug attachment, this does not 
mean to be a step-iu-aid of execution. 45 M. 
L.J. 680=1924 M. 186. An application by 
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a deeree-liolder to be put in possession of the 
property is not a step-in-aid. 2 P. 249=1923 
P. 22. But See contra. 24 M. 185; 19 A. 
477; 27 C, 709; 35 B. 452; 57 M.L.J. 468 
=30 L.W. 683; 50 A. 211. «7.— The 

application for stay is not a step-in-aid of 
execution. 1923 B. 218. An application 
for the revival of previous proceedings for 
execution is a step-in-aid. 64 I. C. 727. Sure- 
ty for payment of amount of mesne profits — 
Application for ascertainment of amount does 
not keep decree alive. 47 B. 778=1923 B. 
366. Arrest warrant returned unexecuted — 
Order for fresh steps not step-in-aid. 18 L. 
W. 109=1923 M. 686; nor application to at- 
tach property beyond executing Court’s juris- 
diction. 90 1. 0. 938=1926 A. 95. Bui} see 
14 B. 550=163 I.C. 403=1936 E. 271. Nor 
application for arrest of judgment-debtor re- 
siding outside British India. 1940 Pesh. 27 
=189 I.C. 738.. Application for attachment 
— Final order recording petition — ^Fresh ap- 
plication for receiver — ^Dismissal — Claim sub- 
sequentiy upheld — ^Appeal — Cannot be treated 
as step-in-aid”. I.L.B. (1943) M. 485 
=1943 Mad. 398 (2) = (1943<) 1 M. L. 

J. 95. Where an application for exe- 
cution was made to a Court which originally 
had no jurisdiction but subsequently acquired 
jurisdiction, and no fresh application was 
made after the conferment of jurisdiction, 
that the application did not save limi- 
tation. [39 M. 640 (P.C.), Eel. on.] 60 
C. 1176=37 O.W.N. 1167=1933 0. 906. 
Where a decree has been transferred for exe- 
<ution to another Court, an application made 
to the Court from which the decree has been 
transferred is not a step-in-aid. 1923 P. 384 
=2 P. 247=74 I.C. 608. See also 1922 C. 
3=63 I.C. 116=26 C.W.N. 292. An appli- 
cation by tile transferee of a deciee to sub- 
stitute his name for that of tiie decree-holder 
is a step-in-aid of execution. 88 I.C. 112= 
1925 N. 362; 1933 E. 55=144 I.C. 310. See 
also 1924 M. 895 (2) =47 M.L. J. 447. Where 
both the parties apply to the Court to post- 
pone the hearing of a pending execution with, 
a view to arrive at a compromise, the appli- 
cation so made cannot be considered a step-in- 
aid. 25 Bom.L.E. 490=1923 B. 461. Nor 
an application for an injunction to restrain 
waste by judgment-debtor. 19 PatX.T. 798 
=1938 Pat. 188. Decree-holder purchasing 
portion of the property— Application for pos- 
session under O. 21, E. 95 — Subsequent exe- 
cution application to recover decree amount 
not satisfied — Same filed after three years of 
original application but within tiiree years of 
the application for possession. Eeldj that 
the application for possession was not a step- 
in-aid and that see, 14 (2) did not apply 
to the case so as to save liinitation, because 
the reliefs sought in the two proceedings were 
wholly distinct. 50 A. 670=26 A.L.J. 498 
=1928 A. 368; 11 P, 513=139 I.C. 843= 
1932 P. 286. But see 50 A. 211=1928 U 


46; 1929 A. 390; 30 L.W. 683=57 M.L.J. 
468. Where a decree-holder purchases pro- 
perty in execution but loses possession of the 
same in a separate suit by a third party, his 
fresh application for execution or for revival 
of execution, if one is maintainable, must be 
filed within three years of the trial Court’s 
decree. 50 A. 211=107 I.C. 42=1928 A, 46. 
An opposition by the decree-holder to the 
judgment-debtor ’s application to set aside the 
execution sale is not a step-in-aid of execution. 
1929 L. 529. Per Sulaiman, J . — The deposit 
of pre-emption money witliin the time fixed 
by tile Couit is neither a proceeding iu exe- 
cution nor any step-in-aid of it. {Bo ye, 
contra.) 51 A. 998=1929 A. 953. The send- 
ing of the decree for execution to another 
Oouit is not by itself an execution of the de- 
cree, though an application for such a trans- 
mission may amount to taking a step-in-aid of 
such execution. 27A.L.J. 553=115 I.C. 865= 
1929 A. 390. Payment made out of Court does 
not operate as step-in-aid of execution. 1935 
A.W.E. 531=1935 A.L.J. 1291=1935 A. 259. 
See 1929 P.C. 19=56 M.L.J. 233 (P.C.); 
nor certification of payment under 0. 21, E. 
2 (1) . See 7 Luck. 590=137 I.C. 768= 

1932 O. 148 (F.B.); 1933 A.L.J. 256=1933 
A. 364=146 I.C. 836=55 A. 393; because 
under that rule no application is necessary. 
137 I.C. 768=1932 0. 148 (F.B.); 9 Luck. 
288=10 O.W.N. 1251=1934 O. 426. In 
order to save limitation, the payment must 
fall in with the provisions of S. 23. Decree- 
holder’s certification is not an application to 
the Court. (56 I.A. 30, Eel. on.) 134 I.C. 
922=35 C.W.N. 1192=1931 C. h9 (F.B.), 
A < el tification of payment made by a decree- 
holder, after the decree is statute barred, is 
not a step-in-aid and cannot revive limiiation. 

1933 S. 365. See also (1941) 1 M.L.J. 
614=1941 M. 616=LL.E. 1941 M. 703. An ap- 
plication for modifying or cancelling an or- 
der recording satisfaction of a decree to re- 
vive the decree, which according to tlie re- 
cord stands satisfied cannot be regarded as a 
step-in-aid of execution of that decree, which, 
unless and until it is revived, has no judicial 
existence- 50 L.W. 497=1939 hiad. 892. 
Payment of a portion of decree amount out of 
Couit will not save limitation, S. 20 proviso 
applying to the case. 1932 A.L.J. 1035 
=1933 A. 49. See also 1933 M. 674. ITn- 
certified payment by one defendant for him- 
self only — ^limitation not extended against 
others. 1932 A.L.J. 1035=1933 A. 49. An 
infructuous application for execution is no 
step-in-aid. 6 E. 566=1928 E, 317. Decree 
for possession on payment of compensation — 
Application for extension of time for pay- 
ment is not step-in-aid. 1930 M.W.N. 979 
=59 M.Lu J. 579=1930 M. 995. A memorandum 
for the return of sale papers or an oral ap- 
plication for grant of time to file the sale 
papers or an ^davit filed subsequent to the- 
petition for leave to bid is not a step-in-aid^ 
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1931 M.W IST 413. An application under Oo 
:21, It. 16 is not a stcp-in-aid of execution. 
152 1.0. 987=1934 P. 662. An application 
for execution against a dead pel son is not in 
accordance witli law and cannot amount to an 
application for faking steps-in_aid. 1934 A. 463 
=1934 A.L.J. 829=4 A W.R. 509. But 
,s're 1934 1 j. 55, An application for recons- 
tiuetion of a deciee destroyed by fire is not 
a step-in-aid. (46 B 269, Dist.) 150 I.C. 
866=36 Bom.L.E. 115=1934 B. 113 (2). 
The obtaining of a certiiicate of seafcli of 
certain documents from the offi.ce of the sub- 
legistrar cannot bo called a step-in-aid: nor, 
Ihe fact that the decree-holder got back cer- 
tain documents fle<L by him in the previous 
execution. 9 Ituck. 288—10 O.W.N. 1251 
=1934 O. 426. An order for attachment ot 
the decree sought to be executed cannot be 
tieated. as a step-in-aid of the original deeive. 
149 I.C. 999=1934 C. 234=60 C. 1357. 

(c) Oral Application. — An application to 
tile Court to pay out money in satisfaction 
of a decree is a step-in-aid of execution. 
Such an application need not be in writing. 
1927 B. 443=27 Bom.L.E. 671=89 I.C. 228 
(22 B. 340, Foil.) ; 2 Luck. 419=1927 Oudli 
134. Undei Ait. 182 the application need 
not neccssaiily be in writing. Wlio^e dui- 
ing the pendency of an execution application, 
Several applications were made foi arrest and 
for attaehment and a second application was 
filed after the expiry of three years from the 
first petition but within three years of the 
.subsidiary applications, held, thatftlie later ap- 
plication was not time-barred. 7 E. 132=117 
I.C. 578=1929 B. 152. A verbal applica- 
tion for amendment of tlie petition for execu- 
tion which was already in proper form can-i 
not be said to be a step-in-aid. 1930 C. 
304 An oral application by a decree-holder 
for time to make inquiries as to the legal rep- 
resentatives of a deceased judgment-debtor is 
a step-in-aid. 151 I.C. 767=36 Bom.L.B. 
510=1934 Bom. 266- As to presumption of 
an oral application from the mere facts of 
Certification under O. 21, B, 2, see 7 Luck. 
590=137 I.C. 768=1932 O. 148 (F.B.). 

(d) Application in accordance with 
Law — ^Depecttve Applications. — ^The words 
'*in accordance ivithlaw'^ cannot he read as 
meaning accordance with the Civil Pro- 
cedure code*'’ The words are general and 
mean applying to the Court to do something in 
execution whicb. by law the Court is compe- 
tent to do. An application to the Court to 
do something which, either to the decree-hol- 
der's direct knowledge in fact or from his 
presumed knowledge of the law, he must have 
^oym that the Court was incompetent to do, 
is not an application ^‘in accordance with 
law’? witJiia the meaning of Art. 182 (5). 
^ Out-L.T. 62. See also I.L.B. (1942) 
Kar. 428; 1943 Bom, 353. The words (^made 
m aceordaniCe with, law to the proper Court” 


in Art. 182 (5) is to be read also along with 
the concluding words ‘‘to take some step-in- 
aid of execution.’' As as Insolvency Court 
is not a proper Comt for execution, any so- 
called steps-in-aid taken in that Court do nor 
extend tlie peiiod of limitation. I.L.B. 
(1942) Nag. 306=1942 N.L. 3. 294, Sec aUo 
(1943) 2 M.L.J. 513. Whether an applica- 
tion wliicli is defective should be treated as 
one in accordance with law must depend on 
the facts of each particular case and no hard 
and fast rule can be laid down in this behalf. 
27 S.L.B. 314=1933 S 341. What has to be 
looked is whether the exe<iuting Court would 
01 would not issue execution on the application 
as preferied to it. The expression “in ac- 
cordance with law” must be taken to mean 
that the application, tiiough defective in some 
particulars, is oiie on which execution could 
lawfully be oi dcred. If the omissions are such 
as to make it impossible for the Court to j?sue 
(‘Xecution ux)on it, it must be held that’ ihe 
application is not in accordance with law. 
But an application in substantial compliance 
with ihe law will be effectual lO stay the pro- 
tiiess ot limitation, whether the Court admif^, 
or le.iecis, or letuins tlie application or al- 
lows It to be amended. 1934 B. 307=59 B. 1= 
36 Bom.L.B. 643; 1934 A. 307. Sec al<io 
38 L.W. 877=1933 M. 872: 1937 O. W. N. 
159=167 I.C. 34=1937 O. 233; 1937 S. 108; 
1939 N.L.J. 596=1940 Nag. 87, It is weU- 
hetUed that the words “in accordance with 
law” in Art. 182 (5) mean in accordance 
with the law relating to the execution of de- 
<‘rees. An application which is dismissed on 
the ground that the applicant did not produce 
certified extiacts from the Collector's register 
us required by the Couit under B. 14 of O. 
21, O.P. Code, cannot be held to be one not 
in accordance with law within the meaning 
of Alt. 182 (5). I. L. B. (1943) Nag. 
669=1943 N. L. J. 587=1943 A. L. 
J. 323=56 L W. 444=1943 M. W. N. 
565=47 C.W N. 715=1943 P.C. 98= 
(1943) 2 :M.L j. 121 (P.C.). The question 
whether an application for execution is or is 
not in accordance with law must be deter- 
mined by a scrutiny of the exact defect^ in 
it. It is not in accordance with law if it is 
so materiallv defective that a Court cannot 
exercise its legal powers of execution on the 
basis of that application. When the right to 
apply exists, a mere omission to give cor- 
rectly the amount of interest dne or the date 
of the previous execution or the names of the 
parties, is a mere ii regularity and does not 
affect the legality of the application. An 
order dismissing that application for default 
in making the coireetions ordered by Court 
does not amount to an adjudication that it is 
not in accordance with law. I.L.B. (1943) 
Nag. 584=1943 N.L.J. 391=:1943 Nag 296. 
The expression “in accordance with law” 
must have some refeie^ce to the material con- 
tent, apart from the form and formal eon- 
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tent, of the application for execution. A 
mere compliance with the formal requirements 
of the Ck)de of Civil Procedure as to the man^ 
ner of filing, and the particulars to be shown 
in an application for execution, O. 21, 

B. 11, O.P. Code, would not suffice to make 
it an application in accordance with law. It 
is essential that the particulars of the mode 
in which the assistance of the Court is requir- 
ed must be one in accordance with law. If 
the decree-holder would not be entitled to ask 
for the relief in the ^‘mode’^ stated in the 
application and if the Court has no power to 
grant such relief, prima fade, the applica- 
tion would be one not ^^in accordance with 
law. The main test of an application be- 
ing in accordance witii law is whether it is 
possible for the Court to issue execution up- 
on it, whether it is within the power of 
the Court to grant -^e kind of relief asked 
for, though, in the particular case,_th^ relief 
may not, on the merits, be granted, owing 
to some finding on facts, not to the nature 
of the application itself. 4o Bom.L.R. 707 
=1943 Bom. 353. The expression ^'in ac- 
cordance with law’^ does not imply that the 
application in question must be successful. 
A valid application made in accordance with 
law cannot cease to be ''in accordance with 
law^^ by any subsequent default on the part 
of the applicant. It may be in accordance 
with law for purposes of Art. 182 (5) and 
y^et the applicant may not be entitled to any 
relief on account of circumstances other than 
There beiug any defect in the application it- 
self. I.L.R. (1945) Bom. 463=47 Bom.L. 
R. 104=1945 Bom. 380. The words 
** in accordance with law ” are not 
necessarily limited to the provisions of law con- 
tained in O. 3 and O. 21 ; if the law required 
that an execution application should be accom- 
panied by a particular certificate, but if it is not 
so accompanied by a certificate, that applica- 
tion will not be in accordance with law. {Ibid.) 
Even if the previous execution application was 
dismissed on the ground of gross carelessness 
because the judgment-debtor’s name was wrong- 
ly spelt, it is an application in substantial com- 
pliance with the law to save limitation, whe- 
ther it was admitted, rejected, returned, or 
allowed to be amended. (53 C. 664, Rel. on.) 
149 LG. 102 — 1934 P. 289. The words "in 
accordance with law” in Art. 182 (5) are 
general and cannot be construed to mean only 
in accordance with the Civil Procedure Code. 
The expression applying in accordance with law 
in Art. 182 (5) means applying to the Court 
to do something in execution which by 
law that Court is competent to do and it 
does not mean applying to the Court to do 
something which either to the decree-holder’s 
direct knowledge in fact or from his presumed 
knowledge of the law he must have known the 
Court was incompetent to do. 1937 Pat. 522. 
See also 1939 Sind 272 application for arrest of 
person not liable under decree is not step-in- 
aid. See also 1941 M. 30=52 L.W. 415 
=(1940) 2 M.L.J. 502. The expression "in 


accordance with law” does not necessarily 
mean an application prescribed or required by 
law. An application wonld be in accordance 
with law, even though it is not required by 
law, provided it does not contravene any ex- 
press provision of law or conflict with any 
principle of law. The words " in accordance 
with law ” are adjectival not only to the words 
" to the proper Court for execution ” but also 
to the words " to take a step-in-aid of execu- 
tion.” Therefore it is necessary to show that 
the prior application which is relied on as a 
step-in-aid of execution was in accordance 
with the law of limitation, i.e., was within 
time, 170 I,G. 189=1937 Sind 121. See also 
1937 Sind 108; 1938 Mad. 323=11938) i 
M.L.J. 135; 8 Cut. L.T. 7. An execution 
application can be held to be not in accord- 
ance with law or if the defects, or omissions 
to be found therein were such as to make 
*it impossible for the Court to issue execution 
upon it, and not merely because it was defec- 
tive in some minor particulars. An omission 
to comply with O. 21, R. 12, G. P. Code, 
failure to annex a ialika or inventory of the 
property to be attached, cannot fer se be held 
to render the application not in accordance 
with law. 18 Pat.L.T, 954=1937 P.W.N. 957 
=1938 Pat. 75. An execution petition which 
complies with the requirements of O. 21, Rr. 
II to 14, C. P. Code, is in accordance with 
law; the mere non-production of sale papers 
and encumbrance certificate would not make it 
one not in accordance with law so as to justify 
its return. It is not till a later stage that these 
papers can be called for under R. 194 of the 
Civil Rules of Practice. 1943 M.W.N. 68= 
(1942) 2 M.L.J. 768. See also I.L.R. (1942) Kar. 
428. Application for arrest of ^ defendant not 
residing within Court’s jurisdiction — Step-in- 
aid. If a decree-holder gives all the particulars 
that he is required to give in an execution 
application under O. 21. R. ii (2) (J), C.P* 
Gc^e, and asks for the attachment and sale of 
a property within the territorial limits of 
another Court the mere omission on the part 
of the decree-holder to say expressly that the 
decree should be transferred to that Court docs 
not make the application one not in accordance 
with law and not made to a proper Court, when 
the Court to which the application is m^e is 
the only Court competent to issue a certificate 
of non-satisfaction and transfer the decree for 
execution. The test applicable in such a case 
is ** could the Court have proceeded with the 
case notwithstanding the defect?” and if it 
could, then the application can be considered 
to be one in accordance with law and as filed 
in the proper Court. LL.R. (1946) Nag. 563 
=1946 N.L.J. 354. An application under O. 
21, R. 15 duly made is a step-in-aid, and does 
not cease to be one in accordance with law 
merely on the ground that no order is passed 
by the Court under R. 15 (2). Similarly an 
application under O. 21, R. 16 is a regular ap- 
plication for execution, and the mere 
fact that notices are not issued as 
required by the Proviso would not ibake ^ it 
otherwise than one in accordance with 
law. I.L.R. (1945) Bom. 463=47 Bom. L. 
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E. 104=1945 Bom, 380. A Court liearing 
an application by an assignee of a decree 
under O. 21, E. 16, G.P. Code, is an exe- 
cuting Court. An application made to tbe 
Court which passed the decree by the as- 
signee in time for transfer of the decree ^or 
execution to another Court is one in accord- 
ance with law and is a step-in-aid of execu- 
tion within the meaning of Art, 182 (5). 48 
Bom.L.E, 583. An application for execu- 
tion which is not accompanied by a copy of 
the decree cannot be held not in accordance 
with law, because there is no obligation on 
the decree-holder to produce a copy of the 
decree under O. 21, E. 11, 0, P. Code. 46 
L.W. 700=1938 Mad. 144=(1937) 2 M.L. 

J. 881. See also 1937 O.W.IST. 169=1937 
Oudh 233. Where the only defect in an 
application for execution is a mistake in the 
desciiption of the suit given in it, the appli? 
cation is one in accordance with law within 
the meaning of Art. 182 (5). 42 C.W.N, 
842. See also 1938 P.W.N. 73=1938 P. 
513, An application for execution fled, 
not with any real intention of proceeding 
with it, but solely for the purpose of keep- 
ing the decree alive, is an application in 
accordance with law if all the requirements 
of 0. 21, E. 11 are satisfied and would save 
limitation under Art. 182 (5). I.L.E. 

(1942) Kar. 428. There is no presumption 
in favour of the regularity or an execution 
application and the entire burden is upon the 
decree-liolder to show tliat the requirements 
of law were complied with. 76 C.L.J. 35 
=1943 Cal. 131. The mere fact that more 
money is claimed in execution application 
than what is due would not render tiie appli- 
cation one not in accordance with law. It 
ia not every defect contained in an execution 
application which renders it unavailing for 
the purpose of saving limitation under Art. 
182 (5). (1941) 1 M.L.J. 267=1941 M. 
528; 1940 M.W.N. 547=1940 Mad. 893, 
An application presented by a person on 
his own behalf and as next frienfd of his 
minor brothers cannot be held to be nob in 
accordance with law on the ground that the 
applicant did not get himself appointed as 
next friend. 1940 Mad. 893. An applica- 
tion made lo a Court passing a decree to 
execute it in respect of property situated 
outside its territorial jurisdiction is an ap- 
plication made to a proper Court and is in 
accordance with law and is effective to con- 
stitute a fresh starting point for running 
nf limitation, although the Court has no 
jurisdiction to carry on such execution. 1936 
Eang. 271=:14 Bang. 550. An application 
by the decree-holder for transmission of the 
uecf^ for execution" to a Court which does 
not an fact exist but which the decree-holder 
wrongl^believes to exist is one ‘^in accord- 
ance ‘wUh A mistake in the description 
of the ^urt to which the decree-holder re- 
qnesta that has decree may be transferred is 


a mistake of fact, and cannot make the ap- 
plication one otherwise than in accordance 
with law, so long as he wants his decree to 
be transferred to a Court with jurisdiction 
to execute his decree. 1939 Mad. 378=: 
(1939) 1 M.L.J. 827. See also 19 P. 354 
=1940 Pat. 677. An application by a de^ 
eree-liolder, after assigning his decree, for* 
the transfer of the decree, is an application 
made in accordance with law and is suffi- 
cient to save limitation for a subsequent ap- 
plication made by the assignee for execution 
after three years of the date of the decree. 

I. L.E. (1943) Kar, 88=1943* Sind 106. 

The fact that an execution petition is not 
numbered or registered is not a ground for| 
holding that it is not one filed in accordance 
with law. If the petition is one in accord- 
ance witii law when it is presented, the fact 
that it is not registered or numbered as such 
cannot make it one not in accordance with 
law. 1943 M.W.K. 569=56 L.W. 562= 
1944 Mad. 43=(1943) 2 M.L.J. 513- 

Where the Court dismissed the prior appli- 
cation in the following words: ^‘Decree- 
holder absent; application is incorrect. It 
is rejected'', held, that the order of rejec- 
tion should contain an express or implied 
lading that the application is not in accord- 
ance with law; and that there was no defi- 
nite finding of the Court to that effect; and 
that the appellate Court can consider the 
previous application to determine if it was 
in accordance 'ftith law. 142 I.C. 762=1934 

K. 117 (2) =16 N.L.J. 47. See also 1939 
3Sr. L. J. 596=1940 Nag. 57. Even a de- 
fective application for execution keeps de- 
cree alive as step-in-aid. 88 I.C, 266=1925 

L. 535. See also 1924 B. 64; 1923 N. 236; 
100 I.C. 475=1927 L. 106; 6 P. 440=1927 
P. 324. Wlxere an application for execu- 
tion of a decree for past and future mesne 
profits filed without paying court-fee on the 
relief claimed in respect of the future profits, 
it cannot be said that the application is not 
one in accordance with law. Payment of 
court-fee is not a condition precedent to the 
filing of the application. An order dismiss- 
ing tlie same for non-payment of court-fee 
gives a fresh starting point of limitation 
under Art. 182 (5), Limitation Act. The 
fact that it is dismissed without being num- 
bered -does not indicate that it is not in ac- 
cordance with law. 1943 M.W.N. 607=56 
L.W. 667=1944 Mad. 38=(1943) 2 M.L. 

J. 521. An execution application without 
filing succession certificate is good as a step- 
in-aid of execution. 31 N.L.E. 126=153 
I.C. 955=1935 N, 1. An application made 
to a Ggurt passing a decree to execute it in 
respect of property situated outside its terri- 
torial jurisdiction is one made to a proper 
Court and is in accordance with law and is 
effective to constitute a fresh starting point 
for ripming of limitation, although the Court 
has no jurisdiction to carry on such execu. 
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tion. 14 B. 550=163 I.O. 403=1936 E. 
271. An execution petition filed after the 
institution of insolvency proceedings mtJi- 
out tile leave of Insolvency Court is not one 
in accordance witli law. 59 M. 769=162 
I.O. 376=1936 M. 284=71 M.L.J, 180. 
See also 41 P.L.E. 799=1939 L. 270. 
Where the previous application contained 
only minor defects whieh would not vitiate 
the application, it would be a step-ia-aid. 
1934 N. 117=:142 I.C. 762 (Nag.)j 142 
I.O. 489=1933 S. 78; 1936 A. M.L.J. 110. 
Omission to give form of notice to be issued 
is a minor defect. 142 I.O. 435=1933 B. 
87. So also omission to note time and place 
of verification. 159 I.O. 494=1936 P. 62. 
Where the guardian ad lite'tn of a minor 
judgment- debtor had died, but an execution 
application was made against him, the ap- 
plication would be a step-ia-aid. 134 I.C. 
1107=1931 L. 636. An application for exe- 
cution against two judgment-debtors, one of 
whom was dead at -^e time, saves limitation 
against the living judgment-debtor and the 
legal representatives of the deceased judg- 
ment-debtor. 1922 Nag. 112; 106 I.O. 391 
=1927 M. 1103. See also 1927 H. 1103 
=:39 M.L.T. 336; 11 P. 546=138 I.O. 
91=1932 P. 222; 1938 M. S23=(1938) 1 

M.L.J. 135; 1937 Lah. 792=39 P.L.B. 
1008; 41 L.W. 173=1935 M. 161=68 M. 
L.J. 261. Application to execute decree 
by arrest of heirs of deceased judgment- 
debtor and for attachment and sale of pro- 
perty outside jurisdiction — ^If saves time — 
application to amend first application by in- 
sertion of properties within jurisdiction — 
Effect — ^If new application or relates back. 
23 Pat- 707. All l)ona fide applications 
against wrong persons as the legal represen- 
tatives save limitation. 132 I.C. 262=1931 
O. 312; 41 L.W. 173=1935 M. 161=68 M. 
L.J. 261; 52 L.W. 415=(1940) 2 M.L.J. 
502 (Decree against joint family in hands 
of defendant. — Application for arrest of 
defendant saves limitation). 40 P.L.B. 25 
(application made Itona fide against dead 
judgment-debtor or wrong legal representa- 
tive is step-in-aid of execution); 1937 Pat. 
607 (Execution application by son in res- 
pect of decree obtained by father of joint 
Hindu family) . Where the only defect alleg- 
ed in an execution application against legal 
representative is that his name is not men* 
tioned as such in the appropriate column, the 
application is still one in accordance with 
law. 45 L.W. 457=1937 M. 385=(1937) 
1 M.L.J. 453=1. L.B. (1937) M. 616. 
Formal defects in execution application are 
immaterial and would be good as steps-in-aid. 
45 C.L.J. 86. Application for execution 
against wrong person by ho?ia fide mistake* 
8 Pat.L.T. 217=1927 P. 92. An execu- 
tion application whieh does not give the cor- 
rect number of the suit ia whieh the decree 
sought to be executed was made is not one 
G. G. M.— 458 


in accordance with law and hence is not a 
step-in-aid of execution. 58 L.W. 568= 
1945 M.W.N. 695=(1945) 2 M.L.J. 427. 
Application signed by pleader but not veri- 
fied. See 1945 Mad. 97=(1944) 2 M.L.J. 
224. Description of property to be attach- 
ed not given in execution application — ^Effect. 
218 I.C. 265. Application to execute rent 
decree — Non-issue of notice to judgment- 
debtor under S. 148 (^), Bihar Tenancy Act 
—Effect. 1945 P.W.N. 61=1945 P. 268= 
24 P. 153. Where the application did not 
specify the mode in which the assistance of 
the Court was required, and it appeared that 
the object was to realise the decree amount 
by sale of property, held, that the ap- 
plication was valid in law so as to extend 
limitation. 138 I.C. 249=1932 L. 534. An 
execution petition in which the name of the 
defendant is given wrongy does not cease 
to be an application in accordance with law. 
1930 M. 172=119 I.C. 596. An applica- 
tion for execution in which owing to hona 
fide mistake, the minor judgment-debtor was 
described to be under the guardianship of a 
dead person, constitutes a step-in-aid. 4 P. 
L.T. 54=1924 P. 333. Where b, major 
judgment-debtor was wrongly described as 
minor in execution petition and notice was 
issued thereon the decree-holder is entitled 
to compute the period of limitation for a 
subsequent application for execution from 
the date of issue of such notice. 1929 A. 
795=118 I.C. 237 (All.). An application 
for exec*ution made against one only of two 
executors under the ho'ixa fide belief that 
he the only executor and that the 

other had resigned is an application in ac- 
cordance with law, and in any event it is 
an application to take a step-in-aid. 11 P. 
508=139 I.C. 840=1932 P. 306. ‘In ac- 
cordance with law'— Application for arrest 
when Judgment-Debtor was not person^y 
liable under decree. Is not an. application 
^in accordance with law^. I, L.B. (1944) 
All. 183=1944 A.W.B. (H.C.) 7=1944 
All. 35=1943 A.L.J. 607. A mere mis- 
take ill the calculation of interest in an ap- 
]dieation for execution does not make the 
application one not in accordance with law . 
1921 A. 208 (2)=43 A. 550=63 I.O. 362; 
8 O.W.N. 639=132 I.C. 262=1931 O. 
312; nor mere clerical error in the description 
of defendant. 1937 A. 397=1937 A.L.J. 
278. Where in a suit which falls under S. 
11, Court-Fees Act. a decree is passed and 
subsequently a final decree is passed for an 
amount larger than the amount in suit on 
which court-fees have been paid, and the 
Court demands the deficit court-fee and an 
application for execution is filed without the 
payment of such deficit court-fees, the appli- 
cation cannot fall within Art- 182 (5) and 
is not therefore a step-in-aid of execution. 
1937 S. 108. Application returned ^ for 
payment of additional fees is step-in-aid.. 2 
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P. 809=4 P.L,E. 513=1924 P. 23. An ap- 
plication under E. 15 (1), O. 21, G.P, Code, 
though defective, saves limitation. A notice 
under E. 22, O. 21 issued on a defective ap- 
plication saves limitation. 1922 P. 597=1 P. 
<509; 2 P. 597. accoi dance with law’^ is 
a pliiase ajectival not only to the words pro- 
per couit for execution’' but also to the words 
^ ^ to take some step-in-aid of execution.” 15 S. 
L.E. 156=1922 S. 29=137 I.O. 768= 
1932 O. 148 (F.B.); 27 S.L.E. 214=1933 
S. 341; 1937 S. 121. A decree under sec. 
15-B, Dekkhan Agriculturists Belief Act, 
passed by consent of the parties does not 
lequire to be made final. Where, there- 
fore, the decree-holder applies for malmg 
the decree final or absolute, the application 
and the Court’s order thereon maMng the 
decree absolute are not in accordance with 
law, and the decree is a nullity and cannot 
be regarded as a step-in-aid of execution 
so as to save limitation. {Ibid.) But see 
1937 L. 404. Where, under the terms of a 
decree, the surety was liable only to the ex- 
tent of one-sixth of a decree, but never- 
theless the decree-holder applied for execu- 
tion of the whole of the decree against the 
surety “ and the judgment-debtors and 
that application was dismissed as in- 
competent, it is not ^an application in ac- 
cordance with law’ so as to save from the 
bar of limitation a susequent application 
for execution. The former was for a relief 
which the Court had decided could not be 
given and . which was entirely outside the 
law. 10 P. 183=131 I.C. 815=1931 P. 274. 
An order deciding that an application for 
execution by one or two or more plaintiffs 
is not competent, amounts to holding that 
the application is not ‘^in accordance with 
law.” 1921 S. 13=62 I.C. 507=15 S.L.E. 
11. Execution in regard to two suits — ^Ap- 
plication not according to law with regard 
to one — ^Effect of. 163 I.C. 841=1936 A. 
L.J. 571=1936 A. 467. An application 
for execution, though not duly signed and 
verified by the decree-holder but actually sign- 
ed and verified by the pleader in the original 
suit, is in accordance with O. 21, E. 11 (2). 31 
Bom.L.E. 355=1929 B. 196. But see 61 
MX.J. 516. Presentation of execution 
application by pleader who has no vahalat 
from his client, is not one in accordance 
Vdth law. 1937 M. 239=44 L.W. 528=165 
I.C. 659=71 M.L.J. 604. See also 1937 
Mad. 760. AppEcation signed by the vaMl, 
who does not profess to be acquainted with 
the facts of the case, is not in accordance 
with law. An application for execution 
which does not contain any description of 
the property and other particulars required 
by O. 21, E. 13 cannot be deemed to be 
application in accordance with law.’ 129 
159 (1)=32 Bom,L.E. 1368=1931 B. 

See also 42 Bom.L.E. 423=1940 B. 

B.W. 426= (1940) 1 M.L.y. 477. If 
fne application is signed by a properly 
awthamed; person, it is in order. Non-pro- 
power of agency, if its pro- 
orders by the Court, may entail 
^he-dststousSal* ^ application, -but it will 


not render an application itself, otherwise Ta- 
did, invalid. 159 I.C. 494=1936 P. 62. When 
the application is defective in material par- 
ticulars and is rejected as being not in 
accordance with law, the appluation must 
be regarded as not having been piesented 
at all. 134 I.C. 681=1931 N. 154 (P.B.). 
Wheie the pievous execution application 
was not in accordance with law and the 
decree-holder refused to correct tne same in 
spite of the Court’s order, held, that the 
execution petition did not save limitation. 
1931 A. 722=131 l.C. 33 (2). An applica- 
tion which has been returned lor amend- 
ment but not represented is sujBSieient to 
save limitation. 143 I.C. 844=1933 M. 568 
=38 L.W. 224. But see 44 L,W. 
59=1936 M. 613=71 M.L.J. 336. An exe- 
cution application which does not contain 
the correct number of the suit, the decree 
in which it is proposed to execute, cannot 
be deemed to be an application in accor- 
dance wth law. It has no judicial existence 
after it is returned without being filed for 
rectification; and if it is barred by limita- 
tion when re-presented, any order passed 
upon it, dismissing it, subsequently cannot 
avail to save limitation for a fresn execu- 
tion petition presented contemporaneously. 
50 L.W. 793=1940 Mad. 215= (1939) 2 M. 
L.J. 864. 

An execution petition may give a fresh 
starting point of limitation even though the 
relief asked for cannot be allowed. An 
execution petition asking for a relief which 
is no longer available is none the less one 
"in accordance with law” when there is uo 
question of the competency of the Court. 
Where a decree contains a personal liability, 
but the airest of the judgment-debtor is 
no longer possible because of his discharge 
in insolvency proceedings subsequent to de- 
cree, an execution application asking for 
arrest of the judgment-debtor is not incom- 
petent or one not in accordance with law. 
There being no question of the competency 
of the courts the application must be deem- 
ed to be one in accordance with law and 
would give a fresh start under Art. 182 (5). 
58 L.W. 300=1945 Mad. 352 =(1945) 1 M. 
L.J. 355. 

Where a decree creates a charge on im- 
movable property in respect of the decretal 
amount and provides for recovery of the 
amount by sale of the charged properties, 
an application in execution of such a de- 
cree praying for rateable distribution under 
sec. 73, C. P. Code, out of the sale pro- 
ceeds realised in another decree-holder’s 
execution, is not an application "in accor- 
dance with law”. 45 Bom.L.E. 707=1943 
Bom. 353. 

It is not every defect in an execution 
petition that will render it one not in ac- 
cordance with law. Where the execution 
petition as made is in accordance with law, 
but it is dismissed for persistent refusal 
on the part of the decree-holder to carry 
out certain directions which are necessary 
fol^ ^ectual execution, the order of dis- 
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mislsal furnishes a fresh starting point of 
limitation as a step-in-aid. 58 L.W, 379 (2) 
=1945 M.W.N. 491=1945 Mad. 611=(3945) 
2 M.L.J. 352. 

^ In the case of an application for execu- 
tion of an equitable mortgage decree, the 
omission of the decree-holder to comply 
with the order of Court directing him to 
fie the documents of title that were men- 
tioned in the decree could not be held to 
be a defect in the application which would 
prevent the Court from proceeding with it 
and selling the mortgaged properties, full 
particulars of which were given in the de 
cree attached to the application. 76 OX 
X 35=1943 Cal. 131. 

Execution petition returned for produc- 
tion of document — Re-presentation beyond 
time, with prayer for excusing delay and 
for further time — ^If ^*in accordance with 
law” 1944 Mad. 71= (1943) 2 M.L.X 454. 

Where a decree directs delivery of certain 
properties on payment of a certain sum of 
money, an application for delivery without 
at the same time depositing the amount 
directed to be paid, is still a proper appli- 
cation in accordance with law. 1945 M.W. 
N. 513=1945 Mad. 485= (1945) 2 M.L.J. 
197. 

TJnstaiiped Execution appmoation is Nor 
NEGBSSAEXLY iNVAiiiD. — Where action was 
taken on the application and properties 
were attachted, it will save a subsequent 
application from the bar of limitation. 106 
I.C. 485=1928 M. 142. 

iNSTAiiMENT DECREE. — Default in payment 
of instalment under decree waived by decree- 
holder — ^Limitation runs from date of de- 
fault. 86 I.C. I.C. 1051=1925 C. 1012. See 
also So I.C. 784=1926 O. 212; 42 Bom.L. 
R. 276=1940 Bom, 148=I.L.R. (1940) Bom. 
317. Mortgage — ^Instalment decree — Failure 
to pay instalments — ^Execution application — 
— ^Effect — Step-in-aid of execution of all 
instalments. 46 B. 719=1922 B. 194=24 
Bom.L.R. 284. 

Staeting point — Final order. — ^"‘F iiidl 
order'^ meaning of. (1941) 2 M.L.X 493; 
(1943) 1 M.L.J, 445. An application for 
execution which is accepted by the Court, 
though out of time, starts a fresh period 
of limitation. 1922 B. 118=46 B. 269= 
63 I.C. 844=23 Bom.L.R. 1013. XTnder 
Art. 182 (5) as amended, the three years’ 
time is to be calculated not from tbe date 
when the previous application is filed, but 
from the date when the final order on such 
appKeation is passed. 34 O.WJST. 733. See 
also 1930 P. 207; 7 Luck. 590=137 I,C. 

768=1932 O. 148 (P.B.); 1934 P.C. 14= 
61 I.A. 62 (P.C.) noted supra. See 1924 P. 
576=3 p. 596 under the article as it was 
prior to amendment. An order is a "final 
order” if it terminates the execution pro- 
ceeding so far as the Court passing it is 
concerned. It need not be on the merits. 
An order of rejection or dismissal would be 
a final order. 45 L.W. 457=1937 M. 385= 
1937) 1 M.L.X 453 (F.B.); 54 L.W. 708= 
1941) 2 MX.J. 1018=1942 M. S16; IX. 


R. (1938) Mad. 326=46 L.W. 540=1938 
Mad. 113. See also 41 C.W.]Sr. 310=1937 
C. 16. The question whether an order is a 
"final” order within the meaning of 
182 (5) of the Limitation Act is not to be 
judged by reference to what the Court pass- 
ing* the Older thought at the time nor by the 
language employed by it. It is for the 
Court before which the natuie of the ordei 
IS properly in question at a later stage 
which has to deal with the matter and to 
eonbider the legal charactei of the earlier 
order and the decision must be arrived a: 
on an independent consideration of the cor- 
rect lule of law as applied to the true facts. 
1943 M.W.N. 68= (1942) 2 M.L.J, 768. See 
also I.L.R. (1942) Nag. 245=1940 Nag. 301. 
(Dismissal of execution application for de- 
fault). 

It cannot be held that no order of any 
kind can be a final order” on an application 
within the meaning of Art. 182 (5), unless 
that application has been first of all regular- 
ly admitted by the Court which disposes of 
it. All that is necessary is that the appli- 
cation must be in accordance with law and 
made to the proper Court, whether it is or 
is not numbered or is admitted or not. An 
application m accordance with law and pre- 
sented to the proper Court was returned on 
more thn one occasion for production of sale 
papers. Finally a further fortnight's ad- 
journment was asked for by the decree- 
holder but lefused by the Court whicn 
thereupon passed an order dismissing the 
application. Seld, that it was a "final 
order” under Art. 182 (5). 56 L.W- 151= 

1943 M.W.N. 174=1943 Mad. 340= (1943) 3 
M.L.J. 236. 

Where an execution application has form 
ed the subject of appeal, the date of the 
"final order” is the date of the final ordc.* 
of the final Court of appeal. 1945 M.W.N. 
513=1945 Mad. 485= (1945) 2 MX.J. 197; 

1944 Pesh. 5. 

It is the duty of the executing Court to 
take an execution petition on file and to 
give it a number if there is no defect in the 
petition. It should give a number and call 
for further papers if they are needed for 
enabling the executing Court to order execu- 
tion and to dismiss the petition if there is 
default in complying with the requisition. Ii 
that is done, time for the next execution 
petition would run from the date of dis- 
missal. When there is no defect in the pre- 
vious execution partition and the same is re- 
turned for compliance with certain parti- 
culars and the petition is re-presented with- 
out undue delay, the order of the executing 
Court refusing to excuse the delay and dis- 
missing the petition is a ^'iinal order” with- 
in the meaning of Art. 182, and saves limi- 
tation. 58 L.W. 285=1945 Mad. 347= 
(1945) 1 M.L.X 428. 

Where an order prima facie disposing of 
an execution application is found in fact 
to be a surreptitious order upon which the 
initials of the Civil Judge, who wds tempor- 
arily in charge of the routine work of the 
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Court of the Munsiff, weie obtained by 
means of fiaud of some official of that 
Court, it cannot amount to a ffinal order’ 
within, the meaning of Art. 182 (5). The 
OiTil Judge never had the consciousness that 
he was passing an order by which the exe- 
cution proceeffings were finally disposed of. 

I. L.R. (1945) All. 213=1945 A.L.J. 92= 

1945 All. 172. ‘Final order’ means final 
order in the proceeding to which the appli- 
cation gave rise. Where the Judge ordered 
notice to issue to the judgment-debtor re- 
turnable on the 13th November, 1929, and 
on that date the cases were closed at the 
decree-holder’s request and he applied for 
execution against the same judgment-deb- 
tors on 8th November, 1932. S‘eld, that the 
order closing the case was the final order 
and the application was in time. The fact 
that the application for execution is with- 
drawn or struck off at the request of the de- 
cree-holder does not prevent it from giving 
rise to a new starting point for limitation. 
142 1.0. 435=1933 E. 87. Final order 
means an order which conclusively decides 
the matter between the parties as distingui- 
shed from interlocutory. 149 I.C. 136= 
1934 Pesh. 23. See also 53 L.W. 726=1941 
Mad. 671= (1941) 2 M.L.J. 66 (Order stat- 
ing that appeal has abated). See also I.tf.E. 
(1941) A. 658=1941 A.LJ. 480=1941 A. 
371 j IX.E. (1942) A. 658. The words do 
not mean an order which finally adjudicates 
upon the rights of the parties and disposes 
of the application for execution on its 
merits. Where the Court intends to dispose 
of the matter completely and no longer 
keeps it pending on its file, and does not 
merely suspend the execution or consign the 
record to the record room for the time 
being, the order must be deemed to be a 
final order. 1936 A.W.E. 996=1936 A, 
Ii.J. 1140=1936 A. 820 (F.B.). Where 

the Older striking off the case is coupled 
with an order for payment of costs by 
the judgment-debtors to the decree-holders, 
the Court must be deemed to have intend- 
ed to dispose of the matter so far as it- 
self is concerned, and such an order should 
be considered as a final order. 1936 A. 
820 (F.B.); 1937 M. 385= (1937) 1 M.L. 

J. 453 (F.B.); 1940 Mad. 281= (1939) 2 

M.L.J. 469; 1940 Nag. 301; 1939 Rang. 
406; 1939 Mad. 841=50 L.W. 311= (1939) 
2 M.L.J. 671. An order merely returning 
an execution petition as defective is not 
a final order, though in special circum- 
stances it may amount to one, notwith- 
standing the language employed. The true 
test is whether the order puts an end to 
the petition in respect of which it is made 
so far as the Court passing it is concerned. 
When a petition is returned for the pur- 
pose of the petitioner doing something to 
^able the Court to proceed further with 
it, the Court really defers its considera- 
tion until it is brought hack with the de- 
fects ^remedied. It is only then that the 

^ in a position to consider 

and make what can be regard- 
ea as a final order on it. An execution 


petition returned for amendment but not 
represented has no legal existence till it is 
re-presented, and if it is re-presented after 
the time limit it does not acquire the 
status of a petition calling for an order 
unless the delay is excused. Where the 
application for excusing the delay is reject- 
ed by the Court, the consequence is that 
there is no valid petition before the Court 
to be ordered or rejected. And it cannot 
be the subject of a “final” order. 1943 M. 
W.N. 68= (1942) 2 M.L.J. 768. An order 
returning an execution petition contem- 
plates a final order to be passed at a sub- 
sequent stage after the petition is repre- 
sented, and is not itself a final order as 
it does not deal judicially with the mat- 
ter of the petition. Consequently, when an 
execution petition is returned for the pur- 
pose of remedying certain defects therein, 
but it is not re-presented by the decree- 
holder, the order of return does not fur- 
nish the decree-holder a fresh starting point 
for limitation. 163 I.C. 354=44 L.W. 59 
=1936 M. 613=71 M.L.J. 336. See also 
1942 Mad. 216 = (1941) 2 M.L.J. 1018= 
1942 M.W.N. 254=1942 Mad. 495= (1942) 
1 M.L.J. 542. An order returning an ap- 
plication for execution for amendment and 
re-presentation on a certain date is not a 
fmal order within the meaning of Art. 182 
of the Limitation Act. Although^ the 
order of return is illegal, the application 
cannot he held to be pending by a fiction. 
Nor can the Court be deemed to have pas- 
sed an order rejecting the application on 
the date on which it was directed to be re- 
presented on that date. Art. 182 refers to 
an actual order passed by the Court and not 
an order which may be deemed to have 
been passed by the Court. 46 P.L.E. 68= 
1944 Lah. 158. Where an execution peti- 
tion which is returned for amendment and 
itemedying of defects, is re-presented after 
rectifying and amending all defects, but 
with the indorsement that it is ‘^not pressed 
and may be dismissed for the present”, and 
the petition is “rejected” by the Court, 
the order rejecting the petition though it is 
one for default of prosecution, is a valid 
“final order” contemplated by Art. 182 (5) 
of the Limitation Act and saves limitation. 
(1943) M.W.N. 569=56 L.W. 562=1944 
Mad. 43 = (1943) 2 M.L.J. 513. Art. 182 
(5) — ^“Final order” — ^Appheation returned 
for compliance with requirements — Appli- 
cation not taken away but allowed to re- 
main in Court — Order of rejection for non- 
compliance — ^If “final order”. 56 L.W. 
327=1943* Mad. 517= (1943) 1 M.L.J. 445. 
Amendment of decree after filing^ of exe- 
cution petition, if gives fresh starting point. 
161 r.O. 969=43 L.W. 390=1936 M. 434 
=70 M.L.J. 700. Where the execution 
Court transfers, the execution to another 
Court ^0- enable# the decree-holder to receive 
his rateable distribution, so far as the 
Court seized with the execution is concern- 
ed, this is the fbaal order. 149 I.O. 136= 
1934 Pesh. 23. See also 54 L.W. 34= 

1941 Mad. 731= (1941) 1 M.L.J. 83/ 
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(Order returning application for transmis- 
sion of decree to another Court as decree 
had not been received from transferee 
Court saves limitation). An application 
for transmission of a decree to another 
Court for execution is not an application 
for execution and is not a revival of the 
decree by itself. The order of transmis- 
sion which is sought for and which is ac- 
tually made^ is a purely ministerial act and 
not ^ a judicial act. The date on which the 
certificate of non-satisfaction is prepared 
and the copy of the order transferring the 
decree and the certificate of non-satisfac- 
tion are ordered to be sent out under the 
hand of the Judge is the date of the final 
order 011 the application to take a step-in- 
aid of execution. The fact that the ease 
is ordered to be put up on another later 
date and on such later date an order is 
passed to the effect ^%t the ease be dis- 
posed of” does not make that later date, 
the date of the final order. 23 Pat. 707. 
It is not incumbent upon a decree-holder 
to furnish the sale papers along with the 
execution petition itself. The duty of the 
Court is to see whether all the requirements 
of O. 21, rr. 11 to 14 are complied with. 
Where these requirements are complied 
with, an order returning the execution peti- 
tion on the ground that the sale papers had 
not been produced is clearly illegal. Such 
an execution petition must be considered to 
be still pending, and the order returning 
it is not a ^final order” contemplated bv 
Art. 182 (5). (1942) 1 M.L.J. 542=1942 

M.W.]Sr. 254=1942 M. 495. A Judge has 
jurisdiction to decide wrongly as well as 
rightly, and when the execution proceedings 
begin upon an application which is valid 
in its inception, for the purposes of limi- 
tation, it does not matter whether the final 
order passed therein is in accordance with 
law or not; time will begin to run from 
the date of such final order. So, the fact 
that in the previous application, no notice 
to the assignor of the decree was issued 
as required by O. 21, r. 16 does not make 
all the execution proceedings void as if 
they never existed for purposes of limi- 
tation. 149 I.C. 98=1934 R. 101. Where 
a decree-holder makes an application to the 
Court which passed the decree asking for 
a certificate of transfer to another Court 
for execution, the final order on such ap- 
plication cannot be considered to have been 
passed until the date* on which the required 
certificate is prepared and handed over to 
the decree-holder who has undertaken to 
present it before the other Court, and limi- 
tation is to be reckoned only from such date 
and not from the date of the order of the 
Court merely directing the oflice to prepare 
a certificate. 154 I.C. 718 — 1935 A.Ii.J. 
370=1935 A. 757. R. 14 of 0. 21, C. P. 
Code, is merely permissive and not manda- 
tory. Where an execution application com- 
plies with the provisions of rr. 11 to 13 
of O. 21, which the mandatory, an order 
disTnififCfinff the application^ for default in 
compliance with die direction of the Court 


under r. 14 is a ^^final order” within the 
meaning of Art. 182 (5), Limitation Act, 
and starts a fresh period of limitation. 
The application ^ must be regarded as one 
in accordance with law, the requirements of 
p. 11 to 13, being complied with, though 
It may not be registered or numbered. 
I.L.R, (1945) Mad. 684=58 L.W. 153= 
1945 Mad. 154= (1945) 1 M-LJ. 270 (P. 
B.). ‘Pinal order”— Bate of — ^Date of 
writing or date of pronouncing. 1944 
Mad. 371= (1944) 1 M.L.J. 454. 


Who must aptly in order to save 
Limitation. — ^Application to take some step- 
in-aid of execution need not be made dur- 
ing the pendency of application by the 
same decree-holder. 1928 L. 7. Execution 
application by decree-holder auction-pur- 
chaser. 1 P. 701=1922 P. 310. Mere 
mentioning of the name of a person having 
several liabilities does not save limitation 
against him. 85 I.C. 657=1926 0. 267. 

Execution application by defendant m de- 
cree for partition glides fresh starting point 
in favour of plaintiff. 1922 M. 456=43 
M.L.J. 379. See also 36 C.W.N. 772=139 
I.C. 786=1932 C. 869. Sureties are not co- 
judgment-debtors within the meaning of 
the article. 85 I.C. 657=1926 C. 267. 
Execution against sureHes does not save 
limitation against the principal debtors. 
1926 Cal. 267; see alsd (1940) Lah. 

223=42 P.L.B. 723=1939 Lah. 587; 1937 

0. W.N. 680=1937 Oudh 351; 1939 AX.J. 
415=1939 All. 463=IX.R. 1939 A. 538. 
Steps taken by a person claiming adversely 
to the decree-holder cannot he taken ad- 
vantage of by the decree-holder as sfeps-in- 
aid of execution. Though the decree-holder 
prefers objections to the proceedings taken 
by the adverse claimant, and though there 
might be an agreement between the decree- 
holder and the rival to act in a particular 
manner; the steps taken by the rival claim- 
ant cannot enure to the benefit of the decree- 
holder nor can the judgment-debtor be 
deprived of his right to plead limitation by 
any agreement between persons with inte- 
rests hostile to each other, who have been 
carrying on litigation amongst themselves. 
1938 P.W.N*. 652=1938 Pat. 531. 

Stay op execution by order op Court. 
— Order of the Court refusing to execute 
the decree until the judgment is produced 
amounted virtually to a stay of execution and 
the peiiod must be excluded in computing 
the period of limitation for execution. 64 

1. C. 598=19 A.L.J. 905=1921 A. 174. 


Res Judicata. — An adjudication by Court 
that a certain application is in time cannot 
be re-oonaidered when a question that it 
is out of time is raised s,t a later stage 
of execution proceedings, 46 B. 269=1922 
B. 118, See also 41 C.W.N, 310=1937 
Cal. 16; 1942 Mad. 5= (1941) 2 M.L.J. 
754. 

Plea in bur. — A judgment-debtor is at 
liberty to raise, on a subsequent applica- 
tion ±‘or execution, that it is not maintain- 
able on the ground that tho previous appli- 
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cation had been filed out of time. 37 C. 
W.N. 1145. The plea that a prefvious ap- 
plication for execution was barred by limi- 
tation and hence the subsequent application 
was not valid should be raised at the ear- 
liest possible opportunity. 22 L.W. 747= 
1926 M. 177. 

Proper Court to which application is 
TO BE MABE — ^EXPL. II . — See 42 L.W. 5= 
09 M.L.J. 215=1935 M. 849=58 M. 1009. 
The words ‘‘made in accordance with law 
to the proper Oourt’^ in Art. 182 (5) is to 
be read also along with the concluding 
words “to take some step-in-aid of execu- 
tion”. As an Insolvency Court is not a pro- 
per Court for execution, any so called atcps- 
in-aid taken in that Court do not extend 
the period of limitation. The time be- 
tween adjudication of judgment-debtor and 
his discharge caimot be excluded. I.L.R. 
(194*2) Nag. 306=1941 N. 60. AppHcation 
for transfer of a decree already transfer- 
red not a step. 47 B. 56=1922 B. 359. 
Decree transferred for execution — Second 
application to same Court for transfer — 
Certificate of non-satisfaction obtained only 
later— Effect. 1926 L. 113=89 I.C. 958. 
Per Full Bench. — ^When a money decree 
has been transferred by the Court which 
passed it for execution to another Court, 
an application to the first Court (a) to exe- 
cute the decree, (b) and to transfer it to 
another Court for execution is a valid ap- 
plication and is a step-in-aid of execution 
so as to save limitation. Per Skemp, J, — 
The application to the first Court to execute 
the decree may be regarded as an appli- 
cation to that* Court to obtain the decree 
from the Court to which it has been trans- 
ferred for execution after certification in 
order to execute it. 1935 L. 465 (P.B.). 
See also 48 Bom.L.E. 583. A Court which 
transmits its decree for execution to an- 
other Court does not thereby divest itself 
of all its jurisdiction but has jurisdiction 
to take certain measures in execution. It 
is therefore a “proper Court” within the 
meaning of Art. 185 (5) and an applica- 
tion made to it is a valid application which 
would save limitation under Art. 182 (5). 
54 L.W. 34=1941 Mad, 731= (1941) 1 M. 
L.J. 837. In order to constitute an exe- 
cuting Court the “proper Court” within sec. 
182 (5) of the Limitation Act, it is essen- 
tial that the Court must possess both pecu- 
niary and territorial jurisdiction, apart 
from being otherwise competent. 48 O.W. 
N, 821. "Where a Court transfers a decree 
to another Court for execution and the de- 
cree has not been returned to the transfer- 
ring Court with the certificate of non-satis- 
factiou, the transferring Court is the ‘pro- 
per Court^ for purposes of making appli- 
cations for substitution of parties or for 
setting aside substitutions made. 1945 A. 
W.B. <0.0.) 137=1945 O.W.N. 210=1945 
Oudh 298. But see 23 Pat. 729; 25 Pat. 
50 =± 1 ^ 4 ^ fPjkt. 301. Decree — Transfer for 
ex^i^n to another Court— Subsequent ap- 
Ooiart to assign transfer 
TOde to ppper 


Court and step-in-aid. See I,L.R. (1943) 
Bom. 7=44 Bom.L.E. 830=1943 B. 1. 
Transfer of decree for execution — ^Subse- 

quent application foi execution to Court 
which passed the decree before receipt of 
certificate from tiansferee Court — ^Is not 

one made to the “proper” Court, 23 Pat. 
729=1945 P.W.N. 15=1945 Pat. 129. An 
application made after transfer of decree 
to another Court for execution to the 
Couit passing the decree for certificate of 
part satisfaction of the decree is not an 
application for execution or to take a step- 
in-aid of execution. 78 I.O. 241=1925 L. 
233. See also 101 LC. 279=23 N.L.R. 126 
=1927 N. 367=1928 N. 29. An appHca- 
tion for execution properly made to a Coui^t 
to which the decree had been transferred for 
execution but returned by the Court under 
a misapprehension that a fresh certificate 
of transfer was necessary, is, though never 
re-presented, nevertheless tantamotint to a 
step-in-aid of execution. 11 P. 513=139 
I.C. 843=1932 P. 286. Where a decree was 
not shown to have been transferred to a 
Coui‘t at the time when the execution appli- 
cation was filed in that Court, held, that 
such a proceeding was not a step-in-aid of 
execution. 55 C. 608=32 C.W.N. 192= 
1927 C. 952. Where a decree was ordered 
to be transferred by the trial Court to an- 
other Court, an application for execution 
made to the latter Court is one made to the 
proper Court though the papers may not 
have been actually transferred. 142 I.C. 
489=1933 S. 78=27 S.L.B. 109. An ap- 
plication to the Court of a Native State 
to transmit its decree to a British Indian 
Court for execution is a step-in-aid. 43 
M.L.J. 700=1923 M. 72=45 M. 1014. 
Application to transfer decree for execu- 
tion — Conn halving no pecuniary jurisdic- 
tion — ^Not a step-in-aid of execution. 1 
P. 651=1922 P, 188. The jurisdiction to 
transfer a decree for execution from one 
Court to another arises under sec, 39 and 
not under rr. 5 and 8 of O. 21, C. P, Code. 
Hr. 5 and 8 of O. 21, merely prescribe the 
procedure by which the transfer is to be 
carried out and does not touch the jurisdic- 
tion. The transferee Court acquires juris- 
diction by the transfer under sec. 39, C, 
P. Code. Hence an application to the trans- 
feree Court for execution, aftei transfer, 
is made to the “proper Court” and is a 
step-in-aid, notwithstanding that rr. 5 and 
8 of O. 21, C. P. Code, have not been com- 
plied with; non-compliance with rr. 5 and 
8, is a mere irregularity and does not affect 
jurisdiction. 25 Pat. 50=1946 Pat. 301, 
Even if an application is made to a Court 
which passed the decree to execute it in 
respect of property outside its territorial 
limits the Court will not hate jurisdiction 
to carry on such execution. Where however 
the limits of the jurisdiction of the old 
Court were altered and an application was 
made by the Court which passed the decree 
for execution, held, that the decree should^ 
be forwarded to the proper Court, but that’ 
it had the effect of saving limitation^ 35 
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Description of application. 


Period of limitation. 


Time from which period 
begins to run. 


6. (in respect of any 
amount, recovered by execu- 
tion of the decree or order, 
which the decree-holder has 
been directed to refund by a 
decree passed in a suit for 
s^uch refund) the date of such 
last mentioned decree or in the 
case of an appeal therefrom, 
the date of the final decree of 
the appellate Court or of the 
withdrawal of the appeal], or 

7. (where the application is 
to enforce any payment which 
the decree or order directs to 
be made at a certain date) 

«iuch date 

LEG. REF. Bom.L.E. 889=:1938 Bom. 424. A decree- 


A Substituted by Act IX of 1927, sec. 2, 

C.W.N. 77=58 C. 832=132 I.C. 119=1931 
0. 312. An application by the decree-holder 
to the Court which passed the decree to 
attach the judgment-debtor^s property be- 
yond the limits of the Court's jurisdiction 

is one in accordance with law and made to the 
proper Court, so as to save limitation under 
Art. 182 {5). 8 Cut.L.T. 7, Where it has 
not been shown that the decree-holder knew 
that the judgment-debtor lived oulmde the 
jurisdiction and the application for his 
arrest is made on the face of it to the 

Court which had jurisdiction, it cannot be 
said that the application is not made to 
the proper Court. 184 I.C. 769=1939 

Rang. 345. Transfer of an application 
from one Court to another consequent on 
the adjustment of territorial jurisdiction 

does not aflect the date of original pre- 
sentation material under cl. (5). 1931 M. 

W.N. 413. Where the relief asked for in 
the application is to sell property not situat- 
ed within the jurisdiction of the Court, ^ it 
cannot be step-in-aid. So also where relief 
is to sell movables of the judgment-debtor 
and the judgment-debtor has no movable 
property within the jurisdiction of the 
Court. If the decree-holder had a ’bom 
iide belief as to the existence of such 
movables, the application might be step-in- 
aid. 134 I,C. 1182=1931 S. 160. The ap- 
plication for execution of a decree of Addi- 
tional Munsif to the Court of first Mun- 
sif is made in accordance with law and 
saves limitation, 13 P. 5=151 I.C. 375 
=15 Pat.L.T. 215=1934 P. 199 (1). The 
“Collector" acting under see. 59 (1) (b) of 
the Bombay Co-operative Societies Act is 
some agency for carrying out an award, 
different from a Court. See. 59 makes a 
distinction between a Civil Court as such 
and the Collector as such. An application 
to the Collector to enforce an award under 
the Bombay Co-operative Societies Act can- 
not therefore be regarded as an applica- 
tion made to a Court, and proceedmgs so 
taken are not steps-in-aid of execution so as 
to save limitation under Art, 182 (5), 40 


holder's application to the Collector for 
declaration of his mortgage lien under the 
decree is not an application made “to the 
proper Court" to take some step-in-aid of 
execution of the decree for sale of the mort- 
gaged property, as the Collector is not cer- 
tainly ^^the Court whose duty it is to exe- 
cute the decree" within the meaning of 
Expl. 2, Ai-t. 182. 9 Luck. 273=146 1.0. 

805=1933 O. 564. A Tahsildar deputed by 
the Collector to enforce a decision imder 
r. 14 (5) of the rules framed by the Govern- 
ment of Madras under sec. 43 (1) of the 
Co-operative Societies Act is not a “Court" 
within the meaning of Art. 182 (5) 'gnu 
therefore an application for execution before 
the Tahsildar is nojt one made to the pro- 
per Court for execution and does not save 
limitation. 59 M. 257=43 L.W. 58=1936 
M. 150=70 M.L.J. 31. Execution of 
mortgage decree — ^Local area assigned to 
another Court under see. 13 (2) of Civil 
Couits Act subsequent to decree — ^Appli- 
cation for execution to that Court — If made 
to proper Court. See 75 C.L.J. 255=I.L. 
R. (1942) 1 C. 289=1942 C. 821. 

Art. 182 (6). — ^If a decree-holder has rea- 
lized an amount of money by execution, 
but is compelled to refund that amount by 
a decree in a subsequent suit, he will be en- 
titled to take out execution for this amount 
under Art. 182 (6) if the application is 
presented within three years from the date 
of the final decree in the refund suit. But 
he will not be entitled to avail himself of 
this provision if his decree comes within the 
prohibition contained in sec. 48, 0. P. Code, 
(i.e.) if 12 years had already expired from 
the date of the origmal decree. Where the 
decree was fully satisfied and the execution 
case was dismiied on full satisfaction, the 
subsequent application for execution for re- 
covery of the amount which tlie decree-hol- 
der had to refund is in substance a new 
application and cannot be treated as a con- 
tinuation of tlie original application for exe- 
cution. 46 aW.lSr. 149=I,L.R. (1942) Cak 
245= (1942) Cal. 255. 

Art. 182 (7). — Compromise decree — Pro- 
vision for plaintiff executing decree on exe- 
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[Art. 182 


Description of application. 

Period of limitation. 

Time from which period 
begins to run. 

i 

f 

1 

t 

^ Explanation L — Where the 
decree or order has been pas- 
sed severally in favour of 
more persons than one, distin- 
i guishing portions of the 
subject-matter as payable or 
deliverable to each, the appli- 
cation mentioned in clause 5 of 
this article shall take effect in 
favour only of such of the said 
persons or their representatives 
as it may be made by. But 
where the decree or order has 
been passed jointly in favour 
of more persons than one» 
uirh apolica^ion, if made by 


cuting receipt within 6 months of majority 
— ^Beath of plaintiff before majority — ^Exe- 
cution by legal representative — ^Limitation — 
Starting point. 40 L.W. 875=1935 M. 107 
(2). The words *^such diate” in Cl. (7) re- 
fers to the date on which a default was 
made in payment of any of the instalments, 
and on the occasion of each default, the de- 
cree-holder is entitled to enforce his claim 
for the entire amount due except in respect 
of which the claim had become baried. 11 
P. 440; 4 P.L,J. 365 and 51 A. 237, Foil.) 
9^ Luck. 602=149 I.O. 603=11 O.W.N. 498 
:5 i 934 O. 334; 1939 O.W.N*. 768=1939 
Oudh 281; 1942 Oudh 219=199 I.C. 636. 
But see 56 A. 921=149 I.C. 598 

=1934 A.L,J. 772=1934 A. 534. In the 
case of instaments ^^snch date” will be the 
date on which each instalment falls due. 
When the first instalment has fallen due and 
can be recovered by the decree-holder by 
means of execution, the mere fact that the 
non-payment of the second instalment enti- 
tles the decree-holder to bring the property 
to sale and recover the whole amount (in- 
cluding the third instalment) does not neces- 
sarily mean that he could not recover the 
first instalment by proceeding against the 
judgment-debtor in the normal way. 1943 
Pesh. 52. Decree directmg payment of 
annuity, and in default delivery of certain 
property to decree-holder — ^Each instalment 
of annuity is a claim under the decree and 
each default gives rise to right to recover 
property. 54 LA. 272=5 R. 422=1927 P. 
C. 146=53 M.L.L 22 (P.O.). Instalment 
decree — Default — Waiver. 109 I.O. 272. See 


54 C. 143=1925 0. 1012; 33 Bom.L.E. 459 
=1931 B. 263; 141 I.C. 745=1933 Pesh. 14; 
1939 Sind 49; 1942 Oudh 31. Instalment 
decree — Default clause — AppHeation for 
exeimtion claiming whole amount on default 
— Return for amendment — ^Failure to amend 
and i re-present — ^Ef amounts to election to 
treat whole amount as dne — ^Limitation for 
execution. *55 L.W, 522=1942 Mad. 679= 
m^) 2 MLjr..225. See also 50 O.W.N. 
7^ TO* case (jf a decree providing for 
psymdfil ^ ftiatalmeaits and allowing the 


decree-holder to take out execution for the 
whole amount on default of payment of any 
instalment, limitation will only run against 
the decree-holder in respect of each instal- 
ment separately from the time when it be- 
came due and payable, unless the decr^ee 
leaves him no option on the happening of 
default but to execute the decree once for all 
for the whole amount. 11 P. 440=1932 P. 
253. See also 1935 A.W.B. 531 = 1935 A. 
259; 3939 Bind 49; 3941 O.A. 915=1941 0. 
W.N. 1205=1942 Oudh 31=17 Luck. 346= 
1941 O.W.N. 1313=1941 O.A. 987=1942 
Oudh 219=17 Luck. 449. But where in case 
of default, the decree-holder exercises his 
option by appying for the sale of property, 
he cannot later on fall back upon the period 
fixed for j»aynlent and apply to execute the 
decree after 3 years of that date. 132 LG. 
437=33 Bom.L.R. 459=1931 B. 263. Where 
a plaintiff has alternative remedies, he pur- 
sues all or any of his remedies up to judg 
ment; and general it is only on obtaining 
judgment on one remedy that he would lose 
the light to proceed on the other remedy. 
But where a man has two inconsistent rights, 
he must elect which of them he is going to 
rely on, and having elected to rely on one 
right, he is not allowed to retract his elec- 
tion. It is irrelevant in such a case 
that the action does not proceed to judg- 
ment. He has alternative rights and the 
debtor is subject to alternative obligations. 
Once the decree-holder elects to enforce his 
rights to recover the whole debt in one 
lump sum and files an;- execution petition for 
such recovery, the future obligation of the 
debtor is fixed accordingly, and it is not 
open to the decree-holder subsequently, after 
an unsuccessful application to recover the 
whole amount, to turn round and seek to en- 
force the decree as an instalment decree, more 
than three years after the first application. 
LL.E. (1943) Bom. 55=44 Bom.L.E. 880 
=1943 Bom. 36. Instalment deeree-De- 
fault clause — ^Appeal from decree — ^Appli- 
cation for execution on default for whole 
amount pen^g appeal — ^Decree subsequently 
confinhed ~ Application for execution 
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Description of Application. 


Period of limitation. 


Time from which period 
begins to run. 


any one or more of them, or 
by his or their representati- 
ves, shall take effect in favour 
of them all. 

Where the decree or order 
has been passed severally aga- 
inst more persons than one 
distinguishing portions of the 
subject-matter, as payable 
or deliverable by each, the 
application shall take effect ag- 
ainst only such of the said per- 
sons or their^reprcsentatives as 
it may be made against. But, 
where the decree or order has 
been passed jointly against 
more persons than one. the 
application if made against an^ 
one or more of them or again- 
1 sthi^^or their representative^- 


moie than three years after appellate decree 
—Bar of — ^Effect of appeal. 44 Bom.L.E. 
903=1943 Bom. 63. Bent decree under 
Bihar Tenancy Act — ^Provision for instal- 
ments — ^Execution — Limitation, See 24 Pat. 
222=1945 P. 398. Direction for payment 
in instalments — Omission of clause makmg 
whole amount payable on default — Limita- 
tion for execution— Payment of instalment — 
If part payment of decree amount saving 
limitation. See 45 Bom.L.E. 497=1943 B. 
260. Mortgage suit — ISx parte decree — Sub- 
sequent setting aside and re-trial ending in 
new decree — ^Sale in execution by mortgagee 
prior to re-trial — ^New decree awarding less 
amount than that realised by decree-holder 
by sale — ^AppHeation by mortgagor fox res- 
titution. Eeld, that it was governed by Art. 
182 (7), and that limitation commenced from 
the date fixed for payment in new decree 
after re-trial and not from date when ex 
parte decree was set aside. 44 L.'W. 798— 
1936 M.WJjT. 119=71 M.L.J. 795. See also 
1938 Lah. 590; 204 I.C. 614, 

Art. 182, ExpIi. (1): Joint Decree.— 
See 103 I.C. 867=9 P.L.T, 264=1927 P. 116; 
1945 B. 489=47 Bom.L.R. 434; 32 C.W.N. 
1107=1928 0. 861; 26 A.L.J, 966=51 A. 237 
=1928 A. 629 (P3.); 23 P. 150=1944 Pat. 
188. Eapl. 1 of Art. 182 contemplates only 
cases in which a decree has been passed 
either jointly or severally in favour of or 
against more persons than one. It does not 
apply to a case where certain persons have 
made themselves liable for 3ie decretal 
amount as sureties after the passing of the 
decree. 13 Luck. 353=1937 O.W. 
K. 680=1937 Oudh 351. A decree is 
a joint decree within the meanii^ of Expla- 
nation 1 to Art. 182, if any one of the re- 
liefs given in the decree is against the de- 
fendants jointly, even thot^h some other re- 
liefs may be given against the defendants 
separately. Ordinarily a decree in a paarti- 
tion suit is one ?^be fact that the de- 

cree grants separate reliefs will not by it- 
C# C* M*— -459 


self transform the decree into separate de- 
crees. The fact that the combinations of 
the decree-holders and judgment-debtors en- 
titled to reliefs under the decree are differ- 
ent and the reliefs are granted both seve- 
raUy and jointly in favour of and against 
more persons than one, will not also trans- 
form the decree into distinct and separate 
decrees, if the facts taken as a whole justi- 
fy the conclusion that the decree is one de- 
cree. An application for execution of smHi 
a decree in respect of the reliefs granted 
jointly against the defendants, will save 
limitation against them even in respect of 
the leliefs which have been decreed against 
.them separately. 50 C.W.N. 155. A 
decree against a judgment-debtor cannot^ be 
regarded as a decree passed jointly against 
the judgment-debtor and a person who has 
entered ino a surety bond for the due satis- 
faction of any decree that may be passed 
against the judgment-debtor, and consequen- 
tly an application for execution against the 
judgment-debtor will not save limitation for 
an application for execution against the 
surety. 6 B. 334=1928 B. 282. See also 
I.C. 368=1933 M. 219=37 L.W, 
127; 1937 Oudh 351, Surety-yAppliea- 

tion against — Surety not a joint judgment- 
debtor — Events availing against ^ Judgment- 
debtor not saving limitation against surety. 
8 F. 310=1929 P. 595, A surety is not a 
joint judgment-debtor within the meaning of 
Art. 182, 1929 P. 597. As to instalment 

dSjree, 109 LC. 272; XX.R. (1943) B. 55 
=1943 Bom. 36=44 BomX.B, 880. Suit on 
mortgage against several persons — Prelimin- 
ary mortgage decree for sale for certain 
sum against all defmidants and money de- 
cree against executants of mortgage alone — 
Money portion of decree— Execution — Limi- 
tation — Application for execution of final 
decree — ^If saves limitation. 23 Pat. 150= 
1944 Pat. 188. A decree, though it differ- 
entiates between the judgment-debtors as re- 
gards the mode of execution, as for exam- 
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Description of Application. 

Period of limitation. 

Time from which period 
begins to run. 

! 

183. To enforce a judgment, de- 
cree or order of any Court estabh 
shed by Royal Charter in the exer- 
cise of its ordinary original civil 
jurisdiction, or an order of His 
Majesty in Council. 

Twelve years 

^Hall take effect against them 
all. 

Explanation II. — "Proper 
Court** means the Court whose 
duty it is to execute the dercee 
or order. 

When a present right to en* 
force the judgment, decree or 
order accrues to some person 
capable of releasing the right : 

Provided that when the 
judgment, decree or order has 
been revived, or some part of 
the principal money secured 
thereby, or some interest on 
such money has been paid, or 
some acknowledgment of the 
light thereto has been given 
in writing signed by the per- 
son liable to pay such pi inci- 


pie, providing a personal remedy against 
some and o^y a remedy against the pro- 
perty of others may still be a joint decree 
against all the defendants. 118 I.C. 237— 
1929 A. 795. Expl. 1 of Art. 182 saves 
limitation even where the execution applica- 
tion is talsen out against one of several 
judgment-debtors. 31 P.L.R. 961=134 I.O. 
194=1931 L. 116. But the Act does not 
apply where a decree specifies clearly^ the 
respective liabilities of the various judg- 
ment-debtors and puts it beyond doubt that 
the decree-holder could proceed against an 
individual judgment-debtor in respect of his 
share of the decretal amount and costs. 35 
P.L.R. 692=1934 L. 637 (2). See also 1937 
Cal. 547. Where some out of several joint 
decree-holders apply for execution on their 
own behalf and during the pendency of such 
application the others also apply but the latter 
application is not competent the two applica- 
tions cannot be considered to supplement 
each otber in order to extend limitation. 152 
I.O. 443=1934 Pesh. 40. A decree for par- 
tition allotting various lands in severalty to 
each of the parties and reserving a strip of 
land as common road, was, so far as that 
strip was concerned, one for joint posses- 
sion in favour of all the parties, and as 
that was an integral part of the arrangement, 
the whole decree should be ^ deemed to be 
joint and a previous application by plaintiff 
would save limitation for a subs^uent ap- 
plication bv the defendant to be put in pos- 
session. 36 C.W.]Sr. 772=139 TO. 786= 
=1932 0. 869. See also 145 I.C. 968=38 
L.W. 568=1933 M. 789=65 M.L.J. 582, 
Quaere , — Whether in a final decree for par 
tition merely awarding several plots to seve- 
ral sharers, an application for one plot can- 
not save from limitation the application for 
anoti;ierplot.65ML.J*,582. See also 1940 Pat. 
147. Wt^re a decree for partition has allot- 
ted^^coirt^ naroperties in severalty to each 
but has reserved a portion of 
as between the parties^ 


such decree must be regarded as a joint de- 
cree within the meaning of Explanation 1 
to Art. 182, If, therefore, one of the par- 
ties to the decree starts on execution w&in 
three years of the final decree, it woidfil 
enure to the benefit of the other parties as 
wen so as to give a fresh start of limitation 
under Art, 182 (5). 25 Pat. 95=27 P.L.T. 
205. See also I.LJB. (1945) Ear. 445=1945 

S. 3; 50 C.W.N. 155. Under Expl. 1 to 
Art. 182, the execution of a decree asrainst 
a jomt judgment-debtor would be suUicient 
against aU and would keep alive the decree 
against all, the suspension of the running 
of limitation against one of the judgment- 
debtors owing to the supervening of insol- 
vency so far as he is concerned, cannot keep 
the rfflmedy of the decree-holder alive against 
all of them, because there is no bar to the 
decree-holder executing the decree against 
the other judgment-debtors during the pen- 
dency of the insolvency proceedings against 
one of them. 1938 P.W.N. 397=19 PahL. 

T. 831=1938 Pat. 395; 197 1.0. 480=1942 
P. 285. Though by reason of sec. 164, 
Companies Act, the District Judge has the 
same jurisdiction and the same powers as 
the High Court, yet the District Judge by 
virtue of sec. 164 does not become the High 
Court for purpose of Art. 183, Iiimitation 
Act. Hence to a payment order passed by 
the District Judge under powers conferred 
by sec. 164, Art. 183 has no application and 
the only article applicable is Art, 182. 178 
T.C. 288=1938 Lah. 368. 

Expl. II, — ^The term "representatives” in 
Explanation 2, does not apply to transferees 
pend^te lite. If the application against 
the judgment-debtors is in time, it must be 
in time against transferees pendente life, 
(1944) Kag. 852. 

Aet. 183: Scope and Application. — T he 
provisions of Art. 183 regarding acknow- 
ledgment as well as payments are self-con- 
tained, and „ must be read independently of 
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Description of application 

Period of limitation. 

Time from which period 
begins to run. 



pal or interest, or his agent 
to the person entiled thereto 
or his agent, the twelve years 
shall be ccmputed from the da- 
te of such revivor pa> met or 
acknowledgment or the Jatt st of 
such revivors, pa>ments or 
acknowledgment as the case 
may be. 


secs. 19 and 20 of the Limitation Act 10 
P. 213=132 I.C. 109=1931 P. 218. The 
proviso to Art. 183, dealing with revival, 
has application only if the application for 
execution on the face of it was made more 
than 12 years after the date of the decree; 
where the application is within 12 years. 
Art. 183 is no bar to execution. 45 BomJj. 
P. 400=A.I.R. 1943 Bom. 238. According 
to law, decree bears the same date as the 
judgment, and the right to enforce the de- 
cree under Art. 183 of the Limitation Act 
would prima fade accrue from the date of 
the judgment. Ordinarily, prepartion of the 
decree (mcluding assessment of costs) does 
take a little time but there is no provision 
of law allowing this time to be deducted in 
computing the period for an application for 
execution. LL.E. (1939) Lah. 319=41 P.L. 
R. 105=1939 Lah. 110. The word "pay- 
ment’' is used in Art. 183 in a wider sense 
than in sec. 20 and not qualified in any way 
as to the mode in which the payment is to 
be made or as to the person Who is to make 
It. A sum of money realised in execution 
in partial satisfaction of the decree amounts 
to "payment” and provides a fresh starting 
point for limitation. 1931 Pat. 218. 
"Money” secured by deciee includes costs, 
and payment of costs would save limitation. 
10 P. 213=1931 Pat. 218. To constitute a 
revivor of the decree, there must be ex- 
pressly or by implication a determination 
that the decree is still capable of execution 
and the decree-holder is entitled to enforce 
it. 41 C.L.J. 159=1925 0. 668. See also 
32 C.W.N. 336=55 C. 578=1928 C. 686; 
15 P. 102=17 PatX.T. 317=163 LO. 411 
=1936 P. 398; 40 Bom.L.B. 1180=1939 
Bom. 51; 19 Pat.L.T. 193=1938 Pat. 372; 
19 Pat. 909=1940 Pat. 596. <T&evivor” 
means a decision holding that the decree 
was still capable of execution. Fer Mitter, 
J., in 1936 Pat. 398. Application for trans- 
fer of decree is not revival of decree. See 
54 LA. 129=54 0. 500=1927 P.C. 73=52 
M.L.J. 565 (P.C.). An application for 
tiansmission of a decree does not operate as 
revivor within the meaning of Art. 183 
though it may be a step-in-aid of execution 
under Art. 182. 54 Cal. 500=54 LA. 129 

=52 M.L.J. 565 (P.O.). The revivor con- 
templated by Art. 183, is an order in execu- 
tion against a particular person consequent 
upon a notice. When that person is a minor 
on the date of the decree a notice served on 
his guardian would be sujQSi^ent and would 


opeiate as a revivor though in fact 
he has become a major subsequently. 
The failure on the part of the - inor 
to get himself declared a major can- 
not affect the proceedings taken by the de- 
^ee-holder, or render them illegaL 58 L. 

M.W.N. 334=^1 Jt. 1945 
Mad. 325= (1945) 1 M.LJ. 284. 

"^wvor”— Meaning of— Order for arrest 
of judgment-debtor within one year of de- 
cree — Subsequent transfer of decree for exe 
tion and application for execution in trans- 
feiee Court beyond 12 yeais— Prior order 
for arrest — ^If "revivor”. 23 Pat. 923=1945 
Pat. 182. Although the term ^‘revivor” has 
not been anywhere defined or explained in 
the Limitation Act, it is well-settleH that to 
constitute "revivor” of the decree there must 
be expressly or by implication a determina- 
lon that the decree is still capable of execu- 
tion and the decree-holder is entitled to en- 
forece it. In other words there must be an 
order for execution which amounts to a de- 
cision that the decree is capable of execution. 
21 Pat.L.T. 431=1940 P.W.]Sr. 896=1940 
Pat. 596. An order of revivor of a decree 
ag a i n st two persons jointly, partners of 
a firm against whom the decree 
has been passed, when made in an applica- 
tion for execution against one of them 
only, does not keep the decree alive against 
the other. No one can be prejudicially 
affected by any judicial order to which he 
IS not a party. Art. ^82 contains a distinct 
provision which is an exception to this 
general rule. A similar exception cannot 
be imported into Art. 183 which is silent on 
the point. 21 Pat.L.T. 431=1940 Pat. 596. 
An application under O. 21, r. 50 (2), C. 
P. Code, for leave to execute a decree pas- 
sed against a firm by the original side of 
the lEligh Court against a person alleged to 
be a partner is one to enforce the decree and 
is, therefore, governed by Art. 183. The 
period of limitation commences, not from 
the date of adjudication of that person as 
partner but from the date of the decree. 
48 O.W.N. 645, A notice issued under O. 
21, r. 16, 0. P. Code, does not operate as 
revivor to extend the period of limitation 
under Art. 183, nor is the application for 
transfer of a decree an application in exe- 
cution. 28 C.W.N. 963=1925 C. 23. Sec 
also 1940 Pat. 596; 1938 Pat. 372; 15 p* 
102=1936 Pat. 398. An application to en- 
force an order absolute made by the High 
Court in a suit to enforce the mortgage 



3668 


The Civil Court Manual (Imperial Acts). 


[SCH, 


THE SECOND SCHEDULE. 

[Repealed by Act VIII of 1930, S, 3 a}id Sch. II.] 
THE THIRD SCHEDULE. 

[Repealed by Act XVII of 1914, 5'. 3 and Sch, //.] 


THE LOCAL AUTHORITIES LOANS ACT (IX OP 1914). 


1 

Year. 

No. 

Short title. 

Amendments. 

1914 

IX 

The Local Authorities 
Act, 1914. 

Loans 

Am. (in C.P.), CP. Act XXXVHI 
of 1922. 

Rep. in pt. and am., Act XII of 1920. 
Rep. in p t., Act III of 1927; A.O., 
1937. 


se<*iirity must be made within 12 years from 
the dale when the order absolute for sale 
was made, 60 I.O. 880=47 C. 746. Pro- 
perties belonging to the judgment-debtor 
were sold and the proceeds brought into 
Court. The Court ordered payment there- 
out to the decree-holder but the money was 
actually paid only sometime later. JHeW, 
that the payment by Court operated to give 
fresh starting point of limitation for exe- 
cution of the decree under Art. 183. 46 
M.L.J. 453=1924 M. 638. Applicability of 
article to award filed in chartered High 
Court. See 31 O.W-N. 1097=1927 C. 853; 
43 BomX.B. 1006=I.L.B. (1942) B. 124= 
1942 B. 34. Under Art. 183 payment is 
not required to be made either by the 
debtor or by some person acting on his 
behalf for the purpose of saving limita- 
tion, Payment for judgment-debtor or to 
his account is suflSleient. 49 M.L.J. 101— 
1925 M. 1131. Application for restitution 
in pursuance of Privy Council decree — ^Limi- 
tation applicable — ^‘‘To enforce’’, meaning 
of. 44 A. 555=1922 A. 238; 50 A. 767 
=26 A.L.J. 587=1928 A. 293. See also 
I.L.B. (1940) 1 Cal. 486=1940 C. 260=44 
C.W.N. 438. Where the preliminary decree 
in a mortgage suit was an order of His 
Majesty in Council, the preparation of the 
finql decree was a purely ministerial act to 
enable the order of His Majesty in Coun- 
cil to be enforced. 3 P. 596=1924 P, 576. 
See also 40 Bom.L.B. 507=I.L.B. (1938) 

Bom. 273=1938 B. 354; I.L.B. (1939) 1 
Cal. 477=43 O.W.N. 401=1939 Cal. 601, 
When a Court has recognised the assign- 
ment of a decree and passed an order allow- 
ing the assignee to execute it,_ that gives 
fresh starting point of limitation and it 
is not open to the judgment-debtor to con- 
tend that it did not act as a revivor. Where 
the Beputy Begistrar of the High Court 
ai^er due notice to parties ordered the trans- 
mission of a decree to another Court for 
execution, held, that the order operated as 
a revivor within the meaning of Art. 183 
of the X4mitation Act. 52 M. 599=1929 
M. 252.-(2)=56 M.L.J. 555. But see 15 P. 
102=1936 Pat. : 398. Where a tabular state- 
ment in ^cordance with O. 21, r. 11 was 
filed before "the' Master who issued notice 
to other ‘side, held, that it amounted to 


an appliearion to the Court within the mean- 
ing of Art. 183 read in conjunction with 
sec. 3 of that Act and that limitation was 
saved thereby. 55 C. 1341=1929 C. 193. 
Words ^‘capable of releasing the right” ex- 
clude persons who are legally incapacitated, 
such as infants and lunatics, and therefore 
the words of Art. 183 are not governed hy 
sees. 6, 7 and 8. T23 I.C. 411=1930 P. 
141. An application against the sons for 
execution of a decree for costs obtained 
against the father is governed by Art. 183. 
11 P. 445=1932 P. 261. The decree of 
the Chief Court of Burma when put in 
execution in the High Court is governed hy 
Art. 182. It does not become the decree 
of the original side of the High Court so 
as to get the benefit of an extended period 
of limitation. 6 B. 566=1928 B. 317. On 
this section, see also 13 B. 325=1935 B. 


Arts. 183 and 181. — ^An application for 
ex^utaon of a^ conditional decree was pas- 
sed by the High Court is governed hv 
Art. 183 and not by Art. 181. In the 
case of conditional decrees, the proper 
practiee is for the decree-holder to apply 
for the _ execution of the decree on notice 
to the judgment-debtor and to file in sup- 
port of his application a petition alleging 
default. M the judgment-debtor does^not 
deny default or if his denial is not believ- 
ed, the decree-holder obtains the order he 
seeks. It is not necessary for him to file 
an application merely to establish default 
as a preliminary to a further appHcation 
lor a substantive order. 41 C.W.N. 1133. 
The trannussion order being a sine gua non 

imdpr proceedings an appKcation 

ui^er O. 45, r. lo, is one for enforcing an 
His Ma-jesty and is 
covered by Art. 183, and therefore the resi- 
apply. 1942 Pesh. 
14—199 I.C. 46. An application for leave 
to execute a decree against the legal repre- 
sentatives of the judgment-debtor is gov- 
but by Art. 183. 
173=M4o’^Oal. 171. 

ftestitution— -Apphcation for, in consequence 
of ordw of His Majesty in Council-— Arti- 
de appbeabK See 44 C.W.N. 438=71 0. 
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[28#Ii February, 1914. 

An Act to consolidate and amend the lam relating to the grant of loans to Local 

Authorities. 

Whereas it is epxedient to consolidate and amend the law relating to the 
„ borrowing powers of local authorities: It is hereby 

enacted as foUows:- 


cshnw ^ 1' (1) This Act may be eaUed The Local 

toaort tiue and extent*. » ' -r a /n-i 4 

Authobities Loans Act, 1914. 

(2) It extends to the whole of British India, including the Sonthal Par- 

ganas. 

2. In this Act, ‘'local authority’’ means any person legally entitled to the 
Definitions. control or management of any local or municipal 

fund, or legally entitled to impose any cess, rate, 
duty or tax within any local area; 

“funds,” used with reference to any local authority, includes any local or 
municipal fund to the control or management of which such authority is legally 
entitled, and any cess, rate, duty or tas^ which such authority is legally entitled 
to impose, and any property vested in such authority; 

“prescribed’’ means prescribed by rules made under this Act; and 

“work” includes a survey, whether incidental to any other work or not. 

^ [“The Government” or “the appropriate Government” means, in relation 
to cantonment authorities and in relation to port authorities in major ports, the 
Central Government, and in relation to other local authorities, the Provincial 
Government.] 

3. (1) A local authority may, subject to the 

Borrowing powers of prescribed conditions, borrow on the security of its 
local authorities. funds or any portion thereof for any of the following 

purposes, namely: — 

(1) the cariying out of any works which it is legally authorised to carry 

out, 

(ii) the giving of relief and the establishment and maintenance of relief 
works in times of famine or scarcity, 

(Hi) the prevention of the outbieak or spread of any dangerous epidemic 
disease, 

(iv) any measures which may be connected with or ancillary to any pur- 
poses specified in clauses (n) and (in), 

(t;) the repayment of money perviously borrowed in aceordanoe with 

law: 

Provided that nothing in clause (v) shall be deemed to empower a local 
authority to fix a period for the repayment of any money borrowed thereunder 
which, when the period fixed for the repayment of the money previously bor- 
rowed is taken into account, will exceed the maximum period fixed for the re- 
payment of a loan by or under any enactment for the time being in force ; 

1 aProvided further that, in the ease of loans other than loans made by the 
^[appropriate Government], no amount exceeding twenty-five lakhs of rupees 
shall be borrowed unless the terms, including the date of flotation, of such loan 
have been approved by the ^ [appropriate Government] . 

(2) Nothing in this section shall be deemed to authorize any local 
authority — 

(a) to borrow or spend money for any puipose for which, under the 
law for the time being in force, it is not authorized to apply its funds, or 


IaEGt. bbe . 

1 Inserted by A.O., 1937. 
i-aThis proviso was inserted by Act 
xxxvm of 1920, S. 2 and Sck. I. 


sSnbstituted by A.O., for ^Local Gh)- 
vemineiit*. 

a SnbstitTited by A.O., for 'Govenmr,. 
General in CounciP. 
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(6) to borrow money by means of tbe issue of bills or promissory notes 
payable within any period not exceeding twelve months. 

Power of appropriate 4 . ( 1 ) The ^[appropriate Government] may 

Govemmeiit to make mles. make rules consistent with this Act as to — 

(1) the nature of the funds on the security of which money may be 
borrowed ; 

(ii) the works for which money may be borrowed; 

(Hi) the manner of making applications for permission to bororw money; 

(iv) the inquiries to be made in relation to such loans, and the manner 
of conducting such inquiries; 

(v) the cases and the forms in which particulars of applications and pro- 
ceedings, and orders thereon, shall be published; 

(vi) the eases in which the ^[appropriate Government] may make loans 

> V # 

'^[(vii) the cases in which local authorities may take loans from persons 
other than the ^ [appropriate Government] ; 

(viii) the manner of recording and enforcing the conditions on which 
money is to be borrowed; 

(ia?) the manner and time of making or raising loans; 

(x) the inspection of any works carried out by means of loans; 

(ici) the instalments, if any, by which loans shall be re-paid, the interest 
to be charged on loans, and the manner and time of re-paying loans and of 
paying the interest thereon ; 

(xU) the sum to be charged against the funds which are to form the 
security for the loan, as costs in effecting the loan; 

(xiii) the attachment of such funds, and the manner of disposing of or 
collecting them; 

(xiv) the accounts to be kept in respect of loans; 

(xv) the utilization of unexpended balances of loans either in the reduc- 
tion in any way of the debt of the local authority, or in carrying put any works 
which that authority is legally authorised to carry out; and the sanction neces- 
sary to such utilization ; 

and as to all other matters incidental to carrying this Act into effect. 

(2) op ^ ^ 

( 3 ) -Ail rales made under this Act shall be published ®[* * in the 

Official Gazette, and on such publication, shall have effect as if enacted in this 
Act. 

5 . If any money borrowed in accordance with the provisions of this Act, 
or any interest or costs due in respect thereof is or 
Bemedy by attachment if Government], if itself the lender, 

oan no repai . 3 [^appropriate Government] , if itself the lender, 

may, and, if the ^[appropriate Government], is not the lender, shall, on the 
application of the lender, attach the funds on the security of which the loan 
was made. After such attachment, no person, except an officer appointed in 
his behalf by the ^ [appropriate Government], shall in any way deal with the 


LEG. EEF. 2 Certain words were omitted by ibid* 

1 Substituted by A.O., for Local Go- 

verament’’ which were substituted by Act Seo. 4. — ^Where a Panchayat Board con- 
XX X Vin of 1920, S. 2 and Sch. I, for tracts a loan without obtaining the sanction 
^‘Govemor-Geneial in Council of the Local Government as required by the 

^Substituted by A.O., 1937, for ^‘Lac^ rules fiamed under S. 4 of the Act, the 
Govemment^^. contract is void and no suit to enforce it 


Certain words were omitted by Act 
AXXVXtl of 1920, S. 2 and Sch. I. 

omitted by Act XXXVin 
«f Tim, S. 2 and Seh. 1. 


would He. But .the creditor may in a pro- 
per case be entitled to the restoration of his 
money under S. 65 of the Contract Act. 
54 L.W. 488=1942 M^d 111=(1941) 2 M. 
L.J. 216. 
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attached funch>; but such officer may do all acts in respect thereof which the 
borrowers might have done if such attachment had not taken place, and may 
apply the proceeds in satisfaction of the loan and of all interests and costs 
due in respect thereof, and of all expenses caused by the attachment and sub- 
sequent proceedings : 

Provided that no such attachment shall defeat or prejudice any debt for 
which the funds attached were previously pledged in 
Atta<^ent ^ot to defeat accordance with law; but all such prior charges shall 
prior charges legaUy made. proceeds of the funds before any 

part of the proceeds is applied to the satisfaction of the liability in respect of 
which such attachment is made. 


6. (1) Subject to the provisions of section 26 of the Indian Paper 

-r - . , Currency Act, 1910, the local authorities mentioned 

Is^e of shou-teim bills. I and any other local authority to which 

the -[appropriate Government] may, by notification in the Official Gazette, 
extend the provisions of this section, may, with the previous sanction of the 
^[appropriate Government] borrow money by means of the issue of bills or 
promissory notes payable within any period, not exceeding twelve months, for 
any purpose for which such local authority may lawfully borrow” money under 
any law for the time beiug in force : 

Provided that the amonnt of the bills or promissory notes, which may be 
so issued, shall not exceed, when the amount of the other moneys, for the time 
being borrowed by such local authority is taken into account, the total amount 
which such local authox’ity is empowered by law to borrow. 

f2) The ^[appropriate Government] may, by general or special order, 
regulate the conditions on which moaiey may be borrowed or repaid under this 
section. 

7. Except as provided by or under this Act, no local authority shall, for 

any purpose, borrow money upon, or otherwise 
Loans not to be effected charge, its funds; and any contract otherwise made 
except nn ei tnis - ct. purpose after the passing of this Act shall be 

void: 


Provided that nothing herein contained shall be deemed — 

{a) to preclude any local authority from exercising the borrowing powers 
conferred on it by any special enactment now or hereafter in force ; or 

(b) to affect the power conferred on any local authority by any such 
enactment to charge its funds, by guaranteeing the payment of interest on 
money to be applied to any purpose to which the funds of the local authority can 
legally be applied. 

-[8. The remedy mentioned in section 5 shall be 
Application of Act to available for the recovery of any money lent by the 

Secretary of State in Council to any local authority 
the fifth September, 1873. September, eighteen hundred 

and seventy-one, and the interest due omsuch money.] 

9. [Repeals,] Rep, by ihe Repealing Act (XII of 1927), S* 2 mid 8ch. 

SCHEDULE I. 


[See Section 6.] 


The Corporation of Calcutta. 

The Commisisoners for the Port of Cal- 
cutta. 

The Commissioners for the Port of Chitta- 
gong. 

The Municipal Corporation of the City of 


"Bombay. 

The Trustees of the Port of Bombay. 
The Corporation of Madras. 

The Trustees for the Port of Madras. 

3jC » ♦ * * 

The Municipality of Karachi. 


LEG. BEP. 3 The entHes relating to the ^Municipal 

4 Substituted by A.O., 1937, for Cover- Committee of Rangoon' and ^the Commis- 
eor-General in Council sioners for the Port of Rangoon^ omitted by 
2 Substituted by A.O., 1937. A.O., 1937. 
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1 Substituted by A.O., 1937, for ‘'Gover- The Trustees for the Improvemeut of the 
The Trustees for the Improvemeut of the City of Calcutta. 

City of Bombay 

SCHiEDULE II.^ 

[Enactments Eefealed.] {Bep. hy the Repealing Act XII of 1927), 

S. 2 and Sch. 


THE LOCAL AUTHORITIES PENSIONS AND GRATUITIES 

ACT (I OF 1919).2 


Year. 

No, 

Short title. j 

j Amendments. 

1919 

1 

I 

Ixhe Local Authorities Pensions 

Amended, 

XXXVIII of 1920, AO,. 


and Gratuities Act. ' 

1937. 



[26th February, 1919. 

An Act to ext&nd the powers of local mihorities in regard to the granting of 

pensions and gratuities. 

Whereas it is expedient to extend the powers of local authorities in re- 
gard to the granting: of pensions and gratuities; Tt is hereby enacted as 
follows : — 


Short 


ganas. 

2 . 


1. (1) This Act may be called The Local 

tit e an extent Authorities Pensions and Gratuities Act, 1919 . 
(2) It extends to the whole of British India, including the Sonthal Par- 


Definition . 


In this Act officer’’ means any person who has undertaken ® [service- 
under the Croivn] and who, immediately prior to 
undertaldiig such service, was paid and employed 
solely by a local authority and, but for undertaking such service, would in the 
ordinary course have continued in such employment, “^[and the ‘appropriate 
Govermnent’ means, in relation to cantonment authorities and port authorities 
in major ports, the Central Government, and in relation to other authorities, the 
Provincial Government] . 

3. Notwithstanding anything contained in any enactment or in any rule 
made thereunder regulating the powers of local 
authorities, and without prejudice to any powers con- 
ferred by or under any such enactment, a local autho- 
rity may grant a pension or gratuity to any officer 
thereof who may, since the fourth day of August, 1914, have been wounded or 
otherwise incapacitated in ® [service under the Crown] and to the widow or child 
of any such officer w"ho may have died in consequence of injuries received or 
illness contracted since the fourth day of August, 1914, in the course of such 
service. 


Power to grant extraordi- 
nary pensions and gratri- 
ties. 


4. (1) Such pension or gratuity may be granted in addition to any pension 

Provision as to pensiwis gratuity payable to the officer or his wife or child, 
and gratnities. ^ the case may be, under any general or special 

orders of His Majesty in Council or of ®[the Central 
Government or any Provincial Government] , but shall not, save with the sanc- 


LEG. EEP. 

^%hstituted by A.O., 1937. 

Statement of Objects and 
jgge Ornette of Indiia, 1910, Pt. V, 
^I’^oceedings in ConniCil, see 
‘W., 144, 145 ana iw. 


® Substituted for the words ^^tbe service of 
Government^ by A.O., 1937, 

A Inserted by Ibid. 

^Substituted by A,0., 1937, for ^'Gover* 
nor-Genei^'al in ^Council ^ ^ . 
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tiou of jtlie ^[appropriate Government] exceed the amount of the pension or 
gratuity to which the officer or his wife or child would have been entitled under 
any such orders if his emplo;^’ment by the local authority had been service for the 
same time and on the same pay ^funder the Crown]. 

(2) Any pension granted under this Act may be made to take effect from 
such date subsequent to the fourth day of August, 1914, and subject to such con- 
ditions as the local authority may think fit. 

5. Subject to the provisions of this Act, the decision of a local authority 
^ to grant a pension or gratuity thereunder shall be 

^ ® made in such manner and shall be subject to such 

sanction as may be prescribed by any enactment or rule regulating the grant by 
.''iieh local autliority of pensions and gratuities: 

Provided that in every case the sanction of the ^[appropriate Govern- 
ment] shall be necessary. 

# . ■ . . . 

THE INDIAN LUNACY ACT (IV OP 1912). 


CONTENTS. 


PAST I- 

PRELIMINABY. 

CHAPTER I- 

Sj,ctions , 

1 . liShoit title and extent. 

2. Savings. 

3. Definitions. 

PART II. 

Reception, Care and Treatment of 
Lunatics. 

CHAPTER II. 

Reception of Lunatics. 

4. Reception of persons in asylum. 

■SecepttOTi orders on peUUoTi. 

5. Application foi reception Order. 

6 . Application by whom to be present- 
ed. 

7. Piocodure upon petition for recep- 
cion order. 

8 . Detention of alleged lunatic pend- 
ing inquiry. 

9. Consideration of petition. 

10. Order. 

11. Further provisions as to reception, 
orders on petition. 

11-A. Power to appoint substitute for 
the person upon whose application a ipcep- 
tion order has been made. 

11 -B. Reception order in ease of luna- 
tics from Foreign States in India. 

Beoepti'On orders otherwise fhan on 
petition, 

12 . Reception order in ease of a Euro- 
pean lunatic soldier, sailor or airman. 

13. Powers and duties of police in res- 
pect of wandering or dangerous lunatics and 
lunatics cruelly treated or not under proper 
care and control. 

14. Reception order in case of wander- 
ing and dangerous lunatics. 

LEGr. REF • 

1 Substituted by A.O., 1937, for Local 
Government’' which had been substituted for 
^‘Governor-General in Council" by Act 
XXXVJXl of 1920, S. 2 and Seh. I. 

C C. M .-460 


Sections . 

15. Order in case of lunatic cruelly 
1 lea ted or not under proper care and con- 
tiol. 

16. Detention of alleged limafic pend- 
ing lepoit by medical officer. 

17. Commissioner of Police, etc., to act 
in the Presidency-town . 

Farther provisions as to reception orders 
and medical certificate^, 

18 . Medical certificates . 

19. Time and manner of medical exami- 
nation of lunatic. 

20. Authority foi reception. 

21. Copy of reception order to be Seiit 
to pel son ill charge ot asylum. 

22 . Restriction as to asylums into 
vhich leception ordeis may direct admis- 
sjon. 

DcUntioii of Uinatics pending removal to 
asylum, 

23. Detention of lunatics pending re- 
moval to asylum. 

deception and detcMio^i of criminal 
lunatics, 

24. Reception and detention of crimi- 
nal lunatics. 

Beception after inqmsHion, 

25. Reception after inquisifion, 

26. Order for payment of cost of main- 
tenance of lunatic. 

Amendment of order or certificate* 

27 . Amendment of order or certificate . 

CHAPTER III. 

Care and Treatment. 

Visitors, 

28. Appointment of visitors. 

29. MontWy inspection by visitors. 

30. Inspection of criminal lunatics by 
Inspector-General or visitors. 


2 Substituted by A.O.. 1937, for under 
Government 

3 Substituted by A.O., 1937. for “Local 
Governmeut”. 
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Sections. 

Discharge of Imatios. 

31. Order of dischiarge from asylum by 
Tisitois. 

32. Biscnarge oi lunatics in other cases 
and of European military lunatics. 

33. Order of discharge on undertaking 
of relative for due care of the lunatic. 

34. Discharge of person subsequently 
found on inquisition not to be of unsound 
mind. 

JR&mval of lunatics. 

35. Eemoval of lunatics and eiiminal 
lunatics . 

Escape and Ee^captv/re. 

36. Order to justify detention and re- 
capture after escape. 

PABT III. 

Judicial Inquisition as to Lunacy. 

CHAPTEB IVo 

Proceedings in Lunaot in Peesidency- 
TOWNS. 

Inquisition. 

37. Jurisdiction in lunacy in Presidency- 
towns. 

38. Court may order inquisition as to 
persons alleged to be insane. 

39. Application by whom to be made. 

40. Notice of time and of place of in- 
quisition . 

41. Poweis of Court in respect of at- 
tendance and esamination of lunatic. 

42 . Rules respecting attendance and 
examination of females alleged to be lunatic. 

43. Power to direct District Court to 
make inquisition in certain cases. 

44. Amendment of finding of District 
<lourt if defective or insufBlcient in form. 

45. Proceedings on finding of Court. 
Judicial powers over person and estate of 

lunatic. 

46. Custody of lunatics and manage 
ment of their estates. 

47. Powers of manager in respect of 
management of lunatic’s estate. 

48. Power to make order concerning 
any matter connected with the lunacy. 

Management and administration. 

49. Power to dispose of lunatic’s pro- 
perty for Certain purposes. 

50 . Execution of conveyances and 
powers by manager under order of Court. 

51. Court may order performance of 
contract. 

52. Dissolution and disposal of pioperty 
of partnership on a member becoming luna- 
tic. 

53. Disposal of business premises. 

54. Manager may dispose of lease. 

55. ' Asbumption of charge by Conrt of 
Wards of lahd belonging to a lunatic in 
Certain cases. 

j Power to apply property for luna- 
tic’s mamtenance wilhout appointing 
wnager in certain cases. 


Sections. 

Vesting orders. 

57. Power to order transfer of stock 
belonging to lunatic in certain cases. 

58. Power to order transfer of stock of 
lunatic residing out of British India and 
the United Kingdom. 

General. 

59. Power to apply property for luna- 
tic’s maintenance in ease of temporary 
lunacy . 

60. Proceedings in lunacy to cease or to 
be set aside if Court finds that the unsound- 
ness of mind has ceased. 

61. Power of Court to make rules. 

CHAPTER «V. 

Pruoeedings in Lunacy outside 
Presidenoy-towns. 

Inquisition. 

62. Power of District Court to institute 
inquisition as to persons alleged to be Inna- 
tic 

63. Application by whom to be made. 

64. Regulation of proceedings of Dis- 
trict Courts. 

65. Inquisition by District Court and 
finding thereon. 

66. Inquisition by Subordinate Court on 
commission issued by District Court, and 
proceedings thereon. 

Judicial Powers over person and estate of 
lunatic. 

67. Custody of lunatics and manage- 
ment of their estates . 

68. Court of Wards to be authorized in 
cel tain eases to take charge of estate of 
lunatic . 

69. Power to direct Collector to take 
charge of person and estate of lunatic in 
Certain cases. 

70. Control over proceedings of Collec- 
tor. 

71. Power of District Court to appoint 
guardian and manager and take security 
from manager. 

72. Restriction on appointment of legal 
heir of innatie to be guardian of his person. 

73 . Remuneration of managers and 
guardians . 

74. Duties of guardian. 

75. Powers of manager. 

76 Manager to furnish inventory and 

annual accounts. 

77. Proceeding if accuracy of inventory 
or accounts is impugned . 

78. Payment into public treasury and 

investment of proceeds of estate. 

79. Relative may sue for an aceouiit. 

80. Removal of managers and guardians. 

81. Penalty on manager for refusing to 
deliver accounts or property- 

82. Proceedings in lunacy to cease or to 
be Set aside if Court finds that the nn- 
soundness of mind has ceased- 

83 . Appeals . 
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J:^KC^IONS . 

PABT IV. 

Miscellaneous. 

CHAPTER VT. 

Establishment op Asylums. 

84. Provincial Govenunent may esta- 
Ijlish or license tlie establishment of 
asylums. 

84-A. Power to cancel licence if piovi- 
sion for curative treatment is insufficient. 

85. Provision for admission of lunatics 
in asylums outside a Province 

CHAPTER VII. 

Expenses op Lunatics. 

86. Payment of cost of maintenance in 
licensed asylum in certain cases by Govern, 
ment. 

87. Application of pioperty in the pos 
session of a lunatic found wandering. 

88. Applieaion to Civil Court for order 
for the payment of cost of maintenance out 
of the lunatic estate, or by person bound 
to maintain him. 

89. Order of Court and enforcement 
thereof. 

89-A, Fixation of cost of maintenance. 

89-B. Incidence of costs of maintenanee 
payable by Government. 

90. Saving of liability of relatives to 


Sections. 
maintain lunatic. 

CHAPTER Vin, 

Rules. 

91. Power of Provincial Govominent to 
make lules. 

92. Publication of lules. 

CHAPTER IX. 

Supplemestal Provisions. 

9.^ Penalty foi improper reception or 
<lftfinioii of lunatic. 

94 Pio\isioii as to bonds. 

9i. Pension of lunatic payable by Gov- 
( i iiment . 

96 Use of ±01 ms in Schedule* 

97. Piotecdon to persons acting under 
Act . 

98 Powei to give effect to warrants 
and oidois of certain Courts outside British 
India . 

99. Powei to make rules for reception 
of lunatics received from outside British 
India. 

100. OideTs under repealed Acts. 

too A . Ranchi Epropean Mental Hospi- 
tal. 

101 . [Bepealed. ] 

SCHEDULE I, — ^PoRMS. 

SCHEDULE lL--[Bepedled.] 


THE INDIAN LUNACY ACT (IV OP 1912). 

[The Indian Lunacy Act, 1912: Repealed in part, XVII of 1914, 3; XYlll 

of 1919; XXXV III of 1920. Amended, XU of 1916; VI of 1922; XI of 1923; 
XXXII of 1923; XXXIII of 1923; V of 1926; X of 1927; XIV of 1932; 
XXXV of 1934; Madras Acts XIV and XV of 1938 ayid XII of 1943.] 

[16^7i Marclu 1912 

An Act to consolidate and amend the law relating to Lunacy. 
Whereas it is expedient to eonsolidato amd amend the law relating to 
lunacy: It is hereby enacted as follows: — 


PART I. 

Pbeliminaby. 

chapter I. 

1. (1) This Act mar be called The Indian 

Lunacy Act, 1912. 

(2) It extends to the whole of British India, including British Balu- 
chistan. the Sonthal Parganas, and the Pargana of Spiti. 


Short title and ext^t* 


LEG. REP. 

I Substituted for * ‘ established under the 
Indian High Courts Acts, 1861 to 1911 by 
A.O.. 1937. 


Sec. 1: Object of the Act. — The law 
does not contemplate that a person alleged 
to be a lunatic should be exposed to the 
publicity and harassment of a trial unless 
fltiere is some foundation for apprehension 
that he is incapable to manage his affairs. 
9 I.C. 207:=r8 A.L.J. 179. See also 19 C. 
W.H. 45. 


AppLiG.VBiLiTy OP THE AcT. — The Act h 
not absolutely exhaustive. 42 C.W.X, 92 
=I.L.R. (1938) C, 180=1937 0. 735. Act 
XXXV of 1858 had no application to a Hindu 
coparcener who has no separate property. 23 
M.L.J. 706=17 I.C. 473=1913 M.W.H. 
79. See also 25 0. 585. The provisions 
should be strictly followed. 1930 L, 289. 
As to jurisdiction in Lunacy under the Luna- 
cy (Distiict Courts) Act (1858), see S8 Ckl. 
1919=35 G.W,N, 1045; under Lunacy (Sup- 
reme Courts) Act, 1858, see 58 Gal. 1919=35 
C.W.N. 1045=1932 C. 91. 
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Definitions . 


2. Nothing <30intained in Part II shall be deemed to affect the powers of 
any High Court which is or hereafter may be ^ [con- 
Savings. stituted by His Majesty by Letters Patent], over any 

person found to be a lunatic by inquisition or over the property of such lunatic, 
or the rights of any person appointed by such Court as guardian of the person 
or manager of the estate of such lunatic. 

3. In this Act, unless there is anything repug- 
naut in the subject or context, — 

(1) asylum’’ means an asylum ^[or mental hospital] for lunatics 
established or licensed by [any Government in British India] 

(2) ^'cost of maintenance” in an asylum includes the cost of lodging, 
maintenance, clothing, medicine and care of a lunatic and any expenditure in- 
curred in removing such lunatic to and from an asylum ^[together with any 
other charges specified in this behalf by the " [Provincial Government] , in exer- 
cise of any power conferred upon [it] by this Act] : 

(3) District Court” means the principal Civil Court of original 
jurisdiction in any area outside the local limits for the time being of the 
presidency-towns : 

(4) ^‘criminal lunatic'’ means any person for whose ® [detention] in, or 
removal to an asylum, jail or other place of safe custody an order has been 
made in accordance with the provisions of section 466 or section 471 of the 
Code of Criminal Procedure, 1898, or of section 30 of the Prisoners Act, 1900, 

[or of section 103-A of the Indian Army Act, 1911] : 

(5) lunatic” means an idiot or person of unsound mind: 

(6) ‘‘Magistrate” means a Presidency Magistrate, District Magistrate, 
sub-Divisional Magistrate or a Magistrate of the first class specially empower- 
ed by the Provincial Government to perform the functions of a Magistrate 
under this Act: 


(7) “medical oflSicer” means a ‘gazetted’ ^[medical officer in the service of 
the Crown] and includes a medical practitioner declared by general or special 
order of the Provincial Government to be a medical officer for the purposes of 
this Act: 


(8) “medical practitioner” means a holder of a qualification to practise 
medicine and surgeiy which can be registered in the United Kingdom in accor- 
dance with the law for the time being in force for the registration of medical 
practitioners, and includes any person declared by general or special order of 
the Provincial Government to be a medical practitioner for the purposes of this 
Act: 


LEa. EBE. 

a Inserted by Act VI of 1922, S. 2. 
^Substituted for “Government” by A.O., 
1937. 


3 Substituited for ‘ IGovernor-Goneral is 
CouneiP’ by A.O., 1937. 

Substituted for ''Mm” by iUd, 

5 Substituted for 'coufinement^ by Act XI 
of 1923, S. 2 and Seh. I. 

« Inserted by Act XXXIH of 1923, S. 5. 
7 Substituted for 'medical officer of Bov- 
ernment’ by A.O., 1937. 

I / 


Oil. (1) : Where there is u( 
the order of appointment oj 
^r the estate of lunatic, th( 
Ite^OT manager terminate! 
on dew 0 '^ co-manager. 61 Cal 


986=60 C.L.J. 14=38 C.W.l^. 1054=1935 
C. 33. As to appointment of manager in 
respect of the lunatic interests in Hindu 
coparcenary property, see 1942 AH. 267= 
1942 A.L.J. 197=1. L.E. (1942) All. 518. 

Sec. 3, Cn. (2). — Under the Lunacy Act, 
the Couit has no power to award costs to an 
unsuccessful applicant out of the estate of 
the alleged lunatic, even though the applica- 
tion is hona -fide and in the best interests of 
the lunatic. In the absence of a provision 
in the Act, similar to S. 109 of the English 
Lunacy Act of 1890, the Court has no dis- 
cretion to award costs, 58 M. 281=152 I. 
0. 882=40 L.W. 710=1935 M. 91=67 M. 
L.J. 797. 

Seo. 3 (5). — ^The elaborate procedure 

prescribed by the Act should be strictly fob 
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(9) “prescribed” means prescribed by this Act or by rule made there* 

under : 

(10) “reception order” means an order made under the provisions of 
this Act for the reception into a^lum of a lunatic other than a lunatic so 
found by inquisition: 

(11) “relative” includes any person related by blood, marriage or adop- 
tion: and 

(12) “rule” means a rule made under this Act. 

PART II. 

Reception. Cvre and Treatment of Lunatics. 

CHAPTER II. 


Reception op Lunatics. 

^4. (1) No person other than a criminal luantic or a lunatic so found by 

^ ^ inquisition shall be received or detained in an asylum 

asS ^'thout a reception order save as provided by sec- 

tions 8, 16 and 98: 

Provided that any person in charge of an asylum may, with the consent 
of two of the visitors of such asylum, which consent shall not be given except 
upon a written application from the intending boarder, receive and lodge as a 
boarder in such asylum any person who is desirous of submitting himself to 
treatment, 

(2) A boarder received in an asylum under the proviso to sub-section 
(1) shall not be detained in the asylum for more than twenty -four hours 
after he has given to the person in charge of the asylum notice in writing 
of his desire to leave such asylum. 

Eeception orders on petition. 


5, (1) An application for a reception order shall be made by petition 

accompanied by a statement of particulars to the 
^^plication for reception ]\£agistrate within the local limits of whose jurisdic- 

tion the alleged lunatic ordinarily i^esides, shall be m 
the form prescribed and shall he supported by two medical certificates on sepa- 
rate sheets of paper, one of which certificates shall be from a medical officer. 

(2) If either of the medical certificates is signed by any relative, partner 
or assistant of the lunatic or of the petitioner, the petition shall state the fact 
and, where the person signing is a relative, the exact maimer in which he is 
related to the lunatic or petitioner. 


LEG. BEE. 

iMadeas Amendment. — snKS. (1) 
of see. 4 of the Indian Lunacy Act, 
1912, for the words and figures ^^save as pro- 
■dded by secs. 8, 16 and 98^', the words, 
figures and letter ^‘save as provided by 
secs. 8, 16 and 98 of this Act and by see. 
39-A of tbe Prisons Act, 1894 shall be 
substitnted (Madras Act XIV of 1938) . 


lowed, the Court should not consider itself 
relieved of its responsibility by the mere 
circumstance that some or all of the relatives 
of the person concerned have declared that 
he is a lunatic. The CJourt ought to form 
its own indepea.dent .iudgment on the point. 
122 I.C. 570=1930 L. 289. TJnsoundness of 
mind includes imbecility, lunacy or mental 
aberration. 7 B. 15. See dXso 1905 A.W. 
N, 8; 4r C.L.J,'115. But mere weakness 
of intellect is not. 4 O.L*tF. 115. As to 


what is lunacy, Bee 24 W.B. 124; 20 
W.R. 55. 

Litnatio. — Tile term ‘‘Lunatic’' also in 
eludes one who is so found by a competent 
Court on proper evidence- 2 A.L.J. 154; 
31 C. 210. A man is not a lunatic simply 
because he had delusions on one or two 
points and is incapable of managing lus own 
affairs. 9 I.C. 207=8 A.L.J. 179, 

Sec. 3 (11). — The brother of the wife is 
related by niariiage to the husband of his 
sister and is therefore a “relative” within 
S. B (11) of the Act and he is competent to 
make an application for inquisition under 
S. 62 of the Act. A narrow construction 
should not be placed upon the term “rela* 
tive” as defined in S. 3 (H). 22 C.W.N. 
547=43 I.C. 513. 

Sec. 4:,See 4 L. 1=73 I.C. 696=1924 
L r>5. 



3678 


The Civil Court Manual (Imperial Acts). [S. 6 


(3) The petition shall also state whether any previous application has 
been presented for an inquiry into the mental capacity of the alleged lunatic in 
any Court; and if such application has been made, a certified copy of the order 
m^a thereon shall be attached to the petition. 

(4) No application for a reception order shall be entertained in any area 
outside the Presidency-towns unless the Provincial Government has, by notifica- 
tion in the Official Gazette, declared such area as an area in which reception 
orders may be made. 

6. ^[(1) Subject to the provisions of sub-section (3), the petition shall be 
Application by whom to Presented by ^e husband or wife of the allied 
be presented. mnatic, or, if there is no husband or wife or the hus- 

band or wife is prevented by reason of insanity,, 
absence from India or otherwise from making the presentation, by the nearest 
relative of the alleged lunatic who is not so prevented.] 

(2) ^[If the petition is not presented by the husband or wife, or, where 
there is no husband or wife, by the nearest relative of the alleged lunatic, the 
petition] shall contain a statement of the reasons why it is not so presented, and 
of the connection of the petitioner with the alleged lunatic, and the circumstan- 
ceb under which the presents the petition. 

(3) No person shall present a petition unless he has attained the age of 
majority as determined by the law to which he is subject, and as within four- 
teen days before the presentation of the petition, ])ers»onally seen the said 
lunatic. 

(4) The petition shall be signed and verified by the petitioner, and the 
statement of prescribed particulars by the person making such statement. 

7. (1) Upon the presentation of the petition 

Procedure upoa petitiou the Magistrate shall consider the allegations in the 
for reception order. petition and the evidence of lunacy appearing by 

the medical certificates. 

(2) If he considers that there are grounds for proceeding further, he 
shall personally examine the alleged lunatic unless for reasons to be recorded in 
writing he thinks it unnecessary or inexpedient so to do. 

(3) If he is satisfied that a reception order may properly be made forth- 
with, he may make the same accordingly. 

(4) If he is not so satisfied, he shall fix a date (notice whereof shall be 
given to the petitioner and to any other person to whom in the opinion of the 
magistrate notice should be given) for the consideration of the petition, and he 
may make such further or other inquiries of or concerning the alleged lunatic 
as he thinks fit. 


8. Upon the presentation of the petition, the Magistrate may make such 
_ , order as he thinks fit for the suitable custody of 

alleged lunatic pending the conclusion of the in- 
^ qmry. 


9. The petition shall be considered in private in the presence of the peti- 

. . tioner, the alleged lunatic (unless the Magistrate in 

Cfousiaeyatiou of petitio discretion otherwise directs), any person appoint- 
ed by the alleged lunatic to represent him and such other persons as the 
Magistrate thinks fit. 

10. (1) At the time appointed for the consideration of the petition, the 

Q ^ Magistrate may either make a reception order or 

dismiss the petition, or may adjourn the same for 


. ^ . LEG. EEP. Orueb fob iNQuisiTiON.—It must be a judi- 

l)y Aet V of 1926, S. 2, eial detenninatiou carefully made on ade- 

^ q^ate materials. 64 O. 836=1927 0. 636j 

Dmrc oi* Jtjdoe in making an 35 O.W.N. 481=:1932 0. 
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further evidence or inquiiy and may make such order as to the payment of 
the costs of the inquiry by the person upon whose application it was made, or 
out of the estate of the alleged lunatic if found to be of unsound mind, or 
otherwise as he thinks fit. 

(2) If the petition is dismissed, the Magistrate shall record in writing 
his reasons for dismissing the same, and shall deliver or cause to be delivered to 
tbe petitioner a copy of such order. 

11. No reception order shall be made under 
Fur^r provisions as to g,ection 7 or section 10, save in the ease of a lunatic 
reception 01 ers on petition. dangerous and unfit to be at large, unless — 

(a) the Magistrate is satisfied that the person in charge of an asylum is 
willing to receive the lunatic, and 

(b) the petitioner or some other person engage^ in writing to the satis- 
faction of the Magistrate to pay the cost of maintenance of the lunatic . 

^fll-A. (1) The Magistrate may, subject to the provisions of this section 
by order in writing (hereinafter referred to as an 
Power to appoint substi- order of substitution), transfer the duties and res- 
tt^ for tbe person upon ponsibilities under this Act of the person on whose 

^ reception order has been made to any other 
person who is willmg to undertake the same, and 
such other person shall thereupon be deemed for the purposes of this Act to be 
the person on whose petition the reception order was made, and all references 
in thi« Act to such last-mentioned person shall be construed accordingly : * 

Provided that no such order of substitution shall release the person upon 
whose petition the reception order was made or, if he is dead, his legal repre- 
sentative from any liability incurred before the order of substitution was made. 

(2) Before making any order of substitution, the Magistrate shall send a 
notice to the person upon whose petition the reception order was made, if he is 
alive, and to any relative of the lunatic to whom, in the opinion of the Magis- 
trate, notice should be given ; the notice shall specify the name of the person in 
whose favour it is proposed to make such order and the date, which shall be not 
less than twenty days from the sending of the notice, upon which any objection 
TO the making of the order will be considered. 

(3) On such date or any subsequent date to which the proceedings may 
be adjourned ,the Magistrate shall consider any objection made by any person 
to whom notice has been sent, or by any other relative of the lunatic, and shall 
receive all such evidence as may be produced by or on behalf of any such 
persons and such further evidence, if any, as the Magistrate thinks necessary, 
and may thereafter make or refrain from making an order of substitution ; 

Provided that, if the person on whose petition the reception order was 
made is dead and auy other person is willmg and, in the opinion of the Magis- 
trate, fitted to undertake the duties and responsibilities under this Act of such 
first-mentioned person, the Magistrate shall make such an order. 

(4) If in proceedings under this section any question arises as to the 
person to whom the duties and responsibility under this Act of a person upon 
whose petition a reception order has been made shall be entrusted, the Magis- 
trate shall give preference to the person who is the nearest relative of the lunatic 
unless, for reasons to be recorded in writing, the Magistrate considers that such 
preference would not be in the interests of the lunatic. 

(5) The Magistrate may make such order for the payment oi* the cost^ 
of an inquiry under this section by any person who is a party thereto or out of 
the estate of the lunatic, as he thinks fit. 

LEa. BEF. Secs. 11 to 14.— Orders of a District 

IS. 11 -A was inseited by Act V of 1926, Magistrate are executive and cannot form 
sec. 3. tile subjeel-matter of revision. 4 L. 1=73 
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(6) Any notice under .sub-seetion (2) may be sent by post to the last 
known address of the person for whom it is inteded.] 

^[11-B. (1) When an arrangement has been made with any foreign 

. . European State with respect to the i*eception of luna- 

of Sr from “orS “ asyW in BritM India, the Cratral Govern- 
States of India. ment may, by notincatioii in the Omcial uazette, 

direct that reception orders may be made under this 
Act in 1 he ease o£ any lunatic or class of lunatics residing in the territories in 
India of such foreign European State, and shall in such notification specify the 
province or provinces within which such reception orders may be made. 

(2) On publication of a notification under sub-section (1), the provi- 
siou«! of this -4ct as to the making of reception orders on petition and for tem- 
porary detention in suitable custody shall apply in the case of such lunatics, 
with the following modifications, namely : — 

{a) an application for a reception order may be made by petition pre- 
sented by such ofiScer or agent of the foreign State in which the alleged lunatic 
ordinarily resides, as may by general or special order be approved by the Pro- 
vincial Government in this behalf: 

(ft) the functions of the Magistrate shall be performed by such officer as 
the Provincial Goveiiiment may, by general or special order, appoint in this 
behalf, and such officer shall be deemed to be the Magistrate having jurisdiction 
over the alleged lunatic for aU the pui'poses of the said provisions; 

{c) for the purposes of sections 5 and 18 (1), the expressions ^‘medical 
officer’’ and ‘‘medical practitioner” shall include such person or class of persons 
as the Provincial Government may specify in this behalf; 

{d) the Magistrate may in his discretion extend the period prescribed 
by section 19 vithin which the alleged lunatic must have been medically exa- 
mined ; and 

(e) sections 6 (1), (2), (3), 11, ^-^[ll-A] and 34 of the Act, shall not 
^PPly? and with such other modifications, restrictions or adaptations as the 
Central Government may, by notification in the Official Gazette , direct for the 
purpose of facilitating the application of the said provisions. 

(3) A reception order made under this section shall be deemed to be a 
reception order made under section 7 or section 10, as the case may be . 

Beception orders otherwise them on petition, 

12. When any European who is subject to the provisions of the Army Act 
^ [the Naval Discipline Act or that Act as 
order m case modified by the Indian Navy (Dieipline) Act, 1934,] 

mer saSr^ 0 ^ 3 ^ 11 . -^ct or the Indian Air Force Act, 

1932] has been declared a lunatic in accordance with 
the provisions of the military 2[, Naval] ^,[or air force] regulations in force 
for the time being, and it appears to any administrative medical officer that he 
should be removed to an asylum, such administrative medical officer may, if he 
thinks fit, make a reception order under his hand for the admission of the said 
lunatic into any asylum which has been duly authorized for the purpose by the 
Central Government. 


LEG. BEE. 


I This section was originally inseited as 
B. 11-4 ty Act XII of 1910 and was re* 
'nmnberefi as S. 11-B by Act V of 1926, 
S* 6. 


^ Inserted by Act V of 1926, see. 4!. 

XXXV of 1934, S. 2 

by Aot XIV of 1932, S. 130 


and Scb. for tbe Air Eoree Act^’ which 
had been inserted by Act X of 1927, S. 2 
and Seh. I. 

4Inseited by Act X of 1927, S. 2 and 
Seh. I. 


l.C. 696=1924 L. 55. Great care is to be 
taken before declaring a person a lunatic, 
5 W.B. (Mis.) 5." 




S. 15 ] 
13. 
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(1) Every officer in charge of a police station may arrest or cause to 
be arrested all persons found wandering at large 
within the limits of his station whom he has reason 
to believe to be lunatics, and shall arrest or cause to 
a^d toatie??ruX Sed aiTested all persoiw within the limit, of his station 
or not under proper ca^e reason to believe to be dangerous by 

and control. reason of lunacy. Any person so arrested shall be 

taken forthwith before the ]\iagistrate . 

(2) Every officer in charge of a police-station who has reason to believe 
that any person within the limits of his station is deemed to be a lunatic and is 
not under proper care and control, or is cruelly treated or neglected by any 
relative or other ]ierson having the charge of him. shall immediately repoii; the 
fact to the Magistrate. 


Powers and duties of 
polic^e m respect of wander- 


14. Whenever any person is brought before a Magistrate under the provi- 
_ T . ^ions of sub-section ( 1 ) of section 13, the INIagistrate 

of tvSiur atd “danger! examine sueh^ person, and il' he thinlts that 

ous lunatics. there are grounds for proceeding further, shall cause 

him to be examined by a medical officer, and may 
make such other inquiries as he thinks fit; and if the Magistrate is satisfied that 
such person is a lunatic and a proper person to be detained, he ma^^, if the 
medical officer who lias examined such person gives a medical certificate with 
legard to such person, make a reception order for the admission of such lunatic 
into an asylum: 

Provided that, if any friend or relative desires that the lunatic be sent to 
a licensed asylum and engages in waiting to the satisfaction of the Magistrate to 
pa.v the cost of maintenance of the lunatic in such asylum, the Magistrate shall, 
if the person in charge of such asylum consents, make a reception order for the 
admisfc‘ion of the lunatic into the licensed asylum mentioned in the engagement: 

Provided further that if any friend or relative of the lunatic enters into 
a ])ond with oi without sureties fur such sum of money as the Magistrate thinks 
fit, conditioned that such lunatic shall be properly taken care of, and shall be 
])revented from doing injury to himself or to others, the Magistrate, instead ol 
making a reception order, may, if be thinks fit, make him o\er to the care of 
such frieiul or relative. 


15. ( 1 ) If it appears to the Magistrate, on the report of a police-officer or 

The information of any other person, that any person 
Ordei < 2 ase of lunatic the limits of his jurisdiction deemed to be a 

pSf !nd 'contror'^®' is not lender proper care and control or is 

cruelly treated or neglected by any relative or other 
person having the charge of him, the Magistrate may cause the alleged lunatic 
to be produced before him, and summon such relative or other person as has or 
ought to have the charge of him. 


Sec. 13.— 5 W.R. (Mis.) 5; 9 C. 
341=9 l.A. l.o2 (P.C.). 

^ECS. 14, 15 (3) AND 16. — Sifec, 36 which 
applies only to temporary detention for 
specific time and purpose, also applies to a 
case 'v>he^e Magistrate acting under see. 14 
iMnks detention necessary for observation. 
Ill such a case, by reason of sec. 15 (3), 
the two piovisos of sec. 14 will also apply 
if necessaiy. 29 S.Lt.R. 431=165 I.O. 
119—1936 Hind 156. 

Sec. 35. — ^Words “lepoit of Police Officer 
do not suggest personal pi psentation 
of a written complaint. Information con- 
tained in official correspondence is sufficient. 

G. C. M.— 461 


29 H.L.B.* 431=165 I.C. 119=1936 Sind 
156. Where a lunatic is not 'under proper 
caie and eontiol,^ it is not necessary, though 
desirable, to formally summon the relatives. 
But omission to do so does not render the 
proceedings illegal. (Ibid.) 

Secs. 15 and 88 . — A Magistrate who pass- 
es d leception order against a lunatic under 
S. 15 has no juiisdiction to pass an order Bor 
the payment of the costs of the maintenance 
of the lunatic. He must under tlhe pro- 
visions of H. 88 apx)ly to the High Court or 
the Bistiict Court for sucli an order. 49 
P.L.B. 496. 
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(2) If such relative or other person is legally bound to maintain the 
alleged lunatic, the Magistrate may make an order for such alleged lunatic being 
properly cared for and treated, and, if such relative or other person wilfully 
neglects to comply with the said order, the Magistrate may sentence him to 
impiisonmeut for a term which may extend to one month. 

(3) If there is no person legally bound to maintain the alleged lunatic, or 
if the Magistrate thinks fit so to do, he may proceed as prescribed in section 
14, and upon being satisfied in manner aforesaid that the person deemed to be a 
lunatic is a lunatic and a proper person to be detained under care and treatment 
may, if a medical officer gives a medical certificate with regard to such lunatic, 
make a reception order for the admission of such lunatic into an asylum. 

16. (1) When any person alleged to be a lunatic is brought before a 

Magistrate under the provisions of section 13 or 
Betentioii of alleged Magistrate may, by an order in writ- 

officer.^ ^ authorize the detention of the alleged lunatic in 

suitable custody for such time not exceeding ten 
days as may be, in his opinion necessary to enable the medical officer to deter- 
mine whether such alleged lunatic is a person in respect of whom a medical 
certificate may be properly given. 

(2) The Magistrate may, from time to time, for the same purpose by 
order in writing, authorize such further detention of the alleged lunatic for 
periods not exceeding ten days at a time as he thinks necessary : 

Provided that no person shall be detained in accordance with the provi- 
sions of this section for a total period exceeding thirty days from the date on 
which he was first brought before the Magistrate. 


17. Ail acts which the Magistrate is authorized or required to do by 
^ T sections 14, 15 or 16 may be done in the Presidency- 

Commssioner of xp * the Conmussioner of Police; 

dency-tovm. duties which an officer in charge of a police 

station is authorized or required to perform may be 
performed in any of the Presidency-towns by an officer of the police force not 
below the rank of an inspector. 


Further provisions as to reception orders and medical ceTiificoites, 

* 

18. (1) Every medical certificate under this Act shall be made and signed 

IT ^-...1 . ® medical practitioner or a medical officer, as the 

Medxeal ceripAcates. prescribed. 

(2) Every medical certificate shall state the facts upon which the person 
certifying has formed his opinion that the alleged lunatic is a lunatic, distin- 
guishing facts observed by himself from facts communicated by others; and no 
reception order on petition shall be made upon a certificate founded only upon 
facts communicated by others. 


(3) Every medical certificate made imder this Act shall be evidence of 
the far-ts therein appearing and of the judgment therein stated to have been 
formed by the person certifying on such facts, as if the matters therein appear- 
ing had been verified on oath. 


IMOt. BEF. 

1 Words Eaugooa*^ omitted by A.O., 

1937. 


Sec. 16. — A, G-azetted Besident Medical 
OjBGLcer of a hospital is a medical officer 
mder tihis section. 29 S.L.B, 431=165 I. 
C. 119=1936 Sind 156. It is coxnpeteat to 
M^^trate to vary and shorten the period of 


(iftention originally ordered, on medical re- 
port. (Ibid.) Under the Lrunacy Act? TV 
of 1912 and X of 1914 the Magistrates or 
Courts are themselves competent to direct 
the reception of a ciiminal lunatic into" any 
asyluni prescribed for the purpose without 
reporting the case for orders of the Local 
Government under S. 471 (1), Or.P. Code. 
8L.B.R. 290=;30 I.C. 654. 
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19. (1) A reception order required to be founded on a medical certificate 

shall not be made unless the person who signs the 
Ti^ aad m^eir of certificate, or, where two certificates are re- 

lunatic. quired, each person who signs a certificate has person- 

ally examined the alleged lunatic, in the case of an 
order upon petition, not more than seven clear days before the date of the pre- 
sentation of the petition, and, in all other eases not more than seven clear days 
before the date of the order. 

(2) Where two medical certificates are required, a reception order shall 
not be made unless each person signing a certificate has examined the alleged 
hinatic separately from the other. 

20. A reception order, if the same appears to be in conformity with this 

. Act, shall be sufficient authority for the petitioner or 

Authority for receptxou. authorised by him; or in the case of an 

order not made upon petition, for the person authorized so to do by the person 
making the order, to take the lunatic and convey him to the place mentioned in 
such order and for his reception and detention therein, or in any asylum to 
which he may be removed in accordance with the provisions of this Act, and the 
order may be acted on without further evidence of the signature or of the juris- 
diction of the person making the order : 

^[Provided that no reception order shall continue to have effect — 

(а) After the expiry of thirty days from the date on which it was made^ 
unless the lunatic has been admitted to the place mentioned therein within that 
period, or 

(б) After the discharge, under the provisions of this Act, of the lunatic 
from such place or from any asylum to which he may have been removed . ] 

21, Any authority making a reception order 
under this Part shall forthwith send a certified copy 
of the order to the person in charge of the asylum 
into which such lunatic is to he admitted. 

22. Subject to the provisions of section 85, no 
Magistrate shall make a reception order for the 
admission of any lunatic into ^[any Q-ovemment 
asylum] outside province in which the Magistrate 
exercises jurisdiction. 


Copy of reception ordpr 
to be Sent to person in 
charge of asylum. 


Restriction as to asylums 
into which receptioii ordeta 
may direct admisaion. 


Detention of himtics pending removal to asylmn. 


23. 


When any reception order has been made under sections 7, 10, 14 ot 
.15, the Magistrate may, for reasons to be recorded in 
Detentaon of lunatics direct that the Innatie, pending his removal 


pending removal to asylum. 


to an asylum, be detained in suitable custody in such 


place as the Magistrate thinks fit. 

Beception avd detention of crimmal hmatics. 

24. An order under section 466 or section 471 of tiie Code of Criminal 
Procedure, 1898, or under section 30 of the Prisoners 
Eeoeption and detention jqqq s[or under section 103-A of the Indian 

of ornmnal Innaties. reception of a cri- 

minal lunatic into any a^lum which is prescribed for the reception of criminal 


LEG-. BEP. by Governments^ by A.O., 1937. 

1 Inserted by Act XXXII of 1923, S. 2. s Inserted by Act XXXIII of 1923, S. S- 

2 Substituted for '‘any asylum established 
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lunatics shall be sufficient authority for the reception and detention of any per- 
son named therein in such asylum or in any other asylum to which he may be 
lawfully transferred. 

Reception after inquisition. 

Reception ftftei inquisi- 25. A lunatic SO found by inquisition may be 
admitted into an asylum — 

(1) in the case of an inquisition under Chapter IV, on an order made by, 
or under the authority of, the High Court; 

(2) in the case of an inquisition under Chapter V, on an order made by 
the District Court. 

26. (1) When any lunatic has been admitted into an asylum in accordance 

with the provisions of section 25, the H^gh Court or 

Order for payment of the District Court, as the case may be, shall, on the 
cost of maintenance of application of the person in charge of the asylum, 
lunatic. make an order for the payment of the cost of main- 

tenance of the lunatic in the asylum, and may from time to time direct that any 
sum of money payable under such order shall he recovered from the estate ot 
tlie lunatic or of any person legally bound to maintain him : 

Provided that if at any time it shall appear to the satisfaction of the 
Court that the lunatic has not sufficient property, and that no person legally 
bound to maintain such lunatic has sufficient means for the payment of such 
cost, the Court shall certify the same instead of making such order for the 
payment of the cost as aforesaid. 

(2) An order under sub-section (1) shall be enforced in the same mannei 
and bball be of the same force and ecect and subject to the same appeal as a 
decree made by the Court in a suit in respect of the property or person therein 
mentioned. 

Amendanent of order or certificate. 

27. If, .^fter the reception of any lunatic into any asylum on a reception 

order, it appears that the order upon which he was 
rt^at received or the medical certificate or certificates upon 

cer 1 ca e. which such order was made is or are defective or in- 

correct, the same may at any time afterwards be amended by the person or 
persons signing the same with the sanction of two or more of the visitors of the 
said asylum, one of whom shall be a medical officer . 

CHAPTER III. 

Care and Treatment. 

Visitors. 

28. (1) The Provincial (lovernment shall appoint for every asylum not 

Appototment of visitors. **'^*^2*® 

a medical officer. 

(2) The Inspector-General of Prisons ('where such office exists) shall he 
a, visitor ex officio of all the asylums within the limits of his jurisdiction. 

29. Two or more of the visitors, one of whom shall be a medical officer, 
shall, once at least in every month, together inspect 
every part of the asylum of which they are visitors, 
and see and examine, as far as circumstances will 

permit, every lunatic and boarder therein, and the order and certificate for the 
admission of every lunatic admitted since the last •visitation of the visitors, and 
shall enter in ^ book to be kept for that purpose any remarks which they may 
dgen^ p!i?ftper,inj regard to the management and condition of- the asylum- and the 
■thereof. • , ' ■ > 


Monthly inspeetion 
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30. (1) “When any person is ^[detained] under the iprovlvsions of section 

466 or section 471 of the Code of Criminal Procedure, 
Inspectioii of eiimiiial under the provisions of section 103-A of 

Indian Army Act, 1911 J the Inspector-General of 
Prisons, if such person is ^[detained] in a jail or the 
A isitors oi the asylum or any two of them, if he is ^ [detained] in an asylum, 
may visit him in order to ascertain his state of mind ; and he shall be visited 
once at least in every six months by such Inspector-General or by two of such 
visitors as aforesaid ; and such Inspector-General or visitors shall make a special 
1 epoit as to the state of mind of such person to the authority, under whose order 
he i<i ^[detained] . 

(2) The Provincial Government may empower the officer in charge of the 
jail ill which such person may be ^[detained] to discharge all or any of the func- 
tions of the Inspector-General under sub-section (1) • 


Discharge of lunatics^ 


31. (1) Three of the visitors of any asylum, of whom one shall be a 

„ ^ « V 1 medical officer, may, by order in wiiting, direct the 

.isAium^by visitors\^^ discharge of any person detained in such asylum, and 


such person shall thereupon be discharged: 

Piovided that no order under this sub-section shall be made in the ease of 
a person detained under a reception order under section 12, or, in the case ot 
a C3‘imiiial iuiiatie, otherwise than as provided by section 30 of the Prisoners 
Act, 1900. 

(2) When such order is made, if the person is detained under the order 
ot any public authority, notice of the order of discharge shall be immediately 
co!umJiiu<‘ated to such authority. 


32. (1) A lunatic detained in an asylum 

DiMhaige of lunatics in Under a reception order, made on petition, shall be 
otliei cases and of Euio- discharged if the person on whose petition the reeep- 
jHMii raiiitar’v lunatics. order was made so applies in writing to the 

person in charge of the asylum: 

Provided that no lunatic shall be discharged under the provisions of sub- 
section (1) if the officer in charge of the asylum certifies in writing that the 
Itinatlc is dfe^,ngerous and unfit to be at large. 

(2) A person detained in an asylum under a reception order made under 
section 12 shall be detained therein until he is discharged therefrom in accord- 
an(e with the military "[, naval] "^lor air force] regulations in force for the time 
being, or until the officer making the order applies for his transfer to the mili- 
tary ^[, naval] '^[or air force] authorities in view to his removal to England. 

(3) Whenever it appears to the officer in charge of an asylum that the 
(li'^charge of a person therein detained under an order made under section 12 is 
jiecessary either on account of his recovery, or for any other purpose, such 
{xuNon shall^be brought before the visitors of the asylum, and on the visitors 
1 ecording their opinion that the discharge should be made, the General or other 
Officer commanding the division, district, brigade or force, or other officer 
authorized to order the admission of such persons into an asylum, shall forthwith 
direct him to l)e discharged, and such discharge shall take place in accordance 
with the military naval] ‘^[or air force] regulations in force for the time 
being. 


LEG. KEE. 3 Inserted by Act XXXV of 1934, S. 2 

1 Substituted by Act XI of 1923, S, 2 and and Sell. 

Sell. I for ^ ^ confined ^ . ■4 Inserted by Act X of 1927, S. 2 and 

2 Inserted by Act XXXIII of 1923, S. 5. Seh, I. 
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33. When any relative or friend of a lunatic detained in any asylum under 
the provisions of sections 14, 15 or 17 is desirous that 
undeitalmi*^ of for lunatic shall be delivered over to his care and 

due^care o± the lunatic. custody, he may make application to the authority 

under whose order the lunatic is detained, and such 
authority, if it thinks fit in consultation with the person in charge of the asylum 
and with the visitors or with one of them being a medical officer and upon such 
relative or friend entering into a bond with or without sureties for such sum of 
money as the said authority thinks fit conditioned that such lunatic shall be 
properly taken care of and shall be prevented from doing injury to himself or 
to others may make an order for the discharge of such lunatic, and such lunatic 
shall thereupon be discharged. 


34. If any lunatic detained in an asylum on a reception order made under 
sections 7, 10, 14, 15 or 17 is subsequently found on 
an inquisition under Chapter IV or Chapter V not to 
be of unsound mind and incapable of managhig 
himself and his affairs, the person in charge of the 
asylum shall forthwith, on the production of a certi- 
fied copy of such finding, discharge the alleged lunatic from the asylum. 


IMscharge of person sub- 
sequently found on inquisi- 
tion not to be of unsounJ 
mind. 


Bemoval of lunatics, 

35- (1) ^fAny lunatic may, in accordance with any general or special 

Tj order of the Provincial Government, be removed from 

innafies "i^uy Government asylum] to any other asylum 

within the province, or to any other asybm in any 
other province, with the consent of the Provincial Government of that 
province] : 

Provided that no lunatic admitted into an asylum on a reception order 
made on petition shall be removed in accordance with the provisions of this 
sub-section until notice of such intended removal has been given to the peti- 
tioner. 


(2) The Provincial Government may make such general or special 
order as ^[it] thinks fit directing the removal of any person for whose “^[deten- 
tion] an order has been made under section 466 or section 471 of the Code of 
Criminal Procedure, 1898 ®[or under section 103-A of the Indian Army Act, 
1911], from the place where he is for the time being ® [detained] to any, asylum, 
jail or other place of safe custody '^[in the province, or to any asyksun, jail or 
other place of safety in any other province with the consent of the Provincial 
Government of that province] . 


LEG. EEP. 

Sbo. 33: Madeas Amendment. — ^After S. 
33 of tbe Indian Lunacy Act, 1912, the fol- 
lowing ^all be inserted, namely: — 

‘‘See. 33-A. — ^If the person in charge ol 
any asylum in which a lunatic is detained 
under the provisions of Ss. 14, 15 or 17, is 
satisfied that in the interests of the health 
of the lunatic, it is necessary to discharge 
him temporarily, the person aforesaid may 
order such discharge for such period as he 
may tbink fit and subject to such conditions 
as the Provincial Government may by rule 
prescribe (Madras Act XV of 1933). 

1 Substituted by Act XXXViil of 1920, 
S. 2 and 1^. 'I. 

^Snbstitnted for “any asylum established 


by Goveininent“ by A.O.„ 1937. 

3 Substituted by Act XXXVIII of 1920, 
S 2 and Sch. I, for “he’^ 

Substituted by Act XI of 1923, S. 2 
and Sch I, foi “confinement^^. 

5 Inserted by Act XXXIII of 1923, S. 5. 

<5 Substituted by Act XI of 1923, S. 2 
and Sch. I for “confined’^. 

7 Substituted by Act XXXVTII of 1|920. 
S 2 and Sch. I, for “in British India’^. 


Sec. 33. — The appropriate remedy of tlie 
lelatives of a person who has been wrongly 
confined as a lunatic is under this section, 
and not by way of application in habeas 
corpus. 29 S.L.R. 431=165 I.C. 119= 
1936 Sind 156. 
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Escape and recapture. 

36. Every person received into an asylnm under any sneb. order as is 
^ j X required by this Act, may be detained therein until 

uou xeSSe S ''=>. i-emoved or discharged as authorized by law, 
escape . escape may, by viiiue of such order, 

be retaken by any police-officer or by the person 
in charge of such asylum, or any officer or servant belonging thereto, or any 
other person authorized in that behalf by the said person in charge, and con- 
veyed to and received and detained in such asylum : 

Provided that in the case of a lunatic not being a criminal lunatic or a 
Lunatic in respect of whom a reception order has been made under section 12, 
the power to retake such escaped lunatic under this section shall be exercisable 
onl}^ for a period of one month from the date of his escape. 


PAET III. 

JUDICIAL INQUISITION AS TO LUNACY. 
CHAPTER IV. 


Proceeding^ in Lunacy in Presidency-Towns. 

Inquisition. 

37. The Courts having jurisdiction under this 
Chapter shall be the High Courts of Judicature at 
Fort William, Madras and Bombay. 

38. (1) The Court may upon application by 
order direct an inquisition whether a person subject 
to the jurisdiction of the Court who is alleged to be 
lunatic, is of unsound mind and incapable of manag- 
ing himself and his affairs. 

(2) Such order may also contain directions for inquiries concerning the 
nature of the property belonging to the alleged lunatic, the persons who are his 
relatives, the time during which he has been of unsound mind, or such other 
matters as to the Court may seem proper. 


Jnnsdietion ia lunacy in 
T^resddency- towns . 


Court may urder inquisi- 
tion as to persons allegec^ 
to be insane . 


Secs. 37 and 38: Scope op Sections. — 
The Lunacy Act contemplates the question 
of lunacy or sanity at the time of the en- 
quiry which shall not extend to the ascer- 
tainment of the period at which the alleged 
lunatic first became of unsound mind. 27 
I.C. 459=19 C.W.N, 45. See 4 L. 
1=73 I.C. 696=1924 L. 95. Time of com- 
mencement of Innaey is beyond scope of 
inquiiy. 13 M.I.A. 519* As to finding of 
lunacy in case of lucid intervals, see 18 M. 
472. In order to find a person to be a hma- 
tie the incapacity to manage his affairs must 
be on account of unsoundness of mind. 1905 
A.W.N, 8 ; 4 C.L.J, 115. Where D had 
two places of lesidence, one in Patna and the 
other in Calcutta and his wife institnted pro- 
ceedings for his inquisition in Patna, held, 
that as resident in Calcutta I> was subject 
to the jurisdiction of the High Court and 
that therefore the District Court of Patna 
had no jurisdiction to entertain the pro- 
ceedings. 48 C. 577=65 I.C. 57=25 C. 
W.N. 178=1921 0. 309=32 C.L.J. 314. 

Inquisition Proceedings. — ^A Judge has 
got discretion under this Act to stop pro 
ceedings in an inquisition for proper 
grounds; a petitioner is not entitled to have 
the enquiry conducted so long as he is able 
to tender witnesses for examination. 33 I. 


C. 857=3 L.W. 402. Where a person has 
been found a lunatic under the Act the pre- 
sumption is that he continues to be of un- 
sound mind until the contrary is shown. 3 
L.W. 290=33 I.C. 578. 

Sec. 38. — The Original Side of the Cal- 
cutta High Court has no jurisdietioai to 
direct an inquisition or appoint a guardian 
of person or property in the case of an 
Indian not resident in Calcutta. 58 0. 919= 
133 I.C. 188=1932 0. 91. In an applica- 
tion for an order directing an inquisition 
under the Lunacy Acti what has to be found 
is that the person is of unsound mind and 
that the unsoundness of mind is such as to 
make him incapable of managing his affairs. 
The Court must hold that both unsoundness 
of mind and incapacity to manage his affairs 
are present and ^iiat the latter is due to the 
former. 58 M. 281=1935 M. 91=152 I.C. 
882=40 L.W. 710=67 M.L.J. 797. 

Secs. 38 and 41. — Courtis duty before 
ordering inquisition. To have an inquisition 
into tbe state of health, the state of mind, 
the state of property and the general capa- 
city of a person is a thing which affects 
that person so prejndieially that it ought not 
to be taken except it be first ordered on a 
careful consideration of evidence. 28 C.W. 
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39. Application for such, inquisition may be 
Applk'atioji by whom to bv any relative of tbe alleged lunatic, or by the 

Advocate-General. 


40. (1) Notice shall be given to the alleged 

Notice of tune and place lunatic of the time and place at which it is proposed 
of mquasition. inquisition. 

(2) If it appears that personal ser\dee on the alleged lunatic would be 
ineffectual, the Court may direct such substituted service of the notice as it 
thinks fit. 

(3) The Court may also direct a copy of such notice to be served upon 
,iny 1 ‘elative of the alleged lunatic and upon any other person to whom in the 
opinion of the Coui*t notice of the application should be given. 

41. (1) The Court may require the alleged lunatic to attend at such con- 

venient time and place as it may appoint for the 
Poweis of Coart in res- pur^DOse of being personally examined by the (k)urt, 
pect of attendance and exo- person from whom the Couit may desire 

mination o nnatie, ^ report of the mental capacity and condition 

of such alleged lunatic. 

(2) The Court may like^vise make an order authorizing any person or 
pel ^ OILS theiein named to have access, to the alleged lunatic for the purpose of 
a personal examination. 

42 The attendance and examination of the alleged lunatic under the pro- 
visions of section 41 shall, if the alleged lunatic he a 
■Riilfcs lespeeting attend- woman who, according to the manners and customs 


amt and examination of country, ought not to be compelled to appear 

females alleged to be una- public, be regulated l)y the law and ])raetiee for the 
* examination of such persons in other civil eases. 

43 (1 ) If the alleged lunatic U not within the local limits of the jurisdic- 

. . tion of the Court, and the inquisition cannot cou- 

Powei to direct Distnct leniently be made in the manner hereinbefore pro- 
in tain cases. vided, the Court may direct the inquisition to be 

made before the District Court wdthin 'whose local 
jurisdiction the alleged lunatic may be ; and such District Court shall accord- 
ingly proceed to make such inquisition in the same manner as if the alleged 
lunati(' were subject to its jurisdiction, and shall certify its finding upon the 
matters of inquisition to the Court directing the inquisition. 

1^2) The record of evidence taken upon the inquisition shall be trans- 
mitfed, together 'with any remarks the Court may think fit to make thereon, to 
the Court by wdiich the inquisition was directed. 


Powei to direct Distiict 
Comt to make iiiquisifior 
in eeJitain cases. 


N. 513=:51 0. 480=1924 C. 658; 1930 L. 
289=122 1.0. 570, 

Sec. 39. — ^Application lor inquisition must 
be verided. 5 'VV.E. Misc. 54; 7 W.R, 267. 
A member of the same tribe is not a rela- 
tive. 94 P.R. 1906. Proof of lunacy. 22 
W.R 33. On this section, see also 18 M. 
472; 4 C.L.J, 115; 28 C.W.N. 513=1924 
C. 558. 

40. — ^Notice undei' tlie section is a 
UPtioe drawn up after an order directing an 
inquisition. 54 G. 836=103 I.C. 725=1927 
Where lunatic has been sexved with 
inquisition can proceed eso parte even 
t% lunatic cannot be traced there- 
956=1926 S. 223. 

^^^-*^ikoss-iexamination of a lunatic 
iK *5^131658^ is ^0% » contemplated by this sec- 


tion. 7 W.E. 426; 8 A.L.J. 179. Non- 
appearance of a lunatic is no ground for 
striking off the case from the file. 

Sfc. 42. — S. 42 lays down tliat the atten- 
dance and examination of the alleged luna- 
tic, if she be a woman who aecoiding to the 
mamieis and customs of the country ought 
not to be compelled to appear in public shall 
be regulated by the law and practice for the 
exainititition of such persons, in other civil 
cases. The section in teims refeis only to 
the attendance and examination of the luna- 
tic' in Court but the piinciple would equally 
to her attendance and examination 
before a doctor . The proper course for the 
Court under such eiremnstances would be 
to have tlie lady examined by a lady doctor. 
7 O.W.N. 483=1930 0. 301. 

Sec. 43. — See 3 Agra Mis. 3; 11 W.B. 109. 
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Anieiiciment of finding of 
Distiiot Court if defecthr 
or insufiident In form* 


45 , 


44. If the of the District Court appears 

to the Court directing the inquisition to be defective 
or insufficient in point of foim, it maj either amend 
the same or lefer it back to the Court which made 
the inquisition to be amended. 

The finding of the Coint on the inquisition oi* the finding of the Dis- 
^ « 1. A C^ouit to which the inquisition may have been 

( outT^^^ o referred under the provisions of section 43 with such 

amendments as may be made under the provisions of 
^pctioii 44, as the case may be, shall have the same effect, and be proceeded on 
m the same manner in i egard to the appointment of a guardian of the person 
and a manager of the estate of the lunatic as the findings referred to in section 
12 of the Lunacy (Supreme Couifs) Act, 1858, immediately before the com- 
mencement of this Act. 


Judicial powers over persoyi and esiaie of lunaiic. 

Custod;v ofc lunatics and 46. (1) The Court may make oi'ders tor the 
management of their eata- 'ustody of lunatics SO found by inquisition and the 

management of their estates. 

(2j When upon the inquisition it is specially found that the person to 
wliom the inquisition relates is of unsound mind so as to be incapable of manag- 
ing his aifairs, but that he is capable of managing himself, and is not dangerous 
to himself 01 to others, the Court may make such orders as it thinks fit for the 
management of the estate of the lunatic including proper provision for the 
maintenance of the lunatic and of such members of his family as are dependent 
on him for maintenance, but it shall not be necessary to make any order as to 
'the^ custody of the person of the lunatic. 

47. The Court, on the appointment of a manager of the estate of a lunatic, 
may direct by the order of appointment, or by any 
Poweib of Manager vi subsequent order, that such manager sliall have such 

iunatie’s^cbtates^,^^^^^ ^ pow^ers for the managemejit of the estate as to the 

(^ourt may seem necessary and proper, reference 
l)(di]g had to the nature of the property, wdiether movable or immovable, of 
vhich the estate may consist: 

Provided that 110 manager so appointed shall without the permission of 

tlU' (\)Ul*t — 


(a) moitgage, charge or transfer by sale, gilt, exchange or othe!^wise, 
an> inmiovaliie property of the lunatic; or 

(h) lease any such property for a term exceeding five years. 

Such permission may be granted subject to any condition or restriction 
\\liieb the Court thinks fit to impose. 

48. The Court may, on application made to it by petition concerning any 
matter whatsoever connected with the lunatic or his 
estate, make such order, subject to the provisions of 
this Chapter, respecting the application, as in the 
pircumstances it thinks fit. 


Pom to make 
(oin*erniug any matter con- 
nected ■^Uh the lunacy. 


Secs. 46 and 47. — ^Lunatic's estate — ^Ap- 
pointment of managei — Court of Wards — 
Superintendence of an estate of lunatic — 
etuardian of pioperty. See 21 T.C. 879=14 
M.L.T. 489; 20 W.E. 477; 23 M.Ii.J. 706 
=12 M.L.T. 585; 30 C. 973; 15 I.C. 265; 
16 I.C. 885; 6 I.C. 158; 18 M. 472. 

Sec. 48. — The language of S. 48 is not 
mandatoiy but permissive* By the use of 
the word a discretion is given to the 

Court to make an order under the section. 

G. C. M.— 462 


The words ^ ^ concerning any mattei whatso- 
evei connected with the lunatic or bis 
estate are veiy wfide, and empower the 
Court by the proceedings mentioned in the 
section "to decide a question as to wliether 
the pi Opel ties lef erred to in the application 
before the Couit form part of the estate of 
the lunatic. The intention of the legislature 
IS to provide a summary procedure in 
regaid to matters eoneeming lunatics and 
theii estates. The Court should, howeve^> 
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Mc&mgement a^tid administration. 

49. The Court may, if it appears to be just or for the luBatie’s benefit 

order that any property, movable or immovable, of the 
^ Power to dispose of toa- ][|i] 3 ^at;ic, and whether in possession, reversion, remain- 
pmposesf ^ contingency, be sold, charged, mortgaged, dealt 

with or otherwise disposed of as may seem most ex- 
pedient for the purpose of raising or securing or repaying with or without in- 
terest money to be applied or which has been applied to all or any of the 
following purposes, namely: — 

(1) the payment of the lunatic’s debts or engagements; 

(2) the discharge of any incumbrance on his property; 

(3) the payment of any debt or expenditure incurred for the lunatic’s 
maintenance or otherwise for his benefit; 

(4) the payment of or provision for the expenses of his future main- 
tenance and the maintenance of such members of his family as are dependent on 
him for maintenance, including the expenses of his removal to Europe, if he 
shall be so removed, and all expenses incidental thereto ; 

(5) the payment of the costs of any inquiry under this Chapter, and of 
any costs incurred by order or under the authority of the Court. 

50. (1) The manager of the lunatic’s estate shall in the name and on 

behalf of the lunatic execute all such conveyances and 
Execntion. instruments of transfer relative to any sale, mortgage 

undei of ^Court. disposition of his estate as the Court may 

order. 

(2) Such manager shall, in like manner, under the order of the Court 
exercise all powers whatsoever vested in a lunatic, whether the same are vested 
in him for his own benefit or in the character of trustee or guardian. 

51. Where a person, having contracted to sell or otherwise dispose of his 

estate or any part thereof, afterwards becomes Ixma- 
Oourt may order perfor- Court may, if the contract is such as the Court 

mance o con act. thinks ought to be perfonned, direct the manager 

of the estate to execute such conveyances and to do such other acts in fulfilment 
of contract as it shall think proper. 


52, (1) Where a person, being a member of a 

mssolution and disposal partnership firm, is found to be a lunatic, the Court 
of property of pa^ersMp application of the other partners, or of 

lunatic. person who appears to the Court to be entitled to 

require the same, dissolve the partnership. 

(2) Upon such dissolution or upon a dissolution by decree of Court or 
otherwise by due course of law, the manager of the estate may, in the name and 
on behalf of the lunatic, join with the other partners in disposing of the part- 
nership pi’operty upon such terms, and shall do all such acts for carrying into 
efieot the dissolution of the partnership, as the Court shall think proper. 


refer tJie parties to a regular suit in eases 
whieli it considers likely to be complex oi 
lengthy or properly matters which should be 
voiced by way of a suit and which cannot 
conveniently be dealt with by the summary 
procedure indicated in see. 48. 1938 M.W. 

N. 1143=48 L.W. 856=1939 M. 224= 
(1988) 2 M.L.J. 1072. The nse of the 
in S. 48 of the Act is 
in contradistinction to a *‘suit^’ and 
iiitenftes that matters properly the subject 
of ^^soviedoaiB of Ihe section can be 
brou^t the Court by a pro- 

•cee^ing a suit. The Court having 


been seized of the matter regarding the 
lunatic and Ms estate by means of an origi- 
nal petition under which it is found that the 
person is of unsound mind and incapable of 
managing Ms ajffairs, it is not necessary that 
any further proceedings arising in respect 
of the matter should have to be prosecuted 
by means of an original petition. (1938) 2 
M.L.J. 1072. 

Sec. 49. — ^Permission not necessary for 
ordinary cultivating lease. 6 I.O. 158. On 
this section, see clUo 20 W.B. 477; 15 W.B. 
259. 
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53. Where a lunatic has been engaged in business the Court may, if it 

appears to be for the lunatic’s benejfit that the business 
Dusiness pre- premises should be disposed of, order the manager of 
the estate to sell and dispose of the same, and the 
moneys arising from *=Juch sale shall be applied in such manner as the Court may 
direct . 

54. Where a lunatic is entitled to a lease or under-lease, and it appears to 

benefit of his estate that it should be dis- 
ease . ^ ^ P e - manager of the estate may, by order of 

the Court sui render, assign or othei*wise dispose of 
the same to such person for such valuable or nominal consideration, and upon 
such terms, as the Court thinks fit. 

55. If a lunatic is possessed of any immovable property situate beyond the 

local limits of the jurisdiction of the Court which by 
Assumpti^ of ch^ge by the law in force in the Province wherein such pro- 
1 perty is situated, subjects the proprietor, if ^squali- 

(ortain^ses. ^ ^ jurisdiction of the Coui*t of Wards, the 

said Court of Wards may assume the charge of such 
property and manage the same according to the law for the time being in force 
tor such management : 

Provided that — 

(1) in such case, no further proceedings in respect of the lunacy shall be 
taken under any such law, nor shall it be competent to the Court of Wards or to 
any Collector to appoint a guardian of the person of the said lunatic or a 
manager of the estate except of the immovable property which so subjects the 
proprietor as aforesfiid; 

(2) the surplus of the income of such property, after providing for the 
payment of the Government revenue and expenses of management, shall be dis- 
posed of from time to time in such manner as the High Court may direct; 

(3) nothing contained in this section shall affect the powers given to the 
Hi^ Court by sections 49, 50 and 51 or (except so far as relates to the manage- 
ment of the said immovable property which so subjects the proprietor as afore- 
said) the powers given by any other 'section. 

56. (1) If it appears to the Court, having regard to the situation and con- 

dition in life of the lunatic and his family and the 
Powei to apply property other circumstances of the ease to be expedient that 

property should be made available for his or their 
ger in cefft^n cases, maintenance in a direct and inexpensive manner it 

may, instead of appointing a manager of the estate, 
order that the property if money or if of any other description ihe produce 
thereof, when realized, be paid to such person as the Court mayiMnk fit, to be 
applied for the purpose aforesaid. 

. (2) The receipt of the person so appointed shall be a valid discharge to 
any person who 'pa.ys any money or delivers any property of the lunatic to such 
person. 

Vestmg orders. 

57. Where any stock or Government securities or any shaxe in a company 

_ - (transferable within British India or the dividends of 

of^t^k SioxS t7i4r ^ « 

tic in certain eases. vested in, a lunatic, beneficially entitled 

thereto, or in a manager of the estate of a lunatic, or 
in a trustee for him, and the manager dies intestate, or himself becomes lunatic. 


Sec, 55. — ^Appointmen.t of manager is Wards. 15 I.C. 265; 6 S.L.R. 65. 
valid assumption of charge by Court of Sec. 57 . — See 8 B. 280; 16 I.C. 885. 
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or is out of tlie jniisdiction of the Court, or it is uncertain whether the manager 
i*- 1 Ivina* or dead, or he neglects or refases to transfer the stock, securities or 
-li-ares, or to recene and ])ay over thereof the dividends to a new manager oi as 
tbe ^ourt dij'ects, within fourteen daV'. after being required by the Court to do 
.>(), then the Court may order some ht person to make such transfer, or to trans- 
fer the same, and to receive and pay over the dividends in such maimer as the 
(^ourt directs. 

58. "Where any such stock or Government securities or share in a company 
is or are standing in the name of, or vested in, any 
Power to order paiisfer person residing out of British India and not in any 

OU, 'of British'S aSSi King:dom, the Court upon being 

T'narod Kingdom. satisfied that such person has been declared lunatic, 

and tliat his personal estate has been vested in a per- 
M)n a] j pointed for the management thereof, according to the law of the place 
wlierc he is residing, may order some fit person to make such transfer of the 
•^tock, securities or shares or of any part thereof, to or into the name of the pei - 
"on so appointed or otheiwise, and also to receive and pay over the dividends 
and proceeds as the Court thinks fit. 


59. 


General, 

If it appears to the Court that the unsoundness of mind of a lunatic ns 
ill its nature temporary, and that it is expedient to 
Powei to apply property n^ake temporary provision for his maintenance or 

niaintenance of such members of his family as 
case of tempoiaiy lunacy. ^ ^i^pendent ou him fov their mainteuance, the Court 

iua>'. in like nidiiner as under section 56, direct his iiroperty or a sufficient pari 
of it to he ajiplied for the purpose aforesaid. 

60 (1) When any person has lieen found under this Chapter to be of 

unsound mind, and it is subsequently shown to the 
Court that there is reason to believe that such un- 
soiuidness of mind has ceased, the Court may make an 
order for inquiring whether such person is still of 
unsound mind and incapable of managing himself and 
Ills affairs. 

(2) The inquiiy shall be conducted as far as may be in the manner pres- 
cjilu'd in this Chapter for an inquisition into the unsoundness of mind of ai^ 
alleged lunatic : and if it is found that the unsonndness of mind has ceased, the 
Court shall order all proceedings in the lunacy to cease or to he set aside on such 
terras and conditions as to the Court may seem fit . 

61. The Court may, from time to time, make 
Pouer of Court to inako for the purpose of carrying into eflieet the 

jirovisioiLS of this Chapter in matters of lunacy. 
CHAPTER V. 

Proceedings in Lunacy outside Presidency Towns 
Inqwisitim. 

62. Whenever any person not subject to the jurisdiction of any^ of the 


1*1 oeeediiigs lu lunacy to 
epase OI to be set nsrtc ii 
Cuui t tinds tliat tlic nn- 
soundness of mind has 

• c.ispd. 


2 utps . 


Sec. 60. — to evidence, see 31 C. 210; 
2 A.L.J. 154. 

Sec. 61, — S. 61 and the rules framed 
thereunder aie applicable only to cases in 
Presidency Towns and iu the absence of a 
rule applicable to cases outside the Presi- 
d^y Towns those rules may be made ap 
plicable to such cases also. 22 C.W.N. 547 
—43 I.O. .511t=27 C.L.J. 205. 

Sec. 62. — Adjudication of lunatic, when 


made. 30 C.W.N. 180=1926 C. 155. 
Under S. 65 it is open to the Courts to find 
that a man is of unsound mind so as to be 
incapable of managing himself and is not 
dangerous to himself or to ofiiers- Botn 
conditions must be satisfied before a man 
can be found to be a lunatic under the Act. 
Tile mere fact that a man's mental condi- 
tion is weak will not enable such an order 
being passed. 90 I.G. 878=1926 0. 
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Courts mentioned in section 37 is possessed of pro- 
Power of District Court perty and is alleged to be a lunatic, the District 
to institute inquisition as to within w^’hose jurisdiction such person is re- 

peisons alleged to be lima. application, by order direct an 

inquisition for the purpose of ascertaining* whether 
Mich person is of unsound mind and incapable of managing himself and his 
affairs. 


155. It is indubitable that an older direct- 
ing an inquisition into a man ’s state of mind 
is a very serious tbiug and that such an 
order is intended by the statute to be a 
judicial determination carefully made upon 
adequate materials. It will not be wise to 
make such an order without serving a notice 
upon tile lunatic first. In such an applica- 
tion the Judge should then considei care 
fully whether the case is one which calls for 
an order directing an inquisition. 54 C. 836 
=1927 C. 636. Where lunatic is served with 
notice, inquisition can pioceed ecc 'parte, even 
though tile lunatic cannot be traced thereafter. 
Sec 96 I.C. 956=1926 S. 223 . Orders for the 
custody of lunatic and for the management 
of theii estate do not come into question at 
all until there has been a finding of lunacy 
as a result of an inquisition. There is no 
question of interim orders on such matters 
pending the determination as to the personas 
state of mind. Where notices weie issued 
on a petition foi inquisition and on the date 
of hearing evidence was recorded and 
orders were passed simultaneously 01 dering 
an inquisition and declaiing the person to be 
a lunatic. Seld, that the procedure adopt- 
ed was -wrong in law. 54 C. 836=103 I.O. 
725=1927 C. 636. Applicants in cases under 
S. 62 should come into Court fortified with 
a valid medical certificate of insanity. 96 I. 
C, 778=24 A.L.J. 906=49 A. 3. Where the 
fact of lunacy is bein disputed, Court should' 
not have its conclusions on mete personal ob- 
servation, but follow the procedure laid 
down in this section. 27 Punj.L.E. 649= 
1926 L. 586. {See also cases nnder Ss. 38 
and 41, S'u^ra.} An inquisition under S. 62 
once started must be prosecuted to the very 
end. Before such an inquisition is ordered 
or started, there ought to be a carefnl and 
thorough preliminary enquiry and the Judge 
ought to satisfy himself that there is a real 
ground for an inquisition. An application 
for an inquisition should ordinarily be sup- 
ported by afddavit or by examination on 
oath of the applicant and by a medical certi- 
ficate of some doctors as to the condition of 
the alleged lunatic. It would also be desira- 
ble in many cases that the Judge should seek 
some personal interview with the alleged 
lunatic with a view to satisfy himself that 
there h a real ground for supposing^ the 
existence of an abnormal mental conation 
v^hieh might bring the person within the 
Lunacy Act. 42 A. 504=58 I.O. 617 5 49 
A. 3=1927 A. 225 (1). On the section, see 


aho 29 M. 310. 

Jurisdiction. — The alleged lunatic was a 
person ordinarily residing within the Dis- 
trict Court of Nadia where he had his house 
and family. In 1927, however, he was for 
soniotinie Ihing temporarily in Calcutta for 
the purpose of hig treatment and during 
that time the Cliief Presidency Magistrate 
of Calcutta had passed an order directilig 
the authorities of tire mental hospital to re- 
ceive the alleged lunatic. In 1928 an appli- 
cation was made to the District Court, 
Nadia, for an inquisition under the 
Lunacy Act. Seld, tliat at the date 
of the application the alleged lunatic 
was not subject to the jurisdiction of the 
High Court of Calcutta so as to take away 
the jurisdiction of the District Court to 
make an order for inquisition. 35 C.W.N. 
543=134 I.C. 1135=1931 C. 711. Where 
a lunatic is a pei'manerit resident within the 
3urisdiction of a particular District Court 
and has properties in that district and his 
wife applies to the District Court for the 
appointment of a person aa manager of his 
properties, that District Judge has jurisdic- 
tion ro take cognizance of the application, 
and to direct inquisition under S. 62, not- 
withstanding the fact tliat the lunatic tem- 
porarily resides in a mental hospital outside 
the jurisdiction of that Court. 1929 C. 512 v 
Temporary removal of a lunatic to the 
inofussil does not oust the jurisdiction of 
the High Court over the lunatic and an ap- 
plication under S. 62 in relation to such 
lunatic must be rnade on the Original Side 
of the High Court. 48 C. 577=1921 0. 309 
=o7 I.C. 768=32 C.L.J. 314. A tempo- 
rary removal vests jurisdiction over the luna- 
tic in the District Court in whose jurisdiction 
he is removed unless %ke lunatic is at the 
same time subject to the jurisdiction of the 
High Court- It is not necessary that the 
property of the lunatic must be within the 
jurisdiction of the District Judge. 48 C. 
577=1921 C. 309. 

Secs. 62 and 65. — ^Where an application 
is made to ascertain whether certain persons 
are of sound mind by an inquisition, the 
Judge should form his independent judg- 
ment on the point. After examining the 
parties he may reject the petition in limine 
if he thinks that no prkaa fade case for en- 
quiry is disclosed. Or he may after exa- 
mining the pleadings of the parties or as a 
result of his own personal interview with 
the alleged lunatic come to the conclusion 
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63. (1) Application for such inquisition may be made by any relative of 

the alleged lunatic or by any public Curator ap- 
Application hy whom to pointed under the Succession (Property Protection) 
hQ made. (hereinafter referred to as the Curator), 

or by the Government Pleader, as defined in the Code of Civil Procedure, 1908, 
or if the property of the alleged lunatic consists in whole or in part of land or 
any interest in land, by the Collector of the District in which it is situate. 

(2) If the property or any part thereof is of such a description that It 
would by the law in force in any Province where such property is situate 
subject the proprietor, if disqualified, to the jurisdiction of the Court of Wards, 
the application may be made by the Collector on behalf of the Court of Wards. 

. - , 64. The provisions of sections 40, 41 and 42 

regulate the proceedings of the District Court 
with regard to the matters to which they relate, 

... -n* f * + 65. (1) The District Court, if it thinks fit, may 

appoint two or more persons to act as assessors to 
the Court in the said inquisition. 

( 2 ) Upon the completion of the inquisition, the Court shall determine 
whether the alleged lunatic is of unsound mind and incapable of managing him- 
self and his affairs or may come to a special finding that such alleged lunatic is 
of unsound mind so as to be incapable of managing his affairs, but that he is 
capable of managing himself and is not dangerous to himself or to others. 


66 . (l'^ If the alleged lunatic resides at a distance of more than fifty 

miles from the place where the District Court is held 


Inquisition by subordinate 
Court on comimssion is- 
sued by District CJourt and 
ipl^oeeediags tbereon. 


to ivhich the application is made, the said Court may 
issue a commission to any subordinate Court to make- 
the inquisition, and such subordinate Court shall 
thereupon conduct the inquisition in the manner 


hereinbefore provided in this Chapter. 


that there axe grounds for supposi^ that 
the mental condition is such as to bring him 
witbin the liunacy Act. In that case he must 
order an ^^inquisition” and proceed in ijhe 
manner mentioned in S. 65 (a). It is only 
when these findings have been arrived at as a 
result of the inquisition that the jurisdiction 
of the Court to proceed further with the case 
arises. In determining these questions the 
paramount consideration is the benefit of the 
luantic. 122 I.C. 570=:1930 L. 289. 

Sec. 6S. — See cases under Ss. 61 and 62. 
See alo 1926 Sind 223. 

Secs, 63 and 80: ‘‘Cueato!b”-~Meaning 
or.— The word ‘‘curator” is used in the 
Lunacy Act in the sense of a public curator 
appointed under the Succession (Property 
Protection) Act. Hence a person who has 
not been appointed curator in the above 
sense can be removed from guardian of the 
lunatic under S. 80, Lunacy Act. 146 I.C. 
563!=j,933 L. 626. 

Sec. 65.— SOC.W.N*. 180=1926 0. 155; 
1930 L. 289, dted under S. 62. 

Oemr m Lunacy— Binding nature or. — 
Although m order in lunacy is not a judg- 
ment which is conclusive against the world 


as one of the judgments enumerated in S. 
41 of the Evidence Act, it is still r^vant 
and binding upon the parties thereto and 
those who claim under them. 56 M. 904= 
1933 M. 624=65 M.L.d. 279. 

Finding as to lunacy — ^ iNTEErERENC® by 
High Court. — ^A person who is not suffi- 
ciently intelligent to manage his own affairs, 
is not necessarily of unsound mind. ITnderi 
8. 65 there must be a finding that the alleg- 
ed lunatic is of unsound mind and incapable 
of managing himself and his affairs. The 
High Court has power to interfere to cor- 
rect a wrong finding under S. 65 (2). 30 

N.L.R. 224=148 I.C. 462=1934 N*. 27. 

Secs. 65 and 67. — ^Por purposes of S. 65 
the degree of unsounduess of mind of a* 
person has to be found in r^ation to his 
capacity to manage the affairs of his estate. 
Where it is found that a person could not 
look after his property, but cdtald at best 
only look to Ms physical needs, a Conrt would 
be stultifying the scope of the Act if it de- 
prived such a person of the protection that 
law gives Mm. A suitable person should be 
appointed for Ms estate as contemplated bv 
8. 67 (2). I.L.R. (1939) AU. 510=1989^ 
AIL 333. 
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(2j On the completion of the inquisition, the subordinate Court shall 
transmit the record of its proceedings with the opinions of the assessors if 
assessors have ])eeu appointed, and its own opinion on the case ; and the Dis- 
trict Court shall thereupon proceed to dispose of the application in the manner 
provided in section 65, sub-section (2) ; 

Pro\dded that the District Court may direct the subordinate Court to make 
tsuch further or other inquiries as it thinks fit before disposing of the application. 

Judicial 'powers over person and estate of lunatic. 

67. (1) The Court may make orders for the 

Custody of luaatics and ^.^stody of lunatics so found by inquisition and the 
mamagement of ttoir estates management of their estates. ‘ 

(2j Wlieii upon the inquisition it is specially found that the person to 
whom the inquisition relates is of unsound mind so as to be incapable of manag- 
ing his affairs, but that he is capable of managing himself and is not dangerous 
to himself or to others, the Court may make such orders as it thinks fit for the 
management of the estate of the lunatic including proper provisions for the 
maintenance of the lunatic and of such members of his family as are dependent 
on him for maintenance, but it shall not be necessary to make any order as to 
the custody of the person of the lunatic. 

68. If tlu‘ estate of a lunatic so found or any part thereof consists of 

propeity which, by the law for the time being in 

Court of Wards to he force, subjects the proprietor, if disqualified, to the 
authorized in certain cases jurisdictiou of the Couli: of Wards, the Court of 
to take cliaige of estate of ^’■^rds shall be authorized to take charge of the 

same. 

69. (1 ) If the estate of a lunatic so found consists in whole or in part of 

land or any interest in land, but is not of such a 

Power TO direct CoUectoi nature that it would subject the proprietor, if di&- 
TO take charge of person qualified, to the jurisdiction of the Court of Wards, 

District Court may direct the CoUect-or to take 
.am lases. charge oi the persou and estate of the lunatic: 

Provided that no such order shall be made without the consent of the 
Collector previomily obtained. 

(2) The Collector shall thereupon appoint a manager of the estate, and 
may appoint a guardian of the person of the lunatic. 

70. All proceedings of the Collector in regard to the person or estate of a 

lunatic under this Chapter shall be subject to the 
Control over proceedings control of the Provincial Government or of such 
of Collector. authority as it may appoint in this behalf. 


Sec. 67.— See 23 M L.J, 706. See also 
1939 All. 333, cited under S. 65, swgra. 
The guardian of a lunatic's property ap- 
pointed under S. 67 is not competent to 
maintain a suit after the lunatic's death for 
recovery of an ears of rent accrued due 
bubsequeni to the lunatic's death. The right 
of action in respect of such rent would rest 
m the heii entitled to lake the property 
after the death of the lunatic . Whether or 
not the manager appointed under S. 67 
wpuld. have power to realise assets outstand- 
ing at the time of the lunatic's death in 
respect of the claim arising subs^equent to 
the de^th of the lunafie, the Court no 
jurisdiction to sanction the institntion of 


pioceedings. 06 L W. 129=A-I.B, 1943 
Alad. 265=(1943) 1 M.L.J. 22 (2). There 
jb no provision in the Act to appoint an 
interim curator of a lunatic. 45 Bom.L.R. 
782=A.I.R. 1943 Bom. 387. 

Sec. 68.— iSfee 15 I.C. 265; 6 S.L.E. 65. 
The Court of Wards must be given, an op- 
portunity of assuming charge of the estate 
of a lunatic landlord, if they do desire - 
Till the Court of Wards has not elected to 
exercise jurisdiction, the Courts are pre- 
cluded from appointing his brother manager 
of the estate of the lunatic. 211 T.O, 487' 
=A.I.B. 1944 Sind 72. 

SEC. 69.— /STee 7 W.R. 5. 
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Power ot District Couit 71. (1) Tn all otli0r c*a»s 0 s t1i 6 Oisti*ict Court 

to appoint guardian and appoint a manager of tlie estate of the lunatic 

manager and take security niav appoint a gnardiaii of his i)ei*son : 

from manager. ‘ -i « • e 

Provided that ca District Court may, instead of appointing* a manager of 

the esuile of a lunatic, exeiwe any of the ])owers coiifeired on the High Court 

under sections o6 and 59. , . . . / i ^ n 

(2) Any person who has been appointed by the District Court or Collec- 
tor to manage'the estate of a lunatic shall, if so required, enter into a bond m 
sucli form and with such sureties as to the Court or the Collector, as the case 

may be, may seem fit, engaging duly to account for what he may receive in 

1 expect of the property of the lunatic. 

72. The legal heir of a lunatic shall not be 
EeaJtric'tion on uppoint- appointed to he the guardian of the iierson of such 
nient of legal lieir of luna- ixmatic unless the Court or the Collector, as the case 
lift to he guardian of his reasons to he recorded in writing, coii- 

‘iiders that such an appointment is tor the benefit of 
the luuatie. 

73. A guardian oi the person of a lunatic or a nianagei* of his estate 
. .. appointed under this (chapter shall be paid such 

it any as the Court „ the CoUe.-tor, as 
^ the ease may be, thinks fit for liis care and pains in 

the execution of his duties. 

74. (1) The ])ersoii appointed to be guardian 

Duties of guaidian. of a lunatic’s person shall have the caie of his person 

and maintenance. 

(2) When a distinct guardian is appointed, the manager shall pav to tln^ 
guardian such allowance as may be fixed by the District Court or the Oollectoi, 
as Ihe ease may be, for the maintenance of the lunatic and such membeis of his 
family as are deiiendent on him for their maintenance. 

75. (1) Every manager of the estate of a lunatic appointed as aforesaid 

^ . may exercise the same powers in the management of 

ouGis o niauagei. estate as might have been exercised by the pro- 

prietor if not a lunatic, and may collect and pay all just claims, debts and liabi 
lilies due to or by the estate of the Tunatic : 

Provided that no manager so appointed shall without the peimission of 
the Court — 


Eemuueration oi! 
geis and guardians. 


Duties of guaidian. 


Powers of nianagei* 


Sbo. 71. — It a member of a joint Hindu 
family under tbe Mitakshaia law^ be a luna- 
tic, where it is shown that his property is 
being wasted the Civil Courts have 
powei to appoint a manager of the luna- 
tic’s share under the Lunacy Act, hut 
strong case must be made out for the ap- 
pointment of a manager. 25 H.L.R. 61= 
116 I C. 663=1920 N. 93. On this section, 
^ee 33 I.C. 106; 24 C. 333; 16 B. 132; 6 M. 
380; 39 A 158. A person who has been ap- 
pointed guardian of the person of a lunatic 
nnderjS. 71 is, in the absence of eveiy 
special circumstances, entitled to the custody 
of the^ lunatic and the Court appointing the 
gu^dian has power to give such custody. 
58 M .2,52=40 L.W. 712=1934 M. 724=67 
H-L.J. 661. The Legislature never intended 
th^ a manager appointed under S. 9 of the 
Lunacy Act should he .competent to inter- 
fere with the perso^nallaw of a limatie mem- 
ber of a joint BHndn family. I.L.R. (1942) 


All. 518=1942 A.L J. 197=A.1.R. 1942 

All 267 (2). 

Sec. 72.— See 39 A. 158; 23 C. 512; 15 
A. 29. Section does iiol apply where near 
relntions only can be appointed guaidians of 
lunatic. 85 I C. 276=1925 O. 642. S. 72 
operates as a kmd of warning that particular 
care should be exercised by the Couit, 
where a person is entitled to inherit part of 
the property ot a lunatic and would theie- 
loie benefit by his death, to see that the ap- 
pointment of such person as the guardian 
of a lunatic is a beneficial one- Heucc a 
legal heir whose interest wbuld be neater 
if the lunatic dies should not be appointed 
guaidian of the person of the minor in pre- 
ference to another who is a non-heir. (15 
A. 29 and 39 A. 158, Re±.) 152 T.C. 512 
=1934 R. 364 

Sec. 74.— iVee 23 0. 512. 

SECf.. 75.— See 20 B. 150; also (1943) IM. 
J. 22=1943 Mad, 265 cited under S. 67. 



791 


The Indian Lunacy Act (IV of 1912). 


3697 


{a) mort^a^e, charge, or transfer by sale, gift, exchange or otherwise 
any immovable property of the lunatic. 

(Z>) lease any snch property for a term exceeding five years. 

Such permission may be granted subject to any condition or restriction 
which the Court thinks fit to impose. 

(2) Before granting any such permission, the Court may cause notice of 
the application for such permission to be served on any relative or friends of the 
lunatic, and may make or cause to be made such inquiries as to the Court may 
seem necessary in the interests of the lunatic. 

76. (1) Every person appointed by the District Court or by the Collector 

. . to be manager of the estate of a lunatic shall, within 

months from the date of his appointment, deliver 
counts. Court or to the Collector, as the ease may be, an 

inventory of the immovable property belonging to 
the lunatic and of all such monej^ or other movable property, as he may receive 
on account of the estate, together with a statement of all debts due by or to 
the same. 

(2) Every such manager shall also furnish to the Court or to the OoUee- 
toi annually, within three months of the close of the year of the era current in 
Ihe district, an account of the property in his charge, exhibiting the sums received 
and disbursed on account of the estate and the balance remaining in his hands. 

77. If any relative of the lunatic, or the Collector by petition to the Court, 

impugns the accuracy of the said inventory and 
Proceeding if accuracy statement, or of any annual account, the Court may 
of iuvei^ory or accounts is s^In2]rlo^ the manager and inquire summarily into the 
impugnea. matter and make such order thereon as it thinks fit; 

or the Court, at its discretion, may refer any such petition to any subordinate 
Court or to the Collector if the manager was appointed by the Collector. 

78. All sums received by a manager on account of any estate in excess ^of 

■D XV o what may be required for the current expenses of the 

sury^^nd iavestment ^of l^^^^tic or of the estate, shall be paid into the public 
proceeds of estate. treasury on account of the estate, and shall_be invest- 

ed from time to time in any of the securities specifi- 
ed in section 2Q of the Indian Trusts Act, 1882, unless the Court or the Collec- 
tor, as the ease may be, for reasons to be recorded in writing, directs that such 
sums be in the interests of the lunatic otherwise invested or applied. 

79. Any relative of a lunatic may with the leave of the District Court sue 

for an account from any manager appointed under 
Relative may sue for an Chapter, or from any such person after his 
removal from office or trust, or from his legal repre- 


Sec. 77. — ^Where accounts jSled by mana- 
ger of lunatic estate are impugned under 
this section, some kind of inquiry and record 
should be made. Reasons also should be 
shown in passing orders, as the orders are 
appealable. 161 I. C. 591 (2) =1936 Rang. 
51. 

Secs. 77 and 83. — Order passed under 
S. 77 simply to the effect that the accounts 
are passed, implies that the objections to the 
accounts are rejected, and hence appeal lies 
under S. 83. 161 I. C. 591 (2) =1936 Rang. 
51. 

SeGS. 77 AND 79; CliAIIiIS FOB ACCOUNTS 
AGAINST MANAGEBr— APTLIOATION OE itHT. — 

Where a large munber of Itenui of extendi- 

ac. M.— 463 


ture by the manager of the estate of a luna- 
tic are questioned and it appears to be also 
necessary to inquire into the amount of pro- 
fits likely to have been realised from the 
estate, it is not a matter that can be en- 
quired into conveniently by the District Judge 
in an application, and leave should be grant- 
ed to file a suit against the manager for ac- 
count or against his legal represeutatives as 
the case may be. (1944) 2 M.Xi.J. 377= 
1945 Mad. 89. 

SeO . 79 : StTTT AGAINST S OSBT X FOE 

HANAGEEt— lillAYB OF 00Tma^---KXQX8SITY — 

Assignment of seodiotv bonth-Du^ of 
OouBT.'^— No sanction is neoestsary to 
a surety, i^ho has executed a 
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senlative in case ol liis death, in re,speet of any etsate then or formerly undei* 
his care or management or of any sums of money or other property received by 
him on account of such estate. 

80. (1) The District Court, for any sufficient cause, may remove any 

manager appointed by it not being the Cux'ator, and 
Removal of, managers appoint such Curator or any other fit person in 

and guardians. jjggy compel the person so removed to 

make over the property in his hands to his successor and to account to such 
successor for all money received or disbursed by him. 

(2) The Court may also for any sufficient cause, remove any guardian of 
the person of the lunatic appointed by it, and may appoint any othei fit person 
in his place. 

(3) The Collector, for any sufficient cause, may remove any manager of 
llie estate of a lunatic or guardian of the person of a lunatic appointed by him 
and may appoint any other fit person in place of such manager or guardian ; and 
the District Court, on the application of the Collector, may compel any manager 
removed under this section to make over the property and all accounts in his 
hands to his successor and to account to -such successor for all money received 
or disbursed by him. 

81. The District Court may impose a fine not exceeding five hundred rupees 

on any manager of the estate of a lunatic who wilfully 
Penalty on manager foi ] 3 ,eglects or refuses to deliver his accounts or any pro- 
refusing to deliver accounts perty in his hands within the time fixed by the Couil, 
or property. realize such fine as if it were a sum due 

under a decree of the Court, and may also commit the recusant to the civil jail 
until he delivers such accounts or property. 

82. (1) When any person has been found under this Chapter to be 
of unsound mind, and it is subsequently shown to the 
District Court that there is reason to believe that such 
unsoundness of mind has ceased, such Court may 
make an oi^der for mquiring whether such person is 
still of unsound mind and mcapable of managing 
himself and his affairs. 


Proceedings in. lunacy to 
cease or to be set aside if 
Court finds that tke un- 
soundness of mind has 
ceased. 


bond along -with, tbe manager. Nor is 
tliere any express provision in tbe Act for tbe 
assignment, of the security as in cases under 
the Guaidians and Wards Act. If there are 
sufS.eient circumstances to indicate that 
some amount is likely to be <lue from the 
manager to the estate, tbe proper course 
would be to assign tbe security bond even 
before the suit is filed, if there be a prima 
fa&ie case, as it would J3e necessary and de- 
siiable to have the mattei decided in the pre- 
sence of the sureties and the manager or his 
legal representatives as to whether any 
amount had become payable from the 
manager to the estate of the Innatic. (1944) 
2M.L.J. 377=1945 M_ad. 89. 

Sec. 81: Order imposing pine for 

OONTUMACaOUS CONDUCT — 1 t ‘ ^ DECREE ' ' 
UNKEtsa SoH. II, Art. 2, Court-Fees Act. 
--Although the fine imposed on a guar- 
dlan of 9 , lunatic by the Court for contuma- 
dous' conduct under S. ^ can be recovered 
M if it wesce due under a^ decifee of Court, it 
is doubtfed if ihe order imposing the fine 
call be said to the force of decree 
under Sch. H/Art. 2, Court-Fees Act, for 


the purposes of appeal. 150 I.O. 664=36 
P.L.R. 179=1934 L. 853 (1). 

Sec . 82. — The District Judge under this 
Act is partly a judicial and partly an admi- 
nistiative authority. The enquiiy uito the 
state of mind of a person affected is to satis- 
fy his own mind, the relatives to whom 
notices are issued, being merely amici cwnae 
and not paities tp^ the proceedings. They 
are allowed to be heaid and have no right 
to be heard. 36 I.C. 705=19 0.0. 353. 
Wheie material is placed befoie a Judge to 
show that a lunatic had come to his normal 
soundness of mind, the Judge should pro- 
ceed with the iaquiry prescribed by law ir- 
respective of the fact that certain proceed- 
ings weie pending in Court relating to his 
lights as if he were a lunatic. 88 I.C. 580 
=1925 L. 533. It is sufficient to invite the 
application of S. 88 if the fa^er as the 
manager of a joint Hindu family is liable 
to maintain his son as a member thereof. 
In that case he is a person legally bound to 
maintain the lunatic within the meaniirg of 
the section and it does not matter for the 
purposes of the section whether under Ihe 
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(2) Tke inquiry shall, as far as may be, be conducted in the same manner 
as is prescribed in this Chapter for an inquitsition into the unsoundness of mind 
of an alleged lunatic, and if it is found that the unsoundness of mind has ceased, 
the Court shall order all proceedings in the lunacy to cease or to be set aside on 
such terms and conditions as to the Court may seem fit. 

83. An appeal shall lie to the High Court from 
Appeals. any order made by a District Court, under this 

Chapter. 

PAST IV. 

Misceulaneous. 

CHAPTER VI. 

Establishment op Asylums. 

84. The Provincial Government may establish or licence the establishment 
of asylums at such places as it thinks fit ^[if it is 
Piovii^ci^ Government satisfied that provision has been or will be made for 
may establish 01 license the the curative treatment therein of persons suffering 
estabUslunent oi asylums. diseases] . 

-[84-A. If in any licensed asylnm no provision for curative treatment has 
been made, or the Provincial Government considers 
Power to cancel lieence it that the provision made is insufficient, the Provincial 
provision, f^r <toative Government may require the person in charge of the 
treatment is insufficient. asylnm to take such measures for making or supple- 
menting such provision as it may deem necessary, and, if such person does not 
comply with the requisition within a reasonable time, the Provincial Government 
may revoke licence.] 

'*[85. The Magistrate or Courts exercising jurisdiction in any province 
may send lunatics or any class of lunatics to any 
Provision for admission situate in any Other province in accordance 

of lunatics in asylums out- general or special order of the Provincial 

SI e a province- Government made in that behalf with the consent of 

the Provincial Government of such other province.] 

CHAPTER Vn. 

Expenses of Lunatics. 

86. (1) When any lunatic is admitted to a licensed asylum under a recep- 

tion order or an order under section 25, and no en- 
Payment of cost of main- gagement has been taken from the friends or relatives 
tenanee in licensed asylums gf the Inatie or order made by the Court for the 
in certain cases by Govern- payi^erLt of expenses under the provisions of this Act, 

- the cost of maintenance of such lunatic shall, subject 
to the provision of any law for the time being in force, be paid by the Govern- 
ment to the person in charge of such asylum. 

(2) The paymaster of the military circle within which any asylum is 
situated shall pay to the officer in charge of such asylum the cost of maintenance 


LEG. BEF. 

1 Inserted by Act "VI of 1922, S. 3, 

2 Inserted by itid,, S. 4. 

3 Substituted by Act XXXVIII of 1920, 
S. 2 and. Sch. I. 


Hindu Law bis liability is limited to tbe ex- 
tent of tbe joint family property in bis 
ban^. 51 B. 120=c29 Bom.L.B. 52!=1927 
B ^1 

too/ss.— iSee 4 O.W.N. 526; 8 C. 263^^ 


28 P.L.B. 1911. An order of the District 
Judge, dismissing tbe application, of a guar- 
dian for custody of the lunatic is appealable 
under S. 83. 68 M. 252=40 L.W. 712= 

1934 M. 724=67 M.L.J. 661. Order under 
S. 77 simply to tbe effect that accounts are 
passed, implies ^at tbe objections to the ac- 
counts have been rejected, and bonce an ap* 
peal lies under this sectp^on. 161 I.O. 591 
(2)=:1986 Bang. 51. 



3700 


The Civil Court Manual (Imperial Acts). 


[S. 87 


Application to Civil Couit 
£or Older for tire payment 
of cost of maintenance out 
of tile lunatic's estate, 
or by pen'son bound to 
maintain him' 


ol every lunatic received and detained therein rgtider an order made under 
section 12 . 

87. Any money in the possession of a lunatic found wandering at large 
may be applied by the Magistrate towards the pay- 
, Application of property ment of the cost of maintenance of the lunatic or of 

other expenses incurred on his behalf, and any 
ue found wandeiH^. property found on the pereon of the Wic 

may be sold by the Magistrate, and the proceeds thereof similarly applied. 

^ 88 . If a lunatic detained in an asylum or a reception order made under 
section 14, section 15 or section 17 has an estate ap- 
plicable to his maintenance, or if any person legally 
bound to maintain such lunatic has the means to 
maintain him, the authority which made the recep- 
tion order or any local authority liable for the cost 
of maintenance of such lunatic under any law for 
the time being in force may apply to the High Court 
or District Court within the local limits of the original jurisdiction of which 
the estate of the lunatic is situate or the person legally bound to maintain him 
resides, for an order for the payment of the cost of maintenance of the lunatic. 

^89. ( 1 ) The Court shall inquire into the matter in a summary way, and 

on being satisfied that such lunatic has an estate 
Oidei of Court aud en- applicable to his maintenance, or that any person is 
Loreement tbereo . legally bound to maintain and has the means of 

maintaining such lunatic, may make an order for the recovery of the cost of 
maintenance of such lunatic, together with the cost of the application out of 
such estate or from such perison. 

(2) Such order shall be enforced in the same manner, and shall be of the 
same force and effect and subject to the same appeal as a decree made by the 
said Court in a suit in respect of the property or person therein mentioned. 

^[89-A. (1) In computing the amount payable on account of the cost of 

maintenance of lunatics detained in any asylum for 
Fixation of cost of mam- whose maintenance any Provincial Gov- 

tenance. crnment is liable, charges may be included on account 

of the upkeep of the asylum and of the capital cost of establishment thereof. 


LEU. BEF, 

1 Madras Amendment, — ^In S. 88 of this 
Act, for the words and figures ‘^on a recep- 
tion order made under S. 14, S. 15 or S. 
17," the words and figures ''on a reception 
order made under Ss. 7, 10, 14, 15 or 17 
or on an order made under S. 8 or 16" and 
for the words "authority which made the 
reception order" the words "authority which 
made the reception or other order afore- 
said" shall be substituted (Madas Act XV 
of 1938) . 

2 Madras Amendment. — ^I n sub-S. (1) 
of S. 89 oil. this Act, for the words "may 
make an order for the recovery of the cost 

of maintenance of such lunatic together 
with the costs of the application out of such 
estate or from such person," the following 
words 'shall be substituted, namely: — 

"may make an order for the recovery of 
the whole or auy portion of the cost of 
maintenance of such lunatic and of tke costs 
of ths application out of such estate or 
from such peraon: 


Piovided that an order directing recovery 
out of such estate shall be made only after 
making due allowance for the needs of the 
wife, children and other dependants, if any, 
of the lunatic" (Madras Act XV of 1938). 

3 Substituted by A.O., for the original 
S. 89-A, which was inseited by Act VI of 
1922, S. 5. 

Sec. 51 B. 120=1927 B. 91, 

cited under S. 88. The father in a joint 
Hindu family is liable to pay the mainte- 
nance charges of his lunatic daughter-in-law. 
32 Bom.L.B. 606=124 I.O. 813=1930 B. 
319. iSfee also 40 P.L.E. 496, cited tinkler 
S. 15, swjpra. 

Sec. 89. — ^Under S. 89 the Court has to 
determine whether the father has the means 
to maintain the son. The word "means" in 
that section has no relation to their source. 
Thus if there is a person legally bound to 
maintain the lunatic and if he has the means 
to maintain him with or without reference to 
joint family properly, under the Lunacy Act 
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(2) In the case of any such lunatic under detention immediately before 
the commencement of Part HI of the Government of India Act, 1935, the amount 
payable by any Provincial Government on account of the cost of his maintenance 
shall be determined in accordance with any general or special orders of the 
Governor-General in Council in force immediately before that date and appli- 
cable to his case.] • 

^r89-B. (1) When under the provisions of this 

Incidence of costs of the cost of the maintenance of a lunatic is 
uiaintenance payable by payable by the Government, then such cost shall be 

payable — 


Government. 


(a) in the ease of a lunatic not domiciled in British India, by the Provin- 
cial Government of the province in which the reception order or the order under 
section 25, as the ease may be, was made; and 

(b) in the case of a lunatic domiciled in British India, by the Provincial 
Government of the province in which the lunatic has last resided for a period 
of five years before the reception order or the order under section^ 25, as the 
case may be, was made ; or, if the lunatic has not been resident in any one 
province for such period, by the Provincial Government of the province in which 
such order was made. 

2f* * • ♦ * •]. 

90. The liabilitv of any relative or person to 
Saving of liability of re- maintain any lunatic shall not be taken away or 
kuves to maintain lunatic. provision contained in tMs Act. 


CHAPTER VIII. 
Rules. 


®91. (I) • * * • *1 

Power of Provincial Go- Provincial Crovernmtnt may make rules for all 
pvmnpnt to make rules. following purposes, namely:— 

(a) to prescribe forms for any proceeding under this Act other th^ a 
uroeeedins before a High Court which is or may hereafter be » [constituted by 
His Majesty by Letters Patent"] ; 

(h) to urescribe places of detention and regulate the care and treatment 
of persons detained under section 8 or section 16; 

(c) to regulate the ® [detention] , care, treatment and discharge of crimi- 
nal lunatics; 4. # 

(d) to regulate the management of asylums and the care and cutsoay OT 

the inmates thereof and their transfer from one asylum to another; 

(e) to regulate the transfer of criminal lunatics to asylums; 

(/) to prescribe the procedure to be followed by District Courts and 
Magistrates before a lunatic is sent to any asylum established by Govemment, 


LEG. BEP. 

a. Inserted by Act VI of 1922, S. 5, 

2Sub-S. (2) omitted by A.O., 1937. 

3 Madras Amendment.-— In sub-S. (1) 
of S. 91 of this Act, after Cl. (c), tlie 
following danse stall be inserted, namely^ 

^‘(gg) to prescribe tbe conditions subject 
to wMct lunatics may be discharged tem- 
porarily under S. 33-A’^ (Madras Act ^LV* 
of 1938). 

4 The words Subject to the control of the 
Governor-General in Oouncir^ were omitted 

bv Act XXXVIII of 1920, S. 2 and Set. I. 

5 Substituted for « established under +he 

Indian High Courts Acts, 1861-1911’ by A. 

o., im. 1 


6 Substituted for ^^confinemeiit” by Act 
XI of 1923, S. 2, and Sch. I. 

the Court can make an order for the costs 
of his maintenance in. the asylum. 51 B. 
120=29 Bom.L.B. 52=1927 B. 91. 

Sec. 91 (1) (e) .—Buie 18 of the 

rules framed under the Act prescribing fees 
for maintenance is not ultra wes- 51 B. 
120=29 Bom.L.B. 52=1927 B. 91. The 
words ^ ^District fnnds” in B. 185 of the 
Buies framed by the Punjab Government 
under Lunacy Act does not include the 
funds of the SmaB Town Committee. 15 
Jj 480=36 P.L.B. 350=1934 L. 3^8. 
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(ff) to prescribe the ^[Government asylums] within the province to which 
lunatics from any area or any class of lunatics shall be sent ; 

(70 to prescribe conditions subject to which asylums may be licenised; 

(1) save as otherwise provided in this Act, generally to carry into effect 
the provisions of the Act. 

(2) In making any rule under this section ,the Provincial Governments 
may direct that a breach of it shall be punishable with fine which may extend to 
fifty rupees. 

92. All rules made under section 91 shall be published in the OfiScial 

^ ^ , Gazette, and shall thereupon have effect as if enacted 

Publication of rules. • xi.- a .i. 

in this Act. 

CHAPTER TX. 

Supplement, L PROvrsroNs. 


Penalty for improper 

reception or detention of 93 Anv person who — 
lunatic, 

(a) otherwise than in accordance with the provisions of this Act receives 
or detains a lunatic or alleged lunatic in an asylum, or 

(b) for gain detains two or more lunatics in any place not being an 
asylum, 

shall be punishable with imprisonment which may extend to two years or with 
fine or with both. 

94. The provisions of Chapter XLII of the Code of Criminal Procedure, 

ProTision as to bonds 

under this Act. 

95. (1) When any sum is payable in respect of pay, pension, gratuity, or 

, . other similar allowance to any person ^[by the 

Pension of lunatic paya- Secretary of State or any Government in British 
e y ovemmen . India] and the person to whom the sum is payable 

is certified by a Magistrate to be a lunatic, the Government officer under whose 
authority such isnjn would be payable if the payee were not a lunatic may pay 
so much of the said sum as he thinks fit to the person having charge of the 
lunatic, and may pay the surplus, if any, or such part thereof, as he thinks fit 
for the maintenance of such members of the lunatic’s family as are dependent 
on him for maintenance. 


(2) ®fThe Secretaiy of State or. as the case may be, the Government 
concerned] shall be discharged of all liability in respect of any amounts paid 
in accordance with this section , 


96. Subject to any rules, the forms set forth in the First Schedule, with 
Use of forins in Sche- variation as the circumstances of each case may 
^ule. require, shall be used for the respective purposes 

therein mentioned, and if used shall be sufficient. 


97. No suit, prosecution or other legal proceed- 
^otection to persons ings shall lie against any person for anything which 
aetog Tinder Act. is in good faith done or intended to be done under 

this Act. 


. ' leg. BBF, 

for 'asylnmg established by 
3 Substituted for "by Government^ by A.O., 


1937. 

3 Substituted for "Secretary of State for 
India in Council* by A.O., 1937. 
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98. Any ofSeer in charge of an a^Ium may give effect to any order or 
warrant for the reception and detention of any 
Power to give effect to lunatic made or issued by any Court or tribunal 
warrants and orders of -beyond the limits of British India in the exercise of 

jurisdiction conferred by His Majesty or "[the 
Central Government or the Crown Representative or 

by the law of Burma]. 

99. The ^[Provincial Government] may make 
Power to make rules for rules regulating the procedure for the recep-don and 
le^ption of lunatics recei- detention in asylums in ®[the province] of lunatics 
ved from outside British ^hose rece-ption and detention are provided for by 

section 98.* 

100. (1) In the ease of orders made before the commencement of this Act 

AT-q«-,.o ^ A wilder section 7 of the Indian Lunatic Asylums Act, 

Ao? " ® 1858, for the receptiou of persons into an asylum, 

the persons who signed the order shall have all the 
powers and be subject to the obligations by this Act conferred or imposed upon 
the petitioner for reception order, and the provisions of this Act relating to 
persons upon whose petition a reception order was made shall apply in the ease 
of a person who has signed an order, under section 7 of the Indian Lunatic 
Asylums Act, 1858, ‘l^efore the commencement of this Act as if the order had 
been made after the commencement of this Act upon a petition presented by 
him. 

(2) All orders for the detention of lunatics made and all undertakings 
given under any enactment hereby repealed shall have the same force and effect 
as if they had been made or given under this Act and by or to th autaority 
empowered thereby in such behalf. 

'*[100-A. The powers conferred by this Act upon the Provincial Govern- 
, ment shall, in relation to the Ranchi European 
Eaneto European Mental Hospital, be powers of the Central Govem- 

ment.] 

101. [Repeal of enactments] . Rep. ly the second Repealing and Amend/- 
mg Act {TV II of 1914), B. 3 amd Sdi. 11. 

SCHEDTJLB I. T 

Fosais. 

{See section 96.) 

POBM I. 

AppHOArioN' roR Bbceptioit Order. 

(See Sections 5 and 6.) 

In tke matter of A.B.,5 residing at , by occupation , son of 

; a person alleged to be a lunatic. 

To Presidency Magistrate, for [or District Magistrate 

, or Sub-Divisional Magistrate of or Magistrate 

specially empowered under Act IV of 1912 for ] . 

Tbe petition of O.D.,5 residing at * , by occupation , son of 

, in tbe town of [or sub-division of in the 

district of ] . 

1. I am Syears of age. 

2. I desire to obtain an order foi the reception of A.B. as a lunatic in the 


LEa. REE. XXXVIII of 1920, S- 2 and Scb. I. 

1 Substituted for ^tbe Q-overnor-G-eneral in '^Inserted by A.O., 1937. 

Oouneil^ by A.O., 1937. ® Full name, caste and titles. 

2 Substituted by A.O., for Local Go- « Enter the number of completed years, 
vemment^' which were substituted by Act The petitioner must be at least 18 or 21 
yyxVTTT of 1920, S. 2 and Sch. I, for whichever is the age of majority under the 

Governor-General in Council law to which the petitioner is subject* 

8 Substituted for ^‘British India^^ by Act 
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[SCH. 


3. 1 last saw the said A.B. at on the ^day of 

4. I am the ^of the said A.B. 

[or 1 ./ the petitioner not a r^atwe of the pcbUer^i state as follows:'] 

I am not a relative of the said A.B. The reasons why this petition is not presented 
by a relative are as follows: [State them,] 

The circumstances under which this petition is presented by me are as follows; 
[State them,] 

5. The persons signing the medical certificates which accompany the petition are.^ 

6. A statement of particulars relating to the said A.B. accompanies this petition. 

7. [If that is the fact.] An application for an enquiry into the mental capacity oC 

(he said A.B. was made to the on the and a certified copy 

of the order made on the said petition is annexed hereto. 

[Or if that is the fact.] 

No application for an inquiry into the mental capacity of the said A.B has been marie 
previous to this application. 

The petitioner therefore prays that a reception order may be made in accordance 
with the foregoing statement. 

The statements contained or referred to in paragraphs are true to my 

(Sd.) O.D. 

knowledge; the other s^atementa are true to my information and belief « 

(Sd.) C.B. 

Bated 

Statement op PABTiounARs. 

II f any of the particulars in this statement is not Mown, the foot to he so stated.] 
The following is a statement of particulars relating to the said A.B.: — 

Name of patient at length. 

Sex and age. 

Married, single or widowed. 

Previous occupation. 

Caste and religious belief, as far as known. 

Residence at or immediately previous to the date hereof. 

Names of any near relatives to the patient who are alive. 

Whether this is first attack of lunacy. 

Age (if known) on first attack. 

When and where previously undei care and treatment as a lunatic 
Duration of existing attack. 

Supposed cause. 

Whether the patient is subject to epilepsy. 

Whether suicidal. 

Whethei the patient is known to be suffering from phthisis oi any form of lurbercular 
disease . 

Whether dangerous to others, and in what way 

Whether any near relative (stating the relationship) has been afflicted with insanity. 
Whether the patient is addicted to alcohol, or the use of opium, ganja, charas, bhang; 
cocaine or other intoxicant- 

[The statements contained are lefeired to in paias. are true (o my knowledge. 
The other statements are true to my infoimation and belief ] 

[Signature hy person making the statement,] 

POEM 2. 

Reception Order on Petition. 

{See sections 7 and 10.) 

I, the undersigned B.P., being a Presidency Magistitate of [or the 

District Magistrate of or the* Sub-Divisional Magistrate of 

or a Magistrate of the first class specially empowered by Government to perform the func- 
tion of a Magistrate under Act IV of 1912] upon the petition of C.D. of 5 in the matter of 
A.B. 5 a lunatic accompanied by the medical certificates of G.H., a medical officer, and of 
.T.K., a medical practitioner [or medical officer], under the said Act, hereto annexed, hereby 
authorize you to receive the said A.B. into your asylum. And I declare that I have [or 

asylum of situate ati 


1 Insert the full description of the name 
locality of the asylum or the name, ad- 
dress ,a^d 'description of the person in charge 

of .thg^ 

® days before the date of 

the l^esehtation of the petition is requisite. 
3 Here state the rels^tionship •yrith the 


patient. 

'4“Here state whether either of the persons 
signing the medical certificates is a relative, 
partner or assistant of the lunatic or of the 
petitioner and, if a relative of either, the 
exact relationship . 

5 Address and description, 
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have not] personally seen the said A.B. before nia.king this order. 

,(Sd.) B.B. 
(Designation as above 0 
To! 

BORM 3. 

Medical Certikoate. 

(See sections 18 and 19.) 

In the matter of A.B. of 2 in the town of lor the 

sub-division of in the district of ] an alleged lunatic. 

I, the undersigned C.D., do hereby certify as follows: — 

a gazetted medical ofdcer [or a medical practitioner declared by 

1 . I am 

a holder ofs [or declared by Piovincial Government to be a 

Government to be medical officer under Act I'V of 1912] 

and I am in the actual practice 

medical practitioner under Act IV of 1912] 
of the medical profession. 

town 

2. On the day of 19 at* in the of 

village 

[or the sub-division of in the district of ] [separately 

from any other practitioner], 5 1 personally examined the said A.B. and came to the conclu- 
sion that the said A.B. is a lunatic and a proper person to be taken charge of and detained 
under care and treatment. 

3. I formed this conclusion on the following grounds, vis ,: — 

(a) Facts indicating insanity observed by myself, vis ,: — 

(b) Other facts (if any) indicating insanity communicated to me by others, vis ,: — 
He'^e state the ^formation and from whom, 

(Sd.) O.D. 

(Designation as above-) 

FORM 4. 

Reception Order in case of Lt^attc Soldier. 

(See section 12.) 

Whereas it appears to me that A.B.. a European, subject to the Army Act, who has 
been declared a lunatic in accordance with the provisions of the military regulations, should 
be removed to an asylum, I do hereby aufhorise you to receive the said A.B. into your 
asylum . 

To6 

.(Sd.) E.F. 

(Administrative Medical Officer.) 

FORM 5. 

Reception Order in case of wandering- or dangerous Lunatics or Lunatics not under 

PROPER CONTROL OR CRUELLY TREATED (SENT TO AN ASYLUM ESTABLISHED BY GOVERNMENT.) 

(See secpons 14, 15 and 17.) 

I, C.B., Presidency Magistrate of [or Commissioner of PoKee 

for ] [or the Bis'trict Magistrate of or the Sub- 

Bivisional Magistrate of or a Magistrate specially empowered by Government 

under Act LV of 1912] having caused A.B. to be examined by E F., a Medical Officer under 
the Indian Lunacy Act, 1912, and being satisfied that A.B. [describing him\ is a lunatic who 
was wandering at large [or is a person dangerous by reason of lunacy] [or is a lunatic not 
under proper care and contiol or is cruelly treated or neglected by the person, having the 
care or charge of him] and a proper person to be taken charge of and detained under care 
and treatment, hereby direct you to receive the said A.B. into your asylum. 

(Sd.) O.I). 

(Designation as above-) 

Bated the 

To the Officer in charge of the asylum at 

FORM 6. 

Same when sent to a Licensed Asylum . 

I, C.B., [^0-5 above down to ''care and treatment”] and being satisfied with ihe engage- 

LEG REF. <4 Insert place of examination, 

^ To be addressed to the officer or person 5 Omit this where only one certificate is 
in charge of the asylum. required. 

2 Insert residence of patient. To be addressed to tbe person in charge 

3 Insert qualification to practise medicine of an asylum duly authorised by Govern- 

and surgery registrable in the TTnited King- ment to receive lunatic Europeans subject 
dpm. to the Army Act, 


CopoM, ..4€4 
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ment eRtei^ed into in writing by G.H. o£ [Ji&re insert address and deSorlptk>n\ wbo bas de- 
sired that the said A.B. may be sent to tbe asylum at \]ieTe imert description of asyhm and 
name of the person in char gel to pay tbe cost of maintenanfce of the ssaid A.B., in i«.fclie said 
asylum, hereby authorize you to receive the said A.B., into your asylum. 

(Sd.) O.D. 

(Designation as above*) 

Dated the 

To the person in charge of the asylum at 

POEM 7. 

Bond on the makino over op a Lunatic to the care op Relative or Priend. 

(See sections 14, 15 and 17.) 

Wherea-S A.B., son of , inhabitant of , has been brought up 

before C.D., a Presidency Magistrate for the town of [or Commissioner 

District 


of Police for ] [or the ^Magistrate of , or a 

Sub-Divisional 

Magistrate of the first class specially empowered under Act IV of 1912] and is a lunatic 
who is believed to be dangerous [or deemed to be a lunatic who is not under properf care and 
control or is cruelly treated or neglected by the person having the charge of him] and 
whereas, I, E.P., son of , inhabitant of 

have applied to the Magistrate [or Commissioner of Police], that the said A.B. may be 
delivered to my^care; 


I, E.P., abovenamed hereby bind myself that on the said A.B. being made over to my 
care, I will have the said A.B. properly taken care of and prevented from doing injury to 
himself or to others ; and in ease of my making default therein, I hereby bind myself to for- 
feit to His Majesty the King-Emperor of India, the sum of Rupees. 

Dated this day of 19 . 

(Sd.) P.F. 

(Where a bond with sweties is to be eoseouted add) — ^We do hereby declare 

ourselves sureties foi the abovenamd E.F , that he will, on the aforesaid A.B. being made 
over to Ms care, have the said A.B. propel ly taken care oi and |)revented from doing injury 
to Mmself or to otheis; and in case of the said E.F. making default therein, wp bind our- 
selves, jointly and seveially, to forfeit to His Majesty the King-Emperor of India, the sdm 
of rupees 

Dated this day of 19 . 

(Signature ) . 


FORM 8. 

Bone on the discharge op a Lunatic prom an Asylum on the undertaking) op 
* Relative or Feiene to take eub oabb, 

(See seotion 33.) 

Whereas A.B , son of , inhabitant of , is a lunatic who 

is now detained in the asylum at under an order made by O.D., a 

Presidency Magistrate for the town of [or Commissioner of Police for 

District Slub-Divisional 


] [or the Magistrate of , or a Magistrate 

of the first class specially empowered under Ai t IV of 1912] under section 14 [or section 15] 
of Act IV of 1912, and whereas I, E.F.. son qf , inhabitant of , have 

applied to the said Magistrate [or Commissioner of Police] that the said A.B. may be deli- 
vered to my care and custody; 

I hereby bind myself that on the said A.B. being made over to my care and custody, 
I win have h^ propeily taken care of and prevented from doing injury to himself or to 
others; and in ease of my maMng default therein, I hereby bind myself to forfeit to His 
Majesty the King-Emperor of India, the sum of rupees 


Dated this day of 19* i. 

(Sd.) E.F. 

(Where ^ bond with sureties is to be esoeowted add) — ^We do hereby declare 

ourselves sureties for the abovenamed E.F. that he will, on the aforesaid A.B. being 
delivered to his care and custody, have the said A.B. properly taken care of and prevented 
from doing injury to himself or to others; and in ease of the said E.F. making default 
therein, we bind ourselves, jointly and severally, to forfeit to His Majesty the King- 
Emperor of India, the sum of rupees 

Dated £h^s day of 19 . 

SCHEDULE II. 

[Bepealed ly Act XVII of 1914.] 
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Short title. 


THE INDIAIT LUNACY (MADRAS AMENDMENT) 

ACT (XV OF 1938). 

[See Mad.rm Act XII of 1943] . 

[Srd October, 1938. 

An, Act further to amend the Indian Lunacy Act, 1912, in its application to the 

Province of Madras for certain purposes. 

Whereas it is expedient further to amend the Indian Lunacy Act, 1912, 
in its application to the Province of Madras for the purposes hereinafter ap- 
pearing; It is hereby enacted as follows: — 

1. This Act may be called The Inman Lunacy 
(M4DR4.S Amendment) Act, 1938. 

2. After section 33 of the Indian Lunacy Act, 
Insertion "f “ew sec- -^^^2 (hereinafter referred to as the said Act), the 

following section shall be inserted, namely: — 

^"33-A. If the person in charge of any asylum in which a lunatic is 
, detained under the provisions of sections 14. 15 or 17, 
Temporary ordei* is satisfied that in the interests of the health of the 

re^s^of Ms\ealth. lunatic, it is necessary to discharge him temporarily, 

the person aforesaid may order such discharge for 
such period as he may thinh fit and subject to such conditions as the Provincial 
Hovernment may by rule prescribe. 

8. In section 88 of the said Act, for the words and figures '^on reception 
oQ order made under section 14, section 15 or section 17/' 
Act IV of 1912. ^ words and figures ^^on a reception order made 

under sections 7, 10, 14, 15 or 17 or on an order 
made under sections 8 or 16" and for the words authority which made the 
reception order" the words ^‘authority which made the reception or other order 
aforesaid” shall be substituted. 

4 In sub-section (1) of section 89 of the said Act, for the words ^‘may 
make an order for the recovery of the cost of main- 
0 ? mi2 ^ tenance of such lunatic together with the costs of the 

‘ ^ ° ■ application out of such estate or from such person," 

the following words shall be substitnted, namely : — 

‘^may make an order for the recovery of the whole or any portion of the 
cost of maintenance of such lunatic and of the costs of the application, out of 
such estate or from such person: 

Provided that an older directing recovery out of such estate shall be 
made only after making due allowance for the needs of the wife, children and 
other dependants, if any, of the lunatic.” 

5- sub-section (1) of section 91 of the said 
Act TV of 1912 . ^ after clause (c), the following clause shall be in- 

serted, namely: — 

‘‘(cc) to prescribe the conditions subject to which lunatics may be 
discharged temporarily under section 33-A." 


THE MAINTENANCE ORDERS ENFORCEMENT ACT 
(XVIII OF 1921). 1 

An Act to facilitate the enforcement in British India of Maintenance Orders 
made in other parts of Bis Majesty h Dondnions and Protectorates and 

vice veusa. 

Whereas it is expedient to facilitate the enforcement in British India of 
Maintenance Orders^ made in other parts of H5s Majesty’s Dominions and 
Protectorates and vice ve rsa; It is hereby enacted as follows: — 

LEG. EBE. Report of Select Committee, see tHdL, Pt* 

ipor Starteme^it of Objects and reasons, V, p. 127 . 

See Gasfette of India, 1921, Pt- V, p. 5^ For «For extension by the Colony of Shekel- 
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^ 1. (1) This Act may be called The Mainten- 

art ti e an exten - ORDERS ENFORCEMENT AcT, 1921. 

(2) It extends to the whole of British India including the Sonthal Par- 
gaiias and British Baluchistan. 

, 2. In this Act, unless there is anything re- 

e nition. pngnant in the subject or context, — 

Court of summary jurisdiction” means the Court of a Chief Presidency 
]\Iai>’istrate or of a District Magistrate; 

‘‘dependants” means such persons as a person against whom a mainten- 
ance order is made is liable to maintain according to the law in force in the 
part 0^ His Majesty’s Dominions in which the maintenance order is made; 

“maintenance order” means a decree or order, other than an order of 
f\fflUation, made by a Court in the exercise of civil or criminal jurisdiction for 
the periodical payment of sums of money towards the maintenance of the wife 
or other dependants of the person against whom the order is made ; 

''prescribed” means prescribed by rules made under this Act; 

“proper authority” means the authority appointed by or under the law 
of, a reciprocating territory to receive and transmit documents to which this 
Act applies; and 

“reciprocating territory” means any part of His Majesty’s Dominions 
outside British India in respect of which this Act for the time being applies. 

3. (1) If the Central Government is satisfied that provisions have been 

^ made by the Legislature of any part on His 
eciproca arrangemen s. Dominions for the enforcement within 

(•hat part of maintenance orders made by Courts in British India, the Central 
Government may, by notification in the OfScial Gazette, declare that this Act 
applies in respect of that part of His Majesty’s Dominions and thereupon it 
‘?hall apply accordingly. 

(2) The Central Government may, hy like notification, declare that this 
Act applies in respect of any British portectorate, or in respect of any State in 
India, and where such a declaration has been made, this Act shall apply as if 
such protectorate or State were a reciprocating territory. 

4. (1) Where a maintenance order has, whether before or after the passing 
of this Act, been made against any person by any 
Court in any reciprocating terirtory, and a certified 
copy of the order has been transmitted by the proper 
authority of that territory to the Central Government, 
the Central Government shall send a copy of the 
order to the prescribed ojSScer of a Court in British 

India for registration, and, on receipt thereof, the order shall be registered in 
tbe prescribed manner. 

(2) The Court in which an order is to be so registered as aforesaid shall, 
if the Court by which the order was made was, in the opinion of the Central 
Government, a Court of superior jurisdiction, be a High Court, and, if the 
Court was not, in its opinion, a Court of superior jurisdiction, be a Court of 
summary jurisdiction. ' 

5. A^ere a Court in British India has, whether before or after the com- 


Registration in British 
India of maintenance 
orders made in other parts 
of His Majesty ^s Domi- 
nions. 


les and New South Wales of their respective 
Maintenance Orders Legislation to British 
India, see Gazette of India, 1924 Pt* I, pp- 
316 and 1021. 


^ Sec* 1. — Jurisdiction of Magistrate under 
tMs Action js limite<i hy seC. 488, Or. P. 
Code. This Act confers no jurisdiction on 
Magistrates in Thdia to award W sum they 


think fit as maintenance payable to wife and 
childipn who are in India and whose hus- 
bands or fathers are in England. This Act 
is merely an extension of the principle laid 
down in see. 488, Or. P. Code, and was 
enacted to meet cases where tte wife and 
children are in India and the husband in 
England and viee versa, 1937 M. W. N. 
1127. 
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mencement of this Act, made a mamtenance order 
TirausmissioiL of main- against any person, and it is proved to that Court 
»i».ade in ^^lat the person against whom the order was made is 
resident m a reciprocating territory, the Court shall 
send to the Central Government, for transmission to the proper authority of 
that territory, a certified copy of the order. 

6. (1) Where application is made to a Court of summary jurisdiction in 

British India for a maintenance order against any 
Power of summary person, and it is proved that that person is resident in 
courts to make provisional reciprocating territory, the Court may, in the 

of that person, if after hearing the evidence 
Majesty's Dominions out- satisfied of the justice of the application, make 

side Biit^h India. any such order as it might have made if that person 

had wilfully neglected to attend the Court; but in 
such case the order shall be provisional only and shall have no effect unless and 
until confirmed by a competent Court in such territory. 

( 2 ) The evidence of every witness who is examined on any such applica- 
tion shall be reduced to writing, and such deposition shall be read over to, and 
signed by, him. 

( 3 ) Where such an order is made, the Court shall send to the Central 
Government, for transmission to the proper authority of the reciprocating 
territory in which the person against whom the order is made is alleged to reside, 
the depositions so taken and a certified copy of the order together with a state- 
ment of the grounds on which the making of the order might have been opposed 
if the person against whom the order is made had been duly served with a sum- 
mons and had appeared at the hearing and such information as the Court 
possesses for facilitating the identification of that person and ascertaining 
his whereabouts. 

( 4 ) Where any such provisional order has come before a Court in a reci- 
procating territory for confirmation, and the order has by that Court been 
i*emitted to the Court of summary jurisdiction which made the order for the 
purpose of taking furthei evidence, the Court shall, after giving the prescribed 
notice, proceed to take the evidence in like manner and subject to the like con- 
ditions as the evidence in support of the original application. 

( 5 ) If it appears to the Court hearing such evidence that the order ought 
not to have been made, the Court may rescind the order but in any other case 
the depositions shall be sent to the Central Government and dealt with in like 
manner as the original depositions. 

(6) The confirmation of an order made under this section shall not affect 
any power of a Court of summary jurisdiction to vary or rescind that order ; 

Provided that, on the making of a varying or rescinding order, the Court 
shall send a certified copy thereof to the Central Government for transmission 
to the proper authority of the reciprocating territory in which the original order 
was confirmed, or to which it was sent for confirmation and that, in the ease of 
an order varying the original order, the order shall not have any effect unless 
and until confirmed in like manner as the original order. 

7. (1) Where a maintenance order has been made by a Court in a recipro- 


Secs. 6 AND 7.— Order of Chief Presidency 
Magistrate under the Act, finality of — ^Power 
of High Court to interfere in revision. See 
30 Bom.ii.R. 350. Court has wide powers 
before confirming a provisional order under 
Act to tiEthe farrier evidence and itt 


powers are not limited to the provisions of 
see. 7; evidence of desertion subsequent to 
the date of the provisional order is admissi- 
bly for purposes of confirmatioii of the said 
order. 52 B. 262—30 Bom.L.B. 350:=:1928 
B. 117. 
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eating territory and the order is provisional only, 
i*ovvei ol Court of sum- and has no effect unless and until confirmed by a 

maiy jurisdiction to con- {jourt of summary jurisdiction in British India, and 

Erm nmiute^nce order ^ certified copy of the order, together with the 

ma e ou 0 ri is n a. jjgpQgjtions of the witnesses and a statement of the 

giounds on which the order might have been opposed, has been transmitted to 
the Central Government, and it appears to the Central Government that the 
person against whom the order has been made is resident in British India, the 
(Jentral Government may send the said documents to the prescribed officer of 
d Court of Summary juiisdiction, wuth a requisition that a summons be issued 
calling upon the person to show cause why that order should not be confirmed, 
and, upon receipt of such documents and requisition, the Court shall issue such 
a summons and cause it to be served upon such person. 

(2) A summons issued under sub-section (1) shad for all purposes be 
deemed to be a summons issued by the Coui*t in the exercise of its original 
(U‘iminal jurisdiction. 

(3) At the hearing it shall be open to the person to whom the summons 
was issued to arise any defence which he might have raised in the original pro- 
ceedings had he been a partly thereto, but no other defence, and the certificate 
Lroni the Court which made the provisional order stating the grounds on which 
the making oi the order might have been opposed if the person against whom 
the order was made had been a party to the proceedings shall be conclusive 
evidence that those grounds are grounds on which objection may be taken. 

(4) If at the hearing the person served with the summons does not 
appear or, on appearing, fails to satisfy the Court that the order ought not to 
be confirmed, the Court may, notwithstandmg any pecuniary limit imposed on 
its power by any law for the time being in force in British India, confirm the 
order either without modification or with such modifications as to the Court 
after hearing the evidence may seem just: 

Provided that no sum shall be awarded as maintenance under this section, 
or shall be recoverable as such, at a rate exceeding that proposed in the provi- 
sional order. 

(5) If, the person to whom the summons was issued appears at the hear- 
ing and satisfies the Court that for the purpose of any defence it is necessary 
lo remit the case to the Court which made iJie provisional order for the taking 
of any further evidence the Court may for that purpose send a certified copy of 
the record to the Central Government for transmission to that Court through 
the proper authority of the reciprocating territory, and may adjourn the 
proceedmgs. 

(6) Where a provisional order has been confirmed under this section, it 
may be varied or rescinded in like manner as if it had originally been made by 
the confirming Court, and where on an application for rescission or variation 
the Court is satisfied that it is necessary to remit the case to the Court which 
made the provisional order for the purpose of taking any further evidence, the 
Court may for that purpose send a certified copy of the record to the Central 
Government for transmission to that Court through the proper authority of the 
reciprocating territory, and may adjourn the proceedings. 

8, (1) Subject to the provisions of this Act, where an order has been 

legistered under this Act in a High Cocrt, the order 
mataten- from the date of such registration, be of the 

anfie or ers. same force and effect, and all proceedings may be 

taken thereon as if it had been an order originally obtained in the l£gh Court 
the exercise of its civil jurisdiction, or in such Civil Court subordinate to that 
High Court as may be named by the High Court in this behalf, and that Court 
shall haye power to enforce the order accordingly . 

(2) A Court of summary jurisdiction in which an order has been reguh 
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Paymeat of charges for 
txansmission of stuns awar- 
ded as mainteiiaiice and 
othei costs and charges. 


t^red under tliis Aet or by whieh an ordei has been confirmed under this Ael, 
and the ofiioers of such Court, shall have such powers and perform such duties, 
1 or the purpose ot enforcing the order, as may be prescribed . 

9. A Court in registering or confi.rming an order for maintenance in 
accordance with the provisions of this Act shall direct 
that the charges for the transmission to the Court, 
from whieh the order has been received or in which 
the provisional order has been made, as the case may 
be, of the sum awarded as maintenance shall be 

borne by the person against whom the order has been so made or confirmed, 
and shall be recovered from him in addition to the sum awarded as main- 
tenance and in addition to, and in the same manner as, such other costs and 
charges as may be awarded or levied by the Court. 

10. For the purposes of this Act, any document purporting to be signed 

Pioof of doeuineats sign- ^ 

ed by officers of Court. luoia shall, until the contrary is proved, be deemed 

to have been so signed without proof of the signa- 
ture of judicial or official character of the person appearing to have signed it, 
and the officer of a Court by whom a document is signed shall, until the contrary 
is proved, be deemed to have been the proper officer of the Court to sign 
the document. 

11. Depositions taken in a Court in any reciprocating territory may, for 

the purposes of this Act, be received in evidence in 
Depbsitions to be evid- proceedings before Courts of summary jurisdiction 
under this Aet. 

12. The Central Government may make rules for the purpose of carrying 
into effect the purposes of this Act, and in particular 
may make rules, for the levy of the costs or charges 

for anything done under this Act and for all matters which are directed or 
permitted to be prescribed. 


ence. 


Eule-making pow^. 


THE INDIAN MAJORITY ACT (IX OF 1875). ^ 


Year. | 

No. 

Short title. | 

Amendment. 

1875 

IX 

1 

1 The Indian Majority Act. 

Amended, VIH of 1890, S. 52. 


[2nd Marche 1875. 

An Act fa amend the Lam respecting the age of majority. 

Whereas, in the case of persons domiciled in British India, it is expedient 
to prolong the period of nonage, and to attain more 
uniformity and certainty respecting the age of majo- 
lity than now exists; It is hereby enacted as follows : — 

1, This Aet may be called The Indun Majo- 
rity Act, 1875. 


Short title. 


LEO. EEF. 

1 For the StatenieiJ't of Objects and 
Reasons, see Gazette of India, 1874, Pt. IV, 
p. 153; for Proceedings in CJoimcil, see 
^bid^ Supplemental, p. 668, and Extra Sub- 
pJemenL, dated 12th May, 1874, p. 4, and 
1875, Supplement, p. 333. 

» — 

Seo. l.-~The Majority Act applies to 
Hindus ^o. 33 A. 525. See aUo A.W.K. 
(1887) 71c=9 A. 480 (age for making of con- 


tract by a Hindu) . A Hindu can make a will 
only when he is major under the Act. 38 
M. 166=24 M.L.J. 517. See also 36 B. 
622=14 Bom.L.R. 748; 6 I.O. 6; 33 A. 
525. A Mussalman boy is under the Act 
bound to remain m the custody of bis guar- 
dian till he attains 18, notwithstanding that 
under personal law, his emancipation woisld 
have taken place earlier. 30 M. 608=30 
M.L.J. 21. In order that the reservation 
of the Act should he applicable to a case 
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It extends to the whole of British India, and, 
Local extent. so far as regards ^[British subjects, to all Indian 

States] ; 

^ ^ and it shall come into force and have effect 

Commencement and ope- expiration of three months from the 

* passing thereof. 

Savings. 2. Nothing herein contained shall affect — 

(a) the capacity of any person to act in the following matters (namely), 
— marriage, dower, divorce and adoption; 


LEG. EEE. 

iSubstUnted by A.O., 1937 for ‘^subjects 
or Her Majesty, to tbe domimons of Prin- 
ces and States in India in alUance with Her 
Majesty 'h 

I elating to dower, it is essential that the 
minor should, have made the gift, at the 
time of or by reason of or in considera- 
tion of the marriage. 1913 M.W.N, 365= 
24 M.L.J* 49. 

Sec. 2: Scope op Seotion. — See 1938 
C. 303i~47 C.L.J. 372. In consi- 
dering the age of majority for pur- 
pose of marriage in the case of Maho. 
medans reference should be made to 
the provisions of the Mahomedan Law. 1923 
L. 162. The capacity of minors as regards 
questions of marriage, adoption, etc., is the 
same as if this Act had not been passed. 
42 M.L.J. 129=1922 M. 1 (2). Eehnquish- 
ment of claim to doiwer — ^Mahomedan lady 
of 15 years of age — Age of majority is go- 
verned by this Act. 41 M. 1026=35 M.L. 
J. 468. See also 17 Pat. 303=1939 Pat. 
133. ‘‘To act in the matter of dower means 
to act or do such acts as may relate to the 
dower. 80 I.C. 914=1925 C. 322. See 
also 24 M.L.J. 49. A contract entered in- 
to by a Mahomedan husband, who is a 
minor under this Act, but a major accord- 
ing to his personal law, to pay dower to his 
wife is valid and there is nothing in S. 11, 
Contract Act, invalidating the same. 80 I. 
C, 914=1925 C. 322. Majors under per- 
sonal law though not under this Act can fix 
amount and nature of dower. 1925 Cal, 322. 
As to power of a Mahomedan minor to exe- 
cute post-nuptial agreement for divorie in 
favour of wife, ^ee 47 C.L.J, 372. S. 2 
only governs the performance of marriage 
or effecting of divorce by persons who, 
though not major according to the Act. are 
so according to their personal law. But 
the- relinquishment by a Mahomedan wife 
of?‘ijh4>s»^hole or part of her dower fixed at 
thy tWo' of the marriage or changing its 
prompt into deferred does 
not exception provided by 0. 

2^ a marriage is perfo^nL. 

eettiliedjt the dower be- 
It is a debt 


payable to her and any transfer or relin- 
quishment of the same, is not a mattei in 
any way couneeted with marriage, and such 
an act must be governed by the ordinary law 
of the land. The operation of the section 
cannot be extended beyond what is specified 
therein. So an ehrarnama executed by a 
Mahomedan wife who is a minor under Act, 
but a major under tht Mohamedan law, 
suirendering a portion of her dower debt and 
making the other portion a deferred instead 
of prompt cannot be valid and binding on her, 
and cannot operate either to reduce the 
amount of the dower or change its character. 
17 Pat. 303=1939 P. 133. A breach of pro- 
mise of marriage is a matter of marriage 
within S. 2. Nothing contained in that shall 
affect the capacity of any person to act in 
matters of marriage. 46 I.C. 421. A Hindu 
widow of age 15 might validly adopt if she 
had attained sufficient maturity of under- 
standing to comprehend the nature of thy 
Act. 43 B. 481=50 I.O. 736. The Act 
does not affect the religion or r^igious 
rites or usages of any class. The age of 
majority fixed by the Act does not apply to 
offices which involve the performance of 
religious duties. 28 I.C. 934. Under this 
Section in the case of an Indian Christian, 
the age of majority for purposes of a 
divorce suit is 21, and if one of the parties 
is below that age, a guardian should be ap- 
pointed to him or her. 79 I.C. 5.35=1925 
S. 95. 

Seo. 2 (<z).-^The expression capacity to 
act in the matter of marriage means the 
capacity to be a party to a valid marriage 
and relates to the acts of the parties by 
which their status is changed. It does not 
refer and is not applicable to a pre-nuptial 
agreement to contract a marfiage in future. 
14 B. 215=1936 B. 212 (P.B.), The 
words ‘to act in the matter of marriage’ in 
S. 2 (a) must be construed in a restricted 
sense and means only, to enter into the con- 
tract of marriage. S. 2 (a) of the Majo- 
rity Act merely relieves a Mahomedan girl 
of some of the consequences of her mino- 
rity, but she remains a minor none the less. 
That being so the provisions of O. 32, B. 1, 
C. P. Code, still hpply. Hence a Maho- 
meda4 girl oi 15 can ffle a suit for dower 
only thi?ough her friend, 1942 0-W* 
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(&) the religion or religious rites and usages of any class of Her Majesty/s 
subjects in India; or 

(c) the capacity of any person who before this Act comes into force has 
attained majority under the law applicable to him. 

3. Subject as aforesaid, ^ [every minor of whose person or property or both 
Age of majority of per* a guardian, other than a guardian for a ^uit within 
sons domiciled m British the meaning of Chapter XXXI of the Code of Civil 

Procedure, has been or shall be appointed or declared 
by any Court of Justice before the minor has attained the age of eighteen years, 
and every minor of whose property the superintendence has been or i sba ll be 
assumed by any Court of Wards before the minor has attamed that age] shall, 


LEG. BEE. 

^Substituted by Act vlll of 1890, 8,52. 

N. 22=1942 Oudh 243=17 Luck. 572. The 
right of a Mahomedan wife of sixteen and 
over to sue for a divorce under the Mahome- 
dan Law IS expiessly saved by the section. 
55 B. 160=32 Bom.L.B. 1372=1931 B. 76. 
See ailso 1941 L. 394. A Mahomedan 
woman who is a major under the personal 
law is capable of relinquishing the dower as 
consideration for obtaining Jclmla, Ichuia 
being a form of divorce recognised by the 
Mahomedan Law and therefoflre coming with- 
in the exception mentioned in S. 2. 1932 A. 
L.J. 781=1932 A. 649=54 A. 806. 

Seo. 3. — The words Court of Justice 
in the Act means a Court of Justice which 
has jurisdiction to do an act. 26 I.G. 708= 
10 N.L.E. 159. The civil status of a person 
IS always to be determined by the law of Ms 
domicile; a person not domiciled in British 
India is not entitled to the benefit of 8. 3 
of the Act though he may reside or have deal- 
mg in British India, because the age of 
majority is determined by the law of domi- 
cile. But the subject of an Indian State, 
which has adopted the Indian Majority Act 
as its law, is governed by the Act^and hence 
attains majority only at the age of twenty- 
one and he is therefore entitled to the ex- 
tended period ofi minority when Ms estate 
is taken over for management by the Court 
of Wards. 48 Bom.L.B. 244. Person can- 
not be major with r^peet to one and minor 
with respect to another property. 46 A. 744= 
1924 A. 892. Mairied woman governed by 
the Succession Act — Guardian appointed by 
Court— Age of minority ext^ds to 21 years 
of age — ^Incapacity to make a will. 1924 
C. 644=28 C.W.IT. 527. Under S.^ 3, 
minority is extended to the completion 
of the twenty-first year when a guardian of 
the property of the minor has been appoint- 
ed. 31 Bom.L.B, 1009=;1929 B. 475; 134 
1.0.293=1931 L. 394. Where the mother 
has been appointed guardian of her two 
minor sons forming a joint Hindu family, 
the age of majority for the latter is 21 
years. 35 A. 150=18 I.C. 251. Act has 
modified the Hindu Law on the qu^Hion of 
minority except in respect of marriage and^ 
adoption. A Hindu who has not att^ed 
CU C* M.— 465 


the age of majoiity cannot make a will. 36 
B. 622=17 I.C. 86=14 Bom.L.B. 748. 
Where once a guardian has been appoints^ 
under the Act, however that guardianship 
may terminate, the minor cannot attain 
majority until the age of 21. 1924 L. 127. 
Once a guardian of a minor is validly ap- 
pointed by a Court, the minor’s age ol 
majority becomes fixed by law at 21, and 
nothing wMch may subsequently transpire 
can have the effect of reducing it again to 
18. 57 I.C. 678=11 L.W. 596. An inva- 

lid order of appointment (as a conditional 
order of appointment of a person on his fur- 
nishing security) has not effect of post- 
poning the age to 21. 49 M. 809=1927 M. 
36=51 M.L.J. 726 (P.B.). '^Appointed” 
— Meaning — Orders appointbag guardian on 
condition of furnishing security — Security 3iot 
furnished — ^Effect on order of appointmeut — •* 
Minority— If extended. See 47 Bom.L.B, 
83 . In order to exteud the minority of a per- 
son to 21 yeais under S. 3, there must in the 
first instance be a lawful appointment of a 
guardian. An appointment wMch is not law- 
ful but null and void cannot exteud the period 
of minority. S. 19 of the Guardians and 
Wards Act specfically proMbits the Court 
from making an appointment of a guardian 
for a person whose father is alive and who 
IS not unfit to be guardian. An appoint- 
ment of guardian for such a minor is not a 
lawful appointment, as it is one wMch can- 
not be made undei the Guardians and 
Wards Act. The Court has the power to va- 
cate or rescind such an order wMch should 
never have been made. Xor would such an 
order extend the period of minority to £l 
years under S. 3 of the Act. 32 S.L.B. 
215. The grant of letters of administration 
does not amount to the appointment of ai^ 
guardian of the property of the minor con- 
cerned so as to extend the period of the 
minority under S. 3. See 18 I.C. 378=24 
M.L.J. 450. Belease of the minor from 
the guardiansMp of the appointed guardian 
does not make Mm a major so as to affect 
limitation. Such a minor becomes major 
aft^ the age of 21 years. 58 I.C. 196. 
Whether age of majority is postponed to 21 
if the order of appointment of guardian if 
invalid, see 99 1.0. 213=1987 H. 86. Where 
an appointment of guarjdiait to a v&am ^ 
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notwitlistanding anything contained in the Indian Succession Act (X of 1865,)'* 
Of in any other enactment, be deemed to have attained his majority when he 
shall have completed his age of twenty-one years and not before. 

Subject as aforesaid, every other person domiciled in British India shall 
be deemed to have attained his majority when he shall have completed his age 
of eighteen years and not before . 

• 4. In computing the age of any person, the day on which he was bom is to 

be included as a whole day, and he shall be deemed to 
A^e of majority how attained majority, if he falls within the first 

compute • paragraph of section 3, at the beginning of the twenty- 

first anniversary of that day, and if he falls within the second paragraph of 
section 3, at the beginning of the 18th anniversary of that day. 

Illustramns» 

(a) Z is bom iu British Uudia on the fii’st day of January, 1850, and has a British 
Indian domicile. A guardian of his person is appointed by a Court of Justice. Z attains 
majority at the first moment of the first day of January, 1871. 

(&) ^ is born lu British India on the twenty-ninth day of February, 1852, and has a 
Biitish Indian domicile. A guardian of his property is appointed by a Court of) Justice. Z 
attains majority at the first moment of the twenty-eighth day of Februaiy, 1873. ^ 

(c) Z is born on the first day of January, 1850. He acquires a domicile in British 
India. No guardian is appointed of his person or property by any Court of Justice, nor is 
he under the jurisdiction of any Court of Wards. Z attains majority at the} first moment of 
the first day of January, 1868. 

THE MARRIAGE VALIDATION ACT (II OF 1892). ^ 


Year. No. 


Amendments. 


1892 II The Marriage Validation Act. Repealed in part. Act X of 1914. 

\2^th Jmuary, 1892. 

An Act to validate certain marriages solemnized under Fart VI of the Indian 
Christian Mamage Act, 1872. 

Whereas provision is made in Part VI of the Indian Christian Marriage 
Act, 1872, for the solemnization of marriages between persons of whom both 
are Native Christians, but not of marriages between persons of whom one only 
is a Native Christian; 

And whereas persons licensed under section 9 of the said Act have in 
divers parts of British India, through ignorance of the law, permitted marriages 
to be solemnized in their presence under the said part between persons of whom 
one is a Native Christian and the other is not a Native Christian; 

And whereas it is expedient that such marriages, having been solemniz- 
ed in good faith, should be validated; It is hereby enacted as follows — 

LEG. REF. (2). Once a guardian is appointed a minor 

liSee now Act X X X IX of 1925. does not attain majority till tbe completion 

2 Short title: Marriage Validation of 21 years even if tbe guardian is discharg- 

Act, 1892’'. See tbe Indian Short Titles ed before tbe minor is 18 years of age* Per 

Act (XIV of 1897), mfra. Das, J. — Ail order appointing a guardian is 

not evidence of bis age. 5 Pat-L.J. 460=r 

cancelled by an appellate Court, tbe^e Is in 57 1. 0. 333=1921 P, 69. A Muslim girl wbo 
f wt ^ valid appointment at all and tbe age bas attained ber puberty, is competent to sue 
of n^jority m sucb cases is 18 and not 21. for dissolution of her marriage without a 
14 I.C. 3pi;=15 O.C. 153. But see 6 next friend although she is below the age of 
PX.J.^25f3|p?1921 P. 166 (2) infra. Once a majority prescribed under S. 3 of the Act- 
gtmrdian age of the majo- To institute a suit for dissolution of mar- 

rity of , tl^'mii^^u and the mera riage is clearly ''to act in the matter of 

fact that the 'Osri^^te .of guardianship ia marriage'^ within the meaning of S. 2. .50 
subsequently cancelled medces no difference. C.W.N. 689. 

61 I.O, 807=6 P..L.J. 273=1921 P. 166 
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Validation of records 
II regular marriages. 


1. \Commencemeni Bep, 'by the Eepealmg and Amending Act (X of 
1914 ). 

2. In this Act the expression “Native Chris- 
Oefimtions. tiau’’ has the same meaning as in the Indian Chris- 

tian Marriage Act, 1872. 

3. All marriages which have already been solemnized under Part VI of 

the Indian Christian Marriage Act, 1872, between 
Validation of irregular p^^gons of whom one only was a Native Christian, 
marriages. be as good and valid in law as if such marriages 

had been solemnized between persons of whom both were Native Christians ; 

Provided that nothing in this section shall apply to any marriage which 
had been judicially declared to be null and void, or to any case where either of 
the paities has, since the solemnization of such marriage and prior to the com- 
mencement of this Act, contracted a valid marriage. 

4. Certificates of marriages which are declared by the last foregoing sec- 
tion to be good and valid in law, and register-books, 
and certified copies of true and duly authenticated 
extracts therefrom, deposited in compliance with the 

law for the time being in force, in so far as the register-books and extracts 
relate to such marriages as aforesaid, shall be received as evidence of such 
marriages as if such marriages had been solemnized between persons of whom 
both were Native Christians. 

5. Eeferences in this Act to the Indian Christian Marriage Act, 1872, 
Application of Act to shall, SO far as may be requisite, be construed as 

marriages undei Act V of applying also to the corresponding portions of the 
1865. Indian Marriage Act, 1865.^ 

6. If any person licensed under section 9 of the said Act to grant certi- 

ficates of marriage between Native Christians shall at 
Penalty for selemnizing after the commencement of this Act solem- 

inegu ar marriages. affect to solemnize any marriage under Part 

VI of the said Act or grant any such certificate as therein mentioned, knowing 
that one of the parties to such marriage or affected marriage was at the date of 
such solemnization not a Christian, he shall be liable to have his licence cancelled, 
and in addition thereto he shall be deemed to have been guilty of an offence 
prohibited by section 73 of the said Act, and shall be puni^able accordingly. 


THE MARRIED WOMEN’S PROPERTY ACT (III OF 1874 ). 2 


Year. 

No. 

Short title. 

Amendments. 

1874 

Ill 

The Married Women's Pro- 
perty Act. 

Repealed in part XII of 1876 ; Vi of 
1888, S.9; XII of 1891; XXXIX of 
1925. 

Amended, XXXVIII of 1920 ; XIH 
of 1923 : XVIII of 1927; XXI of 1929. 

[24tA Febrvary, 1814. 

An Act to explain <md amend the km relating to certam married women, and for 
other purposes. 

Whereas it is expedient to make sudi provision as hereinafter appears 


IrEGhf BEP. V, p. 457; for proceedlaga ia OonxLcil, see 

1 Repealed (except as to Htiaiti^ Settle- Extra Supplexaents, dated 9iid August 

meats) by Act XV of 1872. a^d 6th September, 1873, reepectlvdy, pp. 0 

2por ^the Statement of Objeeti and and 12; and ibid,, 1874, Snpplemg&tj p. 
Reasons, see Go^ette of India, 1873, Pt- 230. 
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^ ^ , for th.e enjoyment of wages and earnings by women 

married before tbe first day of January, 1866, and 
for insurances on lives by pei^sons married before or after that day: 

And whereas by the Indian Succession Act, 1865, section 4, it is enacted 
that no person shall by marriage acquire any interest in the property of the 
person whom he or she marries, nor become incapablfe of doing any act in respect 
of his or her own property, which he or she could have done, if unmarried : 

And 'whereas by force of the said Act all women to whose marriages 
it applies are absolute owners of all property vested in, or acquired by, them, 
and their husbands do not by their marriage acquire any interest in such pro- 
perty, but the said Act does not protect such husbands from liabilities on account 
of the debts of their wives contracted before mariiage, and does not expressly 
provide for the enforcement of claims by or against such wives: 

It is hereby enacted as follows: — 

— Preliminary. 

Q, 1 . This Act may be called The Married 

bnoxt title- Women’s Property Act, 1874 . 

j 2. It extends to the whole of British India, apd, 

Extent and application. SO far as regards ^[British subjects, to all Indian 

States] , 

But nothing herein contained applies to any married woman who at the 
time of her marriage professed the Hlindu, Muhammadan, Buddhist, Sikh or 
Jaina religion, or whose husband, at the time of such marriage, professed any 
of those religions. 

And the ^[Provincial Government] may from time to time, by order, 
either retrospectively from the passing of this Act or prospectively, exempt 
from the operation of all or any of the provisions of this Act the members of 
any race, sect or tribe, or part of a race, sect or tribe, to whom ® [it] may consider 
it impossible or inexpedient to apply such provisions. 

The ^[Provincial Government] may also revoke any such order, but not 
so that the revocation shall have any retrospective effect. 

AH orders and revocations under this section shall be published in the 
Official Gazette. 


Short title- 


3. [Commenoement .'\ Bep, ly the BepeaHing Act {XII of 1876). 

11. — Married Women’s Wages and Earnings. 

The wages and earnings of any married 
Maxned womb's earn- ^Q22ian acquired or gained by her after the passing of 
SSeW- ^ separate employment, occupation or trade 

^ carried on by her and not by her husband. 


LEa. REF. 

1 Substituted by A.O., 1937, for ‘'subjects 
of Her Majesty to the doudnioiis of Princes 
and States in India in alliance with Her 
Majesty’ 

2 Substituted by A.O., 1937, for ^‘Local 
G-overnment” which was substituted for 
‘^Governor-General in Council'^ by Act 
XXXTEII of 1920, S. 2 and Sch. I- 

3 Substituted by A.O., 1937, for ‘‘he’’- 

•^liast para, omitted by Act XXXIX of 

1925, S. 392 and Sch. IX. 

5 Cf. the Married Women’s Property 
Act, 187q (33 & 34 Viet-, c. 93), S. 1, 
now repe^eA hy the Married Women’s Pro- 
perly Act, 1883i (45 & 46 Viet-, e. 75). 

Seo* 1: — ^7he M^md 


Women’s Property Act whether not applica- 
ble to Hindus. See 35 M. 162=10 I.O. 263. 
But See also 37 B. 471=15 Bdm.Ii.E. 320; 
25 M.L.J. 65=37 M. 483 (F-B^ nor to 
contracts made before the Act- 13 Km.L.R. 
383=22 W.R. 175. Act applies to persons 
having an English as weU as those having an 
Indian domicile. 12 0. 522; 4 C. 140- Ap- 
plicability to Buddhists- See 20 C.L.JT, 44 
1=18 O.W.NT. 1335. 

Secs, 2 and 6. — [iSfee also cases cited 
under S. 6] S. 6 applies to a policy of 
insurance effected by a Hiudu male for the 
benefit of his wife or his children or of his 
wife and children or any of them. Ote words 
^‘for the benefit of his wife or his wife and 
children or any of them.” mean ^‘foi the 
benefit of his wife or of his c^pldren or imy 
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and also any money or other property m acquired by her through the 
exercise of any literary, artistic or scientific skill, 

and all savings from and investments of such wages, earnings and pro- 
perty. 


shall be deemed to be her separate property, and her receipts alone shall 
be good discharges for such wages, earnings and property. 

IIL — Insurance hy Wives and Eusl)ands\ 

^5. Any married woman may effect a policy of insurance on her own 
behalf and independently of her husband; and the 
Mamed women may benefit thereof, if expressed on the face 

poicj 0 insurance. effected, shall enure as her separate 

property, and the contract evidenced by such policy shall be as valid as if made 
with an unmarried woman. 

^6. ®rfl)] A policy of insurance effected by any married man on his own 
life, and expressed on the face of it to be for the 
benefit of his wife, or of his wife and children, or 
any of them, shall enure and be deemed to be a trust 
for the benefit of his wife, or of his wife and children, or any of them, accord- 
ing to the interest so expressed, and shall not, so long as any object of the 
trust remains, be subject to the control of the husband, or to his creditors, or 
form part of his estate . 


effect 


Tiismauce by husband for 
benefit of wife. 


UEGr, REP. 

'^Of. the Married Women Property 
Act, 1870 ((33 & 34 Yict., c. 93), R. 10, 
para. 1. 

^Cf. tbe Married Women’s Property 
Act, 1870 (33 & 34 Yict., c. 93), 87 10, 
para. 2. 

sRe-numbered by S. 2 of Act XII t of 
1928. 

of them ” ^‘Married woman” in S. 2 does 
not apply to a daughter of the assured, even 
if she 5s mauied 37 M. 483=25 M L J. 
65 rp.B.). 

Sec 6. — [See also eases cited under Ss. 

1 and 2, supra.] S. 2 of Act XIH of 1923 
declaies ihat +hG provisions of S. 6 of the 
Mairied Women’s P>*operty Act of 1874 
*ahall apply in the ease of any policy effected 
bv any Hindu in Madras after 31st Hecem- 
ber. 1913. It does not further enact that 
they shall not apply to policies effected be- 
fore that date Those policies are ffovem- 
ed by the old Act. 52 M. 936= 1929 M. 
825=57 M.L.J. 793 The Act does not 
apply to Hindus. A Hindu wife cannot 
claim the benefit of its provision, 37 B. 
471=19 I.O. 736=15 Bom.L.R. 320. (Se^ 
also cases cited under S. 1, supra.) S. 6 
does not apply to a policy of assurance <=‘f- 
fected by a Hindu on his own life for the 
boiiefil of his wife and children, aud the 
money due on it forms part of the estate of 
the deceased available for payment of his 
debts 20 C.L.J. 44=18 C.W.H. 1335=25 
I C. 220 But see also 35 M. 162; 37 B. 
471; 25 M.L J. 65=37 M. 483 (F.B.). 
Life insurance policy — Wife’s claim as 
nominee of deceased husband. See 1928 
0. 518=114 I.O. 658. The Act does 
not apply to Hindus . The Govemor- 
General in Oonncil has no power to exempt 


the Hindu, Mahomedan and Buddhist com- 
munities from the operation of the Act. 18 
C W.IST. 1335=20 O.L.J. 44. Act does not 
apply wheie a wife claims to recover the 
money due to her under a policy of life 
insurance as the nominee of her deceased 
husband. 1928 C. 518=47 O.L.J. 587=32 
O.W.N. 634=55 0. 1315. Where a Hindu 
male insured his life ^*for the benefit 
of his wife and children” and died 
leaving a daughter, heldy that S. 6 crea- 
tes a trust in favour of the daughter and the 
amount of the policy is not available to tbe 
Cl editors, but in cases contemplated by S. 6 
the beneficial ies have no cause of a^’tion 
apart from the Act. 25 M.L.J. 65=37 M. 
483 (F.B.). But See 20 C.L.J. 44, supra. 
In order to constitute a trust *'foT the benefit 
of the wife^’ within the meaning of S. 6 of 
the Mariied Women’s Property Act. it is 
not necessary that the words ^^for the bene- 
fit of the wife^^ or other words equivalent 
thereto should appes^ in the policy o-? in- 
surance. If on a reading of the words used 
in the policy, it appears that the assured has 
intended, in the event of his death, that the 
policy should euure for the benefit of his 
wife, then the policy may be deemed fo be 
for her benefit. 55 M. 171'=1932 M 220= 
62 M.L.J. 111. The word '<poHcy” ^n 6 
means a document or documents evile'^’cing 
the contract between ^he parties and consti- 
tuting the policy. If the document known 
as the '^policy” stands alone, and do«« no^* 
incorporate in it any other document, only 
the ^ ^policy” can be looked at, but if it ex- 
pressly incorporates another document, e^cr.t 
where the policy contains a provision mak- 
ing the pioposal and declaration of the as- 
sured part of the policy then such proposal 
or other document must be deemed and 
treated as part of the polcy of insurance- 
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■When the sum secured by the policy becomes payable, it shall, unless 
special trustees are duly appointed to receive and hold the same, be paid to the 
Official Trustee of the in which the office at which the insurance 

was effected is situate, and shall be received and held by him upon the trusts 


expressed in the policy, or such of them 
LEO. REE. 

1 Substituted by A.O., 1937, for Presi- 
dency 

The Court must therefore iu such a case 
look to iihe proposal or declaration also to 
discover to ^whom the insurance money is 
payable in a case when the policy^’ proper 
does not itself contain any words indicav- 
ing to whom the money shall be paid. I.L. 
R. (1938) Mad. 909=1938 Mad. 004= 
(1938) 2 M.L.J. 22 (E.B.). 

Life Insurance Pomcy— Benefit reserve 

m FOR WIFE — ^SuiT TO ENFOROI^r— EORl^-. — 

The plaintiff ^s husband had insured his life 
foi her benefit with a certain company at 
Calcutta. business of the said company 
was subsequently taken over by the defen- 
dant company. The insured subsequently 
obtained a loan from the defendants and he 
later on surrendered his policy on receipt 
of a Certain amount. After her husband’s 
death the plaintiff sued to recover the insur- 
ance amount on the ground that a trust had 
been created in her favour. She stated 
that the Official Trustee had refused to 
move in the matter nnless she furnished 
funds. Meld, that the contract having been 
completed in Calcutta, the proper person to 
sue was the Official Trustee of Bengal . 
Meld, fwrthef, S. 59 of the Trusts Act had 
no application because it was not ‘shown that 
the execution of the trust had become im- 
practicable or that the Official Trustee had 
disclaimed trusteeship. 57 M. 536=1934 
M. 264=66 M.L.jr. 667. Before S. 6 (1) 
can apply to an insurance policy, the policy 
must be ^'expressed on the face of it to be 
for the benefit of his wife”. A mere assign- 
ment of a policy in favour of the wife does 
not bring the policy within the terms of S. 6 
(1) of the Act. There must be a declara- 
tion expressly incorporated in the policy to 
the effect that the policy was for the benefit 
of the wife of the assured, to bring Tdfhin 
the purview of S. 6 (1). I.L.R. (1946) 

Ear. 154. 

Insurance money payable to assured — 
Trust — Attachability in execution. 
— S. 6 applies to Mahomedans and would 
govern a policy effected by a Mahomedan 
male on his own life for the benefit of his 
children. A trust is therefore created in 
favour of the person or persons for whose 
benefit the policy is effected though the 
interest taken by them is contingent* Such 
interest may be transferred and may also be 
released by tjie beneficiaries as it is not in 
the nature of a mere right to sue. The 
effect of such release is to revoke the trust. 


as are then existing. 

54 L.W. 544=1942 Mad. 136=(1941) 2 M. 

L. J. 740. Where a policy of life assurance 
is expressed to he for the benefit of and to 
be payable to the assured or his wife if 
the assured predeceased his wife, no trust is 
created in favour of ihe wife at once. 
There is no vested interest in the wife >xn- 
til the happening of the event contemplate*! 
by the policy, namely, the death of the hus- 
band. The latter during his lifetime is not 
fettered by any trust in favour of his wife, 
as the trust would arise only on Ms death; 
and an assignment of the policy by him to a 
stranger during his lifetime is valid and en- 
forceable against the wife on the death of 
the assuied. 45 L. W. 480=(1937) 1 

M. L.J. 786=1987 Mad. 645. Beo aho 
I.L.R. (1946) Kar. 154. The circumstance 
that the benefit to the wife under a poliev 
of insurance effected by the husband is of a 
contingent character, i.e., depending on her 
surviving her husband if he died before the 
named date mentioned in the policy, does 
not prevent it from being a benefit under S. 
6 of this Act. There will therefore arise 
a trust in favour of the wife under 
S. 6. I.LR. (1937) M. 990=1937 M. 
W. M. 303=1937 Mad. 571=45 L. 
W. 616. An endowment policy on the life 
of the husband which nominates the wife to 
receive the amount payable in the event of 
the husband’s death, falls within S. 6 of 
the Act, and creates a trust in favour of the 
wife. The fact that the wife’s interest 5s 
rendered contingent by special provision in 
the nomination does not prevent or affect 
the creation of a valid trust. I. L. R. 
(1940) 1 Oal 64=44 O.W.M. 218=1940 
Cal. 217. Where the money usder a policy 
of insurance is made payable to ^^self or 
wife,'’ the words ^^self or wife’' can be 
construed to mean that Ihe policy is to be 
for the benefit of the assured or in the 
event of his death, before the policy matu- 
res, it is to be for the benefit of Ms wife. 
That is the only reasonable interpretation to 
be placed upon the words ^^self or wife”; 
there is therefore a trust created in favour 
of the wife of the assured in the event of 
the assured dying before the policy matures. 
And there can be a contingent trust under 
S. 6 of the Act. I.L.R. (1938) Mad. 909 
=1938 Mad. 604=(1938) 2 M.L.J, 22 (E. 
E.). Where a policy of Hfe insurance ef- 
fected by a person contained a statement 
that the amount due thereon should be paid 
to the assured at the expiry of the^ period 
of 15 years, or to Ms wife on the death of 
the assured if earlier, the policy must be 
taken to be for the benefit Of the wife of 
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And in reference to sneli sum lie shall stand in the same position in all 
respects as if he had been duly appointed trustee thereof by a High Court, under 
Act No. XVII of 1864 "^[io comtitufe an Office of Offiidal Trustee], section 10. 

Nothing herein contained shall operate to destroy or impede the right of 
any creditor to be paid out of the proceeds of any policy of assurance which 
may have been effected with intent to defraud creditors. 

®[(2) Notwithstanding anything contained in section 2, the provisions of 
sub-section (1) shall apply in the case of any policy of insurance such as is 
referred to therein which is effected by any Hindu, Muhammadan, Sikh or Jain, 
in Madras, after the thirty-first day of December, 1913, or in any other part of 
British India, after the first day of April, 1923 : 

Provided that nothing herein contained shall affect any right or liability 
which has accrued or been incurred under any decree of a competent Court pass- 


e d before the first day of April, 1923.] 

LEG. REE. 

* See tiow file Official Trustees Act (II of 
1913). 

siuspitefi by Act ^HI of 1928, S. g. 

flic assured, although the vgrba 
^^fiie policy is for the benefit of the wife” 
are not to be found in the policy. A trust 
in favour of the wife attaches itself to the 
policy under S. 6 from the very moment of 
its birth, although the wife is not entitled 
to claim anything under the policy unless 
and until the event referred to in the policy 
happens It is not open to a creditor of 
the assured to treat it as the property of 
the assured. I.L.R. (1938) Mad. 867= 
1938 Mad 413=(1938) 1 M.L.J. ^ 281. 
Where there is no mention in the policy ifi 
self that it was for the benefit of the wife 
and children but theie is a statement in the 
pi oposal form that the object of file policy 
was for family provision, such statement 
is not sufficient to bring the policy within 
the ambit of S. 6. Most married men 
taking oni insurance policies on their lives 
payable only at death do so with file intention 
of making provision for their family, but it 
does not follow that they intend to divest 
themselves of all inteiest in the policy and 
to create an irrevocable trust in favour of 
the wife or children. I L.R. (1940) Nag. 
509=1938 Nag. 321. A policy of life 
assurance contained the words the 

person or persons legally entitled thereto’* 
against the column in file policy headed ^|to 
whom payable ” The object of the policy 
as stated in the application by the assured 
was ''for the maintenance of the family.** 
Meld, that no trust was created in favour of 
the wife and children of the assured in 
respect of the amount payable under the 
policy as the requirements of the section had 
not been fulflledj that the word "family** in 
lilie application was much wider than the 
words "wife and children**, who alone, under 
S. 6 of this Act, could be the proper objects 
of the trust; that the policy alone 
and not the application for the issue 
of the policy was file document to be looked 
at for purposes of the Actj and that conse- 


quently the amount due under file policy 
could be attached after the death of the 
assured for a debt due by Hm. 1986 M. 635 
=71 M.Ir.J, 39. The sum payable under an 
insurance policy was payable at death or at 
fifty-five to the insured, but in the event of his 
death before his wife, it was to go to the wife* 
and failing his wife, to the insured, his exe* 
cutors etc. The insured having died before 
he reached fifty'fivei MM that the policy 
formed part of his estate, and the amount 
could be attached in execution of a decree 
against the deceased. 58 B. 513=36 Bom. 
L R. 608=1934 B. 296. 

Official Trustee. — S. 6 does not at all 
leauire as a condition precedent to the crea- 
tion of a trust in favour of the wife 
that the money should be made pay- 
able to the Official Trustee* The object of 
the section is to create a valid trust in res- 
pect of the policy moneys without any trust 
deed or any other document being executed 
either in favour of the beneficiary or in 
favour of a trustee and without any trustee 
being nominated. The fact that the insured 
lias not named a trustee whether such trus- 
tee be the Official Trustee or not is no 
ground for holding that the money made 
payable to a wife is not for her benefit* 32 
S L.R. 138=1938 Sind 20, Under S. 6 (1), 
para. 2 of the Act the Official Trustee, un- 
less other trustees are appointed, is the per- 
son to receive the proceeds of an insurance 
policy and he is bound to hold it upon the 
trusts created. I.L.B. (1939) 2 Cal. 526 
=1940 Cal 169. The 0:fficial Trustee, meifc- 
tioned in S. 6 of the Act is not the legal 
person referred to in the Official Trustees 
Act of 1913, who is a corporation sole* The 
Official Trustee referred to in S. 6, who was 
appointed under the provisions of S 10 of 
the Act, XVH of 1864, has altogether dis- 
appeared. That Office no longer exists and 
to that extent the provisions of S. 6 of fiiis 
Act cannot he put into operation. The re- 
sult is that to enforce the provisions of that 
section with regard to any policy which is 
issued under it, trustees must he appointed 
either by deed executed, by the husband in 
Ms lifetime, or by file Court under the 
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jy . — Legal Proceedings iy Md against Married Women. 

^7. A married woman may maintain a suit in her own name for the reco- 

^ , very of property of any description which, by force 

1 Indian Succession Act, 1865, or of this 

eg p ee g . separate property; and she shall have, in 

her own name, the same remedies, both civil and criminal, against all persons, 
for the protection and security of such property, as if she were unmarried, and 
she shall be liable to such suits, processes, and orders in respect of such p(ro- 
perty as she would be liable to if she were unmarried. 

8. If a married woman (whether married before or after the first day of 
January, 1866), possesses separate property, and if 
Wife s Habiiity for post- person enters into a contract with her with refer- 
nup la e s. property, or on the faith that her obliga- 

tion arising out of such contract vrill be satisfied out of her separate property, 
such person shall be entitled to sue her, and, to the extent of her separate pro- 
perty, to recover against her whatever he might have recovered in such suit had 
she been unmarried at the date of the contract and continued unmarried at the 
execuiion of the decree: 

^[Provided that nothing herein contained shall — 

(а) entitle such person to recover anything by attachment and sale or 
otherwise out of any property which has been transferred to a woman or for 
her benefit on condition that she shall have no power during her marriage, to 
transfer or charge the same or her beneficial interest therein, or 

(б) affect the liability of a husband for debts contracted by his wife’s 
agency expressed or implied.] 

V — Husland^s liahiUty for Wife*s debts. 

®9. A husband married after the thirty-first day of December, 1865, shall 
"^ot, by Teason only of such marriage, be liable to the 

antP-miiDfM Lhfs contracted before marriage, but the 

^fe antenuptial debts. 


LEG. BEE. 

IC/. the Married Women’s Property 
Act, 1870 (33 and 34 Viet , e. 93), S. 11 
repealed by Act, 1882 (45 and 46 Vlct., e. 
75). 

2 Substituted by Act XXI of 1929, S. 2 
for old proviso which stood as follows: 
''Provided that nothing herein contained 
shall affect the liability of a husband foi 
debts contracted by his wife’s agency, ex- 
press or implied [or render a married woman 
liable to arrest or to imprisonment in exe- 
cution of a decree]”. The words in brackets 
omitted by Act VI of 1888, S. 9. 

SC/, the Married Women’s Property Act, 
1870 (33 and 34 Viet., c. 93), S. 12. 


powers which it has to appoint trustees 
under the Indian Trasts Act. It is not, 
therefore, necessary to appoint the Official 
Trustee, that is to say, the holder of the 
Office created under the provisions of the 
Official Trustees Act of 1913. N'or is it 
necessary for the Court to appoint more 
than one trustee, as there is nothing in the 
Act providing that any number of trustees 
must be appointed. 41 O.W.N. 517=I.L. 
B. (1937) 2 Cal. 67=1937 Cal. 379. See 
also I.L.B. (1939) 2 Cal. 526=1940 Cal. 
169. 


(Section as amended in 1923), S. 6 (2); 
Construction and scope — ^Policies effected 
BEFORE 1913. — S 6 as amended in 1923 would 
apply to a policy effected before 1913. Sub- 
S (2) of S. 6 which was added by the 
amending Act of 1923 cannot be constmed 
as a dedal atory enactment declaring what 
the previous law was, and therefore from 
the positive natuie of the enactment that 
from a particular date the Act should apply, 
it does not arise by necessary implication 
that the Act would not apply to a policy 
effected befoie that date. 54 L.W. 544= 
(1941) 2 M L J. 740=1942 Mad. 136. 

Sec, 7. See 1 C. 285; 4 C. 140; 30 M. 
378; 18 M. 19; 10 C.L.B, 536. 

Sec. eSee 11 B. 348. Under S. 8 
apart altogether from the proviso introduced 
by S . 2 of Act XXI of 1929, before a creditor 
can obtain a decree against a married woman 
on her contiaets much moie has to be done 
than mere proof of the contract and breach. 
The question in each ease is whether the 
contract of the married woman was at aU 
covered by the operative part of the sec- 
tion. I.L.B. (1938) 2 Cal. 233=42 O.W. 
N. 577=1938 Cal. 486. Under the Proviso 
to S. 8, a contract entered into with a mar- 
ried woman after April, 1930, cannot ope- 
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extent of her separate property, be liable to satisfy such debts as if she had 
continued unmarried: 

Provided that nothing contained in this section shall invali- 

date any contract into which a husband may, before 
Pro^so. the passing of this Act, have entered in consideration 

of his wife’s ante-nuptial debts. 

^lyi—Bushand's Udbiliiy for Wife's Ireach of trust or devastation. 

10 . Where a woman is a trustee, executrix or administratrix, either 
before or after marriage, her husband shall not, un- 
Bxtent of husband habi [ess he acts or intermeddles in the trust or adminis- 
lity for -wife's breach of tration, be liable for any breach of trust committed by 
trust of de-vastation. misapplication, loss or damage to the 

estate of the deceased caused or made by her, or for any loss to such estate 
arising from her neglect to get in any part of the property of the deceased . ] 


INDIAN MARINE ACT. 

\ Re pealed hy fJie Indian Navy Ihscipline Act\y^ XXXTV of 1934.] 

THE MEASURES OF LENGTH ACT (II OF 1889). 

[Amended ly Act XXTV of 1934.] 

[15tk February, 1889. 

An Act to declare the Imperial standard yard for the JJrdted Kwgdom to he 
the legal standard measure of length in British India. 

Whereas it is expedient to declare the Imperial standard yard lor the 
United Kingdom to be the legal standard measure of length in British India : It 
is hereby enacted as follows: — 

Title, extent and com- 1. (1) This Act may be called The Measures 

mencement. OF LENGTH ACT,^ 1889 . ^ 

( 2 ) It extends to the whole of British India ; and 

(3) It shall come into force on such day^ as the Central Government may 
appoint in this behalf. 

2 . The Imperial standard yard for the United Kingdom slmll he the legal 

standard measure of length in British India and he 
Standard yard standard yard. 

3 . A copy, approved^ by the ‘^[Provincial Government] of the imperial 

. . standard for determining the length of the imperial 
Measure for deteinuumg ^ard for the United Kingdom shall be kept 

leugtli of standard yard. SfProvinceT aS 

the ^[Provincial Government] may prescribe,® and shall be the standard for de- 
termining the length of the standard yard : ^ 

^[Provided that, until action is taken by the Provincial Government under 
this section, the copy of the imperial standard yard app^ved by 
Government before the commencement of Pa rt III of the Government of India 

GleBl. Stat. 1^- & 0., Tol. TL. 

7 Inserted by A.O., 1937. 

late against separate property settled iipon 
her without power of anticipatioii 
such settlement was prior to 19*0 • 

N. 577 The proviso added to S. 5 saves 
the effect of restraint. But the effective 
uro visions of the Act have not been 
42 O.W.N. 577=I.LB. (1938) 2 Cal. 233. 


LEG. REE. 

iThe words ^'affect any suit instituted 
before the passing of this Act, nor’* omitted 
by Act XII of 1891. 

2 Inserted by Act XYIII of 1927, S. 3 
^ Came into force on 15th June, 1889, 

4 Substituted for ^Governor-General 
Council’ by A.O., 1937. 

6 Substituf ed for 'Town of Calcutta 


in 


by 


ibid. 


6 Eor notification prescribing such a place, 
G. C. M .— 466 
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aociiracy of 
<*tures . 


certified mea- 


Act, 1935, and kept in the place within the limits of the Town of Calcutta 
prescribed before that date by the Central Government, shall be the standard for 
determining the length of the standard yard in each Province.] 

4. One-third part of the standard yard shall be called a standard foot, and 

one-thirty-sixth part of such a yard shall be called a 
Standard foot and inch, gt^ndard inch. 

5. Any measure having stamped thereon or affixed thereto a certificate 
purporting to be made ^ [before the first day of April, 

Presumption in favour of under the authority of any Government in 

British India or on or after that date under the auth- 
ority of the Provincial Government] and stating that 
the measure is of the length of the standard yard or that a measure marked 
thereon as a foot or inch is of the lentgh of the standard foot or standard inch, 
as the case may be, shall, when produced before any Court by any public secant 
having charge of the measure in pursuance of any direction, published in an 
official Gazette ^[by order of the Provincial Government] . or by any person act- 
ing under the general or special authority of such a public servant, be deemed 
to be correct until its inaccuracy is proved. 

6 . A public servant having in pursuance of such a direction charge of 

such a measure as is mentioned in the last foregoing 
iMspectioM of certified gg^tion shall allow any person to inspect it free of 
measures y le pu e. ^harsfe at all reasonable times and to compare there 

with or with any measure marked thereon any measure which such person may 
have in his possession. 

7. There shall be kept by the Commissioner of Police in the Town of 

Calcutta under section 55 of the Calcutta Police Act, 
1866, * I by the Commissioner of Police 

in the City of Madras under section 32 of the Madras 
Citv Police Act, 1888, by the Municipal Commisaioner 
in the Citv of Bombay under section 418 of the City 

of Bombay Municinal Act, 1888 and by the District Magistrate under section 
20 of Bea:ulation XII of 1827 of the Bomhav Code, such certified measures of 
the standard yard, standard foot and standard inch as are mentioned in section 5. 


Terfifipd measures to be 
^ept by authorities required 
by existing: enactments to 
heep measures of lengftb. 


THE INDIAN MEDICAL COUNCIL ACT (XXVII OP 1933), 


Year. 

No. 

Short title. 1 

1 Amendment. 

1933 1 

XXVII 

The Indian Medical Council Act, 1933. 

Amendecl “by Act's V of 1934 



anH XXXVT of 1947. 


[23iyi September, 1933, 

An Act to constitute a Medical Council in India. 

Whereas it is expedient to constitute a Medical Council in India in order 
to establish a uniform minimum standard of higher qualifications in medicine 
for all provinces ; It is hereby enacted as follows : — 

Short title, extent and 1. (1) This Act may be called The Indian 

coanmeneement. Medioal Council Act, 1933. 

f2) It extends to the whole of British India. 

(3i) It shall come into force on such date as the Central Government 
mayC by notification in the Official Gazette, appoint. 

REE, 

1 Substituted by A.O., 1937. 


2 Omitted by Act XXIV of 1934. 
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Definitions. 


2 . In this Act, unless there is anything repug- 
nant in the subject or context, — 

^ (a) ^[‘‘British Indian University” means any university in British India 
established by an Indian law and having a medical faculty] ; 

(b) ‘'the Council’ means the Medical Council of India constituted under 
this Act; 

(c) ^ “medical institution” means any institution, within or without British 
India, which grants decrees, diplomas or licences in medicine; 

(d) “medicine” means modern scientific medicine and includes surgery 
and obstetics, but does not include veterinary medicine and surgery; 

(e) “Provincial Medical Council” means a medical council constituted 
under an Act of ^[a local or Provincial Legislature] to regulate the registration 
of medical practitioners ; 

(/) “Provincial Medical Register” means a register maintained under an 
Act of ^[a Local or Provincial Legislature’] to regulate the registration of medi- 
cal practitioners; 

{g) “recognised medical qualification” means any of the medical qualifi- 
cations included in the First and Second Schedules; and 

(Ji) “Regulation” means a Regulation made under section 18. 

3. (1) The Cfentral Government shall cause 
position of the Council. * constituted a Council consisting of the following 

members, namely : — 

(a) one member from each 6ovemor*s province, to be nominated by 
®fthe Central Government] ; 

(b) one member from each British Indian University, to be elected by the 

members of the Senate of the University’' (or ^fin ease the University has no 
Senate bv the members of the Court] ^ 

from amongst the members of the medical faculty of the university ; 5 

(c) one member from each province where a Provincial Medical Register 
IS maintained, to be elected from amongst themselves by persons enrolled on the 
Register who possess recognised medical qualifications or medical qualifications 
granted by a British Indian University ; and 


(d) members to be nominated by the Central Government. 

(2) The President of the Council shall be elected by the members of the 
Council from amongst themselves : 

Provided that for four years from the first constitution of the Council 
the President shall be a person nominated by the Central Government who 
shall hold„ ofBee during the pleasure of the Central Government and, where 
he is not already a member, shall be a member of the Council in addition to the 
members prescribed in sub-section (1) , 

( 3 ) No act done by the Council shall be questioned on the ground merely 
of the existence of any vacancy in, or any defect in the constitution of, the 
Council. 


4 - ( 1 ) An election under clause (h) or clause (o') of suh-section (1) of 

section 3 shall be conducted by the Central Gov- 
Mo e 0 e ection. ernment], in such manner as it may think fit. *[* *] 

(2) Where any dispute arises regarding any election to the Council, it 
shall be referred to the "^[Central Government] whose decision shall be final 


LEG-. EEP. 5 Omitted by A.O. 1937. 

^Substituted by A.O., 1937. 6 Substituted by A.O., 1937, for "three”. 

2 Substituted by A.O., 1937, for local 7 Substituted by A.O., 1937, for ^*Local 
legislature ^ ^ . Governmeut * * . 

« Substituj;ed by A.O., 1937, for ‘‘theLocal 8 Words “subject to any instructions the 
Government of the Province”. Governor-General in Council may issue in 

4 Substituted by Act XXXVI of 1947. this behalf omitted by A.O., 1937. 
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5. (1) No person shall he eligible for nomination or election under 

danse Oa) or (6) of snh-section (1) of section (3) 
Eestrietions of Bomina- possesses a recognised medical qualification 

tiiOBs an e ee ons. ^ medical qualification granted by a British Indian 

University. 

(2) No person shall be eligible for nomination under clause (a) of sub- 
section (1) of section 3 unless he resides in the province concerned, and, where 
a Provincial Medical Eegister is maintained in that province, unless he is enrol- 
led on that register. 

(3) No person shall be eligible for election under clause (b) of sub- 
section (1) of section 3 unless he has had at least four years' experience as a 
Professor, Assistant Professor, Lecturer or Eeader in Medical Colleges or 
Schools . 


Taeoirporation 

Ootmcil. 


of tile 


(4) No person may at the same time serve as a member in more than 
one capacity. 

6. The Council so constituted shall be a bodv corporate by the name of 
the Medical Council of India, having perpetual suc- 
cession and a common seal, with newer to acquire and 
hold property both movable and immovable, and to 

contract, and shall by the said name sue and be sued. 

7. '(1) An elected President shall hold office for a term not exceeding five 

rtf vears and not extending beyond the expirv of the 

° term for which he has been nominated or elected to 

be a member of the Council. 

(2) A member, other than a nominated President, shall hold office for 
the term of five years from the date of his nomination or election or until his 
successor shall have been duly nominated or elected, whichever is longer. 

(3) Where the said term of five vears is about to expire in respect of 
any member, his successor may be ^nominated or elected at any time within 
three months before the said term expires, but shall not assume office until 
the said term has expired. 

8 . (1) The Council shall hold its first meeting at such time and place as 
Tvr « 4 : XT, rr -i Eiay be appointed bv the F Central Government! and 
Mee^mgs of Council, thereafter the Conneil shall meet at least once in each 

vear at such time and place as mav he appointed by the Council. 

C2) ITutil otherwise provided by Eegulations, ten members of the Coun- 
cil shall form a quorum, and all the acts of the Council shall be decided by a 
majority of the members present and voting. 


Officers, Oommif-tees and 
Servants of the Oomicil. 


9. (1) The Council shall — 


(a) elect from amongst its members a vice-President ; 

(h) constitute from amongst its members an Executive Committee, and 
such other Committees for general or snecial purposes as the Council deems 
necessary to carry out the purposes of this Act; 

(c) appoint a Secretary, who may also, if deemed expedient, act as 
Treasurer ; 

5 (d) appoint or nominate such other officers and servants as the Council 

deems necessary to carry out the purposes of this Act; 

(e) require and take from the Secretary, or from any other officer or 
servant, such seeuritv for the due performance of his duties as the Council 
deeins necessary: and 

with the previous sanction of the [CentraJ «Gqvernmentl fix the re- 
muneration and allowances to he naid to the President, Vice-President, mem- 
bers, officers and servants of the Council. 

Nolwithstanding anything contained in ' clause (c) of sub-section 
(1), for the four years from the commencement of ‘this Act, the Secretary of 
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Th.e Executive Coirmuttee* 


Ihe Council shall be be a person appointed by the [Central Government], who 
shall hold office during the pleasure of the [Central Government] . 

10. (1) The Executive Committee shall consist of seven members, of 

whom five shall be elected by the Council from 
amongst its members. 

(2) The President and Vice-President of the Council shall be members 
ex officio of the Executive Committee, and shall be President and Vice- 
President, respectively, of that Committee. 

(3) In addition to the powers and duties conferred and imposed upon 
it by this Act, the Executive Committee shall exercise and discharge such 
powers and duties as the Council may confer or impose upon it by any Regula- 
tions which may be made in this behalf . 

^ - 11. (1) The medical qualifications granted by 

quafiaS^r ^i^edical institutions in British India which are includ- 

medieal institutions in ed in the First Schedule shall be recognised medical 
Britisli India. qualifications for the purposes of this Act. 


(2) Any medical institution in British India which grants a medical 
qualification not included in the First Schedule may apply to the [Central 
Government] to have such qualification recognised, and the [Central Govern- 
ment] after consulting the Council, may, by notification in the [Official Gazette] 
amend the First Schedule so as to include such qualification therein. 


(3) Such notification may also direct than an entry shall be made in the 
last column of the First Schedule against scch medical qualification declaring 
that it shall be a recognised medical qualification only when granted after a 
specified date. 


(4) The Council shall, as soon as may be and without application being 
made, make all necessary arrangements for the inspection of the medical courses 
and examinations of the Universities of Patna '< *] and Andhra, and 
shall submit their recommendations to the [Central Government] regarding the 
inclusion in the First Schedule of the medical qualifications granted by these 
Universities . 


12. The medical qualifications granted by medical institutions outside 
T British India which are included in the Second Sehe- 

L recognised medical qualifications for the 


in Second Schedule to be 
recognised. 

Register. 


purposes of this Act, and shall be sufficient qualifica- 
tion for enrolment on any Provincial Medical 


13. (1) At any time during the period of four years after the commence- 

ment of this Act the Council may enter into negotia- 
Transitory arrangements tions with the authority in any State or country out- 
f or ^difying the Second British India which is entrusted by the law of 
® such State or country with the maintenance of a 

register of medical practitioners, for the settling of a scheme of reciprocity for 
the recognition of medical qualifications, and the course of such negotiations 
shall be reported to the [Central Government] along with the decisions of the 
Council to recognise or to refuse to reco^se the medical qualifications proposed 
by such authority for recognition in British India. 

(2) In so far as the decisions of the Council to recognise medical quali- 
fications are accepted by the [Central Government], they shall be embodied in a 
resolution and published in the [Official Gazette], and such resolution shall 


LEGt. BEF. 

1 Word ^‘Eangoon^’ omitted by A.O., 19 S 7 . 
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s])ecify or indicate with snfificieiit accuracy all medical qualifications finally ap- 
proved for recognition in British India : 

Provided that where any such resolution specifies or indicates a medical 
qualification which is not included in the Second Schedule, the [Central Gov- 
enmK^ntJ may, by notification in the [Official Gazette], amend the Second 
Schedule so as to include such qualification therein, and such amendment may 
further direct that such qualification shall be deemed to be a recognised medical 
qualification for the purposes of this Act only when granted after a specified 
(late . 

(3) Within one month before the expiry of the period of four years from 
tlie commencement of this Act, the [Central Government] shall frame a sche- 
dule to include all medical qualifications which have been specified or indicated 
l)y ^[it] in resolutions made under sub-section ( 2 ), and shall publish the said 
schedule in the [Official Gazette], and such scheciule shall be substituted for the 
Second Schedule with effect from the expiry of the said period of four yeais, 
and shall then have force as if it had been enacted in this Act: 

Provided that the [Central Government] shall include in the said sche- 
dule all medical qualifications included in the Second Schedule which wer*e 
granted before the expiry of the said period of four years. 

14. (1) At any time after the expiry of the period of four years after the 

commencement of this Act, the Council may complete 
Permaaeat arrangements or may enter into negotiations with the authority in 
foi modifying the Second gtate or country outside British India which by 
Schedule. State or country is entrusted with 

the maintenance of a register of medical practitioners, for the settling of a 
scheme of reciprocity for the recognition of medical qualifications, and in pur- 
suance of any such scheme the [Central Government] may, by notification in the 
[Official Gazette], amend the Second Schedule so aa to include therein any 
medical qualification which the Council has decided should be recognised. 

(2) Such notification may also direct that an entry shall be made in the 
last column of the First Schedule against such medical qualification declaring 
that it shall be a recognised medical qualification only when granted after a 
specified date. 

(3) The [Central Government], after consultation with the Council, 
may, by notification in the [Official Gazette], amend the Second Schedule by 
airecting that an entry be made therein in respect of any medical qualification 
declaring that it shall be a recognised medical qualification only when granted 
l)efore a specified date. 

(4) Where the Council has refused to recognise any medical qualification 
which has been proposed for recognition by any such authority, that authority 
may apply to the [Central Government], and the [Central Government], after 
considering such application and after consulting the Council, may, by notifi- 
cation in the [Official Gazette], amend the Second Schedule so as to include such 
qualification therein, and the provisions of sub-section ( 2 ) shall apply to such 
notification. 

15. Every medical institution in British India which grants recognised 

medical qualification shall furnish such information 
Power to require iufor- as the Council may from time to time, require as to 
xaat^on as to coyrses of courses of study and examinations to be undergone 
8tu4y aud exainiiiatioiifl. order to obtain such qualification, as to the ages at 
whith such courses of .study and examinations are required to be undergone 


liBG. EBP. 

I Substituted by A.O., 1937, for 
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and such qualification is conferred, and generally as to the requisites for obtain- 
ing such qualification. 

16. (1) The Executive Committee shall appoint such number of medical 

inspectors as it may deem requisite to attend at any 
Inspection of examina- examinations held by medical institutions 

in British India for the purpose of granting recognis- 
ed medical qualifications. 

(2) Inspectors appointed under this section shall not interfere with the 
conduct of any examination, but they shall report to the Executive Committee 
on the sufficiency of every examination which they attend and on any othei* 
matters in regard to which the Executive Committee may require them to 
report. 

(3) The Executive Committee shall forward a copy of any such report to 
the medical institution concerned, and shall also forward a copy, with the re- 
marks of such institution thereon, to the [Central Government] . 

^[16-A. (1) The Council may appoint such number of visitors as it may 

deem requisite to attend at any or all of the examina- 
Visitors at examinations, tions held by medical institutions in British India for 
the purpose of granting recognized medical qualifica- 
tions. 

(2) Any person, whether he is a member of the Council or not, may be 
appointed as a visitor under this section; but a person who is appointed as an 
inspector under section 16 for any examination shall not be appointed as a 
visitor for the same examination. 

(3) Visitors appointed under this section shall not interfere with the con- 
duct of any examination, but they shall report to the President of the Council 
on the sufficiency of every examination which they attend and on any othei* 
matters in regard to which the Council may require them to report. 

(4) The report of a visitor shall be treated as confidential unless in any 
particular case the President of the Council otherwise directs.] 

17. (1) When, upon report by the executive Committee ^[or by a visitor 

of r cogaii- under section 16- A] it appears to the 

0 ec g|Qi- courses of study and examination to 

be gone through in any medical institution in British 
India in order to obtain a recognised medical qualification or that the standards 
of proficiency required from candidates- at any examination held for the pur- 
pose of granting such qualification are not such as to secure to persons holding 
such qualification the knowledge and skill requisite for the efficient practice of 
medicine, the Council shall make a representation to that effect to the [Central 
Government] . 

(2) -Mter considering such representation, the [Central Government] 
may send it to the [Provincial Government] of the province in which the 
medical institution is situated, and the [Provincial Government] shall forward 
it, along with such remarks as it may choose to make, to the medical institution, 
with an intimation of the period within which the medical iastitation may sub- 
mit its explanation to the [Provincial Government]. 

(3) On the receipt of the explanation or, where no explanation is sub- 
mitted within the period fixed, then on the expiry of that period, the [Provincial 
Government] shall make its recommendations to the- [Central Government] . 

(4) The [Central Government], after making such further inquiry, if 

any, a.? ^[it] may think fit, may, by notification in the [Official Gazette], direct 
that an ent:^ shall be made in the First Schedule against the said medical quali- 
fication declaring that it shall be a recognized medical qualffication only yjien 
granted before a specified date. 

LEG. KBP. 

1 Inserted by Act IV of 1^42. 


Withdra*wal 

lion. 


2 Substituted by A.O., 1937, for ^'he^*** 
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18. (1) The Couneil may, with the prevfous sanction of the [Central 

^ , Government], make Eegulations generally to carry 

legula- purposes of this Act, and, without prejudice 

to the generality of this power, such Eegulations may 
pxo^nde for — I 

(a) the management of the property of the Council; 

(h) the summoning and holding of meetings of the Council, the times and 
place where such meetings are to be held, the conduct of business thereat and 
ihe number of members necessary to constitute a qiTorum ; 

(c) the resignation of members of the Council and the filling of casual 
vacancies ; 

(d) the powers and duties of the President and Vice-President; 

(e) the mode of appointment of the Executive Committee and other 
Committees, the summoning and holding of meetings, and the conduct of busi- 
ness of such Committees; 

(/) the tenure of office, and the powers and duties of the Secretary and 
oLhei officers and servants of the Council; 

(g) the appointment, powers, duties and procedure of medical ^[inspec- 
tors and visitors] ; and 

(h) any matter for which under this Act provision may be made by 
Eegulations. 

(2) Until the first Council is constituted under this Act, any Eegulations 
which may be made under sub-section (1) may be made by the [Central Gov- 
ernment] and any Eegulation so made may be altered or rescinded by the 
Council in exercise of its powers under sub-section (1) . 

19. (1) The Council shall furnish such reports 

formation to be fox- minutes, abstracts of its accounts, and 

® mformation to the [Central Government] as 

^[it] may require. 

(2) The [Central Government] may publish, in such manner as ^[it] 
may think fit, any report, copy, abstract or other information furnished to ^ [it] 
under this section or under section 16 . 

20. (1) Whenever it is made to appear to the [Central Government] that 

^ . . 4 s • • the Council is not complying with any of the provi- 

ommissions o inquiry, [Central Government] may refer 

the particulars of the complaint to a Commission of Inquiry consisting of three 
persons, two of whom shall be appointed by the [Central Government] one 
being a Judge of a High Court established by Letters Patent of the Crown, 
and one by the Council; and such Commission shall proceed to inquire in a 
summary manner and to report to the [Central Government] as to the truth of 
the matters charged in the complaint, and in case of any charge of default or 
of improper action being found by the Commission to have been established, 
the Commission shall recommend the remedies, if any, which are in its opinion 
necessary. 

(2) The [Central Government] may require the Council to adopt the 
remedies so recommended within such time as, having regard to the report of 
the Commission, ^[it] may think fit; and if the Council fails to comply with 
any such requirement, the [Central Government] may amend the Eegula- 
tioSiS of the Council, or make such provision or order or tqke such other steps 
seem necessary to give effect to the recommendations of the Commis- 

oW ) 

* A Commission of Inquiry shall have power to administer oaths, to 
enforce the attendance of witnesses and the production of documents, and ^all 


Tim, BEP. 

a Substituted b^r Ajat XV of 


©Substituted by A.O., 1937, for 
* Substituted by A.O., 1937, for 
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iiave all sucli other necessary powers for the purpose of any inquiry, conducted 
by it as are exercised by a Civil Court under the Code of Civil Proce- 
dure, 1908. 

THE PIKST SCHEDULE, 

{See Seciion 11.) 

Becognwd medical qualifications granted hy medical institutions 

in British India, 


Aledical 

Institution. 

Recognised medical qualification. 

Abbreviation 

for 

Registration. 

University o£ 
Allahabad. 

Bachelor of Medicine and Bachelor of Surgery . . 

1 M.B., B.S., All. 

University of 
Bombay. 

University of 
Calcutta, 

Licentiate in Medicine and Surgery 

Bachelor of Medicine and Bachelor of Surgery • 
Doctor of Medicine 

Master of Surgery 

Licentiate in Medicine and Surgery 

Bachelor of Medicine 

Doctor of Medicine 

Master of Surgery 

Master of 0 bstetrics 

f 

L«M*S.. Bom. 
M.B., B.S.. Bom. 
M.D., Bom. 

M.S., Bom. 

L. M.S., Cal. 

M. B., Cal. 

M.D., Cal. 

M.S., Cal. 

M.O., Cal 

University of 
Lucknow- 

Bachelor of Medicine and Bachelor of Surgery • • 

* [Doctor of Medidne . . 

Master of Surgery 

M,B., B.S., Luck- 
now. 

M.D., Luck now. 
M.S. Luck now]. 

University of 
Madras. 

Licentiate in Medicine and Surgery 

Bachelor of Medicine and Master of Surgery .. 
Bachelor of Medicine atid Bachelor of Surgery 
Doctor of Medidne 
® [ Master of Surgery 

L. M.S. Mad. 

M. B., CM., Mad. 
M.B.. B.S., Mad. 
M.D.. Mad. 

M.S., Mad.] 

Punjab University. 

Licentiate in Medicine and Surgery 

L.M.S., Pun, 


Bachelor of Medicine 

“[Bachelor of Medicine and Bachelor of Surgery. 
Doctor of Medidne • • j 

Master of Surgery 

M.B., Pun, 

M.B., B.S„ Pun.] 
M.D., Pun. 
M.S.>Piin. 

^[University of 
Patna. 

Bachelor of Medicine and Bachelor of Surgery •• 
“[Doctor of Medicine 

Master of Surgery 

M,B.,B.S., Patna] 
M.D., Patna*] 
M.S., Patna. 

THE SECOND SCHEDULE, 

{See section 12.) 

Becognised medical qualificatiom granted hg medical institutions 
outside British India, 

A Eegistrable qTialifi<5aljoii& admitting piimanly to tile Medical Kegister granted 
by bodies in tte Truted Kangdom, as shown in !R»ble (B'> »et o«t in the Medical 


LEG-. EEF. 

1 Inserted by no®calion Ko. E. 34-16134;, 
dated the 23rd August, 1934, see Gazette of 

Indm, 1934, Pt. I, p. 973. ,00*^107 

2 Inserted by notidcalgLon No. 4^25j37, 
dated the Hth November, 1937, see Gazette 
of India, 1937, INs. I. P- 1913- 

3 Inserted by notifieation No. E. 43.3,36, 


dated the 31st Maxch, 1936, see Gazette of 
iTidiOij 1986, Pt. I, P* 428. 

4 Inserted by no^cation No. E. 43-10135, 
dated thb Hlh May, 1935, see Gazette of 
India, 1935, Pt. I, p. 656. 

^Inserted by Notbleation No. 43-43.il |38, 
dated 5th May, 1938. 
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Register for 1931 printed and published under the direction of the Greaeral Council of Medi- 
cal Education and IBtegistration of the United Kingdom in pursuance of the Medical Acts 
1858 and 1886. 

B, Registrable quaMcations granted by licensing bodies in British poss.-ssions, as 
shown in Table (I) set out in the said Medical Register, othen than registrable qualiflcationa- 
granted by licensing bodies in DCndia. 

C. Registrable qualifications granted by licensing bodies in Foreign Countries, as 
shown in Table (J) set out in the said Medical Register. 


THE INDIAN MEDICAL DEGREES ACT (VII OF 1916i. 

[ATnmded by Madras Act XX af 1940.] 

\l&th Morch^ 1916. 

An Act to regvlate the grant of titles implymg qualifications in western medical 
science, and the assumption and use by unqualified persons of such titles. 

Whereas it is expedient to regulate the grant of titles implying qualifi- 
cations in western medical science, and the assumption and use by unqualified 
persons of such titles; 

It is hereby enacted as follows: — 


1. This Act may be called The Indian Medi- 
cal Degrees Act, 1916. 

‘ Vestem medical science’’ means the western methods of 
Allopathic medicine, Obstetrics and Surgery^ but 
does not include the Homeopathic or Ayurvedic or 
Unani system of medicine. 


Short title. 

3. In this Act 

Defiidtion. 


3. The right of conferring, granting, or issuing in British India degrees, 

diplomas, licences, certificates or other documents 
^ght to confer degrees, stating or implying that the holder, grantee or recipi- 
® ' ent thereof is qualified to practise western medical 

science, shall be exercisable only by the authorities specified in the Schedule, 
and by such other authority as the ^[Provincial Government] may, by notifi- 
cation in the Official Gazette, and subject to such conditions and restrictions as 
®{it] thinks fit to impose authorize in this behalf. 

4. Save as provided by section 3, no person in British India shall confer, 

grant, or issue, or hold himself out as entitled to* 
Prohibitiou of unautbo- confer, grant, or issue any degree, diploma, licence, 
rised confenfient of de- certificate or other document stating or implying that 
grees, etc. holder, grantee or recipient is qualified to practise 

westtsrn medical science. 


5. Whoever contravenes the provisions of section 4 shall be punishable 
with fine which may extend to one thousand rupees j 
Contravention of section jf ^j^^e person SO contravening is an association, 
every member of such association who knowingly 
and wilfully authorises or permits the contravention, shall be punishable with 
j6ne which may extend to five hundred rupees. 


LEG-. REF. 

iFor Statement of Objects and Reasons, 
€ktsette of India, 1915, Pt. V, p. 76; for 
l^yoTt of Com., see tbtd., 1916, Pt. V, 
p’lrfyjy abd for proceedings m Council, see 
Pt. VI, p. 460; iUd., 1916, Pt. 
VT, pp. 5 and 206. 

^for* ^Governor-General in 
Catmcil* hf A.O., 1937. 
aSubsfi^ted for *lie’ by QM. 


Secs. 4 and 5. — Where the accused led 
people to believe that his college was an 
aUopathic college and awarded certificates aa 
allopathic diplomas and granted "M. M* 
degree, implying tlmt the holder was 
qualified to practise western medical science, 
that the accused was guiity under S. 
5. 34 Or.L.J. 603=37 O.W.N. 767=1933 

C. 456. See 1925 S. 71. 
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6 . Whoever voluntarily and falsely assumes, or uses any title or descrip- 

Penalty for falsely assum- ad(Mtioii to name implying that he 

mg or using medical holds a degree, diploma, licence or certificate confer- 
titles. red, granted or issued by any authority referred to 

in section 3, or recognized by the General Council of 
Medical Education of the United Xingdom, or that he is qualified to practise 
western medical science, shall be punishable with fine which may extend to two 
hundred and fifty rcpees, or, if he subsequently commits, and is convicted of, 
an offence punishable under this section, with fine which may extend to five 
hundred rupees: 


Provided that nothing in this section shall apply to the use by any person 
of any title, description, or addition which, prior to the commencement of this. 
Act, he used in virtue of any degree, diploma, licence or certificate conferred 
upon, or granted or issued to him.^ 

7. No Court shall take cognizance of an offence punishable under this Act 

Cognizaaee of offeMes. complaint made by order of the Provin- 

cial Government, or upon complaint made, with the 
previous sanction of the Provincial Government, by a Council of Medical 
Eegistration established by any enactment for the time being in force in the 
province. 


JurisdietioiL of 
trates. 


Magia- Court inferior to that of a Presidency 

Magistrate or a Magistrate of the first class shall try 
any offence punishable under this Act. 
SCHEDULE. 


{See Section 3 . ) 

1 . Every University established by an 2 [Act of the Central Leislatnre]. 

2. The state medical faculty in Bengal. 


LEC. BEE. 

1 Insertion of new S. 6-A by Madras Act 
XX of 1940. 

<^6-A. (1) No person shall add to his 
name any title, description, letters or abbre 
viations which imply that he holds a degree, 
diploma, neence or eertifiicaie as his qaalifi- 
cation to practise any systeni of medicine un- 
less — 

{a) he actually holds, such degree, diplo' 
ma, licence or certificate; and 

(6) such degree, diploma, licence or cer- 
tificate — 

(1) is recognized by any law for the time 
being in force in British India or in any 
part thereof; or 

(ii) has been conferred, granted or issued 
by an authority referred to in section 3; or 

(iii) has been recognized by the Ceueral 
Council of Medical Education of the United 
Kingdom; or 

(iv) in cases not falling under sub-clause 
(i), sub-clause (^0 or sub-clause (tii) has 
been conferred, granted or issued by an 
authority empowered, or recognised as com- 
petent, by the Piovincial Government to 
confer, grant or issue such degree, diploma, 
license or certificate. 

(2) Whoever contravenes the provisions of 
sub,section (1) shall, notwithstanding any- 
thing contained in section 6 be punished in 
the ease of a first conviction, with fine which 
may e^end to two hundred and fifty rupees 


and in the case of a subsequeut conviction,, 
with fine which may extend to five hundred 
rupees 

2 Substituted for 'Act of the Governor- 
General in Council' ’ by A.O., 1937. 


Sec. 6 . — The plam meanuing of S. 6 is 
that when a man voluntarily and faliely as- 
sumes or uses any title, etc., or any addi- 
tion to his name he in liable to be dealt 
thereunder if the titie or description or ad- 
dition implies (^) that he holds a degree, 
etc., conferred by the authority referred to 
in S. 3 or the General Council of Medical 
Education of the United Kingdom or (ii) 
that he is qualified to practise western oo^- 
cal science. A.I.E. 1944 Lah. 384. 

Secs. 6 and 7. — A person was conduct- 
ing a dispensary with a sign board which 
contained the initials M.B.B,, L.M.H., 
attached to his name; they were contractions 
for Doctor of Bioehemic Medidnes and 
Licentiate of Homeopathic Medicines, He 
was convicted under S. 6. Meld, tile con- 
viction was wrong inasmudi as the initials 
did not represent any ^gree, diploma, licence 
or Certificate issued by any body or society 
referred to in the section. 25 Cr.L.J. 709 
c=:81 I.C. 197=1925 S. 71, See clso 143 
I.G. 567=1933 0. 456. As to whether 
such a person could call himself a Doctor 
and escape liability under the section, see 25 
Gr.L.J. 709=81 I.C. 197=1925 S. 71. 
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3* The College of Physicians and Surgeons of Bombay. 

4. The Board of Examiners^ Medical OoUegey Madras, 


THE MEDICAL DIPLOMAS ACT (XX III OP 1939). 

[2601 September, 1939. 

An Act to make the provision referred to in mh-section (1) of section 120 of the 
Government of India Act, 1935. 

Whereas it is expedient to make the provision relating to medical diplo- 
mas granted in the United Kingdom or Burma which is referred to in sub- 
section (1) of section 120 of the Government of India Act, 26, Geo. V, c. 2 
1935 ; 

It is hereby enacted as follows: — 

(2) It extends to the whole of British India. 

Definitions. 2. In this Act — 

(a) diploma^’ has the meaning assigned to it in sub-seetion (7) of sec- 
tion 120 of the Government of India Act, 1936; 

(b) United Kingdom’^ means the United Kingdom of Great Britain and 
Northern Ireland. 


Conditions for excluding 
from practice British sub- 
jects domiciled iu the 
XJnited Kingdom oi Im^ 
•who hold medical diplomas 
granted in the United 
Kingdom on the ground of 
inadectuacy of such diplo- 
mas. 


3. So long as the condition set out in sub-section (3) of section 120 of the 
Government of India Act, 1935, continues to be ful- 
filled, a British subject domiciled in the United 
Kingdom or India who, by virtue of a medical dip- 
loma granted to him in the United Kingdom, is, or 
is entitled to be, registered in the United Kingdom 
as a qualified medical parctitioner shall not by or 
under any law for the time being in force be ex- 
cluded from practising medicine, surgery or mid- 
wifery in British India or in any part thereof, or 

from being registered as qualified so to do, on the ground that such diploma 
does not furnish a sufficient guarantee of his possession of the requisite know- 
ledge and skill for ttie practice of medicine, surgery and midwifery, except in 
accordance with the following conditions, namely; — 

(а) Notice of every proposal for excluding the holders of any such dip- 
loma from practice or registration shall be given in such form and in such man- 
ner as the Central Government may by rules made in this behalf prescribe, to 
the university or other body granting that diploma, and where such proposal is 
not made by the Central Government, to the Central Government also. 

(б) No such proposal shall become operative until the expiration of 
twelv'e monthly after the notices referred to in clause (a) have been given. 

(c) Such a proposal shall not become operative, or, as the case may be, 
shall cease to operate, if His Majesty’s Privy Council, on an application made 
to them unUei sub-seetion (2) of section 120 of the Government of India Act, 
1935, determine that the diploma in question ought to be recognised as furnish- 
ing such a sufficient guarantee as aforesaid. 

4. A British subject domiciled in Burma who, by virtue of a medical 
diploma granted to him in the United Kingdom or 
Burma, is, or is entitled to be, registered in the 
United Kingdom as a qualified medical practitioner 
shall not by or under any law for the time being in 
force, be excluded from practising medicine, surgery 
or midwifery in Briti^ India or in any part thereof, 
or from being registered as qualified so to do on the 

ground thaf such diploma does not furnish a sufficient guarantee of his posses- 


*Cbnditioiis for excluding 
tuacfice Brifidi suh- 
dpudelled in Burma 
;^edieal diplomas 
graa^ hjShe United. King- 
don^ or on a similar 

grouhC' \ 
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sion of the requisite knowledge and skill for the practice of medieine, surgery 
and midwifery, except in accordance with conditions such as are set out in 
clau!jes (a), (b) and (c) of section 3. 


THE INDIAN MERCHANDISE MARKS ACT (IV OF 1889). 

Rep. in pt. and Am., Act IX of 1891: 

Am. Acts I of 1938, II of 1941 and V of 194’5. 

Declared in force in Upper Burma (except the Shan States), Act XTTT of 1898,. 


CONTENTS. 


Sections . 

1. Title, extent and commencement. 

2. Definiilons. 

AmendmeM of Indicm Penal Code^ 

3. \P,ev ceded 

Trade Descriptions. 

4. Provisions supplemental to the defi- 
nition of false trade description. 

5. Application of trade descriptions. 

6. Penalty for applying a false trade 
description. 

7. Penalty for selling goods to which 
a false trade descripton is applied. 

Unintentional Contravention of the Law 
relating to marTcs and descriptions. 

8. Unintentional contravention of the 
law relating to marks and descriptions . 

Forfeiture of goods. 

9. Porfeitnre of goods. 

Amendment of Sea Cmtoms Aou 1878. 
10 - 11 . {^Repealed . ] 

Stamping of length of piece-goods mann- 


SEcnoNs . 

factored in Brimh India. 

12. Stamping of length of piece-goods 
manufactured in British India. 

Supplemental Provisions. 

13. Evidence of origin of goods impdrted 
by sea. 

14. Costs of defence or prosecution. 

15. Limitation of prosecution. 

16. Authoiity of the Central Government 
to issue instructions as to administration of 
this Act. 

17. Implied warranty on sale of marked 
goods . 

18. Savings. 

19. Definition of piece-godds. 

20. Determination of character of goods 
hy sampling. 

21. Information as to commission of 
offence • 

22. Punishment of abetment in India of 
acts done out of India. 


[Isi; March, 1889. 

An Act to amend the Law relating to Fraud^lemt Maries on Merchandise. 

Whereas it is expedient to amend the law relating to fraudulent marks 
on merchandise ; It is hereby enacted as follows ; 

Title, extent and com- 1. (1) This Act may be called The Indian 

mencement. MERCHANDISE Marks Act, 1889.^ 

(2) It extends to the whole of British India; * *] . 

(3) It shall come into force on the first day of April, 1889. 

^ . 2 . In this Act, unless there is something repug* 

nant in the subject or context, — 

^[( 1 ) ‘‘mark^’ has the meaning assigned to that expression in clause (f) 
of sub-section ( 1 ) of section 2 of the Trade Marks Act, 1940: 

(1-A) “trade-mark” means a “registered trade mark” as defined in 
clause (i) of sub-section (1) of section 2 of the Trade Marks Act, 1940, or a 
mark used in relation to goods for the purpose of indicating or so as to indicate 
a connection in the course of trade between the goods and some person having 
the right as proprietor to use the mark:] 


LEG. REF. dl, see ihid., 1888, Pt. VI, pp. HI aacl 188 

iPor Statement of Objects ami Rcahoos, and ibid. 1889 Pt. VI p. 38. 
see Gamete of India, 1888, Pt. V, p. 109; 2 Repealed by Act IX of 1891. 

for Report of Sel. Com., see ibid., 1889. ? Substituted by Act H of 1941. 

Pt. V, p. 27; and for Proceedings in Cotm- 
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(2) ‘‘trade description’’ means any description, statement or other indi- 
cation, direct or indirect, — 

(a) as to the number, quantity, measure, guage or weight of any goods; 
or 

(S') as to the place or country in which, or the time at which, any goods 
were made or produced ; or 

(c) as to the mode of manufacturing or producing any goods; or 

(d) as to the material of which any goods are composed; or 

(e) as to any goods being the subject of an existing patent, privilege or 
copyright ; 

and the use of any ^[mark] which according to the custom of the trade is com- 
monly taken to be an indication of any of the above matters shall be deemed to 
be a trade description within the meaning of this Act ; 

(3) “false trade description” means a trade description which is untrue 
in a material respect as regards the goods to which it is applied, and includes 
every alteration of a trade description^ whether by way of addition, effaeement 
or otherwise, where that alteration makes the description untrue in a material 
respect, and the fact that a trade description is a trade mark or part of a trade 
mark shall not prevent such trade description being a false trade description 
within the meaning of this Act; 

(4) “goods” means anything which is the subject of trade or manufac- 
ture; and 

(5) “name” includes any abbreviation of a name. 

Amendment of the Indian Penal Code, 

3. [SuSstitution of new sections for sections 478 to 489 of the Indian 
Penal Code.] Bep, Sy Act I of 1938. 

Trade Descriptions. 


4, (1) The provisions of this Act respecting the application of a false 

. . trade description to goods, or respecting goods to 

ProTisio^ which a false trade description is applied, shall ex- 

to the definition of false i- 2 r 


trade deseription.i 


tend to the application to goods of any such ^ [marks], 
or arrangement or combination thereof, whether in- 
cluding a trade mark or not, as are or is reasonably calculated to lead persons 
to believe that the goods are the manufacture or merchandise of some person 
other than the person whose manufacture or merchandise they really are, 
and to goods having such ^ [marks], or arrangement or combination, applied 
therfto. 


(2) The provisions of this Act respecting the application of a false trade 
description to goods, or respecting goods to which a false trade description is 
applied, shall extend to the application to goods of any false name or initials of 
a person, and to goods with the false name or initials of a person applied, in 
like manner as if such name or initials were a trade description, and for the 
purpose of this enactment the expression false name or initials means as applied 
to any goods, any name or initials — 


LEG. BEE. 

^Substituted for the words '^numeral 
word or mark*’ by Act II of 1941. 

* Substituted for tbe words numeral word 
ox mark” by Act II of 1941. 


Sm 2 (2).— dfec 4 M.L.T. 360=:15 M. 
L.J. 45 (E.B.), 

Seo. 2 (2) (h).— iSfee (1906) 95 L.T. 
424; (ISOOi^ B3,L.T. 592=17 T.L.B. 174; 
(1901) 1 K.B. 1; 70 L.J.K.B. 15. 


Sec. 2 (2) (e).— S. 2 (2) (e) does uot 
apply where there is no existing patont, pri- 
vilege or copyright. 146 I.C. 1084=1933 E*. 
344. 

Secs. 2 (2), 4 and 7. — Where a design 
covers the whole body of goods and is part 
and parcel of the goods themselves, it is not 
a trade mark but a design” under the Pa- 
tent asnd Designs Act, 1911. Nor is it a 
” Trade description” within S. 2 (2) of this 
Act. 8 S.L.B. 39=25 I.O. 998. 
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(a) not being a trade mark, or part of a trade mark, and 
(J) being identical with., or a colourable imitation of, the name or initials 
of a person carrying on business in connection with goods of the same descrip- 
tion and not having authorized the use of such name or initials, ^ [and 

(c) being the name or initials of a fictitious person or of a person not 
carrying on business in connection with the goods of the same description.] 

(3) A trade description which denotes or implies that there are contsilned 
in any goods to which it is applied more yards, feet or inches than there are con- 
tained therein standard yards, standard feet or standard inches is a false trade 
description. 

Application of trade des- 5. (1) A person shall be deemed to apply a 

eriptions. trade description to goods who — 

{a) applies it to the goods themselves, or 

(h) applies it to any covering, label, reel or other thing in or with which 
the goods are sold or are exposed or had in possession for sale or any purpose 
of trade or manufacture, or 

(c) places, encloses or annexes any goods which are sold, or are exposed 
or had in possession for sale or any purpose of trade or manufacture, in, with 
or to any covering, label, reel or other thing to which a trade description has 
been applied, or 

(d) uses a trade description in any manner reasonably calculated to lead 
to the belief that the goods in connection with which it is used are designated or 
described by that trade description. 

(2) A trade description shall be deemed to be applied whether it is 
woven, impressed or otherwise worked into or annexed or afiSxed to the goods 
or any covering, label, reel or other thing. 

(3) The expression ‘‘covering’’ includes any stopper, cask, bottle, vessel, 
box, cover, capsule, case, frame or wrapper, and the expression “label” includes 
any band or ticket. 


LEG, EEF. 
1 Inserted by ihid. 


Seo. 2 (3).— iSee (1898) 2 Q.B. 19; 
(1906) 1 K.B. 16; 75 L.J.K.B. 72; 26 B. 
289. 

Seo. 2 (4).— 17 M.L.J. 490=31 M, 
512; 26 C. 232. 

Sec. 4. — Cf. the Merchandise Marks 
Act, 1887 [50 and 51 Viet., c. 28, S. 3 (2)], 
and Wright thereon, pp. 16 and 38. 

Seo. 4 (2) . — C/. the Merchandise Marks 
Act 1887 [50 and 51 Viet., c. 28, S. 3 (3)J. 
Case-law, see 25 I.C. 998; 15 M.L.J. 45 
(P.B.). 

Seo. 5.— C/. the Merchandise Marks Act, 
1887 [50 and 51 Viet., c. 28, S, 5]. 

Seo. 5 (c).—See (1910) 103 L.T. 540. 
Sec. 5 (5).— (1891) 1 Q.B. 408=60 L. 
J.M.O. 95. 

Secs. 5 and 6. — ^Using hand-biU intended 
to mislead. 1935 Sind 107. On this section. 
See also 40 G. 281. 

Sec. 6. — Cf, the Merchandise Marks Act, 
1887 [50 and 51 Viet., c. 28, S. 2 (1)]. Por 
'instructions as to prosecutions under this 
Section for offences relating to the ^ort 
reeling of yam in Indian mills, see Bombay 
Government Gazette, 1906. Pt. I, p. 487. 
Mere imitation, if offence. 146 I.C. 1084= 


1933 Nag. 344. See 31 0. 411; 23 I.C. 689. 

“False desceiption to goods. — ^As to the 
application of this paragraph, see (1891) 1 
Q.B. 408; (1890) 24 Q.B.B. 90=59 L.J. 
M.O. 13. Where the ^arge under S. 6 is 
not tried at the place where the offence of 
applying the false trade description had been 
committed, the defect is curable under S. 
531, Cr.P. Code. 192 I.O. 835=42 C.L. 
J. 334=1940 Cal. 583. 

Corporation — Ijabiuty to prosecution. — 
There is no warrant for holding that a cor« 
poration cannot be prosecuted and convicted 
under S. 6 on the ground that *‘mens rea” 
is an essential ingredient of an offence under 
S. 6. A corporation can apply a false trade 
mark to goods. A corporation through its 
agents can entertain an intention to apply 
a false description to goods. 44 Or. L.J. 
574=45 Bom.L.R. 300=1943 Bom. 182. 

“Mens eea^^— -Intention — ^Nattiee op. — 
rea^^ mer^y means a criminal inten- 
tion. In the case of most crimes against 
property, that does involve an intention to 
do something dishonest or faudulent in the 
ordinary sense; but in the case of 6 of 
the Act, if 'mens rea be required, it would 
amount to no more than this that there must 
be an intention to do that which the Act 
prohibits. 1943 Bom. 182. 
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P^lty for applying a 
false trade description. 


6. If a person applies a false trade description to goods, lie shall, subject 
to the provisions of this Act, and unless he proves 
that he acted without intent to defraud, he punished 
with imprisonment for a term which may extend to 
three months or with fine which may extend to two hundred rupees, and in case 
of a ^second or subsequent conviction with imprisonment which may extend to 
one year, or with fine, or with both. 


7. If a person sells, or exposes or has in possession for sale 
or any purpose of trade or manufacture, any 
Peimlty for seUing goods goods or things to which a false trade description is 
to wMch a false tra^e des- applied, ^[or which, being required by notification 
cijlption IS applied. Under section 12-A to have applied to them an indica- 

tion of the country or place in which they were made or produced, are without 
the indication required by such notification] he shall, unless he proves — 

(a) that, having taken all reasonable precautions against committing an 
offence against this section, he had at the time of the commission of the alleged 
offence no reason to suspect the genuineness of the trade description, ^[or that 
any offence against this section had been committed in respect of the goods], 
and 


(i) that, on demand made by or on behalf of the prosecutor he gave 
all the information in his power with respect to the persons from whom he 
obtained such goods or things, or 


(c) that otherwise he had acted innocently, 
be punished with imprisonment for a term which may extend to three months, 
or with fine which may extend to two hundred rupees, and in case of a second 
or subsequent conviction with imprisonment which may extend to one year, or 
with fine, or with both. 


■^[7-A. If a person tampers with, alters or effaces a mark which has been 
applied to any goods to which it is required to be 
Penalty ^ for tampering applied by notification made under section 12-A, he 
alte^g -or effacing a shall, unless he proves that he acted^ without in-^ent to 
defraud, be punished with imprisonment for a term 
® * which may extend to six months or with fine which 

may extend to five hundred rupees, and, in the case of a second or subsequent 
conviction, with imprisonment which may extend to two years, or with fine, or 
with both.] 


UnintmtionaZ Contravention of the Law relating to Marks and Descriptions^^ 

8. Where a person is accused under section 482 of the Indian Penal Code 


LEa. EBP. 

1 Inserted by Act II of 1941. 


Seos. 6 AND 7. — ^The word ^^Merdiandise^^ 
includes goods selected or guaranteed by tbe 
proprietor of tbe trade mark, and the selec- 
Ijor-impoTter who afSxes his name or trade 
"mark to those goods is a person whose 

S "j3toehandise they are’* within S. 480, I.P. 

S.Ii.E. 129=50 I.O. 165=20 
J. ^277. The main object of the Act 
a trader passing off his own 
of aonther. (Ibid,) Regis- 
tratioi^ of mgtt of bottle and label thereon’ 
under PatentB Designs Act — Rival tra- 


der using bottles innocently — Obnriction 
under Ss. 6 and 7 is not sustainable- See 
32 C.W.N-. 1115=1928 0. 873. On this 
section, see also 8 S.L.R. 39=25 I.O. 998, 
cited under S. 2, supra. As to the lability 
of master or principal for acts of servants 
or agents, see (1898) 2 Q.B. 300 (360) =67 
L.J.Q.B. 689. 

Seo. 7. — ^Por instructions as to prosecu- 
tions under this section for offences relating 
to the short reeling of yarn in Indian nulls, 
see Bombay Government Gazette, 1906, Pt. 
1, p. 487. 

3eo. 8. — Cf. the Merchandise Marks Act, 
1387 (50 and 51 Viet., c. 28, S. 6). 
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of using a false trade mark or property mark by rea- 
conttaven- son of his having applied a mark to any goods, pro- 

^nner mentioned in 
section 480 or section 481 of that Code, as the case 
may be, or under section 6 of this Act of applying to goods any false trade 
description, or under section 485 of the Indian Penal Code of making any die, 
plate or other instrument for the purpose of counterfeiting a trade mark or pro- 
perty mark, and proves — 

(a) that in the ordinary course of business he is employed, on behalf of 
other persons, to apply trade marks or property marfe, or trade descriptions, 
or, as the case may be, to make dies, plates or other instruments for making, or 
being used in making, trade marks or property marks, and that in the case 
which is the subject of the charge he was so employed and was not interested in 
the goods or other thing by way of profit or commission dependent on the sale 
thereof^ and 

(b) that he took reasonable precautions against committing the offence 
charged, and 


(c) that he had, at the time of the commission of the alleged offence, no 
reason to suspect the genuineness of the mark or description, and 

(d) that, on demand made by or on behalf of the prosecutor, he gave 
all the information in his power with respect to the persons on whose b^alf 
the mark or description was applied. 

he shall be acquitted. 


Forfeiture of Goods. 

9 . ( 1 ) When a person is convicted under section 482 of the Indian Penal 

using a false trade mark, or under section 
Forteiture of goods. exposing or having in 

possession for sale or any purpose of trade or manufacture, any goods, or things 
with a counter-feit trade mark applied thereto, or under section 487, or section 


488 of that Code of making, or making use of, a false mark, or under section 6 
or section 7 of this Act of applying a false trade description to goods or of sell- 
ing, or exposing or having in possession for sale or any purpose of trade or 
manufacture, any goods or things to which a false trade description is applied, 
^[or which, being required by notification under section 12-A to have applied to- 
them an indication of the country or place in which they were made or produced, 
are without the indication required by such notification,] or is acquitted on 
proof of the matter or matters specified in section 486 of the Indian Penal Code 
or section 7 or section 8 of this Act, the Court convicting or acquitting him may 
direct the forfeiture to Her Majesty of all goods and things by means of, or in 
relation to, which the offence has been committed or, but for such proof as afore- 
said, w^ould have been committed. 


(2) When a forfeiture is directed on a conviction, and an appeal lies 
again^^t the conviction, an appeal shall lie against the forfeiture also. 


LEd. KEF. 

1 Inserted by Act II of 1941. 


Seo. 9. — Cf. the Merebaiidise Marks Act> 
1887 [50 and 51 Viet., c. 28, S. 2 (3) (m)]. 

OrPENCE — ^I ntent — ^Peoop op — ^Necessity 
— ^Misoesoeiption — ^Ip oppence. — A eonvie- 
tion under S. 6 does not involve the proof of 
any intention. The offence is made abso- 
lute. If a person applies a false trade des- 
cription to goods, he is liable to be convicted, 
whatever his intention may have been. Jnten- 
tion is material only under the proviso, and 
G. C. M .— 468 


by way of defence. He can escape the con- 
sequences of the Act by proving that he 
acted without intent to defiaud. ^ An intent 
to defraud, no doubt, generally involves an 
intent to cheat in some form or other, and 
to cause loss to some one, but there is st^- 
cient intention to defraud if there is an in- 
tention to defraud the purchaser. “Where 
there is only a misdescription of goods, wi^ 
out the knowledge that it was a misdescrip- 
tion, it is impossible to say that there is an 
intent to defraud. 45 Bom.L.E. 300=1943: 
Bom. 182. 
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(3) When a forfeiture is directed on an acquittal and the goods or things 
to which the direction relates are of value exceeding fifty rupees, an appeal 
against the forfeiture may be preferred, within thirty days from the date of the 
direction, to the Court to which in appealable cases appeals lie from sentences 
of the Court which directed the forfeiture. 

Amendment of the Sea Customs Act, 1878. 

10 and 11. [Amendment of the Sea Customs Act, 1878.] Bep. ly the 
Bepeahng Act (I of 1938), S. 2 and Sch. 

^[Stamping of Piece-goods, Cotton Yarn and Thread 
12. (1) Piece-goods, such as are ordinarily sold by length or by the piece^ 

which have been manufactured, bleached, dyed, print- 
Stamping of p^ce-goods, finished in premises which are a factory, as 

cotton yam an threa . defined in the Factories Act, 1934, shall not be 
removed for sale from the last of such premises in which they underwent any of 
the said processes without having conspicuously stamped in English numerals on 
each piece the length thereof in standard yards, or in standard yards and a 
fraction of such a yard, according to the real length of the piece and except 
when the goods are sold from the factory for export from British India, without 
being conspicuously marked on each piece with the name of the manufacturer, 
or of the occupier of the premises in which the piece was finally processed or of 
the wholesale purchaser in India of the piece. 

(2) Cotton yarn such as is ordinarily sold in bundles, and ^[cotton 
thread, namely sewing, darning, crochet or handicraft thread] which have been 
manu-^actured, bleached, dyed or finished *[in any premises not exempted by 
rules made under section 20 of this Act], shall not be removed for sale from 
those premises unless, in accordance with ^[the said rules], in the case of yam 
the bundles are conspicuously marked with an indication of^the weight of yam 
in each bundle and the count of the yam contained in the bundle and in the 
case thread each unit is conspicuously [marked with the length or weight of 
thread in the unit] and * [in such other manner as may be required by the said 
rule], and, except where the goods are sold *[from the premises] for export 
from British India, unless each bundle or unit is conspicuously marked with the 
name of the manufacturer or of the wholesale purchaser in India of the 
goods : 

[Provided that the rules made under section 20 shall exempt all premises 
wher® the work is done by the members of one family with or without the assis- 
tance of not more than ten other employees, and all premises controlled by a co- 
operative society where not more than twenty workers are employed on the 
premises.] {Proviso added hy Act Y of 1945) . 

(3) If any person removes or attempts to remove or causes or attempts 
to cause to be removed for sale from such premises or sells or ^exposes or has 
in possession for sale any such piece-goods or any such cotton yam * [or any such 
thread] which is not marked as required by sub-section (1) and sub-section (2), 
every such piece and every such bundle of yam and all such thread, and every- 
thing used for the packing thereof, shall be forfeited to His Majesty and such 
person shall be punished with fine which may extend to one thousand rupees. 

Power to require goods to show indication of origin 
12-A. (1) The Central Government may, by notification in the Official 

•Prvw... ^ Gazette, require that goods of any class specified in 

‘ to indkatiL^ of notification which are made or produced beyond 

the ihnits of British India and imported into British 
India, or which are made or produced within the 


1^9“ • BEP. mgs inserted by Act II of 1941. 

Ss. 12 and 12- A, -with thcdr head- "^Substituted and added by Act Y of 1945. 
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limits of British India, shall, from such date as may be appointed by the noti- 
fication not being less than three months from its issue, have applied to 
them an indication of the country or place in which they were made or pro- 
duced . 

( 2 ) The notification may specify the manner in which such indication 
shall be applied, that is to say, whether to the goods themselves or in any other 
manner, and the times or occasions on which the presence of the indication shall 
be necessary, that is to say whether on importation only, or also at the time of 
sale, whether by wholesale or retail or both. 

(3) No notification under this section shall be issued, unless application 
is made for its issue by persons or ajssociations substantialLy representing the 
inteie^ts of dealers in or manufa^rers, producers, or users of the goods con- 
cerned, or unless the Central Government is otherwise convinced that it is 
necessary in the public interest to issue the notification, not without such inquiiy 
as the Central Government may consider necessary. 

(4) The provisions of section 23 of the General Clauses Act, 1897, shall 
apply to the issue of a notification under this section as they apply to the making 
of a rule or bye-law the making of which is subject to the condition of previous 
publication. 

(5) A notification under this section shall not apply to goods made or 
produced beyond the limits of British India and imported into British India if 
in respect of those goods the Chief Customs Officer is satisfied at the time of im- 
portation that they are intended for exportation whether after transhipment in 
or transit through British India or otherwise.] 

Supplemental Provisions. 


13. In the ease of goods brought into British India by sea, evidence of the 
port of shipment shall, in a prosecution for an offence 
Evidence of origin of against this Act or section 18 of the Sea Customs 
goods imported by sea. amended by this Act, be pmma facie 

e^idenee of the place or country in which the goods were made or 
produced. 


14. ( 1 ) On any such prosecution as is mentioned in the last foregoing 

rAcf a -f* HA nr «rn soction OT on any prosecution for an offence against 

secution. ® ® ® ^ “ any of the sections of the Indian Penal Code, as 

amended by this Act, which relate to trade, property 
and other marks, the Court may order costs to be paid to the 
defendant by the prosecutor or to the prosecutor’ by the defendant, having re- 
gard to the information given by and the conduct of the defendant and prose- 
cutor respectively. 

( 2 ) Such costs shall, on appileation to the Court, be recoverable as if 
they were a fine. 

15 . No such prosecution as is mentioned in the last foregoing section shall 

. be commenced after the expiration of three years 

tion proseeu- commisison of the offence, or one >ear 

after the first discovery thereof by the prosecutor, 
whichever expiration first happens. 


Seo. 13. — Cf. the Merdiandise Marks 
Act, 1887 [50 and 51 Viet., c. 28, S. 10 (2)] . 

Seo. 14. — Cf. the Merchandise Marks 
Act, 1887 (50 and 51 Vet., c. 28, S, 14), 
€ase-law as to power of appellate Conrt, to 
award costs, see 16 Bom.L.R. 78=24 I.C. 
834 (1) . On any prosecution mentioned in S. 
13, or for an ofEeuce under the relevant sec- 
tions of the Peual Code Ss. 482, 486) 


costs should be awarded under S. 14, Mer- 
chandise Marks Act and not under S. 546- A, 
Cr.P. Code, and these costs include advo- 
cate’s fees. 187 I.C. 77=41 Cr.L.J. 392 
=1940 Pang. 33. 

Sec. 15. — Cf. the Merchandise Marks 
Act, 1887 (50 and 51, Viet., c. 28, S. 15). 
The word ‘^offence^^ in S. 15 means the 
offence charged; and the words first dis- 
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Autliority of the Central 
Government to issue in- 
structions as to administia- 
tion of tMs Act. 


16. (1) The Central Government may, by noti- 

fication in the Official Gazette, issue ins'^'ruetions^ 
for observance by Criminal Courts in giving ejBfect to 
any of the provisions of this Act. 


(2) Instructions under sub-section (1) may provide, among other mat- 
teis. for the limits of variation, as regards number, quantity, measure, gauge 
01 weight, which are to be recognised by Criminal Courts as permissible in the 
case of any goods. 


17. On the sale or in the contract for the sale of any goods to which a 

trade mark or mark or trade description has been 
Implied warranty on sale applied, the seUer shall be deemed to warrant that the 
0 mar e goo s. mark is a genuine mark and not counterfeit or falsely 

used, or that the trade description is not a false trade description within the 
meaning of this Act, unless the contrary is expressed in some writing signed by 
or on behalf of the seller and delivered at the time of the sale or contract to 
and accepted by the buyer. 

18. (1) Nothing in this Act shall exempt any person from any suit or 

Savinf -3 other proceeding which might, but for anything in 

this Act, be brought against him. 


LEG. EEP. 

1 For notifieatioiL containing sucli instruc- 
tions, see Geld. Stat. R. and 0., Vol. II 
and Bur. B.M., Vol. II. 


cover‘y^’ mean '^when the complainant first 
discovered the offence See 32 O.W.N. 
699=1928 C. 495; 34 O.W.N. 339=1930 
C. 274. See also 1939 N. L. J. 55. 
The word in S. 15 does not mean 

the very first such offence. If such an 
interpietation of the section be good law a 
person infringing another's trade mark may 
merely do so once, clandestinely, sit quiet 
for three years and then make a public use 
of it without any fear of a criminal prosecu- 
tion. 26 S.L.R. 241=139 I.C. 335=1932 
S. 94. The word 'offence' means the of- 
fence in respect of which the prosecution is 
launched. The limitation prescribed by S. 
15 is three years from the date of commis- 
sion of the offence charged and one year 
from the date of discovery by the prosecu- 
tor of the offence charged, which ever is less. 
1940 Rang. L. R. 244=41 Cr. L. J. 797 
=1940 Rang- 114. As to commencement 
of limitation under this section, see also 32 
O.W.N. 699=114 I.O. 131=1928 C, 495. 
The prosecution for using false trade mark 
will bp barred if not brought within three 
years from the date of the first offence of 
the series for the same trade mark 10 S. 
L.R. 45=35 I.C. 671=17 Cr.L.J. 367. The 
period limited by S . 15 for prosecution under 
8 14 begins from the date of the particular 
infringement alleged against the accused 
S. 15 does, not prevent a prosecution under 
S. 482. I. P. Code. 361. 0. 168=17 Cr. 
L.J. 488. The. words 'commission of the 
offence' mean eommisison of the offeuce in 


respect of which the prosecution is launch- 
ed, ?.e.> the offence chaiged in the complaint. 

I. L.R. (1937) Bom. 183=38 Bom. L. R. 
1164=1937 Bom. 1 (F.B.), overruling. 59 
Bom. 551; 1939 N. L. J. 55 The lan- 
guage of S. 15 is perfectly plain and there 
is nothing in the rest of the Act to control 
tile natuial meaning of the words. The 
starting point of limitation in all cases 
under S. 15 is the date of the offence 
charged. I. L.R. (1937) Bom. 183; 1939 N. 
L.J. 55. There is nothing in the section 
to suggest that in a case of series of infringe- 
ments the prosecution should be commenced 
withm thiee years from the date of the first 
offence. 1931 M. 276=131 I.C. 848. See 
also 1930 Cal. 274; 1928 Cal. 495. The 
owner of a trade mark should not wait for 
several years while his trade mark is infring- 
ed continuously and then bring a criminal 
complaint in respect of some recent infringe- 
ment. If the goods of a manufacturer from 
the mark he has used are known by a particu- 
lar name the adoption by a rival trader of 
any maik which would cause his goods to 
bear the same name in the market may be a» 
much a violation of the rights of that rival as 
an actual copy of his device. In such cases 
dissimilarity of the rival maik is not a com- 
plete defence. A trade mark applied by a shirt 
maker to his shirts may be an infringement 
of a similar mark applied by a manufac- 
ture! to hib cloth. 36 I.C. 168=17 Cr.L. 

J. 488 On this section, see also 22 M. 
488; 10 I.C, 787. 

Sec. 17. — Cf. the Merchandise Marks 
Act, 1887 (50 and 51 Viet., c. 28, S. 17). 

Sec. 18. — (7/. the Merchandise Marks 
Act, 1887 (50 and 51 Viet., c. 28, S. 19), 
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(2) Notliing in this Act shall entitle any person to refuse to 
make a complete discovery or to answer any question or interrogatory in any 
suit or other proceeding, but such discovery or answer shall not be admissible 
in evidence against such person in any such prosecution as is mentioned in sec- 
tion 14. 


(3) Nothing in this Act shall be construed so as to render liable to any 
prosfcution or punishment any servant of a master resident in British India 
w'ho in good faith acts in obedience to the instructions of ^such master, and on 
demand made by or on behalf of the prosecutor, has givenTfull information as to 
his master and as to the instructions which he has received from his master. 


^ 19 . For the purpose of section 12 of this Act and clause (/) of section 18 

DeitoitioB of pieee-goods. f as amended by tbm 

Act, the Central Government may, by notification 
the Official Gazette, declare what classes of goods are included in the expression 
‘piece-goods, such as are ordinarily sold by length or by the piece.’ 

20. (1) The Central Government may make rules, ^ for the purposes of 

. . this Act, to provide with respect to any goods which 

aUeged to be of uniform number, 
^ ^ ^ ^ quantity, measure, gauge or weight, for the number 

of samples to be selected and tested and for the selection of the samples. 


2‘^(1-A) The Central Government may make rules providing for the 
manner in which for the purposes of section 12 cotton yam and cotton thread 
shall be marked with the particulars required by that section, and for the exemp- 
tion of certain premises used for the manufacture, bleaching, dyeing or finish- 
ing of cotton yarn or cotton thread from the provisions of that section.” 

(2) With respect to any goods for the selection and testing of samples of 
which provision is not made in any rules for the time being in force under sub- 
section (1), the Court or officer of Customs, as the case may be, having occasion 
to ascertain the number, quantity, measure, gauge or weight of the goods, shall, 
by order in writing, determine the number of samples to be selected and tested 
and the manner in which the samples are to be selected. 

(3) The average of the results of the testing in pursuance of rules under 
sub-section (1) or of an order under sub-section (2) shall be 'prima facie evi- 
dence of the number, quantity, measure, gauge or weight, as the case may be, 
of the goods. 

(4) If a person having any claim to, or in relation to, any goods of which 
samples have been selected and tested in pursuance of rules under sub-section 
(1) or of an order under sub-section (2), desires that any further samples of the 
goods be selected and tested, they shall, on his written application and on the 
payment in advance by him to the Court or officer of Customs, as the case may 
be, of such sums for defraying the cost of the further selection iand testing as 
the Court or officer may from time to time require, be selected and tested to such 
extent as may be permitted by rules to be made by the Central Government in 
this behalf or as, in the case of goods with respect to which provision is not made 
in such rules, the Court or officer of Customs may determine in the circumstances 
to be reasonable, the samples being selected in manner prescribed under sub- 
section (1), or in sub-section (2), as the case may be. 


XiiEG' • . 

iSee Notes below. 

sjB'or roles issued under these sections, 
See Genl. Stat. B. and Vol. H. 

3Sub-S. (1-A) of S. 20 suhstitQted by 
Act Y of 1945. 


Sacs, 19 AND 22. — S. 19 and the heading 


to S. 19, namdy: ^'Transitory Provision’* 
were repealed by the Indian Merchandise 
Marks and Sea Customs Act, Amendment 
Act, 1891 (IX of 1891) and Ss. 19 to 22 
here printed were added by the Indian Mer- 
chandise Mar^ and Sea Castoms Acts, 
Amendment Act (IX of 1891), S. 4. See 
10 C.W.N, 107. 
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(5) The average of the results of the testing referred to in sub-section 
(3) and of the further testing under sub-section (4) shall be conclusive proof 
of the number, quantity, measure, gauge or weight, as the ease may be, of the 
goods . 

(6) Eules under this section shall be made after previous pub- 
lication. 


Infoimation as to 
mission of offeiice. 


21, An officer of the Government whose duty it is to take part in the 
enforcement of this Act shall not be compelled in i-ny 

®°“* Court to say whence he got any information as to the 
commission of any offence against this Act. 

22 . If any person, being within British India, abets the commission, with- 
_ _ ^ , out British India, of any act which, if committed :n 

nf British India, would, imder this Act, or under any 
^ ^ section of that part of Chapter XVIII of the Indian 

Penal Code which relates to trade, property and other 
marks, he an offence, he may be tried for such abetment in any place in British 
I^idia in which he may be founds and be punished therefor with the punishment 
to which he would be liable if he had himself committed in that place the act 
whicn he abetted. 


THE MERCHANT SEAMEN (LITIGATION) ACT (XXI OF 1946). 


[23^d April, 1946. 

Am Act to provide for the special protectk>n in, respect of civil and revenue 
litigation of serving merchant seamen. 

Whereas it is expedient to provide for special protection in respect of civil 
and revenue litigation of serving merchant seamen; It is hereby enacted as 
follows : — 


Short title, extent and 1. (1) This Act may be called the Merchant Sea- 

commencement. tnen (Litigation) Act, 1946. 

(2) It extends to the whole of British India. 

(3) It shall come into force on such date as the Central Government 
may, by notification in the official Gazette, appoint. 

T , , 2. (1) In this Act, unless there is anything re- 

Interpretation. context,- 

(a) “agreement” means articles of agreement entered into by a seaman 
whereby he engages himself to serve on board a sea-going ship; 

(b) “Court” means a Civil or Revenue Court; 

(c) “master” means a person, other than a pilot or harbour master, having 
command or charge of a sea-going ship; 

(d) “prescribed” means prescribed by rules made under this Act; 

(e) “proceeding” includes any suit, appeal or application; 

(jf) “seaman” means every person, other than a person subject to naval 
law, who is employed or engaged under an agreement on board any sea-going 
ship in any capacity, other than that of pilot or apprentice but including that of 
master ; 


, (g) “shipping master” means, in relation to any seaman, a shipping master 

apiKD^nt^d— 

' (i) for the port at which the seaman entered into, or is believed to have 

enlfeted, into, an agreement, or . » 

(ii) where the seaman did not enter into his agreement in British India, 
for the port to which the seaman has returned, or is expected to return, on the 
completion of his latest voyage, ' f ' 
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and includes a deputy shipping master or any person carrying out the functions 
of a shipping master. 

(2) For the purposes of this Act a seaman shall be deemed to be a serving 
seaman during any period commencing on the date on which he enters into art 
agreement and ending thirty days after the date on which he is finally discharged 
from such agreement. 

3. If any person presenting any plaint, application or appeal to any Court 

•D ^ p has reason to believe that any adverse party is a serv- 

aished in plaints, etc. seaman, he shall make a statement accordingly in 

the plaint, application or appeal. 

4. If any Collector has reason to believe that any seaman who ordinarily 

resides or has property in his district and who is a 
Power of Collector to proceeding pending before any Court, is 

intervene in case of unre- unable to appear therein or is a serving seaman, the 
presented seaman. Collector may certify the facts in the prescribed man- 

ner to the Cburt. 

5. (1) If a Collector has certified under section 4, or if 'a Court has reason 

, . . to believe that a seaman who is a party to any pro- 

the Court, is unable to a^ppear therein, 
or is a serving seaman, the Court shall suspend the 

proceeding and shall give notice thereof in the prescribed manner to the shipping 

master : 

Provided that the Court may refrain from suspending the proceeding 
and giving the notice — 

(a) if the proceeding is one instituted or made by the seaman, alone 
or conjointly with others, with the object of enforcing a right of pre-emption, or 

(b) if the interests of the seaman in the proceeding are, in the opinion 
of the Court, either identical with those of any other party thereto and adequately 
represented by such other party, or merdy of a formal nature. 

(2) If it appears to the Court before which any proceeding is pending 

that a seaman though not a party to the proceeding is materially concerned in the 

outcome of the proceeding and that his interests are likely to be prejudiced by his 
inability to attend, the Court may suspend the proceeding and shall give notice 
thereof in the prescribed manner to the shipping master. 

6 . (1) If on receipt of a notice under section 5, the shipping master certi- 

fies to the Court in the prescribed manner that the 
Postponement of ' pro- seaman is a serving seaman, the Court shall thereupon 
ceedings. postpone the proceeding in respect of the seaman for 

the prescribed period, or if no period has been pre- 
scribed, for such period as it thinks fit : 

Provided that if by reason of the continued absence of the seaman the 
question of any further postponement of the proceeding in respect of the seaman 
arises, the Court shall in deciding the question have regard to the purposes of 
this Act. 

(2) If the shipping master either certifies that the seaman is not for 
the time being a serving seaman or fails within two months from the dale of the 
receipt of the notice under section 5 to certify that the seaman is a serving sea- 
man, the Court may, if it thinks fit, continue the proceeding. 

7 . ( 1 ) Where in any proceeding before a Court a decree or order has been 

passed against any seaman while he was a serving 
^ ^ -4 t seaman, the seaman, or if he dies while he is a serv- 

crees and orders passed i^g seaman, his legal representative, may apply to the 
against serving seaman. said Court to have the decree or order set aside, and 

if the Court, after giving an opportunity to the oppo- 
site party of being heard, is satisfied that the interests 
of justice require that the decree or order should be set aside as against the sea- 
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man, the Court shall, subject to such conditions, if any, as it thinks fit to impose, 
make an order accordingly, and may, if it appears that any opposite party in the 
proceeding has failed to comply with the provisions of section 3, award, subject to 
such conditions as may be prescribed, damages against such opposite party. 

(2) The period of limitation for an application under sub-section (1) 
shall be sixty days from the date on which the seaman first ceases to be a 
serving seaman after the passing of the decree or order, or where the sum- 
mons or notice was not duly served on the seaman in the proceeding in which 
the decree or order was passed, from the date on which the applicant had 
knowledge of the decree or order, whichever is later; and the provisions of 
section S of the Indian Limitation Act, 1908 (IX of 1^8), shall apply to such 
applications. 

(3) Where the decree or order in respect of which an application under 
sub-section (1) is made is of such a nature that it cannot be set aside as against 
the seaman only, it may be set aside as against all or any of the parties against 
whom it was made. 

(4) Where a Court sets aside a decree or order under this section, it shall 
appoint a day for proceeding with the suit, appeal or application, as the case 
may be, in respect of which the decree or order was passed 

8. In computing the period of limitation provided in this Act or in the 

Indian Limitation Act, 1908 (IX of 1908), or in 
Modification of law ^ of any other law for the time being in force, for any 
lii^tion where seaman is a appeal or application to a Court to which a sea- 

man is a party, the period or periods during which the 
seaman has been a serving seaman, and if the seaman 
has died while he was a serving seaman, the period from the date of his death 
to the date on which his next of kin was first informed, by the shipping master 
or otherwise, of his death, shall be excluded: 

Provided that this section shall not apply in the case of any suit, appeal 
or application instituted or made with the object of enforcing a right of pre- 
emption except in such areas and in such circumstances as the Central Govern- 
ment may, by notification in the official Gazette, specify in this behalf. 

9. If any Court is in doubt whether, for the purposes of section 7 or section 

8, a seaman is or was at any particular time or dur- 
Reference hi mattek cf ^^7 particular period a serving seaman, it may 

doubt to shipping masters. refer the question to the shipping master, and the 

certificate of the shipping master shall be conclusive 
evidence on die question. 

10. The Central Government, after consulting the High Courts concerned, 

may by notification in the official Gazette maJce rules 
Power to make lules. to provide for all or any of the following matters, 

namely : — 

(а) the manner and form in which any notice or certificate under this 
Act shall be given ; 

(б) the period for which proceedings or any class of proceedings shall 
be postponed under sub-section (1) of section 6; 

(c) the conditions subject to which damages may be awarded under sub- 
section (1) of section 7, and the amount of such damages; 

(d) any other matter which is to be or may be prescribed, and generally, 
aiiy matters incidental to the puiposes of this Act. 
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THE MESNE PROFITS AND IMPROVEMENTS ACT 
(XI OF 1855).^ 

in force throughout B.I., except as regards the Scheduled Districts, Act XV of 

10/4, 0. o. 


Year. 

No. 

Short Title 

Amendments. 

1885 

XI 

The Mesne Profits and 

Repealed in part (locally), IV of 1882. 

i 


Improvements Act, 1855. 


[27th Murch, 1855. 

An Act relating to mesne profits and to improvements made by holders under 
defective titles in cases^ to which the Eftglish Lem is applicable. 

Whereas it is expedient, in cases to which the English law is applicable, 
to limit the liability for mesne profits and to secure to 
Preamble. bona fide holders under defective titles the value of 

improvements made by them; It is enacted as follows: — 

1- No person shall be chargeable with any rents or profits of any immov- 
No person chargeable with able property which he ^ paid over to 

rent bona fide paid to iiol- any person of whom he bona fide held the same, not- 
der under defective title withstanding it may afterwards appear that the person 

to whom such payment was made had no right to receive such rents or profits. 

2. If any person shall erect any building or make an improvement upon 
any lands held by him bona fide in the belief that he 
Value of improvements had an estate in fee-simple, or other absolute estate, 
made hy bona fide holdeis person, his heirs or assigns, or his or their 

ed^to them!^^^ ^ secur- binder-tenants, be evicted from such lands by any per- 
son having a better title, the person who erected the 
building or made the improvement, his heirs or assigns, shall be entitled either 
to have the value of the building or improvement so erected or made during 
such holding and in such belief, estimated and paid or secured to him or them, 
or, at the option of the person causing the eviction, to purchase the interest of 
such person in the lands at the value thereof, irrespective of the value of such 
building or improvement: 

Provided that the amount to be paid or secured in respect of such build- 
ing or improvement shall be the estimated value of 
the same at the time of such eviction. 

3. Nothing in this Act contained shall extend 'to 
any case to which the English^Law is not applicable. 


Amount how fixed 

Act to apply only to cases 
governed by English Law. 


LEG REF. 

^ Short Title — The "‘Mesne Profits 
Improvements Act, 1855” See the Indian 
Short Titles Act, 1897 (XIV of 1897). 


Sec 1 — The words in italics in the title 
and in the preamble, together with S 1 are 
repealed in places to which the T P. Act, 
1882, extends or is extended, see the T. P. 
Act, 1882 (IV of 1882), S. 2 . 

Sec 2 . — Act is applicable only to cases 
tried on the Original Side of the High Court 
A permanent lease of the property of reli- 
G.C.M . — ^469 


gious trust is invalid and a lessee when evic- 
ted by proceedings in the mofussal Court is 
not entitled to compensation for a house built 
by him either under S. 51 of the Transfer 
of Property Act or under S. 2 of this Act 
but can only remove the materials. 10 L.W. 
137=52 I.C; 517. The words “other abso- 
lute estate** in S . 2 of this Act do not apply 
to ibe estate of a lessee with permanent occu- 
pancy rights. 52 I.C. 517. For older 
cases, see Bourke’s Ref. (O.C*) 159‘; 1 

Agra 244. 

\ 
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THE METAL TOKENS ACT (I OF 1889)." 

[Irf February, 18^. 

Art Acti for the Protection of Coinage and other purposes. 

Whereas it is expedient to prohibit the making, or the possession for issue 
or the issue, by private persons, of pieces of metal for use as money ; 

And whereas it is also expedient to amend section 28 of the Indian Penal 
Code; 

It is hereby enacted as follows; — 

n.. , , 1. (1) This Act may be called The Metal To- 

Title and extent. jggp 

(2) It extends to the whole of British India; ®[*] 

2j*Hs :i! * lis 

2. In this Act ‘Hssue’’ means to put a piece of metal into circulation for 

Definiti n money in British India, such 

e m ion. piece having been made in contravention of this Act 

Of brought into British In^a by sea or by land in contravention of any notifi- 
ciation for the time being in force under section 19 of the Sea Customs Act, 
1878. 


3. No piece of copper or bronze or of any other 
Prohibition of making by ^^letal or mixed metal, which, whether stamped or 

private persons of pieces of unstamped, is intended to be used as money, shall be 

metal to be used as money, made except by the authority of the Central Govern- 
ment 


Penalty for unlawful 
making, issue or possession 
of such pieces. 


4. (1) In either of the 
namriiy: — 


following caseSy 


(0) if any person makes in contravention of the last foregoing section, 
or issues or attempts to issue, any such piece as is mentioned in that section, 

(b) if, after the expiration of three months from the commencement of 
this Act, ^y person has in his possession, custody or control any isuch piece 
as is mentioned in the last foregoing section, with intent to issue the piece, 
the person shall be punished, 

(1) if he has not been previously convicted under this section, with im- 
prisonment which may extend to one year, or with fine, or with both ; or 


(ii) if he has been previously convicted under this section, with imprison- 
ment which may extend to three years, or with fine, or with both. 

(2) If any person is convicted of an offence under sub-section (1), he 
in addition to any other punishment to which he may be sentenced, for- 
feit all such pieces as aforesaid, and all instruments and materials for the making 
of such pieces, which may have been found in his possession, custody or control. 

(3) If in the trial of any sudi offence the question arises whether any 
piece of metal or mixed metal was intended to be used or to be issued for use as 
money, the burden of proving that the piece was not intended to be so used or 
issued shall lie on the accused person. 


LEG. REF. s 

^For Statement of Objects and Reasons, 
see Gazette of India, 1888, Pt. V, p. 19; 
ffir Report of the Select Conyxiittee, see 
!89,rFt. IV, p. 3, and for Debates in 
m ibid., 1888, Pt. VI, pp. 40 and 
m., ^889, Pt. VI, pp. 3 and 9. 

1 declared in force in 

Up|>^ the Shan States) by 

the Burma Act. 1898 (XIII of 1898), 


in the Arakan Hill District by Regulation I 
of 1916, S. 2, Bur. Code. 

It had -been previously extended there by 
notification under S. 5 of the Sdieduled 
Districts Act, 1874 (XIV of 1874), see 
Burma Gazette, 1893, Pat. I, p. 154. 

*The word "and' at the end of sub-S. 
W and sub-S. (3) were repealed by Act 
X of 1914, S*. 3 and Sch. II. 
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Cognizance of offences W The offence of making, in contravention 

under the last foregoing of section 3, any such piece as is mentioned in that 
section. section shall be a cognizable offence. 

(2) Notwithstanding anything in the ^Code of Criminal Procedure, 1882^ 
no other offence punishable under section 4 shall be a cognizable offence, or 
beyond the limits of a presidency-town be taken cognizance of by any Magis- 
trate, except a District Magistrate or Sub-Divisional Magistrate, without the 
previous sanction of the District Magistrate or Sub-Divisional Magistrate, 

6. If at any time the Central Government sees fit, by notification under 
section 19 of the Sea Customs Act, 1878, to prohibit 
or restrict the bringing by sea or by land into British 
India of any such pieces of metal as are mentioned 
in section 3, ^[it] may by the notification® direct that 
any person contravening the prohibition or restric- 
tion shall be liable to 5ie punishment to which he 

would be liable if he were convicted under this Act of making such pieces in 
British India, instead of to the penalty mentioned in section 167 of the Sea 
Customs Act, 1878, and that the provisions of sub-section (3) of section 4 and 
sub-section (1) of section S, or of either sub-section, in relation to the offence 
of making such pieces shall, notwithstanding anything in the Sea Customs Act, 
1878, apply, so far as they can be made applicable, to the offence of contraven- 
ing the proMbition or restriction notified under section 19 of that Act. 

7. [Addition to section 98, Act X of 1882.] Rep. hy the Code of CrimifUA 
Procedure, 1898 {V of 1898). 

Prohibition of receipt by ^ ^ \ .(1) No of which is not coin as 

local authorities and rail- defined m the Indian Penal Code shall be received as 
ways as money of metal money by or on behalf of any railway-administration 
which is not coin lo^aJ authority. 

(2) If any person on behalf of a railway-administration, or on behalf of 
a local authority, or on behalf of the lessee of the collection of any toll or other 
impost leviable by a railway-administration or local authority, receives as money 
any piece of metd which is not such coin as aforesaid, he shall be punished with 
fine which may extend to ten rupees. 

9. [Amendment of section 28 of the Indian Penal Code.^ Rep. hy the Re- 
pealing Act (/ of 1938), 2 and Sch. 


Application of certain of 
the foregoing provisions of 
this Act to importation of 
pieces of metal for use as 
money . 


THE MICA MINES LABOUR WELFARE FUND ACT, 1946 

(XXII OF 1946). 

[2ird April, 1946. 

Aft Act to constitute a fund for the financing of activities to promote the welfare 
of labour employed in the mica mining industry. 

Whereas it is expedient to constitute a fund for the financing of activities 
to. promote the welfare of labour employed in the mica mining industry; It is 
hereby enacted as follows: — , 

_ . 1. (1) This Act may be called The Mica Mines 

Short title and extent. WeLFA^_ Fund Act, 1946. 

(2) It extends to the whole of British India. 

2. (1) With effect from such date as the Central Government may, by noti- 

fication in the official Gazette, appoint in ibis behalf, 
Imposition and collection there shall be levied and collected, as a cess for the 
of a cess. purposes of this Act, on all mica, in whatever state, ex- 

ported from British India a duty of customs at such 


LEG. REF. ^ Substituted for he' by A.O., 1937. 

^See now the Code of Criminal Proce- ^For notification issu^ under this power, 
dure, 1898 (Act V of 1898). see Genl. R. and O. 
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rate, not exceeding six and one-quarter per centum ad valorem, as may from 
time to time be fixed by the Central Government by notification in the official 
Gazette: 

Provided that until the Isl day of April 1947, the rate of duty so fixed 
shall not exceed two and one-half per centum ad valorem. 

(2) On the last day of each month or as soon thereafter as may be 
convenient^ there shall Ibe paid to the credit of a fund to be called the Mica 
Mines Labour Welfare Fund (hereinafter referred to as the Fund) the pro- 
ceeds of the duty of customs recovered during that month after deduction of the 
expenses, if any, for collection and recovery. 

3. (1) The fund shall be applied by the Central Government to meet ex- 

penditure incurred in connexion with measures in the 
The Mica Mines La- opinion of the Central Government necessary or ex- 
bour Welfare Fund. pedient to promote the welfare of labour employed in 

the mica mining industry, 

(2) Without prejudice to the generality of sub-section (1), the Fund 
may be utilized to defray — 

(а) the cost of measures for the benefit of labour employed in the mica 
mining industry directed towards — 

(i) the improvement of public health and sanitation, the prevention of 
disease, and the provision and improvement of medical facilities, 

(ii) the provision and improvement of water supplies and facilities for 
washing, 

(iii) the provision and improvement of educational facilities, 

(iv) the improvement of standards of living, including housing and nutri- 
tion, the amelioration of social conditions and the provision of recreational 
facilities, 

(v) the provsion of transport to and from work; 

(б) the grant to a Provincial Government, a local authority or the owner, 
agent or manager of a mica mine, of money in aid of any scheme approved 
by the Central Government for any purpose for which the Fund may be utilised ; 

(r) the cost of administering the Fund, including the allowances, if any, 
of members of the Advisory Committees constituted imder section 4, and the 
salaries and the allowances, if any, of officers appointed under section 5. 

(d) any other expenditure which the Central Government may direct 
to be defrayed from the Fund. 

(3) The Central Gk)vemment shall have power to decide whether any 
particular expenditure is or is not debitable to the Fund, and its decision shall 
be final, 

(4) The Central Govermnent shall publish annually in the official Gazette 
report of the activities financed from the Fund, together with an estimate of re- 
ceipts and expenditure of the Fund and a statement of accounts. 

4. (1) The? Central Government shall constitute two Advisory Committees, 

one for the Province of Madras and one for the Pro- 
Advisory Committees. vince of Bihar, to advise the Central Government on 

any matters arising out of the administration of this 

Act or the Fund, 

” (2) The members of the Advisoxy Committees shall be appointed by the 
«®fenjtral Government, and shall be of such number and chosen in such manner as 
prescribed by rules made under this Act : 

^^foyided that each Committee shall include an equal number of members 
represa:]®agig mica mine owners and workmen employed in the mica mining indus- 
tiy, and that it least one member of each Committee shall be a woman, and at 
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least one member of each Committee shall be a member of the Legislature of 
the Province concerned. 

(3) The Chairman of each Advisory Committee shall be appointed by 
the Central Government. 


(4) The Central Government shall publish in the official Gazette the names 
of all members of the Advisory Committees. 

5. (1) The Central Government may appoint Inspectors, Welfare Admi- 

. ^ ^ . nistrators and such other officers as it thinks necessary 

of o^S-s. powers administer the Fund or to supervise or carry out the 

activities financed from the Fund. 

(2) Every officer so appointed shall be deemed to be a public servant within 
the meaning of section 21 of the Indian Penal Code (XLV of 1860), 

(3) Any Inspector or Welfare Administrator may — 

(a) with such assistance, if any, as he thinks fit, enter at any reasonable 
time any place which he considers it necessary to enter for the purpose of super- 
vising or carrying out the activities financed from the Fund, and 

(&) do within such place anything necessary for the proper discharge 
of his duties. 


6. (1) The Central Government may, by noti- 

Power to make rules. fication in the official Gazette, make rules to carry 

into effect the purposes of this Act. 

(2) Without prejudice to the generality of the foregoing power, such 
rules may provide for — 

(a) the making of refunds, remissions and recoveries of the duty of 
customs imposed by sub-section (1) of section 2; 

(b) the composition of the Advisory Committees constituted under sec- 
tion 4, the manner in which the members thereof shall be chosen, the term of office 
of such members, the allowances, if any, payable to them, and the manner in 
which the Advisory Committees shall conduct their business ; 

(c) the conditions governing the grant of money from the Fund under 
clause (b) of sub-section (2) of section 3; 

(d) the form of the estimate and statement referred to in sub-section 

(4) of section 3 ; 

(e) the conditions of service and the duties of all officers appointed under 
section 5 ; 

(/) the furnishing by owners or agents or managers of mica mines of 
statistical or other information, and the punishment by fine of failure to comply 
with the requirements of any rule made under this clause. 


THE MINES MATERNITY BENEFIT ACT (XIX OF 1941). 

[Am. by Acts XVIII of 1943 and X of 1945.] 

[26th November, 1941. 

Aft Act to regulate the employment of women in mines for a certain period before 
and after childbirth and to provide for payment of maternity benefit to 
them. 

Whereas it is expedient to regulate the employment of women in mines 
for a certain period before and after childbirth and to provide for payment of 
maternity benefit to them ; It is hereby enacted as follows : — 

Short title, extent and 1. (1) This Act maybe called The Mines Ma- 

coinmencement TERNITY BENEFIT Act, 1941. 

(2) It extends to the whole of British India. 

(3) It shall come into force on such date as the Central Government may 
by notification in the Official Gazette, appoint. 
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Definitions 


2. In this Act unless there is anything repug- 
nant in the subject or context, — 

(а) “child” includes a still-born child; 

(б) “Chief Inspector”, “Inspector”, “employed”, “mine” and “owner” have 
the meanings assigned, respectively, to these expressions m section 3 of the Indian 
Mines Act, 1923 ; 

(c) “manager” means the manager of the mine appointed in accordance 
with the provisions of the Indian Mines Act, 1923 ; 

(d) “maternity benefit” means the payment referred to in section 5 ; 

(e) “prescribed” means prescribed by rules made under this Act. 

3. (1) No owner or manager of a mine shall 
Prohibition of employ- knowingly employ a woman and no woman shall engage 

ment of, pd work by, employment in any mine during the four weeks 
^iod. following the day on which she is delivered of a 

child. 

[(2) No owner or manager of a mine shall employ any woman below 
ground in the mine — 

(0) if he has reason to believe or if she has informed him that she is) likely 
to be delivered of a child within ten weeks ; 

(&) if she has to the knowledge of the management been delivered of a 
child within the preceding twenty-six weeks ; 

(c) during the period of ten weeks following the twenty-six weeks re- 
ferred to in clause (b ) — 

(1) for more than four hours in a day unless a creche is provided at the 


mine; 

(ii) in any case, for more than four hours at any one time: 

Provided that where the woman informs the management that the child 
of which she was delivered has died, the provisions of clause (c) shall not apply 
after the management has with due diligence verified the correctness of her 
statement.] {Added by Act X of 1945.) 

4, (1) If any woman employed in a mine who is pregnant gives notice 

either orally or in writing in the prescribed form to the 
manager of the mine that she expects to be delivered 
after delivery. ^ child within one month from the date of such 

notice the manager shall permit her if she so desires to 
absent herself from work up to the day of her delivery and such absence shall 
be treated as a period of authorised absence on leave: 

Provided that, ^[except in the case of a woman employed below ground 
in the mine], the manager mav, on undertaking to defray the cost of such exami- 
nation, require the woman to be examined by a qualified medical practitioner 
or midwife, and, if the woman refuses to submit to such examination or is certi- 
fied on such examination as not pregnant or not likely to be delivered of a child 
within one month, he may refuse such permission 

^[(2) If any woman employed below ground in a mine gives notice either 
orally or in writing in the prescribed form to the manager of the mine that she 
expects to be delivered of a child within ten weeks from the date of such notice, 
the manager may, on undertaking to defray the cost of such examination, require 
the woman to be examined within three days by a qualified medical practitioner 
or midwife, and shall permit her if she so desires to absent herself from work 
m any capacity in the mine prior to the said examination, and unless he obtains 
^ woman is not pregnant or not likely to be deli'^^ered ofi a child 

Within ten weeks or the woman refuses to submit to such examination, up to the 


1945. 

2 Substituted by Act X of 1945. 


laW. EBP. 

Inserted and substituted by Act X of 
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day of her delivery, and such absence shall be treated as a period of authorized 
absence on leave. 

(3) The examination referred to m the proviso to sub-section (1) or in 
sub-section ( 2 ) bball, if the woman so desires, be carried out by a woman. ^ 

(4) The absence of a woman in the period during which she is entitled to 
maternity benefit under this Act shall be treated as authonzed absence on leave.] 

5. (1) Every woman, ^ [other than a woman to whom the provisions of sub- 

T> j . c section ( 2 ) apply,] employed in a mine who has been 

Right to and habilit\ tor . 1 1 ^ 

payment of maternit\ ])ene- continuously employed in that mine or m mines be- 
fit longing to the owner of that mine for a period of not 

less than six months preceding the date of her delir- 
very shall, if she complies with the conditions imposed hy this Act, be entitled 
to receive, and the owner of the mine shall be liable to make her, in accordance 
with the provisions of this Act, a pa 3 nnent at the rate of ^[twelve annas] a day 
for every day * * *] during the four weeks immediately preceding 

and including the da> of her delivery and for each day of the four weeks follow- 
ing her deliveiy. 

[(2) Every woman who has worked below ground m a mine or mines 
of the same owner for not less^than ninety days in all during a period niot exceed- 
ing six months immediately preceding the date on which clause (a) of sub- 
section ( 2 ) of section 3 becomes applicable to her case shall, if she complies with 
the other conditions imposed by this Act, be entitled to receive, and the owner 
of the mine shall be liable to make to her, in accordance with the provisions of 
this Act, a pa) ment at the rate of six rupees a week for the ten weeks immediately 
preceding her delivery and for the six weeks following her delivery.]) (Inserted 
by Act X of 1945.) 

^[Provided that no such payment shall be made for any day on which she 
attends work and receives payment therefor during the four weeks preceding her 
delivery.] (Added by Act XVIII of 1943.) 

Explanation — ^Periods of casual absence as defined by rules made under 
section 15 or authorised absence on account of illness or leave shall count as 


employment in determining whether employment has been continuous. 

6 . (1) The Central Government may by rules made tmder section IS pro- 

p + r T, vide that a woman entitled to maternity benefit under 

aymen o onus shall, if at the time of her delivery she utilized 

the services of a qualified midwife or other trained person, receive in addition 
to the maternity benefit due to her a bonus not exceeding in amount three rupees: 

Provided that she shall not receive such bonus if at the place chosen by 
her for her confinement she would have been entitled free of charge to 
the services of a qualified midwife or other trained person fowided by the owner 
of the mine. 


(2) Such rules may further provide for the determination by the Pro- 
vincial Government of the amount of the bonus and of the qualifications which 
shall be possessed by qualified midwives and other trained persons for the pur- 
poses of this section. 

7 , A woman entitled to maternity benefit under this Act unless she has 
given the notice referred to in sub-section ( 1 ) ^{or 
Notice of delivery lo be sub-fection (2) as the case may be,) of section 4, shall 
pven 0 manager, being delivered of a child ^ve notice of her delivery 

in the prescribed manner to the manager before the expiry of seven days from the 
date of her deliveiy, and shall before the expiiy of six months from such date 


IiEG-. REF. 2 0j33iitted and Proviso added by Act 

^Inserted and substituted by Act X of XVIII of 1943. 

1945. 
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furnish proof of the presrcibed nature to the manager both of her delivery /and of 
the date of her delivery: 

Provided that a woman giving notice under section 4 or this section may 
therein nominate a person for the purposes of sub-section (2) of section 9. 

8. (1) Where a woman entitled to maternity benefit has given the notice 

„ . r , , referred to in sub-section (1) of section 4 and has ob- 

benSt!^^^ ^ tained permission to absent herself from work up to 

the date of her delivery, the manager shall either at 
once or within three days pay to her maternity benefit for four ^veeks in advanice. 

^[(1-A) Where a woman entitled to maternity benefit has given the notice 
referred to in sub-section (2) of section 4, the manager shall within three days 
pay to her maternity benefit for ten weeks in advance, unless within the said 
three days as a result of the examination referred to in that sub-section he obtains 
a certificate that she is not pregnant or not likely to be delivered of a child within 
ten weeks or the woman refuses to submit to such examination.] 

(2) A woman entitled to maternity benefit who has been delivered of a 
child shall, on furnishing the proof referred to in section 7, — 

(a) if she has received an advance payment under sub-section (1) ^[or 
sub-section 1-A] be paid the balance of the maternity benefit due to her at the 
end of the fourth week from the date of her delivery or within three days of the 
furnishing of proof, whichever date is later; 

(&) if she has received no such advance payment, — 

(i) if the proof is furnished before the end of the fourth week from the 
date of delivery, be paid at once or within three days so much of the maternity 
benefit as is then due to her, and be paid the balance at the end of the said 
fourth week; 

(ii) if the proof is furnished after the end of the fourth week from the 
date of delivery, be paid at once or within three days the whole amount of the 
maternity benefit due to her. 

9. (l)If a woman entitled to maternity benefit 
Disposal of maternity who has received an advance under sub-section (1) 

benefit in case of death of ir^j. sub-section 1-A] of section 8 dies before being 

women en i e o leceive ^^liyered of the child, the advance shall not be 

recoverable. 

(2) If a woman entitled to maternity benefit having been delivered of a 
child dies before payment of the maternity benefit, or where an advance under 
sub-section (1) ^[or sub-section 1-A] of section 8 has been made, of the balance 
of the maternity benefit due to her is made the amount due to her up to the date 
of her death shall, on the prescribed proof of the birth and date of the birth of 
the child and of the death and date of death of the woman being furnished at 
any time before the expiry of six months from the dale of delivery, be paid if 
the child is living to the person who undertakes the care of the child, and if the 
child is not living to the person nominated by her under the proviso to section 7 
or if she has made no such nomination to the legal representative of the deceased 
woman. 


10. (1) When a woman absents herself from work in accordance with 

^[sub-section (1) of section 3 or in circumstances 
under which in accordance with this Act the absence 
is to be treated as authorized absence on leave] it 
shall be unlawful for the manager to dismiss her 
during or on account of such absence, or to give 
notice of dismissal on such a day that the notice will expire during such absence. 


Prohibition of dismissal 
during or on account of 
absence from work owing 
to confinement 


1 c ref. 

^Substituted and inserted by Act X of 


1945. 

2 Substituted by Act X of 1945. 
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^ (2) The dismissal of a woman at any time within six months before she 
is delivered of a child, if the woman but for such dismissal would have been 
entitled to maternity benefit under this Act, shall not have the effect of depriv- 
ing her of that maternity benefit if the Chief Inspector is satisfied that her dis- 
missal was without sufficient cause. 

11 . (1) Any woman claiming that maternity benefit to which she is en- 

titled under this Act and any person claiming that 
Chief Injector payment due under sub-section (2) of section 9 is 
ments to be made. improperly withheld may make a complaint to the 

Chief Inspector or any Inspector, ^[or any other 
officer authorized in this behalf by the Central Government]. 

(2) On receipt of such complaint or on his own motion without any such 
complaint being made, the Chief Inspector or Inspector ^[or other officer] may 
make inquiry or cause an inquiry to be made, and if satisfied that a payment has 
been wrongfully withheld may direct the payment to be made in accordance with 
his orders. 

12. Any woman who does any work for which she receives payment in 

■D u £ ^ -ash or kind after she has been permitted under sub- 

of Act by a woman section ( 1 ) of section 4 to absent herself from work, 

or who engages in employment in any mine in con- 
travention of ^[sub-section (1) of section 37], shall be punishable with fine which 
may extend to ten rupees, and, if she is entitled to maternity benefit under this 
Act, shall forfeit her right to any maternity benefit not already paid to her. 

13. (1) Any owner or manager of a mine. 

Penalty for contravention vvho contravenes any provision of this Act for which 
of ^ Act by owner or mana- express penalty is provided, shall be punishable 
^ ■ with fine which may extend to five hundred rupees. 

(2) The Court imposing the fine may, if the contravention has resulted 
in depriving a woman of any maternity benefit due to her, order the whole or 
any part of the fine when paid to be applied in payment of compensation to the 
woman for any loss caused to her by the contravention of the provision on 
account of which the fine has been imposed, and an Appellate Court or the High 
Court in exercise of its powers of revision may also make such order. 

14 . (1) No prosecution under this Act shall be instituted except by or with 

_ , the sanction of the Chief Inspector, ^[or of an officer 

ognisance o cases authorized in this behalf by the Central Government]. 

(2) No Court inferior to that of a Magistrate of the first class shall try 
an offence punishable under this Act or any rule made thereunder. 

(3) No Court shall take cognizance of an offence punishable under this 
Act or any rule made thereunder, unless complaint thereof is made within six 
months of the date on which the offence is alleged to have been committed : 

Provided that in computing the said period of six months any time spent 
in obtaining the sanction of the Chief Inspector required by sub-section (1) shall 
be excluded. 

15. (1) The Central Government may, subject 

Power of Central Gov- condition of previous publication, by notifi- 

ernment to make rules cation in the official Gazette, make rules to carry out 

the purposes of this Act. 

(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may — 

(a) require the maintenance of registers and records for the purposes 
of this Act and prescribe the form thereof; 


LEG. REF. 

1 Inserted by Act X of 1945 . 

G. O. 


2 Substituted by Act X of 1945 . 
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(6) prescribe the form of the notices referred to in section 4 and sec- 
tion 7, and require mines to supply copies thereof to women workers; 

(c) regulate the examination of women ^[referred to m] section 4, and 
the grant of the certificates therein referred to; 

(d) prescribe the nature of and the method of furnishing the proof 
referred to in section 7, section 8 and section 9 ; 

(e) regulate the manner of applying for and paying maternity benefit; 

(f) assign duties to, and reg^ate the powers of, &e Chief Inspector and 
Inspectors ^[and the officers authorized by the Central Government referred to 
in section 11 and sub-section (1) of S. 14], for the purposes of this Act. 


(3) Any rule made under this section may provide that a contravention 
thereof skall be punishable with fine which may extend to fifty rupees. 

16. The manager of every mine in which women are employed shall cause 
an abstract in the local Indian language of the provi- 
Abstract of this Act and sions of ^_s Act and of the rules made thfeunder 

the rules made thereundei to be exhibited in the mine in such manner that they 

to be exhibited in mines may come to the notice of every woman employed in 


the mine. 

(2) For any contravention of the provisions of this section the manager 
shall be punishable with fine which may extend to one hundred rupees. 

Power of Central Gov- Central Government may, by notification 

emment to exempt mines in the Official Gazette, exempt any mine or class of 
from operation of Act mines from the operation of this Act. 

18. The provisions of this Act shall be binding 
on the Crown. 


Act binding on Crown. 


THE INDIAN MINES ACT (IV OF 1923.)« 


Year, | 

i 

No. 1 

Short title. 

AmendmentSf 

1923 

IV 

The Indian Mines Act, 
1923. 

Amended: Acts, 37 of 1925; 13 of 
1918; 22 of 1931 ; 5 of 1935; 12 of 1936; 
19 of 1937; 24 of 1940 ; and Ordinance 
XVIT of 1945. 

Rep. in part: 12 of 1927. 


[jV.jS. — T hroughout this Act, except as otherwise provided, for Xocal 
Government’ the words 'Central Government’ have been substituted by the 
Government of India (Adaptation of Indian Laws) Order, 1937. 

[23rd February, 1923. 

An Act to amend and consolidate the law relating to the regulation and 

inspection of mirtes. 

Whereas it is expedient to amend and consolidate the law relating to the 
regulation and inspection of mines; It is hereby enacted as follows: — 

CHAPTER I. 

Preliminary. 

Short title, extent and 1* (1) This Act may be called The Indun 

^xanmencement MlNES AcT, 1923. 


^ , LEG. REF. 

jSahstitatedby Act X of 1945. 

Act X of 1945. 

»For Statement of Objects and Reasons, 


.ree “Gazette of Lndia’^ 1922, Pt. V, p. 327; 
and for the Report of Joint Committee, see 
tbid, 1923, Pt. V, p. 25. 









S. 3l The Mines Act (IV of 1923). 3755 

(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sonthal Parganas. 

(3) It shall come into force on the first day of July, 1924 

2 . ^ * * *] 

Definitions unless there is anything repug- 

nant in the subject or context, — 

(a) when used in relation to a mine, means any person appoint- 
ed or acting as the representative of the owner in respect of the management 
of the mine or of any part thereof, and as such superior to a manager under 
this Act; 

(b) "^Chief Inspector” means the Chief Inspector of Mines appointed 
under this Act; 

(c) '"child” means a person ®[who has not completed his fifteenth 

year] ; 

^[(cc) "day” means a period of twenty-four hours beginning at mid- 
night] ; 

"District Magistrate” means in a Presidency-town, the person 
appointed by the Central Government to perform the duties of a District Magis- 
trate under this Act in that town] ; 

(d) * a person is said to be "employed” in a mine who works under ap- 
pointment by or with the knowledge of the manager, whether for wages or not, 
in any mining operation, or in cleaning or oiling any part of any machinery used 
in or about the mine, or in any other kind of work whatsoever incidental to or 
connected with, mining operations ; 

(e) "Inspector” means an Inspector of Mines appointed under this Act, 
and includes a District Magistrate when exercising any power or performing 
any duty of an Inspector which he is empowered by this Act to exercise or 
perform ; 

(/) "mine” means any excavation where any operation for the purpose 
of searching for or obtaining minerals has been or is being carried on, and in- 
cludes all works, machinery, tramways and sidings, whether above or below 
ground, in or adjacent to or belonging to a mine; 

Provided that it shall not include any part of such premises on which 
a manufacturing process is being carried on unless such process is a process for 
coke making or the dressing of minerals; 

(g) "owner,” when used in relation to a mine, means any person who is 
the immediate proprietor or lessee or occupier of the mine or of any part there- 
of, but does not include ct person who merely receives a royalty, rent or fine 
from the mine, or is merely the proprietor of the mine subject to any lease, 
grant or licence for the working thereof, or is merely the owner of the soil and 
not interested in the minerals of the mine; but any contractor for the working 
of a mine or any part thereof shall be subject to this Act in like manner as if 
he were an owner, but not so as to exempt the owner from any liability ; 

(h) "prescribed” means prescribed by regulations, rules or bye-laws; 

(i) "qualified medical practitioner” means any person registered under 

the Medical Act, 1858, or any Act amending the same or under any Act of any 
Legislature in British India providing for the maintenance of a register of 
medical practitioners, and includes, in any area where no such last-mentioned 
Act is in force, any person declared by the Central Government, by notification 
in the Official Gazette, to be a qualified medical practitioner for the purposes of 
this Act ; 

LEG. REF. bered as cl. (ccc) by ibid 

iSec. 2 omitted by A.O., 1937 ^ Added by Act XXI of 1931. 

2 Substituted for the words ‘under the age 

of 13 years’ by Act V of 1935. Sec. 3 (/) ~Se^ 61 C. 445^38 C.W.N. 

®CL (cc) inserted and old cl. (cc) renum- 418=1934 C. 387, cited under sec. 15, infra. 
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(/) ‘'regulations’', ‘‘rules", and “bye-laws" mean respectively regulations, 
rules and bye-laws made under this Act; 

^[(//) where work of the same kind is carried out by two or more sets 
of workers working during different periods of the day, each of such sets is 
called a ‘relay' ;] 

{k) “serious bodil)* injury" means any injury which involves, or in all 
probability will involve, the permanent loss of the use of, or permanent injury 
to, any limb, or the permanent loss of or injury to the sight or hearing, or the 
fracture of any limb or the enforced absence of the injured person from work 
for a period exceeding twenty days ; and 

(Z) “week" means the period between midnight on Saturday night and 
midnight on the succeeding Saturday night. 

CHAPTER II. 

Inspectors. 

4. (1) The Central Government may, by notification in the Official 

Gazette, appoint a duly qualified person to be Chief 
Chief Inspector and Ins- Inspector of Mines for the whole of British India, 
pectors. qualified persons to be Inspectors of Mines 

subordinate to the Chief Inspector. 

(2) No person shall be appointed to be Chief Inspector or an Inspector, 
or having been appointed shall continue to hold such office who is or becomes 
directly or indirectly interested in any mine or mining rights in India. 

(3) The District Magistrate may exercise the powers and perform the 
duties of an Inspector subject to the general or special orders of the Central 
Government : 

Provided that nothing in this sub-section shall be deemed to empower a 
District Magistrate to exercise any of the powers conferred by section 19 or 
section 32. 

(4) The Chief Inspector and every Inspector shall be deemed to be a 
public servant within the meaning of the Indian Penal Code. 

5. (1) The Chief Inspector may, by order in writing, prohibit or restrict 

^ r T . the exercise by any Inspector named, or any class 

Functions o nspec ors Inspectors specified, in the order, of any power 

conferred on Inspectors by this Act, and shall, subject as aforesaid, declare the 
local area or area^ within which, or the group or class of mines with respect 
to which. Inspectors shall exercise their respective powers. 

(2) The Inspector shall give information to owners, agents and mana- 
gers of mines, situate within the local area or areas or belonging to the group or 
class of mines, in respect of which he exercises powers under sub-section (1) 
as to all regulations and rules which concern them respectively and as to the places 
where copies of such regulations and rules may be obtained. 

Powers of Inspectors of 6. The Chief Inspector and any Inspector 

Mines. may — 

(o) make such examination and inquiry as he thinks fit in order to 
ascertain whether the provisions of this Act and of the regulations, rules and 
bye-laws and of any orders made thereunder are observed in the case of any 
mine ; 

(&) with such assistants (if any) as he thinks fit, enter, inspect and ex- 
amine any mine or any part thereof at any reasonable time by day or night, but 
not so as unreasonably to impede or obstruct the working of the mine; 

(c) examine into, and make inquiry respecting, the state and condition 
of any mine or any part thereof, th e ventilation of the mine, the sufficiency of 

LEG. REF. 

^Cl. (/;) inserted by Act V of 1935. 
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the bye-laws for the time bemg in force relating to the mine, and all matters 
and things connected with or relating to the safety of the persons employed in 
the mine. 

7. Any person in the seiwice of the ^ [Crown] duly authorized by a spe- 

p r . rr 0121 ovdev in writing of the Chief Inspector or of an 

to enterrmeasS-e^etc^ Inspector in this behalf may, for the purpose of sur- 

veying, levelling or measuring in any mine, after 
giving not less than three days’ notice to the manager of such mine, enter the 
mine and may survey, level or measure the mine or any part thereof at any reason- 
able time by day or night, but not so as unreasonably to impede or obstruct the 
working of the mine. 

8. Every owner, agent and manager of a mine shall afford the Chief Ins- 

pector and every Inspector and every person authori- 
to In^s^ectors^ afforded ged under section 7 all reasonable facilities for 
npecors. making any entry, inspection, survey, measurement, 

examination or inquiry imder this Act. 

9. (1) All copies of, and extracts from, registers or other records apper- 

taining to any mine, and all other information acquir- 
obtame?^ information Chief Inspector or an Inspector or by any 

one assisting him, in the course of the inspection of 
^y mine under this Act or acquired by any person authorised under section 7 
in the exercise of his duties thereunder, shall be regarded as confidential, 
^’»[and shall not be disclosed to any person other than a Magistrate or an official 
superior or the owner, agent or manager of the mine concerned, unless the 
Chief Inspector or the Inspector considers disclosure necessary to ensure the 
safety of any person]. 

(2) If the Chief Inspector, or an Inspector or any other person referred 
to in sub-section (1) discloses ^[contrary to the provisions of sub-section (1)], 
any such information as aforesaid without the consent of the Central Govern- 
ment], he shall be guilty of a breach of official trust, and shall be punishable 
^[with imprisonment for a term which may extend to one year, or with fine, or 
with both, ] . 

(3) No Court shall proceed to the trial of any offence under this section, 
® [except with the previous sanction of the Central Government] . 

CHAPTER III. 

Mining Boards and Committees. 

10. (1) The Central Government may constitute ^[for any part of British 

^ , India] or for any group or class of mines * *1, 

Muung Boards a Mining Board consisting of— 

(a) a person in the service of ®[the Crown] not being the Chief Inspector 
or an Inspector, nominated by the Central Government to act as chairman ; 

(b) the Chief Inspector or an Inspector; 

(r) ®[a person, not being the Chief Inspector or an Inspector, nominated 
by the Central Govenimenl)] ; 


LEG. REF. 

^ Substituted for ^Government* by A.0 , 
1937. 

Inserted by Act XXIX of 1937. 

^ Substituted for words ‘to any one other 
than a Magistrate or an officer to whom he 
is subordinate* by tbid 

® Substituted for “Governor-General in 
Council or of the Local Government’* by A. 
O, 1937. 

^ These words were substituted for the 
words “in the manner provided by S 4 of 


the Indian Official Secrets Act, 1889” by 
S. 2 and Sch. I of the Repealmg and 
Amending Act, 1925 (XXXVII of 1925). 

5 Substituted by Act XXIX of 1937. 

® Substituted for ‘for the province, etc ,* by 
A 0 , 1937. 

^Word'5 ‘in the Province’ omitted by ibtd, 

5 Substituted by Act XXIV of 1940 . 

^ Substituted for old cl (r) by Act V of 
1935. 

Substituted for “Local Government” by 
A.O., 1937. 
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(d) two persons nominated by owners of mines or their representatives 
in such manner as may be prescribed; 

^[(e) two persons to represent the interest of miners, who shall be nomi- 
nated in accordance with the following provisions: — 

(1) if 'there are one or more registered trade unions having in the ag- 
gregate as members not less than one quarter of the miners, the said persons 
shall be nominated by such trade union or trade unions in such manner as may 
be prescribed ; 

(ii) if sub-clause (i) is not applicable and there are one or more regis- 
tered trade unions having in the aggregate as members not less than 1,000 miners, 
one of the said persons shall be nominated by such trade union or trade unions 
in such manner as may be prescribed and the other by the Central Government; 

(iii) if neither sub-clause (i) nor sub-clause (ii) is applicable, the said 
persons shall be nominated by the Central Government. 

Explanation, — ^In this clause '"miner” means a person employed, other- 
wise than in a position of supervision or management, in any of the mines for 
which the Mining Board is constituted.] 

(2) The chairman shall appoint a person to act as secretary to the Board. 

(3) The Central Government may give directions as to the payment of 
travelling expenses incurred by the secretary or any member of any such Mining 
Board in the performance of his duty as such secretary or member. 

11. (1) Where under this Act any question relat- 

Committee'^ . ing to a mine is referred to a Committee, the Com- 

mittee shall consist of — 

(a) a chairman nominated by the Central CJovernment or by such officer 
or authority as the Central Government may authorise in this behalf; 

(b) dL person nominated by the chairman and qualified by experience to 
dispose of the question referred to the Committee; and 

(c) two persons of whom one shall be nominated by the owner, agent or 
manager of the mine concerned, and the other shall be nominated by the Cen- 
tral Government to represent ffie interests of the persons employed in the 
mine. 

(2) No Inspector or person employed in or in the management of any 
mine concerned shall serve as chairman or member of a committee appointed 
under this section. 

(3) Where an owner, agent or manager fails to exercise his power of 
nomination under clause (c) of sub-section (1), the Committee may, notwith- 
standing such failure, proceed to inquire into and dispose of the matter referred 
to it. 

(4) The Committee shall hear and record such information as the Chief 
Inspector or the Inspector, or the owner, agent or manager of the mine concern- 
ed, may place before it, and shall intimate its decision to the Chief Inspector or 
the Inspector and to the owner, agent or manager of the mine, and shall report 
its decision to the Central Government. 

(5) On receiving such report the Central Government shall pass orders in 
conformity therewith unless the Chief Inspector or the owner, agent or manager 
of the mine has lodged an objection to the decision of the Committee, in which 
oa§e the Central Government may proceed to review such decision and to pass 
stKjh orders in the matter as it may think fit. If an objection is lodged by the 

Inspector, notice of the same shall forthwith be given to the owner, agent 
of fdfefijng^^r of the mine. 


LEG. REF. 

Q. (e> inserted by Act V of 1935* 
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(6) The Central Government may give directions as to the remuneration^ 
if any, to be paid to the members of the Committee or any of them, and as to 
the payment of the expenses of the inquiry including such remuneration. 

12. (1) Any Mining Board constituted under section 10 and any Com- 
mittee constituted under section 11 may exercise such 

Mining powers of an Inspector under this Act as it 

thinks necessary or expedient to exercise for the pur- 
pose of deciding or reporting upon any matter referred to it. 

(2) Every Mining Board constituted under section 10 and every Com- 
mittee appointed under section 11 shall have the powers of a Civil Court under 
the Code of Civil Procedure, 1908, for the purpose of enforcing the attendance 
of witnesses and compelling the production of documents and material objects; 
and every person required by any such Mining Board or Committee to furnish 
information before it shall be deemed to be legally bound to do so within the 
meaning of section 176 of the Indian Penal Code. 

13. The Central Government may direct that the* expenses of any inquiry 

P r conducted by a Mining Board constituted under sec- 

ecovery o expenses. ^ Committee appointed under section 11 

shall be borne in whole or in part by the owner or agent of the mine concerned, 
and the amount so directed to be paid may, on application by the Chief Inspec- 
tor or an Inspector to a Magistrate having jurisdiction at the place wheie the 
mine is situated or where such owner or agent is for the time being resident, 
be recovered by the distress and sale of any movable property within the limits 
of the Magistrate's jurisdiction belonging to such ^ [owner or agent]. 

CHAPTER IV. 

Mining Operations and Management of Mines. 

14. The owner, agent or manager of a mine shall, in the case of an exist- 

ing mine within one month from the commencement 
Notice to be given of ^jg in the case of a new mine, within three 

mining opera 10 ns. months after the commencement of mining opera- 

tions, give to the District Magistrate of the district in which the mine is situated 
notice in writing in such form and containing such particulars relating to the 
mine as may be prescribed. 

15. (1) Save as may be otherwise prescribed, every mine shall be under 

one manager who shall have the prescribed qualifica- 
anagers. ^ responsible for Ae control, manage- 

ment and direction of the mine, and the owner or agent of every mine shall 
appoint himself or some other person, having such qualifications, to be such 
manager. 

(2) If any mine is worked without there being a manager for the mine 
as required by sub-section (1), the owner and agent shall each be deemed to have 
contravened the provisions of this section. 


LEG. REF. 

1 These words were substituted for the 
words ‘‘owner, agent or manager” by S. 2 
and Sch I of the Repealing and Amending 
Act, 1925 (XXXVII of 1925). 


Sec 15 (2): ‘Mine"'— Meaning of— Work- 
ing OF Mine. — ^In addition to excavations, 
machinery, etc., works which are incidental 
to or connected with nuning operations clearly 
fall within the definition of mine in S. 3 
if) of the Act. Whether a particular kmd 
of work comes within the mischief of the 
definition or not must always be a question 


of fact. Where at the time when the peti- 
tioners were alleged to have been carrying 
on mining work under the management of a 
manager appointed without section, several 
persons W’ere employed in loading wagons and 
others were employed on the surface, and 
steam was up”. Held, that the “mine was 
being worked” within the meaning of S. 15 
(2). That term is not confined to actual 
mining operations, that is to <5ay, such opera- 
tions "as relate to the actual raising of coal 
61 Cal. 445=38 CW.N. 418=48 T.C. 739=35 
CrX.J. 742=59 C.L.J. 122=1934 Cal. 387. 
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16. (1) The owner, agent and manager of every mine shall be responsible 

^ ^ ^ that all operations carried on in connection there- 
of ^owneS, ^^ageSs ^ ViS conducted in accordance with the provisions 

managers. ’ of this Act and of the regulations, rules and bye-laws 

and of any orders made thereunder. 

(2) In the event of any contravention of any such provisions by any 
person whomsoever, the owner, agent and manager of the mine shall each foe 
deemed also to be guilty of such contravention unless he proves that he had 
taken all reasonable means, by publishing and to the best of his power enforcing 
those provisions, to prevent such contravention : 

Provided that the owner or agent shall not be so deemed if he proves — 

(a) that he was not in the habit of taking, and did not in respect of the 
matter in question take, any part in the management of the mine ; and 

(b) that he had made all the financial and other provisions necessaiy to 
enable tihe manager to carry out his duties ; and 

(c) that the offence was committed without his knowledge, consent or 
connivance, 

(3) Save as hereinbefore provided, it shall not be a defence in any pro- 
ceedings brought against an owner or agent of a mine under this section that a 
manager of the mine has been appointed in accordance with the provisions of 
this Act. 

CHAPTER V. 

Provisions as to Health and Safety. 

17. There shall be provided and maintained for every mine, latrine and 

- urinal accommodation of such kind and on such scale, 

onservancy. supply of water fit for drinking, as may be 

prescribed. 

18. At every mine in respect of which the Central Government may, by 

Medical appliances. notification in the Official Gazette declare this sec- 

tion to apply, ^ such supply of ambulances as stret- 
chers, and of splints, bandages and other medical requirements, as may be pres- 
cribed, shall be kept ready at hand in a convenient place and in good and seivice- 
able order. 

19. (1) If, in any respect which is not provided against by any express 

provision of this Act or of the regulations, rules or 
Powers of Inspectors bye-laws Or of any orders made thereunder, it appe- 

SressTy provided^"^5amft Inspector or the Inspector that any 

exist or when employment tnine, or any part thereof or any matter, thing or 
of persons is dangerous practice in or connected with the mine, or with con- 
trol, management or direction thereof, is dangerous 
to hiunan life or safety, or defective so as to threaten, or tend to, the bodily in- 
jury of any person, he may give notice in writing thereof to the owner, agent or 
manager of the mine, and shall state in the notice the particulars in which he 
considers the mine, or pait thereof, or the matter, thing or practice, to be 
dangerous or defective and require the same to be remedied within such time as 
he may specify in the notice. 

^[(1-A) Without prejudice to the generality of the provisions contained 
in sub-section (1), the Chief Inspector or the Inspector may, in any area to 
which the Central Government may by notification in the Official Gazette declare 


Powers of Inspectors 
when causes of danger not 
expressly provided against 
exist or when employment 
of persons is dangerous 


, ^ LEG. REF. 

provisions of this section were ap- 
3 ^ied to ^11 coal mines and to mines other 
than coal mines at which more than 20 per- 
sons are employed in Bengal, see "Calcutta 


Gazette,” 1925, Pt I, p. 960; provisions simi- 
larly applied to Baluchistan, see BaL Local 
Rules and Orders, Pt. II, p. 244. 

2 Inserted by Act XI of 1936 and see also 
Act XXXIX of 1937. 
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that this sub-section applies, by order in writing addressed to the owner, agent 
or manager of a mine, — > 

/[* *] prohibit the extraction or reduction of pillars in any part of the 
mine if, in his opinion, such operation is likely to cause the crushing of pillars 
or the premature collapse of any part of the workings or otherwise endanger 
the mine, or if, in his opinion, adequate provision against the outbreak of fire 
has not been made by providing for the sealing off and isolation of the part of 
the mine in which such operation is contemplated and for restricting the area 
that might be affected by a fire; *'] 

X !}c 

and the provisions of sub-sections (3), (4), (S) and (6) shall apply to an 
order made under this sub-section, as they apply to an order made under sub- 
section (2).] 

(2) If the Chief Inspector or an Inspector authorised in this behalf b} 
general or special order in writing by the Chief Inspector is of opinion that 
there is urgent and immediate danger to the life or safety of any person em- 
ployed in any mine or part thereof, he may, by an order in writing containing 
a statement of the grounds of his opinion, prohibit, until the danger is removed, 
the employment in or about the mine or part thereof of any person whose 
employment is not in his opinion reasonably necessary for the purpose of re- 
moving the danger, 

(3) Where an order has been made under sub-section (2) by an In- 
spector, the owner, agent or manager of the mine may, within ten days after the 
receipt of the order, appeal against the same to the Chief Inspector who may 
conform, modify or cancel the order. 

(4) The Chief Inspector or the Inspector making a requisition under sub- 
section (1) or an order utider sttb-section (2), and the Chief Inspector making 
an order (other than an order of cancellation) in appeal under sub-section (3), 
shall forthwith report the same to the Central Government and shall inform the 
owner, agent or manager of the mine that such report has been so made. 

(5) If the owner, agent or manager of the mine objects to a requisition 
made under sub-section ( 1 ) or to an order made by the Chief Inspector under 
sub-section (2), or sub-section (3). he may, within twenty days after the receipt 
of the notice containing the requisition or of the order or after the date of the 
decision of the appeal, as the case may be, send his objection in writing, stating 
the grounds thereof, to the Central Government, which shall refer the same to 
a Committee. 

(6) Every requisition made under sub-section (1), or order made under 
sub-section (2), or sub-section (3), to which objections is made under sub- 
section (5) shall be complied with pending the receipt at the mine of the decision 
of the Committee: 

Provided that the Committee may, on the application of the owner, agent 
or manager, suspend the operation of a requisition under sub-section (1) pend- 
ing its decision on the objection. 

Nothing in this section shall affect the powers of a Magistrate under 
section 144 of the Code of Criminal Procedure, 1898. 

^[20. (1) ] When any accident occurs in or about a mine causing loss of life 

or serious bodily injury, or when an accidental explo- 
^ Notice to be given of ac- i^ition, outbreak of fire or irruption of water 

cidents. occurs in or about a mine, the owner, agent or manager 

•of the mine shall give such notice of the occurrence to such authorities, and in 
•such form, and within such time, as may be prescribed. 

LEG. REF. (1) of sec 20 and sub-secs (2) and (3) 

^ 1 Omitted' by Act XXTY of 1940. added by Act V of 1935 

^ Sec, 20 has been re-numbered as sub-sec. 

C.O.M. — ^471 
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^[(2) The Central Government may, by notification in the Official Gazette,, 
direct that accidents other than those specified in sub-section (1) which cause 
bodily injury resulting in the enforced absence from work of the person injured 
for a period exceeding 48 hours shall be entered in a register the prescribed form 
or shall be subject to the provisions of sub-s^tion (1). 

(3) A copy of the entries in the register referred to in sub-section (2) 
shall be sent by the owner, agent, or manager of the mine, within fourteen days 
after the 30th day of June and the 31st day of December in each year, to the 
Chief Inspector.] 

21. (1) When any accidental explosion, ignition, outbreak of fire or irrup- 

tion of water or other accident has occurred in or 
Power of Goyerament to about any mine, the Central Government, if it is of 

case ^of accidents opinion that a formal inquiry into the causes of, and 

^ circumstances attending, the accident ought to be held, 

may appoint a competent person to hold such inquiry, and may also appoint any 
person or persons possessing legal or special knowledge to act as assessor or 
assessors in holding the inquiry. 

(2) The person appointed to hold any such inquiry shall have all the 
powers of a Civil Court under the Code of Civil Procedure, 1908, for the pui*- 
pose of enforcing the attendance of witnesses and compelling the production of 
documents and material objects; and every person required by such person as 
aforesaid to furnish any information shall be deemed to be legally bound to do 
so within the meaning of section 176 of the Indian Penal Code. 

(3) Any person holding an inquiry under this section may exercise such 
of the powers of an Inspector under this Act as he may think it necessary or 
expedient to exercise for the purposes of the inquiry. 

(4) The person holding an inquiry under this section shall make a report 
to the Central (^vemment stating the causes of the accident and its circum- 
stances, and adding any observations which he or any of the assessors may think 
fit to make. 


22. The Central Government may cause any report submitted by a Com- 
r, ... .. . ^ mittee under section 11 ^[and shall cause every re- 

u ica ion o repor s. submitted] by a Court of inquiry under section 

21, to be published at such time and in such manner as it may think jfit. 


CHAPTER VI. 

Hours and Limitation of Employment. 


®[22-A. No person shall be allowed to work in 
a mine on more than six days in any one week. 

22-B. (1) A person employed above ground in 

a mine shall not be allowed to work for more than 
fifty-four hours in any week or for more than ten 
hours in any day. 

(2) The periods of work of any such person* shall be so arranged that, 
along with his intervals for rest, they shall not in any day spread over more than 
twelve hours, and that he shall not work for more than six hours before he has 
had an interval for rest of at least one hour. 

(3) Persons belonging to two or more relays shall not be allowed to do 
work of the same kind above ground at the same moment : 

Provided that for the purposes of this sub-section person shall not be 
deemed to belong to separate relays by reason only of the fact that they receive 
their intervals for rest at different times. 


Weekly day of rest. 

Hours of work above 
ground. 


LEG. REF. 2 Substituted for the word "or” by Act V 

^Sub-sec. (2) and (3) o£ sec 20 added of 1935. 
by Act V of 1935. « Secs. 22-A to 22-D inserted by ibid. 
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22-C. (1) A person employed below ground in 
a mine shall not be allowed to work for more than 
nine hours in any day. 

(2) Work of the same kind shall not be carried on below* ground in any 
mine for a period spreading over more than nine hours in any day except by a 
system of relays so arranged that the periods of w^ork for each relay are not 
spread over more than nine hours. 

(3) No person employed in a min,e shall be allowed to be in any part of 
the mine below ground except during the periods of work shown in respect of 
him in the register kept under sub-section (1) of section 28. 

22-D. Where a worker works in a relay whose period of work extends 
over midnight, the ensuing day for him shall be 
provision or deemed to be the period of twenty-four hours begin- 
ning at the end of the period of work fixed for the 
relay, and the hours he has worked after midnight, shall be counted towards the 
previous day.] 

^[23. No person shall be allowed to work in a 

Prohibition of employ- mine who has. already been working in any other 
ment of certain persons. . j • i. i i ^ 

mine within the preceding twelve hour'>.] 

2[23-A. Repealed by Act V of 1935.] 

^[23-B. (1) The manager of every mine shall cause to be posted outside 

j t office of the mine a notice in the prescribed form 

of^ori? stating the time of the commencement and of the 

end of work at the mine and, if it is proposed to 
work by a system of ® [relays], the time of the commencement and of the end of 
work for each * [relay]. [The notice shall also state the time of the commence- 
ment and of the end of the intervals for rest fixed for persons employed above 
ground.] A copy of each such notice shall be sent to the Chief Inspector, if 
he so requires. 

(2) In the case of a mine at which mining operations commence after 
the 14th day of April, 1930, the notice referred to in sub-section (1) shall be 
posted not less than seven days before the commencement of work. 

(3) Where it is proposed to make any alteration in the time fixed for 
the commencement or for the end of work in the mine generally or for any 

relay or in the rest intervals fixed for persons employed above ground], an 
amended notice in the prescribed form shall be posted outside the office of the 
mine uot less than seven days before the change is made, and a copy of such 
notice shall be sent to the Chief Inspector not less than seven days before such 
change. *].] 

®[(4) No person shall be allowed to work in a mine otherwise than in 
accordance with the notice required by sub-section (1).] 

24. Nothing in * [section 22- A, section 22-B, section 22-C, section 23, or 
^ sub-section (4) of section 23-B] shall apply to persons 

Supervising s . defined to be persons holding 

positions of supervision or management or employed in a confidential capacity. 


LEG. REF. 

1 Substituted and added by Act V of 1935. 

® Secs. 23-A and 23-B added by Act XIII 
of 1928. 

3 (i) In sec. 23-B, sub-sec. (1) for the 
word ‘^shifts” the word “relays*' and for the 
word “shift** the word “relay** have been 
substituted by Act V of 1935. (ii) After 
the word “rday*^ as so substituted new sen- 
tence within brackets has been inserted by 


ibid, (lii) In sub-sec (3) for the word 
“shift** the words “relay or in the rest inter- 
vals fixed for persons employed above 
ground** have been substituted and all the 
words after the words “before^ such change*' 
have been omitted by ibid,; (iv) after sub- 
sec, (3) sub-sec. (4) has been inserted by 
ibid, 

< Substituted by ibid. 
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25. In case of an emergency involving serious risk to the safety of the 
mine or of persons employed therein, the manager 
Exemption from provi- subject to the provisions of section 19, permit 

sions regarding emp oymeo- . employed in contravention of ^ [section 

22-A, section 22-B, section 22-C, section 23, or sub-<section (4) of section 23-Bj 
on such work as may be necessary to protect the safety of the mine or of the 
persons employed therein: 

Provided that, where such occasion arises, a record of the fact shall 
imniniUately be made by the manager and shall be placed betoie the Chief 
Inspector or the Inspector at his next inspection of the mine. 

26 No child shall be employed in a mine, or ])e 
Children. allowed to be present in any part of mine which is 

below ground. 

Young persons not to he ^[26-A. No person who has not completed his 

allowed undeiground with seventeenth year shall be allowed to be present hi 
out certificates of fitness. mine which is below ground, unless — 

(a) a certificate of fitness in the prescribed form and granted to him by 
a qualified medical practitioner is in the custody of the manager of the mine, 
and 

Cb) he carries while at work a token giving a reference to such ceififi- 

cate.] 

27. (1) If any question arises between the Chief Inspector or the Inspe(-- 

tor and the manager of any mine as to whether any 
Disputes as to age. person is a child, ®[or has not completed his seven- 
teenth year], the question shall, in the absence of a cei*tificate as to the age of 
such person granted in the prescribed manner, be referred by the Chief Inspec- 
tor or the Inspector for decision to a qualified medical practitioner, 

(2) Every certificate as to the age of a person which has been granted in 
the prescribed manner and any certificate granted by a qualified medical practi- 
tioner on a reference under sub-section (1) shall, for the purposes of this Ac^-, 
be conclusive evidence as to the age of the person to whom it relates. 

■*[28. (1) For every mine there shall be kept in the prescribed form and 

„ . « 1 place a register of aU persons employed in the mine 

Register of employees. showing, in respect of each such person,- 

(a) the nature of his employment, 

(b) the periods of work fixed for him, 

(c) the intervals for rest, if any, to which he is entitled, 

(c?) the days of rest to which he is entitled, and 

(e) where work is carried on by a system of relays, the relay to which 
he belongs. 

(2) The entries in the register prescribed by sub-section (1) shall be 
such that workers working in accordance therewith would not be working in 
contravention of any of the provisions of this Chapter. 

(3) No person shall be employed in a mine until the particulars required 
by sub-section (1) have been recorded in the register in respect of such person 
and no person shall be employed except during the periods of work shown in 
respect of him in the register . 

(4) Foi every mine to which the Central Government may, by general or 
special order, declare this sub-section to be applicable, there shall be kept 
m the prescribed form and place a register which shall show at any moment the 
name of ev ery person then working below ground in the mine.] 

LEG. EEF. 8 Inserted by ebid, 

r Substituted by Act’V of 1935, " 4 New sec. 28 substituted for old section 

«Sec, 26-A inserted by Act V of 1935. by ibid. 
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CHAPTER VII. 

RequiiAtions, ExTiiES AND Bye-Laws. 

„ n 1 /I Central Government may, by notifl- 

er^t to iSf leSi- Gazette, make regulatioimi con- 

tions. sistent with, this Act for all or any of the following 

purposes, namely: — 

(a) for prescribing the qualifications to be required hy a person for 
appointment as Chief Inspeptor or Inspector ; 

(&) for prescribing and regulating the duties and powers of the Chief 
Inspector and ol Inspectors m regard to the inspection of mines under this Act,* 

(c) for prescribing the duties of owners, agents and managers of mines 
and of persons acting under them; 

(d) for prescribing the qualifications of manageis of mines and of per- 
sons acting under them; 

(e) for legulating the manner of ascertaining, by examination or other- 
A\Lse, the qualifications of managers of mines and persons acting under them, 
and th<" gr^*nting and renewal of certificates of competency; 

(/) for fixing the fees, if any, to be paid in respect of such examinations 
and of the giant and renewal of such certificates; 

(g) for determining the circumstances in which and the conditions sub- 
ject to which it shall be lawful for more mines than one to be under a single 
manager, or for. any mine or mines to be under a manager not having the pres- 
mbed qualifications; 

(k) for providing for the making of enquires into charges of misconduct 
or ineompeteney on the part of managers of mines and persons acting 
under them and for the suspension and cancellation of certificates of compe- 
tency ; 

for regulating, subject to the provisions of the Indian Explosives 
Act, 1884 , and of any rules made therem^r, the storage and use of explosives ; 

(j) for prohibiting, restricting or regulating the employment in mines 
or in any class of mines of women either below ground or on particular kinds of 
labour which are attended by danger to the life, safety or health of 
such women ; 

(Jc) for providing for the safety of the persons employed in a mine, their 
means of entrance thereinto and exit therefrom, the number of shafts or out- 
lets to be furnished, and the fencing of shafts, pits, outlets, pathways and sub- 
sidences; 

' for prohibiting the employment in a mine either as manager or iu 

any other specified capacity of any persons except persons paid by 
the owner of the mine and directly answerable to j}he owner or manager of the 
mine ;] 

(l) for providing for the safety of the roads and working places in mines, 
including the sitting and maintenance of pillars and the maintenance of sufS- 
eient burners between mine and mine ; 

(m) for providing ®[and regulating] for the ventilation of mines and 
the action to be taken in respect of dust and noxious gases; 

(n) for providing for the care, and the regulation of the use, of all 
machinery and plant and of all electrical apparatus used for signalling 
purposes ; 

(0) for requiring and regulating the use of safety lamps in mines ; 

(p) “^ffor providing against explosions or ignitions or irruptions of or 

LEG-. BEF. gulations, 1926, see ihid,, p. 1 0Q4> 

iFor the Indian Coal Mines Begulations, 2 Cl. (m) inserted by Act XXXV" of 1940*. 

1926, see Gazette of India, 1926, Pt* I, p. 3 Inserted by Act & of 1936. 

965; and for the Indian Metalliferous Se- 4 Substituted for old el. (p) by 
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aecamiilations of watei* in mines and against danger arising therefrom, and for 
prohibiting, restricting or regulating the extraction of minerals in cireum- 
stances likely to result in or to aggravate irruptions of water or ignitions in 
mines;] 

{q) for prescribing the notices of accidents and dangerous occurrences, 
and the notices, reports and returns of mineral output, persons employed and 
other matters provided for by regulations, to be furnished by owners, agents 
and raanageis of mines, and for prescribing the forms of such notices, returns 
and re]) 0 i*ts, the persons and authorities to wliom they are to be furnished, the 
paiticulars to be contained in them, and the time within which they are to he 
submitted ; 

(r) for prescribing the plans to be kept by owners, agents and mana- 
gers ot mines and the manner and places in which such plans are to be kept for 
purposes of record; 

(s) for regulating the procedure on the occurrence of accidents 01 
accidental explosings or ignitions in or about mines; 

(t) for prescribing the form of, and the particulars to be contained 
in the notice to be given by the owner, agent or manager of a mine under sec- 
tion 14; and 

(u) for prescribing the notice to be given by the own^r, agent 01 
manager of a mine before mining operations are commenced at or extented to 
any point within fifty yards of any railway subject to the piovisions of the 
Indian Railways Act, 1890, or of any public work or classes of public work.N 
w’hich the Central Government may, by general or special order, specify in this 
behalf. 


30, The Central Government may, * * *] 

r notification in the Official Gazette, make rules 

einm^t to make roles. " consistent with this Act for all or any of the follow- 
ing purposes, namely: — 

(a) for providing for the appointment of chairman and members of 
Mining Boards, and for regulating tiie procedure of such Boards; 

^[(m) for prescribing the form of the register referred to in sub-section 
(2) of section 20;] 

(S) for providing for the appointmelut of Courts of inquiry under 
section 21, for regulating the procedure and powers of such Courts, for the 
payment of travelling allowance to the members, and for the recovery of 
the expenses of such Courts from the manager, owner or agent of the mine 
concerned ; 

ff&6) for requiring the maintenance in mines wherein any women are 
ordinarily employed of suitable rooms to be reserved for the use of children 
under the age of six years belonging to such women, and for prescribing, 
either generally or with particular reference to the number of women ordina- 
rily employed in the mine, the number and standards of such rooms, and the 
nature and extent of the supervision to be provided therein.*’] {Iwerted hy 
Ordinance XVIII of 1945) . 

(c) for prescribing the scale of latrine and urinal accommodation to be 
provided at mines, the provision to be made for the supply of drinking-water, 
the supply and maintenance of hiedical appliances and comforts, ^ 

* ] , and the training of men in ambulance work ; 

^[cc)] for prescribing the forms of notices required under section 23-B 
fbr requiring such notices to be posted also in specified vernaculars;] 


y LEG-. REE, 3 The words ‘the formafion and tiainmg 

‘subject m the control of the of rescue brigades^ omitted by Act XI oi 
in Council’ omitted by A. 1936. 

O^M87. 4Ca.‘’((ic) added by \n 3011 of 1928. 

a®. '(<») added by Act V of 1935. 




To fm pose 3766. 

Amendment of section 30, 2. In section 30 of the Indian Mines Act, 1923, alter 

Act IV of 1923. clause {bb) the following clause shall be inserted namely 

[{bbb) for requiring the maintenance at or near pit-heads of bathing places equipped 
with shower baths and of locker-rooms for the use of men employed m mines and of similar 
and separate places and rooms for the use of women in mines where women are employed, and 
lor presaibing; either generally or with particular reference to the numbers of men and women 
ordinarily employed in a mine, the number and standards of such places and rooms.] 

I Act II of 1946.) 

3. In sub-section (5) of section 31 of the Indian Mines 
Amendment of section 31, Act, 1923, after the word, brackets and letters “clause (W)’’ 
Act IV of 1923. the words brackets and letters “or clause {bbb)'’ shall be 

inserted. (Act II of 1946.) 
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(d) for defining the persons who shall, for the purpose of section 24, be 
deemed to be persons holding positions, of supervision or management or 
employed in a confidential capacity; 

(e) for prohibiting the employment in mines of persons or any class of 
persons who Save not been certified by a qualified medical practitioner ^[to have 
completed their fifteenth year] , and for prescribing the manner and the circum- 
stances in which such certificates may be granted and revoked; 

^[{ee) for prescribing the form of the certificates of witness x’equired by 
section 26-A and the circumstances in which such certificates may be granted 
and revoked;] 

(/) for prescribing the form of ^ [registers] required by section 28 ; 

{g) for prescribing abstracts of this Act ^[and of the regelations and 
mles] and the vernacular in which the abstracts and ^ by-laws 

shall be posted as required by sections 32 and 33 ; 

{li) for requiring the fencing of any mine or part of a mine whether the 
same is being worked or not. where such fencing is necessary for the protection 
of th'^ public; 

(i) for the protection from injury, in respect of any mine 
when the workings are discontinued, of property vested in His Majesty or 
any local authority or railway company as defined in the Indian Railways Act, 
1890; 

(j) for requiring notices, returns and reports in connection with any 
matters dealt with by rules to be furnished by owners, agents and managers 
of mines, and for prescribing the forms of such notices, returns and reports, 
the persons, and authorities to whom they are to be furnished, the particulars 
to be contained in them, and the times within which they are to be submitted ; 
and 

(Ic) generally to provide for any matter not provided for by this Act 
or the regulations, provision for which is required in order to give effect to thL 
Act. 

Power of Central Gov- ^[30-A. The Central Government may, by 
eminent to require rescue notification in the Of&cial Gazette, make 7 [exiles | 
stations to he estahli^ed. binder this section — 

®[(a) requiring the establidiment of central rescue stations for groups 
of specified mines or for all mines in a specified area, and prescribing how and 
h} whom such stations shall be established; 

(b) providing for the management of central rescue stations, and regu- 
lating the constitution, powers and functions of, and the conduct of business by, 
th >3 authorities (which shall include representatives of the owners and mana- 
gers of, and of the miners employed in, the mines or grops of mines concerned) 
chpi’ged with such management; 

(c) prescribing the position, equipment, control, maintenance and func- 
tions of central rescue stations; 

(d) providing for the levy and collection of a duty of excise (at a rate 
not exceeding six pies per ton) on coke and coal produced in and despatched 
from mines specified under clause (a) in any group or included under clause 
(a) in any specified area, the utilisation of the proceeds thereof for the creation 
of a central rescue station fund for such group or area and the administration 
of siich funds; 


LEG. REPv 

1 Substituted by Act V of 1935* 

2 Inserted by Act V of I935« 

3 Substituted by IM* 

4 These words were inserted by sec. 2 and 
Scb. I of the Repealing and Amending Act, 
1925 (XXXVn of 1925), 


5 The words "the regulations, rules and’* 
were omitted by 

6 See. 30-A inserted by Act XI of 1936 ; 
and for els. (c) to (d) thereof the present 
els. (a) to (f) have been substituted by Act 
XXIX of 1937. 

7 Substituted for "regulations” by ibid. 
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(c) providing for the formation, training, composition, and duties of 
rescue brigades; and 

(/) providing generally for the conduct of rescue work in mines.] 

31. (1' The power to make regulations and rules conferred by sections 29 

. ^[30 and 30-A] is subject to the condition of the 

gulaUoiis ^ legulations and rules being made after previous 

publication . 

(2) The date to be specified in accordance with clause (3) of section 23 
oi the General Clauses Act, 1897, as that after which a draft of regulations or 
rule^ proposed to be made will be taken under consideration, shall not be less 
than three months from the date on which the draft of the proposed regulations 
01 rules is published for general information. 

(3) Before the draft of any regulation -[* is published under this 

.'section it shall be referred *] to every Mining Board constituted in 

British India, ® [which is, in the opinion of the Central Government] , concerned 
with the subject dealt with by the regulation *] and the regulation 

*] shall not be so published until each such Board has had a reasona- 
])lc opportunity of reporting as to the expediences^ of making the same and as to 
the suitability of its provisions. 

•^[(S-A) No rule shall be made unless the draft therefor has been referred 
to every Mining Board constituted ®[in the part of British India affected by 
the rule] , and unless each such Board has had a reasonable opportunity of re- 
porting as to the expediency of making the same and as to the suitability of it« 
proviijions.] 

(4) Segulations and rules shall be published in the OfScial Gazette 

^], and, on such publication, shall have effect as if enacted in 

tills Act. 

[(5) The provisions of sub-sections (1), (2) and (3-A) shall not apply 
to the first occasion on which rules referred to in clause (hi) of section 30 are 
made.] (Gazette of India Extraordinary, 2&th May, 1944, pp. 463-464, added 
by Ord. XVTI of 1945) . 

7f31-A. Notwithstanding anything contained in sub-sections (1), ( 2 ) and 
(3) of section 31, regulations under clause (i) and 

Power to make regula- douses (A*) to (s) inclusive of section 29 may be made 
tions witiiout previous pub- -xt. x • x- j -xi / 

Bcation. without previous publication and without previous 

reference to Mining Boards, if the Central Govern- 
ment is satisfied that for the prevention of apprehended danger or the speedy 
remedy of conditions likely to cause danger it is necessary in making such 
regalatious to dispense ivith the delay that would result from such publication 
and reference; 

Provided that any regulations so made shall not remain in force for more 
than two years from the making thereof.] 

32. ( 1 ) The owner, agent or manager of a mine may, and shall, if called 

Bye-laws upon to do so by the Chief Inspector or Inspector, 

frame and submit to the Chief Inspector or Inspector 
draft of such bye-laws, not being inconsistent with this Act or any regula- 
tions or rules for the time being in force, for the control and guidance of the 

LEG-. BEE. 4 Sec. 31, cL (3-A) added by Act XSJX 

^ ‘Substituted for ^and 30’ by iUd. of 1928. 

I& sub-sec. (3) of sec. 31 the words ^or 5 Substituted for ^in the Province for 
rule’, both places where they occur, the which it is proposed to make the rule’ by 
'la® the case of a regulation”, and the A.O., 1937. 

►Sr*"® a^ in the case of a rule to every , 6 The word^. ^and the local ofBlcial Gazette 
aaiumg Board constituted i n th e province.” respectively’ omitted by itid. 

of 1928. 31-A inserted by Act XI of 1938* 

• Added by Act V of 1935. 
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pel sons acting in the management of, or employed m, the mine as such owner, 
agent or manager may deem necessary to prevent accidents and provide for the 
safety, convenience and discipline of the persons employed in the mine- 

( 2 ) If any such owner, agent or manager — 

(a) fails to submit within two months a draft of bye-laws after being 
called upon to do so by the Chief Inspectoi or Inspector, or 

(h) submits a draft of bye-laws which is not in the opinion of the Chief 
Inspector or Inspector sufficient, 

the Chief Inspector or Inspector may — 

(i ) propose a draft of such bye-laws as appear to him to be sufficient, or 

(ii) propose such amendments in any draft submitted to him by the 

owner, agent or manager as will, in his opinion, render it sufficient, 

and shall send such draft bye-laws or draft amendments to the owner, agenii 

ot managei, as the ease may he, for consideration. 

( 3 ) If within a period of two months from the date on which any draft 
byelaws or draft amendments aie sent by the Chief Inspector or Ins- 
pector to the owner, agent or manager under the provisions of 
sub-sectior (2), the Chief Inspector or Inspector and the owner, agent or 
manager are unable to agree as to the ferms of the bye-la'ws to he made under 
isub-seetion (1), the Chief Inspector or Inspector shall refer the draft bye-laws 
tc r settlement to the Mining Board or, where there is no Mining Board, to such 
officer or authoiity as the Central Government may, by geneial or special order, 
appoint in this behalf. 

( 4 ) (a) When such draft bye-laws have been agreed to by the owner, 
agent or manager and the Chief Inspector or Inspector, or. when they ate- 
unable to agree, have been settled by the Mining Board or such officer or autho- 
rity as aforesaid, a copy of the draft bye-laws shall be sent by the Chief Ins- 
\ ector or Inspector to the Centi'al Government for approval . 

(h) The Central Govemment may make such modifications of the draft 
bye-laws as it thinks fit. 

(c) Before the Cential Government approves the draft bye-la^vs, whether 
with or without modifications, there shall be ])ublished, in such manner as the 
Central Government may think best adapted for informing the persons affect- 
ed, notice of the proposal to make the e-laws and of the place wffiere copies 
of the draft bye-laws may he obtained, and of the time (which shall not he less 
than thirty days) withinwhich am objections \vith reference to the draft bye- 
laws, made by or on behalf of persons affected, should be sent to the Central 
Government. 

(d) Every objection shall be in writing and shall state — 

(i) the specific grounds of objection, and 

(ii) the omissions, additions or modifications asked for. 

(e) The Central Government shall consider any objection made within 
the required time by or on behalf of persons appearing to if to be affected, and 
may approve the bye-laws either in the form in which they were published or 
after making such amendments thereto as it thinks fit. 

( 5 ) The hye-laws, when so approved by the Central Government, shall 
have effect as if enacted in this Act, and the owner, agent or manager of the 
mine shall cause a copy of the hye-laws, in English and in such* vernacular or 
vernaculars as may he prescribed, to be posted up in some conspi- 
cuous place at or near the mine, where the bye-laws may be conveniently read 
or seen by the persons tmployed; and, as often as the same become defaced, 
obliterated or destroyed, shall cause them to be renewed with all reasonable 
despatch . 

(6) The Central Government may, by order in writing, rescind, in whole- 
or in part, any hye-law so made, and thereupon such bye-law shall cease to h^ve 
effect accordingly. 

G G» M*— 472 
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33. There shall be kept posted up at or near every mine, in English and 
in such vernacular or vernaculars as may be pres- 
Posti^ up of extracts gj-ibed, the prescribed abstracts of the Act and of the 
from Act, regulation reulats regulations and rules. 

CHAPTER Vni. 


Penalties and Procedure. 


34. 


(1) Whoever obstructs the Chief Inspector, an Inspector or any 
Obstruction person authorised under section 7 in the discharge 

of his duties under this Act, or refuses or wilfully 
neglects to afford the Chief Inspector, an Inspector or such person any rea- 
sonable facility for making any entry, inspection, examination or inquiry 
aiitborised by or under this Act in relation to any mine, shall be punishable 
with imprisonment for a teim which may extend to three months, or with fine 
which may extend to five hundred rupees, or with both. 

(2) Whoever refuses to produce on the demand of the Chief Inspector 
or Inspector any registers or other documents kept in pursuance of this Act, or 
prevents or attempts to prevent or does anything which he has reason to believe 
to be likely to prevent, any person from appearing before or being examined by 
an inspecting officer acting in pursuance of his duties under this Act, shall be 
punishable with fine which may extend to three hundred rupees. 

Falsification of records, 35^ Whoever 

etc. 

(а) counterfeits, or knowingly makes a false statement in, any certifi- 
cate, or any official copy of a certificate, granted under this Act, or 

(б) knowingly uses as time any such counterfeit or false certificate, 
or 

(c) makes or produces or uses any false declaration, statement or evi- 
dence knowing the same to he false, for the purpose of obtaining for himself 
or for any other person a certificate, or the renewal of a certificate, under this 
Act, or any employment in a mine, or 

(d) falsifies any plan or register or record the maintenance of which is 
required by or under this Act, or 

(e) makes, gives or delivers any plan, return, notice, record or report 
containing a statement, entry or detail which is not to the best of his knowledge 
or belief true, 

shall he punishable with imprisonment for a term which may extend to 
three months, or with fine which may extend to five hundred rupees, or with 
both. 

36. Any person who, without reasonable excuse the burden of proving 

which shall lie upon him, omits to make or furnish 
^OmiBsion to furnisli plans, prescribed form or manner or at or within the 

prescribed time any plan, return, notice, register, 
record or report required by or under this Act to be made or furnished shall be 
punishable with fine which may extend to two hundred rupees. 

37. Whoever, save as permitted by section 25, contravenes any provision 

of this Act or of any regulation, rule or by-law or 
Contravention of provi- of any order made thereunder prohibiting, restrict- 
ions regarding employment qj. regulating the employment or presence of 
^ persons in or about a mine shall be punishable with 

fine which may extend to five hundred rupees. 


eto. 


''"Sic. 35, — section prescribes punish- incorrect plan would he submitted. 64 C.L. 

preparing a plan, and it is J. 308=1936 Cal. 727=41 O.W.N. 203. 
tijolktly that in such circumstances an 
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38, ^[(1)] Whoever, in contravention of the provisions ^[of sub- 
^Totiee of aceidents. section (1)] of section 20, fails to give notice of any 

^ accidental occurrence shall, if the occurrence results 

in serious bodily injury, be punishable with fine which may extend to five 
hundred rupees or, if the occurrence results in loss of life, be punishable with 
imprisonment which may extend to three months or with fine which may extend 
to five hundred rupees, or with both. 

^[(2) Whoever in contravention of a direction made by the Central 
Government under sub-section (2) of section 20 fails to record in the prescrib- 
ed register or to give notice of any accidental occurrence shall be punishable 
with fine which may extend to five hundred rupees.] 


Disobedience of orders. 


39. Whoever contravenes any provision of this Act or of any regulation, 
rule or bye-law or of any order made thereunder 
for the contravention of which no penalty is herein- 
before provided shall be punishable with fine which may extend to one thousand 
rupees, and, in the case of a continuing contravention, with a further fine which 
may extend to one hundred rupees for eveiy day on which the offender is prov- 
ed to have persisted in the contravention after the date of the first 
conviction. 


40. (1) Notwithstanding anything hereinbefore contained, whoever eon- 

. travenes any provision^ of this Act or of any regula- 

^ bye-law or of any order made thereunder 

® * shall be punishable, if such contravention results in 

loss of life, with imprisonment which may extend to one year, or with fine 
which may extend to two thousand rupees, or with both ; or, if such contraven- 
tion results in serious bodily injury, with imprisonment which may extend to 
six months, or with fine which may extend to one thousand rupees, or with 
both; or, if such contravention otherwise causes, injury or danger to workers 
or other persons in or about the mine, with imprisonment which may extend 
to one month, or with fine which may extend to five hundred rupees, or with 
both. 


(2) Where a person having been convicted under this section is again 
convicted thereunder, he shall be punishable with double the punishment provi- 
ded by sub-section (1) : 


(3) Any Court imposing, or confirming in appeal, revision or otherwise, 
a sentence of fine passed under this section may, when passing judgment, order 
the whole or any part of the fine recovered to he paid as compensation to the 
person injured, or, in the case of his death, to his legal representative: 

Provided that, if the fine is imposed in a case which is subject to appeal, 
no such payment shall be made before the period allowed for presenting the 
appeal has elapsed, or, if an appeal has been presented, before the decision of 
the appeal, 

41. No prosecution shall be instituted against any owner, agent or mana- 
ger for any offence under this Act except at the inst- 
(Prose^tioa of owner, Chief Inspector or of the District 

agen or manager. Magistrate or of an Inspector authorised in this 

behalf by general or special order in writing by the Chief Inspector. 


LEU. BEE. 

1 (i) See. 38 has been re-numbered as sub- 
see. (1) and in the said section so re-num- 
^bered, after the word '^provisions” the words 


“of sub-see. (1)” have been inserted by Act 
V of 1935; (U) to the section so re-num- 
bered sub-sec. (2) has been newty inserted 
by ibid. 
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42. No Court shall take cognizance of any offence under this Act unless 

complaint thereof has been made within six months 
Limitation of pioseeu- which the offence is alleged to have 

been committed. 

43. No Court inferior to that of a Presidency Magistrate or Magistrate of 

^ « the first class shall try any offence under this Act 

ognizance 0 0 ences. ^^ich is alleged to have been committed by any 

ovner, agent or manager of a mine or any offence which is by this Act made 
punishable with imprisonment. 

44. (1) If the Court trying any case instituted at the instance of the 
Chief Inspector or of the District Magistrate or of an 
Inspector under this Act is of opinion that the case 
is one which should, in lieu of a prosecution, he re- 
ferred to a Mining Board or a Committee, it may stay 
the criminal proceedings, and report the matter to the 

Central Government with a view to such reference being made. 

(2) On receipt of a report under sub-section (1), the Central Govern- 
ment may refer the case to a Mining Board or a Committee, or may direct the 
Court to proceed with the trial. 


Beference to Mining 
Board or Committee in lien 
of prosecution in certain 
cases • 


CHAPTER IX. 
Miscellaneous. 


45. If any question arises as to whether any excavation or working is a 
Decision of question whe- within the meaning of this Act, the Central 

ther^a mine is under this Government may decide the question, and a certifi- 
Act. C52,te signed by a Secretary to the Central Government 

shall be conclusive on the point. 

Central Government may, by notification in the Official 
Gazette, exempt^ ^[either absolutely or subject to any 
from specified conditions] any local area or any mine or 
group or class of mines or any part of a mine or any 
class of persons from the operation of all or any specified provisions of this 
Act: 


46. (1) The 

Power to exempt 
operation of Act- 


Provided that no local area or mine or group or class of mines shall 
be exempted from the provisions of section 26 unless it is also exempted from 
the operation of all the other provisions of this Act. 

3 [-( 2 ) ^ ^ ^ ^ ^ 


Power to alter or rescind 
orders. 

Application of Act to 
Crown mines* 


47. The Central Government * * 

* may reverse or modify any order passed 

under this Act '' • 

48. This Act shall apply to mines belonging to 
the Crown. 


49. No suit, prosecution or other legal proceeding whatever shall lie 

against any person for anything which is in good 
faith done or intended to he done under this Act. 

50. [Bepeals,] Repealed hy the Bepedmg Act, 1927 (XII of 1927), 
sec. 2 md ScTi. 

THE SCHEDULE . — [Emctments repealed,] Repealed by the Repeat- 
ing Act, 1927 (XII of 1927), sec. 2 and Sch, 


LEG. REP. 

iPor exemption of mines and groups of 
mines, see Gazette of India, 1926, Pt I, p. 
1402; ibid., 1937, Pt I, p. 1090; iUd., 1928. 
Pt. I, p. 336. , 

2 Inserted by Act V of 1935. 


3 Sub-sec. (2) of sec. 46 omitted by A. 0., 
1937. 

4 The words ^and every Local Government^ 
omitted by 

5 The words ^‘by any authority, 
omitted by ibid. 
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THE MORTGAGED ESTATES ADMINISTRATION ACT 
(XXIII OP 1856).! 


Short title given, Act XIV of 1897. 18()6), Act Vm of 1868, 

]^p. in pt. Act XVI of 1874. Declared in force throughout B.I., except 

Bep. (except as to descents or devises as regards the Scheduled ' Districts Act 

occurring or made before 1st Januaiy, XV of 1874, sec. 3. 


[13f^ August^ 1855. 

An Act to amend the Law relating to the administration of the Estates of 
deceased persons charged with money by wcty of mortgage. 

Whereas it is expedient that the law, nader which the real and personal 
Pieamble assets of deceased persons subject to the English law 

^ are administered, should be amended; It is enacted 

as follows: — 


1. If any person shall die seised of, or entitled to, any estate or 

Heir or devisee of land interest in any land or other hereditaments within 
not to claim payment of ^ [British India] which shall, at the time of his deatli, 
mortgage out of persona- be charged with the payment of any sum or sums of 

money b^y way of mortgage, and such person shall not 
by his will or deed or other document have signified any contrary or other inten- 
tion, the heir or devisee to whom such land or hereditaments shall descend or be 
devised shall not be entitled to have the mortgage-debt discharged or satisfied 
out of the personal estate or any other real estate of such person, but the land 
or hereditaments so charged shall, as between the different persons claiming 
through of under the deceased person, be primarily liable to the payment of all 
mortgage-debts with which the same shall be charged, every part thereof, accord- 
ing to its value bearing a proportionate part of the mortgage-debts charged on 
the whole thereof: 


Provided always that nothing herein contained shaU affect or diminish 
Proviso as to right of mortgagee of such lands or heredira- 

mortgagee to satisfaetiou, ments to obtain full payment or satisfaction of his 
from personal assets. mortgage-debt, either out of the personal estate of 

the person so dying as aforesaid or otherwise: 


Provided also that nothing herein contained shall affect the rights of any 
person claiming under or by virtue of any will, deed 
or document, already made, or to be made, before 
this Act shall have come into operation. 


Proviso as 
made prior to 


to claims 
this Act. 


THE MOTOR VEHICLES ACT (IV OP 1939). 

] Amended by Acts XL of 1939, XXYI of 1940, XX of 1942, 1 of 1943, YI of 
r 1945 amd Ordinance XXIII of 1942.] 

N £. — ^Amending Act XL of 1939 came into force on 29th September, 1939 ; 
Put sections 2 and 3 of that Act shall be deemed to have taken effect on the 1st 
day of July, 1939 {see Act XL of 1939). 

' [IWi February^ 1939. 

An Act to consolidate and amend the law relating to motor vehicles. 
Whereas it is expedient to consolidate and amend the law relating to 
motor vehicles in .British India; It is hereby enacted as follows: — 

pealing Act (Vm of 1868). 

2 The words ^‘^After this Act shall have 
come into operation’’ rep. by Act XVI of 
1874. 

3 Substituted by AO^, 1937, "the terri- 
tories in the possession of, a.nd the 

G-ovemment of the East India Cbtapany.” 


LEG. BEF. 

1 SHORT — "The Mortgaged Estates 

Administration Act, 1855”. See the Indian 
Short Titles Act (XIV of 1897). 

Based on the Real Estates Charges Act, 
1854 (17 and 18 Viet., c. 113). Repealed, 
except as to descents or devises occurring or 
made before 1st January, 1866, by the Be- 
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CHAPTER I. 

Preliminary. 

Short title extent and 1- (1) This Act may be called The Motor 

commencement. VEHiciiES Act, 1939 . 

(2) It extends to the whole of British India. 

(3) It shall come into force on the 1st day of July, 1939; but ^[section 
8b and Chapter IV shall not have effect until the 1st day of April, 1940, or 
'^ueh earlier date as the Provincial Government may,^ by notification in the Offi- 
cial Gazette, appoint, and] Chapter VIII shall not fiave effect until the 1st daj- 
of July, "[1946] . 

2. (Cf. En^. Act, S. 121.) In this Act, unless 
ennitions. there is ami:hing repugnant in the subject or con- 

text, — 

(1) "‘axle weight” means in i elation to an axle of a vehicle the total 
weight transmitted by the several wheels attached to the axle to the surface 
whereon the vehicle^: rests; 

(2) '^certificate of registration” means the certificate issued by a com- 
petent authority to the effect that a motor vehicle has been duly registered in 
accordance wuth the provisions of Chapter III ; 

(3) (Cf. S. 61, Eng. Act, 1930) "contract carriage” means a motor 
vehicle which eairies a passenger or passengers for hire or reward under a con- 
tract expressed or implied for the use of the vehicle as a whole at or for a 
fixed or agreed rate or sum and from one point to another without stopping to 
pick up or set down along the line of route passengers not included in the 
contract; and includes a motor cab notwithstanding that the passengers may pay 
‘-'eparate fares; 

Explanation. — "Contract carriage” does not include a motor vehicle, 
possession of which has been temporarily transferred in accordance with an ex- 
press agreement of hire for use as a private vehicle and which is used is accord- 
ance with the terms of such agreement ; 

(4) "delivery van” means any goods vehicle the registered laden weight 
of which does not exceed 5,000 pounds avoirdupois; 

(5) (Cf. Eng. Act, 1930,' S. 121 ) "driver” includes; where a separate 
person acts as steersman of a motor vehicle, that person as well as any other 
person engaged in the driving of the vehicle ; 

(6) "fares" includes sums payable for a season ticket or in respect of 
the hire of a contract carriage ; 


XJEB. BEP. 

1 Inserted by Act XL of 1939. 

3 Substituted for the figures "1943” by 
Act I of 1943. 


Seo. 1: "ExoraaTT'\ — Some provinces are 
not in favour of introducing compulsory 
insurance immediately. It is therefore pro- 
posed to allow five years (which period has 
now expired) as the period in which it 
may be introduced. (Statement of Ohjeots 
and JSeasons). 

Jurisdiction of Civil Court— Eejecteon 
B v Collector of application for eepund 
or MOTOR TAX— lNTERFEEENCE.-—While the 
Civil Court can only go into the question 
whether^ the Collector has disposed of an 
application for refund of motor vehicles 
tax under the Motor Vohicles Act, dona fide 
on the materials placed before him, the 


Collector's rejection of an application with- 
out applying his mind to the reasonable- 
ness or unreasonableness of the time taken 
m surrendering the licence is a matter 
which the civil Court can go into* 57 L.W. 
464=1944 Mad. 675 (1)=(1944) 2 M.L. 

J. 102. 

Sec. 2: DEnNiTiONS. — ^^^The altera- 

tions made by the Select Committee in* the 
various definitions are aimed generally at 
attaining greater clarity. We have inserted 
a new definition, that of ^fares', and have 
removed an imnecessary definition of ^e- 

^onal Transport Authority'. The altera- 

tion of the definition of ^heavy transport 
vehicle' has the effect of raising the limit 
of weight at which a transport vehicle pas- 
ses from the category of light transport 
vehicles to that of heavy transport vehicles”. 
(Select Com. ISep.). 
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(7j ‘‘goods'’ incliides live-stock, and anything (other than equipment 
ordinarily used with the vehicle) carried by a vehicle except living persons, but 
does not include luggage or personal effects carried in a motor car or in a trailer 
attached to a motor car or the peisonal luggage of passengers travelling in the 
vehicle ; 

(8) “goods vehicle'’ means any motor vehicle constructed or adapted for 
use for the carriage of goods, or any motor vehicle not so constructed or adapt- 
ed when used for the carriage of goods solely or in addition to passengers ; 

(9) “heavy transport vehicle” means a transport vehicle the registered 
axle weight of which exceeds 10,600 pounds avoirdupois, or the registered laden 
weight of which exceeds 14,500 pounds avoirdupois; 

(10) “invalid carriage” means a motor vehicle the unladen weight of 
which does not exceed five hundred weights, specially designed and constructedy 
^Jnd not merely adapted, for the use of a person suffering from some physical 
<ief eet or disability, and used solely by or for such a person ; 

(11) “licence” means the document issued by a competent authority 
authorising the person specified therein to drive a motor vehicle or a motor 
vehicle of any specified class or description; 

(12) “licensing authority” means an authority empowered to grant 
licences, appointed bv the Provincial Government bv lule made under section 
21; 

(13; “light transport vehicle'’ means any public service vehicle other 
than a motor cab, or any goods vehicle other than a hea-vy transport vehicle or a 
delivery van; 

(14) “locomotive” means a motor vehicle which is itself not constructed 
to carry any load (other than equipment used for the purpose of propulsion), 
the unladen weight of which exceeds 16,000 pounds avoirdupois ; but does not 
include a road-roller; 

(15) “motor cab” means any motor vehicle constructed, adapted or used 
to carry not more than six passengers excluding the driver, for hire 
or revard; 

(16) “motor car'’ means any motor vehicle other than a transi')ort vehi- 
cle, locomotive, road-roller, tractor, motor cycle or invalid carriage ; 

(17) “motor cycle'’ means a motor vehicle, other than an invalid carri- 
age, with less than four wheels, the unladen weight of which, inclusive of any 
side-car attached to the vehicle, does not exceed 900 pounds avoirdupois ; 

(18) “motor vehicle” means any mechanically propelled vehicle adapted 
for use upon roads whether the power of propulsion is transmitted thereto from 
an external or internal source and includes a chassis to which a body has not 
})een attached and a trailer ; but does not include a vehicle running upon fixed 
rails or used solely upon the premises of the owner; 


Sec. 2, Cl. (16).— 25 C.W.lSr. 21= 
33 C.L.J. 19=61 I.C. 641. 

Cl. (18): Definitions and Desceiptivf 
Teems — ^TJse of the teem ^^otor Vehi- 
cles”. — motor ear or vehicle is an auto 
mobile; and an automobile may be defined 
as a ^^wheeled vehicle, propelled by steam, 
electricity, or gasoline, and used for the 
transportation of persons or merchantoe. 
The Courts, without making clear distinc- 
tions, have generally used the terms ^ auto- 
mobile, motor vehicle, motor-car, and in the 
earlier cases, horseless carriage, as being 
synonymous with each other. Except where 
special provision is made to the contrary, 
a motor cycle is considered as falling with- 
in statutes which use such temw and the 
same is generally true of a traction engine. 
Questions frequently arise as to whether 


statutes regulating the use of various <^as- 
ses of vehicles and not directly referring 
tj^ automobiles are broad enough to apply 
to these machines, which, in many ha- 
stances, were unknown at the time of the 
passage of the law. The better view seems 
to be that an automobile is to be classed 
as a vehicle, and it may properly be con- 
sidered as being a vehicle for hire under 
the terms of ordinances prohibiting the 
standing of such vehicle in the streets else- 
where than at public hack stands. “Whe- 
ther an automobile falls within the mean- 
ing of the word ^^carriage” depends some- 
what on the nature of the statute in which 
it is used. {See 25 C.W.N. 21=61 I.C. 
641). In a penal stalute it may not be 
so included, while in a statute which should 
receive a liberal construction it wHI be m 
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(19) owner’’ means, where the person in possession of a motor vehicle 
is a minor, the guardian of such minor, and in relation to a motor vehicle which 
is the subject of a hire purchase agreement, the person in possession of the 
vehicle under that agreement; 

(20) ''i)ermit” means the document issued by a Provincial or Regional 
Transport Authority authorising the use of a transport vehicle as a contract 
carriage, or stage carriage, or authorising the owner as a private carrier or 
public carrier to use such vehicle: 

(21) prescribed” means prescribed by rules made under this Act; 

(22) ^‘private carrier” means an owner of a transport vehicle other than 
a public carrier who uses that vehicle solely for the carriage of goods which are 
his property or the carriage of which is necessary for the purposes of his busi- 
ness not being a business of providing transport, or who uses the vehicle for any 
of the purposes specified in sub-section (2) of section 42; 

(23) '‘public carrier” means an owner of a transport vehicle who trans- 
ports or undertakes to transport goods, or any class of goods, for another person 
at any time and in any public place for hire or reward, whether in x)ursuanee 
of the terms of a contract or agreement or otherwise, and includes any person, 
body, association or company engaged in the business of carrying the goods of 
persons associated with that person, body, association or company for the pur- 
pose of having their goods tiansported; 

(24) (C/. Madras Traffic Control Act) ‘'public place’' meams a road, 
street, way or other place, whether a thoroughfare or not, to which the public 
have a right of access, and includes any place or stand at which passengers aie 
picked up or set down by a stage carriage : 

(25) ((?/. English Act, 1930, S. 121) '‘public service vehicle” means 
any motor vehicle used or adapted to be used for the carriage of passengers for 
hire or reward, and includes a motor cab, contract carriage, and 
-tage carriage; 

(26) '‘registered axle weight” means in respect of any vehicle the axle 
weight certified and registered by the registering authority as permissible for 
that vehicle; 


(27) '‘registered laden weight” means in respect of any vehicle the total 
weight of the vehicle and load certified and registered by the registering autho- 
rity as permissible for that vehicle; 

(28) ' ‘registering authority” means an authority empowered to register 
motor vehicles under Chapter III ; 


(29) '‘stage carriage” means a 
carry more than six persons excluding 

incMded. An antomobile is a “carriage^’ 
within the broad meaning of that word, 
but it has been held not to be a carriage 
■<#.lhin. the meaning of a law requiring muni- 
cipalities to heep their highways reasonably 
^afe and convenient for travellers, with their 
horses, teams and carriages. {See 36 I.C. 
877 — a case under a taxing Act). 

SEC. 2 (24): Tublic plaoe^ — Test. — 
The mere fact that a place would, be styled 
as a public place for the purposes of the 
Q-amblmg Act and the Penal Code, does not 
necessa^ly mean, that it is a public place 
as secw 2, Motor " Vehicles Aet. 

To make it a public place nnder the Motor 
Vehicles Aet, 'ij: must be a road, street, 
way or a place over which the pubHe have 
a right to pass Qr‘t6 which the.publia are 


motor vehicle carrying or adapted to 
the driver which carries passengers for 

granted access. On the two sides of the 
motor stand *of the petitioners there were 
houses while the city wall ran along the 
third side. The fourth side, however, was 
Open and looked towards a public street. 
The land was privately owned and had 
been leased by the petitioners. Through 
the portion leased by them ran a deep city 
drain which could only be crossed by means 
of a bridge and it was ower the bridge that 
the lorries of the petitioners were parked. 
Petitioners were, keeping their lorries m an 
enclose^ plane except that apparently 
there^ was no gate 4t th^ bfidge. Belcf^ 
that the place was not a public place with- 
in the meaning of sec. 2, Motor Vehicles 
Act 1938 Lah. 817. 

X 
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hire or reward at separate fares paid by or for individual passengers, either for 
the whole journey or for stages of the journey; 

(30) ^^traetor’’ means a motor vehicle which is not itself constructed to 
carry any load (oth’er than equipment used for the purpose of propulsion) the 
unladen weight of which does not exceed 16,000 pounds avoirdupois; but ex- 
cludes a road-roller; 

(31) {See Sch. IX) 'traffic signs” includes all signals, warning sign 
posts, direction posts, or other devices for the information, guidance or direction 
of drivers of motor vehicles; 

(32) trailer^’ means any vehicle other than a side-car drawn or intended 
to be drawn by a motor vehicle ; 

(33) transport vehicle^’ means a public service vehicle, a goods vehicle, 
a locomotive or a tractor other than a locomotive or tractor used solely for agri- 
cultural purposes ; 

(34) ''unladen weight” means the weight of a vehicle or trailer including 
till equipment ordinarily used with the vehicle or trailer when working, but 
excluding the weight of a driver or attendant; and where alternative parts or 
bodies are used the unladen weight of the vehicle means the weight of the 
vehicle with the heaviest such alternative part or body ; 

(35) "we^ht” means the total weight transmitted for the time being by 
the v'heels of a vehicle to the surface on which the vehicle rests. 


CHAPTEE II. 

Licensing op Drivers of Motor Vehicles. 


3. {Cf. English Act, S. 4.) (1) No person shall drive a motor vehicle in 
■KT pi^blic place unless he holds an effective licence 

licS! issued to Mmselfanthorismg him to drive the veMele; 

and no person shall so drive a motor vehicle as a paid 
employee or shall so drive a public service vehicle unless his licence specifically 
entitles him so to do. 


(2) A Provincial Government may prescribe the conditions subject to 
vhich sub-section (1) shall not apply to a person receiving instruction in driving 
a motor vehicle . 


[(3) Nothing contained in sub-section (1) shall for a period of twelve 
months after the commencement of this Act invalidate a licence to drive a motor 
vehicle issued by a competent authority under the provisions of the Indian Motor 
Vehicles Act, 1914. — This sub-section is omiUed by Act XX of 1942.] 


Sec. 3. — ^'This section makes a distinc- 
tion between professional and private dri- 
vers. Some provinces already have the dis- 
tinction and others have an implied distinc- 
tion in that drivers who intend to work as 
chauffeurs have photographs on their licen- 
ces”. {Statement of Oljeets and^ Seasons,) 
Select Committee Report. — ^^The amend- 
ment in sub-cl. (1) is merely a drafting 
amendment, and the revision of snb-cl, (2) 
merely clarifies the intention. The added 
sub-cl. (3) makes explicit prowsion for the 
continuance for one year of licenses issued 
under the superseded Act of 1914. It is 
then intended that aU such licences shall 
be replaced by licences issued under the 
new Act, in the manner and in the form 
provided by the Act”. 

Where a person whose driving hcence 
has expired, does not apply for a renewal 
until some days afterwards, he is contra- 
vening sec. 3 (1), if he drives the car after 

G. a M.— 473 


the expiry and before the renewal of his 
licence. The subsequent application for 
and grant of the licence cannot have the 
effect of cancelling the offence committed 
by him before he obtained a renewal. 54 
L.W'. 730=1942 Mad. 196=(19411 2 M.L. 
J. 1040. 

R. 24 (b) of the Burma Motor Vehicles 
Buies does not treat the conductor of a 
bus as a person in charge of it though 
in practice he attends to the passengers. 
In the case of overloading or carrying pas- 
sengers on the footboard, the person to be 
prosecuted^ would seem to be the owner or 
person in charge of the vehicle, and not 
the conductoi. 1941 Bang.L.B. 587. The>e 
is no provision in the Motor Vehicles Rules 
or in the Act which authorises a head- 
constable to demand the name and address 
of a person who has committed an offence 
under r. 7 (1), 197 I.O. 136=1941 Lah. 

422k 
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Ap Himt ta wnneetton 4. (Cf. English Act, S. 9.) (1) No person under 
driving* of motor eighteen years shall drive a motor vehicle 

in any public place. 

(2) Subject to the provisions of section 14, no person under the age of 
twenty years shall drive a transport vehicle in any public place . 

[(3) Nothing contained in sub-section (1) or sub-section (2) shall pre- 
vent any person who, before the commencement of this Act, possessed a licence 
to drive a motor vehicle from obtaining a licence to drive a motor vehicle of the 
same class. — This sub-section is omitted by Act XX of 1942.] 

Eesponsibility of owners ^ owner or person in charge of a motor 

of motor vehicles for con- vehicle shall cause or permit any person who does not 
traventions of sections 3 satisfy the provisions of section 3 or section 4 to drive 
♦ the vehicle. 


Seo. 4. — ^'^Although most provinces agree 
to the 21-year minimum age limit for 
drivers of transport vehicles and have such 
provision in their existing rules, one or 

two others see no necessity for this res- 
triction. Suh-cl, (3) will therefore enable 
them to allow drivers under 21 to drive 
transport vehicles, particularly delivery 

vans, within the province onl^\ (State- 

ment of Objects and Seasons.) 

Report op Select Committee. — 

have reduced the minimum age qualifying 
a person to drive a locomotive tractor or 
transport vehicle from 21 years to 20 years. 
We have eliminated the provision allowing 
Provincial Governments to modify the re- 
quirements of sub-cl. (2), and we have pro- 
vided that any person who possessed a 
licence under the pre-existing law should 
not by reason of the change in the law 
be deprived of his licence”* 

Sec. 5. — ^This section deals with the res- 
ponsibility of owners of motor vehicles for 
contravention of the rules as to the neces- 
sity of driving licence (sec. 3) and age 
liidt for driver (see. 4). The Select Ckn^ 
mittee ^%ave eliminated the provision that 
the owner of a vehicle may be presumed 
to have consented to the illegal use of his 
car”. (Select Committee Seport.) 

responsibility op Owner for Driver's 
Acts, — The question often arises as to the 
responsibility of the owner of an automo- 
bile for injuries occasioned by the machine 
while in the hands of his servants. The 
general test of the master's liability is whe- 
ther there was authority expressed or im- 
plied for doing the act in question. If it 
is done in the course of, and within the 
scope of, his employment, the master will 
be liable for the act, but a master is not 
liable for every wrong which the servant 
may commit during tlie continuance of the 
employment, and liability can occur only 
when that which is done is witijin the real 
or apparent scope of the master's business. 
The driver of an automobile, employed by 
the owner, is the servant and agent of the 
latter, and his acts in operating an auto- 
mobile within the lines of his employment 
are the acts of a servant for which his em- 
ployer is responsible. Whether a driver, 
St the time of an accident, was acting with- 


m the scope of his employment generally 
involves an inquiry into the contract of 
employment and the relation of his acts at 
the time of accident to the service he actu- 
ally performed pursuant to his employ- 
ment. The owner of an automobile is not 
liable to one who is injured, by the neg- 
ligence of his chauffeur while operating the 
machme without his knowledge or permis- 
Sion, and for a purpose other than that for 
Which he was employed, as where the dri- 
ver IS on an errand personal to himself, or 
IS making a travel for his own purposes; 
and if a chauffeur takes out his master's 
automobile m violation of instructions that 
It must not be taken out without the ex- 
press orders of himself or his wife, the 
o^er may be relieved from liability in 
Ae event of the occurrence of an accident. 
It IS usually held that a chauffeur may 
act on directions to take out the machine, 
given by a member of his employer's im- 
molate family and household whose autho- 
rity to give him orders would naturally be 
pr^umed. ^ A statute regulating the speed 
and operation of motor vehicles may, how- 
ever, e^ressly make the owner liable for 
any violation of the Act. Where a motor 
bus owner allowed his driver to drive his 
omnibus without a Hcence and, when charg- 
ed, plea^d that the expiry of the licen^ 
was without his knowledge, held, that he 
was guilty. A man cannot entrust his car 
to another person and plead that he pre- 
sumed that he was licensed. He must assure 
licensed. 105 LO. 674 
1080=53 M.LJ-. 757 (1)= 
“allow” does aot 
mean ‘does not prevent”. The word “ordi- 
^volves permission, express or im- 
paea, from the circumstances. Where the 
owner of a motor car was charged for 
having allowed” his car to be taken by 
Ins driver into British India without 1 
aeence, held^ that, in the absence of evi- 
u^ce that die car had ever been used fife 
mat way before or that the owner knew 
It would be used in that way on the occa- 

liable. 

^^7=139 I.O. 270=1932 B. 
474. Where a particular intent or state of 
^^d IS not of the essence of an offence, a 
master can be made criminally Hable for 
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servant's acts if an act is expressly pro- 
hibited, but not otherwise; and he cannot 
be so made liable if the Act provides for lia- 
bility for permitting and causing a certain 
thing unless it can be shown that the act 
was done with the master^s knowledge and 
assent, express or implied. Where a motor 
bus is driven by a person who has no 
licence, without the knowledge of the owner, 
the owner cannot be convicted. Nor can 
he be convicted on the ground that his 
licensed driver had given the unlicensed 
driver permission to drive. (1924 0. 985, 
Bel. on; 38 C. 415 and 45 C. 430, Bist.) 
110 I.C. 326=47 C.L.J. 460=29 Cr.L.J. 
694=1928 C. 410. On th’s subject, see 
also 7 Pat.L.T. 542=1926 P. 446 (As to 
owner^s liability in case of contravention 
of rules, see 45 0. 430=42 1.0. 601=26 C. 
L.J. 37. As to the liability of owner who 
was not present and who had prohibited 
driving at excessive speed, see 51 0. 948 
=82 1.0. 137=1924 0. 985). 

Eesponsibility of Owner for Ohild^s 
Acts. — As to whether children of the owner 
of an automobile are servants within the 
meaning of the rules making a master res- 
ponsible for the acts of his servants, the 
young son of the owner may be found to 
be the agent of his father in operating the 
latter’s automobile, where it was purchased 
mainly at his solicitation, with the ^der- 
standing that he was to learn to run it for 
the benefit of the family; and when the 
son of the owner of an automobile with 
his father’s permission uses the machine 
while a member of his father’s family, to 
take on a pleasure ride guests or other 
members of the family, thse son is consider- 
ed to be acting as the servant of the owner, 
and the father may be held liable in dama- 
ges for an accident occasioned by the son’s 
negligence. If the son disobeys^ his father’s 
express commands, his actions in using his 
father’s automobile may be beyond the 
scope of his authority, and accordingly the 
owner may not be held responsible for in- 
juries occasioned by the son’s negligent 
management of the car. In the case of a 
daughter, accustomed to drive her father’s 
automobile whenever she so ^ desires, asking 
permission when the father is at home, but 
sometices taking it without permission when 
he is away from home, she cannot be con- 
sidered as being in her father’s employ at 
a time when she is driving for her own 
pleasure and negligently injures a person 
on the highway. 

Father Placing Motor-cjyclb in com- 
plete Control of Minor Son in Violation 
OF Statute. — In the case of Hopkins o. 
Droppers, (198 N.W. 738), an American 
Supieme Qourt held a father liable who had 
placed a motor-cycle under complete control 
of his 15 year old son and permitted him to 
drive the motor-cycle on a public highway 
in violation of the rules. In the comse of the 
opinion the Court said: ^^But it is claimed 
by the defendant’s counsel that the statute 
imposes no liability upon any one except the 


operator of the machme and that the penal- 
ties for violation are imposed on him alone 
and that the minor alone is responsible for 
breaches of the criminal law. It is probably 
true that under the terms of the statute the 
adult defendant would not be liable in a 
criminal action for any of the acts stated 
in the complaint. But this is beside the 
point. The real question is whether under 
such a state of facts he has incurred any 
civil liability” * * * The Court conclud- 
ed: ^^There remains to be considered the 

question what is the rule of liability when 
a father places under the complete control 
of his son a car or motor-cycle knowing its 
use by him is forbidden by statute as a cri- 
minal act. This is a new problem and the 
piecedents are few in number. In Wilson 
V. Braner, 97 N.J. Law 482, it appeared that 
the owner of an automobile authorised a 
beginner, who had no driver’s p<®rmit and 
knew nothing of the operation of the car, 
to run it upon the streets of a city for the 
pui^ose of learning. By reason of his inex- 
perience, injury was caused to a pedestrian. 
It was held, that the owner was liable and 
that such liability rested, not upon his 
ownership, but upon the combined negli- 
gence of the owner and that of the driver. 
These eases do not stand on any theory 
that motor machines are dangerous instru- 
mentalities, or of agency, but are based on 
the ground that if a father knows that his 
minor child under his control is committing 
a tort or violating a statute, and makes no 
effort to restrain him, he will be regarded 
as authorising or consenting to the act and 
held civilly liable for the consequences if 
that act is the proximate cause of injury to 
others. These cases apply the principle that 
a father might be held responsible for in- 
jury caused by the negligent acts of his 
sons committed with his consent. (50 Am. 
Eep. 381). From the averments in this 
case it appears, among other things, that 
the defendant father brought and placed in 
the complete control of his son, whom he 
knew or ought to have known was an inex- 
perienced driver, for his free use in a crowd- 
ed city, a machine which, if carelessly man'- 
aged might cause serious injury to others, 
and that by so doing he knowingly counten- 
anced and encouraged his minor son to 
violate a statute of the state; and that 
these acts and the negligence of the son 
were the proximate cause of the injury com- 
plained of. The general object of those 
statutes are clear. These statutes amoimt 
to a legislative declaration that a minor is 
unfit to drive motor machines on the public 
streets unless accompanied by an adult, and 
a violation of the statute is negligence. 
When the father authorised this violation 
of law, he failed in that duty which ever\ 
good citizen owes to the public. He fail^ 
ed to observe for the safety of other per- 
sons that degree of care which the circum- 
stances justly demanded. Although the 
motor-cycle was not in itself a dangerous 
instrumentality, it was a machine of such a 
nature that when negligently driven it might 
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menace the safety of other persons. This 
is a -well-known fact and one which in the 
exercise of ordinary care the father conld 
reasonably anticipate. It is argued the pa 
rent in this case could hardly foresee or 
anticipate the mjuiy complained of. This 
aigumeut is met by lepeated decisions of 
Courts. ^Tt IS not lequired that the ^speci- 
fied injury or ^such’ an injury as is complain- 
ed of was or ought to have been specifically 
anticipated as the natuial and probable con- 
sequences of the wrongful act. It is sufiS. 
cient if the facts and circumstances aie 
such that the consequences attributable to 
the wrongful conduct charged were within 
the field of reasonable anticipation; that such 
consequences might be the natural and pro- 
bable results thereof, though they may not 
have been specifically contemplated or anti- 
cipated by the person so causing them’d. 
{Chicago Legal News.) 

Automobiles — Tbs Family Purpose Doc- 
trine. — The following extracts from a re- 
cent American Law J ournal may also be 
read in this connection: — ^^Oourts have in 
all recent eases uniformly upheld the family 
purpose doctrine either by actual decision 
or by dictum. The doctrine places liability 
on the owner of an automobile, which is 
purchased and maintained for the pleasure 
of his, or her family for negligent injuries 
inflicted by the vehicle while it is being used 
by some member with his consent, express 
or implied, on the theory that it is the 
owner’s business to furnish pleasure for the 
family. The Court has based its decisions 
mainly on the principal and agent, and mas- 
ter and servant, theory. It is preferable 
rather to support the doctrine on the rela- 
tionship of master and servant, rather than 
on that of principal and agent, since a prin- 
cipal is liable only for torts (expressly or 
impliedly) authorized, while a master is lia- 
ble for aU torts committed by the servant, 
while engaged withbi the scope of the mas- 
ter’s employment. (Salmond on Tort, p. 93.) 
However, the status of master and servant 
does not exist unless one of ^ the family is 
employed in the owner’s business. ^ It can- 
not be seriously contended that it is the 
father’s business or employment to furnish 
his family with an automobile for their con- 
Tonience and pleasure, because it is noi 
looked upon as a necessity- It can hardly 
be said that it is the father’s business to 
furnish his son such pleasure as driving at 
a reckless speed over a dangerous road, or 
while intoxicated. A case contrary to 
•doctrine explodes this idea with this sly bit 
of sarcastic humor, ^^'if ^ son t >ok his 
girl riding, prima facie it was father’s little 
outing by proxy”. 

hTh^ "Con5^usiou, therefore, must^ be reacn- 
the owner is simply making a 
the usa of the automobile to one of his 
xamflyj and that a bailor and bailee relation 
only exists. It is a well-known principle of 
law that the uj^Sigence of the bailee cannot 
be ahributedTwlhe bailor, Certainly this 
was the law before the automobile became 


a widely used souice of locomotion. The 
antomobile has not been regarded as an in- 
herently dangerous instrument, so as to 
cause the owner to be liable as an insurer, 
since it plays such an integral part in our 
daily economic life. The automobile, being 
a lawful mean^ of travel, is not a nuisance 
per se. There is the ground of public policy. 
This ground, it is admitted, should be avail- 
ed of only where no other logical theory 
presents itself on which to rest liability, and 
weighty reasons exist for its utilization. 
The frequent accidents, which occur on 
account of the negligent operation of a 
parent’s car by a member of his family, who 
is likely to be financially irresponsible, has 
been given a considerable amount of thought 
in coming to a decision on this point. Prac- 
tically, an uncollectible judgment is an em- 
pty form, and constitutes a valueless remedy 
for the evil. While au automobile is not dan- 
gerous per se, its potential danger in the 
hands of a careless driver, especially a mem- 
ber of the family who has permission to use 
the car at his own pleasure, should have an 
important bearing on the result. Likewise 
the family purpose doctrine puts the finan- 
cial responsibility of the owner behind the 
ear, and relieves the injured party from the 
dh^cult task of meeting the owner’s claim 
that at the time of the accident the ear was 
not being used for his pleasure or business. 
It also protects the injured person as fully 
as if the owner were driving the car himself, 
thus achieving justice in his case. For these 
reasons it seems that the advantages to be 
gained completely outweigh any disadvan- 
tages that might accrue from its adoption. 
And public policy has been used in other 
branches of the law”. 

Responsibility for Acts op Driver op 
Loaned Automobile. — ^Although the gene- 
ral rule is well established that a master 
may lend a servant, with his consent, to 
another person for services in the business 
of the latter, and that while he is engaged 
in the business of the borrower and subject 
to his directions and control, he is consider 
ed as being a servant of the new master, 
who accordingly becomes liable for his neg- 
ligence, nevertheless the coun-s have refused 
to apply this rule to cases in which an auto- 
mobile and driver have been temporarily 
loaned by the owner and employer to an- 
other. This is due to the fact that the opera- 
tion of an automobile can be trusted safe- 
ly only to an expert, and it is of importance 
that the control and management of the ma- 
chine should not be abandoned to the hirer. 
Accordingly it has been decided that when 
the ovmer of an automobile leuds it, with a 
licensed driver in charge, under an agree- 
ment for a specified amount for the use of 
the car with the driver for a defihite period, 
although the chauffeur is to be under the 
general directions of the hirer as to route 
and kindred matters, the owner is liable for 
an injury to a third person caused by the 
3i©gligeuee of the chauffeur while operating 
the car for the borrower. In like manner, 
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6. (1) No person shall, while he holds any licence for the time being^ 

_ . . 1 . r. force, hold any other licence except a licence 

ing ^o^Hee^es ® ^ i&sned in accordance with the provisions of section 
^ ^ ’ 14, or a document authorising, in accordance with the 

I'ules made under section 92, the person specified therein to drive a motor vehicle. 

(2) No holder of a licence shall permit it to he used by any other person. 

(3) Nothing in this section shall prevent a licensing authority having the 
jurisdiction referred to in sub-section (1) of section 7 from adding to the classes 
of vehicle which the licence authorises the holder to drive. 


7. (1) Any person who is not disqualified under section 4 for driving a 

Grant of licence motor vehicle and who is not for the time being 

disqualified for holding or obtaining a licence may 
apply to the licensing authority having jurisdiction in the area in which he ordi- 
narily resides or carries on business or, if the application is for a licence to drive 
as a paid employee, in which the employer resides or carries on business, for the 
issue to him of a licence. 


(2) Every application under sub-section (1) shall be in Form A as set 
forth in the First Schedule, shall be signed by, or bear the thumb impression 
the applicant in two places, and shall contain the information required by 
the form. 


(3) T^here the application is for a licence to drive as a paid employee 
or to drive transport vehicle, or where in any other case the licensing autho- 


a person who has hired an automobile as a 
delivery wasfon, together with a driver, is 
not responsible for iniuries occasioned to a 
third person from a defect in the machine, 
e^ecially when the hirer of the car had no 
right to make repairs. When an automobile 
is loaned without a chauffeur the foregoing 
rules are not applied, and the owner ordi- 
narily is not responsible for the neligenee 
of the chauffeur of the borrower during the 
time it is loaned, but the person to whom 
the machine has been loaned assumes les 
ponsibiPty for accidents occurring through 
its negligent use while it is in his possession 
and the owner is not liable. (Arne. Bui. 
Case Law.) 

Automobiles as Inherently Dangerous 
MA cmNEs — ^L imitation on the obligations 

OP THE OWNER. — ^An automobile is not in- 
herently a dangerous machine, and the rules 
requiring extraordinary care of dangerous 
instrumentalities do not apply to such a 
means of conveyance. Therefore the owner 
is not responsible for injuries which may 
be sustained by stranger*? fiom its carelesq 
and wrongful use while in the possession of 
another who is using it without his consent. 
The owner of an automobile may keep it at 
a public garage, where it is possible for his 
chauffeur or others to obtain it without his 
authority, and in the event of their doing so 
he is not accountable to a person who may 
be run over by it in consequence of the 
negligence of the driver, for it is not enough 
to show that the accident ^ would not have 
occurred without the facilities afforded by 
the owner of the motor vehicle, or that the 
owner made it possible for another person 
to take out the machine without permission 


and operate it at pleasure. A servant has no 
implied authority to engage a stranger to do 
work on behalf of his master so as to render 
the master liable for the stranger’s acts or 
defaults except in a ea^e of necessitv. Where 
a driver who was in charge of a bus allow- 
ed a third person who did not have a licence 
to drive the bus without the knowledsfe of 
the ownei, the owner could not be convicted 
and his licence could not be cancelled. 47 
C.L.J. 460=1928 C. 410. 

Sec. 6 : Select Committee Report. — 
^‘The change in sub-clause ( 1 ) is consequen- 
tial on the omission of ori^nal sub-clause 
rs) of clause 4. We have^ added to sub- 
clause (2) a provision allowing a Court to 
presume that a licence used by a person 
other than the holder of the licence was so ^ 
used with the consent of the holder, because *' 
we think that without this provision this 
very prevalent improper practice cannot be 
successfully checked. The new sub-clause 
(3) explicitly saves the power to add further 
classes of vehicle to those specified in an 
existing licence.” 

Sec. 7, Cl. (1): Selecjt CoMMirTEas Re- 
port. — "The insertion made is to facilitate 
the obtaining of a licence by a person em- 
ployed in a place far from his ordinary re- 
sidence. It seems appropriate that he should 
be able to apply to the licensing authority 
of the locality in which his employment lies”. 

Cl. (2). — ^We have omitted the word 'Teft”. 
{Select Committee Beport.) 

Cl. (3). — The consensus of opinion of 
Provincial Governments is that medical 
certificates should be obligatory for all dri- 
vers other than owner drivers, and even 
from the latter the licensing authority 
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rily for reasons to be stated in writing so requires, the application shall be ac- 
companied by a medical certificate in Form C, as set forth in the First Schedule, 
signed by a registered medical practitioner. 

(4) Every application for a licence to drive as a paid employee and every 
application for a licence to drive a transport vehicle shall be accompanied by three 
clear copies of a recent photograph of the applicant. 

(5) If, from the application or from the medical certificate referred to 
in sub-section (3), it appears that the applicant is suffering from any disease 
or disability specified in the Second Schedule or any other disease or disability 
which is likely to cause the driving by him of a motor vehicle of the class which 
he would be authorised by the licence applied for to drive to be a source of 
danger to the public or to the passengers, the licensing authority shall refuse 
to issue the licence : 

Provided that — 

(а) a licence limited to driving an invalid carriage may be issued to the 
applicant, if the licensing authority is satisfied that he is fit to drive such a 
carriage, 

(h) the applicant may, except where he suffers from a disease or dis- 
ability specified in the Second Schedule, claim to be subjected to a test of his 
fiiness or ability to drive a motor vehicle of a particular construction or design, 
and, if he passes such test to the satisfaction of the licensing authority and is 
not otherwise disqualified, the licensing authority shall grant him a licence to 
drive such motor vehicle as the licensing authority may specify in the licence. 

( 6 ) No licence shall be issued to any applicant unless he passes to the 
satisfaction of the licensing authority the test of competence to drive specified 
in the Third Schedule, [or 

( б ) where the application is made within twelve months from the com- 
mencement of this Act, he satisfies the licensing authority that he was at the 
coirmencement of this Act the holder of a current licence granted under the 
provisions of the Indian Motor Vehicles Act, 1914, entitling him to drive a 
vehicle of the class or description which he would be entitled to drive under the 
liemce applied for:] {Portions within 'brackets omitted by Act XX of 1942) : 

should be empowered to demand a medical fused a licence.” (Select Committee Beport). 
certificate if he is not satisfied as to the ap- Cl. (6). — “Since the intention is tnar 
plicant^s general appearance of fitness. Heenees should be valid throughout British 
(Statement of Objects and Reasons), “"We India, allapplicants for new licences should 
think a licensing authority which exacts a pass the test specified in the Third Schedule 
medical certificate should state its reasons in driving the class of vehicle specified in 
for the demand.” (Select Committee Be- the application. An exception is made of 
port.) existing licences under the Indian Motor 

Cl. (4). — The consensus of opinion of Vehicles Act, 1914, as it would be impracti- 
Provincial Governments is that photographs cable to insist on their passing the driving 
should be submitted by these two classes of test. The proviso will meet the case of ap- 
applicants. (Statement of Objects and Bea- plicants particularly from overseas who have 
sons.) ^^y substituting “transport vehi previously held licences granted in their own 
cle” for “public service vehicle” we have countries. (Statement of Objects and Rea- 
extended the scope of the provisions cf this sons.) “The change made in cl. (b) is for 
sub-clause to vehicles used for the carriage the purpose of avoiding hardship in cases 
of goods. The other change made is self- where a licence issued under the 1914 Act 
explanatory.” (Select Committee Report.) might have expired for lack of renewaL It 
Cl. (5). — “The diseases and disabilities would be unreasonable that an applicant in 
which^ disqualify a person for obtaining a such a case should have to undergo a test, 
licence are set forth in the Second Schedule. We have slightly amplified the condition to 
We have accordingly substituted a reference be satisfied by an applicant for a motor car 
to this Schedule for the reference to Form licence before he can be exempted from the 
0, We have^ also provided that a person test: and we have made a provision similar 
confronted with the danger of being held to that contained in the Madras Motor Vebi- 
disqualified on the grounds mentioned in cle Rules for the acceptance of certificates 
that Schedule should have a right to appeal given by recognised automobile associa 
to a Medical Board before he is actually re- tions.” (Select Committee Report.) 
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Provided that, where the application is for a licence to drive a motor 
cycle or a motor car, the licensing authority shall exempt the applicant from 
Part I of the test specified in the Third Sehednle, if the licensing authority is 
satisfied that the applicant has previonsly held a licence to drive and has had 
not less than twelve months’ recent experience of driving a motor cycle or a 
motor car^ as the ease may be : 

Provided further that where the application is for a licence to drive a 
motor vehicle (not being a transport vehicle) otherwise than as a paid employee, 
the licensing authority may exempt the applicant from ^ *] the test 

specified in the Third Schedule if the applicant possesses a driving certificate 
issued by an automobile association recognised in this behalf by the Provincial 
Government. 

(7) The test of competence to drive shall be carried out in a vehicle of 
the type to which the application refers, and, for the purposes of Part I of the 
test,— 

(a) a person who passes the test in driving a motor car or a motor 
cab or a delivery van shall be deemed to have passed the test for all of these 
vehicles; 

(h) a person who passes the test in driving a light transport vehicle 
shall be deemed also to have passed the test in driving the vehicles referred to 
in clause (a ) ; and 

(c) a person who passes the test in driving a heavy transport vehicle 
shall be deemed also to have passed the test in driving any motor vehicle other 
than a motor cycle. 

(8) When an application has been duly made to the appropriate licensing 
authority and the applicant has satisfied such authority of his physical fitness 
an! of his competence to drive and has paid to the authority a fee of five rupees, 
the licensing authority shall grant the applicant a licence unless the applicant is 
disqualified under section 4 for driving a motor vehicle or is for the time being 
disqualified for holding or obtaining a licence: 

Provided that a licensing authority may issue a licence to drive a 

motor cycle or a motor ear notwithstanding that it is not the appropriate licensing 
auihority, if the licensing authority is satisfied that there is good reason for the 
applicant’s inability to apply to the appropriate licensing authority. 

8. (1) Every licence, except a licence issued under section 14, shall be in 

Form D as set forth in the First Schedule and shall 
Form and contents of affixed thereto one of the signatures or thumb 
impressions given on the form of application for 
the licence and, in the case of a licence to drive as a paid employee or to drive 
a transport vehicle, one of the photographs referred to in sub-section (4) of 
section 7 . 

(2) A licence shall specify whether the holder is entitled to drive as a 


LEa. EEP. 

1 Omitted by Act XX of 1942. 

2 Cl. (a) of proviso omitted by Act XX 
of 1942. 


Cl. (7). — ^'^The change made in ^ sub- 
clanse ( 0 ) ensures that the test for driving 
a heavy transport vehicle ■will cover locomo- 
tives and tractors”. (Select Committee Ee- 
port.) 

Cl. (8). — '^e have omitted the reference 
to residence in the last two lines of the 
danse preceding the pro'viso. The^ change 
made in danse 7 (1) wonld necessitate an 
alteration in any case, bnt the words are 
unnecessary since an application cannot be 


duly made except to the licensing anthority 
specified in danse (7) (1). The other changes 
are consequential on the omission: the ap- 
propriate anthority being the authority spe- 
cified in danse 7 (1)”. (Eeport of Select 
Committee.) 

Sec. 8, Cl. (1). — 'The words omitted in 
the first line are superfluous in view of the 
definition of "licence”. The second change 
is consequential on the change made in 
clause 7 (4)”. (Select Committee Eeport.) 

Cl. (2). — The necessity for these various 
classes of licence is apparent, (j) covers 
the rare case of a man with some physical 
disability, e.^., only one leg, who may be 
permitted to drive a very light car or one 
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paid employee and whether he is entitled to drive a public service vehicle and 
shall farther be expressed as entitling the holder to drive a motor vehicle of one 
or more of the following classes, namely: — 

(a) motor cycle, 

(&) motor ear, 

(c) motor cab, 

(d) delivery van, 

(e) light transport vehicle, 

(/) heavy transport vehicle, 

(g) locomotive, 

(Ji) tractor, 

(1) road-roller, 

{j) invalid carriage, or 

(k) motor vehicle of a specified description. 

9. (1) Subject to any rules made by a Provin- 

^ Extent of validity of cial Government under sub-section (3), a licence 
licence. issued under the foregoing sections shall be effective 

thoroughout British India. 

(2) Subject, in the case of international driving permits issued in pur- 
suance of the International Convention relative to motor traffic concluded at 
Paris on the 24th day of April, 1926, or of any Convention modifying the same, 
to any rules made by the Central Government under section 92 and subject in 
any other case to the provisions of sub-section (4), a licence to drive a motor 
vehicle issued by a competent authority in any Indian State or in the French 
or Portuguese Settlements bounded by India shall, if the holder is ordinarily 
resident in the State or Settlement in which the licence was issued, be valid 
thioughout British India as if it were a Ueence issued under this Act: 


LEG. BBF. 

I Omitted by Act XX of 1942. 

specially adapted for him. (Statement of 
Objects and Reasons.} have included 

road-rollers as a separate class instead of 
leaving them to be covered by the exprea* 
sion ^^motor vehicle of a specified descrip^- 
tion”. (Select Committee Report.) 

Sec. 9, Cl. (1). — ^^There are varying opi- 
nions as to how far licences should have ‘^11 
India validity. One or two provinces are in 
favour of extending all-India validity to all 
licences mcluding those to drive public ser- 
wce vehicles. On the other hand, one pro- 
vince would not extend all-India validity to 
a licence to drive a goods vehicle. One 
or two would like power to impose special 
restrictions in special areas. The majority 
however feel that drivers of public service 
vehicles should be under stricter supervision 
in view of their responsibility for the safe- 
ty of the public. It is therefore pro- 
posed that licences to drive public service 
vehicles should by provincial rules only be 
valid in the province when endorsed to tno^t 
euect, and that, in view of the stringency of 
^ specified test for drivers, all-India vali- 
^ty should be extended to all other forms 
ofh^ces^ (Statement of Objects an^ 

C^X^The position in respect gf the 
issued in States is 
Provinces have rules extend- 
Sf ■ licences issued ja States 
we«|ae|i:^.^g(*ip|lo}e to the rules bat these 


have not been^ uniformly amended and fre- 
quently differ in consequence. It is propos- 
ed therefore that licences issued by States 
to Iona fide residents should generally be 
valid. (Statement of Objects and Reasons.) 

Cl. (3). — The general, opinion is that while 
h (Mising authority should judge as to ^ 
person’s competence and physical fitness to 
drive, the transport authority in the dis- 
charge of its special lesponsibility for the 
control of public service vehicles should' have 
the final say as to the persons by whom such 
vehicles should be driven. There is however 
some ^ difference of opinion in this matter, 
and it is therefore left to the rule making 
powers of Provincial Governments, (State- 
ment of Objects and Reasons.) 

Select Committee Report. — have 
recast this clause in order to secure that 
there shall be reciprocity in connection with 
the recognition^ in British India of licences 
issued outside it. For this purpose we have 
provided that the privilege of having its 
licences recognised as valid in British India 
may be withdrawn from any State or Terri- 
tory if it is found that the recognition is 
not mutual, or that the issue of licences m 
that State or territory is not adequately con- 
trolled. In consequence of these changes 
the references in sub-clauses (2) and (3) to 
controlling rules to be made by the Provm- 
cial Government, and to prescribed eondi- . 
tions have been removed. The other small 
changes of wording and arrangement made 
in sub-clause (3) are drafting changes only”. 
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Provided that such holder is not disqualified under any of the provisions 
of this Act for holding or obtaining a licence in British India. 

(3) A Provincial Government may, by rules made under section 21, 

(a) pro^dde that a specification entitling the holder of a licence to drive 
a public service vehicle shall be made in the licence only by or under the autho- 
ilty of the Regional Transport Authority constituted under Chapter lY, 

(b) regulate the submission of applications for such licences to the said 
authority, or 

(c) require as a condition of its validity in a province that a licence 
entitling the holder to drive a public service vehicle shall be counter-signed by 
a prescribed authority in the province. 

(4) If the Central Government is satisfied that licences issued in British 
India under this Act are not effective in any Indian State or French or Portu- 
gu'^se Settlement bounded by India or are effective subject to unreasonable con- 
ditions or that like conditions and requirements to those imposed by this Act are 
not imposed in a reasonable degree upon the issue of licences in any State or 
Settlement as aforesaid, the Central Government shall, by notification in the 
official Gazette, declare that licences generally or any particular class of licence 
issi^ed in any such State or Settlement shall not be valid in British India. 


10. A licence issued under the foregoing sections shall, subject to the pro- 


Curreney of liceJices. 


visions contained in this Act as to the cancellation of 
licences and the disqualification of holders of licences 


for holding or obtaining licences, be effective without renewal for a period of 


twelve months only from the date of issue or last renewal. 


11. (1) Any licensing authority may on appli- 

Benewal of licences. cation made to it renew a licence issued under the 


provisions of this Act. 

(2) An application for the renewal of a licence shall be made in Form B 
as set forth in the First Schedule and shall contain the declaration required by 
that form : provided that where the applicant does not or is unable to subscribe 
to the said declaration the provisions of sub-section (5 ; of section 7 
siial] apply. 

(3) The fee payable for the renewal of a licence shall be three rupees, 
it the application for renewal is made previous to, or not more than fifteen days 
subsequent to, the date on which the licence is due to expire and shall be five 
i*upees in any other ease, unless the licensing authority is satisfied that the holder 
was prevented by good cause from applying for the renewal of the licence with- 
in fifteen days after its expiry. 

(4) When the authority renewing the licence is not the authority which 
issued the licence, it shall intimate the fact of renewal to the authority which 
issued the licence . 


12. Notwithstanding anything contained in the foregoing sections, a licen- 


Revoeation of licence on 
grounds of diseaes or dis- 
ability . 


sing authority may at any time revoke a licence issued 
by it, or may require, as a condition of continuing to 
hold such licence, the holder thereof to furnish a 
fresh medical certificate in Form 0 as set forth in the 


First Schedule signed as required by sub-section (3) of section 7, if the licen- 
sing authority has reasonable grounds to believe that the holder of the licence 


Sec. 10 : Seleot Committee Report. — 
“The added words make it eleai that a lene 
wal of a licence operates only for twelve 
months.’^ 

Sec. 11 . — “A uniform renewal fee is 
necessary. Provision is made for the rene- 
wal at ordinary rates of an expired licence 
by a person who, for example, has been ill 
for a sustained period or out of India on 
G. C. M. — 474 


long leave and so genuinely unable to renew 
his licence in time”. (Statement of Objects 
and Reasons.) 

Cl. (1): Report op Select Committee. — 
“The added words are intended to secure 
that licences under the superseded law will 
not be renewed, but will be replaced by 
licences issued under the new Act”. 
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is, by virtue of any disease or disability, unfit to drive a motor vehicle . 

13. (1) Where the licensing authority refuses to issue or revokes or re- 
orders refusing or re- renew any licence, it shall do so by an order 

voking licences and appeals communicated to the applicant or the holder, as the 
therefrom. case may be, giving the reasons in writing for such 

refusal or revocation. 

(2) Any person aggrieved by the refusal of ^ licensing authority to grant 
or renew a licence or by the revocation of a licence may, within thirty days of 
the service on him of the order of such refusal or revocation, appeal to the pre- 
scribed authority, who shall decide the appeal after giving the licensing autho- 
rity an opportunity of being heard, and the decision of the appellate authority 
shall be binding on the licensing authority. 

(3) The order of a licensing authority shall, unless the appellate autho- 
rity, conditionally or unconditionally, directs otherwise, be in force pending the 
disposal of an appeal under sub-section (2) . 

14. (1) The authority specified in Part A of the Fourth Schedule may 
grant licences, valid throughout British India, to per- 
sons who have completed their eighteenth year to drive 
motor vehicles which are the property ^[or for the 
time being under the exclusive control] of the Central 

Government. 

(2) A licence issued under this section shall specify the class or classes 
of vehicle which the holder is entitled to drive and the period for which he is so 
entitled . 

(3) A licence issued under this section shall not entitle the holder to 
drive any motor vehicle except a motor vehicle which is the property ^for for 
the time being under the exclusive control] of the Central Government. 

(4) The authority issuing any licence under this section shall 
at the request of any Provincial Government furnish such information respect- 
ing any person to whom a licence is issued as that Goveraament may at any time 
require . 


liiceBces to drive motor 
vehicles, the property of 
the Central Government. 


XiEiG. !R!EiP. 

1 Inserted by Act XX of 1942, 


Cl. (3). — We have allowed a more gener- 
ous period of grace after the expiry of a 
licence. (Select Committee Eeport). 

Sec. 11 (3) has nothing whatever to do 
with the effectiveness of the licence. It 
merely enables a licensee to obtain his li- 
cence at a lower rate, if he applies within 
fifteen days of the expiration of his old li- 
cence. Accused, a motor driver, had a driv- 
ing licence which expired on 2nd February, 
1941, On 17th February, 1941, his licence 
was examined and was found to have ex- 
pired. On the same day, however, he got 
a renewal of his licence with effect from 
2nd February, 1941. On 13th June, 1941, 
a complaint was filed against him under sec. 
11 (3) read with sec. 112 of the Act and 
convicted. Held, that though the accused 
could not claim renewal except for one year 
from the dale of application, the licensing 
authority having issued him a renewal as 
from 2nd February, 1941, there was an 
effective licence on the date of the alleged 
offence and hence he was not guilty, 201 
I,C. 770=43 Cr.L.J. 778=44 Bom.L.B. 449 
=194^ Bom. 216, 

Sec. 12. — ^The change made by the Select 
Oommittee is merely a drafting improve- 


ment. (Select Committee Beport.) 

Sec. 13. — Sub-clause (2) provides the 
necessary check upon irregular or arbitrary 
use of power by licensing authorities. 
(Statement of Objects and Beasons.) 

Select Committee Eeport. — ‘We have 
inserted a peiiod of limitation for the mak- 
ing of an appeal. We have also removed 
the reference to District Magistrates and 
Presidency Magistrates as appellate anthori- 
ties, and ha^7e provided that the appellate 
authority should be determined by the Pro 
vincial Government”. 

Sec. 14. — The intention of this is to con- 
tinue and regularise the present arrange- 
ment under which Army and Air^ Force 
drivers are licensed by Army and Air Force 
authorities. This is done at present by ^ a 
long-standing agreement with Provincial 
Governments, who have tacitly accepted the 
arrangement or formally granted exemption 
under see. 13 of the existing Act of 1914. 
The holders of these licences will however 
be subject to the ordinary law (including 
punishment by Courts, suspension^ and en- 
dorsement of licence) and in addition wiH 
not be enabled by the licences to drive any 
vehicle other than one owned by the Central 
Government. (Statement of Objects and 
Beasons.) 
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Power of liBens^ au- 15 , (l)If a licensing authority is satisfied after 

opportunity of being heard that any 

^ * person, — 

{a) is 3 habitual criminal or a habitual drunkard, or 
(6) is using or has used a motor vehicle in the commission of a cogni- 
sable offence, or 

(c) has by bis previous conduct as driver of a motor vehicle shown that 
his driving is likely to be attended witn danger to the public, 
it may, for reasons to be recorded in writing, make an order disqualifying that 
person for a specified period for holding or obtaining a licence. 

(2) Upon the issue of any such order a person affected, if he is the holder 
of a licence, shall forthwith surrender his licence to the licensing authority mak- 
ing the order, if the licence has not already been surrendered, and the licensing 
authority shall — 

(а) if the licence is a licence issued under this Act, keep it until the dis- 
qualification has expired or has been removed, or 

(б) if it is not a licence issued under this Act, endorse the disqualifica- 
tion upon it and send it to the licensing authority by which it was issued. 

(3) Any person aggrieved by an order made by a licensing authority 
under this section may, within thirty days of the receipt of the order, appeal 
to the prescribed authority, and such appellate authority shall give notice to 
the licensing authority and hear either party if so required by that party and 
may make such inquiry into the matter as it thinks fit . An order made by any 
such appellate authority shall be final. 


16. 


of Ee^onal 
Authority to 


(1) A Regional Transport Authority constituted under Chapter IV 
may for reasons to be recorded in writing and sub- 
ject to any prescribed conditions declare any person 
disqualified, for a specified period, for holding or ob- 
taining a license to drive a public service vehicle in 

the province. 

(2) Any person aggrieved by an order of a Regional Transport Autho- 
rity made under sub-section (1) may within thirty days of the receipt of inti- 
mation of such order appeal against the order to the prescribed authority. 


Power 

Transport 

disqu^fy. 


17. 

/Power 

qualify. 


(C/. Eng. Art, Ss. 6 and 7.) (1) Where a person is convicted of an 
offence under this Act, or of an offence in the com- 
of Court to dis- jjjjggjQji 'yp^hich a motor vehicle was used, the Court 
by which such person is convicted may, subject to the 


Sec. 15. — This repeats, in a form amplifi- 
ed to meet present requirements, the provi- 
sion in see. 18 (1) of the old Act of 1914. 
(Statement of Objects and Eeasons.) 

Select Committee Eeport. — "The clause 
has been recast, so as to state specifically the 
reasons for which a disqulification under this 
section may be oidered, and the power of dis- 
qualification has been given to the licensing 
authority instead of to the Provincial 
Government. A right of appeal against any 
sneh order is also given”. 

Sec. 16. — "Transport authorities are res 
ponsible for seeing that public service vehi- 
cles are run in the best interests of and to 
the safety of the travelling public. It 
seems only reasonable therefore that they 
should have a deciding word as to the per- 
sons by whom public service vehicles are 
driven”. (Statement of Objects and Bea 
eons,) 


Eeport op Select Committee. — have 
provided that reasons are to be stated for 
a disqualification made under this clause, 
and that the disqualification shall be for 
a specified period only. We have also pro 
vided for an appeal”. The practice of 
issuing summons under sec. 16 of the charg- 
ing the accused merely with an offence 
under that section without indicating the 
nature of the charge against him, should 
be condemned. Where such a summons 
was issued to the accused and the case it- 
self was taken np before the date fixed 
and the accused was not granted time to 
produce his defence, his conviction is not 
legal and is liable to be set aside. I.Ij.E. 
(1940) Lah. 678=1941 Lah. 114. On this 
section, see also 1941 Lah. 422; 1941 Rang. 
L.E. 587=1942 E. 51. 

Sec. 17. — "Some Provincial Governments 
have made rules under sec. 18 (1-A) of 




37^8 The Civil Court Manual (Imperial Acts). [S. 17 

provisions of this section, in addition to imposing any other punishment autho- 
rised by law, declare the person so convicted to be disqualified, for such period 
as the Court may specify, for holding any licence or for holding a licence to 
drive a particular class or description of vehicle. 

(2) A Court shall not order the disqualification of an offender convicted 
for the first or second time of an offence punishable under section 115. 

(3) A Court shall order the disqualification of an offender convicted of 
an offence punishable under section 117, and such disqualification shall be for 
a period of not less than six months. 

(4) A Court shall order the disqualification of an offender convicted of 
an offence against the provisions of clause (c) of sub-section (1) of section 87 
or of section 89, and such disqualification shall be for a period of not less than 
one month. 

(5) A Court shall, unless for special reasons to be recorded in writing it 
thinks fit to order otherwise, order the disqualification of an offender — 


tbe^ Indian Motor Vehicles Act, 1914, dele- 
gating to licensing authorities power io 
suspend or cancel licences. Since disqua- 
lification is a severe punishment it is con- 
sidered more satisfactory to leave its in- 
fliction to the decision of the Court, after 
a proper trial. The offences themselves, 
however, are grouped in two categories : 
those for which disqualification should be 
obligatory, and those for which disqualifica- 
tion may be left to the discretion of the 
Court”. * (Statement of Objects and Bea- 
sons») 

Select Committee Report. — ^^The words 
omitted from sub-cl. (1) we consider to 
be unnecessary, and to be dangerously wide. 
The verbal change in sub-cls. (2) and (3) 
is for clarity only. We have omitted sub- 
el. (4). We consider that it would be un- 
fair thus to penalize the driver of an un- 
insured vehicle in many cases, as the pri- 
mary responsibility for insuring the vehi’ 
cle rests on the owner. We have also omit- 
ted sub-cl. ' (9) which applied the provisions 
of this clause to abetments of certain of- 
fences. By our amendment of sub-cl. (101 
we have deprived the appellate Court of 
power to make an order of disqualification 
which the lower Court did not see fit to 
make”. 

Decree op Care required of Operators. 
— Although automobiles are comparatively 
new in use, there is nothing novel ^ in the 
principles of law to be applied with res- 
pect to travel in them on the highways. 
The general principles applicable to the 
use of all vehicles upon public highways 
apply to automobiles and may be sum- 
marised in the statement that a driver must 
use that degree of care and caution whif'h 
an ordinarily careful and prudent person 
would exercise under the same circumstan- 
ces* The right of the driver of a horse 
and that of the driver of a motor vehicle 
to TtSe the highway are equal, and each is 
equally restricted in the exercise of his 
rights by the corresponding rights of the 
other. Each is required to regulate his 
own use by the observance of ordinary co.re 
and caution to avoid receiving injury, or 
inflicting injury upon the other. The degree 


of care required in the use and operation of 
an automobile upon the streets of a city 
depends not only upon the condition of the 
streets, but also upon the dangerous charac- 
ter of the machine or vehicle, and its lia- 
bility to do injury to otheis lawfully using 
such streets. The more dangeroUvS its cha- 
racter, the greater is the degree of care 
and caution required in its use and opera- 
tion. The duty of care which an operator 
of an automobile is bound to exercise is 
commensurate with the risk of injury to 
other vehicles and pedestrians on the road; 
and this risk of injury is considered to be 
as great as, if not greater than, the risk 
of injury to vehicles and pedestrians tra- 
velling on and across .streets upon which 
street cars are operated by electric power. 

In the application of these principles con- 
ditions frequently aiise under which con 
dnet amounting to reasonable care in the 
(' ise of a light and slow moving wogon does 
not amount to proper and necessary care 
in the operation of a heavy and rapidly 
moving automobile. All operators of motor 
vehicles in addition to exercising reason- 
able care and caution for the safety of 
others who have the right to use the high- 
ways must do whatever the rules and sta- 
tute require whenever the conditions therein 
lef erred to arise; and a failure to comply 
with regulations imposed by law or ordi- 
nance may, in itself, constitute negligence 
and render the operator liable for conse 
quential damages. Nevertheless, if the dri- 
ver of an automobile complies with all th'? 
requirements of a statute regulating the 
operation of motor vehicles, he may yet be 
liable for the failure to exercise ordinary 
care to avoid injury to another traveller on 
the highway. 

Anticipation of Presence op Others.— 
It is part of the duty of an operator of 
a motor vehicle to keep his machine always 
under control so as to avoid collisions with 
pedestrians and other persons using the 
highway. He has no right to assume that 
the road is clear, but under all circum- 
stances and at all times he must be vigilant 
and must anticipate and expect the presence 
of others. Accordingly, the fact that he did 
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not know that any one was on the highway 
is no excuse for conduct which would have 
amounted to recklessness if he had knovm 
that another vehicle or person was approach- 
ing. Drivers of motor vehicles must be 
specially watchful in anticipation of the 
presence of others at places where other 
vehicles are constantly passing, and when* 
men, ^ women and children are liable to be 
crossing, such as corners, at the inter-see- 
tion of streets, or near street ears from 
which passengers may have alighted or may 
be about to alight, or in other similar 
places or situations where people are likely 
to fail to observe an approaching automobile. 
It will be the duty of the driver of an 
automobile, when he has occasion to turn 
the comer of a street, to slow down the 
machine in anticipation of the presence of 
persons in the highway at the street cros- 
sing. The duty to anticipate the presence 
of others applies to private lanes which are 
open to the public use, and reasonable care 
must be taken in operating an automobile 
in such a lane, so as not to injure even a 
person who, as a mere licensee, may be 
driving a horse and carriage through the 
lane as a short cut between two highways. 

Presumption tgbcat others will exer- 
cise DUE CARE. — The duty of care between 
persons using the highway is mutual, and 
•each person may assume that others travel- 
ling on the highway will comply with this 
obligation. Hence a pedestrian Has a right 
to assume that the driver of an automo- 
bile will exercise proper caution in approach- 
ing crossings, and that he will not turn a 
sharp corner and run without warning 
against a person travelling on foot. In like 
manner a person operating an automobile 
has the right to act upon the assumption 
that every person whom he meets will also 
exercise ordinary care and caution accord- 
ing to the circumstances, and will not neg- 
ligently or recklessly expose himself to 
danger, but rather make an attempt to avoid 
it; but when an operator of a motor vehi- 
cle has had time to realize, or by the exer- 
cise of a proper care and watchfulness 
should realize that a person whom he meets 
is in a somewhat helpless condition or ap- 
parently unable to avoid the approaching 
machine, he must exercise increased exer- 
tion to avoid a collision. A person can- 
not always rely upon another to use his 
utmost effort to escape from a place of 
danger, and if the driver of an automo- 
bile sees another in danger of being run 
down, he should not rely on the other's 
alertness in getting out of the way, but 
he must slacken speed and if necessary stop. 

Duty op Pedestrians. — ^It is the duty of 
a pedestrian, travelling in public streets of 
the city, reasonably to exercise for^ his 
personal safety the faculties with which he 
is endowed by nature, for self-protection, 
and a person is not entitled to walk the 
streets with closed eyes and inattentive mind. 

Duty as to Riders on Bicyci.es. —-A per- 
son operating an automobile and one riding 
^ bicycle owe to each other the duty to use 


reasonable care to avoid collision. A bi- 
cycle lider must be vigilant undei dll %.dr~ 
eumstances and keep a proper 1 lokout for 
automobiles. 

Duty as to Brightened Horses. — ^When- 
ever a person operating an automobile 
u exercise of ordinary care 

should know, that his machine is frightening 
the horse of an approaching team and the 3 
progress will increase the peril 
or the persons in the carriage, it is his 
duty, apart from the provisions of any sta- 
tute, to take such steps for their safety as 
ordinary prudence may suggest, including 
the moderation of his pace, or, iihen neces- 
sary, the stopping of hisautomobUeespeciaUy 
when he has received a signal requesting 
him to stop. (See ^ec. 86). As a matte- 
ot prudence and ordinary caution, at the 
indication of a horse becoming alarmed the 
person in charge of a motor vehicle must 
go as far as practicable to the side of the 
road and remain stationary until the horse 
has passed. It is the duty of the driver 
of an automobile to stop it when a house 
or other animal becomes frightened, or 
shows that it is about to become frightened, 
by the^ approach of the motor vehicle, and 
the failure to stop upon the signal as re- 
quired by statute is usually regarded as 
n^ngence. However, it is somedmes con- 
sidered necessary that a signal be actuallv 
made in order to establish a ease of neg- 
ligence. The degree of care required in 
the use of motor cycles appears to be in- 
termediate between that required in the use 
of automobiles and of bicycles. The ope- 
rator of a motor cycle upon the streets of 
a city is not required to anticipate that a 
horse will be frightened at his cycle, al- 
though it is his duty to stop the machine 
when he discovers that the horse is frighten- 
^ by it and likely to get beyond ccntiol. 
Where the accused had been driving cars re- 
gularly for about 13 years and had ob- 
tained a large number of good certificates 
from a variety of masters, and where he 
had never before had a conviction for bad 
driving, held, that the verdict that he was 
unfit to hold a licence because he was not 
a good driver was ridiculous in view of his 
record and must "be cancelled. 88 I.O. 998 
=23 ALJ. 790=26 CrX.J. 1254=1925 All. 
798. The general rule is that the fine im- 
posed on an accused person should not be 
excessive, having regard to his pecuniary 
means. The best way to stop dangerous 
driving, by persons who earn their liveli- 
hood by driving motor vehicles, is for the 
Court, on conviction of ,the offender, to 
exercise its powers under which such Court 
'^shall cause particulars of the conviction to 
be endorsed” on any licence held by the 
accused, and may (1) cancel or suspend 
that licence, or even (2) declare the accused 
disqualified for obtaining a licence either 
permanently or for such period as it thinks 
fit. The exercise of that power will have 
a very deterrent effect, especially in the 
case of persons who earn their liveliliood 
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(а) wlio having been convicted of an offence punishable under section 
116 is again convicted of an offence punishable under that section, 

(h) who is convicted of an offence punishable under section 120, or 

(c) who is convicted of an offence punishable under section 123: 

Piovided that the period of disqualification shall not exceed, in the cases 
referred to in clauses (a) and (&), two years, or, in the case referred to in clause 
(c), one year. 

(б) A Court ordering the disqualification of an offender convicted of an 
offence punishable under section 116 may direct that the offender shall, whether 
he has previously passed the test of competence to drive specified in the Third 
Schedule or not, remain disqualified until he has subsequent to the making of 
the order of disqualification passed that test to the satisfaction of the licensing 
authority. 

(7) The Court to which an appeal lies from any conviction of an offence 
of the nature specified in sub-section (1) may set aside or vary any order of 
disqualification made by the Court below, and the Court to which appeals ordi- 
narily lie from any Court may set aside or vary any order of disqualification 
made by that Court, notwithstanding that no appeal lies against the conviction 
iji connection with which such order was made . 

18. (1) A person in respect of whom any disqualification order is made 

shall be debarred to the extent and for the period 
or? r disqualification specified in such order from holding or obtaining a 

licence and the licence, if any, held by such person at 
tbe date of the order shall cease to be effective during such period. 

(2) The operation of a disqualification order made under section 17 shall 
not be suspended or postponed while an appeal is pending against such order 
or against the conviction as a result of which such order is made, unless the 
appellate Court so directs . 

(3) Any person in respect of whom any disqualification order has been 
made may at any time after the expiry of six months from the date of the order 
apply to the Court or other authority by which the order was made, to remove 
the disqualification ; and the Court or authority, as the case may be, may, having 
regard to all the circumstances, either remove or vary the order of disqualifi- 
cation : 


Provided that where an application has been made under this section a 
second application thereunder shall not be entertained before the expiry of a fur- 
ther period of three months. 


by driving motor vehicles. 26 Cr.L.J. 1536 
=27 Bom.I..R. 1056=1925 Bom. 526. 

Appeaii — Oedeb op disqualification — ^Ip 

PUNISHMENT. — ^An Order of disqualification 
for holding a driving licence which is pas- 
sed on conviction under sees. 78, 86 and 
116 of the Motor Vehicles Act in addition 
to sentences of fine amounting to Rs. 45 in 
all, cannot be regarded as a punishment. 
The punishment which has to be specified 
under sec. 367 (2), Cr. P. Code, cannot 
include an order of disqualification ^ for 
holding a licence. Hence no appeal lies in 
such a case. 57 L.W. 469= (1944) 2 M.L. 
J. 152=1945 27. 

Sec. 18. — The change made in sub-cl. 
(2) by the Select Committee transfers to 
the appellate Court the power to stay an 
order of disqualification pending appeal. 
In sub"Cl. (3) We have removed the reference 
to conduct of the person disqualified sub- 


sequent to the order of disqualification, 
leaving the decision to be based on general 
circumstances of which such conduct might 
be one. (Select Committee Beport), 
order to secure a reasonable measure of 
uniformity in respect of the endorsement of 
licences, the offences in respect of which 
the Courts shall be bound to endorse licen- 
ces are specified in the Fifth Schedule. 
Licences will therefore invariably be en- 
dorsed by the Courts for these offences and 
by the Courts or other competent autho- 
rity in respect of any period of disqualifi- 
cation. The offences specified in the Sche- 
dule will be those in respect of which en- 
dorsement is necessary. Other offences not 
specified will be of a technical nature and, 
although no specific provision is made, the 
intention is that they should not be en- 
dorsed^', (Statement of Objects and Bee- 
sons,) 
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19. (Cf. Eng. Act, S. 8) (1) The Court or authority making an order 

oi disqualification shall endorse or cause to be 
n orsemeii . endorsed upon the licence, if any, held by the person 

disqualified particulars of the order of disqualification and of any conviction 
of an offence in respect of which an order of disqualification is made; and 
particulars of any removal 01 variation of an order of disqualification made 
under sub-section (3) of section 18 shall be similarly so endorsed. 

(2) A Court by which any person is convicted of an offence specified in 
the Fifth Schedule shall, whether or not an order of disqualification is made in 
rcfcpect of such conviction, endorse or cause to be endorsed particulars of such 
conviction on any licence held by the person convicted. 

(3) Any person accused of an offence specified in the Fifth Schedule 
shall when attending the Court bring with him his Jicence if it is in his posses- 
sion. 


Transfer of endorsement 
and issue of licence free 
from endorsement. 


20. {Cf. Eng. Act, S. 8.) (1) An endorsement on any licence shall be 
transferred to any new or duplicate licence obtained 
by the holder thereof until the holder becomes entitled 
under the provisions of this section to have a licence 
issued to him free from endorsement. 

(2) Where a licence is required to be endorsed and the licence is at the 
time not in the possession of the Court or authority by which the endorsement is 
to be made then — 

(a) if the person in respect of whom the endorsement is to be made is at 
the time the holder of a licence, he shall produce the licence to the Court or 
authority within five days, or such longer time as the Court or authority may 
fix, or 


(6) if, not being then the holder of a licence, he subsequently obtains a 
licence, he shall within five days after obtaining the licence produce it to the 
Court or authority; 

and if the licence is not produced within the time specified it shall on the expir- 
ation of such time be of no effect until it is produced for the purpose of endorse- 
ment . 


(3) A person whose license has been endorsed shall, if during a conti- 
nuous period of three years since the last endorsement was made no further order 
of endorsement has been made against him, be entitled, on surrendering his 
licence and on payment of a fee of five rupees, to receive a new licence free 
from all endorsements. If the endorsement was only in respect of exceeding a 
speed limit, he shall be entitled to have a clean licence issued on the expiration 
of one year from the date of the order: 

Provided that in reckoning the said period of three years and one year, 
respectively, any period during which the said person was disqualified for hold- 
ing or obtaining a licence shall be excluded. 


Sec. 20. — order to secure umforraity 
in respect of the issue of a clean licence 
after three years’ clean driving, in confor- 
mity with the views expressed hy the majo- 
rity of Provincial Governments, it is pro- 
posed that in the Schedules specifying of- 
fences , convictions in respect of which are 
to be endorsed on licences, shall be diviJevl 
into two parts — ^Part A wiU contain the 
more serimis offences, endorsements in res- 
pect of which should never be esptmged and 
must be repeated on any new licence is- 
sued, and Part B will specify the offences 
the endorsements in respect of which can 
be expunged after three years’ clean period 
of driving. Thus, in the event of any per- 


son being prosecuted for an offence under 
this Act, bis licence will furnish a record 
of all previous convictions of a serious 
nature, as well as recent oonvictious of a less 
serious nature and upon demand by the pro- 
secution for the disqualification of the hol- 
der the Courts may normally be expeetcl 
to disqualify a habitual offender. The power 
of licensing authorities to disqualify will 
therefore not be as necessary as it is held 
to be at present”. (Statement of Ohjeote 
Eeasons.) 

Seiect Committee Report. — “The change 
made in sub-cl. (3) liberalises the provi- 
sions of the sub-clause, and follows the 
provisions of the English law. The changes 
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(4) When a licence is endorsed by or an order of endorsement is made 
by ?ny Court, the Court shall send particulars of the endorsement or order, as 
the ease may be, to the licensing authority by which the licence was last renewed 
and to the licensing authority which granted the licence. 

(5) Where the holder of a licence is disqualified by the order of any 
Court for holding or obtaining a licence, the Court shall take possession of the 
licence and forward it to the licensing authority by which it was granted or last 
renewed and that authority shall keep the licence until the disqualification has 
expired or has been removed and the person entitled to the licence has made a 
demand in writing for its return to him : 

Provided that, if the disqualification is limited to the driving of a motor 
vehicle of a particular class or description, the Court shall endorse the licence 
to this effect and shall send a copy of the order of disqualification to the licen- 
sing authority by which the licence was granted and shall return the licence to 
the holder. 

(6) Where on an appeal against any conviction or order of a Court which 
has been endorsed on a licence, the appellate Court varies or sets aside the con- 
viction or order, the appellate Court shall inform the licensing authority by 
which the licence was last renewed and the licensing authority which granted 
the licence, and shall amend or cause to be amended the endorsement of such 
conviction or order. 

21. (1) A Provincial Government may make 

Power to make rules. rules for the purpose of carrying into effect the pro- 
visions of this Chapter. 

(2) Without prejudice to the generality of the foregoing power, such 
rules may provide for — 

(a) the appointment, jurisdiction, control and functions of licensing 
authorities and other prescribed authorities; 

^[(6) the conduct and hearing of appeals that may be preferred 
tinder this Chapter, the fees to be paid in respect of such appeals and the re- 
fund of such fees: 

Provided that no fee so fixed shall exceed two rupees ;'| 

(c) the issue of duplicate licences to replace licences lost, destroyed or 
mutilated, the replacement of photographs which have become obsolete, and the 
issue of temporary licences to persons receiving instruction in driving, and the 
fees to be charged therefor ; 

(d) the conditions subject to which a Regional Transport Authority may 
disqualify a person for holding a licence to drive a public service vehicle ; 

(e) the medical examination and testing of applicants for licences and of 
drivers and the fees to be charged therefor ; 

^ [ (/) the exemption of prescribed persons, or prescribed classes of persons 
from payment "of all or any of any portion of the fees payable under this Chap- 
ter;] 

(g) the granting by registered medical practitioners of the certificates 
referred to in sub-section (3) of section 7; 

r . (h) the communication of particulars of licences granted by one licensing 

authority to other licensing authorities ; 

LEG-. REP. necessary in 'yiew of the provisions eon- 

I Bgibstitiited by Act XX of 1942, tained in sec. 7 (5), to make rules for perio- 

dical medical examination of drivers of 

made m snb-cls. (4) and (6) are little more public service vehicles and replaces it by 

^n ccOTal, - and are self-explanatory’^ a power to make rules for the mescal ex- 

OonttTfmtee S^port,) amination of drivers generafiy. The other 

Sbmgct Committee Rekport. — changes made are aimed at making explicit 
The change made in cl, (d) of sub-cl. (^2) pro^vision for certain additional matters re* 
removes the power, which we considered un quiring to he prescribed”. 
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(1) the control of schools or establishments for the instruction of drivers 
of motor vehicles and the acceptance of driving certificates issued by such schools 
nr e.stablishments as qualifying the holder for exemption from Part I of the test 
specified in the Third Schedule; 

(j) the exemptions of drivers of road-rollers from all or any of the 
provisions of this Chapter or of the rules made thereunder; and 
(h) any other matter which is to be or may be prescribed. 

CHAPTBE III. 

Eegistration op Motor Vehicles. 

22. (1) No person shall drive any motor vehicle and no owner of a motor 

^ . vehicle shall cause or permit the vehicle to be driven 

^Necessity for registra- public place or in any other place for the 

purpose of caning passengers or goods unless the 
vehi^»le is registered in accordance with this Chapter and the certificate of regis- 
tration of the vehicle has not been suspended or cancelled and the vehicle carries 
a registration mark displayed in the t)reseribed manner. 

(2) Nothing in this section shall apply to a motor vehicle while being 
driven within the limits of jurisdiction of one registering authority to or from 
the appropriate place of registration for the purpose of being registered under 
sections, 23, 25 or 39 or to a motor vehicle exempted from the provisions of this 
Chapter while in the possession of a dealer in motor vehicles. 


Sec. 22. — C/. Indian. Motor Vehicles Act, 
1914, sec. 10. Sub-cl. (2) usually appears 
at present in provincial rules. (Statement 
of Objects and Seasons,) 

Report op Seiect Committee. — "The 
change made in sub-cl. (1) hAs the effect 
of bringing within the scope of this clause 
vehicles used for the carriage of passengers 
or goods in such areas as privately owned 
mill areas, tea gardens, and mine areas to 
which we think it is desirabld that the pro 
visions regarding registration should ex- 
tend. The change made in sub-cl. (2) is 
intended to make it impossible for a person 
residing up-country to drive an unregister- 
ed car for long distances from a port”. 

Lioensing of Motor Vehicles. — The 
identification of automobiles by a system of 
licensing and the requirement that each 
machine must carry a registration number 
conspicuously displayed is one of the pre- 
cautions taken to reduce the danger of in- 
jury to pedestrians and other travellers 
from the careless management of automo- 
biles, and to furnish a means of ascertain- 
ing the identity of persons violating the 
laws and ordinances regulating the speed 
and the operation of machines upon the 
highways. Registration laws applying to 
motor vehicles generally include almost all 
kinds of vehicles propelled by meehani^l 
power. Motor cycles are also generally in- 
cluded. The legislature has enacted^ rules 
requiring every automobile to be re^stered 
and to display a registration number in su<*h 
a manner that it may be plainly visible, and 
prohibits the operation of an automobile in 
a street or other public place unless k com- 
plies with such regulations. The licence 
which is issued at the time of registration 
of a machine is sometimes to the operator, 
and in other instances to the owner of the 
machine, and occasionally to both. The 
C. C. M.— 475 


business of operating a motor vehicle is 
one which the legislature regulates in all 
its details. As an incident to the enforce- 
ment of a system of registering and licens- 
ing motor vehicles the state or municipa- 
lity exacts a fixed fee upon the issuing of 
each licence, and such charges are usually 
treated as reasonable licence fees and not 
as taxes. 

The proper wat of proving an entry 
IN the Register op Motor Vehicles would 
be either that the Register itself ^ould be 
produced by a proper official or a duly 
authenticated copy of the material part 
the Register placed before the Court. A 
mere statement by the Commissioner ^ of 
Police made in answer to a letter written 
by the Corporation, without his being called 
or the Register produced, cannot be accepted 
in proof of the ownership of a car. 36 C. 
W.K 1147=1933 C. 178. It is ultra vires 
of the local government to fix a time limit 
in the registration certificate and to make a 
corresponding change in the Schedule D as 
no power was given by sec. 11 of the Indian 
Motor Vehicles Act to make rules for that 
purpose. R. 6 of the Bombay Motor Vehicle 
Rules as amended is invalid and inoperative* 
46 B. 646=24 Bom.L.R. 60=23 Cr.L.J. 16^ 
=1922 B. 42. See also 1933 Bom, 460. 
R. 7 framed by the Bombay Government 
under sec. 11, Motor Vehicles Act, is not 
ultra vires as the words "incidental to re- 
gistration^' in see. 11 are wide enough to 
cover renewal of certificates. 146 I.C. 6— 
35 Bom.B.R. 1027=1933 B. 460 (P.B.). SeS 
also 1922 B. 42. 

INJXJRY TO UNREGJSTBEBI) AUTOMOBILE ^ 

Occupant. — There has been considerable dis- 
cussion in the cases as to the liability for 
injuries to persons riding on the highway 
in an automobile which has not been regis- 
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23. ^[(1)] Subject to the provisions of section 25 and section 39, every 

T, . , ^ owner of a motor vehicle shall cause the vehicle to be 

registered by a registering authority in the province 
in which he has the residence or place of business 
where the vehicle is normally kept. 

\[ (2) A motor vehicle already registered under any enactment in force 
ill British India at the commencement of this Act shall be deemed to be regis- 
tered under this Act until the 1st day of April, 1941, and on the application of 
the owner before that date shall be registered under this Act without payment of 
any registration fee. 

(3) A Provincial Government may, by rules made under section 41, 


LiEiG*. BBF. 

1 Omitted by Act XX of 1942. 


tered as required by law, and some close 
^stinctions have been sought to be drawn. It 
is, of course, a general principle of law that 
a person who does an unlawful act is not 
thereby necessarily put outside the protection 
of the law, and merely because he is a 
law-breaker he is not barred of redress for 
an injui^ which he may sustain, nor liable 
for an injury suffered by another. To pul 
him beyond the pale of the law for the pur- 
poses of a recovery by or against him the 
unlawful act must have a connection with 
the injury suffered. Notwithstanding this 
salutary principle it has been laid down by 
some Courts that where the statutes prohi- 
bit the use of unregistered automobiles on 
the highways, a person riding in such an 
automobile is a trespasser on the highway 
and the only duty owing to him by persons 
lawfully on the highway is not wantonly oi 
wilfully to injure him, 

The rule which in effect renders an un- 
licenced ^automobile and its occupants out- 
laws on the highways can hardly be said to 
have the support of reason, and where the 
statute requires the registration of automo- 
biles meifely on pain of a penalty for a vio- 
lation, the rules have been held not to apply. 
*(Aine. MvH. Case-law.) 

Regulations as to Non-resid’^nts. — Tik* 
highways, whether urban or rural, are pri- 
marily intended for the use of the public; 
and the absolute dominion over them is 
lodged in the legislature although the ccntrol 
of the roads and streets is commonly dele- 
gated to the local municipalities within 
are located, Neverthele«is their 
use I rej39La.ins in the public at large, sub ject 
only to such limitations as the municipalities 
are authorised by law to impose. The local 
authorities generally have power to lay a 
licence tax upon automobiles of residents of 
Khe n^unieipality and upon persons residing 
outside of the corporate limits who employ 
machines in furtherance of business or 
jQ^^l^tlons carried on within the city limits; 
but they do not have the right to levy such 
tax on motor vehicles of non-residents whose 
bu^iu^^esr pleasure casually carries them 
iutb ’or' through 'the city, since this might re- 
»^t ;in, compelling the owners of automo- 
biles to obtain licences not only from the 
authOritiO!^ of the place where their business 


had its headquaters, but also from everj 
neighbouring town into which their casual 

engagements might call them. (Ahic. Et/L 
Case-law.) 

Secs. 22 & 42. — ^If a lorry is permitted to 
be driven on a particular day without regis- 
tration and permit contrary to the previ- 
sions of secs. 22 (1) and 42 (1) of the Motor 
Vehicles Act, the owner cannot be charged 
for a number of separate offences, although 
it is seen at different places on the same 
day. The offence is using the lorry on the 
particular day and it is only one offence. 43 
Cr.L.J. 673-44 P.L.R. 101=A.I.R. 1942 

Lah. 125. 

Secs. 23, 28 and 29. — The increasing in- 
terprovincial circulation of vehicles makes it 
very desirable that registration shall have 
all-India validity. The object of these sec- 
tions therefore is that a certificate of regis 
tration as such when once taken out shall 
be valid in perpetuity throughout British 
India, and shall remain as a history of 
the vehicle during the vehicle's life. But if 
the vehicle is transferred from one province 
to another for a period greater than twelve 
months, the owner will have to apply in the 
new pr^ince for the allotment of a fresh 
distinguishing mark (registered number) 
which will be entered in the certificate of re- 
gistration. The documents and record of 
registration will then be transferred to the 
new province. This will necessitate amend- 
ment of some Provincial Taxation Acts, but 
it is felt that the disadvantages of linking 
registration to taxation out-weigh the ad- 
vantages. (Statement of Objects and Rea- 
sons.) 

Sec. 23: Select Committee Report.- - 
have re-arranged this clause by con- 
verting the proviso into a separate sub 
clause. We have provided that a registra 
tion already in existence shall for a limited 
period be deemed to be a registration made 
under the new law, and have given to owners 
a right during that period to have it con- 
verted into a registration under the new law 
without payment of a registration fee. As 
the new law requires certain particulars to 
be carried exhibited on a vehicle, and to be 
entered in certificates of registration, we 
have provided by the new sub-cl. (3) a means 
by which, if necessary, this object can be 
secured even before a new registratior is ac- 
complished.” 
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provide that within a prescribed period certificates of registration of any pres» 
cribtd class of transport vehicles deemed to be registered under this Act by 
virtue of sub-section ( 2 ) shall be presented to a prescribed authority for the 
entry therein of all or any of the particulars specified in section 37.] (Sub- 
sections (2) and (3) omitted by Act XX of 1942.) 


24. ( 1 ) An application by or on behalf of the owner of a motor vehicle 

for registration shall be in Form E as set forth in the 
First Schedule, shall contain the information required 
by that form, and shall be accompanied by the pre- 
scribed fee. 


(2) The registering authority shall issue to the owner of a motor vehicle 
registered by it a certificate of registration in Form Gr as set forth in the First 
Schedule and shall enter in a record to be kept by it particulars of such certifi- 
cate. 


(3) The registering authority shall assign to the vehicle, for display 
tbei“"on in the prescribed manner, a distinguishing mark (in this Act referred to 
as the registration mark) consisting of one of the groups of letters allotted to 
the province by the Sixth Schedule followed by a number containing not more 
than four figures. 


25. (1) Notwithstanding anything contained in section 23, the owner of a 

^ ^ motor vehicle may apply to any registering authority 

emporary regis ra on. vehicle temporarily registered in the 

prescribed manner and for the issue in the prescribed manner of a temporary 
certificate of registration and a temporary registration mark. 

(2) A registration made under this section shall be valid only for a 
period not exceeding one month, and shall not be renewable. 


26. The registering authority may before proceeding to register a motor 
vehicle require the person applying for registration of 
^ Production ^ of vehicle at vehicle to produce the vehicle either before itself 
time o regis ra on. authority as the Provincial Government may 

])\' order appoint in order that the registering authority may satisfy itself that 
the particulars contained in the application are true and that the vehicle com- 
plies with the requirements of Chapter V and of the rules made thereunder. 


27, The registering authority may refuse' to register any motor vehicle if 
the vehicle is mechanically defective or fails to comply 


Refusal of registration. 


with the requirements of Chapter V or of the rules 


made thereunder, or if the applicant fails to furnish particulars of any previous 
registration of the vehicle, and it shall furnish the applicant whose vehicle is 
refused registration with the reasons in such writing for refusal. 


LEG. REP. 

1 Omitted by Act XX of 1942. 


Sec. 24, — range of vehicles is ex 
tending farther and farther bevond provin- 
cial bonn(^aries and the desirability of uni- 
form distinguishing marks is becoming morp 
evident”. (Statement of Objects sncl Rea- 
sons.) 

Sec. 25. — The amendment by the Select 
Committee in cl. (2) simplifies the wording 
without making any material change in the 
effect of the clause. (Select Committee Re 
port.) 

Secs: 26 and 27. — ^These provisions al- 


ready appear in provincial rules. (State- 
ment of Objects and Reasons.) 

Sec. 26. — The object of the change is to 
enable the authority referred to be appoint 
ed more expeditiously than would be the 
case if the authority were to be prescribe 1 
by iule<i the making, of .which is subject to 
previous publication. (Select Committee 
Report.) 

Sec. 27 : Select Committee Report, — 
“We have provided later in sec. 35 for an 
appeal against a refusal to register under 
this section. .Accordingly we provide here 
that the reasons for any such refusal 
be recorded. 
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28. (1) Subject to the provisions of section 29, a motor vehicle repstered 

in accordance with this Chapter in any province 
Effectiveness in British ^ ^ not require to be registered 

India of registration. elsewhere in British India and a certificate of registra- 
tion issued or in force under this Act in respect of such vehicle shall be effec- 
tive throughout British India; [* " 

( 2 ) Subject, in the case of international motor vehicle certificates issued 

in pursuance of the International Convention relative to motor traffic concluded 
at Paris on the 24:th day of April, 1926 ^[or any convention modifying the 
same] , to any rules made by the Central Government under section 92, and sub- 
ject in any other case to the provisions of section 23 and sub-section 

(3) and sub-section (4) of this section, a motor vehicle registered by a compe- 
tent authority in any Indian State or in the French or Portuguese Settlements 
bounded by India shall not require to be registered in British India : 

Provided that there is in force in respect of the vehicle a certificate con- 
forming to and containing substantially the same particulars as the certificate 
of registration in Form G as set forth in the First Schedule issued by such com- 
petent authority in respect of such vehicle. 

(3) A certificate complying with the requirements of the proviso to sub- 
section (2) shall be effective throughout British India, as if it were a certificate 
of registration issued under this Act. 

(4) Sub-section (2) shall not apply to any motor vehicle previously regis- 
tered in British India, if the certificate of registration of the vehicle in British 
India is for the time being suspended or cancelled for any reason other than 
that of a permanent removal of the vehicle from British India. 

( 5 ) If at any time the Central Government is satisfied that motor vehicles 
registered in British India under this Act are not permitted to be driven in any 
Indian State or French or Portuguese Settlement without fresh registration in 
sucli State or Settlement, or are permitted to be driven only subject to unreason- 
able conditions or that like conditions and requirements to those imposed under 
this Act (including the specification of the particulars required by Form G as 
set forth in the First Schedule) are not imposed in a reasonable degree upon the 
issue and for the continued effectiveness of certificates of registration in any 
State or Settlement as aforesaid, the Central Government shall, by notification 
in the Official Gazette, declare that certificates of registration generally or in 
respect of any patricular class of motor vehicle issued in any such State or 
Settlement shall not be effective in British In^a. 

29. (1) When a motor vehicle registered in one province has been kept in 

4 . 4 * 4 ! i, another province for a period execeeding twelve 

r on months, the owner of the vehicle shall apply to the 

moval to another province, registering authority, Within whose jurisdiction the 

vehicle then is, for the assignment of a new registra- 
tion mark and shall present the certificate of registration to that registering 
autliority. 

(2) The registering authority, to which application is made under sub- 


LEe. BEP. 

1 Omitted and inserted by Act of 

1942. 

s Omitted by Act VI of 1945. 


Sec. 28: Select Committee Report.- 
'*In cL (1) minor changes have been made 
in the drafting, and we have omitted the 
reference to liability to provincial taxation 
as unnecessary and possibly misleading. 
We have added a proviso • affording the 
Provincial Gbvemment a means of seenr- 
ing V7hen it thiaks necessary a record of 
the particulars regarding transport vehi- 


cles which are required under see. 37 (old 
36). Cls. (2) and (3) have been recast in 
order to provide that the recognition of a 
registration effected in a State of Foreign 
Settlement shall, as has already been pro- 
vided in sec. 9 in the case of licences, be 
conditional on reciprocal treatment in such 
States or Settlements of a registration 
effected in British India, and on the exis- 
tence of adequate measures for the con- 
trol of registration’^ 

Sec. 29. — minor drafting change has" 
been made by the Select Committee. (Select 
Oonunittee Report). 
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section (1), shall assign the vehicle, a registration mark in accordance with the 
Sixth Schedule to be carried thenceforth on the vehicle and shall enter the mark 
upon the certificate of registration before returning it to the applicant and shall, 
in communication with the registering authority by whom the vehicle was previ- 
ously registered, arrange for the transfer of the registration of the vehicle from 
the records of that registering authority to its own records. 

(3) A Provincial Government may make rules under section 41 requiring 
the owner of a motor vehicle not registered within the province, which is brought 
into or is for the time being in the province, to furnish to a prescribed autho- 
rity" in the province such information with respect to the motor vehicle and its 
registration as may be prescribed. 

30. (1) If the owner of a motor vehicle ceases to reside or have his place 

Change of residence or business at the address recorded in the certificate 
place of business. registration of the vehicle, he shall, within thirty 

days of any such change of address, intimate his new 
address to the registering authority by which the certificate of registration was 
issued, or, if the new address is within the jurisdiction of another registering 
authority, to that other registering authority, and shall at the same time forward 
the certificate of registration to the registering authority in order that the 
new^ address may be entered therein. 

(2) A registering authority other than the original registering authority 
making any such entry shall communicate the altered address to the original 
registering authority. 

(3) Nothing in sub-section '(1) shall apply where the change of the 
address recorded in the certificate of registration is due to a temporary absence 
not intended to exceed six months in duration or where the motor vehicle is 
neither used nor removed from the address recorded in the certificate of regis- 
tration. 


31. (1) Within thirty days of the transfer of ownership of any motor 

rr,,«-no.p ^ vehicle registered under this Chapter, the transferee 

Transfer of ownership. registering authority 

w'ithin whose jurisdiction he resides and shall forward the certificate of regis- 
tration to that registering authority together with the prescribed fee in order 
that particulars of the transfer of ownership may be entered therein. 

(2) A registering authority other than the original registering authority 
making any such entry shall communicate the transfer of ownership to the ori- 
ginal registering authority. 

32. (1) If a motor vehicle is so altered that the particulars contained in 

the certificate of registration are no longer accurate. 
Alteration in motor vehi- the owner of the vehicle shall, within fourteen days 
of the making of any such alteration, report the alte- 
ration to the registering authority within whose jurisdiction he resides and shall 
forward the certificate of registration to that authority together with the^ 
cribed fee in order that particulars of the alteration may be entered therein : 


Secs. 30 and 32. — “These reproduce the 
substance of what already ^ appears in pro- 
vincial rules, but to facilitate matters for 
the vehicle owner they enable him to report 
a change of address or of ownership, or al- 
teration in the 'vehicle to a registering 
authority who is convenient for the pur- 
pose’\ (Statement of Objects and Reasons,) 
Sec. 30: Select Committee Report. — 
In el. (1) we have extended the tinie limit 
given for compliance "with the provisions of 
the clause. The change made in cl. (2) 
and repeated in the similar secs. 31 (2), 
32 (2), 33 (3), 34 (2) is merely a simplifi- 


cation of the wording, made possible by 
the insertion of the explanatory cl. (7) in 
sec. 3i. 

Seo. 31 .— In cL ( 1 ) the Select Comimttee 

had extended the time limit for compliance 
with the provisions of the section. 

SECS. 31 AND 34.— As to necessity for 
fresh registration on change of ownership 
of vehicle, see 45 C.W.N. 111. 

Sec. 32. — The proviso added to cl. 
makes a provision to be found in certam 
provinc^'al rules. The changes in cl. (3) 
are formal only. (Select Committee se- 
port.) 
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Provided that it shall not be necessary to report any change in the unladen 
weight of the motor vehicle consequent on the addition or removal of fittings or 
accessories if such change does not exceed two per cent, of the weight entered 
in the certificate of registration . 


(2) A registering authority other than the original registering authority 
making any such entry shall communicate the details of the entry to the original 
registering authority. 


Suspension 

tion. 


of Tegistra- 


33. (1) A registering authority or other prescribed authority, which has 

reason to believe that any motor vehicle within its 
jurisdiction is in such a condition that its use in a 
public place would constitute a danger to the public, 
or that it fails to comply with the requirements of Chapter V or of the rules made 
thereunder, may, after giving the owner an opportunity of making any repre- 
sentation he may wish to make, for reasons to be recorded in writing supend 
the certificate of registeration of the vehicle until the defects are remedied to its 
satisfaction . 


(2) An authority other than a registering authority shall, when making a 
suspension order under sub-section (1), intimate in writing the fact of suspen- 
sion and the reasons therefor to the registering authority within whose jurisdic- 
tion the vehicle is at the time of the suspension. 

(3) Where the registration of a motor vehicle has been suspended under 
jsub-section (1) for a continuous period of not less than one month, the regis- 
tering authority, within whose jurisdiction the vehicle was when the registration 
was suspended, shall, if it is not the original registering authority, inform that 
authority of the suspension; and when the suspension has continued without 
interruption for a period of not less than six months, the registering authority, 
within whose jurisdiction the vehicle was when the registeration was suspended, 
may, if it is the original registering authority, cancel the registration, and, if it 
is not the original registering authority, shall forward the certificate of registra- 
tion to that authority which may cancel it forthwith. 

(4) The owner of a motor vehicle shall, on the demand of a registering 
authority or other prescribed authority which has suspended the certificate of 
registration of the vehicle under this section, surrender the certificate of regis- 
tration and any token or card issued to authorise the use of the vehicle in' a 
public place. 

(5) A certificate of registration and any token or card surrendered under 
sub-'^eetion (4) shall be returned to the owner when the order suspending regis- 
tration has been rescinded and not before . 

34. (1) If a motor vehicle has been destroyed or has been rendered 

Caneellation of registra- Permanently incapable of use, the owner shall, within 
tion. fourteen days or as soon as may be, report the fact 

to the registering authority within whose jurisdiction 
he resides and shall forward to that authority the certificate of registration of 
the vehicle together with any token or card issued to authorise the use of the 
vehicle in a public place. 


Sec. 33. — This appears iu substance in 
proTincial rules, but additional provision is 
included requiring that if a defective vehi- 
cle ^ is not repaired within a reasonable 
period its registration shall be cancelled. 
{otatement of Objects and B^asons,) 

Gii. (1): Select Committee Report, — 
“have pVotdded for the recording of 
reasons, as ah appeal is now given against 
an order of suspension^'. 


Cl. (3). — have altered the wording 
so as to make the original register!^ 
authority in every case the authority which 
may make an order of suspension", (Select 
Committee BeporU) 

Sec. 34: Select Committee Report.— 
"The provision relating to cancellation of 
registration on permanent removal of the 
«^e’ icle from British India has been remov- 
ed from el. (1) and reproduced as a sepa- 
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( 2 ) The registering authority shall, if it is the original registering autho- 
rity, cancel the registration and the certificate of registration, or, if it is not, 
shall forward the report and the certificate of registration to the original regis- 
tering authority and that authority shall cancel the registration and the certifi- 
cate of registration. 

(3) Any registering authority may order the examination of a motor vehi- 
cle within its jurisdiction by such authority as the Provincial Government may 
hy order appoint and, if upon such examination and after giving the owner 
an opportunity to make any representation he may wish to make it is satisfied 
that the vehicle is in such a condition that its use in a public place would consti- 
tute a danger to the public and that it is beyond reasonable repair, may caned 
the registration of the vehicle. 

(4) If a registering authority is satisfied that a motor vehicle has been 
permanently removed out of British India, the registering authority shall cancel 
the registration. 

(5) A registering authority cancelling the registration of a motor vehicle 
under section 33 or under this section shall communicate the fact in writing to 
the owner of the vehicle and the owner of the vehicle shall forthwith surrender 
to that authority the certificate of registration of the vehicle and any token or 
card issued to authorise the use of the vehicle in a public place . 

( 6 ) A registering authority making an order of cancellation under this 
section shall, if it is the original registering authority, cancel the certificate of 
registration and the entry relating to the vehicle in its records, and, if it is not 
the original registering authority, forward the certificate of registration to that 
authorii-y, and that authority shall cancel the "certificate of registration and the 
entry rdating to the motor vehicle in its records. 

(7) The expression ‘ 'original registering authority’^ in this section and in 
sections 30, 31, 32 and 33 means the registering authority in whose records the 
registration of the vehicle is recorded. 

35. ( 1 ) Any owner of a motor vehicle aggrieved by an order of refusal 

. under section 27 to renter a motor vehicle or under 

' sub-section (1) of section 38 to issue a certificate of 

fitne«« cr by an order of suspension or cancellation made under section 33 or 34 
or by an order of cancellation under sub-section (3) of section 38 may, within 
thirty days of the date on which he has received notice of such order, appeal 
against the order to the prescribed authority. 

(2) The appellate authority shall give notice of the appeal to the original 
authority and after giving opportunity to the original acthority and the appel- 
lant to be heard either personally or by pleader in the appeal pass such orders 
as it thinks fit : 

Provided that orders of the original authority shall remain in force pend- 
ing the disposal of the appeal unless the appellate authority otherwise directs. 

36. A registering authority shall refuse to register 


LEG. EEE. 

1 Omitted by Act XX of 1942. 


rate clause. The period allowed for re 
port to the registering authority under d. 
(1) has been extended. In el. (3) we have 
provided for the appointment of the exa- 
mining authority by order of the Provin- 
cial Government instead of by rule made 
after previous publication, and have pro- 
vided that an owner shall have an oppor- 
tunity of being heard. In cl. (4) the change 


made ensures that all orders of ^suspension 
or cancellation shall be communicated in 
writing to owners of vehicle. Cl. (5)^ follows 
the principle followed in our revision of 
see. 33 (3)". See 45 C.W.X. 111. 

Sec. 35. — '^e have made cl. (6) of see. 
34 into a separate clause, and have elabo- 
rated it so as to provi'^e for an appeal 
against any order of suspension or cancel- 
lation, and also against an order refusing 
under sec. 27 to register a vehicle”. {Select 
Committee Beport,) 
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any transport vehicle other than a motor cab, unless 
Special requirement for application for registration is accompanied by a 
docv:mLt in Form F as set forth in the First Sehe- 
dale signed by the maker of the vehicle or an assem- 
bler duly authorised by the maker in this behalf stating the greatest laden weight 
and greatest axle weights for which the vehicle is and the several axles are de- 
signed; ^ 

(2) Where a transport vehicle or chassis as the case may be, has affixed 
to it a metal plate, bearing the stamp of the maker or assembler and identified 
as appertaining to the particular vehicle or chassis to which it is attached, which 
contains the particulars specified in sub-section (1), that plate may at the discre- 
tion of a registering authority be deemed to be the document referred to in sub- 
section (1) . 

37. .(1) A registering authority, when registering a transport vehicle other 

than a motor cab shall enter in the record of regis- 
V. aI tration and shall also enter in the certificate of regis- 

trai^port veMcfe. ^ tration of the vehicle the following particulars, 

namely : — 

(a) the unladen weight of the vehicle; 

(Z)) the number, nature and size of the tyres attached to each wheel; 

(c) the registered laden weight of the vehicle and the registered axle 
weights pertaining to the several axles thereof fixed in accordance with sub- 
section (2) with reference to the particulars of the tyres entered in the certifi- 
cate of registration; and 

(d) if the vehicle is used or adapted to be used for the carriage of pas- 
senger^ <3olely or in addition to goods, the number of passengers for whom ac- 
commodation is provided; 

and the owner of the vehicle shall have the said particulars exhibited in the pre- 
scrib^^d manner on the vehicle. 

(2) Notwithstanding any statement contained in the document 
referred to in sub-section (1) of section 36 as supplied by the 
maker or assembler of a transport vehicle, the registered weight to be recorded 
by the i*egistering authority for any axle shall not exceed the permissible weight 
for that axle calculated in accordance with the Seventh Schedule, nor shall the 
registered laden weight of the vehicle exceed the sum of the several axle weights 
as so determined: 

Provided that where it appears to a Provincial Government that heavier 
V'eights than those specified in the Seventh Schedule may be p^^rmitted in a 
particular locality for vehicles of a particular type, the Provincial 
Government may by notification in the Official Gazette direct that the provi- 
sions of this sub-section shall apply with such modifications as may be specified 
in the notification. 


LEG. EEP. 

1 Omitted by Act XX. of 1942, 


Secs. 36 and 37 — order to check 
overloading the maximum permissible weight 
and axle weights must be specified in the 
registration certificate. The registeting 
authority has no means of determining these 
and it is proposed therefore to require the 
manufacturer to certify in respect of every 
chassis. To guard against the possibility 
of the certified weight being incorrectly 
specified, it is proposed that the legal weight 
On any axle shall be governed by the size 
of the pneumatic- tyres attached to the 
wheels of that asie in accordance with sche- 


duled permissible loans on tyres of differ- 
ent sizes . (Statement of Cbjeefs and Rea- 
sons ) 

Sec. 36: SELEcfT Committee Bepoet,— 
^^In addition to the minor formul amend- 
ments, we have by an added proviso to cl. 
( 1 ) excluded from the operation of the seo- 
don transport vehicles already r^stere^ 
owing to the practical dijSGleulty that might 
be experienced in complying with the re- 
quirements contained in the section. We 
have omitted els. (2) and (3) dealing with 
the import of cars and have accordingly 
omitted the reference to Customs Collector 
in cL (4y\ 
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(3) When by reason of an alteration in the nnmber, nature or size cf 
tyres attached to the vehicle the regitsered laden weight or any registered axle 
weight recorded in the certificate of registration no longer accords with the 
laden weight or the axle weight as determined in accordance with sub-section (2), 
the provisions of section 32 shall apply, and the registering authority shall enter 
in the certificate of registration a revised registered laden weight and registered 
axle v'cights. 

38. (1) Subject to the provisions of section 39, a transport vehicle shall 

Certificate of fitness of registered for the purpos- 

transport vehicle. section 22, unless it carries a gertificate of fit- 

ness in Form H as set forth in the First Schedole, 
issued hy the prescribed authority, to the effect that the vehicle complies for the 
time being with all the requirements of Chapter V and the rules made there- 
under. Where the prescribed authority refuses to issue such certificate it shall 
supply the owner of the vehicle with its reasons in writing for such refusal . 

(2) Subject tp the provisions of sub-section (3)j a certificate of fitness 
shall remain effective for three years, unless a shorter period, not being in any 
ease less than six months, is specified in the certificate by the prescribed autho- 
rity . 

(3) The issuing authority or other prescribed authority may for reasons 
to be recorded in writing cancel a certificate of fitness at any time, if satisfied 
that the vehicle to which it relates no longer complies with all the requirements 
of this Act and the rules made thereunder; and on such cancellation the certifi- 
cate of registration of the vehicle and any permit granted in respect of the vehi- 
cle under Chapter lY shall be deemed to be suspended until a new certificate 
of fitness has been obtained. 

[(4) Notwithstanding anything contained in sub-section (1), a Provin- 
cial Government may, until the expiry of one year from the commencement of 
this Act, by rules made under section 41, dispense with the necessity for a certi- 
ficate of fitness in the case of all or any transport vehicles in respect of which 
certificates of registration and permits had already been issued before the com- 
men^’ement of this Act.] (Sub-section (4) omitted by Act XX of 1942.) 

39. (1) The authority specified in Part B of the Fourth Schedule may 


Sec. 37 (3) is intended to meet the case 
of an owner who registers his vehicle for 
a specified laden weight on one set of tyres, 
and then puts on smaller tyres which have 
a lower carrying capacity. If the gross 
load^ on the smaller tyres exceeJed the 
maximum load calculated in accordance with 
the provisions of the Tenth Schedule an 
offence of overloading would aris=. {State- 
ment of Objects and Beasons.) {Ibid.') 

Sec. 38. — registration is not to be re- 
newed annually, it is necessary to provide 
that transport vehicles shall be brought up 
periodically, or as required, for mechani- 
cal inspection. It is proposed to do this by 
attaching to the registration certificate a 
certificate of fitness which wiU specify the 
date by which the vehicle has to be re-exa 
mined. One real advantage to be derived 
from these certificates is that the inspection 
win take place as and when due, and there 
will be no necessity for any disorganisa- 
tion of passenger service due to aU vehicles 
being called up for examination at a par- 
ticular time. {Statement of Oh sects and 
Beasons . ) 

Cl. (1): Report op Select Committee.-— 
^^We have introduced a reference by way 

G.aM.— 476 


of a saving clause to sec. 39. We have add- 
ed provision for communication in writing 
of the reasons for a refusal to grant a cer- 
tificate of fitness. 

Cl. (2) has been revised so as to secure 
that while a certificate issued in respect of 
a new vehicle shall remain effective for 
three years, any other certificate shall re- 
quire annual renewal. {Select Conmiftee 
Beport . ) 

Secs. 38 4ni> 42. — The accused was the 
owner of a Motor Vehicle which was re- 
gistered as a motor car, but it had the 
shape and appearance of a van, and it was 
found that it was used for carrying goods, 
vi 0 ., for the transport of radio sets in which 
the accused was dealing to the houses of 
the purchasers of the sets. The accused 
had not obtained a certificate of fitness a» 
required by see. 38 (1) or a special permit 
as required by sec. 42 (1). JSeU, that the 
accused was guilty under secs. 38 (1) and 
4-2 (1) of the Act and liable to eonvietion 
under the same. A.IR. 1943 Mad. 720 = 
(1943) 2 M.L.J. 197. 

Seo. 39. — This provides for the continu- 
ance of the existing arrangements under 
which Defence Department vehicles are ex- 
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register any motor vehicle which is the property [or 
Registration of veh-icles, time being under the exclusive control] of 

^overnmSt^ ^ o en ra Centi'al Government; and any vehicle so register- 
ed shall not, so long as it remains the property -^[or 
under the exclusive control] of the Central Government, require to be regis- 
tered otherwise under this Act. 

(2) A transport vehicle registered under this section shall carry a certi- 
ficate of fitness in Form H as set forth in the First Schedule issued by the autho- 
rity referred to in sub-section (1) . 

(3) An authority registering a vehicle under sub-section (1) shall assign 
a registration mark in accordance with the provisions contained in the Fourth 
Schedule and shall issue a certificate in respect of the vehicle that the vehicle has 
been registered under this section. 

(4) If a vehicle registered under this section ceases to be the property [or 
under the exclusive control]^ of the Central Government, the provisions of sec- 
tion 23 shall thereupon apply. 

(5) The authority registering a vehicle under sub-section (1) shall fur- 
nish to any Provincial Government all such infoimation regarding the general 
nature, over all dimensions, and axle weights of the vehicle as the Provincial 
Government may at any time require. 


Application of 
III to tiailexs. 


40. (1) The registration mark assigned to a 

Chapter trailer shall be displayed in the prescribed manner on 
the side of the vehicle. 

(2) No person shall drive a motor vehicle to which a trailer is or trailers 
are iittached unless the registration mark of the motor vehicle so driven is dis- 
played in the prescribed manner on the trailer or on the last trailer in the train, 
as the case may be . 

41. (1) A Provincial Government may make rules for the purpose of 

Power to rn ke Carrying into effect the provisions of this Chapter. 

(2) Without prejudice to the generality of the foregoing power, such 
rules may provide for — 


(a) the conduct and hearing of appeals that may be preferred under this 
Chapter; ^[the fees to be paid in respect of such appeals and the refund of such 
fees] ; 

(&) the appointment, functions and jurisdiction of registering and other 
prescribed authorities; 

( 0 ) the issue of certificates of registration and duplicate certificates of 
registration to replace certificates lost, destroyed or mutilated; 

(d'^> the temporary registration of motor vehicles, and the issue of tempo- 
rary’' certificates of registration and marks; 

(e) the^manner in which ^gistration marks and the particulars referred 
to in sub-section (1) of section 37, and other prescribed particulars shall be 
exhibited ; 

(f) the fees to be charged for the issue or alteration of certificates of 


LEa. REE. 

1 'inserted by Act XX of 1942. 

2 Added and inserted by Act XX of 1942. 


•empt from the ordinary procedure of re- 
gistration. (Statement of Objects and Bea- 
sons*) 

Select Committee Report. — are of 
opinion that ..transport vehicles registered 
under the fecial provision of this clause 
should not be exempt from the requirement 
to carry a certificate of fitness, and have 


provided accordingly both here and in the 
Fourth Schedule”. 

Sec. 41: Report op Sbtjsct Comiuttee. — 
“We have made one correction in a refe- 
rence in el. (d) of sub-el. (2), and have 
inserted two minor additions in els. (d) and 
(e). We have added a clause giving power 
to exempt road-rollers from the urovisions 
of Chapter, and to exempt delivery vans 
from the requirements of el. 38 reg^Kidiug 
the carrying of certificates of fitness”. 
(Select CoTrmittee Report*) 
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registia^ioii, for certificates of fitness, for registration marks, and for the exami- 
nation or inspection of motor vehicles, and the refund of such fees; 

^ [ (ff) the exemption of prescribed persons or prescribed classes of per- 
sonas frtnn payment of all or any poi tion of the fees payable under this Chapterl ; 

(g) the forms, other than those set forth in the First Schedule, to be 
used for the purposes of this Chapter ; 

(Ji) the communication between registering authorities of particulars of 
certificates of registration and by owners of vehicles registered outside the pro- 
vince of particulars of such vehicles and of their registration; 

(T; the particulais to be furnished by the owner of any motor vehicle to 
the registering authority, upon the transfer of possession of the motor vehicle 
under the terms of a hiring agreement; 

^ j) the extension of the validity of certificates of fitness pending consi- 
deration of applications for their renewal; 

(1) the exemption from the provisions of this Chapter, and the condi- 
tions and fees for exemption, of motor vehicles, in the possession of dealers; 

(l) the exemption of road-rollers ^[graders and other vehicles designed 
and u«ed solely for the construction, repair and cleansing of roads] from all or 
any oP the provisions of the Chapter and the rules made thereunder, and the 
conditions governing such exemption; and the exemption of delivery vans from 
the provisions of section 38 and the conditions governing such exemption; and 

(m) any other matter which is to be or may be prescribed. 


CHAPTEE IV. 

Control op Transport Vehicles. 

42. (1) No owner of a transport vehicle shall use or permit the use of 

the vehicle in any public place, save in accordance 
ecessit> 01 conditions of a permit granted or counter- 

signed bv a Eegional or Provincial Transport Authority authorising the use of 
the vehicle in that place in the manner in which the vehicle is being used ; 

Provided that a stage carriage permit shall, subject to any conditions 
that may be specified in the permit, authorise the use of the vehicle as a contract 
carriage : 


LEO. REF. 

1 Added and inserted by Act XX of 1942. 

Secs. 42, 52 and 53. — The 'bona pri 
yate carrier should not be required to 
justify his application in the face of oppo- 
sition by other provi'^ers of transport al- 
though the private carrier will, in other 
respects, e,g,f ^ weight and speed limits, and 
safety regulations, be under the same obli- 
gation as the public carrier. All provinces, 
save one, have agreed that a differentiation 
bjBtween the two classes is necessary and 
tfjat a private carrier should have a permit 
for identification on the road and to show 
that the vehicle is being rightly used. One 
province would make no distinction but 
the Bill follows the English practice in 
which this distinction is made. In England 
a private carrier’s permit is easily obtained 
because the granting of the permit is not 
open to opposition by providers of public 
transport. 

Sec. 42: General. — ^This Chapter legis- 
lates specifically for the control of trans- 
port vehicles, i.e., vehicles carrying passen- 
gers for hire or reward, or goo^s whether 
for hire or reward or otherwise. Such 


vehicles are divided into four classes, 
namely : ^ 

(a) Stage carriages, Le., motor buses on 
regular or qmsi regular services; 

(b) contract carriages, taxis and 

other motoi cabs, and buses used for spe- 
cial occasions; 

( 0 ) private carriers (of goods); and 

((^ public carriers (of goods). 

The general scheme is that the control of 
these separate classes of vehicles should be 
in the hands of transport authorities consti- 
tuted for specified areas within the pro- 
vince; and that for the purpose of co- 
ordination, hearing appeals, etc., there should 
also be constituted a transport authority 
for the province. The constitution of these 
bodies is a matter upon which the Prodn- 
cial Governments have particularly been con- 
sulted. 

All motor transport vehicles must be 
covered by a permit issued by the trans- 
port authority of an are^, and the effective- 
ness of every permit will depend on the 
observance by the holder of recognised 
general conditions such as th« satisfactory 
mainteTianee of the vehicle, the obseivance 
of prescribed speed limits, and the avoid- 
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Provided further that a stage carriage permit may, subject to any condi- 
tions that may be specified in the permit, authorise the use of the vehicle as a 
goods vehicle either when carrying passengers or not: 

Provided further that a public carrier's perait shall, subject to any con- 
ditions that may be specified in the permit, authorise the holder to use the vehi- 
cle f jr the carriage of goods for or in connection with a trade or business carried 
o]j by him . 

(2) In determining for the purposes of this Chapter, ^ whether 
a transport vehicle is or is not used for the carriage of goods for hire or re- 
waid, — 

(a) the delivery or collection by or on behalf of the owner of goods sold, 
used or let on hire or hire-purchase in the course of any trade or business car- 
ried on by him other than the trade or business of providing transport, 

{l) the delivery or collection by or on behalf of the owner of goods 
which have been or which are to be subjected to a process or treatment in the 
coi rse of trade or business carried on by him, or 

(c) the carriage of goods in a transport vehicle by a manufacturer of or 
agjiit or dealer in such goods whilst the vehicle is being used for demonstration 
pai*po<ips 

shall not be deemed to constitute a carrying of the goods for hire or reward; but 
the carriage in a transport vehicle of goods by a person not being a dealer in 
such goods who has acquired temporary ownership of the goods for the purpose 
of Iransporting them to another place and there relinquishing ownership shall be 
deemed to constitute a carrying of the goods for hire or reward . 

(3) Sub-section (1) shall not apply — 

(a) to any transport vehicle owned by or on behalf of the Central Gov- 
ernment or a Provincial Governinent other than a vehicle used in connection wi% 
the business of an Indian State Eailway; 

(h) to any transport vehicle owned by a local authority or by a person 
acting under contract with local authority and used solely for road cleansing, 
road watering or conservancy purposes ; 


anee of overloading the vehicle or over- 
working the drivers {Statement of 
jeets and Reasons.) 

Sec. 42 (4). — ^This snb-elanse will enable 
Provincial Governments to deal vdth the 
private bus, control over which they may 
deem desirable. (Statement of Objects and 
Reasons . ) 

SUB-CL. (1) AND CLS. (a) AND (h) OF SUB- 
CL. (2). — ‘‘The alterations are formal. The 
new clause inserted in sub-cl. (2) is a pro- 
vision contained in the English l^ad Traffic 
Act, 1933, which we consider desirable. In 
sub"Cl. (3) we have added two new classes of 
vehicle to those exempted from the provi- 
sions of sub-cl. (1), namely, vehicles nsed 
for certain public purposes and vehicles used 
for State purposes by the Governments of 
Indian States or the Foreign Settlements. 
Certain minor changes of a formal or con- 
sequential nature, are also made in the sab- 
elause ^ . (Select Committee Repoi i . ) See 
55 L.W. 754=1943 Mad. 41= (1942) 2 M.I.. 
J. 577 (as to the meaning of the term “us- 
ing’^ the car and “permitting the use of the 
ear) . Permit requiring issuing of tickets to 
passengers — Employee of owner failing^ to 
issue tickets — ^Li bility of owner — ^Driver 

and com'hict^T not li'^ble. I.L.K. (1945) 
Haff. 742=1945 N. 263=1945 N.L.J. 333. 

Secs. 42 and 48. — An agent of manager 


of the owner cannot be considered to be the 
owner within the meaning of that term, oc- 
curring in secs. 42 (1) and 48 (dj. J.L.R. 
(1943) Nag. 64=1942 N.L.X 308=1943 
Nag. 22. 


Secs, 42 and 123. — There is no rule under 
the Motor Vehicles Act placing upon the 
driver or the conductor the duty of seeing 
that goods are not carried in a vehicle con- 
trary to the conditions of its permit but it 
is the duty of the conductor under R. 218 of 
the Rules to exercise supervision over the 
loading of the vehicle with passengers, lug- 
gage and goods. Secs. 42 (1) and 123 of 
the Act are controlled by the rules under *he 
Act which separately lay down the responsi- 
bilities of the driver and the conductor. The 
driver of a vehicle cannot therefore be con- 
victed under secs, 42 (1) and 123 (1) for 
carrying goods contrary to the conditions 
of the permit, for contravention of a rule 
from the due observance of which he has 
been statutorily exempted and responsibil^ 
solely rests upon the conductor. 56 
110=A.I.R. 1943 Mad. 347= (1943) 1 M.L. 
J. 176. Use of motor car for carrying news- 
papers from office to Railway station would 
amount to using it as a “Goods Vehicl^^ 
To do so without permit is an offence ‘onder 
see. 123. 1945 M.W.N. 430=58 L.W. 320 

=1945 Mad. 440= (1945) 2 M.L.J. 68. 
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(c) to any transport vehicle used solely for public, fire brigade or ambu- 
lance purposes; 

(d) to any transport vehicle used solely for the conveyance of corpses; 

{e) to any transport vehicle used for towing a disabled vehicle or for 

removing goods from a disabled vehicle to a place of safety ; 

(/) to any transport vehicle used for any other public purpose prescribed 
in this behalf; 

{g) to any transport vehicle owned by, and used solely for the purposes 
of, any educational institution which is recognised by the Provincial Government 
or whose managing committee is a society registered under the Societies Regis- 
tration Act, 1860 ; 

(A) subject to any prescribed conditions, to any transport vehicle owned 
by the Government of any Indian State or French or Portuguese Settlement 
bounded by India used for Government purposes unconnected with any com- 
mercial enterprise; or 

{i) to any trailer used for any purpose other than the carriage of goods 
for hire or reward when drawn by a motor vehicle constructed for the carriage 
of not more than six passengers excluding the driver. 

(4) Subject to the provisions of sub-section (3), sub-section (1) shall, if 
the Picovincial Government by rule made under section 68 so prescribes, apply 
to any motor vehicle adapted to carry more than nine passengers excluding the 
driver. 


Power to Provincial Go- 
vernment to control road 
transport. 


48. (1) A Provincial Government, having re- 

gard to — 


Sec. 43 : Seijejct Committbe Repoet.— 
"This new clause vests in the Provincial 
Government certain powers of co-ordinating 
road and rail transport. In the provisions 
of the Bill relating to Transport Authori- 
ties we have revised the references to trans- 
port generally by using such expressions as 
"road transport’’ and "road passenger trans- 
port”, indicating thereby that these Autho- 
rities will, in considering the relevant factors 
which are to be weighed by them, confine 
themselves to the interests of road trajBde. 
We consider that under existing conditions, 
the Provincial Government itself is *h0 autho- 
Tity in the best position to weigh against 
each other the conflicting interests of rail 
traffic and road traffic. The clause contains 
the considerations to which in our opinion 
regard should be had, and the powers which 
we think should be exercisable”. 

The following extracts from Disney’s 
Carriage by Railway may be read in this 
connection. 

The Railway Companies^ New Road 
Transport Powers — Origin op these 
Powers in England. — ^"No railway com- 
pany has ever been expressly prohibited by 
any Act of Parliament from engaging in 
road transport in the fullest sense of the 
term. But no railway company has ^ ever 
been in the same position as an ordinary 
limited company. A limited company which 
requires no compulsory powers can avail it- 
self of the Companies Act,^ to arrogate to it- 
self by its Memorandum of Association 
'power which embraces every form of acti- 


vity on the face of the globe. But you can- 
not build a railway without acquiring land 
compulsorily and therefore a railway com- 
pany cannot come into existence without a 
special Act of Parliament. In granting 
compulsory powers, Parliament always 
stands on its dignity and the public interest, 
and no Act of Parliament authorising a 
company to make a railway has ever empow- 
ered that company to do more than carry 
on the railway as an effective enterprise. Jt 
is and always has been for the Courts to 
determine what objects the company may 
lawfully pursue in furtherance of that — ^its 
main — ^purpose. In arriving at this deter- 
mination the Courts have always held that 
the objects a railway company may lawfully 
pursue, and the powers they lawfully use 
in furtherance of these objects, must either 
be expressly conferred or derived by reason- 
able implication from its pxovis'ons. In other 
words, any operations in which at railway 
company may engage, must be either ex- 
pressly authorised or impliedly authorised as 
incidental to the main purpose for which 
the company was created. Prom the first 
the railway companies were fettered by the 
difficulty of proving that it could be^ inci- 
dental to the main purpose for which a 
railway company was created to engage in 
road transport in the full sense of the term. 
It was, however, soon found that the rail- 
way companies could not be confined to the 
metals. Goods must be brought to the point 
where the railway journey begins and must 
be taken from the point at which the journey 
terminates; for the world at large does not 
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live at Ry. Stats. It was, therefore, recog- 
nised at an early stage in the history of rail- 
ways that it was appropriate to the railway 
companies that they should bring the goods 
to the point where the railway journey be- 
gins, and that they should on the comple- 
tion of the journey distribute what they had 
carried by lail to the \aiious consignees on 
the road. Collection and delivery services 
were mentioned and recognised in a veiv 
early English statute the Regulation of 
Railways Act, 1873, and the Railway Com- 
missioners were empowered by that enact- 
ment to decide what was a reasonable sum 
to be paid to any railway company therefor. 
By 1888 a large collection and delivery tra- 
ffic had grown up, and in the Rates and 
Charges Order of that year ^‘the collection 
or delivery of merchandise outside the ter- 
minal station” is enumerated among the ser- 
vices for which a railway company may 
undertake and charge for. The Railways 
Act, 1921, carried the matter still further; 
for sec. 49 of that Act not only authorised 
a railwa v company to make reasonable 
charges for collection and delivery, but im- 
posed a general obligation to collect and de- 
liver at any place such merchandise as is for 
the time being ordinarily collected and deli- 
vered by the company at that place — Quite 
apart from this very important and substan- 
tial service of collection and delivery, many 
of the old railway companies in England 
(which are now amalgamated or absorbed m 
the four great companies) had from time 
to time acquired by special Acts of Parlia- 
ment certain very limited powers of engag- 
ing in road transport, i,e., to convey passen- 
gers and their luggage (but not goods) to 
or from any of the Company's railways by 
road Vehicles mechanical or horse-drawn. 
Apart from these limited powers, which were 
not of much use, and without any statutory 
authority, in the beginning of 1928, the 
Qreat Western Railway fleet of omnibuses, 
287 in number, ran a mileage of 3,814,013 
mfles and conveyed over 8 million passen- 
gers. This was done openly for many years, 
and the services were advertised in the com- 
pany's time tables; and though it would 
have been difficult for the company to esta- 
blish that what they were doing was legal, 
no one did in fact ‘apply for an injunction 
to restrain them. By 1928 the English Rail* 
way Companies found themselves seriously 
threatened by competition in the shape of 
mechanically propelled long-distance road 
transport. The invention of the motor car 
had gradually resulted in one of those com- 
mercial revolutions which CoT)den — ^the only 
English statesman who began life as a com- 
mercial traveller — declared to be more im- 
portant than the political revolutions chroni- 
cled by history. Great road transport com- 
panies had been built up, and the business 
of carrying goods for long distances and 
ever wide areas by heavy lorries had been 
developed on an extensive scale. Motor omni- 
buses and motgr coaches carried passengers 
on inviting terms from one end of the coun- 
try to Snothmi. railway monopoly, it it 


ever existed, had become a thing of the past. 
In fact, the railway companies weie faced 
with the gravest of hunian misfortunes, a 
steady withdrawal of custom. They accor- 
dingly represented to Pailiament that as a 
lesult of this new and growing competition 
they were suffering materially in their finan- 
cial resources. They pointed out that the 
new traffic bade fair to become as extensive 
and as highly organised and capitalised as 
railway traffic itself; that wheieas the rail- 
way companies weie subject to public control 
at every turn, this formidable new rival of 
theirs were subject to little, if anyj^ and that 
whereas the road transport undertaker had 
his track provided for him, the railway com- 
panies not only had to provide their own, 
but had to pay rates on it when provided, 
and then to contribute to the maintenance 
of the competitive track. The railway com- 
panies further pointed onl that the wholf‘ 
system of railway rates, chaiges and fares 
had been fundamentally changed since the 
war. The consequence is that for the 
future, if a railway company is rendered 
less prosperus by having its trafiie taken 
away from it, it will be not only the share- 
holder as in the past, but all the users of 
railways ])assengerb as well as traders Avho 
will suffer Thus the pros'perity of the rail- 
way companies are also matters of public 
concern. Such were the reasons which in- 
duced Parliament to pass the Pour Railwaj^' 
(Road Transport) Act of 1928 and to confer 
on each of the four great railway companies 
a general power to act as a carrier by road, 
subject to certain statutory restrictions. 
Parliament was impressed by the twin facts 
that there was a real menace to the railway 
industry in the country and that th(‘ pro*- 
parity of the whole trading community is 
now dependent on the prosperity of the 
railways. The Acts, which are in substance 
identical, begin by authorising each of the 
companies to convey by road passengers and 
passenger's luggage, parcels and merchan- 
dise in any district to which access is affor- 
ding by its system. 

General Provisions op the English 
Acts. — The general power to engage in road 
transport within a specified sphere thus con- 
ferred on each of the railway companies is 
subject to the following restrictions: — (a) 
ITone of the companies may convey by an,v 
road vehicle “any passenger who on any one 
journey is both taken up and set down in the 
area ^ consisting of the Metropolitan Police 
District and the City of London; (h) Where 
a local authority is maintaining an ade- 
quate and satisfactory service of tramears or 
omnibuses,, no railway company is to com- 
pete; ( 0 ) i^o road vehicle run by a railway 
company is to use* any railway bridge whose 
nse under like circumstances is prohibited 
to similar vehicles not belonging to the com- 
pany; (d) If tho Local authority is at any 
time of opinion that the interests of the 
public are prejudicially affected by the exer- 
cise of the new powers .by any one of the 
railway companies, he may after inquiry 
direct, the company in question to make 
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(a) the advantages offered to the public, trade and industry by the deve- 
iapaaent of motor transport, and 

(b) the desirability of eo-ordinating* road and rail transport, and 

(c) the desirability of preventing the deterioration of the road system, 

and 

(d) the desirability of preventing imeconomie competition among motor 
vehicles, 

and after having heard the representatives of the interests affected and having 
eon«»nlted the Provincial and Pegional Transport Authorities concerned, may, by 
notification in the Official Gazette, — 

( 2 ) prohibit or restrict throughout the province or in any area or on any 
route within the province, subject to such conditions as it may think desirable, 
the conveying of long distance goods traffic generally or of prescribed classes of 
goods, by private or public carriers ; or 

(n) fix maximum or minimum fares or freights for stage carriages and 
public carriers to be applicable throughout the province or within any area or 
on any route within the province. 

(2) The Provincial Government shall permit, at such intervals of time as 
it may fix, the interests affected by any notification issued under sub-section (1) 
to make representations urging the cancellation or variation of the notification 
on the following grounds, namely: — 

(a) that the railways are not giving reasonable facilities or are taking 


provision to his satisfaction fQi* the protec- 
tion of the public interest; and if the com- 
pany fails to do so, the authorities may by 
proper procedure withdraw the concession. 
In the case of every regular service of 
electrical or mechanical vehicles, the rail- 
way company must provide such reasonable 
services in regard to the conveyance of mails 
as the Postmaster-General may from time 
to time require. Each company may demand 
and take in respect of the new traffic the 
fixed rateis 01 such reasonable fares, rates 
and charges as they may think fit. All 
passenger fares must be exhibited in a con- 
spicuous position inside the vehicle. In the 
case of passenger fares any local authority 
interested, and in the case of merchandise 
charges any trader interested or any repre- 
sentative body of traders, may apply to the 
Eailway Eates Tax Tribunal to reduce any 
fare, rate or charge on the ground that it is 
unreasonable ; and the tribunal, after hear- 
ing all parties whom they consider entitled 
to be heard, may make such modification as 
may to them seem just. Any such modifica- 
tion may be reviewed by the tribunal at any 
time upon the railway company's applica- 
tion. The Acts confer on the railway com- 
panies extensive powers of entering into 
working agreements with local authorities, 
companies bodies and persons owning or 
running road vehicles for hire or as public 
service vehicles. -Amy such agreement niusi 
be notified to the State Officer in charge of 
traffic and transport and he must be inform 
ed whether or not such agreement is an 
agreement whereby the business of any 
company, body or person is controlled by 
the railway company through shareholding 
or nomination of directors or as the result of 
a loan or other financial transaction or 
otherwise. Any road ■ transport service pro- 


vided by^ a company, body or person whose 
business is for the time being thus controlled 
is subject to the provision of the Acts as 
regards fares, rates and charges withdrawal 
of service, and competition with local 
authorities. In the interests of the motor 
manufacture industry each of the railway 
companies is expressly prohibited from 
manufacturing any part of any road motor 
vehicle to be used in pursuance of the new 
road transport powers, except the body. The 
Acts repeal all the pre-existing special ex 
presb powers of engaging in road transport 
confeired by earliei piivate Acts. The rail- 
way companies recognise that a considera- 
ble amount of rail traffic has been perma- 
nently diverted on to the road; but they be- 
lieve that by a proper co-ordinatioiu of road 
and lail services they will be able to recover 
for the rails some traffic that is at present on 
the loads, and to share in the traffic which 
was once rail traffic, but has now left the 
rails for ever.'’ (Disney’s Carriage by Rail- 
way, Chap. XVm, pp, 269-274). 

Sec. 51-A of the Indian Railways Act may 
also be read in this connection. The section 
runs as follows: — 

"51-A. (1) Any railway company, not be 
‘ ing a company for 

Additional power which the Statute 
to provide and main- and 43 Viet., Chap. 41 
tain transport ser- provides, may frame a 
vices. scheme for the provi- 

sion and maintenance 
of a motor transport or air-craft service for 
passengers, animals or goods with a termi- 
nus at or near a station on the railway own- 
ed or managed by such company. 

(2) The scheme shall be submitted to the 
general controlling authority, which may 
sanction it, subject to such modifications and 
conditions as it may prescribe. 
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unfair advantage of the action of the Provincial Government under this sec- 
tion; or 

(6) that conditions have changed since the publication of the notification; 
or 

(c) that the special needs of a particular industry or locality require to 
be considered afresh ; 

(3) If the Provincial Government, after considering any representation 
made to it under sub-section (2) jind having heard the representatives of the 
intere‘2ts affected and the Provincial and Regional Transport Authorities is 
satis fi<=d that any notification issued under sub-section (1) ought to be cancelled 
or varied, it may cancel the notification or vary it in such manner as it thinks 
fit. 

44. (1) The Provincial Government shall, by notification in the Official 

_ ^ .ft, ... Gazette, constitute for the province a Provincial 

ransport au on es. Transport Authority to exercise and discharge the 

powers and functions specified in sub-section (3), and shaU in like manner con- 
stitute Regional Transport Authorities to exercise and discharge throughout such 
areas (in this Chapter referred to as regions) as may be specified in the notifi- 
cation, in respect of each Regional Transport Authority, the powers and func- 
tions conferred by or under this chapter on such Authorities: 

Provided that in the North-West Frontier Province and in Chief Com- 
missioners’ Provinces the Provincial Government may abstain from constitut- 
ing any Regional Transport Authority: 

Provided further that the area specified as the region of a Regional 
Traiisport Authority shall in no case be less than entire district, or the whole 
area of a Presidency-town. 

(2) A Provincial Transport Authority or a Regional Transport Autho- 
rity shall consist of such number of officials and non-officials as the Provincial 
Government may think fit to appoint ; but no person who has any financial inte- 
terest whether as proprietor, employee or otherwise in any transport undertak- 
ing shall be appointed as or continue as a member of a Provincial or Regional 
Transport Authority, and, if any person being a member of any such Authority 
acquires a financial interest in any transport undertaking, he shall, within four 
weeks of so doing, give notice in writing to the Provincial Government of the 
acquisition of such interest and shall vacate office. 

(3) A Provincial Transport Authority shall exercise and discharge 
throughout the province the following powers and functions, namely: — 

(3) The scheme shaU be published in the see. (2) or may modify the scheme or im- 
Official Gazette and thereupon the railway pose further conditions on it.*' 

company shall, subject to sub-sec. (4), have Sec. 44 (1). — “The extent of the region 
the power to provide and maintain a ser- and the constitution of the regional autho- 
viee in accordance therewith. rity are left entirely to Provincial Oovem- 

(4) In respect of any service provid‘»d and ments, as it is impossible to specify in the 

maintamed by any railway company under Bill, except by way of the general indica- 
this section, — tion given in el. (3), a constitution which 

(a) the company shall he deemed not to would suit the different conditions, sizes 
be a railway administration for the pur- of region, etc., prevailing in each province’^ 
poses of this Act or of any other enactment {Statement of Oly'jects and Reasons, 
affecting railways, and no property used ex- ^ Cl. (2). — The constitution of the provin- 
elusively for purposes of the service shall be eial authority is permissive. It may^ be re- 
deemed to be included in the railway or its quired for purposes of co-ordination or 
rolling-stock; and to settle differences between regional autho- 

(h) aU enactments and rules for the time rities or to increase control over through 
being iu force relating to motor vehicles, routes. Some statutory basis is therefore 
air-craft and roads shsJl apply accordingly. required. {Statement of Objects and Rea- 

(5) T];ie general controlling anthority may, sons ) 

by notification in the Official Gazette after Cls. (3) and (4). — “This indicates how 
giving to the railway company ste months’ authorities may be constituted. What may 
notice of its intention so to do, withdraw its suit one province may not suit another; but 
sanction to any'lseheme sanctioned under sub- if a composite authority is constituted con- 
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(a) to co-ordinate and regulate the activities and policies of the Regional 
Transport Authorities, if any, of the province; 

(h) to perform the duties of a Regional Transport Authority where there 
is no such Authority and, if it thinks fit or if so required by a Regional Trans- 
port Authority, to perform those duties in respect of any route common to two 
or more regions ; 

(c) to settle all disputes and decide all matters on which difiEerences of 
opinion arise between Regional Transport Authorities ; and 

(d) to discharge such other functions as may be prescribed. 

(4) For the purpose of exercising and discharging the powers and func- 
tions specified in sub-section (3), a Provincial Transport Authority may, sub- 
ject to such conditions as may be prescribed, issue directions to any Regional 
Transport Authority and the Regional Transport Authority shall be guided by 
such directions. 

[(5) The Provincial Transport Authority and any Regional Transport 
Authority, if authorized in this behalf by rules made under section 68, may 
delegate such of its powers and functions to such authority or person and subject 
to such restrictions, limitations and conditions as may be prescribed by the said 
rules.] (Added by Act XX of 1942.) 

45 . Every application for a permit shall be made to-the Regional Tran-s- 
port Authority of the region or of one of the regions 
Oeneral provision as to which it is proposed to use the vehicle and, if the 
appieations or permits. applicant resides or has his principal place of busi- 
ness in any one of those regions, to the Regional Transport Authority of that 
region. 

46 . An application for a permit to use a motor 
Application for stage car- vehicle as a stage carriage (in this Chapter referred 
riage permit. to as a stage carriage x)€nmt) shall contain the fol- 

lowing particulars, namely: 

(a) the type and seating capacity of the vehicle in respect of which the 
ai'iDlieation is made ; 

(h) the route or routes on whicj^ or the area within which it is intended 
to use the vehicle; 

(c) the time table, if any, of the service to be provided; and 

(d) such other matters as may be prescribed. 

Pi'ocedure of Regional ^7. (1) A Regional Transport Authority shall, 

Transport Authority m con- in deciding whether to grant or refuse a stage car- 
^idering application for riage permit, have regard to the following matters, 
stage carriage permit. namely: — 

taining representatives of transport inter- Transport Authorities, and have given them 
ests then it is only equitable that the main a power to issue directions to Regional 
transport interests should be accorded equal Transport Authorities’’, 
representation^’. (Statement of Objects and Sec. 45. — See 1943 K.tiJ, 190, 

Reasons.) Sec. 46; Select Co3imitteb Retort, — 

Select Committee Report. — **The clause have omitted the requirement that pro- 

has been recast to make it mandatory on posed fares are to be disclosed. Such a pro- 
Provineial Governments to establish Pro- vision would encourage rival applicants 
vincial Transport Authorities, and except in underbid each other. The other alteration 
the smaller provinces Regional Transport is formal”. 

Authorities also, and to secure that the area Secs. 47, 48 and 55 'day down the general 
of jurisdiction of the Regional Authorities principles which should guide transport 
shall be leasonably large. We have provi'^ed authorities in granting permits for stage or 
that both Prowncial and Regional Autho- contract carriages or public carriers. These 
rides shall be bodies composed of officials embody the accepted principles of public 
and non-officials but have not otherwise necessity and conyenience, the prevention 
fettered the discredon of the Proyincial of uneconomic competition, and the suitabi- 
Govemment in constituting them except by lity of the roads to carry the forms of 
excluding persons having a financial i terest transport requiring the permits. In the case 
in a transport un'^ertalring. We have set of public goods traffic, the principle adopt- 
forth more fully the functions of Provincial ed is that, while the transport of perishables 

C.O M —477 
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(а) the interest of the public generally; 

(б) the advantages to the public of the service to be provided, including 
the saving of time likely to be effected thereby and any convenience arising 
from journeys not being broken; 

(c) the adequacy of existing road passenger transport services between 
the places to be served, the fares charged by those services and the effect upon 
those services of the service proposed; 

{d) the benefit to any particular locality or localities likely to be afford- 
ed by the service ; 

(c) the operation by the applicant of other transport services and In 
particular of unremunerative services in conjunction with remunerative services; 
and 


(f) the condition of the roads included in the proposed route or routes; 
and shall also take into consideration any representations made by persons al- 
ready providing road transport facilities along or near the proposed route or 
routes or by any local authority or police authority within whose jurisdiction 
any part of the proposed route or routes lie or by any association interested in 
the provision of road transport facilities. 

(2) A Regional Transport Authority shall refuse to grant a stage car- 
riage permit if it appears from any time table furnished that the provisions 
of this Act relating to the speed at which vehicles may be driven are likely to 
be contravened: 

Provided that before such refusal an opportunity shall be given to the 
applicant to amend the time table so as to conform to the said proyisions. 

Power to restrict the num- 48 , A Regional Transport Authority may, after 

her of stage carnages and consideration of the matters set forth in sub-section 

impose conditions on stage ^ 

carWs permits; _ (1 ) of Section 47,— 

^[(a) limit the number of stage carriages or stage carriages of any 
specified type for which stage carnage permits may be granted in the region or 
in any specified area or on any specified route within the region.] 

^(6) issue a stage carriage permit in respect of a particular stage car- 
riage or a particular service of stage carriages ; ’ 

^(c) regulate timings of arrival or departure of stage carriages whether 
they belong to a single or more owners ; or 


LEG. REF. 

lln sec, 48 for els. (a) and (Jb) new cL (a) 
has been substituted, els. (c), and (e) 
have been re-lettered as els, (b), (o) and (d), 
respectively by Act XXVI of 1940. 


by short distance transport by road in order 
to avoid delay and damage caused by ter- 
minal traus’ ipmeit should not be interfered 
with, long distance traffic should be left pri- 
marily to railways^’, (Statement of Objects 
and Reasons) 

Sec. 47 (1): Report of Select Commit- 
tee. — “The words omitted from clause ^a) 
are redundant, and would, if retained, in- 
clude a reference to rail transport, which 
we desire to eliminate. We similarly elimi- 
nate a reference to rail transport by our in- 
Bertion of the word “road^' in cl. (o). We 
have omitted as irrelevant the provision re- 
quiring consideration of the character, qua- 
lifications and financial stability of the ap- 
plicant. The other alterations are formal^', 
(2) of the original clause has been 
oniitted in view of our transfer of this 
power to the Provincial Government”, 
see. 48,) ^^e have added a proviso to sub- 


cl. (2) containing a reasonable relaxation”, 
(Select Committee Report). 

Sec. 48 (d) (ii), — ^<rt has been urged from 
more than one quarter that a route permit 
holdei in return for the security given to 
him against unreasonable competition should 
mainta n a regular service, i.e,, have the res- 
ponsibilities of a public utility company”. 
(Statement of Objects and Reasons.) 

Report of Select Committee. — ^^e have 
omitted the provision for a condition in a 
permit enabling the Regional Transport 
Authority to inflict daily fines, and to regu- 
late fares. We have combined the two sepa- 
rate pro^visions relating to the exhibiting of 
fare and time tables, and their observation. 
We have confined the provision relating to 
halting stations to municipal areas and 
similar inhabited areas, and we have ins-^it- 
ed a provision enabling the issue of tickets 
to be insisted on”. 

SEC. 48 ( 0 ): Power of R. T. A.—Whe- 

THER CAN BE DELEGATE0 TO SECRETARY. — 
The power of regulation of timings of arri- 
val and departure of stage carriages is 
under sec. 48 (c), possessed by the B, T. A 
and not by the Secretary, and there is no 
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^{d) attach to a stage carriage permit any prescribed condition or any 
ojii' ( 1 * more of the following conditions, namely : — 

(i) that the service specified in the permit shall be commenced not later 
tliaii a specified date and be continued t ‘01 a specified period ; 

(n) that the service may be varied only in accordance with specified 
conditions ; 

^L(w-a) that the stage carriage or stage carriages shall be used only on 
specified routes or in a specified area;] 

{Hi) that copies of the fare table and tune table shall be exhibited on 
the stage carriage and that the fare table and time table so exhibited shall be 
observed ; 

(iv) that not more than a specified number of passengers and not more 
than a specified amount of luggage shall be caviled on any specified vehicle at 
any one time; 

(v) that within municipal limits and in such other areas and places as 
may be prescribed, passengers shall not be taken up or set down at or except 
at specified points ; or 

(vi) that tickets shall be issued to passengers for the fares paid. 

49 . An application for a permit to use a motor vehicle as a contract car- 
riage (in this Chapter referred to as a contract Car- 
Application for contract xiage permit) shall contain the following particulars, 
carnage permit. namely:— 

(a) the type and seat! ig capaci^'y of the vehicles; 

(&) the area Tor which the permit is required; 

(e) in the case of a motor vehicle ot^r than a motor cab, the manner 
in wnich it is claimed that the public convenience will be served by the vehicle ; 
and 


(d) any other particulars which may be prescribed. 

50. A Regional Transport Authority shall, in deciding whether to grant 
or refuse a contract carriage permit, have regard to 
the extent to which additional contract carriages may 
be necessary or desirable in the public interest; and 
shall also take into consideration any representations 
which may then be made or which may previously 
have been made by persons already holding contract carriage permits in the 
region or by any local authority or police authority in the region to the effect 
that the number of contract carriages for which permits have already been 
granted is sufficient for or in excess of the needs of the region or any area 
within the region. 


Procedure of Begional 
Idrausport Authoitity iu 
considering application for 
contract carriage permit. 


power to restric^t the 

number of contract carria- 51. A Eegioual Transport Authority may, after 
ges and impose com i ion*, on consideration of the matters set forth in section 50 , — 
contract carriage permits. 


LEG*. REE, 

1 i<(c P^oolnoto (1) pa'3:e 3810, h^qna, 

2 In cl. as so le-lettered, after sab-el. 
(vi) the new sub-cl. (ii-a) has been inseited 
by Act XXVI of 1940. 


legal provision for delegation of such autho- 
rity to the Secretory. 1943 N.L.J. 194. 
Sec. 48 (e): Power to alter op pare 

MENTIONED IN PARE TABLE APPROVED BY THE 

Regional Transport Axtthority. — ^A pei 
mit-holder cannot alter the fares mentioned 
in the fare table approved by the Regional 
Transport Authority v^ithont the sanction of 
that authority. ILJK. (1944) Nag. 173= 
1944 N.L.J. 29=A.I.R. 1944 Nag. 89. (See 
also notes of see. 42.) 


Sec. 49. — The change made in clause (a) 
is prompted by the consideration that at the 
lims ail appl ca ion for a permit is made the 
vehicle mTay not have been registe.ed, (Select 
Committee Report.) 

Sec. 50: Select Committee Report. — 
'We have omitted clauses (&) and (o). The 
essential part of clause (&) is already coyer- 
od by clause (a), and in other respects it is 
too \^ide as including a reference to rail- 
tiausport. Clause (o) we have omitted for 
the same reason as influenced ns in omitting 
liie similar provision in see. 47,^^ 

Sec. 51: Report op Select Committee. 
— ''The alleiation of clause (c) is a drafting 
amendment only. We have omitted the pro- 
vision enabling restrictions to be placed on 
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(а) limit the number of contract carriages generally or contract carria- 
ges of any specified type for which contract carriage permits may be granted 
in the region or any specified area within the regioHo; 

(б) fix in the case of motor cabs the fares which may be charged; 

(c) require that every motor cab shall carry a copy of the fare table for 
inspection by passengers; 

(d) require that any motor cab shall be fitted with a taxi meter; or 

(e) impose on the use of a contract carriage any other condition which 
may be prescribed. 

52. An application for a permit to use a transport vehicle for the carriage 

AppUcation for private “ connection with a trade or business 

earner's permit. carried on by the applicant (in this Chapter referred 

to as a private carrier’s permit) shall contain the 
following particulars, namely: — 

(a) the type and carrying capacity of the vehicle; 

(h) the nature of the goods which the applicant expects normally to 
carry in connection with his trade or business; 

(c) the area for which the permit is required; and 

(d) any other particular which may be prescribed. 

53. (1) A Regional Transport Authority shall, in deciding whether to 

grant or refuse a private carrier’s permit, have re- 
ProceduTe of ^ Eegional gard to the condition of the roads to be used by the 
Transport Authority in con- yetide or vehicles in respect of which the application 

private^ carrier 's^Termit * ^ made, and shall satisfy itself that the vehicle or 
private carrier permit. required will not be 

used except in connection with the business of the applicant. 

(2) The Regional Transport Authority may in granting a private car- 
rier’s permit impose conditions to be specified in the permit relating to the des- 
cription of goods which may be carried, or the area in which the permit shall 
be valid, or the maximum laden weight and axle weights of any vehicle used. 

(3) If the applicant is the holder of a private carrier’s permit which has 
been suspended or has been the holder of a private carrier’s permit which has 
been revoked, the Regional Transport Authority may at its discretion notwith- 
standing anything contained in sub-section (1) refuse the application. 

54. An application for a permit to use a motor vehicle for the carriage 

of goods for hire or reward (in this Chapter referred 
* Application for public ^ public carrier’s permit) shall contain the 

earner s permit. following particulars, namely : — 

(a) the routes on which or the area in which it is intended to use the 
vehicle ; 

(h) the type and carrying capacity of the vehicle; 

(c) the manner in which it is claimed that a public need will be served 
by the vehicle ; 


the use of a contract carriage as a stage 
carriage. Clause (e) has been recast, to se- 
cure that the Provincial Government wi]l 
control the nature of any additional condi- 
tions imposed." 

Sec. 52 : Report op Select CoMMifTEB. — 
•♦'The change in clause (a) follows that made 
in sec. 49. The om'ssion of the -words 
'within the region' in clause (d) is necessita- 
ted by the fact that a permit might be re- 
quired for two or more regions." 

Sec. 53 (1).— -The roads generally are not 
fit for susta^ed heavy traffic and this is a 
consideration- which must be taken into ac- 
•connt. (Statement of Objects and Reasons.) 

Cl. Por instance^ the owner of a 


sugar mill might hold a private carrier's 
permit to carry cane, sugar, coal and mill 
stores within a radius of fifty miles from 
his mill. If found outside that radius 01 
carrying other goods, breach of the condi- 
tions would occur. (Statement of Objects 
and Reasons.) 

Ol. (3): Report of Select Committfe. 
— ^"The omission removes a reference to rail 
transport, a matter whose consideration we 
have transferred by the new clause (43) to 
the Prevail cisl Government. The other 
changes are formal.'^ 

Cl. (2). — A reference to axle weights has 
been inserted. (Select Committee Report). 

Sec. 54 (c) to (e).— The justification for 
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(d) Such particulars as the Regional Transport Authority may require 
with respect to any business as a carrier of goods for hire or reward carried on 
by the applicant at any time before the making of the application, and of the 
rates charged by the applicant; 

(e) particulars of any agreement or arrangement, affecting in any mate- 
rial respect the provision within the region of the Regional Transport Autho- 
rity of facilities for the transport of goods for hire or reward, entered into by 
the applicant with any other person by whom such facilities are provided, whe- 
ther within or without the region; and 

(/) any other particulars which may be prescribed. 

Procedure of Regional . ^ Regional Transport Authority shall, in 

Transport Authority in con- deciding whether to grant or refuse a public carrier's 
sidering application for permit, have regard to the following matters, name- 
public carrier's permit. Jy. 

(a) the interests of the public generally; 

(b) the advantages to the public of the service to be provided and the 
convenience afforded to the public by the provision of such service; 

(c) the adequacy of existing road transport services for the carriage of 
goods upon the routes or within the area to be served and the effect upon those 
services of the service proposed; 

id) the benefit to any particular locality or localities likely to be afford- 
ed by the service ; 

(e) the need for providing for occasions when vehicles are withdrawn 
from service for overhaul or repair; and 


(/) the condition of the roads included in the proposed routes or area? 
and shall also take into consideration any representations made by persons al- 
ready providing road transport facilities along or near to the proposed route or 
routes or by any local authority within whose jurisdiction any part of the pro- 
posed route or routes lies. 

(Power to restrict the 56. The Regional Transport Authority may, 

number of and attach coadi- consideration of the matters set forth in section 

tions to public carrier's per- re 

mS;ts. 


(a) limit the number of transport vehicles or transport vehicles of any 
specified type for which public carrier’s permits may be granted in the region or 
in any specified area or on any specified routes within the region ; or 

(b) attach to a public carrier’s permit all or any of the following condi- 


tions namely: — 

(^) that the vehicle shall be used only on specified routes or in a specified 


area, 

(w) that the laden weight and the axle weights of any vehicle used shall 
not exceed a specified maximum. 


using the roads for heavy goods traffic 
where alternuive facilities esrst depends to 
a large extert on the nature of the goo'’s to 
be carried. For some the longer time taken 
by rail or water will be sufficient ju8tlnf*a- 
tion, for others t'^e time factor cm be larg'*- 
ly discounted. Regional authorities will have 
to exercise t^'eir <*-'scretion. ('‘^tirp^ient of 
Objects and Reasons.) It is desirable that 
the applicant should be cabl'd upon to show 
public need, i,e,, with reference to particulai 
classes of goods, or that certain firms had 
agreed to employ him. (Statement of Ob- 
jects and B^aaons) 

Sec. 54. — '‘The change in clans® (V) fol- 
lows that already made in secs. 49 and 53. 
We have omitted two clauses requiring the 
weight of the vehicle and the classes of 


goods carried to be stated, and have in their 
place inserted two requirements contained 
in the English Road Traffic Act, 1933,” 
(Select Committee Report.) 

Sfo. 55, — These conditions are of common 
appli^'ation ; (<?) is inten'^ed to indicate that 
regional authorities should consider any re- 
presentation t^at if they alio v much highly 
rated traffic to be diverted from raU to road 
other railway freights will inevitably be 
raised. (Statement of Obieets and Rca'^ons.) 

Select Committee Rej»ort. — The changes 
made are mdnly in accordance with tho<<0 
already made *n such sections as 47 and 53. 
Clause {hS has been omitted because the 
sib"t'’nc8 is sufficiently cohered by clauses 
(a) and ( 0 ). 
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{Hi) that such records as may be prescribed relating to the plying of the 
vehicle shall be maintained, and 

{iv) any other prescribed condition appropriate to the service to be pro- 
vided by the vehicle which the Regional Transport Authority thinks proper to 
impose in the public interest or with a view to prevent uneconomic competition 


between road transport services . 

_ , . 1 * 4 . 57. (1) An application for a contract carriage 

and granting perL^ permit or a private earner s permit may be made at 

any time . 


(2) An application for a stage carriage permit or a public carrier’s per- 


mit shall be made not less than six weeks before the date on which it is desired 


that the permit shall take effect, or, if the Regional Transport Authority ap- 
points dates for the receipt such applications, on such dates. 

(3) On receipt of an application for a stage carriage permit or a public 
carrier’s permit, the Regional Transport Authority shall make the application 
available for inspection at the ofSce of the Authority and shall publish the appli- 
catioD or the substance thereof in the prescribed manner together with a notice 
of the date before which representations in connection therewith may be sub- 
mitted and the date, not being Jess than thirty days fibm such publication, on 
which, and the time and place at which, the application and any representations 
received will be considered. 


(4) No representation in connection with an application referred to in 
sub-section (3) shall be considered by the Regional Transport Authority 
unless it is made in writing before the appointed date and unless a copy thereof 
is fui*nished simultaneously to the applicant by the person making such repre- 
sentation. 


(5) When any representations such as is referred to in sub-section (S') is 
made, the Regional Transport Authority shall dispose of the application at a 
publish hearing at which the applicant and the person making the representation 
shall have an opportunity of being heard either in person or by a duly authorised 
representative . 

(6) When any representation has been made by the persons or authorities 
referred to in section 50 to the effect that the number of contract carriages for 
which permits have already been granted in any region or any area within a 
region is sufScient for or in excess of the needs of the region or of such area, 
whether such representation is made in connection with a particular application 
for the grant of a contract carriage permit or otherwise, the Regional Transport 
Authority may take any such steps as it considers appropriate for the hearing 
of the representation in the presence of any persons likely to be affected thereby. 

(7) When a Regional Transport Authority refuses an application for a 
permit of any kind, it shall give to the applicant in writing its reasons for the 
refusal . 


Sec. 57 (3) : Whether mandatory.— The 
provisions of see. 57 (3) are unequivocal and 
mandatory. A permit granted without cot.- 
plying -with t^esa provisions is, the^'efore, 
liable to be cancelled. 1943 N.L.J. 388. 

Sec. 57 (7) is mandatory that when a re- 
presentation has be^^n made the R. T. A, shall 
dispose of the application at a public hear- 
ing. a943 N.L.J. 194. 

‘SEos. 57 AND 58: Permit other than 

TEUtPOEART PERMIT ISSUED WITHOUT EOLLOW- 
ING proPeduke. — ^If a permit which is not a 
temporary permit issue! un'^er sec. 62 is 
issued by a competent Transport Authority 
•without an application from the owner of 
the vehicle and without following the proce- 
dure laid down in sec. 57 of the Act, that 


permit will be a valid permit if not re- 
voked or till revoked by the appellate tri- 
bunal. Such a permit will attract to it the 
provisions of tlie first paragraph of sec. 58 
and will be valid for a period of three years 
even though on the face of it is for a shorter 
term. It is not competent to the Civil Court 
to determine whether such a permit is a good 
permit or not. 48 O.W.N. 142. 

Secs. 57 and 64. — The R. T. A. after re- 
fusing to oT^nt a permit to a party becomes 
“functm officio” in respect of that matter. 
It would be acting without jurisdiction in 
granting the permit some time later to the 
same party, which had failed to avail itself 
of its remedy to appeal under sec. 64, and 
which had presented no fresh application 
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58. (1) A permit other than a temporary permit issued under section 62 

shall be effective without renewal for such period, not 
Duration and renewal of three years and not more than five years, as 

permi s. Kegional Transport Authority may in its discre- 

tion specify in the permit ; 

Provided that in the case of a permit issued or renewed within two years 
of the commencement of this Act, the permit shall be effective without renewal 
for such period of less than three years as the Provincial Government may pre- 
scribe . 


(2) A permit may be renewed on an application made and disposed of 
as if it were an application for a permit : 

Provided that, other conditions being equal, an application for renewal 
shall be given preference over new applications for permits. 

53. (1) Save as provided in section 61, a permit shall not be transferable 

from one person to another except with the permis- 
Greneral conditions at- Qf transport authority which granted the 

taehing to a 1 permits. permit and shall not without such permission operate 
to eon Fei* on any person to whom a vehicle covered by the permit is transferred 
any risfht to use that vehicle in the manner authorised by the permit. 

(2) The holder of a permit may, with the permission of the authority by 
which the permit was granted; replace by another vehicle of the same nature and 
capacity any vehicle covered by the permit. 

(3) The following shall be conditions of every permit — 

(c) that the vehicle or vehicles to which the permit relates are at all 
times so maintained as to comply with the requirements . of Chapter V and the 
rules made thereunder; 

(&) that the vehicle or vehicles to which the permit relates are not driven 
at a speed exceeding the speed lawful under this Aef ; 

(c) that any prohibition or restriction imposed and any maximum or 
minimum fares or freights fixed by notification made tinder section 43 are ob- 
served in connection with any vehicle or vehicles to which the permit relates ; 

( d) that the vehicle or vehicles to which the permit relates are not driven 
in contravention of the provisions of section 72 ; 

(e) that the provisions of this Act limiting the hours of work of drivers 
are observed in connection with any vehicle or vehicles to which the permit re- 


lates; and 

(/) that the provisions of Chapter VIII so far as they apply to the holder 
of the permit are observed. 


Caaicefiatioii and suspen- 
sion of permits. 


60. (1) The transport authority which granted 

a permit may cancel the permit or may suspend it for 
such period as it thinks fit — 


uu'ier sec. 57, to the R. T. A. 1943 3Sr.Lr.J. 
188. See also 1943 N.L.J, 115. 

Sec. 58. — “The period of validity of a per- 
mit has been fixed at a minimum of three 
years with a possible maximum of five years 
and a saving proviso has been inserted secu- 
ring preference for holders of permits over 
applicants for new permits.” (Select Com- 
mittee Report.) See Notes under secs. 57 
and 64, See 1943 KL.J. 117. 

Sec. 59: Select Committee Report. — 
“The changes made in sub-clause (1) enable 
permits to be transferred with the permis- 
sion of the Transport Authority. Di sub- 
clause (3) we have added two additional con- 
ditions to those deemed to be attached to 
the holdirg of a permit.” 

Seos. 59 AND 60. — ^A motor service to 


which a permit was issued lost all its vehi- 
cles. It then included in its service vehicles 
belonging to another service and the 
parts issued to them on those vehicles. The 
address and the Managing Director of the 
service were all changed. The B. T. A. 
cancelled the permit. Held, that the ser- 
vice had ceased to exist, that the permit was 
transferred without permission and vehicles 
replaced without nermission as required by 
sec, 59 (1) and (2), Motor Vehicles Act and 
that a contravention of sec. 60 (1) 

Motor Vehicles Act, had occurred for whidi 
cancellation of the permit was appropriate. 
1943 N.L.J. 193. 

Sec. 60 : Select Committee Report. — 
“The changes made in sub-clauses (1) and 
(2) are formal. Sub-clause (3) has been 
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(а) on the breach of any conditions specified in sub-section (3) of sec- 
tion 59, or of any condition contained in the permit, or 

(б) if the holder of the permit uses or causes or allows a vehicle to be 
used in any manner not authorised by the permit, or 

(c) if the holder of the permit ceases to possess the vehicle or vehicles 
covered by the permit, or 

(d) if the holder of the permit has obtained the permit by fraud or mis- 
representation : 

Provided that no permit shall be cancelled unless an opportunity has been 
given to the holder of the permit to submit his explanation. 

(2) Where a transport authority cancels or suspends a permit,^ it shall 
give to the holder in writing its reasons for the revocation or suspension. 

61. (1) Where the holder of a permit dies, the person succeeding to rhe 

possession of the vehicles covered by the permit may, 
Transfer of permit on. ^ period of three months, use the permit as if it 
death of holder. granted to himself: 

Provided that such person has, within thirty days of the death of the 
holder, informed the transport authority which granted the permit of the death 
of the holder and of his own intention to use the permit: 

Provided further that no permit shall be so used after the date on which 
it would have ceased to be effective without renewal in the hands of the deceased 
holder. 

(2) The transport authority may, on application made to it within three 
monihs of the death of the holder of a permit, transfer the permit to the person 
succeeding to the possession of the vehicles covered by the permit. 

62. H(l)] A Eegional Transport Authority may, at its discretion, and 

without following the procedure laid down in section 
Temporary permits. 57, grant permits, to be effective for a limited period 
not in any case to exceed four months, to authorise 
the use of a transport vehicle temporarily — 

(a) for the conveyance of passengers on special occasions such as to and 
from fairs and religious gatherings, or 

(h) for the purposes of a seasonal business, or 
(c) to meet a particular temporary need, 
and may attach to any such permit any condition it thinks fit. 
i[(2) 


68. (1) Except as may be otherwise prescribed, a permit granted by the 

Regional Transport Authority of any one region shall 
Validatioix of ^ permits for ^ot be valid in any other region, unless the permit has 
use outside region in which countersigned by the Regional Transport Autho- 
' rity of that other region, and a permit granted in any 

one province shall not be valid in any other province unless countersigned by 
the Provincial Transport Authority of that other province or by the Eegional 
Transport Authority concerned. 

(2) A Regional Transport Authority when countersigning the permit 


LEU. EEF. 

1 Omitted by Act XX of 1942. 


omitted as unnecessary, particularly in view 
of the new provisions now inserted as sec. 
61.»» 

Sec. 61^ Beport op Sblbot CJoioiittfe.— 
^^oviesion is here made on comprehensive 
lines for the temporary transfer of permits 
on the death of a holler.'^ 

Sec. 62: Report op Select Committed. — 
^We have reduced the period of validity of 


a temporary permit from six to four months.* 
Cl. (a) has been omitted as unnecessary; but 
we have added a power to delegate the 
function of issuing temporary permits so 
that they may be issued without the neces- 
sity for a formal meeting of the Transport 
Authority”. 

Seo. 63. — ‘Provision has been made for 
rules whereby provincial authorities may 
make mutual arrans^ements for vahdating 
permits outside their jurisdiction without 
oountersignature*\ 
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may attach to the permit any condition which it might have imposed if it had 
granted the permit, and may likewise vary any condition attached to the permit 
by the Authority by which the permit was granted . 

(3) The provisions of this Chapter relating to the grant, revocation and 
suspension of permfts shall apply to the grant, revocation and suspension of 
counter-signatures of permits. 

(4) Notwithstanding anything contained in sub-section (1), a Regional 
Tranisport Authority of one region may issue a temporary permit under clause 

(a) or clause (c) of sub-section (1) of section 62 to be valid in another region 
or province with the concurrence given generally or for the particular occasion, 
of Ibe Regional Transport Authority of that other region or of the Provincial 
Traii‘?port Authority of that other province, as the case may be. 

Appeals. 64. Any person — 

(a) aggrieved by the refusal of the Provincial or a Regional Transport 
Authority to grant a permit, or by any condition attached to a permit granted 
to him, or 

(b) aggrieved by the revocation or suspension of the permit or by any, 
\ariation of the conditions thereof, or 

(c) aggrieved by the refusal to transfer the permit to the person succeed- 
ing on the death of the holder of a permit, or 

(d) aggrieved by the refusal of the Provincial or a Regional Transport 
Authority to countersign a permit, or by any condition attached to such counter- 
signature, or 

(e) aggrieved by the refusal of renewal of a permit, or 

(/) being a local authority or police authority or an association which, or 
a pei’i^on providing transport facilities who, having opposed the grant of a per- 
mit, is aggrieved by the grant thereof or by any condition attached thereto, or 

(p) being the holder of a licence, who is aggrieved by the refusal of a 
Regional Transport Authority to grant an authorisation to drive a public service 
vehicle, 

may, within the prescribed time and in the prescribed manner, appeal to the 
pies'^ribed authority who shall give such person and the original authority an 
opportunity of being heard. 


Cii. (4). — ^This is necessary particularly 
for temporary permits for vehicles for 
feasts, weddings, funerals, etc. {Statement 
of Ohjecte and Reasons.) 

Report of Select Commttee — 
suh-cl. (1) the added words clarify the proce- 
dure where the permit is to be used in two 
separate provinces. The alteration in sub-cl.,- 
(4) adds a necessary reference which was 
omitted in the Bill’’. 

Tixation op permit pees. — The Local 
GoTernment has nothing to do with the fixa- 
tion of the permit fees. That falls within 
the juri«fdicfion of the Provincial Transport 
Authority. 48 C.W.N. 142=I.L.R. (1944) 1 
C 631=1945 0. 260. 

Sec. 6t: Report op Select Committee. — 
'^A reference to the Provincial Transport 
Authority has been inserted in cl. (a), and 
an additional ground of appeal has been 
added by the new cl. (c). The change in 
original cl. (0), now (d), is consequential 
on that m'^de in sec. 47 (l)’^ notes 

under sec. 57. 

Secs. 64 and 44 (3) (a) : Duty op Appel- 
G.C.M.— 47S 


late tribunal. — The duty of the appellate 
tribunal is only to consider appeals preferred 
under sec. 64, Motor Vehicles Act. It can- 
not issue directions under sec. 44 (3) («). 
1943 N.L.J. 190. 

Secs. 64 (f) and 57: Right op appeil. — 
Person not opposing grant op permit-— 
It is only the person, or authority who has 
validly opposed the grant of a permit who 
c>n make an appeal under sec, 64 'f) o{ the 
Motor Vehicles Act. If an authority op 
person does not oppose the grant of a uer- 
mit, as provided in sec. 57, Motor Vehicles 
Act he cannot be said to be aggrieved if the 
R.T A. passes an order which turns out to 
be to his prejudice; when power is giv*»n 
under law to oppose in a certain way. ■‘•hen 
that power must be exercised in that parti- 
cular way, and cannot be exercised in a man- 
ner not warranted by law. 1943 N.L..T. 115. 

Secs. 64 and 58: Eight op appfal. — 
Sec. 64, provides for an appeal by a pi-rson 
aggrieved by refusal to grant a permit, by 
a person, vCho opposed the grant of *1 per- 
mit, aggrieved by the grant thereof 
and by a person aggrieved by the refusal of 
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65. (1) No person shall cause or allow any person who is employed by 

him for the purpose of driving a transport vehicle 
Restrietioii of hours of jg subject to his control for such purpose to 

work of drivers. work— 

(а) for more than five hours before he has had an interval of rest of at 
least half an hour; or 

(б) for more than nine hours in one day; or 

(c) for more than fifty-four hours in the week. 

(2) The Provincial Government may by rule made under section 68 grant 
such exemptions from the provisions of sub-section (1) as it thinks fit to meet 
cases of emergency or of delays by reason of circumstances which could not be 
foreseen . 

^3) The Provincial Government ^[or, if authorized in this behalf by the 
Provincial Government by rules made under section 68, the Provincial or a 
Pes;Icnal Transport Authority], may require persons employing any persons 
whoso work is subject to any of the provisions of sub-section (1) to fix before- 
hand the hours of work of such persons as to conform with those provisions, and 
may ])rovide for the recording of the hours so fixed. 

(4) No person shall work or shall cause or allow any other person to 
work outside the hours fixed or recorded for the work of such persons in com- 
pliance with any rule made under sub-section (3) . 

(5) The Provincial Government may prescribe the circumstances under 
vhicli any period during which the driver of a vehicle although not engaged in 
work h required to remain on or near the vehicle may be deemed to be an in- 
tei'val Tor rest within the meaning of sub-section (3). 

66. Any contract for the conveyance of a passenger in a stage carriage or 

contract carriage, in respect of which a permit has 
yoidanco of contracts re- iggued under this Chapter, shall, so far as it pur- 
8 nc ive 0 la 1 1 7. ports to negative or restrict the liability of any person 

in reqreet of any claim made against that person in respect of the death of, or 
bodily injury to, the passenger while being carried in, entering or alighting from 
the vehicle, or purports to impose any conditions with respect to the enforcement 
of any such liability, be void. 

Power to make rules as S7. (1) A Provincial Government may make 

to stage carriages and con- rules to regulate, in respect of stage carriages and 
tract carriages. contract carriages, — 

(a) the conduct of persons licensed to act as drivers of, and the licensing 
of and the conduct of conductors of, such vehicles when acting as such; 
and 

(h) the conduct of passengers in such vehicles. 


LEG. REF. 

iTiisovted by Act XX of 1942. 


renewal of a permit. The provision in sec. 
58 is procedural and can have no effect on 
the clear provisions of see. 64. The Act 
provides for no appeal against the sanction 
of renewal of a permit. 1943 IT.L.J. 117. 

64 AND 59 (1) : Right of appeal. — 
Order of R.T.A. transferring a permit 
FOR A SERVICE OF STAGE CARRIAGE. — There 
no provision in see. 64, Motor Vehicles Act, 
for an appeal against an order of the B. 
T.A. transferring under see. 59 (1), Motor 
Vehicles Act, read with R. 68 of the O.P. 
and Berar Motor Vehicles Rnles, 1940, a per- 
mit for a service of stage carriage from one 
company to another. 1943 3Sf,L.J* 117, 


Sec. 65. — “These provisions are desirable 
but are not likely to be generally enforced 
until more regularly times services are es- 
tablished. But they will be used against an 
owner in the event of an accident v here 
the driver has been grossly over-worked^ and 
also in well-known eases of abuse. {State- 
mont of Otjects and Seasons.) 

Select Committee Report. — “The clause 
has been recast and espanded. A limit of 
fifty-four hours' work per week has been 
introduced. The limit for a period of conli- 
nuo-is vork has been raided from ten to 
eleven hours. Provisi'^n has be^ made for 
the keeping of records of working hours in 
order to facilitate enforcement of the pro- 
visions of the clause,” 
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(2) Without prejudice to the generality of the foregoing provision, such 
rules may — 

(a) authorise the removal from such vehicle of any person infringing the 
rules by the driver or conductor of the vehicle, or, on the request of the driver 
or conductor, or any passenger by any police officer ; 

(&) require a passenger who is reasonably suspected by the driver or 
conductor, of contravening the rules to give his name and address to a police offi- 
cer or to the driver or conductor on demand ; 

(c) require a passenger to declare, if so requested by the driver 
or conductor, the journey he intends to take or has taken in the vehicle and to 
pay the fare for the whole of such journey and to accept any ticket provided 
therefor; 

(d) require, on demand being made for the purpose by the driver or con- 
ductor or other person authorised by the owner of the vehicle, production dur- 
ing the journey and surrender at the end of the journey by the holder thereof 
of aoy ticket issued to him; 

(e) require a passenger, if so requested by the driver or conductor, to 
leave the vehicle on the completion of the journey the fare for which he has 
paid; 

(/) require the surrender by the holder thereof on the expiry of the 
period for which it is issued of a ticket issued to him ; 

(g) require the maintenance of complaint books in stage carriages and 
prescribe the conditions under which passengers can record any complaints in 
the ^ame. 

Power to make rules for ^8. ( 1 ) A Provincial Government may make 

the purposes of this Chap- rules for the purpose of carrying into effect the provi- 
ter. sions of this Chapter. 

(2) Without prejudice to the generality of the foregoing power, rules 
under this section may be made with respect to all or any of the following mat- 
ters, namely: — 

(a) the period of appointment and the terms of appointment of and the 
conduct of business by Kegional and Provincial Transport Authorities and the 
repoits to be furnished by them; 

(b) the conduct and hearing of appeals that may be preferred under this 
Chapter, [the fees to be paid in respect of such appeals and the refund of such 
feesj^; 

(c) the forms to be used for the purposes of this Chapter, including the 
forms of permits ; 

(d) the issue of copies of permits in place of permits lost or destroyed; 

(e) the documents, plates and marks to be carried by transport vehicles, 
the manner in which they are to be carried and thelanguages in which any such 
documents are to be expressed; 

(/) the badges and uniform to be worn by drivers and conductors of 
stage carriages and contract carriages; 

(g) the fees to be paid in respect of permits, duplicate permits, plates 
and badges ; 

^l(gg) the exemption of prescribed persons or prescribed classes of per- 
sons from payment of all or any or any portion of the fees payable under this 
Chapter;] 

LEG. EEP. ly provides for all matters connected with 

1 Added by Act XX of 1942. hours of work. The other changes made 

2 Inserted and substituted by Act XX of are self-explanatory, and are aimed at sup- 

1942. plementing minor deficiencies in the rule- 

making power. 

Sec. 68; IIeport op Select Committee. — 

Cl. (f) has been omitted as see. 65 adequate- Sec. 68-~Rule 69.— Document extending 
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(h) the custody, production and cancellation on revocation or expiration 
of permits, and the return of permits which have become void or have been re- 
voked ; 

(i) the conditions subject to which a permit issued in one region shall 
be va’id in another region; 

(j) the authorities to whom, the time within which and the manner in 
which appeals may be made ; 

(Zr) the construction and fittings of, and the equipment to be carried by 
stage and contract carriages, whether generally or in specified areas ; 

(l) the determination of the number of passengers a stage or contract 
carriage is adapted to carry and the number which may be carried ; 

(m) the conditions subject to which goods may be carried on stage and 
cimtraet carriages partly or wholly in lieu of passengers ; 

(n) the safe custody and disposal of property left in a stage or contract 
carriage ; 

(0) prohibiting the painting or marking of a stage or a contract car- 
riage in such colour or manner as to induce any person to believe that the vehi- 
cle is used for the transport of mails; 

(p) the conveyance in stage or contract carriages rf corpses or persons 
suffering from any infectious or contagious disease or goods likely to cause dis- 
comfort or injury to passengers and the inspection and disinfection of such car- 
riages, if used for such purposes ; 

(q) the provision of taxi meters on motor cabs requiring approval or 
standard types of taxi meters to be used and examining, testing and sealing taxi 
meters; 

(r) prohibiting the picking up or setting down of passengers by stage or 
contiact carriages at specified places or in specified areas or at places other than 
duly notified stands or halting places and requiring the driver of a stage carriage 
to stop and remain stationary for a reasonable time when so requir- 
ed by a passenger desiring to board or alight from the vehicle at a notified halt- 
ing place; 

(s) the requirements (including the provision of proper sanitary arran;;e- 
ments) which shall be complied with in any duly notified stand or halting 
place ; 

(f) requiring the owners of transport vehicles to notify any change of 
address or to report the failure of or damage to any vehicle used for the con- 
veyance of passengers for hire or reward ; 

(u) requiring the person in charge of a stage carriage to carry any per- 
son tendering the legal or customary fare; 

(v) the conditions under which and the types of containers or vehicles 
in vhlch animals or birds may be carried and the seasons during which animals 
or biris may or may not be carried; 

[ (w) the licensing of and the regulation of the conduct of agents or can- 
vassers who engage in the sale of tickets for travel by public service vehicles or 
otherwise solicit custom for such vehicles;] (Substituted by Act XX of 
1942 .) 

(x) the inspection of transport vehicles and their contents and of the 
permits relating to them ; 

(2/) the carriage of persons other than the driver in goods vehicles; 

(s) the records to be maintained and the returns to be furnished by the 
owners of transport vehicles ; and 

(st-cf) any other matter which is to be or may be prescribed. 

pennit issued tmcler Act of 1914 though Act. 48 C.W.K 142=1 LR. ri944) 1 Cal 
not ia statutory form is a ^perrnie nnJar 631=1945 Cal. 260=219 I.C. 363. 
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CHAPTER V. 

Construction, Equipment and Maintenance of Motor Vehicles. 


General provision regard- 69 . Every motor vehicle shall be so constructed 
Ing construction and main- and SO maintained as to he at all times under the 
tenance. ejffective control of the person driving the vehicle. 

70 . (1) A Provincial Government may make 

Power to make rules. rules regulating the construction, equipment and main- 
tenance of motor vehicles and trailers. 

(2) Without prejudice to the generality of the foregoing power, rules 
may he made under this section governing any of the following matters either 
generally in respect of motor vehicles or trailers or in respect of motor vehicles 
or trailers of a particular class or in particular circumstances, namely: — 

(а) the width, height, length and overhang of vehicles and of the 
loads carried; 

(б) seating arrangements in public service vehicles and the protection of 
passengers against the weather ; 

(c) the size, nature and condition of tyres; 

(d) breaks and steering gear; 

(e) the use of safety glass; 

(/) signalling appliances, lamps and reflectors; 

(g) speed governors; 

(h) the emission of smoke, visible vapour, sparks, ashes, grit or oil; 

(t) the reduction of noise omitted by or caused by vehicles ; 

(j) prohibiting or restricting the use of audible signals at certain times 
or in certain places ; 

(&) prohibiting the carrying of appliances likely to cause annoyance or 
danger ; 

(l) the periodical testing and inspection of vehicles by prescribed autho- 
rities ; 

(m) the particulars other than registration marks to be exhibited by vehi- 
cles and the manner in which they shall be exhibited ; and 

(n) the use of trailers with motor vehicles. 


Seo. 69 : Mantjpaoturvrs’ Liability.-— 
Since automobiles pre manufactured for the 
purpose of travelling over highways ^ at a 
rapid speed, it is indispensable to their be- 
ing so employed that they should be safely 
and properly constructed with reference 
to the use for which they are intended. The 
danger of injury to their occupants^ from 
defects in material or construction is so 
great that there is imposed upon manufac- 
turers a duty of exercising a high de^ee of 
care in their construction and equipping 
them in such manner as 'mil make them 
reasonably safe when used with proper care. 
If an automobile is defectively or Insufii 
ciently constructed it becomes immediately 
dangerous to life and limb, because no mat- 
ter how compete It the drivers employed to 
operate it, they are helpless to protect them- 
selves from undiscovered and unlmown de- 
fects. Accordingly a manufacturer of an 
automobile will normally be charged with 
notice of the unsafe condition in a machine 
if the faulty construction is so patent that 
no person engaged in its manufacture could 
fail to observe it If a defect of this cha- 
racter is concealed from the purchaser at 


the time of sale and is unknown to him at 
the time of an accident which it causes, the 
manufacturer may be held responsible in 
damages to any one who is thereby injured. 

Sec. 70. — ^^The rule-making powers out- 
lined in this section are unavoidable. Al- 
though uniformity, in respect of rules in 
this Chapter, is desirable, such rules cannot 
conveniently be incorporated in the Bill ow- 
ing to periodical changes in the design of 
vehicles from time to time”. (Statement of 
O'b^ects and Beasons.) 

Select Committee Report. — have 
added a power to regulate seating hccoci- 
modatidn and provision for the comfort of 
passengers in passenger-carrying vehicle ’ ’ . 

Regulations as to Safety Appliance s 
AND Stopping. — ^Acts governing motor vehi- 
cles generally provide that automobiles must 
be equipped with safety devices such as 
lamps, bells and horns, and require them to 
carry lighted lamps between sunset and sun- 
rise, and to give warning of danger b^ 
sounding a horn; and m like manner a muni- 
cipal corporation is also authorised to carry 
signal and other safety appliances. 
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CHAPTER VI. 

Control op Traffic. 

71. (1) No person shall drive a motor vehicle or cause or allow a motor 

. vehicle to be driven in any public place at a speed 

imits 0 spee . exceeding the maximum speed fixed for the vehicle 

by or under this Act or by or under any law for the time being in force : 

Provided that such maximum speed shall in no case exceed the maximum 
fixed for the vehicle in Eighth Schedule. 

(2) The Provincial Government or any authority authorised in this be- 
hall by the Provincial Government may, if satisfied that it is necessary to res- 
trict the speed of motor vehicles in the interests of public safety or convenience 
or because of the nature of any road or bridge, by notification in the official 
Gazette, fix such maximum speed limits as it thinks fit for motor vehicles or any 
specified class of motor vehicles or for motor vehicles to which a trailer is attach- 
ed, either generally or in a particular area or on a particular road or 
roads. 


Sec. 71, Cl. (1), and the Eighth Sche- 
dule. — may with some force be argued 
that speed limits are eonnected with the 
Iceal s'r ngth of roads and should be left 
for local prescription. But, as in the case 
of permissible weights, there are advantages 
in making speeds uniform. It is true that 
motor transport ve’^icles will ply within the 
province but there will always be a good 
deal of traffic across provincial bor-'^ers. 
There are other practical reasons why gene- 
ral speed limits should be uniform and im 
posed by the Act, e,g., insurance risks may 
vary with permissible speed and it is dtsir 
able that premium rates should be uniform 
throughout India. If mechanical speed go- 
vernors are introduced, as is to be hoped, 
they must be set for a certain speed and 
be sealed by some authority. A governor 
set for the legal speed in one province may 
be illegal in another if there is a difference 
in speed limits. Uniform reasonable speed 
limits coupled with the compulsory use of 
speed governors will tend to reduce not only 
accidents but also premium rates’’. (State- 
meni of Objects and Seasons.) 

Select Committee Report, — g-'s 
made are intended to express more clearly 
the intention of the chuse as drafted. In 
lb's case of certain veh'cles the Eighth Sche- 
dule fixes no maximum speed limit. But 
where such maximum speeds are fixed they 
are to be effective for the purposes of sub- 
clause (1)”. 

Regulation as to Speed. — ^Limitation up- 
on the speed of automobiles operated on the 
public streets and highways are primarily 
intended for the protection of travellers and 
drivers of bullock and horse-drawn vehicles. 
The lav/ establislios a uniform maximum 
rate of speed, such as so many miles per 
hour, for all motor vehicles operated any- 
where in the country roads, or it may make 
special regulations for particular localities, 
such as a prohibition against driving faster 
than 5 miles per hour or a "common travel- 
ling pace” in a designated congested loca- 
lity. The state may also expressly leave 
to the munidpalities the right of determin- 
ing within certain limits the proper maxi- 


mum speed of motor vehicles. In the ab- 
sence of express or implied prohibition by 
the legislature a municipality may also pass 
ordinances fixing within reasonable limits 
the speed at which motor vehicles may be 
operated within its boundaries, and it is 
within the province of a city corporation to 
prescribe different rates of speed for auto- 
mobiles in different portions of the city ac- 
cording to the width of the streets, their 
use, and the density of population. In view 
of the danger to traffic involved in the^ use 
of automobiles on country roads, especially 
in the night time, an ordinance prohibiting 
the running of automobiles on country roads 
between sunset and sunrise may be not un- 
reasonable under certain conditions. (Am. 
Rul. Case-law.) 

Under sec. 71 (2) which permits the res- 
tricting of speed within certain areas, the 
notification is the fixing, and therefore ontil 
the restriction has been notified, the speed 
limit is not fixed. A notification is there- 
fore a condition precedent to the commis- 
sion of an offence of exceeding the speed 
limit and is not merely a method of publish- 
ing the speed fixed. 55 L.W. 827 (2)'= 

1943 M. 217= (1942) 2 M.L.J. 670. 

Sec. 71 (2) is mandatory and it is neces- 
sary before the imposition of speed limit 
can be enforced that there should be a prior 
notification in the Gazette. 56 L.’W. 73= 
1943 Mad. 391 (1) = (1943) 1 M.L.J. 153. 

To sustain a conviction under see, 71 (1) 
it must be shown that the speed limit has 
been "fixed” under sec. 71 (2) and that the 
accvicd exceeded it. The fixing of the speed 
by the proper authority, such as the Road 
Transport Board is the publication in the 
Official Gazette. Publication in the THstrjct 
Gazette is not publication in the "Official 
Gazette” under sec. 71 (2). When there has 
been no publication or notification in the 
Gazette of India or in the Gazette of the 
Province, a notification in the Bistdci 
Gazette does not amount to "fixing” the 
speed limit and a person exceeding snch 
limit published in the District Gazette is not 
guilty of exce'^ding the speed "fixed” and 
cannot be convicted under sec. 71 (1). 
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72. (1) The Provincial Government may prescribe conditions for the 

T« k issue of permits for heavy transport vehicles by the 

mitations on use^ Provincial or Regional Transport Authorities and 

may prohibit or restrict the use of such vehicles in any 
area or route within the province : 

Provided that any permit issued before the commencement of this Act 
may be continued or renewed by the competent authority for a period not ex- 
ceeding three years under the conditions upon which the permit was originally 
issued, unless the Provincial Government directs otherwise. 

(2) Except as may be otherwise prescribed, no person shall drive or 
cause or allow to be driven in any public place any motor vehicle which is not 
fitted with pneumatic tyres . 

(3) No person shall drive or cause or allow fo be driven in any public 
place any motor vehicle or trailer — 

(a) the unladen weight of which exceeds the unladen weight specified in 
the certificate of registration of the vehicle, or 

{b) the laden weight of which exceeds the registered laden weight speci- 
fied in the certificate of registration, or 

(c) any axle weight of which exceeds the maximum axle weight specified 
for that axle in the certificate of registration. 

(4) Where the driver or person in charge of a motor vehicle or trailer 
driven in contravention of sub-section (2) or clause (a) of sub-section (3) is 
not the owner, a Court may presume that the offence was committed with the 
knowledge of or under the orders of the owner of the motor vehicle or 
trailer. 

73. Any person authorised in this behalf by the Provincial Government 

may, if he has reason to believe that a goods vehicle 
to have vehicle qj. trailer is being used in contravention of section 72, 
® * require the driver to convey the vehicle to a weighing 

devi'^e, if any, within a distance of one mile from any point on the forward route 
or within a distance of five miles from the destination of the vehicle for weigh- 


W. 326=1943 Mad. 491= (1943) 1 M.LJ. 
344. 

Sec. 72. — object is two-fold. Firstly 
to put a stop to gross overloading by speci- 
jfying a maximum permissible weight and 
axle weight which is reasonable for vehicles 
at present in general use. Secondly, a rea- 
sonable limit is imposed which will generally 
apply but can be varied upwards or down- 
wards by Provincial G-ovemments to suit 
local conditions.’^ (Statement of 0}>jects 
and Eeasons.) 

Select Committee Report. — ^We have 
omitted sub-cl. (1) which imposed maxi- 
mum limits on the laden weight and axle 
weight of motor ve’-icles, ^ while* retaining 
the prohibition of the driving in public 
places of vehicles not fitted with pneumati(' 
weight, which we have increased, respective- 
ly, from 12,500 and 9,000 pounds to 14,500 
and 10,600 will be found included in the de- 
finition in cl. 2 (8) of a "heavy transpou 
vehicle”. For the prohibition (subject to a 
power to prescribe otherwise) of the driving 
of vehicles exceedinsc these weights,^ which 
was contained in sub-clanse (1) which we 
have omitted, we have substituted a provi- 
sion enabling the Provincial Government to 
prescribe conditions for the issue by Trans- 
port Authorities of permits to drive heavy 


transport vehicles, and to prohibit or restrict 
their use in the Province, adding a saving 
clause to cover any such vehicles which are 
already plying under permits when the Act 
comes into force.” 

SuB-ciAusE (4). — ^^^We have confined tne 
presumption of knowledge to those cases 
only in which it seems to us equitable to 
suppose that the driver would have that 
knowledge.’’ {Select Committee Report,) 

Rule 50- A of the 0. P. Motor * Vehicles 
Rules, cannot apply to the case of a motor 
omnibus carrying passengers and luggage, 
for it applies only to motor vehicles used 
exclusively for the carriage of goods. R. 63 
(3) seems to suggest that it is the duty of 
the conductor to calculate the number of 
passengers allowed after extra luggage has 
been put on the bus, and any way R. 60 
makes it clear that in all cases, where the 
driver is not responsible, the conductor is 
held responsible, for the fulfilment of rhe 
rules. Where both the conductor and driver 
are charged for carrying luggage in excess 
of the weight allowed, as the rule requires 
the conductor to see that the weight of the 
luggage carried is not in excess of the 
weight allowed, the conductor alone is liable. 
1939 N.L.J. 95. 
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meiit ; and if on such weighment the vehicle is found to contravene in any res- 
pect the provisions of section 72 regarding weight, he may, by order in writing, 
direct the driver to convey the vehicle or trailer to the nearest place, to be speci- 
fied in the notice, where facilities exists for the storage of goods and not to re- 
move the vehicle or trailer from that place until the laden weight or axle weight 
has been reduced or the vehicle has otherwise been treated so that it complies 
with section 72 . 


74. The Provincial Government or any authority authorised in this behalf 

„ ^ . . . xt. by the Provincial Government, if satisfied that it is 

of necepary in the interests of public safety or con- 

venience, or because of the nature of any road or 
bridge, may by notification in the ofScial Gazette prohibit or restrict, subject to 
such exceptions and conditions as may be specified in the notification, the driving 
of motor vehicles or of any specified class of motor vehicles or the use of trailers 
either generally in a specified area or on a specified road. 

75. (1) The Provincial Government or any authority authorised in this 

behalf by the Provincial Government may cause or 
^ Power to erect traffic permit trafSe signs to be placed or erected in any 

public place for the purpose of regulating motor 

vehicle traffic. 


(2) Traffic signs erected under sub-section (1) for any purpose for 
which provision is made in the Ninth Schedule shall be of the size, colour and 
type and shall have the meanings set forth in the Ninth Schedule, but the Pro- 
vincial Government or any authority empowered in this behalf by the Provin- 
cial Government may make or authorise the addition to any sign set forth in the 
said Schedule, of transcriptions of the words, letters or figures thereon in such 
script a«? the Provincial Government may think fit, provided that the transcrip- 
tions shall be of similar size and colour to the words, letters or figures set forth 
in the Ninth Schedule. 

(3) Except as provided by sub-section (1) no traffic sign shall, after 
the CQmmeneement of this Act, be placed or erected on or near any road; but 
all traffic signs erected prior to the commencement of this Act by any competent 
authority shall ior the purposes of this Act be deemed to be traffic signs trected 
under the provisions of sub-section (1) . 

(4) A Provincial Government may, by notification in the official Gazette 
empower any District Magistrate or Superintendent of Police ^[or in the Presi- 
dency towns), the Chief Presidency Magistrate or the Commissioner of Police,] 
to remove or cause to be removed any sign or advertisement which is so placed 
in his opinion as to obscure any traffic sign from view or any sign or advertise- 
ment which is in his opinion so similar in appearance to a traffic sign as to be 
misleading. 


LEG-. EEF. 

1 Inserted by Act XX of 1942. 


Sec. 73: Select Committee Report. — 
•“The first change confines the scope of the 
clause to goods vehicles, the class of vehicle 
really concerned. The second change pro 
vidrs agai st the possibility of a vehicle be- 
ing diverted from its route and thus unrea- 
sonably delayed on its journey.” 

Sec. 75 (2): Select Committee Report. 
— ^^The alteration of sub-clause (2) is design- 
ed tp ensure that the use of additional ttoffic- 
directions sufeh as glass reflectors or other 
signs net contained in the Ninth Schedule 
is still possible, while securing at the same 


time that the more important signs whicii 
are set out in the Ninth Schedule are uni- 
form throughout the road systems of Brit sh 
India. Should any new signs be subse- 
quently added to these later by an amend- 
ment of the Schedule, the wording of the 
sub-clause, will require them to be adopted 
uniformly for the purpose for which they are 
intended,” 

Secs. 75 and 78 and Ninth SchedciiE.— 
The signs included in the Ninth Schedule 
have from time to time been standardised for 
use in India in consultation with Provincial 
Governments. (Statement of Objects and 
Reasons.) 
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76. The Provincial Government or any f^nthority anthorised in this behalf 
Parking places and halt- Provincial Gover^ent may, in consultation 

ing stations. authority having jurisdiction m the 

area concerned, determine places at which motor vehi- 
cles may stand either indefinitely or for a specified period of time, 
and may determine the places at which public service vehicles may stop for a 
longer time than is necessary for the taking up and setting down of passen- 
gers. 

77. A Provincial Government or any authority authorised in this beh:i.lf 

roads Provincial Government may, by notification 

^ * in the official Gazette or by the erection at suitable 

places of the appropriate traffic si^ referred to in Part A of the Ninth Sche- 
dule designate certain roads as main roads for the purposes of the regulations 
contained in the Tenth Schedule. 

78. (1) Every driver of a motor vehicle shall drive the vehicle in confer- 

Dutv to Obev traffic siens indication given by mandatory 

^ ^ ^ traffic sign] and in conformity with the driving re- 

gulations set forth in the tenth Schedule and shall comply with all directions 
given him by any police officer for the time being engaged in the regulation of 
traffic in any public place. 

[(2) In this section ‘^mandatory traffic sign” means a traffic sign in- 
cluded in Part A of the Ninth Schedule, or any traffic sign of similar form 
(that fe to say, consisting of or including a circular disc displaying a device, 
word or figure and having a red ground or border) erected for the purpose of 
regulating motor vehicle traffic under sub-seetion (1) of section 75.1 {Added 
Ixj Act XX of 1942.) 

79. The driver of a motor vehicle shall on the 
jSignala and signaUSng Qg^asions Specified in the Eleventh Schedule make the 

signals specified therein: 


devices . 


IjiEQ'. IEQEjP. 

1 Inserted by Act XX of 1942. 

Secs. 78 and 79 and the Tenth and Ele- 
venth Schedules. — “The substance of these 
Schedules appears in varying form in pro- 
vincial rules, but it is desirable that driving 
regulations and signals should be uniform in 
respect of motor vehicles. For instance, a 
driver coming to a strange town should not 
be liable to commit an offence^ in passing a 
tram-car owing to local variations in traffic 
rules.” (Statement of Objects and Eeasons.) 

Sec. 78. — ^It is an essential featnre of the 
section imposing a liabili^ on drivers to 
respond to signals that it is not for them to 
speculate why the signal was given and to 
act accordin^rly. If the applicant d*sregard- 
ed the ?i<?nils made from a lorry standing 
at a distance, the fact that a later stage 
the accident happened in spite of his b^c 
efforts is no excuse. 146 I.C. 208—34 Or.Ii. 
J. 1260=1933 Nag. 177. The Act of 193,4 
requires that a driver should stop in three 
sets of circumstances, firstly that traffic may 
be regulated, secondly that a name and ad- 
dress may be obtained with a view to prosecu- 
tion, and thirdly for the purpose of enforcing 
any of the provisions of the Act, such^ as 
checking the 1 cen^e and inspecting a ^hus 
where it is snspec ed to be over-loaded and 
it is not necessary that the police officer 
Stopping the vehicle should be engaged in 
regulating traffic. 31 CrAi.J*. 639=1930 hft* 

G. C. M.— 479 


445=57 M.L.jr. 457. Where there is no 
evidence to the effect that the pol ee officer 
whose signal was disobeyed was in uniform 
a conviction under the rules for disobeying 
the signal cannot be sustained. 43 C.W.N. 
278. 

Secs. 78 and 112: Burden op proof — 
Charge op exceeding speed limit. — ^I n a 
prosecution for an offence under see. 78 read 
with see. 112 for exceeffing the speed liicit 
laid down nnder sec. 71 (2) of the Motor- 
Vehicles Act, it is the duty of the prosecu- 
tion, in order to bring home the offence Jo 
the accused to prove (1) that a certain «ped3 
has been laid down under the Act as tne 
maximum speed that a vehicle should attain, 
and (2) that the accused exceeded that speed 
limit. It is not sufficient to prove merely 
that there were two posts on the road on 
wh'eh the number “10’* was painted to indi- 
cate that the speed should not exceed 10 
miles an hour. It has further to be proved 
that the speed had been fixed by some autho- 
rity empowered to fix a speed under sec. 73 
(2) . When that is not proved, a conviction 
is unsustainable. 55 L.W. 722=1943 Mad. 
61= (1942) 2 M.B.X 629. 

Sec. 79: Select Committee BEPOR^r. — 
“As we have omitted clause (115) which 
made the driving of a vehicle without due 
care and attention a separate offence, we 
have deleted the second ri*ov1so to this clause 
as a consequential amendment.’* 
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Provided that the signal of an intention to turn to the right or left or to 
stoj) may he given by a mechanical or an electrical device of a prescribed nature 
afbxed to the vehicle. 

80. No person shall drive or cause or allow to be driven in any public 

•CT 1 • 1 -..T, 1 jsi. I j place any motor vehicle with a left hand steering 

coSS control u^ess it is equipped with a mechanic,al or 

electrical signalling device of a prescribed nature and 

in working order. 

81. No person in charge of a motor vehicle shall cause or allow the vehicle 
Leaving vehicle in dan- any trailer to remain at rest on any road in such 

gerous position. ^ position or in such a condition or in such circum- 

stances as to cause or be likely to cause danger, 
obstruction or undue ineonvenienee to other users of the road. 

82. No person driving or in charge of a motor vehicle shall carry any 
person or permit any person to be carried on the run- 


Riding on running board. 

vehicle. 


ning board or otherwise than within the body of the 


83. No person driving a motor vehicle shall allow any person to stand or 
_ , . r j placed in such a manner or 

bstruction o river. position as to hamper the driver in his control of the 

vehicle. 


Pillion ridiner. 


84. No person driving or in charge of a motor vehicle shall cause or allow 

_ . , . , the vehicle to remain stationary in any public place 

tationary ve ices. unless tliere is in the driver's seat a person duly 

licensed to drive the vehicle or unless the mechanism has been stopped and a 
brake or brakes applied or such other measures taken as to ensure that the 
vehicle cannot accidentally be put in motion in the absence of the driver. 

85. No driver of a two-wheeled motor cycle shall carry more than one 
person in addition to himself on the cycle and no such 
person shall be carried otherwise than sitting on a 

proper seat secuiely fixed to the cycle behind the driver's seat. 

^ j 1 . 86. (1) The driver of a motor vehicle in any 

of demand by any police officer in 
uniform, produce his licence for examination. 

(2) The owner of a motor vehicle, or in his absence the driver or other 
person in charge of the vehicle, shall, on demand by a registering authority or 
any person authorised in this behalf by the Provincial Government, produce the 
certificate of registration of the vehide and, where the vehicle is a transport 
vehicle, the certificate of fitness referred to in section 38. 


Secs. 80 to 83, will standardise similar 
provisions in provincial rules, {Statement 
of Objects and Eeasons.) 

Sec. 85: Select Committee Beport.— 
have omitted the reference to riding 
astride. It is unnecessary in Indian condi- 
tions to require that a pill’on passenger shall 
be seated astride the eyele.'^ 

Sec. 86: Select Committee Eeport. — 
**Thte addition to sub-clause (2) makes a pro- 
vision regarding the certificate of fimep 
which was not adequately provided for in 
the Btib-clause as originally drafted. In 
sub-dau^e (3) consequential amendments are 
made, the , necessity for personal appearance 
is dispensed 'qdth, and the period Allowed 
for production of the required documents is 
extended^ ^he redraft of the proviso to sub- 
clause (3) eip^esses more clearly the degree 
to which the relaxation given by sub-clause 
^3) may be extended to fbe drivers who are 


noimaily expected to have such documents 
with them.” ^‘Upon demand” means then 
and there on the spot. 21 Cr.L.J. 724=58 
X.O. 148=43 A. 123=1921 A. 277. The term 
should not be interpreted to ^meaii "within 
a reasonable time after demand.” The word 
"demand” connotes something imperative, 
that brooks no deliy. I.LB. 1936 Nag. 164 
=164 I.O. 351=37 CT.L.J. 1012=1936 Nag. 
150. Where the driver of a motor vehicle 
fails to produce his licence immediately on 
demand having kept it in a not easily accessi- 
ble part of the car but produces it subse- 
quently after very little delay, the offence 
committed is of a technical nature and it is 
a case in which the prosecution might pro- 
perly have been waived. (IMd,) No per- 
son is a driver unless driving. Further it 
is only a police officer who can deman 1 the 
licence, and an order requiring the driver 
attend a Magistrate’s house or Court with 
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(3) If the licence or certificates, as the case may be, are not at the time 
m the possession of the person to whom demand is made, it shall be a sufficient 
compliance with this section if such person produces the licence or certificates 
within ten days at any police station in British India which he specifies to the 
police officer or authority making the demand: 

Provided that, except to such extent and with such modifications as may 
be prescribed, the provisions of this sub-section shall not apply to a driver driv- 
ing as a paid employee, or to the driver of a transport vehicle or to any person 
required to produqe the certificate of registration or the certificate of fitness of 
a transport vehicle. 

87. (1) The driver of a motor vehicle shall 

Dutyoj d.iver to step in ^ause the v^icle to stop and remain stationary so 

long as may reasonably be necessary — 

(a) when required to do so by any police officer in uniform, or 

(b) when required to do so by any person in charge of an animal if such 
person apprehends that the animal is, or being alarmed by the vehicle will 
become, unmanageable, or 

(c) when the vehicle is involved in the occurrence of an accident to a 
person, animal or vehicle or of damage to any property, whether the driving or 
management of the vehicle was or was not the cause of the accident or damage, 
and he shall give his name and address and the name and address of the owner 
of the vehicle to any person affected by any such accident or damage who de- 
mands it provided such person also furnishes his name and address. 

(2) The driver of a motor vehicle shall, on demand by a person giving 
his own name and address and alleging that the driver has committed an offence 
punishable under section 116, give his name and address to that person. 

(3) In this section the expression ‘‘animal*’ means any horse, cattle, 
elephant, camel, ass, mule, sheep or goat. 


his licence is lUeg 1. 101 I,C. 668=49 A. 

754=19.7 A 478. But see also 1926 P. 446. 
Unc^er see. 8 (cf t e ^'Id Act) the failure to 
produce the driv ng licence on demand by 
the police offi er is an offence but uoi the 
mere non-carrying of it on person. 33 PX. 
B. 278=1932 L. 363. Secs. 8 and 9 (old 
Act) do not apply to permit under R. 24 but 
to driving li«.ence prescribed by sec. 6 ot 
the Act and E. 22 — Failure of a driver of a 
motor vehicle to produce on demand a per- 
mit issued to him un'^er E. 24 is not an 
offence. £0 A. 876=1928 A. 492. The sec- 
tion does not contemplate that police officer 
cannot ask a driver of a motor vehicle for 
his licence in tlje private grounds of a pri- 
vate person and that he ran only do so when 
a ear is actually being dr ven by^ the person, 
whose licence is demanded, whilst on the 
public road. 97 I.C. 48=7 P.L.T. 542=27 
Cr.L.X 1072=1926 P. 446. Non-production 
of licence wVen dema^^ded, by police is a 
trivial and technical offence under see, 8 of 
the Act. There is no prohibition against 
the driving of a car by a properly licenced 
person who has not got his 1 cence with him 
and it is no offence to do so. The order of 
suspension aPng with the fine, is appealable, 
65 I.C. 425=23 Cr.L.J. 73=1922 N. 71. It 
is compulsory upon a driver of a motor vehi- 
cle to carry his reen'’€ with himj he is 
bound to p’o''u e it at oaee, directly a poll e 
constable eills upon him to do so, an 1 fai- 
lure to produce immediately upon such de- 


mand is punishable under the Act. 43 A. 
123=1921 A. 277 j see also I.L.E. 1936 xVag. 
164=1936 N. 150. Non production of li- 
cence — Technical offence — Or er of suspen- 
feion app3alable, 23 Cr,L.J, 73=65 I.C. 425 
=1922 N, 71. There is no authority f^r the 
proposition that a motor car which carries 
mails, and also carries passengers, is exempt 
from the operation of the ordinary rules 
about licence for drivers and those restrict- 
ing the number of passengers to be carried 
under the permit. (1890) Eat. Unrep. Cr. P. 
Code, 512, (Dist.). 100 I.O. 1053=29 Bom. 
ti.E. 191=28 Cr.L.J. 397=1927 B. 154. 

Sec. 87. — This reproduces the existing 
sec. 4 of the Indian Motor Vehicles Act, 
1914, with the addi ional definition of 
mal.^' (Statement of Objects and Reasons.) 

Select Committee Eeport. — ^^The change 
in clause (6) is designed to secure Xac the 
mere alarm of an animal will not justify 
the person in charge in stopping the driver 
of a vehicle.’^ 

Cl. (2). — The redraft makes it clear that 
the allegation regarding comxnis^ion ('f an 
offence must be one made at the time by the 
person demanding the driver’s name, and 
that such person must himself be ready to 
supply his own name and address. 

Cl. (3). — We consider it advisable to ex 
elude dogs from the denotation of animal, 
particularly in view of clause (o) of «ub 
clause (1). (Select Committee Eeport.) 
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88 . 


The owner of a motor vehicle the driver of which is accused of any 
offence under this Act shall, on the demand of any 
Duty oi owner of motor officer authorised in this behalf by the Pro- 
ve 1C e to give in orma ion. Government, give all information regarding 

the name and address of and the licence held by the driver which is in his pos- 
session or could by reasonable diligence be ascertained by him. 

89. When any person is injured as the result of 
Duty of driver m case of accident in which a motor vehicle is involved, the 
peSom^ ^ driver of the vehicle or other person in charge of the 

vehicle shall — 

(a) take all reasonable steps to secure medical attention for the injured 
person, and, if necessary, convey him to the nearest hospital, unless the injured 
person or his guardian, in case he is a minor, desires otherwise; 

(b) give on demand by a police officer any information required by him, 
or, if no police officer is present, report the circumstances of the occurrence at 
the nearest police station as soon as possible, and in any case within twenty-four 
hours of the occurrence. 

90, When any accident occurs in which a motor vehicle is involved, any 
person authorised in this behalf by the Provincial 
Government may, on production if so required of his 
aiinority, inspect the vehicle and for that purpose 
may enter at any reasonable time any premises where the vehicle may be and 
may remove the vehicle for examination: 

Provided that the place to which the vehicle is so removed shall be inti- 


Tlie law provides that the operator of any 
motor vehicle on any pnbHc highway must 
stop upon signal by a police officer or by the 
driver of any vehicle drawn by horses, and 
that upon signal by any one riding or driv- 
ing a horse which appears frightened, such 
operator must stop the motor of the machine 
and all motive power, and remain station- 
ary unless a movement forward shall be 
deemed necessary to avoid accident or in- 
jury, until the horse appears to be under 
control. Where the statute requires the 
operator of an automobile to stop upon sig- 
nal, there must be an actual signal before 
he will be held responsible for negligence 
for violating the law. As a matter of i*om- 
mon prudence when an automobile approa- 
ches or comes up behind a vehicle drawn by 
horses, the driver must manage and control 
his machine in such a manner as to exorcise 
every reasonable precaution to prevent the 
frightening of the horses, and to ensure the 
safety and protection of any person riding 
or driving them or even that the driver of a 
motor vehicle at the indication of a horse be- 
coming alarmed must go to the side of the 
road and remain stationary until the horse 
has passed. Where there was no evidence to 
diow that the driver of a motor vehicle knew 
that an accident had as a matter of fact 
taken place or had reason to so believe, his 
faUnre to stop his vehicle cannot amount to 
an offience. 173 1,0. 860=39 Cr.L.J. 382= 
1938 Pat, 268. 

Sec. 88. — ^This already appears in sub- 
stance in provincial rules, (Statement of 
Objects and Peasons.) 

SEC. 89.— "This is very necessary and it is 
proposed that the penalty for its breach 


should include disqualification — vide clause 
17 (6).^' (Statement of Objects and Rea- 
sons.) 

Select Committee Eeport.— '<We have 
omitted the opening words of clause (a) be- 
cause there might be no police officer pre- 
sent and the injured person might be uncon- 
scious. We have also provided that an m- 
jured person shall not be taken to hospital 
against his will.” 

Reporting accident. — ^If there is no 
police officer present, the driver or person 
in charge of the motor vehicle shall report 
the accident without delay at the nearest 
police station. 1929 A.L.J. 1044=30 Or. 
L.J. 1085=51 A. 996=1929 A. 750. Offonee 
under the Act — Sec. 562, Or. P. Code, does 
not apply. Sec. 662 (1) (c) only applies to 
a certain 'limited class of cases such as theft 
and so on under the I.P.C., but does not 
apply to an offence nnder a totally differ- 
ent Act such as the Motor Vehicles Act. 28 
BomX.R. 297=27 Cr.L.J. 628=1926 Bom. 
230. 

"Accident,” meaning op. — The word 
"accident” is not defined in the Motor Vehi- 
cles Act or in any of the rules framed there- 
under. Ordinarily it means an event ■which 
takes place without one^s foresight or ex- 
pectation. ITeed for amendment of the 
wording of R. 27 of the Madras Motor 
Vehicles Rules pointed out. 51 M. 504= 
108 I.O. 909=1928 M. 364=29 Or.L..T. 461 
=55 M.L.J. 320. Driving without lights — 
Liability of owner. 27 P.R. (Or.) 1918= 
47 DO. 444. See aUo 16 A.L.J. €23. 

Seo. 90. — The proviso supplies a reasona- 
ble safeguard ae-ainst possible abuses. 
(Select Committee Report.) 
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mated to the owner of the vehicle, and the vdiicle shall be returned without 
unnecessary delay. 

Power to irakr rules. , • O) The Provincial Government may make 

rules for the purpose of carrying into efrect the pro- 
visions of this Chapter. 

(2) Without prejudice to the generality of the foregoing power, such 
rules may provide for — 

(a) the nature of the mechanical or electrical signalling devices which 
may be used on motor vehicles ; 

(b) the removal and the safe custody of vehicles including their loads 
which have broken down or which have been left standing or have been abandoned 
on roads; 

(c) the installation and use of weighing devices; 

(d) the exemption from all or any of the provisions of this Chapter of 
Fire Brigade vehicles, ambulances and other special classes of vehicle, subject 
to such conditions as may be prescribed; 

(e) the maintenance and management of parking places and stands and 
the fees, if any, which may be charged for their use; 

(/) prohibiting the driving down hill of a motor vehicle with the gear 
disengaged either generally or in a specified place; 

prohibiting the taking hold of or mounting of a motor vehicle in 

motion ; 

(h) prohibiting the use of foot-paths or pavements by motor vehicles; 

(i) generally, the prevention of danger, injury or annoyance to the 
public or any person, or of danger or injury to property or of obstruction to 
traffic; and 

(/) any other matter which is to be or may be prescribed. 

CHAPTER VII. 

Motor Vehicles temporarily leaving or visiting 
British India. 

92. (1) The Central Government may, by noti- 

ernS to ficalion in the official Gazette, make rules for all or 

any of the following purposes, namely: — 

(o) the grant and authentication of travelling passes, certificates or 
authorisations to persons temporarily taking motd^ vehicles out of British India 
to any place outside India or to persons temporarily proceeding out of British 
India to any place outside India and desiring to drive a motor vehicle during 
their absence from British India; 

(b) prescribing the conditions subject to which motor vehicles brought 
temporarily into British India from outside India by persons intending to make 
a temporary stay in British India may be possessed and used in British India; 
and 

(c) prescribing the conditions subject to which persons entering British 
India from any place outside India for temporary stay in British India may 
drive motor vehicles in British India. 

(2) No rule made under this section shall operate to confer on any 
person any immunity in any province from the payment of any tax levied in 
that province on motor vehicles or their users. 


Sec. 91, Ol. (2) : Belect Committfi 
Ebpoet. — have redrafted clause (d) 
without aPering the substance. We ^ have 
added 'stands* for which nartial provision is 
made in sec. 68 to narking-pla^’es in clause 
(e). We have added two specific rule-mak- 
ing powers, and a general rule-making power 


in clause (i) which is reproduced from the 
1914 Act. 

Sec. 92. — "Under this, rules can be made 
not only to deal with vehicles, covered by 
an International Convention but also those 
coming from and going to countries which 
are not signatories to any Convention.’^ 
(Statement of Objects and Reasons.) 




3830 


The Civil Court Manual (Imperial Acts) . 


[S, 92 


(3) Rules made under clauses (b) and (c) of sub-section (1) shall, in 
case of motor vehicles and persons entering British India from the French and 
Portuguese Settlements bounded by India, be applicable only to motor traffic to 
which The International Convention relating to motor traffic concluded at Paris 
on the 24th day of April, 1926 ^[or any convention modifying the same], 
applies . 

(4) Nothing in this Act or in any rule made thereunder by a Provincial 
Government relating to — 

(a) the registration and identification of motor vehicles, or 

(b) the requirements as to construction, maintenance and equipment of 
motor vehicles, or 

(c) the licensing and the qualifications of drivers of motor vehicles shall 
apply to any motor vehicle to which or to any driver of a motor vehicle to 
whom any rules made under clause (b) or clause (r) of sub-section (1) apply. 

CHAPTER VIII. 

Insurance of Motor Vehicles against Third Party Risks. 

Definiions, 93. In this Chapter — 

(a) ^'authorised insurer*’ means an insurer in whose case the require- 
ments of the Insurance Act, 1938, or of the corresponding law of a reciprocating 
territory with respect to the registration of insurers are complied with, and in- 
cludes, where the business of insuring motor vehicles against third party risks is 
carried on by the Central Government on a Provincial Government or the Govern- 
ment of an Indian State which is a reciprocating territory, such Government”.] 
{Substituted by Act XXVII of 1947.) 

(b) "certificate of insurance” means a certificate issued by an authorised 
insurer in pursuance of sub-section (4) of section 95; and includes ^[a cover 
note complying with such requirements as may be prescribed, and] where more 
than one certificate has been issued in connection with a policy, or where a copy 
of a certificate has been issued, all those certificates or that copy, as the case 
may be; 

[(c) 'reciprocating territory* means any such Indian State or such area 
administered by the Crown Representative as may be notified by the Central 
Government in the Official Gazette to be a reciprocating territory for the pur- 
poses of this Chapter.] {Clause (c) of S. 93 added by Act XXVII of 1947.) 

94 . (1) No person shall use except as a passenger or cause or allow any 

. . ^ other person to use a motor vehicle in a public place, 

agaiSfthSd party unless there is in force in relation to the use of the 

vehicle by that person or that other person, as the 
case may be, a policy of insurance complying with the requirements of this 
Chapter. 

Explanation, — h person driving a motor vehicle merely as a paid emplo- 
yee, while there is in force in relation to the use of the vehicle no such policy as 
is required by this sub-section, shall not be deemed to act in contravention of 
the sub-section unless he knows or has reason to believe that there is no such 
policy in force. 

[(2) Subject to any prescribed conditions, sub-section (1) shall not apply 
to any vehicle owned by any of the following authorities, namely: — 

(i) the Central Government; 

(n) the Crown Representative; 

liEd-. HEF. third party risks follows closely the recom- 

1 Inserted by Act XX of 1 942. ^ ireTid‘>ti''ns of the Motor Vehicles In^nrance 

2 Inserted py Act XXVTf of 1947. Committee and are almost wholly adapted 

from the English law. (Statement of Ob- 

Sec. 94; . provisions relat- jeets and Eeasons.) 

ing to compulsory insurance in respect of 
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any Provincial Government; 
the Government of any Indian State; 

the Government of the French or Portuguese Settlements bounded b}*’ 
India ; 

any local authority in British India exempted from the operation of 
sub-section (1) by order of the Central Government or of a Pro- 
vincial Government; 

any local authority established or continued by the authority of the 
Crown Representative exempted from the operation of sub-section 
(1) by order of the Central Government; 
any local authority in an Indian State wherein policies of insurance 
are required by provision of law to be taken out in relation to the 
use of motor vehicles, which has been exempted from the operation 
of such provision-] (Substituted by Act XXVII of 1947.) 

^ ^ 95. (1) In order to comply with the require- 

end^UmitsTiabiht^ ments of this Chapter, a policy of insurance must be 

a policy which — 

(a) is issued by a person who is an authorised insurer, ^[or by a co- 
operative society allowed under section 108 to transact the business of an insurer] 
and 

(b) insures the person or classes of person specified in the policy to the 
extent specified in sub-section (2) against any liability which may be incurred 
by him or them in respect of the death of or bodily injury to any person caused 
by or arising out of the use of the vehicle in a public place, ^[in British India or 
in a reciprocating territory] : 

Provided that a policy shall not ^[* * * ] be required — 

(i) to cover liability in respect of the death, arising out of and in the 
course of his employment, of the employee of a person insured by the policy or 
in respect of bodily injury sustained by such an employee arising out of and in 
the course of his employment [other than a liability arising under the workmen’s 
compensation Act, 1923, in respect of the death of or bodily injury to, any such 
employee — 

(a) engaged in driving the vehicle, or 

(J) if it be a public service vehicle, engaged as a conductor of the vehicle 
or in examining tickets on the vehicle, or 

(c) if it be a goods vehicle, being carried in the vehicle.] (Inserted by 
Act XXVII of 1947). 


(in) 

(iv) 

(v) 

(vi) 


(vii) 


(viii) 


LEO. REF. 

1 Substituted and omitted by Act XXVII 
of 1947. 

Report op Select Committee.— "The 
change made in the first line confines liabi- 
lity for a contravention of the danse to the 
owner of the vehicle, who is the person^ in 
possession of knowledge whether the vehicle 
is or is not insured.^’ 

Sib- CL. (2) — have removed the pro- 
viso for the making of deposits instead of 
insuring. We see little prospect of such a 
provision being extensively ntilisel, and 
none bnt wealthy corporations could avail 
themselves of it. We have added local 
authorities to the bodies exempted under the 
sub-clause, as the«e are accorded exemption 
in the English Act. We have also added 
State-owned r ilwa^c s in the view that their 
financial position makes it unnecessary for 
them to insure again«t third party risks. 
(Select Committee Report.) 


Sec. 95. — ^''The limits of cover are those 
recommended by the Motor Vehicles Instt- 
ranee Committee. In sub-sec. (3) power is 
given to Provincial Governments to re-^uire, 
in addition, that the liability of an owner in 
respect of claims arising under the Work- 
men’s Comp'^nsaticn .Act shall also be cover- 
ed by insurance”. (Statement of Objects 
and Reasons.) 

Seb-CEj. (1). — "The changes in cl, (h) are 
formal, and clarifying only. Those in the 
proviso, el. (i), are formal also. In cl. (O) 
the wording has been altered to agree with 
that used in sub-el. (2) (h) and a reference 
has been inserted to cover workmen being 
conveyed to work. This follows the Eng- 
lish Act The new additional cl. dii) is 
also taken from the English Act. In sib- 
cl, (2) we have reduced the limit of liabi- 
lity fixed by the danse in two cases. We 
have inserted the words ^'in respect of any 
one accident” to clarify the intention of the 
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(w) except where the vehicle is a vehicle in which passengers are carried 
lor hire or reward or by reason of or in pursuance of a contract of employment, 
to cover liability in respect of the death of or bodily injury to persons being 
carried in or upon or entering or mounting or alighting from the vehicle at the 
time of the occurrence of the event out of which a claim arises, ^or 

(m) to cover any contractual liability,. 

(2) Subject to the proviso to sub-section (1), a policy of insurance shall 
cover any liability incurred in respect of any one accident up to the following 
limits, namely: — 

[(a) where the vehicle is a goods vehicle, a limit of twenty thousand 
rupees in all, the liabilities, if any, arising under the Workmen’s Compensation 
Act, 1923, in respect of the death of, or bodily injury to, employees other than 
the driver being carried in the vehicle being limited to six such employees. ] (5*^6- 
stituted by Act XXVII of 1947.) 

( 6 ) where the vehicle is a vehicle in which passengers are carried for 
hire or reward or by reason of or in pursuance of a contract of employment, in 
respect of persons other than passengers carried for hire or reward, a limit of 
twenty thousand rupees ; and in respect of passengers a limit of twenty thousand 
rupees in all, and four thousand rupees in respect of an individual passenger, if 
the vehicle is registered to carry not more than six passengers excluding the 
driver or two thousand rupees in respect of an individual passenger, if the 
vehicle is registered to carry more than six passengers excluding the driver; 

(r) where the vehicle is a vehicle of any other class, the amount of the 
liability incurred. 

[(3) A Provincial Government may prescribe that a policy of insurance 
shall in order to comply with the requirements of this Chapter cover any liabi- 
lity arising under the provisions of the Workmen’s Compensation Act, 1923, in 
respect of the death of or bodily injury to any paid employee engaged in driv- 
ing or otherwise in attendance on or being carried in a motor vehicle.] (W.B. — 
Sub-section (3) omitted by Act XXVII of 1947.) 

(4) A policy shall be of no effect for the purposes of this Chapter unless 
and until there is issued by the insurer in favour of the person by whom the 
policy is effected a certificate of insurance ^[* * * *] in the prescribed 
form and containing the prescribed particulars of any conditions subject to 
which the policy is issued and of any other prescribed matters; and different 
forms, particulars and matters may be prescribed in different cases. 

(5) Notwithstanding anything elsewhere contained in any law, a person 
issuing a policy of insurance under this section shall be liable to indemnify the 
person or classes of person specified in the policy in respect of any liability 
which the policy purports to cover in the case of that person or those classes of 


person. 


(1) If, after a certificate of insurance has been issued 

under sub-section (4) of section 95 in favour of the 
person by whom a policy has been effected, judg- 
ment in respect of any such liability as is required to 
be covered by a policy under clause ( 6 ) of sub-sec- 
tion ( 1 ) of section 95 (being a liability covered by 


96. 


Duty of insurers to sa- 
tisfy ’udfiments against 
j>ersous insured in resp- 
ect of third party risks. 


LEG. REF. 

t Omitted hy Act XXVII of 1947. 


itub-clanae ^ The other change in el. (h) is 
consequential on that made in sub-cl. <1), 
pr(mso ol, (iiN, in sub-cl. (4) we have made 
a formal amendment, and we have inserted 
a prowaion allbwing cover-notea to serve in 
lieu of a certidcate of insurance. *^he 


changes in sub-el. (5) are formal only”. 
(Statement of Objects and Reasons.) 

Sko. 96. — "Sub-d. (2) is a variation of 
sec. 38 of the English Road TraflS:c Act, 
1930, and sec.. 12 of the English Road Traf- 
fic Act, 1934. Those sections provide that 
an insure could not repudiate liability on 
ac^jount of the breach of certain specified 
conditions that the isurer might have in- 
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file terms of the policy) is obtained against any person insured by the policy, 
fhen^ notwithstanding that the insurer may be entitled to avoid or cancel or may 
have avoided or cancelled the policy, the insurer shall, subject to the provisions 
of this section, pay to the person entitled to the benefit of the decree any sum 
not exceeding the sum assured payable thereunder, as if he were the judgment- 
debtor, in respect of the liability, together with any amount payable in respect 
of costs and any sum payable in respect of interest on that sum by virtue of any 
enactment relating to interest on judgments. 

(2) No sum shall be payable by an insurer under sub-section (1) in 
respect of any judgment unless before or after the commencement of the pro- 
ceedings in which the judgment is given the insurer had notice through the 
Court of the bringing of the proceedings, or in respect of any judgment so long 
as execution is stayed thereon pending an appeal ; and an insurer to whom notice 
of the bringing of any such proceedings is so given shall be entitled to be made 
a party thereto and to defend the action on any of the following grounds, 
namely : — 

(a) that the policy was cancelled by mutual consent or by virtue of any 
provision contained therein before the accident giving rise to the liability, and 
that either the certificate of insurance was surrendered to the insurer or that 
the person to whom the certificate was issued has made an affidavit stating that 
the certificate has been lost or destroyed, or that either before or not later than 
fourteen days after the happening of the accident the insurer has commenced 
proceedings for cancellation of the certificate after compliance with the provi- 
sions of section 105; or 

(&) that there has been a breach of a specified condition of the policy, 
being one of the following conditions, namely: — 

(i) a condition excluding the use of the vehicle — 

(a) for hire or reward, where the vehicle is on the date of the contract 
of insurance a vehicle not covered by a permit to ply for hire or reward, or 

(b) for organised racing and speed testing, or 

(c) for a purpose not allowed by the permit under which the vehicle is 
used, where the vehicle is a public service vehicle or a goods >yehicle, or 

(d) without side-dar being attached, where the vehicle is a motor cycle; 
or 

(m) a condition excluding driving by a named person or persons or by 
any person who is not duly licensed, or by any person who has been disqualified 
for holding or obtaining a driving licence during the period of disqualification; 
or 

(iit) a condition excluding liability for injury caused or contributed to 
by conditions of war, civil war, riot or civil commotion; or 

(c) that the policy is void on the ground that it was obtained by the non- 


serted in the policy. The general effect of 
this provision has been given clo«e atten- 
tion by the Cassel Committee whose report 
has rece-^tly been published and they have 
recommended that, instead of specifying 
conditions for bre'^ch of which an insurer 
would not be able to avoid liability, it would 
be better to specify those for breach of 
which liability co^dd be avoi'^ed. The draft 
of sub-cl. (3) follows their recommendations 
in this respect. It is more satisfactory ,£S it 
defines the exact position of the insurer in 
relation to the conditions he may impose.’* 
(Statement of Obiects and Reasons.) 

Select CoMisnTTEE Report. — <«Sub els. 

(2), (3) and (4) of the Bill have been re- 
placed by two new sub-clauses which toge 
*480 


ther with the new sub-clause now number- 
ed sub-el. (6) have the effect of considerably 
simplifying leg^l proceedings in connection 
with any contested claim. The effect of our 
provisions is to secure that such proceedings 
shall be confined to one suit only, in which 
the insurer shall have a right on receiving 
notice through the Court to contest his lia- 
bility on certain of the grounds contained 
in the Bill as drafted. We have, however, 
excluded several of the conditions contained 
in the draft Bill for breach of which an in 
surer might have a licence declared cancel- 
led. Sub-cls. (1), (6) and (7), now number- 
ed (1), (4) and (5), remain unchanged ex- 
cept lor formal and consequential amend- 
ments.” 
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disclosure of a material fact or by a representation of fact which was false in 
some material particular. 

[(2-A) Where any such judgment as is referred to in sub-section (1) is 
obtained from a Court in a reciprocating territory and in the case of a foreign 
judgment is, by virtue of the provisions of section 13 of the Code of Civil Pro- 
cedure, 1908, conclusive as to any matter adjudicated upon by it, the insurer 
(being an insurer registered under the Insurance Act, 1938 (V of 1938), and 
whether or not he is registered under the corresponding law of the reciprocating 
territory) shall be liable to the person entitled to the benefit of the decree in the 
manner and to the extent specified in sub-section (1) as if the judgment were 
given by a Court in British India: 

Provided that no sum shall be payable by the insurer in respect of any 
such judgment unless, before or after the commencement of the proceedings in 
which the judgment is given, the insurer had notice through the Court in the 
reciprocating territory of the bringing of the proceedings and the insurer to 
whom notice is so given is entitled under the corresponding law of the recipro- 
cating territory, to be made a party to the proceedings and to defend the action 
on grounds similar to those specified in sub-section (2).] {Inserted by Act 
XXVII of 1947.) 

(3) Where a certificate of insurance * *] has been issued under 
sub-section (4) of section 95 to the person by whom a policy has been effected, 
so much of the policy as purports to restrict the insurance of the persons 
insured thereby by reference to any conditions other than those in clause (&) 
of sub-section (2) shall, as respects such liabilities as are required to be covered 
by a policy under clause (&) of sub-section (1) of section 95, be of no effect: 

Provided that any suiyi paid by the insurer in or towards the discharge 
of any liability of any person which is covered by the policy by virtue only of 
this sub-section shall be recoverable by the insurer from that person. 

(4) If the amount which an insurer becomes liable under this section 
to pay in respect of a liability incurred by a person insured by a policy exceeds 
the amount for which the insurer would apart from the provisions of this 
section be liable under the policy in respect of that liability, the insurer shall be 
entitled to recover the excess from that person. 

(5) In this section the expressions “material fact’’ and “material parti- 
cular” mean, respectively, a fact or particular of such a nature as to influence 

'the judgment of a prudent insurer in determining whether he will take the risk 
and, if so, at what premium and on what conditions, and the expression “liabi- 
Jity covered by the terms of the policy” means a liability which is covered by 
the policy or which would be so covered but for the fact that the insurer is 
entitled to avoid or cancel or has avoided or cancelled the policy. 

(6) No insurer to whom the notice referred to in sub-section (2) ^[or 
sub-section 2-A] has been given shall be entitled to avoid his liability to any person 
entitled 10 the benefit of any such judgment as is referred to in sub-section (1) 
^for sub-section 2-A] otherwise than in the manner provided for in sub-section 
(2) ^\oT in the corresponding law of the reciprocating territory, as the case 
may be] . 

97. (1) Where under any contract of insur- 

Rights ^ of third parties effected in accordance with the provi«^ions of this 

vency^ ' Qhiapter a person is insured against liabilities which 

he may incur to third parties then — 

(a) in the event of the person becoming insolvent or making a composi- 
tion or arrangement with his creditors, or 

(b) where the insured person is a company, in the event of a winding 


LEG. REF. 

1 Omitted and inserted hy Act XXVII of 


1947. 
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up order being made or a resolution for a voluntary winding up being passed 
with respect to the company or of a receiver or manager of the company’s 
business or undertaking being duly appointed, or of possession being taken by 
or on behalf of the holders of any debentures secured by a floating charge of 
any property comprised in or subject to the charge, 

if, either before or after that event, any such liability is incurred by the insured 
person, his rights against the insurer under the contract in respect of the liabi- 
lity shall notwithstanding anything to the contrary in any provision of law, 
be transferred to and vest in the third party to whom the liability was so 
incurred- 

(2) Where an order for the administration of the estate of a deceased 
debtor is made according to the law of insolvency, then, if any debt provable in 
insolvency is owing by the deceased in respect of a liability to a third party 
against which he was insured under a contract of insurance in accordance with 
the provisions of this Chapter, the deceased debtor’s rights against the insurer 
in respect of that liability shall, notwithstanding an)dhing to the contrary in 
any provision of law, be transferred to and vest in the person to whom the debt 
is owing. 

(3) Any condition in a policy issued for the purposes of this Chapter 
purporting either directly or indirectly to avoid the policy or to alter the rights 
of the parties thereunder upon the happening to the insured person of any of 
the events specified in clause (a) or clause (b) of sub-section (1) or upon the 
making of an order for the administration of the estate of a deceased debtor 
according to the law of insolvency shall be of no effect, 

(4) Upon a transfer under sub-section (1) or sub-section (2) the insurer 
shall be under the same liability to the third party as he would have been to 
the insured person, but — 

(a) if the liability of the insurer to the insured person exceeds the liabi- 
lity of the insured person to the third party, nothing in this Chapter shall affect 
the rights of the insured person against the insurer in respect of the excess, 
and 

(b) if the liability of the insurer to the insured person is less than the 
liability of the insured person to the third party, nothing in this Chapter shall 
affect the rights of the third party against the insured person in respect of the 
balance. 


98. (1) No person against whom a claim is made in respect of any lia- 

^ ^ bility referred to in clause (b) of sub-section (1) of 

as to iLr'ance secction 95 shall on demand by or on behalf of the 

person making the claim refuse to state whether or 
not he was insured in respect of that liability by any policy issued under the 
provisions of this Chapter, or would have been so insured if the insurer had not 
avoided or cancelled the policy, nor shall he refuse, if he was or would have 
been so insured, to give such particulars with respeqt to that policy as were 


specified in the certificate of insurance issued in respect thereof. 

(2) In the event of any person becoming insolvent or making a compo- 
sition or arrangement with his creditors or in the event of an order being made 
for the administration of the estate of a deceased person according to the law 


of insolvency, or in the event of a winding up order being made or a resolution 
for a voluntary winding up being passed with respect to any company or of a 
receiver or manager of the company’s business or undertaking being duly ap- 
pointed or of possession being taken by or on behalf of the holders of any 
debentures secured by a floating charge on any property comprised in or subject 
to the charge, it shall be the duty of the insolvent debtor, personal representative 
of the deceased debtor or company as the case may be, or the official assi^ee or 
receiver in insolvency, trustee, liquidator, receiver or manager, or person in pos- 



3836 


The Civil Court Manual (Imperial Acts). 


fS. 99 


Settlement 
surers and 

80 IS. 


between in- 
insured per- 


session of the property to give at the request of any person claiming that the 
insolvent debtor, deceased debtor or company is under such liability to him as is 
covered by the provisions of this Chapter, such information as may reasonably 
be required by him for the purpose of ascertaining whether any rights have been 
transferred to and vested in him by section 97, and for the purpose of enforcing 
such rights, if any; and any such contract of insurance as purports whether 
directly or indirectly to avoid the contract or to alter the rights of the parties 
thereunder upon the giving of such information in the events aforesaid, or 
otherwise to prohibit or prevent the giving thereof in the said events, shall be of 
no effect. 

(3) If, from the information given to any person in pursuance of sub- 
section (2) or otherwise, he has reasonable ground for supposing that there have 
or may have been transferred to him under this Chapter rights against any 
particular insurer, that insurer shall be subject to the same duty as is imposed 
by the said sub-section on the persons therein mentioned. 

(4) The duty to give the information imposed by this section shall include 
a duty to allow all contracts of insurance, receipts for premiums and other 
relevent docixments in the possession or power of the person on whom the duty 
is so imposed to be inspected and copies thereof to be taken. 

99. (1) No settlement made by an insurer in respect of any claim which 

might be made by a third party in respect of any lia- 
bility of the nature referred to in clause (&) of sub- 

section (1) of section 95 shall be valid unless such 
third party is a party to the settlement. 

(2) Where a person who is insured under a policy issued for the pur- 
poses of this Chapter has become insolvent, or where, if such insured person is 
a company, a winding up order has been made or a resolution for a voluntary 
winding up has been passed with respect to the company, no agreement made 
between the insurer and the insured person after liability has been incurred to a 
third party and after the commencement of the insolvency or winding up, as the 
case may be, nor any waiver, assignment or other disposition made by or pay- 
ment made to the insured person after the commencement aforesaid shall be 

effective to defeat the rights transferred to the third party under this Chapter, 

but those rights shall be fte same as if no such agreement, waiver, assignment or 
disposition or pa)rment has been made. 

100. (1) For the purposes of sections 97, 98 and 99, a reference to “lia- 

. . bilities to third parties” in relation to a person in- 

CA ^ sured under any policy of insurance shall not include 

^ ^ * * a reference to any liability of that person in the capa- 

city of insurer under some other policy of insurance. 

(2) The provisions of sections 97, 98 and 99 shall not apply where a 
company is wound up voluntarily merely for the purposes of reconstruction or 
of an amalgamation with another company. 

101. Where a certificate of insurance has been issued to the person by 
whom a policy has been effected, the happening in 
relation to any person insured by the policy of any 
such event as is mentioned in sub-section (1) or sub- 
section (2) of section 97 shall, notwithstanding any- 
thing in this Chapter, not affect any liability of that 

jperson of the nature referred to in clause (&) of sub-section (1) of section 95; 
but nothing in this section shall affect any rights against the insurer conferred 
under the provisions of sections 97, 98 and 99 on the person to whom the liabi- 
lity was incurred. 


Insolvency of insured 
persons not to affect lia- 
bilty of insured or claims 
by third parties. 


Sscs. IOC (2) *PD 103. — ^‘rrhis is as recom- Comlnittee^^ 
mended by the Motor Vehicles Insurance Beasons.) 


(Statement of Objects and 
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Effect of 
insurance. 


certificate of 


102. Notwithstanding anything contained in section 306 of the Indian 
Effect of death on cer- Succession Act, 1925, the death of a person in whose 
tain causes of action. favour a certificate o£ insurance ^ ^ had 

been issued, if it occurs after the happening of an 
event which has given rise to a claim imder the provisions of this Chapter, shall 
not be a bar to the survival of any cause of action arising out of the said event 
against his estate or against the insurer. 

103. When an insurer has issued a certificate 
of insurance in respect of a contract of insurance be- 
tween the insurer and the insured person then — 

(a) if and so long as the policy described in the certificate has not been 
issued by the insurer to the insured, the insurer shall, as between himself and 
any other person except the insured, be deemed to have issued to the insured 
person a policy of insurance conforming in all respects with the description and 
particulars stated in such certificate; and 

(b) If the insurer has issued to the insured the policy described in the 
certificate, but the actual terms of the policy are less favourable to persons 
claiming under or by virtue of the policy against the insurer either directly or 
through the insured than the particulars of the policy as stated in the certificate, 
the policy shall, as between the insurer and any other person except the insured, 
be deemed to be in terms conforming in all respects with the particulars stated 
in the said certificate, 

104. (1) Whenever the period of cover under a policy of insurance 

issued under the provisions of this Chapter is ter- 
Duty to surrender certi- minaled or suspended by any means before its expira- 
tion by effluxion of time, the insured person shall 
within seven days, after such termination or suspen- 
sion deliver to the insurer by whom the policy was issued the latest certificate 
of insurance given by the insurer in respect of the said policy, or, if the said 
certificate has been lost or destroyed make an affidavit to that effect* 

(2) Whoever fails to surrender a certificate of insurance or to make an 
affidavit, as the case may be, in accordance with the provisions of this section 
shall be punishable with fine which may extend to fifteen rupees for every day 
that the offence continues subject to a maximum of five hundred rupees. 

105. Whenever a policy of insurance issued under the provisions of fliis 
Chapter is cancelled or suspended by the insurer who 
has issued the policy, the insurer shall within seven 
days notify such cancellation or suspension to the 
registering authority in whose records the registra- 
tion of the vehicle covered by the policy of insurance 

such other authority as the Provincial Govermnent may 


ficate on 
policy. 


cancellation of 


Duty of insurer to noti- 
fy registering authority 
cancellation or suspension 
of the policy.i 


is recorded or 
prescribe, 

106. (1) 


to 


Any person driving a motor vehicle in a^iy public place shall 
on being so required by a police officer in imiform 
Production of certificate ^[authorized in this behalf by the Provincial Govern- 
of insurance, ment] produce the certificate of insurance relating to 

the use of the vehicle: 

[Provided that if the driver of a motor vehicle within seven days from 
the date on which the production of the certificate of insurance was so required 
produces the certificate at such police station as may have been specified by him 
at the time its production was required, he shall not be liable to conviction under 


LEG-. EEE. 

1 Omitted by Act XXVIL of 1947. 

2 Inserted by Act XXVTI of 1947. 

Sec, 106, Cl. (1) : Report op Select Com- 
jnTTEE.— We have extended the thne limit 


allowed for production of the certiffcato cf 
insmance. In snb-cl. (2) we have remo’^ed 
the provision enabling a person other than 
a police ofSeer to demand prodnction of the 
certificate of insurance. The other ^fiianges 
made are formal or self-explanatory. 
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this sub-section by reason only of failure to produce the certificate to the police 
officer.] (^Proviso omitted by Act XXVII of 1947.) 

(2) If, where owing to the presence of a motor vehicle in a public place 
an accident occurs involving bodily injury to another person, the driver of the 
vehicle does not at the time produce the certificate of insurance to a police 
officer, he shall produce the certificate of insurance at the police station at which 
he makes the report required by section 89: 

[Provided that no person shall be liable to conviction under this sub- 
section by reason only of failure to produce his certificate of insurance if within 
seven days from the occurrence of the accident he produces the certificate at 
such police station as may be specified by him to the police officer at the site of 
the accident or to the officer in charge of the police station at which he reported 
the accident.] (Proviso omitted by Act XXVII of 1947.) 

[(2- A) No person shall be liable to conviction under sub-section (1) or 
sub-section (2) by reason only of the failure to produce the certificate of insur- 
ance if, within seven days from the date on which its production was required 
under sub-section (1) or, as the case may be, from the date of occurrence of the 
accident, he produces the certificate at such police station as may have been speci- 
fied by him to the police officer who required its production or, as the case may 
be, to the police officer at the site of the accident or to the officer in charge of the 
police station at which he reported the accident: 

Provided that, except to such extent, and with such modifications, as may 
be prescribed, the provisions of this sub-section shall not apply to a driver of a 
transport vehicle.] (Inserted by Act XXVII of 1947.) 

(3) The owner of a motor vehicle shall give such information as he may 
be required by or on behalf of a police officer empowered in this behalf by the 
Provincial Government to give for the purpose of determining whether the 
vehicle was or was not being driven in contravention of section 94 and on any 
occasion when the driver was required under this section to produce his certi- 
ficate of insurance. 

(4) In this section the expression ‘^produce his certificate of insurance’^ 
means produce for examination the relevant certificate of insurance or such 
other evidence as may be prescribed that the vehicle was not being driven in 
contravention of section 94. 


107. A Provincial 

Production of certifi- 
cates of insurance on ap- 
plication for authority to 
use vehicle. 


Government may make rules requiring the owner of 
any motor vehicle when applying whether by pay- 
ment of a tax or otherwise for authority to use the 
vehicle in a public place to produce such evidence as 
may be prescribed by those rules to the effect that 
either — 


(а) on the date when the authority to use the vehicle comes into opera- 
tion there will be in force the necessary policy of insurance in relation to the use 
of the vehicle by the applicant or by other persons on his order or with his per- 
mission, or 

(б) the vehicle is a vehicle to which section 94 does not apply. 

108. (1) A Provincial Government may, on the application of a co-opera- 

_ . . tive society of ^[transport vehicle] owners register- 

o-opera ive insurance. deemed to have been registered under the Co- 

operative Societies Act, 1912, or under an Act of a Provincial Legislature go- 


LEa EEF. 

1 Biibstitutea by Act XXVIT of 1947. 


Sec. IOI&. — is as recommended by 
the Motor Vehicles Insurance Committee and 
ittcOTporates recommendations of the 
Ckssel Committee In respect of mutual in- 


demnity associations.” (Statement of Ob- 
jects and Eea«ons.) 

Select Committee Report. — have 
revised and clarified the wording of iho sub- 
clauses without affecting their substances 
materially”. 
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verning the registration of Co-operative Societies and subject to the control of 
the Registrar of Co-operative Societies of the province, allow the society to 
transact the business of an insurer for the purposes of this Chapter * * 

* * * *] subject to the following conditions, namely: — ^ 

(a) the society shall establish and maintain a fund of not less than 
twenty-five thousand rupees for the first fifty vehicles or fractional part thereof 
and pro rata for every additional vehicle in the possession of members of, ^[and 
insured with,] the society and the said fund shall be lodged in such custody as 
the Provincial Government may prescribe and shall not be available for meeting 
claims or other expenses except in the event of the winding up of the society ; 

[(Z?) the insurance business of the society shall, except to the extent 
permitted under clause (cc), be limited to transport vehicles owned by its members 
and its liability shall be limited as specified in sub-section (2) of section 95.] 
{Substituted by Act XXVII of 1947.) 

(c) the society shall, if required by the Provincial Government, re-insure 
against claims above ^[such amount as may be specified by the Provincial Govern- 
ment] ; 

[(c^) the society may, if permitted by the Provincial Government and 
subject to such conditions and limitations as may be imposed by it, accept rein- 
surances from other societies allowed to transact the business of an insurer 
under this section;] {Inserted by Act XXVII of 1947.) 

{d) the provisions of this Chapter, in so far as they relate to the pro- 
tection of third parties and to the issue and production of certificates, shall 
apply in respect of any insurance effected by the society; 

{e) an independent authority not associated with the society shall be 
appointed by the Provincial Government to facilitate and assist in the settling of 
claims against the society; 

(/) the society shall operate on an insurance basis, that is to say, — 

(i) it shall levy its premiums in respect of a period not exceeding twelve 

months, during which period the insured shall be held covered in respect of all 
accidents arising, subject to the limits of liability specified in ^[* * * *] sub- 

section (2) of section 95; 

(ii) it shall charge premiums estimated to be sufficient, having regard to 
the risks, to meet the capitalised value of all claims arising during 3ie period of 
cover, together with an adequate charge for expenses attaching to the issue of 
policies and to the settlement of claims arising thereunder; 

{g) the society shall furnish to the Superintendent of Insurance the 
returns required to be furnished by insurers under the provisions of the Insur- 
ance Act, 1938, and the Superintendent of Insurance may exercise in respect 
thereof any of the powers exercisable by him in respect of returns made to him 
under the said Act; and 

[{h) the society shall, in respect of any business transacted by it of the 
nature referred to in clause (i) of the proviso to sub-section (1) of section 95, 
be deemed to be an insurer within the meaning of sub-section (1) of section 10 
and sub-section (6) of section 13 of the Insurance Act, 1938 (V of 1938).] 
(Substituted by Act XXVII of 1947). 

[(2) The provisions of the Insurance Act, 1938, relating to the winding 
up of insurance companies shall, to the exclusion of any other law inconsistent 
therewith and subject to such modifications as may be prescribed, apply to the 
winding up of a co-operative society allowed to transact the business of an 
insurer under this section as if it were an insurance company; but save as here- 
inbefore provided, the Insurance Act, 1938, shall not apply to any such society.] 
{Substituted by Act XXVII of 1947.) 


LEG. REP. 

X Substituted, omitted and inserted by Act 


XXVTI of 1947. 
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109. A registering authority or the officer in charge of a police station 

_ X • L required by a person who alleges that he 

cuUrsVvehkk’tvoWed entitled to claim compensation in respect of an 
in accident. accident arising out of the use of a motor vehicle, 

or if so required by an insurer against whom a claim 
'has been made in respect of any motor vehicle, furnish to that person or to that 
insurer, as the case may be, on payment of the prescribed fee any information 
at the disposal of the said authority or the said police officer relating to the 
identification marks and other particulars of the vehicle and the name and 
address of the person who was using the vehicle at the time of the accident or 
was injured by it. 

110. A Provincial Government may, by notification in the official Gazette, 

, appoint a person or a body of persons to investigate 

sons° T taveSe* aS f accidents involving the death of or 
report on accidents. hodiiy injury to any person arising out of the use of 

motor vehicles and the extent to which their claims 
to compensation have been satisfied and to advise and assist such persons or 
their representatives in presenting their claims for compensation: 

Provided that nothing in this section shall confer on any such person or 
body of person the right to adjudicate in any way on the liability of the insurer 
or on the amount of damages to be awarded except at the express desire of the 
insurer concerned. 


111. (1) The Central Government may make 

Power to make rules. rules for the purpose of carrying into effect the pro- 
visions of this Chapter. 

(2) Without prejudice to the generality of the foregoing power, such 
rules may provide for — 

(a) the forms to be used for the purposes of this Chapter; 

(b) the making of applications for and the issue of certificates of in- 


surance ; 

(c) the issue of duplicates to replace certificates of insurance ^[mutilated, 
defaced] lost or destroyed; 

(d) the custody, production, cancellation and surrender of certificates of 
insurance ; 

(e) the records to be maintained by insurers of policies of insurance 
issued under this Chapter; 

(/) the identification by certificates or otherwise of persons or vehicles 
exempted from the provisions of this chapter; 

(g) the furnishing of information respecting policies of insurance by 
insurers ; 

(h) the carrying into effect of the provisions of section 108; 

(t) adapting the provisions of this Chapter to vehicles brought into 
British India by persons making only a temporary stay therein by applying 
those provisions with prescribed modifications; and 

(;) any other matter which is to be or may be prescribed. 


liEa. EEF. 

1 Inserted by Act XXVTL of 1947. 


Seo. 109. — This is as recommended by the 
McJtor Vehicles Insurance Committee and 
incorporates sec. 17 of the English Road 
Traffic Act, 1934. (Statement of Otjccts 
and lE^easons,) 

Sec. 110. — ^'‘This, as drafted, will enable 
Provincial Governments to take such action 
as they deem At to ascertain that the pur- 
poses of this part of the Act are bcixig gene- 


rally fulfilled. Judicious action under this 
clause would lead to insurers relying on an 
authority of this nature for an unbiased 
verdict as to the liability, and to a decrease 
in law suits. (Stateni^ent of Olfjects and 
JReasons . ) 

Select Committee Report. — have 
omitted this clause which gave power to set 
up machinery for assisting third parties in 
presenting claims. We have, however, in- 
serted in the rule-making clause adequate 
provision in place of th[e clause omitted”* 
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CHAPTER IX. 

Offences^ Penalities and Procedure. 

112. Whoever contravenes any provision of this Act or of any rule made 
General provision for hereunder shaU, if no other penalty is provided for 
punishment of offences. offence, be punishable with fine which may extend 

to twenty rupees, or, if having been previously con- 
victed of any offence under this Act he is again convicted of an offence under 
this Act, with fine which may extend to one hundred rupees. 


Sec. 112: Crimes Incident to Operation. 
—Where the legislature has power to prohi- 
bit the operation of motor -vehicles on ♦he 
highways, the prohibition is ger erallv en- 
forced by providing for fines or other puni- 
shment to be imposed upon a violation of 
the reflations properly established. Laws 
regulating the use of automobiles are gene- 
lallv entorced, amonc^ othei methois, by 
ma^g it an offence to operate a motor 
vehicle faster than at designated rates of 
speed (sec. 115), or without comping -with 
the registration laws, and by providing that 
whoever operates a motor vehicle while in 
an intoxicated condition shall be liable to 
punishment (sec. 117.) So also, if a person 
imows that an accident has occurred through 
Ms operation of an automobile, it shaU 
amount to an offence if he leaves the place 
of accident without stopping and giving his 
name, residence, inelndlng street and house 
number, and operator’s licence number to the 
injured party, or for a police officer (see 
nee. 88). As part of the penalty for violating 
the provisions of the statutes and ordinances 
reflating the speed and operation of auto- 
injured party, or to a police officer ( see 
suspension of the right to run the machine 
for a given period (see. 17). For absence of 
name-plate on the car only the owner can be 
convicted, not the person who from time to 
time may have the use of the car. 7 Pat.L. 
T. 542=97 I.C. 48=1926 P. 446. Separate 
sentences cannot be passed under sec. 5 of 
the Motor Vehicles Act (1914) and see. 337 
•of the Indin Penal Code, for they are the 
same offences. 1931 M.W.N. 397. It is not 
sufficient to absolve drivers of motor vehi- 
cles from the consequences of rash driving 
merely to show that the person to whom or 
to whose property they have caused injury 
was himself negligent. 133 I.C. 601=1931 
A.L.J. 770=1931 A. 708. Driver proved to 
have been under the mfluence of liqf r — 
Collision as the result of rash ^driving-- 
Separate offences— Separate conviction valid. 
30 Bom.L.R. 636=1928 B. 231=1121.0.101. 
Reckless driving — ^Endorsement of particu- 
lars of conviction on the licence. See 5 Or. 
R 247. Sec. 5 of the old Act has not speca- 
ffed the definition of recMess and negligent 
driving. Where there is nothicig to sh^ 
that at the time complained of, the traffic 
on the road was such that the speed at winch 
the accused was driving the motor veMcle 
can be considered to be either negligent or 
reckless, a conviction under sec. 5 ca^ot 
be • sustained . 173 I.O. 860—1938 P. .^68. 
An error of judgment alone is not pffieient 
to convict a ^man. There must be criminal 

G.aM.— 481 


negligence” which means ^‘gross or culpable 
neglect or failure to exercise reasonable 
and proper care”. 59 0. 113=36 C.W.N. 246 
(2) =1932 C. 461, The accused was driving 
on a wrong side of the road at a sharp cor- 
ner entering into a thoroughfare of consi- 
derable traffic with the result that he came 
into collision with a motor bicycle, the side- 
ear of which was damaged. It was due to 
the presence of mind of the person who 
was riding the motor bicycle that no fur- 
ther damage occurred. Held, that an offence 
under sec. 279, Pen^ Code, was committed. 
The offence of the accused was more serious 
than that contemplated by sec. 5 of Act VIII 
of 1914. That section refers to a person who 
is driving a car in a manner which would in 
ordinary circumstances be proper, but owing 
to the fecial condition of the road at the 
time he is riding on it, is improper, 84 I.C. 
253=16 S.LJB1. 147=26 Cr.L.J. 253=1921 
Sind 97. The words in sec. 112 of the Motor 
Vehicles Act "convicted of any offence i nder 
this Act” mean only convicted of an offen.’e 
under the present Act and does not include 
convictions under the old Act of 1914 and 
so the latter cannot be taken into considera- 
tion in fixing the fine payable. 16 
Luck. 644=1941 O.W.N. 351=1941 Oudh 
250. Where the registered ovmer of a 
motor lorry for private use suffers his dri- 
ver to carry goods of another person for 
hire, he is guilty under R. 138 of the Motor 
Vehicles Bffies which is punishable under 
sec. 112 of the Motor Vehicles Act. 52 L. 
W. 948=1941 M. 352= (1941) 1 M.L.J. 470. 

Summons under tbdb Aot is to be in thb 

FORM PRESCRIBED UNDER SEC. 68, CR.P. CODIL 

— The procedure of issuing summonses by 
the Magisterial Courts purporting to charge 
motorists, owners or drivers of offences under 
the Act withont giving the slightest particu- 
lars of the offence alleged is not justified 
by law. Sec. 68, Or. P. Code, incorporates 
the form of summons, which is a statutory 
form, contained in Sch. 5 to the Code, which 
summons is to be issued to accused Arsons. 
108 I.C. 230=26 A.LX 331=29 Cr.LuI. 357 
=1928 A. 261. The practice of issuing 
summons under sec. 16 of the Motor Vehi- 
cles Act (1914) charging the accused merely 
with an offence under that section without 
indicating the nature of the charge against 
him, should be condemned. Where such a 
summons was issued to the accused and the 
ease itself was taken up before the date fixed 
and the accused was not granted -time 
to produce his defence, his conviction is not 
legal and is liable to be set aside. I.L.K. 
‘(1940) Lah, 678=1941 L, 114, 



The Civil Court Manual (Imperial Acts). 


[S. 1 12 


384‘i 


Charge, form of. — ^Whewe ih© offone© 
with which accused was charged was really 
one under sec. 5 of the Act of 1914, but the 
charge mentioned secs. 36 and 3 7 and full'^ 
Stated the facts and the offence he was ab 
leged to have committed, held, that as the 
accused knew the charge he had to meet, the 
mistake in the number of the sections could 
not be said to have prejudiced the accused, 
69 0. 113=36 C.W.N. 246 (2) =1932 C. 461. 
Prosecutions for motoring offences should be 
lodged promptly; otherwise the motorist may 
be unable to recollect as to what happened 
and to give his own explanation. 1939 A. 
M.L.J. 94. 

Evtobwce AiTD Proof. — See (1942) 2 MX. 
J. 629 cited under see. 78, The Courts mU 
lake judicial notice of facts which are com- 
monly and generally known with reference 
to automobres, such as the fact that their 
use as vehicles for travelling is comparative- 
ly recent, that they make an unusual noise, 
and can be and usually are made to travel 
on public highways at a speed many times 
greater than that of ordinary vehicles drawn 
by animals, and that many of them can be 
operated at the rate of at least forty miles 
an hour. Certain facts concerning automo- 
biles will be presumed in the absence of evi- 
dence to the contrary. Thus a person using 
a public highway with his automobile will be 
presumed to have registered and to have ob- 
tained a licence for his machine. Certain 
other facts must be directly proved, such as 
negligence on the part of a person opearting 
an automobile, and the burden of proof is 
on the person alleging that he has sustained 
an injury from such negligence. Sin e it 
is not negligence per se to use an automo- 
bile on a public highway, and since damage 
alone will never support an action for neg- 
ligence, there is no presumption .as to the 
negligence of a driver of an automobile 
arising from the mere fact ^ that WhUe it 
was being operated on a public street it col- 
lided with another vehicle or a pedestrian, 
and proof of such fact alone does not make 
out a prima facie case of negligence. The 
eommon law rule in this respect may be 
chaned by statute, which may expressly 
provide that where any person suffers loss 
or damage by reason of a motoi vehicle on 
a highway, the burden of proof shall be on 
the ownei or driver. 

Burden op proof. — ^Apart from e:^ress 
statutory provision, a plaintiff claiming 
damages for personal injury in a running 
down case wou’d have to prove tlrot he was 
injured, that h^s injury was' due' tie the 
defendant’s fault and The fact and extent 
of his loss and damage; hence unless he 
succeeds in establishing all these matters^ he 
fall. It may be by virtue of a statute, 
^e^d only establish the first and the third 
ie., that he was injured by the 
def'endlant and the extent of his damages. 
It he feataTfiishes those two matters, the onus 

' removed *f rom him and it is then for the 
delehdant to establish to the reasonable 
satisfaction of rtie '‘Comrt or jury, that the 
loss, damage or injury did not arise through 


the negligence or improper conduct of him- 
self or his servants. This the defendant 
may do in various ways, as for instance by 
satisfactory proof of a latent defect, or by 
proof that the plaintiff was the author of his 
own injury; or by proof that the circum- 
stances were such that neither party was to 
blame because neither party coifid avoid the 
other. But the onus placed on the defen- 
dant is not in law a shifting or transitoiy 
onus. It remains on the defendant until the 
very end of the case when the question m st 
be determined whether or not the defendant 
has sufBleiently shown that he did not in fact 
cause the accident by bis negligence. If, on 
the whole of the evidence, the defendant 
establishes this to the satisfaction of the 
jury, he will be entitled to judgment; if 
however the issue is left in doubt or the evi- 
dence is balanced, even then defendant wJl 
be held liable in viitue of the statutory 
onus, whfeieas in that event but for the 
statute the plaintiff would fail, because but 
for the statute the onus would be on tim, 
A fortiori the defendant will be held lia- 
ble, if the evidence actually establishes his 
negligence. 1932 A.C. 690=139 I.C. 663= 
1932 P.C. 246 (P.O.) (Case under Manitoba 
Motor Vehicles Act). See also (1942) 2 

M.L.J. 629=1943 Mad. 61. 

Sentence. — ^It is inequitable to exact from 
a person the enhanced fine under sec. 112 
unless he has suffered a first conviction 
and after that conviction he has again of- 
fended. 44 P.L.B. 101=A.I.B. 1942 Lah. 
125. 

Bombay Motor Vehicles Pules (1940), 
B. 93 (2) AND (4).— Sub-r. (2) of r. 93 of 
the Bombay Motor Vehicles Buies lays 
down unconditionally the number of per- 
sons that may be carried in a goods vehi- 
cle; this provision applies not onlv when 
the goods vehicle is loaded with goods but 
also even when it does not happen to carry 
any goods. This is clear from sub-r. (4) 
which contemplates a goods vehicle being 
used for carrying persons when it is not 
loaded with goods at all. Where the driver 
of a motor lorry used as a goods vehicle 
carries more than six persons in it without 
a permit though the vehicle is not loaded 
with goods at the time, he is guilty of a 
breach of r. 93 (2) of the Bombay jSdotor 
Vehicles Buies, and is liable to conviction 
under sec. 112. 44 Bom.L.B. 225=A.I.B. 

1942 Bom. 184. 

Madras Motor Vehicles Bules, B. 138. 
— ^Where the registered owner of a motor 
lorry for private use suffers his driver to 
carry goods of another person for hire, he 
is unquestionably guilty of an offence under 
r. 138 of the Motor Venhicles Buies which 
is punishable under sec. 112 of the Act. 
52 L.W. 948=A.I.B. 1941 Mad. 352= 
(1941) 1 470. 

And B. P. Motor Vehicles Rules ^1'340), 
Br. 2 (g) and 79 (viH), — B. 2 (g) of the 
Motor Vehicles Buies merely means that 
the word ‘Magistrate’ means a stipendiary 
Magistrate where this word is used in the 
rules. The mere fact that a person was 
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Offences 

cences. 


relating to li- 


113. Whoever wilfully disobeys any direction lawfully given by any per- 

son or authority empowered under this Act to give 
obs°™ction"^d ?efusaf d:’ direction, or obstracts any person or authority in 

information. discharge of any functions which such person or 

authority is required or empowered under this Act to 
discharge, or, being required by or under this Act to supply any information, 
withholds such information or gives information which he knows to be false or 
which he does not believe to be true, shall, if no other penalty is provided for 
the offence, be punishable with fine which may extend to two hundred rupees. 

114. Whoever, being disqualified under this Act for holding or obtaining 
a licence, drives a motor vehicle in a public place or 
applies for or obtains a licence or, not being entitled 
to have a licence issued to him free of endorsement, 

applies for or obtains a licence without disclosing the endorsements made on a 
licence previously held by him or, being disqualified under this Act for holding 
or obtaining a licence, uses in British India a licence sudi as is referred to in 
sub-section (2) of section 9, shall be punishable with imprisonment for a term 
which may extend to three months, or with fine which may extend to two hun- 
dred and fifty rupees, or with both, and any licence so obtained by him shall be 
of no effect. 

115. (C/. Eng. Act, section 11.) (1) Whoever drives a motor vehicle in 
Driving at excessive contravention of section 71 shall be punishable with 

speed. fine which may extend to one hundred rupees. 

(2) Whoever causes any person who is employed by him or is subject to 
his control in driving to drive a motor vehicle in contravention of section 71 
shall be punishable with fine which may extend to two hundred rupees. 


charged with certain acts made offences by 
r. 79 (vii^ is no reason for holJing that 
the Magistrate trying the case must be ‘juch 
a Magistrate as is defined in the rules and 
that an Honorary Special Magistrate’ is in- 
competent to try it. 1941 O.W.N. 193 (1; 
=AJ.R. 1941 Oudh 266. 

Sec. 115: Select Committee Report. — 
(Old cl. 115). — ^We have omitted this clause 
penalising careless driving. We consi 'ei 
its terms too wide and we regard as mis- 
guided the attempt to instil road-courtesy 
by coercion. 

[See notes under see. 71, ^upia | While 
a speed of eighteen or twenty miles an 
hour in a sparsely settled portion of a city 
may not be negligence, and a motoiman may 
assume that automobiles preceding him and 
travelling in the same direction will not 
pass on to the tracks without precautions tt» 
ascertain whether a ear is approaching, yct 
similai conduct in a densely populated and 
busy portion of a city would be indefensi- 
ble. 

Homicide. — One who wilfully or^ negli- 
gently drives automobile on a public street 
at a prohibited rate of speed or in a man 
ner expressly forbidden by statute, and there- 
by causes the death of another, may be 
guilty of homicide; and this is true ^ al- 
though the person who is recklessly driving 
the machine uses, as soon as he sees a pedf‘s- 
trian in danger, every effort to avoid in- 
juring him, provided that the operator's 
piioi recklessness was responsible for his 
inability to control the car and prevent the 
accident which resulted in the death of 


the pedestrian. With reference to the res- 
pons bility for a homicide so caused, 
it may be stated that the owner of an auto- 
mobile, who is in occupation thereof at th^^ 
time of a collision, is not responsible crimi- 
nally where it is operated by a drirer over 
whom he has only general control, and 
where he could have done nothing to prevent 
1 oil sion. (Ame. Bui. Case-lav)). 

Evidejtce op Speed. — An adult person of 
leasonable intelligence and ordinary e^c- 
rience in life is presumed to be capable, 
without proof of further qualification, to 
express an opinion as to how fast an auto- 
mobile which came under his observation 
was going at a particular time, and the 
Courts have Mberally admitted as evidence 
of speed the opinions of witnesses who ac- 
tually saw the maghine in motion at the 
time in question; and the force of such evi- 
dence does not appear materially to ba weak- 
ened by vague ee^ressions such that the 
automobile was "going like an express train^* 
or that it went "very fast” the rate there 
after being "estimated as being twenty- 
five or thirtv miles an hour”. (Ame. Bui. 
Casedaw.) When the speed of a motor vehi- 
cle is described by such general express ons 
as that it went a good deal faster than 
horse trot”, it went "pretty fast”, — it nas 
been <lecided that excessive speed is not 
proved, especially where the machine in ques 
tion actually ran but little more than its 
length after str'k*ng a pe'^estrian. (THd.) 

Sec. 116. — ^^‘This is at present only an of- 
fence against provincial roles with the 
penalty specified in sec. 16 of the Indian 
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(3) No person shall be convicted of an offence punishable under sub- 
section (1) solely on the evidence of one witness to the effect that in the opinion 
of the witness such person was driving at a speed which was unlawful, unless 
that opinion is shown to be based on an estimate obtained by the use of some 
mechanical timing device. 

(4) The publication of a time table under which, or the giving of any 
direction that, any journey or part of a journey is to be completed within a 
Specified time shall, if in the opinion of Ae Court it is not practicable in the 
circumstances of the case for that journey or part of a journey to be completed 
in the specified time without infringing the provisions of section 71, be prima 
facie evidence that the person who published the time table or gave the direc- 
tion has committed an offence punishable under sub-section (2) , 

116. (C/. Eng. Act, section 15. ) Whoever drives a motor vehicle at a speed 

or in a manner which is dangerous to the public, 
having regard to all the circumstances of the case 
including the nature, condition and use of the place 
where the vehicle is driven and the amount of traffic which actually is at the 


Driving recklessly 
dangerously. 


Motor Vehicles Act, 1914, and possible sus- 
pension of the licence under sec. 18. The 
offence is one which should be penalised 
heavily and be accompanied by disqualiff- 
cation (suspension of licence). This has 
been provided for in sec. 17 (5). It has 
also been made cognisable, but the pro- 
viso has been added to see. 128 to prevent 
undue detention of an accused person in. 
custody”. (Statement of Objects and 
Beasons.) 

Select Committee Beport. — have 
extended the scope of the clause by omit- 
ting the words Hn a public plaee^ We 
consider that dangerous driving anywhere 
should be punishable. We have also omit- 
ted the word ^recklessly’, with the inten- 
tion of confining the clause to the clear 
case where danger is or is likely to ^ be 
caused to the public. We have provided 
here and in other offences where an en- 
hanced penalty is provided for^ a ' subsequ- 
ent conviction that that conviction must be 
within three years of a previous conviction”. 

Beckless driving — ^Facts to be proved. 
— Sec. 5 of the old Motor Vehicles Act, 
1914, has not specified the definition of 
reckless and negligent driving. Where there 
is nothing to show that at the time com- 
plained of, the traffic on the road was such 
that the speed at which the accused was driv- 
ing the motor vehicle can be considered 
to be either negligent or reckless, a con- 
viction cannot be sustained. 173 I.C. 860 
:=39 CrJL.J. 382=A.I.B. 1938 Pat. 268. 

Offence under sec. 5 op the Act of 
1914 AND OFFENCE UNDER SEC. 279, I. P. 
CJODE— Distinction between. — Ter Baguley, 
J. — Sec. 5, Motor Vehicles Act (1914), deals 
with reckless driving dangerous to the pub- 
lic having regard to all the circumstances 
of the case. Sec. 279, Penal Code, refers 
to driving in a manner so rash or negli- 
gent as to endanger human life or to be 
likely to cause hurt or injury to any other 
person. The difference between these two 
sections seems to be. this. A man may 
drive a motor vehicle in a manner danger- 
ous to the public, even if there is no per- 


son actually on the spot to be endangered, 
the public being regarded as some kind of 
an all-pervading presence which may rea- 
sonably be expected to be at the place at 
the time. For instance, if a man drives 
out of a side-road and dashes across a main 
road into another side-road at sixty miles 
an hour he may not endanger any person 
at all because there happened at the moment 
to be nobody there to be endangered, but 
he is certainly driving in a manner 'danger- 
ous to the public’ having regard to the 
amount of traffic which may reasonably 
be expected to be there. Still his offence 
cannot come under sec. 279, Penal Code, 
because there is not '^any other person” woo 
is likely to be hurt. For an offence under 
sec. 279, Penal Code, there must definitely 
be some other person to be endangered. 
So, if in driving across the main road in 
this manner some passer-by only saves his 
life by a wild leap to safety, then the dri- 
ver of the vehicle is driving in a manner so 
rash and negligent as at least to be likely 
to cause hurt to that person who only saved 
his life by his agility, and an offence under 
sec. 279, Penal Code, has been committed. 
175 I.C. 639=39 Or.L.J. 642=A.I.B. 1938 
Bang. 161. 

Arrest op offender — ^Legality. — For 
the commission of an offence under the 
Motor Vehicles Act a person cannot be ar- 
rested. The power of arrest given under 
sec. 57, Cr. P. Code, will also be of no 
avail unless and until such offender fails 
to give his correct name and address. A. 
I,E. 1938 Bang. 161. 

Secs. 116 and 117: Beckless and dan- 
gerous DRIVING — Illustrative Cases 
UNDER THE OLD ACT. — ^Driving an _ automo- 
bile along a thickly populated city at jk 
speed in excess of that permitted hy law is 
usually sufficient evidence of negligence 
when the action is against the operator of 
an automobile for damages S''‘'Stained in a 
collision with the ma'^hiue. While running 
at night an automobile should carry proi^er 
lights, SO that others may see it, and to en- 
able its operator, in connection with such 
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time or which might r^sonably be expected to be in the place, shall be punish- 
able on a first conviction for the offence with imprisonment for a term which 

may extend to six months, or with fine which may extend to five hundred 

rupees, and for a subsequent offence if committed within three years of the 
commission of a previous similar offence with imprisonment for a term which 

may extend to two years, or with fine which may extend to one tho ii <;and 

rupees, or with both- 


Other means of illumination as may be 
available, to see far enough ahead to do 
whatever ordinary care may demand in or ’or 
to avoid a collision with any other vehicle. 
The statutes require the display of Ugii^s 
on automobiles. Bunning at night without 
proper lights, in violation of the statutoi v’ 
requirements, is ev^ence of negligence, ind 
such disregard of the safety; of others may, 
independently of the provisions of any sta- 
tute, amount to negligence at common law. 
Since it is the duty of the operator of an 
automobile to g ve reasonable warning of 
his approach, his sdent approach behind 
a horse-drawn vehicle and failme to sound 
Ms horn may amount to negligence, but the 
blowing of a horn or whistle, or the ring- 
ing of a bell or gong without any attempt 
to moderate the speed, will not be a suffici- 
ent compliance with the duty of care im- 
posed upon the operators of automobiles if 
the circumstances demand that the speed 
should be slackened or the machine stopped, 
and if such a course is practicable. Noises 
which are incident to the normal operation 
of motor vehicles are not themselves e’^’i- 
d«»^ce of negligence, and if a horse is frigh- 
te^ed hy ordinary noises such as are usually 
made when an automobile is propelled at 
the legal speed, there ordinarily can be no re- 
covery for injuries which may result. Apart 
from the provisions of any statute it seems 
to be the duty of the operator of an auto- 
mobile, wi'ei he begins to ^^crank up” i 
noisy machine, to keep a watchful eye on 
horses standing near by, and if they mani- 
fest symptoms of fright, to stop at once 
until they can be removed. Automobiles, 
in ihe absence of any special statutoiy 
directions are governed by the same rules 
of the road as appl/ to the management 
of other vehicles using the highway. By 
these rul««, it is the duty of a traveller to 
avoid collision with those whom he meets and 
to yield way enough for others to pass in 
safety. A driver disfegar<^inq the rules of 
the road and choosing to go on the wrong 
side of the street on account of an obstruc 
tion on the other si'^e, is bounl to exercise 
greater care to avoid acci^^ent than is nor- 
mally required of one proceeding on the 
right si^’e of the street. The mere 
of deviatinq from the line of tragic does 
not necessarily amount to rashly or negii 
gently or recklessly or da^^gerously driving. 
28 BomL.R 1066=97 I.C. 973=1926 B. 
564. See also 173 I.C. 860=1938 P. 268. 
The law or usa^e of the road is not the cri- 
terion of negii gen'^e. The test is whether 

the accident could have been avoided by fl o 
accused if he had exercised that care and 
diligence which ordinarily cautious persons 


using the road in similar circumstances would 
have done. 30 N.L.R. 317=148 I.C. 541= 
35 Cr.Li.J. 696=1934 N. 65. The person 
in charge of the car, though he may not 
be the owner, to whose orders the driver 
is in fact submitting at the time of the ac- 
cident 01 immediately iheieHlter is an ena- 
ble to this section. 108 I.C. 230=26 A.L. 
J. 331=29 Cr.L.J. 357=1923 A. 261. Where 
there was no evidence to show that the dri- 
ver of a motor ve’iicle knew that an acci- 
dent had as a mattei of fact taken place 
or had leison to so believe, his failure to 
stop his ve'^icle cannot amount to an offence. 
1938 P. 268. Where two automohiles are 
travelling in the same direction, the one 
ahead has the superior right and may main- 
tain its position in the centre of the high- 
way, if there is sufficient space on its 
left to enable the machine approaching from 
Its rear safely and conveniently to pass. If 
there is not room for passage then it must, 
upon request or equivalent notice, if prac- 
ticable and safe, turn aside so as to leave 
sufficient room, and if at the moment this 
is not possible, it becomes the duty of the 
rear car to wait until a place is reached whore 
it may be done. Two cars were going 
under 15 miles per hour along the road from 
South to North, and while another ear came 
in the opposite direction from North to 
South, G*s baby car, passed the two cars 
going towards the North. G was going 
about 25 miles per hour. The road was 
at the place 40 to 50 feet wide and w'>uld 
give ample room for 4 cars to pass abreast 
with any amount of room to spare. There 
was no traffic of any kind on the road at 
the time except the 4 cars. G was not 
shown to be over the wrong si'^e of the 

road. Eeld, that there woul i be ample 

room for a very small car like that of G 
to pass without trenching on the right hand 
side of the road. Even if he did go slightl} 
over the middle line the car coming in tne 
opposite direction had 20 feet in which to 
swing to its left. G*s driving could not 

therefore be assumed to be reckless or neg- 

ligent; an estimate speed of 25 mile per 
hour could not be regarded as anything out 
of the ordinary, on that road. 115 I.C. 
900=30 Cr.L.J. 539=1929 B. 14. A motor 
driver is bound not to drive in a manner 
which V onld be dangerous to the public. 
In determining whether the manner of driv- 
ing was dangerous to the public or not re- 
gard must be had to all the circumstances 
of the case and the amount of traffic which 
actually was at the time in the place. 97 
I.C. 973=28 BomL.E. 1063=27 Cr.L.J. 

1213=1926 Bom. 564. Where the accused 
saw anoher ear approaching him on its pro- 
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117. Whoever while driving or attempting to drive a motor vehicle is under 
Driving while under the the influence of drink or a drug to such an extent as 

mil en^c of drink or to be incapable of exercising proper control over the 

vehicle, shall be punishable for a first offence with 
imprisonment for a term which may extend to three months, or with fine which 
may extend to five hundred rupees, or with both, and for a subsequent offence 
if committed within three years of the commission of a previous similar offence 
with imprisonment for a term which may extend to two years, or with fine 
which may extend to one thousand rupees, or with both. 

118. Whoever drives a motor vehicle in any public place when he is to his 
Driving when mentally knowledge suffering from any disease or disability 

or physically unfit to calculated to cause his driving of the vehicle to be a 
drive, source of danger to the public, shall be punishable 

for a first offence with fine which may extend to two hundred rupees and for a 
second or subsequent offence with fine which may extend to five hundred 
rupees. 

119. Whoever abets the commission of an offence 
under section 116, 117 or 118, shall be punishable 
with the punishment provided for the offence. 

120. Whoever without the written consent of the Provincial Government 


ment of certain ff c 


per side of the road and where he ought 
to Fave drawn in behind the water-cart pas 
sing in the same direction as the accused and 
not have attempted to force his way past 
it in front of the coming ear, held, that 
such conduct on the part of the accused 
came withm the purview of old sec. 5 and 
that the conviction was proper. 23 A.L.J. 
790=26 Or.L.J*. 1254=1925 A. 798. Since 
an automobile is not inherently a dangerous 
machine, in the absence of statute the law 
does not impose on the owner or operator 
of an automobile the duty of chaining it 
to a post or otherwise fastening it so as to 
make it impossible for persons tampering 
with the machine to start it; but statutes 
and rules generally provide that ever> 
motor vehicle shall be equipped with a lock, 
key 01 other device to prevent it from be 
ing set in motion by unauthorised persons 
while standing unattended in any highway, 
park or othei public place. Apart from the 
requiremet of rules of this character it is 
not negligence to leave an automobile m- 
attended for a reasonable time in the street, 
after disconnecting the power from the ba<‘ 
teries and setting the brakes. 

Acts dnper stress op sudden danger.— 
The general principles which require one to 
act in such a manner as to avoid injury to 
himself 01 others, and to take those steps 
to avoid accidents which would be taken by 
a reasnoably prudent person under like cir- 
cumstances, are not enforced in all their 
riffour in sit ’'ations of sudden danger 
This IS in recognition of the fallibility of 
human nature in sudden crises and the 
greater probability of errors of Judgment 
occurring where a danger is imminent, and 
wheTe a person is compelled instantly, with- 
out delaying for deliberation, to adopt some 
course of conduct to avoid injury. The 
frequent use of automobiles on public high- 
ways contimi^Ily gives rise to situations 
which involve sudden danger, where one or 


more persons, without an instant^s dela^ , 
must determine on and adopt a mode of 
proceeding which will minimize the chanct 
of collision and injury to themselves ‘ind 
others. Frequently a pedestrian may be 
eomuelled to act quickly when he suddenly 
sees an automobile approaching, and if he 
decides that be has sufficient time to escape 
in a given direction he will not necessarily 
be held to be guilty of contributory negli 
gence, although his judgment is shown to 
haye been erroneous and in consequence he 
is run dovm and injured. But where a 
pedestrian delibertely attempts to crca=! lu 
front of an approaching car, knowino that 
his chances of getting over to the other side 
in safety are about evenly balanced he mav 
be charged with having assumed th-^* risk ot 
injury and may be ^ilty of contiibutorv 
negligence. However, the driver of an auto 
mobile may be found to be negligent in 
turning from side to side, instead of stop- 
ping the machine to avoid hitting a pedes 
trian, who, warned by a signal of the ap 
proach of the car, has become confused and 
IS dodging back and for+-^ to avo ^ b n u 
hit, and the pedestrian will not necessarily 
bo chaiged with contributory negligence 
(Ame. B%tl, Case-law.) 

Becs. 117 AND 118. — ^Tt is obviously iic 
eessary that persons who become temporari 
ly unfit, eg., through a broken arm, extreme 
fatigue or illness should be barrel from 
driving, and in case of accident from plea J 
ing temporary unfitness as the cause of fhc 
accident”. (Statement of Objects and Bea 
sons.) 

Select Committee Eeport. — ^We have 
omitted the words, 'or likely to suffer^, and 
the reference to 'mental disability^ They 
are dangerously wide and difficult of rea 
sonable interpretation”. 

Seo. 120: Use of H-^ghway for Baoes 
and Speed Contests. — ^Highways are con 
structed for public travel, and their exclu- 
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Racing and trials of O'" in a race or trial of speed 

speed. between motor vehicles m any public place shall be 

punishable with imprisonment for a term which may 
extend to one month, or with fine which may extend to three hundred rupees, 
or with both, 

121 . Any person who drives or causes or allows to be driven in any public 

Using vehicle in unsafe of or 

condition. place a motor vehicle or trailer while the vehicle or 


could have discovered by the exercise of ordinary 
care and which is calculated to render the driving of the vehicle a source of 
danger to persons and vehicles using such place, shall be punishable with fine 
which may extend to two hundred and fifty rupees or, if as a result of such 
defect an accident is caused causing bodily injury or damage to property, with 
fine which may extend to five hundred rupees. 

122. Whoever, being an importer of or dealer in motor vehicles, sells or 
delivers or offers to sell or deliver a motor vehicle or 
trailer in such condition, that the use thereof in a 
public place would be in contravention of Chapter V 
or any rule made thereunder or alters the motor 
vehicle or trailer as to render its condition such 
that its use in a public place would be in Contravention of Chapter V or any 
rule made thereunder shall be punishable with fine which may extend to two 
hundred rupees: 

Provided that no person shall be convicted under this section if he proves 
that he had reasonable cause to believe that the vehicle would not be used in a 
public place until it had been put into a condition in which it might lawfully be 
so used. 


Sale of vehicle in or al- 
teration of vehicle to a 
condition contravening 
this Act. 


123. (Cf. Eng, Act, section 49.) (1) Whoever drives a motor vehicle or 

causes or allows a motor vehicle to be used or lets out 
Using vehicle without ^ rnotor vehicle for use in contravention of the pro- 
permit. visions of sub-section (1) of section 42 shall be 

punishable for a first offence with fine which may extend to five hundred rupees, 
and for a subsequent offence if committed within three years of the commis- 


sion of a previous similar offence with 
hundred rupees and may extend to one 

sive use cannot he lawfully granted, even 
temporarily, by a municipality to any indi- 
vidual or association for the purpose of 
holding races and speed contests. Such a 
use of the roads and streets of a commu- 
nity amounts to a nuisance at common law, 
and the operation on them of motor vehi- 
cles travelling at dangerous speeds is illegal, 
and constitutes gross negligence as to any 
person who may be iniured. Such a use of 
the public highways cannot be justified by 
the passage of an ordinance by the local 
authorities, and where a state law has toed 
a maximum rate of speed for motor vehicles 
which is necessarily exceeded in the races, 
the ordinance itself is wholly void, and may 
operate to make the municipality a partici- 
pator in the violation of the law, so that it 
may become liable in damages for injuries 
which persons may sustain during the ’«*aces. 

(Ame. JS'fd. Case-law.) 

Sec. 121 . — ^This provision usually appears 
in provincial rules. (Statement of Objects 
^md Reasons.) 

Selct CoMMiTossas Report. — The penalty 


a fine which shall not be less than one 
thousand rupees. 

has been reduced, but we have added a pro- 
vision for an enhanced penalty where bodily 
harm or damage to property actually occurs 
as a result of the offence. 

Sec. 122: Select committee EeI*oe’'. — 
^‘We have excluded from the scope of ihe 
clause the causal private seller of a vehicle 
and confined it to importers and dealers 
only. 

Seo. 123: Select Committee Report. — 
have reduced the penalty for a first- 
offence, and made a subsequent offence 
punishable with enhanced penalty only if 
committed within three years of a previous 
one. The more definite word 'drives^ has 
been substituted for %ses’ in the first line,” 

As to what constitutes the use of the 
car or permitting the use of the car, see 
55 L.W, 754=1943 Mad. 41= (1942') 2 M. 
LX 577. 

If a lorry is owned by two or more per- 
sons, each of them is the owner of the lorry 
and each of them would be liable un^er the 
strict wording of sec 123 (1) of the Act for 
an illegal act. Bnt it n undesirable to ex- 
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(2) Nothing in this section shall apply to the use of a motor vehicle in 
an emergency for the conveyance of persons suffering from sickness or injury 
or for the transport of materials for repair or of food or materials to relieve 
distress or of medical supplies for a like purpose: 

Provided that the person using the vehicle reports such use to the Re- 
gional Transport Authority within seven days. 

124. (C/. Eng. Act, section 3.) Whoever drives a motor vehicle or causes 

or allows a motor vehicle to be driven in contraven- 
, I>rivmg vehicle exceed- provisions of section 72 or of the condi- 

ing permissi e weig . permit issued thereunder, or in contra- 

vention of any prohibition or restriction imposed under section 74 shall be 
punishable for a first offence with fine which may extend to one hundred rupees, 
and for a second or subsequent offence with fine which may extend to five 
hundred rupees. 


act a fine fiom all the owners separately. 
44 P.L.R. 101=1942 Lah. 125. 

The driving of a transport vehicle on the 
public road without a licence or permit 
authoiising the use of that vehicle in that 
place contraver’es sec. 42 (1) of the Act; 
and whoever drives such a vehicle in a pub 
He place without such a permit is punisha- 
ble under sec. 123 (1) of the Act. That the 
permit is to be obtained by the owner 
makes no difference and a driver cannot es- 
cape liability for such driving on that 
ground. 54 L.W. 480=1941 Mad. 845= 
(19 a) 2 M.L.X 349. , 

The sanctioned carrying capacity of a ve 
hide is determined under the rules framea 
under sec. 68 of the Act and the responsibi 
lity of exceedino it exclusively belongs to 
the conductor; under Rr. 218 and 219, this 
duty devolves on the driver only in the ab- 
sence of the conductor. In the case of a 
driver of a vehicle who hoPs a permit in 
Form P. S. P., which contains no express 
condition for the use of the vehicle that 
its seating capacity shall not be exceeded, 
overloading is not a brea'^h of the conditions 
of the permit punishable un'^er sec. 123 (1) 
read with sec. 42 (1) of the Act, and the 
driver cannot therefore be convicted when 
there is a conductor on the vehicle. 56 L.W. 
72= a 943) M.WN. 60 (2) =1943 Mad. 283 
= ri9431 1 M.LX 130. See also 55 L.W. 
216=1942 M.W.N. 223=1941 M. 845= 
(1941) 2 M.L.J. 349. 

^ec. 42 (1) anpli'^s only to the owners ot 
transport vehicles but sec. 123 applies to 
any one who drives a motor vehicle 
causes or a’'lows a motor vehicle to be use I 
in contravention of the provisions of see. 42 
(1). Sec. 123 is clearly much wider than 
sec. 42 (p and a person who is responsible 
for charging increised faies commits an 
offence___undeT see. 123 (1), eiven though he 
is not th^:* owner of the vehicle in question. 
I.L.R. (1944) Nag. 173=1944 N.L..T. 29 = 
1944 Nag, 89. See also (1945) 2 M.L.J. 68. 
Using motor car for carrying newspapers 
from of&ce to E'^il^^ay station without per- 
mit under see. 42 (1) is*offenee. 56 L.W. 
320=1945 Mad. 440= (1945) 2 M.L.J. 68. 

Sec. 124:^ SeleCt Committee Report.— 
^^he alterations made are partly consequen- 
tial on the changes made by us in sec. 72. 


A reference to sec 74 has been inserted.^’ 

Use op Bridge's by heavy Motor Vehi- 
cles. — ^As a general rule, bridges are con- 
structed for ordinary use in an or inaiy 
manner, and not for an unusual or extra- 
ordinary use, either by crossing at great 
speed, or by the passing of vehicles of un- 
usual weight, and the duty imposed on pub- 
lic authorities to keep the local bridges in 
repair is properly performed by keeping a 
bridge in a reasonably safe condition for 
travel by the ordinary methods in vogue in 
the neighbourhood, and by the people who 
commonly use the bridge. (Ame, Buie, Ca^e- 
law ) . A person undertaking to use or tra- 
vel upon a bridge in an unusual or extra- 
ordinary manner, or with a traction engine 
or a very heavy veh’cle not suitable or a ’ap- 
ted for the public use in the transaction of 
usual and ordinary affairs of b’'siness, takes 
every possible risk of loss and damage up- 
on himself; and he can have no reme'^y for 
injuries sustained, although they are the 
direct result of defects and imperfections 
for which there would be a liability in case 
of injury to Individuals in the lawful and 
proper use of the highway. (Tbid,, 1171.) 
The proper test is not whether a traction 
engine or motor vehicle was of greater 
weight, and more dangerous, than or'^inary 
wagons and teams, but whether the bridge 
was at the time being put to an unusual 
use and method of travel involving extra- 
ordinary peril, or whether the cireumstanc-.s 
were such that a person of ort^inary pru- 
dence, in the exercise of or<^inary care in 
the situation, would reasonably apprehend 
and anticipate that it would be dangerous 
to go in such manner upon the bridge. 
Surely, no man would be instifi'=‘d in driving 
a heavily laden motor bus over a tempo ’^ary 
crude bridge on a small stieam made by vil 
lagers for the easy passage of workmen en- 
gaged in normal amcultural operations. 

Right to use Steam Rollers on High 
WAYS. — ^A municipality or a contractor act- 
ing under its anthority may lawfully use 
steam rollers or other machines operated 
steam, for the purpose of constructing^ or 
repairing streets and roads. Certain noises 
normally accompany the operation of a 
steam roller, and these do not of themselves 
constitute a nuisance on negligence, and 
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125 • Whoever drives a motor vehicle or causes or allows a motor vehicle 

Driving uninsured of Ae provisions of 

section 94 shall be punishable with imprisonment 
which may extend to three months, or with fine which may extend to five hun- 
dred rupees, or with both. 

126. Whoever takes and drives away any motor vehicle without having 

. either the consent of the owner thereof or other law- 

aud^ity without authority shall be punishable with imprisonment 

which may extend to three months, or with fine which 
may extend to five hundred rupees, or with both: 

Provided that no accused person shall be Convicted under this section if 
the Court is satisfied that the accused acted in the reasonable belief that he had 
lawful authority or in the reasonable belief that the owner would in the circum- 
stances of the case have given his consent if he had been asked therefor. 

127. Whoever otherwise than with lawful authority or reasonable excuse 

TT .1. • j -4. enters or mounts any stationary motor vehicle or 

ference with vehicle. tampers with the brake or any part of the mecha- 
nism of a motor vehicle shall be punishable with fine 

which may extend to one hundred rupees. 

128. (1) A police officer in uniform may arrest 

Power of arrest with- vithoul warrant any person who commits in his view 

but warrant. an offence punishable under section 116 or section 117 

or section 126: 

Provided that any person so arrested in connection with an offence 
punishable under section 117 shall be subjected to a medical examination by a 
registered medical practitioner within two hours of his arrest or shall then be 
released from custody. 

(2) A police officer in uniform may arrest without warrant — 

(a) any person who being required under the provisions of this Act to 
give his name and address refuses to do so, or gives a name or address which 
the police officer has reason to believe to be false, or 

(ft) any person concerned in an offence under this Act or reasonably 
suspected to have been so concerned, if the police officer has reason to believe 
that he will abscond or otherwise avoid the service of a summons. 

(3) A police officer arresting without warrant the driver of a motor 
vehicle shall, if the circumstances so require, 'take or cause to be taken any 
steps he may consider proper for the temporary disposal of the vehicle. 

129. (1) Any police officer authorised in this behalf or other person 


generally, there can be no recovery against 
a muni'^ipality for frightening a horse to 
death by negligently starting a ro ler and 
suddenly blowing off steam and smoke, since 
a claim for death from fright is generally 
consideied as being too speculative and too 
remote to furnish the basis of an action for 
damages in the absence of any direct in- 
jury. (2 Ame. 'Rule, Case-law, 1170). How- 
ever, if the engineer of a steam roller "ees 
the initial signs of fright and uneasiness in 
a horse, and, giving no heed to them, con- 
tinues the blowing of the whistle and the 
original cause of the fright until the horse 
breaks entirely amy from controlj liabiiitv 
for consequential injuries may ensue al- 
though the noises were usual and noimal, 
(Ibid,) 

Sec. 128 ( 2) has been introduced as much 
dif^eulty in encountered in getting offenders 
48a 


to comply with the summons served on them, 
(Statement of Objects and Reasons.) 

SEC. 128 (1): Select Committee Report. 
— have confined the power of arrest 
without warrant given by this sub-clause to 
Cases in which a police omcer sees an offence 
committed. Sub-cl. (2) has been omitted in 
consequence of the omission of clause 115. 
In sub-cl. (3) we have removed the power 
to arrest an offender who gives an address 
outside British India, and conjEined the 
power of arrest to cases in which there is 
an apprehension that the offender will not 
be available for trial,” 

Before sub-sec. (2) of sec. 128 applies, it 
is the duty of the prosecution to establish 
that the offending driver was required under 
the provisions of the Act to give his name 
and address. 197 I.O. 136=1941 L,ah. 422. 



3850 


The Civil Court Manual (Imperia Acts). 


[S, 129 -A 


authorised in this behalf by the Provincial Govera- 
Power of police officer msy, if he has reason to believe that any identi- 

tication mark carried on a motor vehicle or any 
licence, permit, certificate of registration, certificate of insurance or other docu- 
ment produced to him by the driver or person in charge of a motor vehicle is a 
false document within the meaning of section 464 of the Indian Penal Code, 
seize the mark or document and call upon the drriver or owner of the vehicle to 
account for his possession of or the presence in the vehicle of such mark or 
document. 

(2) Any police officer authorised in this behalf by the Provincial Govern- 
ment may, if he has reason to believe that the driver of a motor vehicle who is 
charged with any offence under this Act may abscond or otherwise avoid the 
service of a summons, seize any licence held by such driver and forward it to 
the Court taking cognizance of the offence, 

(3) A police officer seizing a licence under sub-section (2) shall give to 
the person surrendering the licence a temporary acknowledgment therefor and 
such acknowledgment shall authorise the holder to drive until the licence has 
been returned to him or the Court has otherwise ordered. 

^ [ 129-A . Any police officer authorized in this behalf or other person autho- 
Power to detain vehi- I'^zed in this behalf by the Provincial Government 
cles used without certi- may, if he has reason to believe that a motor vehicle 

ficate of registration or has been or is being used in contravention of the 
permit. provisions of sub-section (1) of section 22 or with- 

out the permit required by sub-section (1) of section 42 or in contravention of 
any condition of such permit relating to the route on which or the area in which 
or the purpose for which the vehicle may be used, seize and detain the vehicle, 
and for this purpose take or cause to be taken any steps he may consider proper 
for the temporary safe custody of the vehicle. ] 

130. (1) A Court taking cognizance of an offence under this Act may, 
^ r 1 4 : unless the offence is an offence specified in Part A of 

lary isposa o Fifth Schedule, state upon the summons to be 

served on the accused person that he — 

(a) may appear by pleader and not in person, or 

(&) may by a specified date prior to the hearing of the charge plead 
guilty to the Aarge by registered letter and remit to the Court such sum not 
exceeding twenty-five rupees as the Court may specify. 

(2) Where the offence dealt with in accordance with sub-section (1) is 
an offence specified in Part B .the Fifth Schedule, the accused person shall, if 
he pleads guilty to the charge, forward his licence to the Court with the letter 
containing his plea in order diat the conviction may be endorsed on the licence, 

(3) Where an accused person pleads guilty and remits the sum specified 
and has complied with the provisions of sub-section (2), no further proceedings 
in respect of the offence shall be taken against him, nor shall he be liable to be 
disqualified for holding or obtaining a licence by reason of his having pleaded 
guilty. 

131 . No person prosecuted for an offence punish- 
able under section 115 or section 116 shall be convicted 
unless — 


easea- 


Restriction 

viction. 


on con- 


LEa. REE. 

1 Inserted by Act XX of 1942. 


SEC. 130. — This provides for speedy ac 
tion in technical prosecutions. (Statement of 
Objects and Reasons.) 

* Report of Select Committee. — ^^The new 
enb-clanse inserted as sub-clause ( 2 ) is in- 


tended to secure the presentation of the dri- 
ving licence to enable the Court to record the 
endorsement which is required by the Fifth 
Schedule and cl, 19 (2), althoughgh the con- 
victed person is not himself required to 
attend Court.’^ 

Sec, 131. — ‘^This provision is reasonable 
in the interest of the motorist, to prevent 
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(a) he was warned at the time the offence was committed that the ques- 
tion of prosecuting him would be taken into consideration, or 
(b) within fourteen days from the commission of the offence, a notice 
specifying the nature of the offence and the time and place where it is alleged 
to have been committed was served on or sent by registered post to him or the 
person registered as the owner of the vehicle at the time of the commission of 
the offence, or 

(c) within twenty-eight days of the commission of the offence, a sum- 
mons for the offence was served on him: 

Provided that nothing in this section shall apply where the Court is satis- 
fied that — 


(а) the failure to serve the notice or summons referred to in this sub- 
section was due to the fact that neither the name and address of the accused nor 
the name and address of the registered owner of the vehicle could with reason- 
able diligence have been ascertained in time, or 

(б) such failure was brought about by the conduct of the accused. 

132. No Court inferior to that of a Presidency Magistrate or a Magistrate 
of the second class shall try any offence punishable 
under this Act or any rule made thereunder. 
CHAPTER X. 

Miscellaneous. 

133. (1) Every power to make rules given by 

this Act is subject to the condition of the rules being 
made after previous publication. 

(2) All rules made under this Act shall be published in the official Gazette 
and shall, unless some later date is appointed, come into force on the date of 
such publication. 

(3) All rules made under this Act by the Central Government or by any 
Provincial Government shall be laid for not less than fourteen days before the 
Central or Provincial Legislature, as the case may be, as soon as possible after 
they are made, and shall be subject to such modifications as the Legislature may 
make during the session in which they are so laid. 


Jurisdiction of Courts. 


Publication of and com- 
mencement of rules. 


him fiom being charged, after an unduly 
lenghty period, in connection with an alleg- 
ed offence the circumstances of which may 
no longer be easily remembered.^^ (State- 
nieiit of Objects a’^d Reasons.) 

t^bport op Select Committee. — “W e have 
nniiU-*<l th/a sub-clause which provided for 
a presumption that the provisions of the 
clause had been complied with until the con 
trary was prove 3.^^ 

Sec. 133 (3) : Select Committee Re- 
port. — have added a sub-clause requir- 
ing rules made under the Act to be sub- 
mitted to the Legislature concerned after 
they are made and have given to the Legi?'- 
lature power to modify them.” See Notes 
under sec. 112. 

Sec. 133: Cas^s xjndvr the old Act. — 
See 47 I.C. 444=27 P.R. (Cr.) 1918; 53 l.C. 
825=10 LW. 399. In respect of a motor 
cycle, if a breach of R. 40 of the rules fram- 
ed under the Act is alleged, the cycle should, 
if possible, be examined by a police officer 
with some knowledge of motor cycles, to 
see whether the silencer was defective. Irres- 
pective of the fact whether the ne'er is the 
owner of the motor cycle or not, it is an of- 
fence to ride a motor vehicle without a silen- 
cer. 1939 A.MX.J. 94. Before the new 


rules under the Motor Vehicles Act, 1939, 
came into operation, the old rules must be 
lead subject to the provisions of the Act of 
1939 after that Act has come into force. 
Under Rr. 4 (4) and 6 (2) of the Motor 
Vehicles Rules of 1930 read in the light of 
Fe s. 31 and 34 of the Act of 1939, a motor 
vehicle must be registerel afresh when its 
ownership is transferred, unless the vehicle 
in question has been destroyed or has be- 
come permanently incapable of use. The 
mere fact that it was not in use at the time 
when the ownership changed in not enough. 

45 C.W.N. 111. Car carrying mails and also 
passengers is not exempt from rules as to 
licence a’^d number of passengers to be car- 
ried in it. 29 Bom.L.R. 191=1927 Bom. 
150. Bombay B. 6 (1) (b) and Sche'^ula B 
— Ultra vires — Time limit of the certificate. 

46 B. 646=65 IC. 633=24 Bom.L.R. 50 = 
1922 B. 42. Observations on the va^ieness 
of the rules framed and the necessity for 
makiug them clear, and «iugfir®sr'^r»ci jn,c, i-o^he 
amendment of the rules. See 98 I.C. 847 
— 1926 Mad. 1084=53 M.L.J. 446. See al<so 
51 Mad. 504=1928 M. 364=55 M.L.J. 
320. As to evidence necessary in prosecu- 
tion under the Act and rules, see 7 Pat.L.T. 
542=97 I.C. 48=1926 Pat. 446. Rule IC 
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(a) — Non-lighting of car — ^Absent owner. 2u 
M.L.T. 331=53 I.O. 825. See also 1922 
Nag. 71. See. 16, Motor Vehicles Act 
(1914), has not any necessary ingreJient of 
rashness or negl'gen^e in it and B. 27, Motor 
Act Buies, merely lays down the rule of the 
road, breach of which need not necessarily 
involve rashness or negligence. Consequent- 
ly where rashness or negligence enters into 
the offence, the conviction under sec. 279, I. 
P. Code, is not only proper but more appro- 
priate. 136 I.O 571=1932 A. 69. The fact 
that an unlicensed pei=on was ch irge 1 wuh 
driving a motor car without a licence and 
pleaded guilty to that charge is not suffi- 
cient to justify a Court in convicting the 
motor driver of having allowed him to 
drive, where he was not specifically charged 
with that offence un6er Motor Vehicles Act. 
119 I.C. 536=30 Cr.L.J. 1077=1930 fSind 
64. Where the owner of a motor car was 
sentenced to a fine on his pleader admitting 
him to be “guilty” for not having given in- 
formation as to the death of a person by 
motor accident; held, (1) that there was no 
such offence as that for which the owner 
was convicted either under see. 16 (old Act) 
or under any other provision of the Act; 
(2) that the summons issued by the Magis- 
trate did not contain the necessaiy parti- 
culars and was invalid in law and conse- 
quently need not have been obeyed; (3) that 
the admission as to guilt by the pleader 
did not constitute an estoppel or admission 
preventing the person proceeded against 
from impugning the validity of the proceed- 
ings; (4) that the practice of persons sum- 
moned absenting themselves and pleading 
“gcilty” deserved con^’^emnation, and would 
really go in aggravation of an offence. Es- 
sentials of a valid summons pointed out. 26 
A.L.J. 331=108 IC. 230=1928 A. 261. 
Omission in a summons to specify the sec- 
tions of the Act, or rules made thereunder 
for breach of which a person was being pro- 
secuted is a serious defect. 1928 A. 492 
=50 A. 876=111 I.C. 127=29 Cr.L.J. 799. 
(Case-law discussed.) See also 13 Luck. 437 
=1937 O.W.N. 815=170 1.0. 476=1937 

Oudh 444; 1937 O.W.N. 283=13 Luck. 12G 
=166 I.C. 978. Sec. 16 (old Act) is a penal 
clause, and it is the duty of a Court issuing 
a summons to specify in it what particular 
rules the accused had contravened. The pro* 
cedure of issuing summonses by Magistrates 
purporting to charge motorists, owners or 
drivers of offences under the Act, without 
giving the slightest particulars of the offence 
charged, is not justified by law. A sum- 
mons not in the prescribed fotm may be dis- 
regarded, and pro eedin'^s thereon will be ii- 
vaUd. 150 I.O. 941=35 Cr.L.J. 1161 (2) 
=11 O.W.N. 828=1934 Oudh 370 (2). 

Where the accuse i was hauled before the 
Court on a summons under sec. 16 (old Act) 
in which he was not given notice of the 
charge, and was tried, convicted and senten- 
ced in one day without an opportunity be- 
mg given to him of meeting the prosecution 
case after the close of the prosecution evi- 
dence, the 6onviction and sentence are lia- 
ble to be set aside in revision. I.L.B. (1937) 


AU. 130=165 I.O. 716 (1)=1936 A.W.B. 
874=1936 A.L.J. 1011=1936 A. 761. The 
permit granted to the driver is only 
valid within the district of the Superinten- 
dent of Police and if it is driven into ano- 
ther district, it must be countersigned by 
the Superintendent of the latter district. 
151 LC. 727=35 CnL.!. 1400=36 Bom.L. 
B. 366=1934 B. 201. As to power of muni- 
cipalities to tax motor vehicles plying for 
hire, see 88 LC. 1045=41 C.L.J. 566=26 
Cr.L.J. 1269=1925 C. 1026. Suspension of 
a permit for an offence of overloading a 
motor cannot be permitted. 110 I.C. 803 
=29 Cr.LJ. 771=10 P.L.T. 429=1929 P. 
64. Taking petrol charges from a person 
who uses the accused’s motor lorry does not 
amount to hiring. The mere payment to the 
accused of the cost of petrol used while his 
lorry is at the disposal of the person so pjy- 
ing such charges is not payment for the use 
of the lorry. It is equivalent to mere re- 
placement in the petrol tank of the petrol 
used. The accused therefore cannot be con- 
victed of an offence of plying his lorry for 
hire, though he had no G Permit. 41 L.W. 
498=1935 M. 577=68 M.L.J. 481. See also 
I.L.B. (1939) Kar. 391=A.I.B. 1939 Sind 
85; 1938 Mad. 233=46 L.W. 959=1938 M. 
W.N. 30. “Plying for hire” means the act 
of soliciting custom. Where a person who 
owned a motor lorry purchased goods at one 
place and after transporting them to ano- 
ther place sold the goods there to their cus- 
tomers but it did not appear that he solicited 
custom at any time, the owner of the lorry 
was not liable to be convicted for breach of 
the Pun-^ab Motor Vehicles Plying for Hire 
Buies. 132 I.C. 702=1931 L. 569. See also 
1939 Sind 85. The expressioji “to ply for 
hire” ordinarily means to exhibit a vehicle 
in such a way as to invite those who may 
desire to do so to hire it or to travel in it 
on payment of the usual fares, and also to 
offer its use on payment to any member of 
.he public, thereby soliciting custom. The 
owner of a bus driving it on a private errana 
cannot therefore be .'aid to have been using 
it as a motor vehicle plying for hire. 32 
Bom.L.B. 337=1930 B. 161; 116 I.C. 885= 
30 Cr.L.J. 700=10 L. 505=1921 L. ^22. The 
owner of a lorry plying for hire without a 
renewal of registration or permit and with- 
out any directions painted on the body was 
charged and convicted under see. 16, Motor 
Vehicles Act. The rules alle^red to have 
been contravened were rules 78, 79 and 81, 
U. P. Motor BuPs, a-’d sec. 8 of the Motor 
Vehicles Act. The judgment did not con- 
tain a discussion of the Buies, and i< ap- 
peared from the judgment that the Magis- 
tiate had got confused vdth B. 16 and 

sec, 16 of the Act, and that the case pro- 
ceeded as though the accused was being 
charged with having contravened B. 16 of 
the IT. P. Motor Buies. The summons mere- 
ly informed the accused that he had to ap- 
pear and answer to a charge under sec. 16 
of the Act. Held, the proceedings were in- 
valid and must be set asi’^e. 150 I.C. 941 
=35 Cr.L.J. 1161 (2)=11 O.W.N. 828= 
1934 Oudh 370. Driver stopping motor bu'? 
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in front of a hotel to pick up pasengers from 
there, is loitering on the road and makes 
the driver guilty of an offence und^r JR. 22(» 
of the Rules. (1945) 2 M.L.J. 574=1946 

M. 175. 

Bombay Rules. — ^R. 21 of the Bombay 
Motor Vehicles Rules framed by the Local 
Government under see. 11 of the Motor 
Vehicles Act (1914) is not ultra vires of the 
Local Government. A notification issued 
by a District Magistrate un 'er E. 21, prohi- 
biting the driving on certain roads of ^ the 
District of, inter alia, any motor vehicle, 
public or private, the maximum weight of 
goods in which exceeds one and a half tons 
is a valid notification and a breach of it 
amounts to an offence. I.L.R. (1939) B. 19. 
40 Bom.L.E. 1099=1938 Bom. 506. 

Burma Rules. — ^Burma Motor Vehicles 
Rules — ^R. 24 (h) — Conductor, if in charge 
of the bus — Over loading — ^Who is to be 
charged. See 1942 Rang. *51 (2). 

Calcutta Rules. — Absent master is not 
criminally liable for fast driving where he 
had cautioned the driver not to exceed the 
regulation speed and to drive with due care 
and caution. 51 0. 948=28 C.W.N. 854= 
25 Cr.L.J*. 1209=1924 C. 985. See aUo 25 
C.W.N. 21=1921 C. 107. Before the new 
rules under the Motor Vehicles Act, 1939, 
came into into operation, the old rules must 
be read subject to the provisions of the Act 
of 1939 after that Act has come into force. 
Under Er. 4 (4) and 6 (2) of the Motor 
Vehicles Rules of 1930 read in the light of 
se^s. 31 and 34 of the Act of 1939, a Motor 
Vehicle must be registered afresh when its 
ownership is transferred, unless the Vehicle 
in question has been destroyed or has become 
permanently incapable of use. The mere 
fact that it was not in use at the time' when 
the o'wnsrship changed is not enough, 45 0. 
W. 111. 

C. P. Rules. — The rules framed by the 
Govemor-in-Council, Central Provinces, 
under the Motor Vehicles Act, do not pro 
prio vigore apply to the subject of any 
State, They become applicable by virtue 
of a reciprocity arrangement concluded in 
1930 with the Central Provinces States. 1939 

N. L.J. 355. 

(C. P. AND Berar, R. 70 — Standard rate 
OP FAEEvS — Variation — S a notion. — ^A 
variation in the standard rate of fares ori- 
ginally quoted and accepted by the R.T.A. 
requiries the sanction of the R.T.A. A var'a- 
tion of the rate is a variation of a condi- 
tion under R. 70 of the C. P. and Berar 
Motor Vehicles Rules, 1940. A refusal to 
sanction an application under R. 70, Motor 
Vehicles Rules, for a subsequent variation 
of conditions of a permit does not amount 
to such imposition of conditions of a per- 
mit as would afford grounds for an appeal. 
1943 N,L.J. 411. 

Madras Rules. — Though R. 30 (a) may 
be primarily intended to apply to motor 
vehicles which are used for the e^^ress pur- 
pose of letting for hire, ^et even if a motor 
Vehicle is used only once for such a purpose, 
then on that one occasion it is none the less 
let for hire even though the owner does not 


ordinarily use his lorry for the purposes of 
reward. The not taking out of a ‘G* per^ 
mit in such a ease constitutes an offence 
under sec. 16 of the old Act. 46 L.W. 959 
=1938 M.W.N. 30=1938 M. 233. See also 1939 
Sind 85. If a driver of a motor bus stops 
the bus in front of a hotel so that he may 
pick up some passengers from the ho* el, it 
would amount to ^loitering’' on the road, and 
make the driver guilty of offence under R. 
220 of the Motor Vehicles Rules. (1945) 2 
M.L.jr. 574. In a prosecution of the owner 
of a motor lorry under sec. 16 of the old 
Act for overloading the lorry in contraven- 
tion of R. 15- A, of the Motor Vehicle Buies 
the burden is Sn the prosecution to show 
that the accused knew that the lorry was 
overloaded. When the lorry in question VTith 
the load is shown to be proceeding from a 
place far away from the place where the 
owner of the lorry has his business, it can- 
not be held that the accused knew of the 
overloading. 48 L.W. 319=1938 M. 998= 
(1938) 2 M.L.J. 582. See also 1938 Mad. 
743 = (1938) 1 M.L.J. 800. 

The word ‘‘conductor^’ in R. 83 of the 
Motor Vehicles Rules must be taken as used 
in its ordinary sense and the meaning of 
Rr. 78 and 83 read together is that no 
vehicle authorized to cany more than twelve 
passengers shall be driven unless there is 
carried on it an attendant, and that such an 
attendant where the vehicle is a stage carri- 
age, must have a licence according to the 
provisions of R. 83. Hence where there is 
no conductor, or attendant with the neces- 
sary licence in such a carriage the owner 
would be guilty of contravention of those 
rules. 1946 A.L.J. 311=1946 A.L.W. 335= 
1946 A.W.R. (H.O.) 437. 

^^Letting for HTR-fi’” in R. 30 (a) (1) (i) 
of the Madras Rules framed under the 
Motor Vehicles Act of 1914, need not be one 
definite and localised act. When a motor 
lorry is engaged for a journey from Calicut 
in the district of Malabar to PoUachi in the 
district of Coimbatore for hire, the vehicle 
must be said to have been let for hire not 
merely at Calicut, but along the public 
roads in the Presidency of Madras in the 
districts of Malabar and Coimbatore, and, 
therefore, the owner who obtain no special 
permit in Form G commits an offence under 
sec. 16 of the Motor Vehicles Act (1914) 
not only in the District of Malabar but adso 
in the district of Coimbatore if the lorry get s 
beyond the limits of the district of Malabar 
on its journey to PoUachi. The framers of 
the rules must reasonably be held to have 
intended that permits should be taken cut 
for every area through which vehicles en- 
gaged or plied for hire travel. 177 I.C, 
314=47 L.W. 774=1938 Mad. 743= (1938) 
1 M.L.J. 800. In a prosecution under sec. 
16 of the Motor Vehicles Act (1914) for 
violation of R. 30 (a) (1) (i) of the Madras 
Motor Vehicles Rules, it is incumbent on the 
prosecution to prove by evidence that the 
vehicle in question was not provided with (Jt 
permit. Failure to let in evidence of this 
essential fact is a fatal defect. (1938) I 
M.L.J. 800. 
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Where the registered owner of a motor 
lorry for private use suffers his driver to 
carry goods of another person for hire, he 
is guilty under R. 138 of the Motor Vehi- 
cles rules which is punishable under sec. 112 
of the Motor Vehicles Act. 52 L.W. 94S” 
1941 M. 352= (1941) 1 470. 

Pain\ Kul^ s — Conditions of the permit 
apply to the licensed vehicles for the period 
of the licence irrespective of whether it 
was in Lse at the time as a carriage stand- 
ing or plying for hire or the use was gra- 
tuitous. 9 P. 169=1929 P. 522. The per- 
son responsible for having a board fixed 
upon the vehicle under r. 12 is owner and 
not the person who, from lime to time, 
may have the use of the car. Where a car 
is purchased by an estate for the use of 
its manager the manager cannot be •^aid 
to be the owner un'^er r. 12. 97 I.O. 48— 

7 P.L.T. 542=27 Cr.L.J. 1072=1926 P. 446. 
As to R. 20 (5) regarding reflecting mirrors, 
see 18 PatX.T. 62=166 I.O. 741=1937 Pat. 
3. In r. 46, a person merely driving his 
vehicle cannvt be said to be ^plying his 
ivehiele. It means that the person driving, 
stops to take up or put down passengers loi 
reward. 17 Pat.L.T. 378=163 I.C. 399 = 
1936 Pat. 321 (1). In R. 61 'attendant* 
does not mean a mere cleaner. 17 Pat.L.T. 
162 = 161 I.C. 703 (1)=1936 P. 172. 

XT. P. Rules. — There is nothing in the 
wording of the U. P. Rules to show that 
R. 11 applies to cars registeied outside the 
United Provinces. It is clear from the de- 
finition of “Registering Au l^or ty'* in r. 3 
that this expression, as used in R. 11 means 
the authority who had registered _ the car 
under the rules in force in the Umted Pro- 
vinces. Where therefore the applicant’s car 
is not registered in the United Provinces 
but brought there for a short period, r. 11 
has no application to his case. 120 I.C. 
272=31 Cr.L.J. 40=1930 A.L.J. 527=1930 

A. 34. See also 150 I.C. 941=1934 Oudh 

370 j 1927 A. 478. Violation of rules Under 
this section — Rules framed by U. P. Govern- 
ment — a. 12 cl. (a) — “Front portion of vebi- 
ele’* — Meaning of. 46 I.O. 1004=19 Cr.L.J’. 
860=16 A.L.J. 623. The permit accorded 
permission to the owner of the lorry to ply 
within the district and the road on which it 
was permitted to ply was also specified 
therein. The permit did not, however, spei’i- 
^fy the maximum number of passengers. The 
road” on which the loriy was driven 

was not specified iu the charge, and 
it was also then carrying a greater 
number of passengers than could be 
taken in a lorry. The owner was 
(hereupon convicted for violation of 
Hr, 79 and 81 of the Motor Vehicles Rules 
Meld, that (i) as the maximum number of 
passen^^ers was not specified in the permit, 
-thse conviction for violation of R. 81 was 
,bflid; (h) the words “within the district* 
were merely descriptive of the route speci- 
fically described and did not justify the 
lorry pHed in other routes within the 

district and that the conviction for violation 
of R. fil was correct. 143 I.C. 582=34 Or. 
L.J. 620=1933 ^A.L.J. 499=1933 A. 46 d. 

B. 22 applies oidy to s person licensed to 
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drive in another province and not licensed 
in the United Provinces. 101 I.C. 668=19 
A. 754=25 A.L.J. 574=28 Cr.L.J. 492= 
1927 A. 478. U. P. GoveinmeTii Ruk N 

22 applies only to a person licensed in Uni- 
ted Provinces. 49 A. 754=101 I.O. 668=25 
A.L.J. 574=1927 All. 478. 

OuDii Rules. — ^R. 2 (g) of the Motor Ve- 
hicles Rules merely means that the word 
'Magistrate* means a stipendiary Magis- 
trate where this word is used in the rules. 
The mere fact that a person was charged 
with certain acts made offences by R. 79 
(vUi) is no reason for holding that the Mo- 
gistrate trying the case must be such a Ma- 
gistrate as is defined in the rules and that 
an Honorary Special Magistrate is incom- 
petent to try it. 1941 O. A. 145=1941 O.W. 

N. 193 (1)=1941 O. 266. 

Punjab Rules.— Where the driver of a 
motor lory does not use the lorry in con- 
toiui3t> With the conditions specified iu the 
road certificate, the owner of the lorry is 
guilty of an offence under see. 16, read with 
R.^ 3, Punjab Motor Vehicles Plying for 
Hire Rules, 1922, even though he is not pre 
sent when the breach of the condition takes 
place. Where, therefore, a driver was found 
carrying 17 (when only ten could be carried 
under the road certificate) and one passenger 
was sitting on mudguard, which was prohi- 
bited. Held, that there being clear breach 
of the load certificate, the owner was liable 
under R. 3, Punjab Motor Vehicles Plying 
for Hire Rules, 1922, although he was noi 
present. (38 C. 415; 45 0. 430 and 1924 

O. 985, Bel. on; 27 P.R. 1918; 1928 C. 410 
and 1924 R. 63. Hist.) 1930 L. 865. Unless 
the wording of the rules is beyond doubt, 
the manufacturers* specifications regarding 
maximum load which can be carried cannot 
be read as part of the rules made by the 
Punjab Government. When the rulemaking 
authority has deliberately made a distinc- 
tion between private lorries and public loi- 
ries and has specified that public lorries 
shall not carry more than a specified amoum 
o± weight, it is leasonabl*^ to assume that it 
was not intended that any such limitation 
should apply to vehicles which are not pub- 
lic motor vehicles. Hence the owner of pri- 
vate lorries cannot be convicted under R. 

23 of the Punjab Motor Vehicles Rules 
read with sec. 16, on the ground that his 
lorry was carrying a load in excess of its 
carrying capacity. 1938 Lah. 691=40 P. 
L.R. 942. E. 23 of Punjab Rules makes 
the driver as well as owner responsible for 
breach of rules. Driver cannot escape lia- 
bility in case of overloading on the ground 
of the presence of the checker and ticket 
seller. 17 Lah. 604=38 P.L.B. 1015=1937 
L. 132. Rule 49 — Superintendent of Police 
fixing only week for inspection but not date 
— Inspector fixing particular date within that 
week — Loii^ diiver failing to produce liis 
lorry on that date but producing it on sub- 
sequent date during that week — Driver not 
liable to conv’ction. 39 PX.R. 130=169 I. 
C. 426=1936 Lah. *23. 

Burma Rules. — Owner of a Motor car is 
not etiminally liable for negligence of the 
driver in driving the car without properly 
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The Motor Vehicles Act of 2939}- 


[133-A. (1) The Provincial Government may, for the purpose of carrying 

A • , ^ f X effect the provisions of this Act, establish a 

vehiac°s*otS:Jr. ^ Motor Vehicles Department and appoint as officers 

thereof such persons as it thinks fit. 

(2) Every such officer shall be deemed to be a public ser\ant within the 
meaning of the Indian Penal Code. 

(3) The Provincial Government may make rules to regulate the discharge 
by officers of the Motor Vehicles Department of their functions and in particular 
and without prejudice to the generality of the foregoing power to prescribe the 
uniform to be warn by them, the authorities to which they shall be subordinate, the 
duties to be performed by them, the powers (including the powers exercisble by 
police officers under this Act) to be exercised by them, and the conditions govern- 
ing the exercise of such powers.] {Inserted by Act XX of 1942.) 

1 134. (1) The Indian Motor Vehicles Act, 1914, 

, is hereby reeled. 

[(2) Notwithstanding the repeal of the Indian Motor Vehicles Act, 1914, 
rules made by any Provincial Government under section 11 of that Act, other 
than rules prescribing the fees payable in respect of the grant or renewal of 
licences to drive motor vehicles, shall, whether or not they are consistent with 
this Act but subject to the provisions of sub-section (3) of this section, continue 
to be in force for a period of nine months from the commencement of this Act 
unless before the expiry of that period they are cancelled by the Provincial 
Government by notification in the Official Gazette:] (Sub-section (2) omitted 
by Act XX of 1942. ) 

(3) Notwithstanding the repeal of the Indian Motor Vehicles Act, 1914, 
rules made or purporting to be made by a Provincial Government under sub- 
section (2) of section 11 of that Act, requiring or relating to the insurance of 
motor vehicles, being rules in force at the commencement of tliis Act, shall, 
until Chapter VIII of this Act takes effect in the province, have effect as if 
enacted in this Act. 

[(4) Nothing contained in this Act shall, until the expiry of a period of 
nine months from the commencement of this Act, operate to invalidate any 
provisions relating to the taxation of motor vehicles contained in any Provincial 
enactment or rules made thereunder in force at the commencement of this Act. 


xQtiitmiated rear light, if the owner na&« 
made provision for such illumination. 

0. 415 and 45 C. 430, Dist.). 76 I.O. 564- 

1. E. 600=25 Cr.L.J. 196 = 1924 E. 63. A 
taxi driver who was convicted was fineJ 
Es. 60 and was suspended for one year 
JELeld, that the order of suspension of licen<*‘=‘ 
was part of the sentence and the convictioi 
was appealable. Keldj further, that no pro 
ceedings by way of revision could be enter 
tained where no appeal was brought. 146 I. 
C. 545 (2) =1933 Or. C. 1146=1933 E. 329 

Fer Baguley, J. — The powei 1 0 seize » 
iieonce given under rules framed by Local 
<3-o\ernif>eni from its ownei anti keep it foi 
a certain time cannot in any wav help 1 
^carry into effect the provisions of the Act 
It it not even a temporary suspension ot 
the licence because it provides that a temper 
n I Mib^r’tute is to be P'Hen for it, and see. 
18 only provides for a licence to be cancelled 
or suspended by Local Government or by n 
Court trying the holder of a licence for a 
offence. B. 38-B must therefore be held to 
be ultra 175 1.0. 639=39 Cr.l4.J. 

642=1938 16L 

The Schbottles: Select OoMisaTTEE Ee- 


FORT.— ‘^A new form for Drivers^ Licence 
has been substituted in the First Schedule 
for Form I) contained in the BilL Other 
forms in that Schedule have been amended 
eithei for the purpose of bringing the con- 
tents and the wording into harmony with 
the provisions of the Bill as now amended, 
or to remove superfluities, or to supply 
omissions. In the Fifth Schedule, the 
dmen'iments made bv to cl. 20 <iboli*iiing 
perpetual endorsement have rendered the 
hcfidiugs to Parts A and B unnecessary. We 
have eliminated from the list of offences 
tiitculiiio’ endoisement that of diiving aU 
uninsured vehicle, and we have also removed 
ten minor offences from Part B. In tue 
Sixth Schedule we have provided for a 
tern of Eegistradon Marks consiting of 
finer lettcis followed b^ four flguies the 
first two letters being indicative of the Pro- 
vince, the third possibly indicative of tue 
registering authority. In the Eighth Sche- 
dule, we have inserted a speed limit for 3 
class of vehicle not already provided for. 
In the Tenth Schedule, we have added au 
additional driving signal”. 
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^[(5)' While, under the provisions of sub-section (2), any rules made 
by a Provincial Government under section 11 of the Indian Motor Vehicles Act 
1914, continue to be in force — 

(a) section 112 shall be construed as if after the words ‘'any rule made 
thereunder'" there were inserted the words and figure “or of any rule made 
under the Indian Motor Vehicles Act, 1914 and continuing in force,"' and 

{b) section 113 shall be construed as if after the words “under this 
Act", wherever they occur, there were inserted the words and figure “or under 
any rule made under the Indian Motor Vehicles Act, 1914 and continuing in 
force.] (Sub-sections 4 and 5 omitted by Act XX of 1942.) 

THE SCHEDULE . 

THE FIRST SCHEDULE. 

Forms, 

Form A. 

{See section 7(2).] 

Form of application for licence to drive a motor vehicle^ 

I 

Application, 

I apply for a licence to enable me to drive 
as a paid employee 

^otherwise than as a paid employee 
^vehicles of the f..llowing description : — 

(а) motor cycles. 

(б) motor cars. 

(c) invalid carriages, 

l d) motor cabs, 

le) delivery vans, 

♦including 

(/) light transport vehicles ^public service vehicles, 

excluding 

♦including 

(g) heavy transport vehicles public service vehicles, 

excluding 

(A) tractors, 

(i) road-rollers, 

(j) locomotives, 

(k) a vehicle of special type (description attached) constructed or adapted to be driven by me. 

♦Strike out whichever inapplicable. 

II 

Particulars to be furnished by the applicant. 

1 . Full name and name of father 

2. Permanent address 

3. Temperory address 

4. Age at date of application 

5. Particulars of any licence previously held by applicant 

6. Particulars and date of every conviction which has been ordered to be endorsed on any 
licence held by the applicant. 

7. Have you been disqualified for obtaining a licence to drive ? If so, for what reason ? 

8. Have you been subjected to a driving test as to your fitness or ability to drive a vehicle 
in respect of which a licence to drive is applied for ? If so, give date, testing authority and result 
of test. 

Ill 

Declaration as to physical fitness of applicant. 

The applicant is required to answer‘d yes*“or“ No ” in the space provided opposite each question 
{a) Do you suffer from epilepsy, or from sudden attacks of disabling giddiness or fainting ? 
(A) Are you able to distinguish with each eye at a distance of 25 yards in good daylight (with 
glasses, if worn) a motor car number plate containing seven letters and figures ? 

(c) Have you lost either hand or foot or are you suffereing from any defect in move* 
ment, control, or muscular power of either arm or leg ? 

^[(<^) Gan you readily distinguish the pigmentary colours red and green ? 

(«) Do you suffer from night blindness ?] ^ 

^(/) Do you suffer from a defect of hearing ? 

(g) Do you suffer from any other disease or disability likely to cause your driving of a 
motor vehicle to be a source of danger to the public ? 

If sog, ive p articulars. 

tiEG. EEF. (e) substituted, and (e) and {f) re-lettered 

i Sub-sec. (^ inserted by Act XL of 1939, (f) and (g) by Act XL of 1939* 

^For question (d) new questions (d) and 
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I declare that to the best of my information and belief the particulars given in section II and 
the declaration made in section III hereof are true. 

Note. — ^An applicant who answers “Yes” to questions(b) and (c) in the declaration and 
“ No ” to the other questions may claim to be subjected to a test as to his competency to drive vehicles 
of a specified type or types. 


ig . Signature or Thumb Imptession of applicant. 

Certificate of test of ability to drive, 

passed 

The applicant has the test specified in the Third Schedule to the Motor Vehicles 


failed in 

Act, 1939. The test was conducted on a* 
on (date) 


♦Here enter description of vehicle. 


Signature of Testing Authority, 
Duplicate Signature or Thmd} 
Impression of applicant. 


FORM B. 

[See section 1 1 (2) ,] 

Form of application for renewal of driving licence, 

I hereby apply for a renewal of the licence imder the Motor Vehicles Act, 1939, which wag 

issued to me on the by (state title of licensing 

authority.) 

I hereby declare that I am not subject to any disease or disability likely to cause my driving 
of a motor vehicle to be a source of danger to the public. 

Date 19 , Signature of applicant. 


FORM G. 

[See section 7 (3) and section 12.J 

Form of medical certificate in respect of an applicant for a licence to drive any tram^port vehicle or to drive any 
vehicle a^ a paid employee, 

(To be filled up by a registered medical practitioner.) 

1. What is the applicant’s apparent age ? 

2. Is the applicant, to the best of your 

judgment, subject to epilepsy, ver*- 
tigo or any mental ailment likely 

to affect ins eflSiciency ? 

3. Does the applicant suffer from any 

heart or lung disorder which might 
interfere with the performance of 

his duties as a driver? 

4. {a) Is there any defect of vision ? If 

so, has it been corrected by suitable 

spectacles? ^ ^ 

^[(i) Gan the applicant readily distin- 
guish the pigmentary colours red 

and green ? 

{c) Does the applicant suffer from night 

blindness ?] 

^{d) Does the applicant suffer from a 
degree of deafness which would 
prevent his hearing the ordinary 

sound signals ? 

Has the applicant any deformity or 
loss of members which would inter- 
fere with the efficient performance 

of his duties as a driver ? ^ 

6. Does he show any evidence of being 
addicted to the execessive use of 

alcohol, tobacco or drugs ? 


LEG-. BEE. ‘ 

2 Substituted by Act XL of 1939. 
G.G.M .— 483 


sBelettered (d) by Act XL of 1939. 
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7 . I s he, in your opinion, generally fit as 

regards (a) bodily health, and (6) 

eyesight ^ 

8. Marks of identification. 

I certify that to the best of my knowledge and belief the applicant 

is the person hereinabove described, and that the attached photograph is a reasonably 


correct likeness. 

[Space for photograph.] 


{Signature) 


Name 

Designation. 


Note. — Special attention should be directed to distant vision and to the condition of the 
arms and hands and the joints of both extremities. 


FORM D. 
[See sections (i).] 
Driving Licence, 


No 19 

(Name) 

son 1 daughter of (father’s name) 

of (permanent address) 


(temperorary address) 


Photograph 
if necessary. 


Signature or thumb impression.. 


is licensed to drive, throughout British India, vechicles of the following description 
*{a) Motor cycle. 

(b) Motor car, 

(<;) Motor cab. 

(d) Delivery van. 

(e) Light transport vehicle. 

(/) Heavy transport vehicle. 

(g) Locomotive. 

(A) Tractor. 

({) Invalid carriage. 

(j) Road-roller. 

\k) A motor vehicle hereunder described : — 

He is also authorised to drive as a paid employee*. 

This licence is valid from to 

(*To be struck out if inapplicable.) 

Signature and designation of 
Licensing Authority, 

Date. 19 . 

Authorisation to drive a public service vehicle. 

So long as this licence is valid and is renewed from time to time, the holder is authorised 
to drive a public service vehicle within the province of. 


Date 19 . 

And 'j^thin the province of. . . 

Date *«i9 ■ 


Signature and designaticn of 

presecribed authority. 


Signature and designatioH of 

prescriJbed authority^ 
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And within the province of. 

Date • . . 19 . 

Sinaiure and designation of 
gpresci ibed authority^ 

This licence is hereby renewed up to Signature of Licencing authori ty^ 

the day of 19 . 

the day of. 19 . 

the day of 19 . 

the day of 19 . 

the day of. 19 . 

ENDORSEMENTS. 


Date, 

1 1 

Section and Rule. ‘ 

Fine or other j 

1 punishment, 

1 1 

Signature of Endorsing 

1 Authority. 






FORM E. 
section £>4 (i).] 

Form of Application for the Registration of a Motoi Venhicle. 

I. Full name, name of father, and address of person to be registered as registered owner 


2. Glass of vehicle 

3. Type of body 

4. Maker's name 

5. Year of manufacture 

6. Number of cylinders 

7. Horse power 

8. Maker’s classification or, if not known, wheel base 

9. Chassis number 

10. Engine number 

1 1 . Seating capacity (including driver) 

12. Unladen wight 

13. Particulars of previous registration and registered number (if any) 

Additional particulars to be completed only in the case of transport vehicle other than motor 

cabs — 

14. Number, description and size of tyres — 


(a) front axle 

{b) rear axle 

(d:) any other axle 

15. Maximum laden wieght lbs. 

16. Maximum axle wieght — 

{a) front axle lbs. 

(^)rearaxle lbs. 

{c) any other axle lbs. 


The above particulars are to be filled in for a rigid frame motor vehicle of two or three axles, 
for an articulated vehicle of three axles, or, to the extent-applicable, for a trailer (other than the trailer 
to be registered as part of an articulated vehicle) as the case may be. Where a second trailer or 
additional trailers are to be registered with an articulated motor vehicle, the following particulars 
are to be furnished for each such trailer ; — 

17. Type of body 

18. Unladen weight 

19. Number, description and size of tyres on the axle. 

20. Maximum axle weight 

Date 19 . Signature of applicant. 

Explanation, — An articulated vehicle means a tractor to which a trailer is attached in such a manner that 
part of the trailer is superimposed on and part of the weight of the trailer is borne by the tractor. 

Note. — T he motor vehicle above described is held by the person to be registered as the re- 
gistered owner, under a hire purchase agreement with 

Signature of owner. 
Signature of Hire Fm chase Company* 
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FORM F. 

[See section 36 (i).] 

Document to befurnuhed by the maker or authorised assembler in the case oJUansport vehicles other 

than motor cabs. 


Certified that the vehicle. 

Chassis No and Engine No is designed for maximuna weights as follows when 

fitted with the tyre-equipment specified below ; — 

Maximum laden weight lbs. 

Maximum weight front axle lbs. 

Maximum weight rear axle lbs. 

Maximum weight any other axle lbs. 

Tyres — 

Front wheels 

Rear wheels 

Other wheels 


Date Signature of maker or authorised assembler. 

Special certificate to he furnished by an assembler. 

Certified that I am authorised by the maker of the vehicle described above to issue this certi 

ficate. 

Signature of authorised assembler, 

FORM G. 

[See section 24 (2).] 

Form of Certificate of Registration, 


Registered number 

Brief description of vehicle, 

{e,g,, Ford touring car, Chevrolet 22 seater bus, Albion lorry, trailer, etc.) 
Name, name of father, and address of Registered Owner 


Transferred to 
Transferred to 


Signature of registering authority. 
Signature of registering authority. 
Signature of registering authority. 

Detailed description. 


X, G^ss of vehicle 

2. Maker’s name 

3. Type of body 

4. Year of manufacture. 

5 . Number of cylinders 

6. Chassis number 

7. Engine number 

8. Horse, power 

9. Maker’s classification or, if not known, wheel-base 

10. Seating capacity (including driver) 

X I . Unladen weight 

Additional particulars in the case of all transport vehicles other than motor cabs — 

12. Registered laden weight 

1 3. Number, description and size of tyres — 

fa) front axle 

(b) rear axle 

(c) any other axle 

14. Registered axle wieght — 


'a) front axle lbs. 

[b) rear axle lbs. 


ff) any other axle lbs. 

Additional particulars of alternative or additional trailer or trailers registered with an arti- 
culated vehicle — 

15 * Type of body 

16. Unladen weight lbs 

17. Number, description and size of tyres on the axle 

18. Registered axle weight lbs. 

Dtte 19 . Signature of registering authority. 

Ndife, — The motor vehicle above described is held by the person registered as the register- 
ed owner under a hire purchase agreement with. 

Signature of registering authority. 
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FORM H. 

[See sections 38 and 39 (2) .] 

Certificate of fitness {applicable in the case of transport vehicles only,) 

Vehicle No is certified as complying with the provisions of Chapter V of the Motor 

Vehicles Act, 1939, and the rules made thereunder. This certificate will expire on 

Date 19 . Signature and Designation of Inspecting Authority » 

The certificate of fitness is herreby renewed — 

up to 19 . 

up to 19 . 

up to 19 . 

Signature of Inspecting Authority, 

THE SECOND SCHEDULE. 

[See section 7 (5).] 


I. Diseases and Disabilities absolutely disqualifying a person for obtaining a Licence. 
TO Drive a Motor Vehicle. 

1. Epilepsy. 

2. Lunacy. 

3. Heart disease likely to produce sudden attacks of giddiness or fainting. 

4. Inability to distinguish with each eye at a distance of twenty-five yards in good daylight 
(with the aid of glasses, if worn) a series of seven letters and figures in white on a black ground of 
the same size and arrangement as those of the registration mark of a motor car. 

5. A degree of deafness which prevents the applicant from hearing the ordinary sotmd signals, 

6. [Inability readily to distinguish the pigmentary colours red and green.] ^ 

7. Night-blindness. 

II. Diseases and Disabilities absolutely disqualifying a person for obtaining a Licence 
TO Drive a public service vehicle. 

I. Leprosy. 

THE THIRD SCHEDULE. 

[ 5 ^^ sections 7 (6) (a) and 17 (6).] 

Test of Competence to Drive. 

Part I. 

The candidate shall satisfy the person conducting the test that he is able to — 

1. Start the engine of the vehicle. 

2. Move away straight ahead or at an angle. 

3. Overtake, meet or cover the path of other vehicles and take an appropriate course, 

4. Turn right and left comers correctly, 

5. Stop the vehicle in an emergency andnormally, and in the latter case bring it to rest 

at an appropriate part of the road. 

6. Drive the vehicle backwards and whilst so doing enter a limited opening either to the 

right or left. 

7. Cause the vehicle to face in the opposite direction by means of forward and reverse gears, 

8. Give by hand and by mechinical means (if fitted to the vehicle), or, in the case of a dis- 

abled driver for whom it is impracticable or undesirable to give signals by hand, by 
mechanical means, in a clear and unmistakable manner, appropriate signals at appro- 
priate times to indicate his intended actions. 

9. Act correctly and promptly on all signals given by traffic signs and traffic controllers^ 

and take appropriate action on signs given by other road users. 

Note. — (i) Requirements 6 and 7 are not applicable in the case of a motor cycle or tricycle 
not equipped with means for reversing, 

{ii) Requirements 6, 7 and 8 are not applicable in the case of invalid carriages. 

Part II. 

The candidate shall satisfy the person conducting the test that he is congnisant of the pro- 
visions of sections 81, 82, 83, 84 and 85 of the Tenth Schedule ; that he knows the meaning of the 
traffic signs specified in the Ninth Schedule ; and, if he has not been medically examined, that he 
is not so deaf as to be unable to hear the ordinary sound signals, and is able to distinguish with 
each eye at a distance of twenty-five yards in good day light (with the aid of glasses, if worn) a 
registration mark containing seven letters and figures. 

THE FOURTH SCHEDULE, 
sections 14 (i) and 39 (i) and (3).] 

Authorities entitiled to grant Licences to Drive, and to Register 
Motor Vehicles, the Property^ [or for the time being under the exclu- 
sive control] or THE Central Government, and Registration 
Marks for such venhigles. 

Part A, 

The authorities specified in the second column may grant licences in respect of vehicles, the 
property ®[or for the time being imder the exclusive control] of the Department of the Central Govern- 
ment specified in the first column, 

LEG. EEP. 2 In the Fourth schedule in the heading and 

1 Item (6) substituted by Act XL of 1939 . in Parts A and B, after the words *^the pro^ 
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Defence Department ofthe Central Government, i. District Commanders. 

2. Commanders of independent briagades. 

3. Officers commanding units having mechani- 

cally propelled vehicles in their charge. 

4. Commanders, Royal Engineers. 

Part B. 

The authorities specified in the second column may register motor vehicles, the property ^^[or 
for the time being under the exclusive control] ofthe Department of the Central Government specified 
in the first column, and may grant certificates of fitness in respect of such vehicles. 

Defence Depatment of the Central Government. The Master General of the Ordinance in India 

[or any person authorised by him in his 
behalf] 

Part C. 

Registration marks for vechicles registered under section 39. 

^[A broad arrow followed by not more than six figures, or a broad arrow followed by a single 
letter and not more than five figures.] 

THE FIFTH SCHEDULE. 

[See sections 19 (2) and (3) and 130.] 

Offences on conviction of which an Endorsement shall be 

MADE ON THE LICENCE OF THE PERSON AFFECTED. 

Part A. 

1. Driving recklessly or dangerously (section 116). 

2 . Driving while under the influence of drink or drugs (section 117)* 

3. Abetment of an offence under section 1 1 6 or 1 1 7 (section 1 1 9) . 

4. Taking part in unauthorised race or trial of speed (section 120). 

5. Driving when disqualified (section 18). 

6. Obtaining or applying for a licence without giving particulars of endorsement (section 

1 14). 

7. Failing to stop on the occurence of an accident (section 87) . 

8. Altering a licence or using an altered licence. 

9. Any offence punishable with imprisonment in the commission of which a motor vehicle 

was used. 

Part B. 

1. Driving without a licence or without a licence which is effective, or without a licence 

applicable to the vehicle driven (section 3). 

2 . Allowing a licence to be used by another person [section 6 (2) ] . 

3. Driving at excessive speed (section 1 1 5) . 

4. Driving when mentally or physically unfit to drive (section 1 1 8) . 

5. Abetment of an offence punishable under section 115 or 118. 

6. Refusing or failing within specified time to produce licence (section 86) . 

7. Failing to stop when required (section 87) . 

8. Driving an unregistered vehicle (section 22) . 

9 . Driving a transport vehicle not covered by a certificate of fitness (section 38) . 

10. Driving in contravention of any rule made under section 70 (2) (g) relating to speed gover- 

nors. 

1 1. Driving a vehicle exceeding the permissible limit of weight (section 1 24) . 

1 2 . Failure to comply with a requisition made under section 73 . 

13. U sing a vehicle in unsafe condition (section 1 2 1 ) . 

14. Driving a transport vehicle in contravention of section 42. 


THE SIXTH SCHEDULE. 
[See sections 24 (3) and 29 (2).] 
Registration Marks. 


One of the groups of letters specified in the second column followed by any 

one other letter 

shall be used as the registration mark for a vehicle in the province specified in the first column. 

Assam 


AS. 

Bengal 


BG, BL. 

Bihar 


BR. 

Bombay 


BM, BY. 

Central Province and Berar 


CP. 

Madras 


MD, MS. 

North-West Frontier Province 


FP. 

Orissa 


OR. 


LEGr. REF. any person authorised by him in this be- 

perty’’, wherever they occur, the words ‘*01 half” added; in Part 0 , the words within 
for the time being under the exclusive con- square brackets substituted by Act XX of 
trol” have been inserted; in Part B, to the 1942 . 

entry in the second column the words ^‘01 1 Vide footnote 2 , p, 886 
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Sind . . . . , . K A. 

Punjab . , . . PB, PJ. 

United Provinces . . . . , . UP, US. 

Ajmer-Merwara .. .. AJ. 

^[Andaman and Nicobar Islands .. AN.] 

Goorg .. ,, GG, 

Delhi .. .. .. DL. 

Note. — ^These letters shall be followed by not more than four figures^ and the letters and 
figures shall be shown — 

1. In the case of transport veliicles In black on a white ground. 

2. In the case of temporary regis- In red on a yellow ground 


1. In the case of transport veliicles In black on j 

2. In the case of temporary regis- In red on a 

trations (section 25) 

3. In the case of registration marks 

allotted to dealers [section 41 

(2) (A] . . In white 

4. In other cases .. In white* 

THE SEVENTH SCHEDULE. 

[See section 37 (2).] 

Maximum Axle Weights permissible for Transport Vehicles. 
Table A. 

Por each low pressure pneumatic tyre^ fitted 
to a wheel on the axle, of R nominal 


In white on a red ground. 
In white on a black ground 


The permibbible 
weight in pounds 


5.00- 17 

5-25-17 

5.25- 18 

5-50-17 

5.50- 18 

5.50- 20 

6.00- 16 

6.00- 17 

6.00- 18 

6.00- 20 

6.25- 16 

6.50- 16 

6.50- 17 

6.50- 18 

6.50- 20 

7.00- 15 

7.00- 16 

7.00- 17 

7.00- 18 

7.00- 20 

7-50-15 

7-50-16 

7-50-17 

7-50-iB 

7.50- 20 
7-50-24 

8.25- 18 

8.25- 20 

8.25- 22 

8.25- 24 

9.00- 15 

9.00- 18 

9.00- 20 

9.00- 22 
Q. 00-24 
9 * 75-15 

9.75- 18 

9.75- 20 

9.75- 22 

9.75- 24 

10.50- 20 

10.50- 22 

10.50- 24 

11.25- 20 

11.25- 22 

11.25- 24 


LEG, BEE. 

1 Inserted by Act XL of 1939* 
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For each high pressure pneumatic tyre, 
fitted to a wheel on the axle, of a nomi- 
nal size — 

30X5 

33X5 

34X5 

35X5 

32x6 

34x6 

36x6 

32X6i 

32X7 

34X7 

36X7 

38X7 

36X8 

38x8 

40x8 

38X9 

40x9 

42x9 

40X10 

44X10 .. .. 


Table B, 


The permissible 
weight in 
pounds is — 
2,000 
2,000 
2,000 

2.000 
2,650 
2,650 
2,650 
2,950 

3.000 

3j300 

3^300 

3j300 

4.000 
4,200 

4,850 

5,100 

5»3 oo 

53700 

6,150 


Explanation, — ^The figures “5.00-17” etc., in Table A represent, respectively, the nominal 
sectional diameter of the tyre and the diameter of the wheel rim ; and the figures “ 30 — 5 ” ect., 
in Table B represent, respectively, the over-all diameter of wheel and tyre and the nominal sec- 
tional diameter of the tyre, all figures being in inches. The actual sectional diameter of the tyre 
when mounted on its appropriate rim and inflated shall in no case be less than the nominal sectional 
diameter. 

Kote, — Tyres may be calibrated in so-called metric sizes, for example, ‘ * 1 70 — i qo*’. In that case 
the first number represents the sectional diameter of the tyre in millimetres and the second 
number represents the diameter of the rim in inches. The permissible weight in pounds 
for each such tyre shall be determined by dividing the nominal sectional diameter of the 
tyre in millimetres by the figure 25-4, the quotient being the nominal sectional diameter 
in inches. The permissible weight given in Table A for the nearest equivalent nominal 
sectional diameter in inches and the actual rim diameter shall be the permissible weight 
for that tyre. 

THE EIGHTH SCHEDULE, 
section 71.] 

Limits of Speep for Motor Vehicles. Maximum 

speed 
per hour* 

Glass of Vehicle. Miles. 

1. Passenger vehicles, etc, that is to say, vehicles construed solely 

for the carriage of passengers and their effects : — 

(а) if all the wheels are fitted with pneumatic tyres and the vehicle is 
not drawing a trailer: — 

(£) if the vehicle is a motor cycle, motor car or motor cab . . No limit. 

{ii) if the vehicle is a public service vehiole other than a motor cab 30 

(б) if the vehicle, being a motor car or motor cab, is drawing two- 
wheeled trailer of a laden weight not exceeding 1,700 pounds 
avoirdupois, and if all the wheels of the vehicle and trailer are 

fitted witlx pneumatic tyres , . 30 

(r) any other vehicle, including an invalid carriage . . 20 

2. Goods vehicles, that is to say, vehicles constructed or adapted for 

use or used for the conveyance of goods : — 

^(a) if all the wheels are fitted with pneumatic tyres and the vehicle 

is a delivery van and is not drawing a trailer . . No limit. 

(&) if all the wheels are fitted with pneumatic tyres and the vehicle 

is a light transport vehicle and is not drawing a trailer , . 25 

^[(e) if all the wheels are fitted with pneumatic tyres and the regis- 
tered laden weight of the vehicle does not exceed 17,000 poimds 
axjoirdupois and the vehicle is not drawing a trailer . . 20 

(rf) in any other case , , 15 

3. Tractors : — 

(a) if drawing not more than one trailer and all the wheels of the 

tractor and trailer are fitted with pneumatic tyres . , 15 

{b) in any other case 6 

4« Locomotives, whether drawing a trailer or not . . 6 


LECr. BEF. (d), respectively, and new els. (a) and (<?> 

i In the Eighth Schedule, in entry No. 2, inserted by Act XX of 1942. 
els, (a) and (h) re-lettered as els. (h) and 


No limit. 
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THE NINTH SCHEDULE. 
(Resections 75, 77 and 78.) 
TRAFFIC SIGNS. 

PART A— MAITDATORY SIGNS. 


3865 




Note. — 

(1) The figures 20 is given merely as an example. The actual figures will be as prescribed 
in each case where this sign is used. 

(2) The general design of the post is given for guidance. 

(3) Where the speeed limit is, or is to be, imposed only on a certain class or classes of motor 
vehicle the class or classes will be specified on the ‘ * definition plate.*’^* Where in addition 
to a general speed limit applicable to other motor vehicles a specified speed limit is, 
or is to be imposed on vehicles of a certain class or classes, the general speed limit will 
be specified on the disc and the special speed limit together with the class or classe&of 
vehicle to which it applies will be specified on the ** definition plate.” 

484 
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NO.Z 

WEIGHT LIMIT 



] 

^tHCH 

i 


AXLES OVER 
TONS 


osnNmoN Pi.A7t 
WHitC 


|«S 


HO.3 J!2:JSL 

TOTAL Pf^OHIBlTfON OmcTtON StOfij 
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HO. 5 

NO PARK! NO 



Z fT. 


BAtiO 


Note — ^No 5 as heie set forth ma> be amplified by iii:>tiuctions inscribed npon a definition 
plate placed below it as in the general aiiangement set forth in Sign. No. i of this Part. 
Upon the definition plate may be set forth the times during which parkmg is prohibited. 
In like manner an ariow-head inscribed on the definition plate will indicate that park- 
ing IS prohibited on that part of the street or road lying to the side of the sign to 
which the ariow-head points 

1 [No. 7 

Use of Sound Signals Prohibited. 

Gross andbroder — Red. 

Background — White. 

Device — Black.] 


OVEffTAKIMG PflOWBlTBO .w 



XiBG*. 3EtE)!F . 

^ Substiuted bv Act XL of 
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NO 6 

main noao ahead 
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PART B— CAUTIOITARY SIGNS. 

The signs of tins Part shall be used m conjunction with a red triangular plate, the centre of 
which shall be either hollow or painted white, in the manner indicated in the general 
design reproduced below. 


GENERAL 



GPOu/iD 



^PAINTED W 9 INCH 
SLACK 4 WMIK BANOS. 


LLVCL 
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PART C.— INFORMAT ORY SIGNS. 
NO, t 

FLOOD GAUGE 
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NO.Z 

/fOAO JmcTlOti APPeOACH. 



HO.Z 

END OF SPEED LIMf7. 



PARKING, SI&N. 



THE TENTH SCHEDULE. 

{See sections 77 and 78.) 

Driving Regulations, 

1. The driver of a motor vehicle shall drive the vehicle as close to the left hand side of the 
road as may be expedient, and shall allow all traffic which is proceeding in the opposite direction to 
pass him on his right hand side. 

2. Except as provided in regulation 3, the driver of a motor vehicle shall pass to the right of 
all traffic proceeding in the same direction as himself. 

3. The driver of a motor vehicle may pass to the left of a vehicle the driver of which having 
indicated an intention to turn to the right has drawn to the centre of the road and may pass a tram- 
car or other vehicle running on fixed rails, whether travelling in the same direction as himself or 
otherwise, on either side : 

Provided that in no case shall he pass a tram-car at a time or in a manner likely to cause 
danger or inconvenience to other users of the road or pass on the left hand side a tram-car which when 
in motion would be travelling in the same direction as himself, while the tram-car is at rest for the 
purpose of setting down or taking up passengers. 

4. The driver of a motor vehicle shall not pass a vehicle travelling in the same direction as 
himself — 

(а) if his passing is likely to cause inconvenience or danger to other traffic proceeding 

in any direction, or . 

(б) where a point or corner or a hill or an obstruction of any kind renders the road ahead 

not clearly visible, 

5. The driver of a motor vehicle shall not, when being overtaken or being passed by another 
vehicle, increase speed or do anything in any way to prevent the other vehicle from passing him. 

6. The driver of a motor vehicle shall slow down when approaching a ro ad intersection, 
a road junction or a road corner, and shall not enter any such intersection or junction until he has 
become aware that he may do so without endangering the safety of persons thereon. 

7. The driver of a motor vehicle shall on entering a road intersection , if the road entered 
is a main road designated as such, give way to the vehicles proceeding along that road, and in any other 
ease give way to all traffic approaching the intersection on his right hand. 
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8. The driver of a motor vehicle shall, when passing or meeting a procession or a body of 
troops or police on the march or when passing workmen engaged on road repair, drive at a speed 
not greater than fifteen miles anhour. 

9. The driver of a motor vehicle shall — 

(a) when turning to the left, drive as close as may be to the left hand side of the road from 
which he is malking the turn and of the road which he is entering ; 

(b) when turning to the right, draw as near as may be to the centre of the road along which 
he is travelling and cause the vehicle to move in such a manner that — 

(i) as far as may be practicable it passes beyond, and so as to leave on the drivei^* 

right hand, a point formed by the intersection of the centre lines of the intersecting 
roads : and 

(ii) it arrives as near as may be at the left hand side of the mad which the driver is 

entering. 

THE ELEVENTH SCHEDULE. 

(See section 79.) 

Signals. 

I. When about to turn to the right or to drive to the right hand side of the road in order 
to pass another vehicle or for any other pui^ose, a driver shall extend his right arm in a horizoutal 
position outside of and to the right of his vehicle with the palm of the hand turned to the front. 

a. When about to turn to the left or to drive to the left hand side of the road a driver shall 
extend his right arm and rotate it in an ante-clockwise direction. 

3. When about to slow down, a driver shall extend his right arm with the palm downward 
and to the right of the vehicle and shall move tlie arm so extended up and down several times in 
such a manner that the signal can be seen by the driver of any vehicle which may be behind him. 

4. When about to stop a driver shall raise bis right forearm vertically outside of and to the 
right of the vehicle, palm to the front. 

5. When a driver wishes to indicate to the driver of a vehicle behind him that he desires that 

driver to overtake him, he shall extend his right arm and hand horizontally outside of and to the right 
of the vehicle and shall swing the arm backwards and forwards in a semi-circular motion. * 

N.B . — ^The following extract from ordinance of XXIII of 1942 should also be noticed 

** Cl. 3. (6) The Motor Vehicles Act, 1939, shall have effect subject to the following modifi- 

cations, namely : — 

(rt) Notwithstanding anything contained in section 62 of that Act a permit under that 
section may be granted, and shall be granted in any case in which the Provincial Government so 
directs, to be effective for a period exceeding four months ; 

(b) Notwithstanding anvthing contained in Ghaj)ter IV of that Act but without prefudice 
to the provisions of section 60, the transport authority which granted a permit may at any time 
cancel the permit or may suspend it for such period as it thinks fit, if in the opinion of the transport 
authority it is no longer in the public interest that the service should continue and the vehicle 
or vehicles covered by the permit can be more usefully employed elsewhere; and the transport autho- 
lity shall canrel or suspend a permit ’ssued by it 4 >0 requ'red by the Provincial Government * 

(J If, in any particular case the Provincial Govemmert thinks fit so to order, the authority 
empowered to giant a permit under Chapter IV of that Act shall not in deciding to grant or refuse 
a pv riait, he boimd to take into cons deration representations made by any person, authority or asso- 
ciation other than the applicant or to follow the procedure laid down in section 57, and may accept 
an application tor a stage carriage permit or a public carrier‘s permit though made less than six weeks 
before the date on which it is desired that the permit shall have effect ; 

(d) The Provincial Government may exempt from all or any ol the provisions of Chapter 
IV of that Act, all or any transport vehicles used or required for use in cjnnexion with wort 
considered by the Provincial Government to be work connected with the defence of British. 
India or the prosecution of war. (Ordinance XXIIl of 1942 Cl 3. 


THE MULTI-UNIT CO-OPEEATIVE SOCIETIES ACT ( VI OP 1942,) 

\2nd March, 1942. 

An Act to provide for the incorporation, regvlation and winding up of co-opera^ 
tive societies with ohjects not confined to one province. 

Whereas it is expedient to provide for the incorporation, regulation and 
winding np of eo-operative societies with objects not confined to one nrovinee- 
It is hereby enacted as follows:— ^ ’ 

Short title, extent and 1. (1) This Act may be called The MtoiTi- 

appiieation. Oo-oPERATivE Societies Act, 1942. 

(2) It extends to the whole of Britiah India. 

(3) It applies to all eo-operative societies with objects not confined to 
■one province incorporated before the eommeneement of this Aet under the 
C. CL Mr— 1.85 
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Co-operative Societies Act, 1912, or under any Act relating to co-operative 
societies in force in any province, and to all co-operative societies with objects 
not confined to one province to be incorporated after the commencement of this 
Act. 

2. (1) A co-operative society to which this Act applies which has been 

registered in any province under the law relating to 
Co-operative societies to co-operative societies in force in that province shall 
which this Act applies regis- demed to be duly registered in that other province 
Acfc^ commencement which its objects ex end to be duly registered in that 
® other province under the law there in force relating to 

co-operative Societies, but shall, save as provided in sub-sections (2) and ^3), be 
subject for all the purposes of registration, control and dissolution to the law 
rela ing to co-operative societies in force for the time being in the province in 
which it is actually registered. 

(2) Where any such co-operative society has established before the com- 
mencement of this Act or establishes after the commencement of this Act a 
branch or place of business in a province other than that in which it is actually 
registered, it shall, within six months from the commencement of this Act or the 
date of establishment of the branch or place of business, as the case may be, 
furnish to the Registrar of Co-operative Societies of the province in which such 
branch or place of business is situated a copy of its registered by-laws, and shall 
at any time it is required to do so by the said Registrar submit any returns and 
sii]q>ly any information which the said Registrar might require to be submitted 
or supplied to him by a co-operative society actuaiy registered in that province. 

(3) The Registrar of Co-operative Societies of the province in which a 
branch or place of business such as is referred to in sub-section (2) is situated 
may exercise in respect of that branch or place of business any powers of audit 
and of inspection which he might exercise in respect of a co-operative society 
actually registered in the province. 

3. (1) A society which might, if its objects were confined to one province, 

be registered as a co-operative society in any province 
Co-operative societies to under the law relating to co-opei-ative societies in 
whidi tuis Aet applies regis- force in that province, shall, notwithstanding that its 
of ^^this^Acfc objects are not confined to the province in which its" 

® c . principal place of business is to be situated, be deem- 

ed for the purposes of registration as a co-operative society to be situated wholly 
in that province, and may be registered by the Registrar of Co-operative Socie- 
ties of that province in accordance with the law relating to co-operative societies 
for the time being in force in thatt province, and if so registered shall be deemed 
in any other province to which its objects extend to be duly registered in that 
other province under the law there in force relating to co-operative societies 
but shall, save as provided in sub-sections (2) and (3), be subject for all the 
purposes of registration, control and dissolution to the law relating to co-opera- 
tive societies in force for the time being in the province in which it is actually 
registered. 

(2) Where any such co-operative society establishes a branch or place 
of business in a province other than that in which it is actually registered, it shall 
within six months from the date of establishment of the branch or place of busi- 
ness furnish to the Registrar of Co-operative Societies of the province in which 
such branch or place of business is situated a copy of its registered by-laws, and 
shall at any time it is required to do so by the said Registrar submit any returns 
and supply any information which the said Registrar might require to be sub- 
mitted or supplied to him by a co-operative society actually registered in that 
proviAce^ 
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(3) The Registrar of Co-operative Societies of the province in which a 
branch or place of 'business such as is referred to in sub-section (2) is situated 
may exercise in respect of that branch or place of business any powers of audit 
and of inspection which he might exercise in respect of a co-operative society ac- 
tually registered in that province. 

Appointment and powers 4. (1) The Central Government may, if it thinks 

of Central Registrar of Co- fit, appoint a Central Registrar of Co-operative So- 
operative Societies. cieties. 

(2) The Central Registrar of Co-operative Societies, if appointed, shall 
exeicise in respect of any co-operative society to which this Act applies, to the 
exclusion of Provincial Registrars, the poweis and functions exercisable by the 
Registrar of Co-operative Societies of the province in which such society is 
actually registered. 


5. If any co-operative society fails to furnish the information which it ia 
^ ^ ^ required to furnish by or under sub-section (2) of 

mBh“Xmattrreq«ied ^ “ sub-section p) of ^cUon 3, or to sub- 

undej this Act. return required to be submitted under either 

of those sub-sections, the society and any officer or 
member of the society responsible for the failure, shall each liable to fine which 
may extend to fifty rupees, and the registration of the society may, at the discre- 
tion of the Registrar of Co-operative Societies of the province in which the 
society is actually registered, be cancelled. 


Power of Central Gov- 
eriunent to make rules. 


6 . The Central Government may, by notification 
in the Official Gazette, make rules for carrying into 
effect the provisions of this Act. 


THE MUNICIPIAL TAXATION ACT (XI OF 1881). i 


Year. 

No. 

Short title. 

Amendments. 

188 1 

XI 

The Municipal Taxation Act, 

vep altd in part X of 1914; 
X oi 19 7 Am, XXXV of 
9-3+ ; XI[I. v>i lo»9, i. iO. 


[2^ih February, 1881. 

An Act to give power to prohibit the levy of Municipal taxes in certain cases. 
Whereas it is expedient to empower the Governor-General in Council to 
Preamble. prohibit in certain cases, the levy of municipal taxes 

payable by the persons in the military * [naval] *[or 
air force] service or by the Secretary of State for India in Council; It is hereby 
enacted as follows; ^ 


Short title. 
Local extent. 


1. This Act may be called The Municipal 
Taxation Act, 1881. 




It extends to the whole of British India; 


LEG. REF. 

iFor Statement of Objects and Reasons, 
see Gazette of India, 1880, P, V, p, 193; 
for Proceedings in Council, see ibid; Sup- 
plement, pp. 904 and 915 and ibid., 1881: 
Supplement, p. 250. 

2 inserted by Act XXXV of 1934^ 

3 Inserted by Act X of 1927. 


4 Repealed by Act X of 1914, Seh. II. 

Sec. 1. — This Act has no bearing on fhe 
city of Bombay Municipal Act. The Act 
was passed to prevent a Municipality acllust 
waywardly or arbitrarily in respect of 
Crown properties within the limits of ih^ 
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2. In this Act ^‘Municipal Committee’’ includes a Municipal Corporation 

or a body of Municipal Commissioners constituted by 
^‘Municipal committee’’, or under the provisions of any enactment for the 
defined. being in force. 

3. Notwithstanding anything contained in any enactment for the time 

Powei to prohibit le^ ot Central Government may, by an 

order in writing, prohibit the levy by a Municipal 
Committee of any specified tax — 

(a) payable by any person subject to the ^[Army Act, the Indian Army 
Act. 1911,] 2 [the Naval Discipline Act; or that Act as modified by the Indian 
Navy (Discipline) Act, 1934] ®[the Air Force Act or the Indian Air Force 
Ast, 1932] who is compelled by the exigencies of military 2[, naval [ “^[or air 
force] duty to reside within the limits of a municipality ; 

6j-# # m ^ 

The Central Government may, by a like order, rescind any such prohibition. 

^[3-A. Notwithstanding anything in any enactment for the time being in 
force, the Provincial Government may by an order 
Power of Provincial in writing prohibit the levy by a Municipal Committee 
H specified tax payable by the Provincial Go- 

0 axes on i , vernment and may by a like order rescind any such 

prohibition.] 

4 . So long as any order made under section 3, prohibiting the levy of a 

tax on any person mentioned in ^ *] that 

s [Central Government] to section, remains in force, the ®[ Central Government] 
pay taxes referred to in sec- liable to pay to the Municipal Committee 

* mentioned in the order the amount which otherwise 

would have been payable to such Committee by such 

person ; 

Provided that the ®[ Central Government] shall not be liable to pay any 
sum in respect of any horse which such person is bound by the regulations of 
the service to which he belongs, to keep, 

5. So long as any order made under [section 3-A] prohibiting the levy of 


8 [Central Government] to 
pay taxes referred to in sec- 
tion 3. 


JLiEG • . 

1 Substituted for “Army Discipline and 
Regulation Act, 1879; or the Indian Arti- 
des of War’^ by Act X of 1927, sec. 2 and 
Sch. I. 

^ Inserted by Act XXXV of 1934, 

3 Substituted by Act XIV of 1932 . 

1 Inserted by Act X of 1927. 

5 The words ‘^or (h) payable by the Secre- 
tary of State for India in Council" omit- 
ted by A.O., 1937. 

c Inserted by ibid. 

7 The words ^^cl. (a) of omitted by ibid, 

8 Substituted for ' ^ Secretary of State for 
Twflia. in Council" by ibid. 

Substituted for <‘said Secretary of State 
an Council" by ibid, 

30. Substituteh for *^see. 3^’ by ibid. 

particular Municipality. The city of Bom- 
bay Municipal Act contains a provision for 
•exempting the Crown properties from gen^ 
ta^ under certain circumstances; but it 
dqies not govern other Municipalities. The 
power contained in this Act was a'?‘=^umed to 
prevei^t mischief by a wayward Municipa- 
lity. IJLB; (1943) Bom. 670=45 Bom.L.R. 
914=1944 Bom. 8. 


Certain buildings within the Municipality 
of Ahmedabad consisted of several tene- 
ments. Each tenement was given a separate 
census number. Within the compound ojl each 
of the buildings there was a ge oral provision 
made for the disposal of waste water of 
each of the tenements, and there was also 
a water closet or urinal in each of the com- 
pounds. But each separate tenement was 
not sepCTately connected with the Munici- 
pal drainage system; nor was there a sepa- 
rate water closet or urinal attached to each 


tenement. The separate tenements were used 
for shops, godowns and offices, but not for 
residential pmpo es On h ^heM^ni- 

^pali^ on the owners of each of the build- 
ings for drainage tax, calculating it on the 
separate letting value of each of the tene- 
ments. Held, that since there were water 
closets or urinals in part of the buildings 
Ob® shops and godowns being parts of the 
bmldings) which were connected with the 
Municipal drainage system, every tenement 
m the buildings, i,e,, all the shops and go^ 
downs could be deemed to be connecied 
with the Municipal drainage system .iiid 
Aerrfore liable to drainage tax " separately. 

733=I.LJR. (1945) Bom. 113 
=220 I.C. 50=1945 Bom. 78. 
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Payments to be made in ^ny tax payable by the ^Provincial Govemmenq, 
lieu of taxes referred to in remains in force, the said ^[Provincial Government] 
section 3-A. shall be liable to pay to the Municipal Committee, in 

lieu of such tax, such sums (if any) as an officer 
from time to time appointed in this behalf, by the [Provincial Government] 
may, having regard to all the circumstances of the case, from time to time 
determine to be fair and reasonable. 


6. If any question arises whether any duty is military 2[, naval] ®[or air 
force] duty within the meaning of this Act, the deei- 
Becision of questions Central Government thereon shall be 

ansmg under this Act. conclusive. 

If any question arises whether any person is compelled as aforesaid 
to reside within the limits of a municipality or is bound as aforesaid to keep 
any horse, the decision thereon of such authority as the Central Government 
may from time to time, appoint in this behalf shall be conclusive . 


THE M JSLIMMAERIAGES DISSOLUTION ACT (1939) 

See UNDER Dissolution op Muslim Marriages Act (VIII op 1939) . 

THE MUSLIM PERSONAL LAW (SHARIAT) APPLICATION ACT 

(XXVI OF 1937) 

[Am., Act Till of 1939 and XYI of 1943.] 

[7th October, 1937,. 


An Act to make provision for the application of the Muslim Personal Law 
(Shariat) to Muslims in British India, 

Whereas it is expedient to make provision for the application of the 
Muslim Personal Law (Shariat) to Muslims in British India; It is hereby 
enacted as follows : — 


Short title and extent. 


1. (1) This Act may be called The Muslim 

Personal Law (£fHARiAT) Application Act, 1937. 
(2) It extends to the whole of British India excluding the North-West 
Frontier Province. 


2. Notwithstanding any custom or usage to the contrary, in all questions 
(save questions relating to agricultural land), regard- 
Applieation of Peisonal intestate succession, special property of females, 
aw to usims. including personal property inherited or obtained 

under contract or gift or any other provision of Personal Law, marriage, dis- 
solution of marriage, including talaq, ila, zihar, lian, khula and mvbaraat, main- 
tenance, dower, guardianship, gifts, trusts and trust properties, and wahfs 
(other than charities and charitable institutions and charitable and religious 
endowments') the rule of decision in cases where the parties are Muslims shall 
be the Muslim Personal Law (Shariat ) . 

Power to make a decla- 3. (1) Any person who satisfies the prescrib- 

ration. ed authority — 

(a) that he is a Muslim, and 


LEG, PEP. 

1 Substituted by A.O., 1937. 

2 Inserted by Act XXXV of 1934, sec. 2 
and Sch. I. 

s Inserted by Act X of 1927, sec. 2 and 
Sch. I. 


Sec. 1, — ^The Muslim Personal Law Ap- 
plication Act, 1937, cancelled the provisions 
of sec. 4 of the Ajmere Regulation of 1877. 


This cancellation will however not affect the 
subject-matter of suits instituted before the 
date of the enactment of that Act (i.e,) in 
1937. The result is that suits instituted be- 
fore 1937 must be decided under tbe pro- 
visions of the Regulation of 1877. 1940 A. 
M.L.J. 9. 

Sec, 2. — The effect of sec. 2 of the Sha- 
riat Act is to make the Mussalman Law 
expressly applicable to subjects which under 
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[S. 6 


Cb) that he is competent to contract within the meaning of Section 11 of 
the Indian Contract Act, 1872, and 

(c) that he is a resident of British India, 
may by declaration in the prescribed form and filed before the prescribed autho- 
rity declare that he desires to obtain the benefit of ^ [the provisions of this section] 
and thereafter the provisions of section 2 shall apply to the declarant and all his 
minor children and their descendants as if in addition to the matters enumerated 
therein adoption, wills and legacies were also specified. 

(2) Where the prescribed authority refuses to accept a declaration 
under sub-section (1), the person desiring to make the same may appeal to such 
officer as the Provincial Government may, by general or special order, appoint in 
this behalf, and such ofSeer may, if he is satisfied that the appellant is entitled to 
mal^e the declaration, order the prescribed authority to accept the same. 

^ ^ 4. (1) The Provincial Government may make 

ue-ma 1 g ower. carry into effect the purposes of this Act. 

(2) In particular and without prejudice to the generality of the fore- 
going powers, such rules may provide for all or any of the following matters, 
namely : — 

(a) for prescribing the authority before whom and the form in which 
declarations under this Act shall be made; 


(h) for prescribing the fees to be paid for the filing of declarations and 
for the attendance at private residences of any person in the discharge of his 
duties under this Act ; and for prescribing the times at which such fees shall be 
payable and the manner in which they shall be levied. 

(3) Rules made under the provisions of this section shall be pub- 
lish<»d in the OfScial Gazette and shall thereupon have effect as ifi enacted in this 
Act. 


5. The District Judge may, on petition made 
Dissolution of ^ marriage by a Muslim married woman, dissolve a marriage on 
by Court in certain circum- ground recognised by Muslim Personal Law 

(Shariat) . [Eepealed by Act VIII of 1939] . 

6. ^[The undermentioned provisions] of the Acts and Regulations mention- 


LEG. REF. 

1 Substituted by Act XVI of 1943 . 


the terms of previous Acts and Regulations 
had to be decided on principles of equity 
and good conscience. That section can have 
no effect in regard to decisions which ex- 
pressly interpret Mussalman Law so as to 
substitute for them the views of Muslim 
jur'sts ou the same point. I.L.E. (1040) 
2 Cal. 464=44 C.W.N. 974=1940 Cal. 501. 
In matters of succession and inheritance a 
XhoiT is govei*Tied bv Hindu Law on /he 
ground of custom. In the matter of •wills 
aP'i Kho-’as were before the Shanat Act of 
1937» governed by the Hindu Law and the 
Courts were therefore bound to construe the 
wills of Khoias according to Hindu Law. 
Even after the Shariat Act, so far as tes- 
tate succession is concerned, the Hindu 
Law governs Khoias. The Legislature in 
the Shariat Act did not consider that the 
law of simple gifts and the law of gifts 
through the medium of a trust were the 
same; there is no warrant for qualif-ying 
the expiession ^trust and wakfs^^ used in 
sec. 2 of the Aej as inter vivos trusts and 
wiiMs. Hence although a Khoja, after the 


passing of the Act, can still vrill away the 
whole of his property, in the matter of con- 
struction of a will to the extent he has 
created trusts or wakfs by his will, the '*'ali- 
dity of those trusts and wakfs must be deter- 
mined by Mahoraedan Law and not by 
Hindu Law. So also with regard to the 
making of the will, its form, its revocation 
or revocation of parts of it, a Khoja (or a 
Cutehi Memon) is governed by Mahomedan 
Law, though in matters of construction of 
a will, he is governed by Hindu Law. 48 
Bom.L.R. 642. 

Sec. 5. — ^A petition under sec. 5 (now re- 
pealed) which was pending before the Dis- 
trict Judge on the date when the repealing 
Act^ of 1939 came into force does not auto- 
matically lapse, and a final order passed by 
him on that petition after the repeal of the 
Act is not, therefore, nlira vires. There 
being no provision in the repealing Act of 
1939 affecting proceedings which had been 
initiated under Act of 1937 when it was in 
force and were pending at the time of its 
repeal, the matter is governed by see* 6 (e) 
of the General Clauses Act. I.L.R. (194*0 
Lah. 773=43 P.LJL 103=1941 Lah. 175. 
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ed below shall be repealed in so far as they are incon- 
sistent with the provisions of this Act, namely: — 

(1) S. 26 of the Bombay Regulation IV of 1827; 

(2) S* 16 of the Madras Civil Courts Act, 1873; 

[(3) S. 37 of the Bengal Agra and Assam Civil Courts Act, 1887;]^ 

(4) S. 3 of the Oudh Laws Act, 1876; 

(5) S. 5 of the Punjab Laws Act, 1872; 

(6) S. 5 of the Central Provinces Laws Act, 1875; and 

(7) S. 4 of the Ajmere Laws Regulation, 1877. 


THE MUSSALMAN WAKF VALIDATING ACT (VI OF 1913. ) 


Year 

No. 

Short title 

Amendments. 

1913 ] 

VI 

The Alu'Salman Wakf Validating Act. 

•^ee XXXI 1 1 f 1 03. 


PEEFATOEY NOTE. — The following is the Statement of Objects and Eeasons 
annexed to the Bill: — 

The object of this Bill is to remove disabilities and great hardship that has been 
created by the recent decisions of the Privy Council in Abdul Fata Mohamed 1 shale and 
others v. Fussomoy Bhur Chowdhury and others (L.E. 22 Ind. App. 76) and other cases. 
The power of a Mussalman to make a settlement for or in favour of his family, children 
and descendants or what is known as walcf-alal-aulad in the Mussalman Law, is paralysed. 

In the ease above cited it was held that under Mussalman Law, a perpetual family 
Settlement expressly made as wakf is not legal and valid merely because there is an ultimate 
gift to the poor and it confirmed the decision in Ashwmlla Chowdhury v. Amarchand 
KhmdUi reported in L.E. 17 Ind. App. 37, the principle of which was approved in a subse- 
quent case of Abdul Gafur v. N%zamuddn, (L.E. 19 Ind. App. 170) where it was laid down 
that a gift is not good as wakf unless there is a substantial dedication of the property to 
chaiitable uses at some period of time or other. 

The decision does not fix any limit of time, it simply says ‘^some period of time or 
other”. It does not define what is * ^ substantial dedication”. Thus it introduces tbe 
greatest uncertainty in the law, and is generally opposed to the true principles and correct 
exposition of the Mussalman jurisprudence. The Bill is intended only to reproduce the 
Mussalman Law of Wakf-alalraulad in a codified form with certain safeguards for the 
authenticity of the wahf-nama and for prevention of fraud upon creditois or otherwise. 

It is not intended to codify or define the general law of Wakf which must be govern- 
ed by the Mussalman Law, The Bill is a simple one and the important provisions are as 
follows: — 

Clause 3. — ^Defines the power of a person professing Mussalman faith to create wakf. 

Clauses 4 and 5. — ^Are intended to secure authenticity of Wahf-nama and prevent 
fraud uuon creditors or otherwise. 

Clause 10 — ^Leals with testamentary wakf. 

Clause 11. — appals with registration of wills and empowers- the persons mentioned 
therein to have the will \ 

(See Fort Sf Georqe Gazette) Bt. Ill, 28th March, 1911, p. 240.) 

Act XXXII of 1930.1 


im March, 1913. 

An Act to declare the rights of Mussalmans to make settlements of property iy 
way of ^^wakf’^ in favour of their families, children and descendants. 
Whereas doubts have arisen regarding the validity of wakfs created by 
persons professing the Mussalman faith in favour of themselves, their families. 


LEG. EEF. 

i N.E. — ^^For the purpose of reviving the 
operation of sec. 37 of the Bengal, Agra 
-and Assam Civil Courts Act, 1887, entry 
<3) relating to that Act shall be omitted*. 
[See Act XVI of 1943, sec. 3 (b)J 


2 For Statement of Objects and Eca«ons, 
see Gazette of India, 1911, Pt. V, p. 107; 
for Eeport of Select Committee, see ibid., 
1913, Pt. V, p. 39; and for Proceedings ia 
Oouneil see ibid,, 1011, Pt. VI, p. 402, and 
ibid., Pt. VI, pp. 29, 65 and 147. 
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children and descendants and ultimately for the benefit of the poor or for other 
religions, pious or charitable, purposes; and whereas it is expedient to remove 
such doubts; It is hereby enacted as follows — 

. . , „ 1. (1) This Act may be called The Mussal- 

^hort title and extent. VALIDATING AcT, 1913. 

(2) It extends to the whole of British India. 

^ 2. In this Act, unless there is anything repug- 

nant m the subject or context, — 

(1) "‘Wakf” means the permanent dedication by a person professing the 
Miissalman faith of any property for any purpose recognized by the Mussalman 
law as religious, pious or charitable. 

(2) "^Hanafi Mussalman^’ means a follower of the Mussalman faith who 
conforms to the tenets and doctrines of the Hanafi School of Mussalman law. 


Sbc. 1. — The Mussalman Wakf Validat 
ing Act is not retrospective in its effect. 
1922 P.C. 107-43 M.L.J 385=49 Cal. 830 


=49 LA. 153 (P.O.); 54 LA. 372=1927 P. 
0. 191=53 166 (P.O.). See also 50 

LC. 77=6 O.L.X 80; 65 C. 448=105 I.C. 
647=1928 C. 130; 39 B. 563; 24 O.W.17. 
18; 19 C.W.N. 967=32 1.0. 701=43 0. 158; 
44 A. 1=1922 All. 314; 27 LC. 96=19 0. 
W.N. 76. The Act merely defines what is 
valid wakf but it does not^ purport to deal 
with the validity or otherwise of wakfs, the 
objects of which are indejSboite or uncertain. 
130 LC. 556=1931 S. 75. The Act of 
1913 was intended to expand the law relat- 
ing to the creation of a wakf and not to 
restrict it and a wakf which would have 


been considered a good wakf before the 
Act was passed could not possibly be con- 
sidered a bad wakf owing to anything con- 
tained in the Act. 4 Luck. 101=1929 O. 
25. The Mussalman Wakf Validating Act 
of 1913 had no retrospective effect and it 
was only by the later Act of 1930 that it 
was made to apply to wakfs created before 
1913 and then^ only if any right, title, obli- 
gation or liability already existing was not 
a,ffected. A mortgage created before 3930 
cannot, therefore, be affected by these Acts. 
13 Luck. 723=1938 O.W.N. 67=1938 Oudh 
69. If there can be a valid wakf subse- 


quent to the Mussalman Wakf Validating 
Act apart from the provisions of the Act, 
where the wakf makes provision for the 
family of_ the wakif the test lo be applied 
to ascertain its validity would be the same 
as that applied to cases decided before Act 
VI of 1913, namely, that if the effect of 
the deed was to give the property substan- 
tially to charitable uses it would be valid, 
but if the effect of the deed was to give 
the property^ in substance to the settlor's 
family then it would be invalid under ISiIaho- 
medan Law. 1940 AX.J. 604=1940 AU. 


462. The Wakf Validating Act allows the 
settlement of properties in perpetuity in 
favour of the family, children or descendants 
of a person belonging to the Mussalman 
faith. 112 LC. 623 C2)=1929 A. 180. 
pnder the* Act, where & dedication is made 
in fayour jpf one's own descendants, gene- 
.ratipn afte^ generation, .k is not necessary 
that there should pe v an immediate or con- 
current gift in J^vour ^ religious or chari- 


table object. It is enough if there is an 
ultimate gift in favour of such objects as 
are considered pious, religious, charitable or 
meritorious under Mahomedan Law. 112 

LO. 623 (2)=1929 A. 180. The Mussal- 
man Wakf Act, 1923, applies to such wakfs 
as are defined in sec. 2 (e) of tliat Act and 
does not apply to such other wakfs as are 
expressly excluded from the operation of 
the definition. The exception covers a wakf 
such as is described in sec. 3 of the 
Mussalman wakf Validating -let 
(1913), under which any benefit 

is for the time being claimable 

for himself by the person by whom the 
wakf was created or by any of his family 
or descendants, 7 O.W.N. 986=1930 O. 
509. An illusory charitable gift made be- 
fore the Act is void. 60 LC. 77=6 O.L,J. 
80. A trust for slaves and dependants is 
not within the terms of the Wakf Validat- 
ing Act, VI of 1913 or Act XXXII of 1930 
giving retrospective effect to the earlier Act 
69 LA. 74=34 BomLL.R. 510=54 A, 93= 
1932 P.C. 81=62 M.L.J, 371 (P.C.). The 
fact that a wakf is made under Act VI of 
1913 does not exclude the principles of 
Muhammadan Law from application. 16 
L. 432=1935 L. 626. The ultimate gift to 
religious or charitable purposes must be im- 
plied from the terms of the document and 
cannot be implied from the mere fact that 
the testator was purporting to make a wakf. 
Where a settlor directed that the dwellings 
house should be used by himself and his 
heirs and as regards income from the pro- 
perties, he directed that a specified fra(*tion 
should be spent on charity, the remainder be- 
ing spent on himself and his heirs, but there 
was no provision as to the destination of the 
income after the failure of heirs, held, that 
the wakf was invalid both under the Maho- 
medan Law and under the Mussalman Wakf 
Validating Act. 60 C. 901=37 C.W.N. 741 
=1933 0. 716. Procedure under the Act — 
Alienation of Wakf Property, See LL.B. 
(1944) Kar. 69. 

Seo. 2. — ^Mere use of the word ^Vakf" 
in a deed after Act VI of 1913 cannot ne- 
cessarily imply a dedi'»ation to the poor and 
will not make a valid dedication in law. 
The ultimate object of the wakf should be 
implied by use of proper words. It must 
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3 . It shall be lawful for any person professing the Mussalman faith to 


Power of Mussalmans to 
create certain wakfs. 


create a wakf which in all other respects is in accord- 
ance with the provisions of Mussalman law, for the 
following among other purposes: — 


contain an implied reservation that the 
ultimate benefit from property should go for 
a religious, pious and charitable purpose of 
a permanent character. 52 A. 748=1930 A. 
837 — 1930 A.L.tr. 978. See also 7 Luck. 
300=8 O.W.N. 1302=1932 O. 71. 

Seo. 3, — ^As to applicability of section, 
see 1928 N. 10. See aUo 37 C.W.]Sr. 395= 
60 C. 790=1933 C. 581 [where it was held, 
that the wakf dih not come under this sec- 
tion but came within the exception of sec. 

2 (e) of the Act of 1923.] In order that 
a beneficiary under a wakf can claim the 
protection under the Mussalman Wakf Vali- 
dating Act of 1913, he must establish that 
he falls in one of the three categories men- 
tioned in the Act, vis,, (1) the family of 
the settlor; (2) the children of the settlor; 
(3) the descendants of the settlor, 'family” 
in sec. 3 of the Act would include (1) all 
those persons residing in the same house 
as the settlor and dependent upon him for 
maintenance and (2) all those connected 
with the settlor through a common p>oge- 
nitor or by ties of common lineage. 44 
Bom.L.R. 256=I.L.B. (1942) Bom. 441= 
1942 Bom. 155. See also I.L.K. (1940) 2 
C. 464=44 C.W.N. 974=1940 Cal. 501. 
Where the major portion of the income is 
dedicated by the deed of wakf to the up- 
keep of a mosque, and the allowance fixed 
for the daughter-in-law and her daughter 
has been given to them not as the waldf^s 
heirs but as Mutawallis of the wakf pro- 

n , so that the wakf cannot properly 
i,id to be one for the maintenance and 
support of the wakif^s family, the Mussal- 
man Wakf Validating Act has no applica- 
tion, and the deed of wakf in question is 
not invalid owing to the provisions of that 
Act. 11 Luck. 735=1936 O.W.N. 165= 
1936 O. 213 (F.B.). The provisions of Act 
VI of 1913 though in terms declaratory are 
not retrospective. 40 M. 116=1916 P.O. 
86=32 M.L,X 101=44 I.A. 21 (P.O.) 

(Affirming 34 M. 12=6 I.C. 1) ; 24 O.W.N. 
18; 39 B. 563=26 I.C. 906=16 Bom.L.B. 
977. See also 53 M.L.J*. 166 (P.O.). Act 
validates a trust only when the ultimate 
benefit is expressly or impliedly reserved 
for the poor or for any other purpose re- 
cognised by the Mussalman Law as a reli- 
gious, pious or charitable purpose of a 
permanent character. 105 I.C, 155=1928 
N. 10. See also 93 I.O. 14=1926 A. 378. 
A wakf for the maintenance of the wakif’s 
family is invalid, if there is no ultimate 
gift for a religious, pious or charitable pur- 
pose. I.L.It. (1940) 2 Cal. 189=71 C.L.J. 
432=44 C.W.N. 718=1940 Oak 417. If 
the ultimate gift to the poor or to pious, 
reUgious and charitable purposes is post- 
poned till after the extinction of the family, 
children or descendants of the wakif, the 
wakf would be valid although the u!<-imate 
C. C. M.— 486 


gift to such purposes is remote. If such 
an ultimate gift is more remote, that is, if 
it is to take effect on the extinction of a 
more extended group of persons as for in- 
stance heirs how low so ever of the wakif, 
the dedication by way of wakf substantial- 
ly for the maintenance of the wakif^s family, 
children and descendants would not bo 
valid under the Wakf Validating Act. For 
the body of the heirs would include even the 
distant kindred, most of whom would not bo 
descendants how low so ever of the wakif 
and could not be regarded as members of 
his family. I.L.B. (1940) 2 Cal. 464=44 
C.W.N. 974=1940 Cal. 501. See also 44 
Bom.L.B. 256=1942 Bom. 155. A wakf 
which is against the Mahomedan Law of 
Inheritance and which excludes the princi- 
pal heir is not invalid under sec. 3 of the 
Act- The words '^which in all other res- 
pects is in accordance with the provisions 
of Mussalman Law” in that section do not 
refer to the Law of Inheritance but tie law 
of wakfs as governed by Mussalman Law. 
Further sub-cl. (u) allows a wakf for^ the 
maintenance and support wholly or partially 
of his familv, children or descendant**. The 
expression '^family, children and detrend- 
ants” does not mean the family or ehtl Iren 
or descendants as a class but may mean 
only some persons of a particular class. 
Under Mahomedan Law, a valid wakf can 
be created in favour only of some members 
of the family or some of the children or 
descendants, whether males or females and 
to the exclusion of others. I.L.B. (1938) 
Lah. 435=40 P.L.B. 220=1938 Lah. 4-53. 
The maintenance and support of the fpiuily, 
children or descendants of the wakif, does 
not come within the phrase "other purpose 
recognised by Mussalman Law as pious” 
used in the proviso to sec. 3 for maintenance 
of these persons or class of pereons is ex- 
pressly mentioned in the body of that sec- 
tion. I.L.B. (1940) 2 Cal. 464=44 C.W.N. 
974=1940 Cal. 501. The Mussalman Wakf 
Validating Act has not effected any change 
in the law. The proviso to see. 3 of the 
Act does not make valid a wakf which is 
religious and pious only without being also 
charitable. The object of the Act was to 
deelaie the rights of Mussalman** to make 
settlements of property by way of wakf in 
favour of their families, etc 40 L.W 
806=58 M 204=1935 M. 29=68 M.L J. 
107. A bequest "for charitable and religi- 
ous purposes” is void for uncertainty. Both 
these objects are void for uncertainty indi- 
vidually as t^ey are corvela<'<=‘ '' 
other; even if one of them be held to b© 
uncertain the entire wakf must fail and 
such bequests cannot be enforced by the 
Courts. 1935 L. 596, The executant cf a 
wahinama provided that the surplus income 
of certain properties should be utilized to- 
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wards certain pious works, towar«*s 
the mtiintenanee of a certain private 
tomb. There was a further clause that the 
settlor could make arrangement regarding 
the tank, garden, etc., mentioned in the 
deed. Held, that there was an ultimate 

benefit for a pious or charitable purpose 
and that the dedication was valid. 59 C. 402 
=35 C.W.N. 1159=1932 C, 93. BeU, also 
that the reservation clause regarding the 
tank, gardens, etc., did not affect the dedica- 
tion (governing principles applicable to the 
construction of a wakfnama stated). Effect 
of use of the word 'wakf’ indicated. 
(Hid,) A wakf describing the ultimate 

object of the benefit as charitable purposes 
highly commendable according to ^anafl 
sehooP iumur-i-lcair men jo tamaujib maydb 
hanaHa 8eada mmiasib him Tchareh here) 
is not valid according to Mussalman Wakf 
Validating Act unless the author specifies a 
particular object and that particular object 
is recognised by the Mahomedan Law as 
religious, pious or charitable and is of a 
permanent character. 15 Luck. 536=1940 
O.W.N. 689=1940 Oudh 324 ('F.BX See 
also 26 I. A. 71. But see 46 C.W.N. 561= 
1942 Pal. 180=74 C L.J. 271 ; I.L.E. (1941) 
A. 443=1941 All. 235. The mere use of 
the word *'wakf” in a deed after the passing 
of Act VT of 1913 cannot necessarily im- 
ply a dedication to the poor. The ultimate 
object of the wakf has to be implied by 
use of other words. 1930 A. 837. The ob- 
ject of the proviso to sec. 3 is that it should 
appear on the construction of the instru- 
ment of wakf that the ultimate benefit is 
either expressly or impliedly reserved for 
the poor or for any other purpose recog- 
nised by the Mahomedan Law as a religi- 
ous or charitable purpose of a permanent 
character. The word “wakf” therefore 
used in see. 3 should not only satisfy the 
definition of that word given in sec. 2 but 
should also satisfy the limitations of the 
roviso before a wakf can be adjudged to 
e lawful within the meaning of the Act. 
8 O.W.N. 1302. When a definite rule of 
Mahomedan Law is laid down by the Legis- 
lature it must follow that it overruled cer- 
tain intemretations which did not find 
favour with the Legislature. 1930 A, 837 
=52 A. 748. Where a person executed a 
wakfnama and placed the mutawalli in pos- 
session of certain pronerties, but the deed 
did not contain any direction for an ulti- 
mate be’^efit to religions or charitable pur- 
poses, held, that a valid wakf was not con-^ 
stituted. 199 1.0. 163=6 Luck. 382=1931 
0. 133. Whpre the annual profits of the 
wakf properties were Es. 700 a year and 
after deducting the expenses which were 
specified in the wakfnama, the aggregate, 
of which came to Es. 225, the balance of 
Es. 47'i wos to be suent by thp mu^wnlHs 
in e^npl proportions for the mainte'nance of 
ihemselves and their children, held, that 
that -was hy virtue of els. (a) 

and Cb^ of sec. 3 of the Act provided the re- 
quirements of the proviso attached to ♦^he 
section were fulfilled. 8 O.W.N. 1302= 


7 Luck. 300=1932 O. 71 Under the Act it 
is open to a Mussalman to create a wakf of 
property which would be perfectly valid, 
even although the income during his own 
lifetime was devoted entirely to his own sup- 
port, and, so long as he remained arivo;* 
such a \ ak± wni 1 ^ Le val d e on \± he il 
not spend anything upon religious and 
charitable purposes, in his lifetime. 1927 0. 
162. Where a man ha^s set aside property 
with the direction that his expenditure upoa 
religious and charitable objects sliaU 
be made from a portion ot' the income of tne 
property and he has expen ed sums upon re- 
ligious and char.table objects, the conel son 
would be that he utilised a portion of the 
income at any rate for such objects. Under 
the Hanafi law this is sufficient. 4- O.W N. 
360=102 LC. 77=1927 O. 162; 53 I.C 764 
= 24 C.W.N. 18. A wahfnama though noi 
governed by the Act will be valiJ if the 
dominating purpose and intention of the 
grantor was a charitable purpose and the 
secondary" and subsidiaiy object was to se- 
cure foi his daughters any surplus ihat 
might remain after defraying the expenses. 
41 I.O. 684 (2). The expression “family” 
includes only those persons residing in the 
houte of the dornor for whose maintenance, 
the donor is responsible, and remote cousins 
in the fourth and fifth degree do not come 
within the term. 13 O. & A.L.E. 896. \ 

walrf may be validly created in favour of 
certain membeis of the family to the exclu- 
sion of others. Considerations of cx' edi'^nev 
cannot prevail with the Court to introduce 
words into a section which are not there. 
The ancient Mussalman text- writers do -lot 
discountenance the idea of a set lement in 
favour of 'orae only of a class, tho’-»gh it 
may be at variance with the principles of 
the law of inheritance. 125 I.O. 33=3930 
S. 318. A daughter-in-law living in the 
same house as the settlor and jnaintained by 
him is undoubtedly a member 6f the family 
of the settlor. 52 A. 368=1930 A.L.J. 109 
=1939 A. 169; 51 A. 40=1928 A. 5’6. 
Where the executant of a wakfnsma pr'^vi- 
ded that '^religious and charitable objects 
should continue to be performed permanent- 
ly and in perpetuity so that they may bene- 
fit my soul,” held, that the w^’kf satisfied die 
requirements of the proviso to sec. 3, 
even though there was no specifiention in 
the deed itself of such religious and chari- 
table objects. 7 Luck. 300. A wakfnama in 
which provision out of his property is 
made for the maintenance of his deceased 
brother’s wife and another deceased bro- 
ther’s children, is valid; the deceased bro- 
ther’s son comes within the meaning of the 
word “family”, as used in sec. 3 (a) of the 
Act. 11 Lah.L.J. 404=1929 L. 721. The 
word “family”, in sec. 3 (a) was intended 
to be used in a very large and extensive 
sense. Technically the word “family” may 
be taken to mean the collective body of per- 
sons who live in one house and un^'^er one 
head or manager. Popularly the term Indi- 
cates persons descended from one common 
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(а) for the maintenance and support wholly or partially of his family, 
children or descendants, and 

(б) where the person creating a wakf is a Hanafi Mussalman, also for 
his own maintenance and support during his lifetime or for the payment of his 
debts out of tlie rents and profits of the property dedicated: 

Provided that the ultimate benefit is in such cases expressly or impliedly 
reserved for the poor or for any other purpose recognised by the Mussalman 
law as a religious, pious or charitable purpose of a permanent character- 


progenitor and having a common lineage. 
The nephews of the settlor are in this sense 
the members of his family. It could never 
have been the object of the legislature to ex- 
clude persons who were related by blood, 
merely by reason of the fact that they did 
not reside in the house of the settlor or that 
the settlor was not normally responsible for 
their maintenance. 1930 A.L.J. 109=52 A. 
368=1930 A. 169; 51 A. 40; 138 I.C. 616 
(A.). “Family” as including non-resident 
relative — ^Provision in deed for maintenance 
of such persons — ^Whether renders deed in- 
valid, See 4 Luck. 101=1929 0. 25, Where 
the author of a wakf does not divest himself 
of the property, the wakf is not valid. In the 
absence of an express reservation of any 
ultimate benefit to the poor in a wakf, no 
such final reservation can be implied on a 
failure of heirs of the donor. 10 0. & 
A.L.R. 896. The word ‘ 'desce^idants ’ ’ in 
S. 3, el. (a) includes persons descended from 
the settlor both in the male and in the fe- 
male line. The descendants in the female 
line not residing in the house of the settlor 
and not maintained by him are within the 
Act and cannot be excluded from its pur- 
view. 1930 A.L.J. 109=15 Luck. 586=1930 
A. 169. Under S. 3 (h) it is lawful for a 
person to create a wakf for the payment of 
his debts out of the rents and profits of the 
property dedicated. 49 C. 477=34 O.L.J. 
444=1922 C. 429. 

Sec. 3 (a): Family^’ — ^Adopted son. — 
The word “family” in S. 3 (a) is used by 
the Legislature in its broad popular sense 
sc as to include all persons descended from 
a common progenitor. 1940 A.L.J. 399= 
1940 All. 383. From the fact that M was 
adopted by A who had executed a wakf and 
resided with him during his lifetime, he 
(i/) must be held to be a dependent relation 
of A and therefore comes within J:he defini- 
tion of family in S. 3. 1935 L. 414. The 

word “family” as used in S. 3 (a) of the 
Act includes the brother or the descendants 
of the brother so as to entitle them to claim 
to be the subjects of a valid wakf. 16 Lah. 
782=1935 L. 251. The fact that a person 
cannot take benefit under the wakf on the 
ground that he is not a member of the fa- 
“ mily of the wakf, is not sufifieient to set it 
aside in its entirety. 1935 L. 414. 

Sec, 3, Proviso: Scopfi.-— The proviso to 


S. 3 does not effect any change in the Mus- 
lim conception but simply states what the 
Muslim law is. The effect of that proviso 
must, therefore, be judged by the principlea 
jropounded by Muslim jurists. According 
to them there aie two distinct principles: 
One is analogous to the cypres doctrine. 
The other principle is that a wakf will not 
fail for mere vagueness or uncertainty of 
the object. For when the object is not 
specified by the wakf, the usufruct is to be 
applied to the benefit of the poor. The pro- 
viso to S. 3 states that the ultimate benefit 
in a wdkf-alaLaulad can also be impliedly re- 
served for the poor or for any purpose re- 
cognised by the Mussalman Law as religious, 
pious, or charitable purpose of a permanent 
character. Those purposes need not be ex- 
pressed in clear terms in the wakfnama. If 
in the wakfnama the wakf designs the ulti- 
mate gift to “proper acts of charity”, these 
words used in the wakfnama will imply a 
gift to the poor, which is an effective gift, 
and the wakf will comply with the provi- 
sions of the Act. Further, if the wakf 
deed manifests an overriding intention to 
give to charity in the contingency of the 
failure of the descendants of the wakf 
that would call in the application of the 
cypnes doctrine. Per KhundTcar, J , — If the 
objects of the wakf are indicated with rea- 
sonable certainty, it is not necessary that 
they should he named. A gift for “Kar-i. 
khair ^ ’ (works of charity) in a deed of wakf 
cannot be condemned as vague and indeter- 
minate, as the objects of the donor ^s bounty 
are possible of ascertainment by reference 
to the principles of Mahomedan Law. Even 
if the expresison “Kar-i-khair” does not in 
dicate the objects of bounty intended by the 
wakif with sufficient certainty, the doctrine 
of cypres could be invoked. 74 G.L.J. 261 
=3942 Cal. 180=46 C.W.N. 561. See also 
1940 Oudh 324 (F.B.); 1941 All. 235=T. 

L.E. (1941) All. 443. The proviso to S. 
.3 of the Mussalman Wakf Validating Act 
is imperative, and the absence of an express 
01 implied provision for the ultimate rever- 
sion of the property to some charity makes 
the wakf absolutely invalid. 165 I.C. 515, 
The word “impliedly” in the proviso to S. 3 
of Act VI of 1913 has not been defined any- 
where; but it must mean that the reserva- 
tion of the benefit for the poor, etc., can be 
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indirectly inferred from, the recitals in the 
deed coupled with surrounding circumstan- 
ces. 1936 A.L.J. 231=1936 A. 404. But 
where a deed of wakf-alal-aulad contains no 
such indication and it is impossible to say 
that the wakif had any such purpose in view 
even as a remote possibility, and indeed 
where the wakif does not seem to have con- 
templated the extinction of the line of his 
descendants at all, it is difficult to say that 
any reservation of such benefit is implied. 
(Ibid.) A mere recital in the deed that the 
wakf-alal-aulad was being made in accord- 
ance with law, Act VI of 1913, does not 
imply that the requirements of that Act 
were fulfilled. Wheie among other liinga 
a deed of wakf recited that ‘ if, may God f or- 
bia, there be extinction of my descendants, 
jj [ any time, the amounts allotted above to my 
heirs, shall be utilised for some charitable 
purposes according to the scheme to be pre- 
pared by Court and the Court shall, in that 
case, have power to utilise the money only 
for such TcarA'Tchair as would be correct and 
valid according to entire Mahomedan reli- 
gion,’ it was held that the words Tcar-i-Tchair 
Were used in a larger sense so that money 
may be devoted not only to objects of Jehai- 
rat but for objects which might or might not 
be charitable and that the settlor deliberately 
used a wider language to give a greater clis- 
cretiou to the Court and to the mutwalU to 
administer the trust. It was held further 
that the condition laid down in the proviso 
to 8. 3 of the Mussalman Wakf Validating 
Act had not been duly complied with and 
ihe wakf failed for uncertainty. I. L. E. 
ri941) All. 443=1941 A.L.J. 269=1941 All. 
235. It is clear from the preamble to the 
Mussalman Wakf Validating Act that the in- 
tention in passing the Act was that it should 
<*over private trusts only because there was 
no doubt regarding the validity of public 
wakf s . The proviso to S . 3 of the Act would 
be quite meaningless if the Act applied to 
public wakfs by whieh the benefit is reserved 
immediately and not ultimately for public 
purposes. 11 B.B. 293. 

Implied reservation op ultimate Benefit 
— ‘'Wakf-pi-sabi-lillah’' in perpetuity. — 
The reservation of the ultimate benefit con- 
templated by the proviso to 8. 3 of the 
Wakf Validating Act can either be made 
expressly or impliedly. The answer to the 
question whether the reservation of the ulti- 
mate benefit for those purposes has been 
made by a deed of wakf must depend on the 
intention of the wakif as disclosed by the 
deed. In a ease where the words ^^wakf-fi- 
, sabi-lillah” have been used and wakf has 
been created in perpetuity, and there is pro- 
• ^sion ffor the appointment of the mutawal- 
lis for all time to come, and a portion of 
tho usufruct of the wakf property has been 
reserved for pious and charitable purposes, 


and the wakif had in contemplation the pos- 
sible extinction of the Hue of his descendants 
v/ho were to be the principal recipients of the 
profits of the wakf property, the conclusion 
is that the wakif intended by implication to 
reserve the ultimate benefit for the purposes 
enumerated in the proviso. 1935 A.L.J. 
647=1935 A. 616. The performance of 
fateha ceremonies is a 'religious, pious or 
charitable purpose’ within the meaning of 
the proviso to S. 3. 1940 A.L.J. 399= 

1940 A.W.B. (H.C.) 352=1940 All. 383. 
Where the whole of the trust property is 
not given to charity as an ultimate bequest^ 
the provisions of the Mussalman Wakf Vali- 
dating Act cannot be said to be complied 
with. The wakf cannot be validated under 
the Act. 48 Bom.L.R. 67. It is open to 
a Settlor under the Hanafi law to reserve 
foi his own maintenance and support dur- 
ing his lifetime the income of the trust pro- 
perty. The Act, however, does not per- 
mit a Hanafi Mussalman to reserve the in- 
come of the trust property during his life 
for his own benefit and for such use as lie 
may put it to. 48 Bom.L.E. 67. Under 
the ordinary law it is not open to a person 
to tie up his property in perpetuity and; 
give the income of it- to his children and his 
descendants. But the law has made on 
exception in the case of Mussalmans. The 
Mussalman Wakf Validating Act makes it 
lawful for a Mussalman to tie up his pro- 
perty in perpetuity for the maintenance and 
support of his family, children or descen- 
dants provided he makes a provision that 
the ultimate benefit goes to a charitable ob- 
ject recognised by the Mahomedan law as 
charitable and the charitable object is of a 
permanent nature. It is open to him to 
postpone the benefit being conferred upon 
charity till the extinction of all his family 
and his descendants. 48 Bom.L.E. 67. 
There is nothing in the Mahomedan Law to 
pi event a Mussalman from creating a trust 
for charity, by way of a gift to charity m 
praesenti, although there is a provision in the 
deed of trust or wakf that the trustees 
should not speud the money gifted on cha- 
rity so long as he was alive and gave the 
income to him, provided the charitable ob- 
ject is such as is recognised as good under 
the Mahomedan Law. 48 Bom.L.E. 67. 
The kindred of the settlor and their descen- 
dants are not the objects of a wakf contem- 
plated by S . 3 of the Wakf Validating Act, 
as they do not come within the category "of 
his family, children or descendants.” I.L. 
E. (1946) Lah. 300. The introduction as 
beneficiaries of a class of persons who are 
outside the scope of the Mussalman Wakf 
Validating Act between the settlor’s descen- 
dants and the ultimate beneficiary, namely, 
charity, does not render the wakf bad in its 
inception. Their interest can be cut out as 
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4, No such wakf shall be deemed to be invalid merely because the benefit 
reserved therein for the poor or other religious, pious 
or charitable purpose of a permanent nature is post- 
poned until after the extinction of the family, chil- 
dren or descendants of the person creating the wakf. 

5. Nothing in this Act shall affect any custom 
or usage whether local or prevalent among Mussal- 
mans of any particular class or sect. 


Wakfs not to be invalid 
by reason of remoteness 
of benefit to poor, etc. 


Saving of local sec- 
tarian custom. 


THE MUSSALMAN WAKF VALIDATING ACT (XXXII OF 1930). 

[2Sth My, 1930. 

An Act to give retrospective effect to the Mussalman Wakf Validating Act, 1913. 

Whereas the Mussalman Wakf Validating Act, 1913, does not apply to 
wakfs created before its enactment; 

And whereas it is expedient to validate such wakfs without infringing 
any rights contrary thereto which may htve already accrued or been acquired; 
It is hereby enacted as follows : — 

. 1. This Act may be called The Mussalman 

bhort title. Validating Act, 1930. 


Act VI of 1913 to apply 
retrospectively. 


2. The Mussalman Wakf Validating Act, 1913, 
shall be deemed to apply to wakfs created before its 
commencement : 


beneficiaries and the interest of charity 
thus accelerated. I.L.E. (1946) Lah. 300. 
Where the bequest is for purposes one of 
which is charitable and the other merely 
benevolent and discretion is left to the trus- 
tee to spend the income on either object as 
he pleases, the whole bequest is bad for un- 
ceitainty. I.L.R. (1946) Lah. 300, It 
is a sufficient compliance with the Mussal- 
man Wakf Validating Act if a wakf deed 
provides that the ultimate benefit is for 
religious and charitable purposes even 
though the objects are not specifically stat- 
ed. Where the words used in a wakf-deed 
are ‘^mahabi aur hhairati Tcam’^ which free- 
ly translated would mean religions and 
charitable works’’ and the overriding inten- 
tion of the settlor is to leave the ultimate 
benefit to diarity, the wakf is not void for 
uncertainty and vagueness. I.L.E. (1946) 
Lah. 300. 

Secs. 3 anb 4. — ^Neither of Ss. 3 and 4 
make the Act retrospective id its operation; 
consequently if a wakf created before the 
passing of the Act was illusory and there- 
fore invalid in the eye of the Mahomedan 
Law, it would not be validated by reason 
of any retrospective operation of that Act. 
41 A. 1=48 I.C. 94 (2)=16 A.L.J. 841. 
On the construction of a wakf created by 
the will of a cutchi menon; Held, (1) that 
there was no uncertainty with regard to the 
property dedicated and the dedication V7as 
not subject to any 'contingency, so as to ren- 
der the dedication invalid on those grounds; 
the fact that the properties dedicated includ- 
ed part of the resdue of the testator’s mo- 


vables did not affect its validity in view of 
the Mussalman Wakf Validating Act; (2) 
that all the objects for which the trustees 
were directed to devote tlie income in the 
event of the family becoming extinct were 
valid objects of wakf; the observance of tl.e 
anniversaries of the death of the testator and 
the members of his family, involving feed- 
ing of the poor, constituted a valid object of 
wakf and the reading of the Koran in pub- 
lic and in private houses was not only re- 
ligious and pious but was also charitable 
as it was for the benefit of all Mussalmans; 
and (3) that even if some of the objects were 
invalid, the wakf would not be rendered in- 
valid as the Cyyres doctrine could be ap- 
plied in carrying out the directions of the 
will. 1944 M.W.N. 505=1944 Mad. 605= 
(1944) 2 M.L.J. 92=1. L.E. (194:5) Mad, 
276 . 

Sscs. 3 ANB 5.— ‘A wakf does not become 
void merely because the wakf appointed a 
minor as the first mutawalli. 26 A.L.J. 748« 
See also 1928 A. 508=50 A. 830=113 1,0. 
723. 

Sec. 4; WAKi^--VAiimiTT---PROVisiw bb- 
OARDING kesidencb OF Eamily. — ^Where the 
primary object of the testator was to create 
a waKx for chan table ana religious purposes, 
a provision regarding the residence of the 
family does not invalidate wakf. 1935 L. 251 
=16 L. 782. 

S. 6-0 (as amended by Bom. Amend- 
ment Act XVIII of 1935) — ^Revision — Order 

by Dt. Judge.. See 45 Bom.L.B. 1055, 

Sec. 1 . — See 1938 Oudh 69=13 Luck, 723 
cited under Mussalman Wakf Validating Act 
VI of 1913. 
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Provided that nothing herein contained shall be deemed in any way to 
affect any right, title, obligation or liability already acquired, accrued or incur- 
red before the commencement of this Act. 


THE MUSSALMAN WAKF ACT (XLII CP 1523). 


Ytar. 

1 No 

Short title. 1 

1 Ami ndment. 

1923 

1 

XlU 

The Mussalman Wakf Act. 

uctioris 2 to IS came into 




force Jii the Mariraa Presi- 




i\i r rv I Iv '931 


[Sth August, 1923. 

An Act to make provision for the better management of wakf property and for 
ensuring the keeping and publication of proper accounts in respect of such 
properties. 

Whereas it is expedient to make provision for the better management of 
wakf property and for ensuring the keeping and publication of proper accounts 
in respect of such properties ; It is hereby enacted as follows : — 

Preliminary . 

Short-title extent and 1 . ( 1 ) This Act may be called The Mussalman* 

commencement. Wakf Act, 1923; 

(2) It extends to the whole of British India, including British Baluchis- 


tan and the Sonthal Parganas ; 

(3) This section shall come into 


LEG. REP. 

iSecs. 2 to 5 and 7 to 13 were brought 
into force in the Punjab with effect from 

the 14th May, 1924, bee Punjau tjazeite, 

1924, Pt. I, p. 418, 

Secs. 2 to 13 were brought into force in 
the Presidency of Bombay including oiad 
from the first June, 1925, see Bombay Gov- 
ernment Gazette, 1925, Pt, I, p. 1414. All 
provisions of the Act were brought into force 
in Bihar and Orissa from the 3rd Septem- 
ber, 1925, see Bihar and Orissa Ga^^nte, 

1925, Pt. II, p. 1192, 

Secs, 2 to 13 were brought into force in 
the Presidency of Bengal with certain modi- 
heations tro» tlic June, 1927, spe Moiifi- 
cation No. 230, T. Mis., dated the 5th May, 

1927, Calcutta Gazette. Pt I, p. 1908. 
Seed. 2 to 13 were brought into force in 

Ajmer-Merwara from 1st February, 1^28, 
see Gazette of India, 1928, Pt. 11-A, p. 20. 

' Secs. 2 to 5 and 7 to 13 were brought 
into force in the N,W.P.F. with effect frum 
24th February, 1928, see N.W.F.P. Gazeue, 

1928, Pt. I-A, 183. 

Siso. 1. — If part of the purpose of a walcf 
is to piovi e ».oi the waK x hmiseti or * ^ 
member of his family or his descendants, 
the pto^sions of the Act will not come into 
force after the death of such persons. 
170 1.0. 530=1937 O.W.N. 798=1937 

Ondh^ 454*. Wfier^f a plea^ is raised before a 
District Judge that the Miiasutlmnia ., Wabf 


force^ at once; and 


Act is inapplicable to a particular wakl, the 
District Judge may refuse to decide it, but 
if he finds it convenient and desirable to 
determine the question on the materials be- 
fore him, he is within his jurisdi^.ion in do- 
ing so. I.L.R. (1941) N. (113 = 1940 N.L.J. 
98=1940 Nag. IGl. See also 1938 Pat. 137 
=19 P.B.T, 017. 

As amended by Bombay Act XVIII of 
1935 — ^Applicability to Bombay Presidency, 

All that Bombay Act XV^II of 1935^ 
amending Act XLII of 1923 did was to 
amend with the necessary sanction the Act 
of the Central legislature, and both must be 
read to^i-ether ana both anplv to the Bombay 
Presidency. 191 LC. 429 = 1940 Sind 219. 

The absence of any provisions as to ap- 
peal onlv indicates tU.it the results of an in- 
quiry under the Act are not intended to bo 
final and conclusive. But if the req»:ir«- 
ments of sec. 115, 0. P. Code, are fulilUeJ, 
a revi<?ion from an order under the Act 
would lie to the High Court under that see. 
tion. 9 O.W.N. 538=1932 0. 210=7 Luck. 
()0j (F I '' u " ul> u e » Mt 1 cro 

was a valid wakf and that respondents were 
the mutwallis thereof, but they only denied 
that the deed of endowment created any 
trust to which the Charitable and Relitrious 
Trusts Act of 1920 could be applicable, it 
does not deprive the District of his 

jurisdiction to proceed under Act XLII of 
1923. 
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( 4 ) The [Provincial Government] may by notification in the [Official 
Gazette], direct that the remaining provisions of this Act, or any of them which 
it may specify, shall come into force in the Province, or any specified part 
thereof, on such date as it may appoint in this behalf. 

Definitions. unless there is anything repugn' 

ant in the subject or context, — 

^ (a) ‘^benefit” does not include any benefit which a mutwalli is entitled 
to claim solely by reason of his being such mutwalli; 

(b) ‘'Court" means the Court of the District Judge or, within the limits 
of the ordinary original civil jurisdiction of a High Court, such Court subordi- 
nate to the High Court as the [Provincial Government] may, by notification in 
the [Official Gazette], designate in this behalf; 

(c) “mutwalli" means any person apponted either verbally or under any 
deed or instrument by which a wakf has been created or by a Court of compe- 
tent jurisdiction to be mutwalli of a wakf, and includes a naib-mutwalli or 
other person appointed by a mutwalli to perform the duties of the mutwalli, and, 
save as otherwise provided in this Act, any person who is for the time being 
administering any wakf property; 

(d) “prescribed" means prescribed by rules made under this Act; and 

(e) “wakf" means the permanent dedication by a person professing the 
Mussalman faith of any property for any purpose recognized by the Mussal- 


Sfc. 2 wakf created oricjmally to 

provide facilities for travellers on a road, 
f.e.. to subseive a charitable purpose with a 
provision that any surplus income that might 
arise in future should be enjoyed by the 
original creater of the wakf and the mem- 
bers of his family, is not a wakf which is 
excluded from the purview of the Mua^ial- 
man Wakf Act of 1923, as such a wakf is 
not one f 'firing m ’er sec. 3 of i ''0 
Mussalman Wakf Validating Act of 1913, 
Sec 3 of the Act of 1913 cannri!; apply to 
wakfs which subserve two purposes 'oanly 
charitable and partly private but must »iply 
only to wakfs originally designed to serve 
one purpose only and that is private. 55 
L.W. 828=1942 M.W.N. 712= (1942) 2 M.JL. 
J. 672. 

An application under sec. 2 of the Mussal- 
man Wakf Act for rcristrarion wak^ es- 
tate has to be presented in the Court of the 
District Judge which is the Court compe- 
tent to entertain tho application. The Court 
of an Additional District Judge is a Court 
different from that of the District Judge, 
but under sec. 8 (2) of the Bengal, Agra 
and As««am Civil Courts Act, it is competent 
to the District Judge to transfer the applica- 
tion for registration of a wakf estate to the 
Additional District Judge and on such irsns- 
fer tho Additional District Judge has juris- 
diction to deal with the matter. The Addi- 
tional District Judge has all the powers 
which the District Judge has ic^id has jorm- 
diction to pass any order which the District 
Judge could pass including an order recon- 
sidering or reviewing a prior order, even 
though such prior order is one passed by the 
District Judge prior to the transfer to the 
Additional Judge. The inherent power to 
review conferred by sec. l51, C. B. Code, can 
be exercised by the Additional District Judge 
and he is therefore competent to vacate an 


order passed by the District Judge before 
the *15! tr.niaterred ^ i ' to 

the Additional District Judge. 1942 P.W.N. 
94. 

Sec. 2 (c). — ^A District Judge has no 
jurisdiction to pass an order appointing a 
Tpi’twa^li sec 2 ( 0 ) of the Act. 34 P. 

L.B. 81=1933 L. 27. 

Sec. 2 (e). — ^^*Wakf” as denfied by see. 2 
(e) means the permanent dedication by a 
person professing tho Mussalman faith of 
any property for any purpose recognised by 
tho Mahomedan Law as religious, pious or 
charitable. The purpose of benefiting Msd- 
ressa is a purpose recognised as charitable 
by the Mahomedan Law. It is not however 
necessary that the dedication should be by a 
beneficial owner. There may be a dedication 
by a trustee ns well, though of course be 
must keep within tho terms of the ttust. 
Where certain persons collect monies for the 
purpose of building a Maclre«sa and »liea 
build the same, and the trustees purchase 
imminovable property out of the funds of 
the Madres«a and execute a declaration of 
trust admitting the purchase for the support 
of the Madressa and declaring that they bold 
the property upon trust, in substance for the 
Madressa; there is a good dedication for the 
purpose of a wakf. IL,B. ('1941') Bom. 328 
=43 Bom.L.B. 152=1941 Bom, 152. 'Where 
a testator by his will bexjueathed the whole 
of his property owned by him on the date 
of the will and also property which he may 
acquire thereafter in favour of his two sons 
in equal shares, but no list of the property 
was attached to the will, and the testator 
further stated that there was some wakf pro- 
perty attached to the imambara of which he 
was a mutwalli and prescribed a scheme of 
giTfcession to the <^fliee of mutwalli, hut the 
recitals in the will neither fixed with any 
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man law as religious, pious or charitable, but does not include any wakf, such 
as is described m section 3 of the Mussalman Wakf Validating Act, 1913, under 
which any benefit is for the time being claimable for himself by the person by 
whom the wakf was created or by any of his family or descendants. 

Statements of Particulars, 

3. (1) Within six months from the commencement of this Act every 

Obligation to furnish mutwalli shall furnish to the Court within the local 
particulars relating to limits of w^hose jurisdiction the property of the wakf 
wakf. of which he is the mutwalli is situated, or to any one 

of two or more such Courts, a statement containing the following particulars, 
namely ; — 

(a) a description of the wakf property sufficient for the identification 
thereof ; 

(b) the gross annual income from such property; 

(c) the gross amount of such income which has been collected during 
the five years preceding the date on which the statement is furnished, or of 
the period which has elapsed since the creation of the wakf, whichever period 
is shorter; 

(d) the amount of the Government revenue and cesses, and of all rents, 
annually payable in respect of the wakf property; 

(e) an estimate of the expenses annually incurred in the realisation of 
the income of the wakf property, based on such details as are available of any 
such expenses incurred within the period to which the particulars under clause 
(c) relate; 

(/) the amount set apart under the wakf for — 

(1) the salary of the mutwalli and allowances to individuals; 

(ii) purely religious purposes; 

(iii) charitable purposes; 

(iv) any other purposes; and 

Ig) any other particulars which may be prescribed, 

(2) Every such statement shall be accompanied by a copy of the deed or 
instrument creating the wakf or, if no such deed or instrument has been exe- 

definiteness the property which was the sub* within the exception of sec, 2 (e) of the Act 
Ject matter of w kt. nor atpd t* e ua of 1923. 37 C.WJN*. 395=60 C. 790=1933 
tore of the wakf, and there was no evidence C. 581, 

of any dedication of property or of any Sec. 3.— The provisions of the Mussalman 
pornose for which the wakf was foirided. Wakf Act of 1923 are applicable lo a united 
Meld, that there was no evidence to justify wakf, i,e,, one that is partly a public wakf^ 
the treatment of any property as wakf pro- that is devoted entirely to religious purposes, 
perty. 7 OWN 986=1930 O. 509, and partly a private wakf. Where, in the 
Some of the terms of a wakf were as fol- of such a wakf, it is found that at 

lows: (1) as long as the founders live, half ;he mcome is in ep^n ot any 

they shall appropriate one-third of the pro- family obligation, such part of the wakf IS 
ceeds of the wakf properties themselves and governed by the Act of 1923, and i^er sea 

apply two-thirrds to other charities; (2) 3 of the Act, the mutwalli can be caUed 

after their death, two thirds of the wakf ^pon to file a statement of accounts and to 

properties shall be enjoyed by their children pay contribution 212 I. 0 . 372—45 

and the remaining one-third should go to Bom. L, B. 1055=1944 Bom. 91. Ap- 
meet the charities; and (3) in the event of plieabilitv — Kinds of wakf governed by. 
noTi-f‘visten<’o of anv <»hi]{i begotten bv the See 1943 M. 234= (1942) 2 M. L, J. 
founder, such a person from among their 672. If a "mntwalU has complied with 
relatives as may be most nearly related to the provisions of see. 3, no question as to 
them shall be appointed mutwalli and shall whether he denies the wakf or admits ii can 
get Bs. 10 a month as a salary, shall live in arise, because by his conduct in furnishing 
their dwelling-house and shall appropriate particulars of the wakf property, he must be 
the balance of the proceeds of the tanks and deemed to have admitted the wakf and his 
gardens Vdt after defraying the expenses of own position as mutwalli. 1932 A. 362=54 
persons attached to the Madrasha and A. 475. 

Khanka. Eeld^ that the wakf did not come Seo. 3 (2): Inquiry under — Scope op.-- 
tmder sec. 3 of Act VI of 1913, but came The inquiry must be summary and will noi 
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cuted or a copy thereof cannot be obtained, shall contain full particnlars, as 
far as they are known to the mutwalli, of the origin, nature and objects of the 
wakf . 

(3) Where— 

(a) a wakf is created after the commencement of this Act, or 

(b) in the case of a wakf such as is described in section 3 of the Wakf 
Validating Act, 1913, the person creating the wakf or any member of his family 
or any of his descendants is at the commencement of this Act alive and entitled 
to claim any benefit thereunder, 

the statement referred to in sub-section (1) shall be furnished, in the case 
referred to in clause (a), within six months of the date on which the wakf is 
created or, if it has been created by a written document, of the date on which 
such document is executed, or, in the case referred to in clause (ft), within six 
months of the date of the death of the person entitled to such benefit as afore- 
said, or of the last survivor of any such persons, as the case may be. 

4. (1) When any statement has been furnished under section 3, the Court 

. . shall cause notice of the furnishing thereof to be 

cufaS f conspicuous place in the Court-house 

further particulars. to be published in such other manner, if any, as 

may be prescribed, and thereafter any person may 
apply to the Court by a petition in writing, accompanied by the prescribed fee, 
for the issue of an order requiring the mutwalli to furnish further particulars 
or documents. 

(2) On such application being made, the Court may, after making such 
inquiry, if any, as it thinks fit, if it is of opinion that any further particulars or 
documents are necessary in order that full information may be obtained regard- 
ing the origin, nature or objects of the wakf or the condition or management 
of the wakf property, cause to be served on the mutwalli an order requiring him 


be conclusive between the contending parties 
in any future controversy as regards the 
origin nature and objects of the wakf but 
the Act does not exclude such inquiry alto- 
gether. 7 Luck. 601=1932 0. 210 (fc n.; 
There is no jurisdiction conferred upon a 
District Judge to call upon the muiaioaUi of 
a wakf suo moH to furnish particulars r^ 
gardmg the finances of the wakf. There is 
no provision in the Mussalman Wakf Act for 
any exercise of the powers of the Court of 
its own accord. 1945 M.W.N. 577= (1945) 
2 M.L.J. 269. 

Act (as amended by Bombay Act oe 1 9S5) , 
Sec. 3.-^ee. 3 of the Mussalman Wakf Act 
applies to any property of a wakf within 
the jurisdiction of the local Court. So that 
if one finds mutwalli with property within 
the local limits of the Small Causes Court 
at Bombay, it is clear that he has to famish 
the required particulars, although other pro- 
perties of the wakf may be situate, and those 
who benefit from the wakf may be residmt 
outside Bombay or outside British India. 
IX.B. (1941) Bonn 328=43 Boni.L.B. 152= 
1941 Bom 152 

SECS. 3, 4 AND 5. — The Court of District 
Judge has jurisdiction, to take proceedings 
under the same Act, when the alleged wakf 
is not admitted or denied by the alleged mut- 
waUL 7 Luck. 601:^=1932 O.>210 (F.B.). Per 
Young, C. J. — The Mussalman Wakf Act 

487 


merely confers administrative powers upon, 
the ^^Court”. The object is to have on 
record full particulars of all wakf property 
and to enforce that the MutwalU shaB 
honestly carry out the provisions of the 
trust imposed upon him, and to hare in n 
convenient place information available to 
the public, or to any beneficiary ot the wakf, 
in order that they may see whether the 
wakf property is being properly administer- 
ed ana, it it is not, that any one may file 
an informavion against the mutwalli so that 
the penaltv imposed by see. 10 of the Act 
may be inflioed upon him. The "Court^^ is 
nowhere in the Act said to be acting in its 
judicial capacity. I.L.K. (1941) Lah. 395= 
43 P.L.B. 208=1941 Lah. 145 (P.B.). 

Secs. 3, 9 and 10. — There is no jurisdio' 
tion for the District Judge to appoint re- 
ceiver in a proceeding started on an appli- 
cation for direction on a mutwalli to file 
particulars and accounts contemplated by Act 
XLH of 1923, An order therefore appoint- 
ing a receiver being without jurisdiction is 
liable to be set aside in revision, though no 
appeal lies against such an order. 165 I.C. 
740=40 C,W.K. 1300=1936 C. 420. 

Seo, 4. — ^Wakf partly public and partly 
private— Eemedy against defaulting niut* 
walli — ^Mutwalli's failure to keep accounts 
and particulars — ^Effect of. See 4 Luck. 429 
=6 O.W.lSt, 316=3}929 O. 22? 
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to furnish such particultrs or documents within such time as the Court may 
direct in the order » 


Statement of Accounts, and Audit. 


5, Within three months after the thirty-first day of March next following 
^ . the date on which the statement referred to in section 

Sutement of accounts. 3 furnished, and thereafter within three 

months of the thirty-first day of March in every year, every mutwalli shall 
prepare and furnish to the Court to which such statement was furnished a full 
and true statement of accounts, in such form and containing such particulars 
as may be prescribed, of all moneys received or expended by him on behalf of 
the wakf of which he is the mutwalli during the period of twelve months ending 
on such thirty-first day of March or, as the case may be during that portion of 
the said period during which the provisions of this Act have been applicable to 
the wakf : 


Provided that the Court may, if it is satisfied that there is sufficient cause 
for so doing, extend the time allowed for the furnishing of any statement of 
accounts under this section. 


Audit of accounts. 


6. Every statement of accounts shall, before it 
is furnished to the Court imder S. 5, be audited — 
(o) in the case of a wakf the gross income of which during the year in 
question, after deduction of the land-revenue and cesses, if any, payable to the 
Government, exceeds two thousand rupees by a person who is the holder of a 
certificate granted by the ^[Central Government] under S. 144 of the Indian 
Companies Act, 1913, or is a member of any institution or association the mem- 


LEO. KEP. 

1 Substituted by A.O., 1937, for fLocal 
Ooveniineiit% 


Sbc. 5. — The Mussalman Wakf Act does 
not apply to a wakf which is a seuleinent 
partly for the benefit of poor relations and 
partly for the benefit of a section of the 
public belonging to the Shia community. 119 
I.C. 3G5=1930 O. 53. Sec. 6 does not by 
itself contemplate the intervention of other 
persons for compelling the mutwalli to file 
his accounts except possibly aS a mere re- 
minder to the judge that the accounts have 
not been filed with a view to induce the 
Judge to take proceedings tmder sec. 10. 52 
A. 167=1930 A. 81. On the wording of 
sec. 5 there cannot be any offence under that 
section unless a statement has been dcli» ered 
under sec. 3 of the Act; sec. 5 cannot come 
into operation unless sec. 3 has been com* 
plied with. I.L.B. (1941) Bom. 328=1941 
Bom. 152. 

District Judge has power to semtiniso the 
accounts and disallow items and order an 
amended statement of account to be filed. 
I.L.B. (1943) Nag. 338=1943 Nag. 238. 
Mutawalli failing to furnish accounts cannot 
plead that his predecessor had failed to com- 
ply with sec. 3 and that he continued the 
same practice. 1943 O.W.N. 42=1943 Oudh 
213. 

SBcs, 5 10: LiAHiLrrT *ro nminsH 

ic(X>DJn«--^*owifea o» District Jodce to ad- 
aonxcATE. — ^Aptan from proceedings under 
sec. 10 of the Wakf Act, there is no provi- 
sion of law by which the District Judge ean 


decide on merits the question as to the nature 
of the wakf or adjudicate upon the question 
whether a person is liable to furnish accouuts 
under sec. 5 of the Act. If the case falls 
under the Act, then sec. 5 lays down a sub- 
stantive law which makes it mcumbenl upon 
the mutawalli to file the statement as requir- 
ed by see. 5. There is provision in the Act 
by which he can ask the District Judge to 
adjudicate upon whether he is liable to fur- 
nish accounts under sec. 5 or not. 1940 O. 
W.N. 598=1940 Oudh 813. 

Mussalman Wakf (Bombay Amendment 
Act XVIII of 1935) r 

Sht. 6-A. — Court has to see that the law 
is enforced. When there is special order 
made apparently under sec. 6-A of the Mus- 
salman Wakf Act, as amended by Bombay 
Amendment Act of 1935, directing ceitain 
particulars and accounts to be delivered by 
a mutwalli of wakf, and that order is dis- 
obeyed, the mutwalli disobeying such order 
is on the face of it guilty of contempt of 
Court and that is a matter which the Court 
can deal with under the Contempt of Courts 
Act, 1926. 44 Bom.L.B. 231=1942 Bom. 152. 

Secs-_ 6-0 AND 6-F. — ^No appeal lies from 
the decision of a District Judge in an en- 
quiry under sec. 6-0. 44 Bom.L.B 231= 
1942 Bom. 152=r.Lja. (1942) Bom. 240. 
An inquiry under see. 6-C (1) (i), is confined 
to cases where the existence of the wakf is 
admitted. Where the existence of the wakf 
is denied, the Court has no jurisdiciirm to 
inquire into its existence. (1945) 

Bom. 257=46 BomX.B.* 925=1945 Bom. 
157. 
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bers of which have been declared under that section to be entitled to act as 
auditors of companies throughout British India; or 

(&) in the case of any other wakf, by any person authorized in this 
behalf by general or special order of the said Court* 

General Provisions. 


7 . Notwithstanding an)rthing contained in the deed or instrument creating 

Matwalli entitled to pay any wakf every mutwalli may pay from fte income 
costs of audit, etc., from the wakf property any expenses properly incurred 
wakf funds. by him for the purpose of enabling him to furnish any 

particulars, documents or copies under S. 3 or S. 4 or 
in respectof the preparation or audit of the annual accounts for tne pui poses uf 
this Act. 

8. Every statement of particulars furnished under S. 3 or S. 4, and every 

. statement of accounts furnished under S. 5, shall be 

en ca ion. written in the language of the Court to which it is 

furnished, and shall be verified in the manner provided in the Code of Civil 
Procedure, 1908, for the signing and verification of pleadings. 

9. Any person shall, with the permission of the Court and on payment of 

, . . . the prescribed fee, at any time at which the Court is 

Inspection an copies. entitled to inspect in the prescribed manner^ 

or to obtain a copy of, any statement of particulars or any document furnished 
to the Court under S. 3, or S. 4, or any statement of accounts furnished to it 
under S. S, or any audit report made on an audit under S. 6. 

Penalty. 

10. Any person who is required by or under S. 3 or S. 4 to furnish a 

p . . statement of particulars or any document relating to 

a wakf, or who is required by S. 5 to furnish a state- 
ment of accounts, shall, if he, without reasonable cause the burden of proving 


Secs. 6-0 and 6-M. — The question whe- 
ther certain property is wakf property is one 
of the matters which the Court can inquire 
into under see. 6-C of the Mussalmau "Wakf 
Act as amended by Bombay Amendment Act 
of 1935, but is not a matter which can be 
referred to the Wakf Committee unier sec. 
6-M. The Court has therefore no iuriad’c- 
tion to refer to the Wakf Committee for 
investigation and report the question whe- 
ther a property is wakf property and if so 
for what purpose. 44 Bom.L.R. 231=IX. 
R. (1942) Bom. 240=1942 Bom. 152. 

Sec. 6-1). — ^In the case of a wakf whose 
property is situate beyond the local limits of 
the jurisdiction of a District Court, the rout- 
walli cannot be called upon by that Court 
to contribute to the Wakf Administration 
Bund under the Mussalman Wakf (Bombny 
Amendment) Act of 1935. The only wakfs 
which can be called upon to make a contri- 
bution to that Fund are the wakfs to which 
under the principal Act (Mussalman Wakf 
Act of 1923) the Court directing a contribu- 
tion to be made has jurisdiction. There is 
nothing in the Act which extent’s t^c iuris- 
diction of the Court to cases in which the 
mutwallis reside within the district or in 
which they apply the income within *he dis- 
trict. The jurisdiction of the Court is con- 
fhied entirely to cases in which the wakf 
property is situate within the limits of its 


jurisdiction. (1939) Bom. 611=41 

Bom.L.R. 934=1939 Bom. 447. 

Sec. 6-P, — ^Where a notice issued to an 
accused person under sec. 10-B and R. S6 of 
the Mussalman Wakf Act as amended by tho 
Bombay Amendment Act of 1935, does not 
specify that an inquiry under sec. *i-C of tho 
Act is being held, it is open to the scensed, 
to say that he had no iaea that an inquiry 
under sec. 6-C was being held, and the find- 
ings recorded by the Judge in respect of the 
matter cannot be considered to be final with- 
in the meaning of sec. 6-P of the Act. 44 
Bom.L..R. 231=I.L.B. (1942) Bom. 240= 
1942 Bom. 152. 

Sec. 6-U. — ^Where the Wakf Committee 
to which a matter has been referred by the 
Court under sec. 6-M of the Mussalman 
Wakf Act, as amended by the Bombay 
Amendment Act of 1935 makes a report to 
the Court after maldng an inquiry, and the 
matter again comes before the Ouurt, it is 
not competent to the Judge to accept evi- 
dence which had been filed before the com- 
mittee or documents which have not been pro- 
ved. Evidence given before the committee 
is not made evidence in proceedings before 
the Court and the Judge should f'erefore 
hear the accused and take evidence himself. 
I.L.B. (194.2) B. 240=44 Bom.L.B. 231= 
1942 B. 152. 

Sec. 10 . — See also 52 A. 167, cited under 
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which shall be upon him, fails to furnish such statement or document, as the 
case may be, in due time, or furnishes a statement which he knows or has reason 
to believe to be false, misleading or untrue in any material particular, or, in the 
case of a statement of accounts, furnishes a statement which has not been 
audited in the manner required by S. 6, be punishable with fine which may ex- 
tend to five hundred rupees, or, in the case of a second or subsequent offence, 
with fine which may extend to two thousand rupees. 


Sec. 5, supra. There is nothing in the Mus- 
salman Wakf Act to indicate that it was the 
intention of the legislature that the Court 
designated to receive the particulars refer- 
red to in the Act is to enter into an elabo- 
rate inquiry as to the existence of the wahf 
or to determine the right to mutwalliship be- 
tween rival claimants. By leaving the right 
to mutwalliship undecided, the object of the 
Act is not frustrated because secs. 5 and 10 
act as preventive against appUcatioas under 
sec. 3 being made by persons who -tie not 
actually mutwallis. 19 Pat.L.T. 017=1938 
Pat. 137. See also 1940 Nag. 161 Inter- 
pretation of the Statute. 9 O.'^.N. 538= 
1938 O. 210=7 Luck. 601 (P.B.), It is 
necessary for a Court to decide whether the 
person who is alleged to be in default is or 
is not the mutwalli of a ^wakf^ within the 
meaning of the Act. The mere fact that 
the party denies that he is mutwalli is im- 
material if there is other evidence to show 
that he occupies that position. 1932 A.L.J. 
266=1932 A 389. An offence un^er the sec- 
tion is an offence within the meaning of sec. 
4 ( 0 ) of the Cr. P. Code, and conseiiuently 
triable by a Magistrate and not by the Dis- 
trict Judge. 22 S. L. B. 141=1928 S. 43. 
All that is needed to bring home an offence 
under sec. 10 read with sec. 3 to a default- 
ing mutwalli is to establish by evidence that 
he is a mutwalli in respect of property 
which is wakf within the meaning of the Act. 
Whether the character of the property as 
wakf and his own position as mucawaUi are 
admitted or are established by evidence, if 
"dtenied. Sec. 10 is equally applicable. o4 A. 
475=1932 A,L.J. 262=1932 A. ?62. Under 
sec. 10 the District Judge has the power to 
punish a mutwalli if, without any reasonable 
cause, the burden of proving which shall lie 
upon him, he fails to furnish statement of 
particulars of documents or statement of 
accounts. That is purely a penal proceeding 
in the course of which the judge may en- 
quire as to whether a wakf is one to which 
the Act is applicable. But, till that stage 
arises, the judge cannot hold any such en- 
quiry and compel a mutwalli, who is not ad- 
mitting the applicability of the Act to file 
accounts. 52 A. 167=1930 A. 81. Jn case 
of prosecution under sec. 10, the Magistrate 
bas jurisdiction to proceed with the inquiry 
as to whether the property is wakf or not. 
On a prosecution under sec. 10 it is clearly 
necessary in the first place for the prosecu- 
tion to show that the person charged is a 
mutwalli 'Of the wakf. If that fact is deni- 
ed, fhe Magistrate may hear evidence on the 
point and determine it in the usual way. If 
lie finds that the 'person charged is a mut- 


walli, then the next question is whether there 
has been default under the Act. If the de- 
fault is proved or admitted and the person 
charged says that he had reasonable cause 
for making default, then the burden of 
proof of that is upon him. (52 All. 167, 
Foil.) 58 B. 302=36 Bom.L.R. 311=1934 
Bom. 169. Where the existence of the wakf 
is denied by the defendants, the District 
Judge has no jurisdiction to proceed v’ith ‘in 
application asking for action under see, 10. 
The District Court cannot go into the ques- 
tion as to whether the properties, are wakf 
properties. The only order that can be 
passed is that the applicant should got tJie 
matter settled by insituting a regular suit. 
57 A. 754=1935 A.L.J. 307=1925 A. 254; 
I.L.B. (1941) Lah. 395=1941 Lah. 145. See 
also I.L.R. (1939) Nag. 564=1939 N.L.J. 
249=1939 Nag. 205; 1940 Nag. ICl; 1938 
Pat. 137. Under sec. 10 the Districc Judge 
can impose fine but not a sentence cf im- 
prisonment in default of payment of the fine. 
1932 A. 389. The District Judge and not the 
Criminal Court is the proper authority to en- 
force the provision contained in sec. 10, 54 
A, 475=1932 A. 362. The District Judge 
is the proper Court to decide whether fine 
should be imposed under sec. 10 of tJie Act. 
He has to decide whether statements gf ac- 
counts furnished are true or not and whe- 
ther they had been furnished within due 
time. It cannot have been intended that, 
after he has decided that statements are un- 
tnie or are not furnished within due time and 
that a fine ought to be imposed, he must send 
the case to a Magistrate to try what was in- 
tended to be decided in Civil Courts. I.L.B. 
(1937) Nag, 532=1937 Nag. 135. It is not 
correct to hold that the District Court is the 
Court which can impose the fine provided in 
sec. 10. Sec. 10 of the Act creates an offence 
and says in so many words that the omission 
described in the section is an offence. Since 
there is no Court mentioned in tie Act as 
the Court which shall try offences imder 
sec. 10, it follows that the Court which can 
try those offences is the ordinary Criminal 
Court, i.e,, the Court indicated in the Cr. P. 
Code, which can try such offences, in view of 
sec, 29 (2); Cr. P. Code. It would be coun- 
try to all principle that the Court of the 
District Judge should have power to punish 
offences under sec. 10, for in such cj^se the 
Court of the District Judge would be vir- 
tually in the position of prosecutor and Judge 
at the same time. 1941 Lah. 145* Quaere: 
whether in proceedings under sec. 10, the 
District Judge has jurisdiction to hold an en- 
quiry > into the nature of the property where 
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Rules, 

11. (1) The [Provincial Government] may, after previous publication, by 

Power to make rules notification in the [Official Gazette], make rules 
to carry into effect the purposes of this Act. 

(2) In particular and without prejudice to the generality of the fore- 
going power, sudh rules may provide for all or any of the following matters, 
namely : — 

(d) the additional particulars to be furnished by mutwallis under clause 
(g) of sub-section (1) of S. 3 ; 

(J) the fees to be charged upon applications made to a Court under sub- 
section (1) of S. 4; 

(c) the form in which the statement of accounts referred to in S. 5 shall 
be furnished, and the particulars which shall be contained therein; 

(d) the powers which may be exercised by auditors for the purpose of 
any audit referred to in S. 6, and the particulars to be contained in the reports 
of such auditors; 

(e) the fees respectively chargeable on account of the allowing of ins- 
pections and of the supply of copies under S. 9; 

(/) the safe custody of statements, audit reports and copies of deeds or 
instruments furnished to Courts under this Act; and 

(g) any other matter which is to be or may be prescribed. 

Savings. 12 . Nothing in this Act shall — 

(a) affect any other enactment for the time being in force in British 
India providing for the control or supervision of religious or charitable endow- 
ments; or 

(b) apply in the case of any wakf the property of which — 

(i) is being administered by the treasurer of Charitable Endowments, the 
Administrator-General or the Official Trustee; or 


the alleged mutwalli denies the existence of 
the wakf. I.L.B. (1942) M. 143 -54 L.W. 
377=1941 Mad. 897= (1941) 2 M.L.X 541. 
I.L.E. (1941) Lah. 395=1941 T.»ib, 145 (F. 
B.), Act (as amended by Bombay Act 
XVIII of 1935), see. 10— Scope— The 
effect of the Mussa'l•m^ 1 n Wakf Act. 1923 an 1 
the Mussalman Wakf (Bombay Amend- 
ment) Act of 1935, as they now stand 
is that any prosecution utt'^er sec. 10 of the 
principal Act must be with the sanction of 
the District Court and must be tried by a 
(Criminal Court not inferior <-o that of a 
Presidency Magistrate or of a Magistrate 
of the first class. The District Court has 
no jurisdiction to try the offence itself. I. 
L.B. (1939) Bom. 336=41 Bom.L.E. 180= 
1939 Bom. 146. 

Act (as amended by Pomhav Ae^ XVTI of 
1935), sees. 10 and 10-B — ^lurisdicdon to 
try offences under — ^If confined to District 
Court. 

After the Bombay Amending Act of 1935, 
so far as Bombay Presidency and frcsuma- 
bly Sind is concerned^ it is not now the 
scheme of the Act that offences trader the 
Act should be punished only by tl^e District 
Court as the only Court contemplated by 
the Act, for the Amending Act has now 
created other offences besides the offence 


under sec, 10 and added sec. 10-B which ap- 
plies genrally to offences committ?rl under 
the Act as a whole. The scheme of the Act 
is that offences under the Act are ordinary 
criminal proceedings to be tried by e ordi- 
nary Criminal Courts with the proviso that 
sanction for prosecutions must be given by 
a Court in the manner prescribed and that 
no Criminal Court of the Second or Third 
Class Magistrate shall be competent to try 
an offence under that Act. 39 Or.L.J. 805 
=1938 Sind 149. 

Act (as amended by Bombay Act XV 1X1 
of 1935), sec. 10-B and E. 26. Where a 
person is called upon to deliyer accounts 
under sec. 3 of the Mussalman Wakf Act 
and fails to do so, and the Court, holding 
that the person fell within *he terms of 
Act, directs that the papers be to the 
Public Prosecutor of Bombay in order that 
he might take the appropriate dc+ion against 
that person, that sufSciently complies with 
E.. 26 of the Eules under the Act which 
prescribes the manner of giving sanction 
under sec. 10-B of the Act as amended by 
the Bombay Act of 1935, though it would 
be better to give formal sanctirn indepen- 
dently of the judgment in the ease under 
sec. 3. I.L.E. (1941) Bom. 328=43 BomX* 
E. 152=1941 Bom. 152. 



3894 Thk Civil Court Manual (Imperial Acts). L^* *3 

(ii) is being administered either by a receiver appointed by any Court of 
competent jurisdiction, or under a scheme for the administration of the wakf 
which has been settled or approved by any Court of competent jurisdiction or 
by any other authority acting under the provisions of any enactment. 

13. The [Provincial Government] may, by notification in the [Official 
. Gazette,] exempt from the operation of this Act or of 

xemp ion. specified provision thereof any wakf or wakfs 

created or administered for the benefit of any specified section of the Mussalman 
community. 


THE NATIVE COINAGE ACT (IX CF 1876). 


Year. 

jHH 

Short title. 

Amer dment. 

1876 

IX 

1 Native Coinge Act. 

Repealed in pait, Act X of 1914. 


[N-B . — ^Throughout this A.ct for "Native State’ and "Native States,’ the 
words ‘Indian State’ and ‘Indian States’ have been substituted by the Govern- 
ment of India (Adaptation of Indian Laws) Order, 1937. 

[2m March 1876. 

An Act to enable the Government of India to declare certain coins of [Indian 
States] to be legal tender in British India, 


Whereas it is expedient to enable the Governor-General in Council to de- 
Preamble ^ tender of payment of money, if made in 

certain coins made for or issued by [Indian States], 
shall be a legal tender in British India ; It is hereby enacted as follows : — 

Short title. 1 • This Act may be called The Native Coinage 

, . Act, 1876. 

oca ex en . extends to the whole of British India; 


^ Hc] 

2. [Interpretation clause]. Rep. by A.O., 1937. 

3. Subject to the provisions of section 4, the Central Government may, from 

Power to declare that notification in the Official Gazette, 

the coins of an Indian declare that a tender of payment of money, if made 
State shall be legal tender, in the coins, or the coins of any specified metal, made 

under this Act, for any [Indian State], shall be a 
legal tender in British India;® 

and the provisions of the Indian Coinage Act, 1870,^ shall apply apply to the 
coins to which such notification refers, so fat as such provisions are applicable 
thereto, and save as expressly provided by such notification. 


iPor the Statement of Obier'-s and Eea- 
8 OBS, see Gazette of India, 1876, Pt. V, p. 
86; for Proceedings in Conncil, see ibid., 
(Supplement), pp. 178, 192 and 405. 

words “and it shall come into force 
at once” were repealed by Act X of 1914, 

sc^. n. 

^ flPor notifications issued nndcr this sec- 
tion in respect of certain coins of — 

(1) the Mwax Btate^ see Gazette of India, 


1877, Pt. I, p. 644; 

(2) the Bikanir State, see Gazette of 
India, 1893, Pt. I, pp. 213, 428 and 517 
and ibid., 1894, Pt. I, p. 187; 

(3) the Dhar State, see Gazette of India, 

1888, Pt. I, p. 18. , 

As to Bhopal Coinage, see the Bhopal 
Coinage Act, {XI of 1897). 

'^See now the Indian Coinae Act (III of 
1906) . 
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4. The power conferred by the first clause of section 3 shall be exercisable 

When such newer f referred to in such notification 

be exercised comply with the following conditions (that is to 

. , . ^ay)— 

in the case of coins of gold, silver or bronze, 

(а) their fineness is identical with that for the time being prescribed by 
law for coins of the Central Government of the same metal; 

in the case of coins whether of gold, silver, bronze or copper, 

(б) they are identical in weight with some coins of the Central Govern- 
ment of the same metal, which may for the time being be legally coined at any 
Mint of the Central Government, or bear such relation thereto as is approved by 
the Central Government; 


(c) the devices upon their obverse and reverse differ from the devices on 
coins now made or issued by any such [Indian State], and have been approved 
by the Central Government; 

(d) upon each of such coins its value in money of the Central Government 
is inscribed in the English language; 

(e) the [Indian State] for which they are coined has undertaken to 
abstain during a term of not less than thirty years from the date of the notifi- 
cation, from coining in its own Mint gold, silver, bronze, or copper, as the case 
may be, and has also undertaken that no coins resembling coins for the time being 
a legal tender in British India, shall, after the expiration of the said term, be 
struck under its authority or with its permission at any place within or without 
its jurisdiction; 

(/) such State has formerly declared that a tender of payment of money, 
if made in coins of the Central Government of the same metal, shall, in the 
territories subject to such State, be a legal tender in the cases in which payment 
made in such coins would, under the law for the time being in force, be a legal 
tender in British India; 

(g) such State has also agreed that the law and rules for the time being 
in force respecting the cutting and breaking of coin of the Central Government 
reduced in weight by reasonable wearing or otherwise, or counterfeit, or called 
in by proclamation, shall apply to the coins made for such State under this Act, 
and that it will defray the cost of cutting and breaking them ; and 

(h) such State has also agreed not to issue the same coins below their 
nominal value, and not to allow any discount or other advantage to any person 


in order to bring them into circulation. 

5 • It shall be lawful for any such State to send to any Mint in British India 
metal to be made into coin under this Act; and, 
[Indian] States authoriz- subject to the Mint Rules for the time being in force, 
to send metal to^ Bri- j-Q the provisions hereinafter contained, the Mint- 
tish India Mint for coinage shall receive such metal and convert it into 


coin, provided that it be fit fot coinage. 

Nothing herein contained shall be deemed to entitle any such State to have 
coins made under this Act at any Mint of the Central Government of any metal 
which is not for the time being legally coined at such Mint. 

6. The Central Government mav impose on any metal sent to a Mint for 
^ . coinage under this Act the duty (if any) leviable on 

^ the Same metal under the Indian Coinage Act, 1870*. 
charge for coinage. ^ charge sufficient to defray the e^^enses of 

coinage over and above the expenses of assay and refining; and the Mint-master 
shall coin such metal at the charge so imposed. 


LEG, BEP. of 1906). 

i8ee now the Indian Coinage Act (HI 
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7. The Central Government may, from time to time, with reference to the 
p - t r -f numKor reasonable requirements of the population of any 
of cXs\o°be‘ made under [Indian State], fix the maximum number of My 
this Act for any Indian coins of any particular metal that shall be coined under 
State. this Act. 


THE NATIVE CONVERTS’ MARRIAGE DISSOLUTION 
. AOT (XXI OP 1866).! 


Year. 

No. 

Short title. 

Amendments. 

1866 

X\I 

The Native Converts* Marriage 
Dissolution Act. 

Rep«aled IP Part, VII of U/0; XV 
of 1874; Xll of ifcil , X 01 iSl4. 


CONTENTS. 


Preamble. 

Secitions. 

X, Short title. 

2. [ Bepealedn ] 

3. Interpretation dause. 

4. When convert deserted by his wife 
may sue for conjugal society. 

5. When convert deserted by her hus- 
band may sue. 

6. Court in which suit shall be brought. 

7. Suit to be commenced by verifod 
petition. 

8. On service of petition, citation to 
respondent. 

9 Form of citation 

10. Service of citation. 

11. Penalty on respondent not obeying 
citation. 

12. Points to be proved on appearance 
of petitioner. 

13. First interrogation of respondent. 

14. Interrogations by Judge may be pub- 
lic or private, 

15. Pocedure when female respondent 
refuses to cohabit with petitioner. 

Adjoumment for a year 
Interview. 

16. Procedure on expiration of adjourn 
ment 

Interrogation of respondent. 

Decree. 

17. Decree in case of male respondent 
refusing to cohabit on grounds of peti 
tioner's change of religion. 

Proviso. 

18. Decree if respondent so refuse in 

cAse of ^ unconsummated marriage, eithei 
party being at time of marriagi^. 

19. Liberty to parties to mnny affoin 


Preamble. 

Sections. 

20 . Judge to Oder commission to issue 
for examination of exempted persons. 

21. Proof of marriage and desertion or 
repudiation of petitioner in consequence of 
conversion. 

22. Civil Procedure Code applied. 

23. Dismissal of suit if either party 
under age required by Act, or if parties co- 
habiting, or respondent willing to cohabit. 

24. i^vival of suit after such oismissaL 

25. Petitioner's cruelty or adultery to bar 
suit 

26. Male petitioner's cohabitation with 
one of several wives to bar suit. 

27. Dissolution of marriage not to affect 
status or right of children. 

28. Power to Court to award alimony. 

29. No appeal under Act; but Judge 
may state case raising question whether 
conversion has dissolved marriage. 

30. Case to state necessary facts and do- 
cuments, and suit to be stayed. 

31. Case to be decided by three Judges. 

32. High Court may refer case to Judge 
for additions or alterations. 

33. High Court may decide question 
raised and Judge shall dispose of case ae 
cordingly. 

34. Saving of Roman Catholic marriages. 

35. Extent of Act. 

First Schedule — ^F orm of petition. 

Second Schedule — Form of citation 
in ordinary cases. 

Third Schedule — ^Form of citation 
in case of respondent exempt from appear- 
ance in Court. 


^ LEC REF 

I For Statement of Obieets and Reasons 
to «ie Bill which was passed into hw as 
Act XXI of 1866, see Gazette of India, 
1865, p. 59; #for the Report of the Select 
Committee, see {bid,, 1866, p. 163, and for 
discussions on the BiU, see ibid, 1865, Sun 
plement, p. 5 and 1866, Supplement, p. 201. 

This Act has been declared to be in force 
in the whole of British India except as re- 


gards the Scheduled Districts, by the Laws 
Local Extent, Act (XV of 1874), sec. 3. 

It has been declared in force in the Son- 
thal Parganas by the Sonthal Parganas 
Settlement Regulation (m of 1872), 

Code, Vol. I, and in the Aralcan Hill Dis- 
trict except so much as relates to a stamp,, 
by the Arakan Hill District Laws Regula- 
tion (IX of 1874), Bur. Code. 
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[2nd April, 1866. 

An Act to legalhe, under certain circumstances, the dissolution of marriages of 
Native Converts to Christianity, 

Whereas it is expedient to legalize, under certain circumstances, the dis- 
Preamble solution of marriages of Native Converts to Chris- 

tianity deserted or repudiated on religious grounds 
by their wives or husbands : It is entcted as follows : — 

Short title ^ Native Con- 

verts' Marriage Dissolution Act, 1866. 

2, [Commencement of Act] Repealed by the Repealing Act (XVI of 
1874) . 


3- In this Act — 

shall mean a married man domiciled in British India, 
who shall have completed the age of sixteen years, 
and shall not be a Christian, a Muhammadan nor a 
Jew; 

'‘Native wife*' shall mean a married woman domiciled in British India, 
“Native wife ” completed the age of thirteen years, 

and shall not be a Christian, a Muhammadan nor a 

Jewess : 

“Native law'' shall mean any law, or custom having the force of law, of 
any persons domiciled in British India other than 
Christians, Muhammadans and Jews: 

“month” and “year” shall respectively mean 
month and year according to the British calendar ; 

aj: sj: J}cj 


Interpretation clause. 
“Native husband'’ 

“Native husband.” 


“Native law.” 
“Month” and “year.” 
i[* * 


When convert deserted 
by his wife may sue for 
conjugal society. 


4. If a Native husband change his religion for 
Christianitv, and if in consequence of such change his 
Native wife for the space of six continuous months, 
desert or repudiate him, he may sue her for conjugal 
society. 

5. If a Native wife change her religion for Christianity, and if in consequence 

rjtru . ji . ^ of such change her Native husband for the space of 

by her husband may sue. continuous months, desert or repudiate her, she 

may sue him for conjugal society. 

6. If the respondent, at the time of commencement of such suit, reside within 

. the local limits of the ordinary original civil juris- 

be brcmght^^^^^ diction of any of the High Courts of Judicature the 

suit shall be commenced in such Court; otherwise 
it shall be commenced in the principal Civil Court of original jurisdiction of the 
district in which the defendant shall reside at the commencement of the suit. 

7. The suit shall be commenced by a petition in 
Suit to be commenced the form in the first schedule to this Act, or as near 
by vertified petition. thereto as the circumstances of the case will allow. 

The statements made in the petition shall be verified by the petitioner in 


LEa. BEE. 

1 The paiagraph relattng to rnimber was 
repealed by Act X of 1914 and the defini- 
tion of High Court by A.O., 3937. 


Sec. l.See 18 C. 252; 20 I.C. 557=0 
N.L.B. 102. 

Sec. 3 . — See 44 P.B. 1871. 

Sec. 4 . — See 46 M. 839=45 208 

=1924 M. 18 (E.B.). 
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the manner required by law for the verification of plaints; and the petition 
may be amended by permission of the Court, 

8 . A copy of the petition shall be served upon 
On service of petition, the respondent, and the Court shall thereupon issue a 
citation to respondent. citation under the seal of the Court and signed by the 

Judge. 


9. In ordinary cases the citations shall be in the form in the second schedule 

Form of citation thereto as the circumstances of 

the case will allow. 


But where the respondent is exempt by law from personal appearance in 
Court, or where the Judge shall so direct, the citation shall be in the form in the 
third schedule to this Act, or as near thereto as the circumstances of the case will 
allow. 


10. A copy of the citation sealed with the seal of the Court shall be served 
Service of citation. respondent; and the provisions of the Code of 

Civil Procedure, as to the service and endorsement of 
summonses shall apply, mutaiis mutandis, to citations under this Act. 


11. If the respondent shall not obey such citation and comply with evety 
other requirement made upon her or him under the 
Penalty on respondent provisions of this Act, she or he shall be liable to 
not obeying citation punishment under section 174 of the Indian Penal 

Code, 


o , ^ ^ 12. On the day fixed in the citation the peti- 

appearancf of ® Sner” foUowing points 

( 1 ) the identity of the parties; 

( 2 ) the marriage between the petitioner and the respondent ; 

(3) that the male party to the suit has completed the age of sixteen years, 
and that the female party to tihie suit has completed the age of thirteen years; 

(4) the desertion or repudiation of the petitioner by the respondent; 

(5) that such desertion or repudiation was in consequence of the peti- 
tioner's change of religion; 


( 6 ) and that such desertion or repudiation had continued for the six 
months immediately before the commencement of the suit. 


13. The respondent, if such points be proved to the satisfaction of the Judge, 
p.. . . . Aall thereupon be asked whether she or he refuses to 

respondent petitioner, and, if so, what is the 

ground of such refusal. 


In ordinary cases such_ interrogation and every other interrogation pres- 
cribed by this Act shall be made by the Judge, but when the respondent is 
exempt by law from personal appearance in Court, or when the Judge shall in 
excuse the^ respondent from such appearance, the interrogation 
shall be made by commissioners acting under such commission as hereinafter 
mentioned. 


LSa. BEF. 

iThe 'words ^^shall bear a of two 

rupees, aud/> were repealed by the Court- 


Fees Act evil of 1870), S<?h. HI. 


SBC. 6.— iSfee 44 PJL 1871. 
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Interrogations by Judge 
may be public or private. 


14. Every interrogation mentioned in this Act 
and made by the Judge may, at the discretion of the 
Judge, take place in open Court or in his private room. 


If any such interrogation take place in open Court, the Judge may, so long 
as it shall continue, exclude from the Court all such persons as he shall Aink fit 
to exclude. 


15. If the respondent be a female and in answer to the interrogatories of the 
Judge or commissioners, as case may be, shall refuse 
Procedure when female to cohabit with the petitioner, the Judge, if upon con- 
re^onden^t refuses to co- sideration of the respondent’s answers and of the 
habit with petitioner. petitioner 

he shall be of opinion that the ground for such refusal is the petitioner’s change 
of religion, shall make an order adjourning the case for a year, and directing that, 
... ^ - in the interim the parties shall, at such place and time 

journmen or a year. convenient, have an interview of such 

length as the Judge shall direct, and in the presence of such person or persons 
Interview (who may be a female or females) as the Judge shall 

select with the view of ascertaining whether or not the 
respondent freely and voluntarily persists in such refusal. 


16. At the expiration of such adjournment the petitioner shall again appear 
, in Court and shall prove that the said desertion or 
Procedure on expiration t*epudiation had continued up to the time last herein- 
o a journmen . before referred to, and if the points mentioned in 

section 12 and this section of this Act shall be proved to the satisfaction of the 
Interrogation of res- Judge, and if the respondent on being interrogated by 
pondent. the Judge or commissioners, as the case may be, again 

refuse to cohabit with the petitioner, the respondent shall be taken to have finally 
deserted or repudiated the petitioner; 


and the Judge shall, by a decree under his hand and sealed with the seal 
^ of his Court, declare that the marriage between the 

parties is dissolved. 

17 . If the respondent be a male and in answer to the interrogatories of the 
Judge or commissioners, as the case may be, shall 
Decree in case of male refuse to cohabit with the petitioner the Judge, if upon 
respondent refusing to co- consideration of the respondent’s answers and of the 

tioner'rchIngTSreligbn' [acts which may have been proved by the petitioner 

he shall be of opinion that the ground for such refusal 
is the petitioner’s change of religion, shall adjourn the case for a year. 


At the expiration of such adjournment, the petitioner shall again appear 
in Court; and if the respondent on being interrogated by the Judge or com- 
missioners as the case may be, again refuse to cohabit with the petitioner, the 
Judge shall thereupon pass such a decree as last aforesaid; 

Provided that if the petitioner shall so desire (but not otherwise), the pro- 
. ceedings in the suit shall, mutatis mutandis, be the 

same as in the case of a female respondent. 


Seo, 16. — ^Except as provided by this Act a Hindu husband and wife passed by any 
no Civil Court in British India has any such Court is ultra vires and a mere nullity, 
matrimonial inr^sdi’tion over Hindns and a 20 I.C. 55=9 N.L.B. 102. 
decree for dissolution of marriage between 
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18. 


Decree if respondent 
so refuse in case of un- 
consummated marriage, 
either party being impubes 
at time of marriage. 


Notwithstanding anything hereinbefore contained, if it shall appear at 
any stage of the suit that both or either of the parties 
had not attained puberty at the date of their marriage, 
and that such marriage has not been consummated, 
and if. in answer to the interrogatories made pursuant 
to section 13 of this Act, the respondent shall refuse 
to cohabit with the petitioner, and allege, as the ground 
for such refusal, that the petitioner has changed his or her religion, the Judge 
shall thereupon pass such a decree as last aforesaid. 

19. When any decree dissolving a marriage shall have been passed under 

the provisions of this Act, it shall be as lawful for 
m^ry parties to respective parties thereto to marry again as if the 

prior marriage had been dissolved by death, and the 
issue^ of any such re-marriage shall be legitimate, any Native law to the contrary 
notwithstanding : 

Provided always that no minister of religion shall be compelled to solem- 
nize the marriage of any person whose former marriage may have been dissolved 
under this Act, or shall be liable to any suit or penalty for refusing to solemnize 
the marriage of any such person. 

20. In suits instituted under this Act, the Judge shall order a commission 
Judge to order com- to issue to such persons whether males or females, or 

mission to issue for exa- both, as he shall think fit, for the examination on 
mination of exempted per- interrogatories or otherwise of any persons so exempt 

as aforesaid. 

The provisions of the Code of Civil Procedure shall, so far as practicable, 
apply to commissions issued under this section. 

21 . At any stage of a suit instituted under this Act, cohabitation as man and 
wife shall be sufficient presumptive evidence of the 
marriage of the parties, and proof of the respondent’s 
refusal or voluntary neglect to cohabit with the 
petitioner after his or her change of religion and 

after knowledge thereof by the respondent, shall be 
sufficient evidence of the respondent’s desertion or repudiation of the petitioner 
and shall also be sufficient evidence that such desertion or repudiation was in 
consequence of the petitioner’s change of religion, unless some other sufficient 
cause for such desertion or repudiation be proved by the respondent. 

22. The provisions of the Code of Civil Pro- 
Civil Procedure Code ^edure as to the summoning and examination of wit- 
nesses shall apply in suits instituted under this Act. 
23 . If at any stage of the suit it be proved that the male party to the suit 
is or was at the institution thereof under the age of 
sixteen years, or that the female party to the suit is or 
was at the same time under the age of thirteen years, 
or that the petitioner and the respondent are cohabit- 
ing as man and wife, or the Court is satisfied by the 
evidence adduced that the respondent is ready and 
willing so to cohabit with the petitioner, the Court shall pass a decree dismissing 
die suit and stating the ground of such dismissal. 


Proof of marriage and 
desertion or repudiation 
of petitioner in consequence 
of conversion. 


applied. 


Dismissal of suit if 
either party under age 
required by Act, or if 
parties cohabiting, or, res- 
pondent willing to cohabit. 


24. If, at any time within twelve months after a decree dismissing the suit 
upon an)’' of the grounds mentioned in the last pre- 
Rev^l ^ of suit after ceding section, the respondent again desert or repu- 
suc ismissa . diate the petitioner upon the ground of his or her 

change of religion, the suit may be re\dved by summoning the respondent; and, 
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upon proof of the former decree and of such renewed repudiation or desertion, 
the suit shall re-commence at the stage at which it had arrived immediately before 
the passing of such decree; and after the proofs, interrogations, interview and 
adjournment which may then be requisite under the provisions hereinbefore con- 
tained, the Judge shall pass a decree of the nature mentioned in section 16 of this 
Act. 

25. If at any stage of the suit it be proved that the respondent has deserted 

^ , or repudiated the petitioner solely or partly in conse- 

adulery°to bar quence of the petitioner’s cruelty or adultery, the 

Court shall pass a decree dismissing the suit and 
stating the ground of such dismissal. 

A suit dismissed under this section shall not be revived. 

26. If the petitioner, being a male, has at the time of the institution of the 

suit two or more wives, he shall make them all respon- 
Male petitioner’s coha- dents; and if at any stage of the suit it be proved 
bitation with one of several cohabiting with one of such wives as man 

wives to bar suit. jg 

■willing so to cohabit with him, the Court shall pass a decree dismissing the suit 
and stating the ground of such dismissal. 

The provisions as to revival contained in section 24 of this Act shall apply, 
mutatis mutandis, to a suit dismissed under this section. 

27. A dissolution of marriage under the provisions of this Act shall not operate 
to deprive the respondent’s children (if ^y) by the 
Dissolution of marriage petitioner of their status as legitimate children or ^ 
r to affect status or ^^y right or interest which they would have had, 
right of children. according to the Native law applicable to them, by 

way of maintenance, inheritance or otherwise, in case the marriage had not been 
so dissolved as aforesaid. 

28 If a suit be commenced under the provisions of this Act, ^d it appear 
to the Court that the wife has not sufficient separate 
Power to Court to award pj-^pgrty to enable her to maintain herself suitably to 
alimony. station in life and to prosecute or defend fte suit, 

the Court may, pending the suit, order the husb^d to furnish the wife wiA 
sufficient funds to enable her to prosecute or defend the suit and also for her 
maintenance pending the suit. 

If the suit be brought by a husband against a wife, the Court may by the 
decree order the husband to make such allowance to his wife for her mmntenance 
during the remainder of her life as the Court shall think just, and havmg regard 
to the condition and station in life of the parties. 

Any allowance so ordered shall cease from the time of any subsequent 
marriage of the wife. 

29. No appeal shall lie against any order or decree made or passed by any 
, Court in any suit mstituted under this Art, but if, 
No appeal under Acl; . respondent shall allege by 

but Judge .^ay of defence that the marriage between the parties 

”'re?sir has dissolved has been dissolved by the conversion of petitions, 
marriage. arid that consequently the petitioner is not a Native 

huriiand or a doubfi^o ffifv«y“o1“uli° defScj shall 

Judge, if he shall .y" annlication of the respondent, state the case 

decuic o. t.. C««. 
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30. Every such case shall concisely set forth such facts and documents as may 

be necessary to enable the High Court to decide the 
Case to state necessary questions raised thereby, and the suit shall be stayed 

suit^o^bc stayeTr*^^^* judgment of such Court shall have been 

received as hereinafter provided. 

31 . Every such case shall be decided by at least three Judges of the High 

Case to be decided by 
three Judges. 


Court, if such Court be the High Court at any of the 
presidency-towns; and Ihe petitioner and respondent 
may appear and be heard in the High Court in person 


or by advocate or vakil. 

32. If the High Court shall not be satisfied that the statements contained 
. P -in the case are sufficient to enable it to determine the 

caS to JuSfor aTdiSjM questions raised thereby, the High Court may refer 
or alterations. the case back to the Judge by whom it was stated, to 

make such additions thereto or alterations therein as 
the High Court may direct in that behalf. 

33 . It shall be lawful for the High Court, upon 
High Court may decide the hearing of any such case, to decide the questions 
11 Judge raised thereby, and to deliver its judgment thereon 

cordinglyf^^^ ^ containing the grounds on which such decision is 

founded ; 

and it shall send to the Judge by whom the case was stated a copy of such 
judgment under the seal of the Court and the signature of the Registrar, and the 
Judge shall, on receiving the same, dispose of the case conformably to such 
judgment. 

34. Nothing contained in this Act shall be 

taken to render invalid any marriage of a Native 
Saving of Roman <^onvert to Roman Catholicism if celebrated in accord- 
a o 1 C marnages. rules, rites, ceremonies and customs of 

the Roman Catholic Church * *]. 

35. This Act shall extend to all the territories that are or shall become 
vested in Her Majesty or Her Successors by the 
^Statute 21 and 22 Viet., chap. 106, entitled ‘‘An Act 

for the better Gofernment of India,” 

THE FIRST SCHEDULE. 

[See section 7 .] 

Form of Petign. 


Extent of Act. 


Stamp, 


To the Judge of the Civil Court of 
The day of 

The petition of A, B. 

Sheweth ; — 


18 


LEG. REP. 

1 The words and figures, '^or in Acts Nos. 
XXV of 1864 and V of 1865” and the 
words ^^and no Clergyman of such Church 
be liable to any suit or penalty un^^ei 
the provisions of either of the two Ac *3 last 
hereinbefore mentioned, for solemnizing 
any such marriage”, were repealed by the 
Repealing Act (XVI of 1874). 

2The Govemmeait of India Act, 1858 (21 
and 22 Vic., 106), is now repealed except 


sec. 4, see ColL Stats. Ind., Vol, IL See 
now the Government of India Act, 1935. 

s The remainder of this section, dealing 
with the power of the Governor-Genera.1 in 
Council to -extend the Act, etc., was repealed 
by the Repealing Act (XVI of 1874) and 
Act Xn of 1891. 

4 The words ‘Tts. two” printed below the 
word "stamp” were repealed by the Amend- 
ing Act (Xn of 1891). 
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1. That your petitioner was born on or about the day of 18 

2. That your petitioner was on the day of in the year 

lawfully married to C. D. at 

3. T hat the said C, D, is now of the age of years or thereabouts. 

4* That after his said marriage, your petitioner lived and cohabited With his said wife at 
aforesaid until the day of 18 

5o That previous to toe day of s8 your 

petitoiner changed his religion for Christianity, and that on such day he was baptised and became 
member of the Gnurch of 

6. 1 hat on the day of 18 [at least months prior 

to the date of of petitioril^ the said C. D, deserted your petitioner and has not since resumed cohabi- 
tation with him, 

7. That such desertion was in consequence of your petitioner’s said change of religion. 

8. That there is no collusion nor connivance between your petitioner and the said C, D, 
Your petitioner therefore prays that Your Honour will order the said C. D, to live and cohabit 

with your petitioner, or declare that your petitioner's marriage is dissolved. 

A, B. 

Form of oevjication. 

I, Ay B»y the petitioner named in the above petion, do declare that what is stated therein is 
true to the best of my information and belief. 

THE SECOND SCHEDULE. 

section 9.] 

Form of Gitahon in Ordinary Cases 

To C. Aa of 

Whereas A, B» of ’ claiming to have been lawfully married to you, the 

said C, D.y has filed his [or herj petition against you in the Civil ^ ourt of 

that you, the said C. D., have c.eserted him [or her] for six months in consequence of his [or her] 
having changed his [or her] religion for Christianity an . praying that, unless you consent to live 
and cohabit w'lth him [or her], it may be declared that his [or her. marriage is dissolved Now this is 
to command you ti at, at the expiration of days [at least one months^ from the date 

of the serivce of this on you, you appear in the said Court, then to make answer to the said petition* 
a copy whereof* sealed with the se<.l of tiiC said Court is herewith served upon you. 

And take notice that, in default of your so appearing, yow will be liable to punishment 
under section 174 of the Indian Penal Code. 

Dated, the day of i8 . 

(Sd.) E, F.y 

Judge of the Civil Court of 

[Indorsement to be made of ter service^) 

This citation was duly served by G. H, on the within-named C. D, of at 

on the day of 18 

(Sd.) C' H. 

THE THIRD SCHEDULE. 

[See section 9.] 

Form of Citation in Gases of Respondent exempt from Appearance in Court. 

To C. D., of 

Wherras a, J?., of. claiming to have been 1 iwfully married to you, the said 

C. D. has filed his [or her] petition against you in the Civ 1 Court of 

alleging that you, the said C. D., have deserted him [or her] for six months in consequence of his 
[or her] having changed his [or her] religion for Christanity and pra>ing that unless you consent 
to cohabit with him [or her], it may be declared that his [or her] marriage is dissolved ; Now this 
is to command you that, at the expir.,tion of ddys [at least one mont)’] from thsi 

service of on you, you do hold yourself in readiness to answer and do answer such interroga- 
tories as may be put to you by commissioners duly authorised in that behalf ui der a commission 
issued by this Comt in reference to thesa^d petition, a copy whereof, sealed with the seal of the 

said Court, is herewith served upon you. , , i- 1 . .t 

And take notice that, in default of your so holding yourself in readiness and answering With 
interrogatories you will be liable to pui ibhment under section 174 of the Indian Penal Code. 

■ (Si.>KK 

Judge of the Civil Court of 
[Indorsement to be made after service,) 

This citation was duly served by G. H. on the within-named C. D. of 
on the day of 18 

(Sd.) C- H. 
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THE NATUEALIZATIOH ACT (VII OF 1926). 

N,B. — ^Throughout this Act, save as otherwise provided, for ""a Local 
Government”, or *‘the Local Government,” or ''such Local Government” the 
words "the Central Government” have been substituted by the Government of 
India (Adaptation of Indian Laws) Order, 1937. 


Year. , 

No. 

j Short title. 

1 i 

Amenlments. 

1926 

VII 

The Indian Naturalization 

Repealed in part, XII of 1927. 



Ac’, 192A 

A« endet. I of 


{26th February, 1926. 

An Act to consolidate and amend the law relating to the naturalization in British 
India of aliens resident therein. 

Whereas it is expedient to consolidate and amend the law relating to the 
naturalization in British India of aliens resident therein ; It is hereby enacted as 
follows : — 

Short title, extent and 1- (1) This Act may be called The Indian 

commencement. NATURALIZATION ACT, 1926. 

(2) It extends to the whole of British India, including British Baluchistan 


and the Sonthal Parganas- 


Seo. 1, — ^It cannot he held that the Natu- 
ralization Act of 1870 applies to the Pun- 
jab, and even if it does, the Maha’^aja of 
Paridkot cannot be said to be an alien. 10 
li. 447=1929 li. 1. 

Seo. 2 (a). — The expressions ^fBritish 
subject” and "natural-bom British subject” 
are defined in secs. 27 and 1, respectively, 
of the British Nationality and Status of 
Aliens Act, 1914 (4 and 5, Geo. 5. Ch. 17), 
as follows: 

«27. * * * The expression ^British 

subject’ means a person who is a natural- 
born British subject or a person to w-hom 
a certificate of naturlization has been gran- 
ted or a person who has become a subject 
of His Majesty by reason of any annexa- 
tion of territory.”’ 

"1. (1) The following persons shall be 

deemed to be natural-bora British subjects, 
namely: — 

(a) any person born within His Majesty’s 
dominions and allegiance; and (h) ^ jaay 
person born out of his dominions 

whose father was, at the time of 

that person’s birth, a British subject, and 
who fulfills any of the following conditions, 
that is to say, if either — 

(i) his father was born within BSs 

Majesty’s allegiance; or 

(ii) his father was a ^ person to whom a 
cc^rtificate of naturalization had been gran- 
ted; or 

( ill) his father had become a British sub- 
ject by reason of any annxation C'f territory; 

(iv) his father was at ^ the time of that 
person’s birth in the service of the Grown; 
or 


(v) his birth was registered at a British 
consulate within one year or in special cir- 
cumstances, with the consent of the becre- 
tary of State, two years after its ocenr- 
rence, or in the case of a person born on 
or after the first day of January, nineteen 
hundred and fifteen, who would have been 
a British subject if bom before that dat^ 
within twelve months after the first day 
of August, nineteen hundred and twenty- 
two; and 

(c) any person born on board a British 

ship whether in foreign territorial waters 
or not; 

Provided that the child of a British sub- 
ject, whether that child was bom before or 
after the passing of this Act, shall le deem- 
ed to have been bom within His Majesty’s 
allegiance if bora in a place where by 
treaty, capitulation, grant, usage, suffer- 
ance, or other lawful means, His^ Majesty 
exercises jurisdiction over British sub- 
jects: 

Provided also that any person whose Bri- 
tifah nationality is conditional upon regis- 
tration at a British consulate shall cease 
to be a British subject, unless within one 
year after he attains the age of twenty- 
one, or within such extended period as may 
be authorised in special cases 1^ r^olations 
made under this Act — 

(i) he asserts his British nationality by a 
declaration of retention of British nationa- 
lity, registered in such maimer as may be 
prescribed by regulations made under this 
Act; and 

(ii) if he is a subject or citizen of a 
foreign county under the law of which he 
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Definitions. 2. In this Act, unless there is anything repugn- 

. ant m the subject or context, 

.t. B means a British subject as defined in section 27 of 

the British Nationality and Status of Aliens Act, 1914. 

t A naturalization” means a certificate of naturaliza'jon 
granted tinder this Act; and 

(c) “minor” means any person subject to the Indian Majority Act 1875 
who has not attained his majority within the meaning of that Act, or any other 
person who has not attained the age of eighteen years. 


Grant of certificate of 
naturalization. 


3 . ( 1 ) The Central Government may grant a 

certificate of naturalization to any person who makes 
an application in this behalf and satisfies the Central 
Government — u 


(a) that he is not a minor; 

(b) that he is neither a British subject nor a subject of any state in 
Europe or America or of any state^ of which an Indian British subject is prevented 
by or under any law from becoming a subject by naturalization ; 

(c) that he has, during a period of not less than five years immediately 
preceding the date of the application,, either resided in British India or beep in 
the service of the Crown ^[in India] ; 

(d) that he is of good character: 


(e) that he has an adequate knowledge of a language which has been 
declared by the Central Government, by notification in the Official Gazette, to be 
®[one of the principal vernaculars of British India] ; and 

if) that he intends, if the application is granted, to reside in British India 
or to enter or continue in the service of the Crown ^[In India] ; 

Provided that nothing in clause (c) or clause (/) shall apply in the case 
of a woman who was a British subject previously to her marriage to a person not 
a British subject and whose husband has died or whose marriage has been 
dissolved. 


(2) Nothing in this section shall be deemed to prevent the grant of a 
certificate of naturalization to any person to whom a certificate of naturalization 
has been issued under the Indian Naturalization Act, 1852. 


Contents and form of , Evety application for a ce^ficate of 

application. naturalization shall be in writing and shall ^tate, to 

the best of the knowledge and belief of the applicant^ — 

(a) his age; 

(b) his place of birth; 

(c) his place of residence; 

(d) his profession, trade or occupation; 

(e) full particulars regarding bis .qualifications in respect of the matters 
referred to in clauses (a) to (/) of sub-section (1) of section 3; 


LEG. BEP. 

1 Substituted by A.O., 1937, for ‘under the 
Oovemment/ 

2 Substituted for ‘a principal vernacular 
of the province’ by A.O., 1937. 

^ can, at the time of asserting his British 
"nationality, divest himsplf of the iidtionality 
of that foreign country by making a de- 
claration of alienage or otherwise he divests 
himself of such nationanlity accordingly. 

(2) A person -bom ^ oh board a foreign 
" C. C. M .— 489 


ship shall not be deemed to be a British sub- 
ject by reason only that the ship me in 
British territoriaJ waters at the time of 
birth. 

(3) Nofhijig in this section shall, except 
as otherwise e^qpressly provided, affect the 
status of any person bom before the com- 
mencement of this Act. 

(4) The certificate of a Secretary of 
State that a person was at any date in the 
service of the Crown, shall for the purposes 
of this section, be conclusive,® 
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(/) whether he has at any time previously applied for the grant of a certi- 
ficate of naturalization under the British Nationality and Status of Aliens Act, 
1914, or the Indian Naturalization Act, 1852, or this Act ; 

{g) whether any such application has been rejected: 

(A) whether any such certificate has been granted to him; and 

(1) whether any such certificate granted to him has been revoked. 

(2) Every such application shall be signed by the applicant and shall be 
accompanied by an affidavit sworn by him verifying that the statements contained 
therein are true to the best of his knowledge and belief. 

(3) The Central Government shall satisfy itself as to the truth of the 
statements contained in the application, and for this purpose may cause to be 
made such further inquiry, if any, and may require such further evidence, if any, 
either by affidavit or otherwise, as it thinks necessary. 

5. (1) If the Central Government is satisfied that the applicant is qualified 

•aiEoutiJ 9 D 10 ixxeitr\ u^ider section 3 for the grant of a certificate of natura- 

^ ^ lization and is otherwise a fit person for the grant of 

such certificate, it may grant a certificate reciting the qualifications of the appli- 
cant for such grant and conferring upon him all the rights, privileges and capa- 
cities of naturalization under this Act, except such rights, privileges, or capacities , 
if any, as may specifically be withheld by the certificate. 

(2) Any such certificate may, if the applicant so requests, include the name 
of any minor child of the applicant, not being by birth a British subject, who was 
bom before the date of the certificate and is for the time being resident in British 
India and under the control of the applicant; and shall grant to any child so 
included all the rights, privileges and capacities of naturalization under this Act, 
except such rights, privileges or capacities, if any, as may specifically be with- 
held by the certificate. 

(3) The grant of a certificate of naturalization shall be in the absolute 
discretion of the Central Government, and no appeal shall lie from any refusal 
to grant any such certificate or to include in any such grant any particular right, 
privilege or capacity. 

6 . Every person .to whom a certificate of naturalization has been granted 

shall, within thirty days from the date of the grant 
Oath of allegiance. thereof, take and subscribe the following oath, 
namely : — 

A. 5., of 

do hereby swear (or affirm) that I will be faithful and bear true allegiance to His 
Majesty the King, Emperor of India, His heirs and Successors”: 

Provided that the Central Government may extend the time allowed under 
this section in any case in which it is satisfied that failure to take and subscribe 
the oath within that .time was due to sufficient cause. 

7. (1) No certificate of naturalization shall have effect until the person to 

whom it is granted has taken and subscribed the oath 

Effect of grant of certi- prescribed by section 6, but upon the taking and subs- 
ficate afld taking of oath. ^ 

any child of any such person who has been included in the certificate under sub- 
section (2) of section 5, shall, when in British India, be deemed to be British 
subjects *and be entitled to all the rights, privileges and capacities of a British 
subject bom within British India, except such rights, privileges or capacities, 
if any, as may have been withheld from them respectively by the certificate, and 


LEd. BEP. 

words ^^the wife of any such per- 


son'^ omitted by Act I of 1935. 
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-British India be subject to all the obligations, duties and liabilities 
of a British subject; ^[and the wife of any such person to whom a certificate of 
naturalization is granted after the commencement of the Indian Naturalization 
(Amendment) Act 1935, shall, if not alread}?^ a British subject, in like manner be 
so deemed and be so entitled and so subject, if within one year, or such longer 
period as the Central Government may in special circumstances, allow from the 
date of the taking and subscribing of such oath by her husband, she makes to the 
Central Government a declaration that she desires to be deemed to be a British 
subject] . 

(2) When the person to whom a certificate of naturalization has been 
granted has taken and subscribed the oath prescribed by section 6, any wife 
thereafter married by, and any child thereafter born to, such person shall, if she 
or he is not a British subject and if such person aforesaid at the date of the 
marriage or birth, as the case may be, retains any rights, privileges or capacities 
of a British subject under this Act, be entitled to the same rights, privileges and 
capacities, and be subject to the same obligations, duties and liabilities, to which 
such person aforesaid was at that date entitled and subject. 

8. ( 1 ) ^ [Where the Central Government is satisfied that a certificate of natura- 

Revocation of certificate. Hzation granted under this Act or the Indian Natur^- 

zation Act, 1852], was obtained by false representation 
or fraud or by concealment of material circumstances, or that the person to 
whom the certificate has been granted has shown himself by act or speech to be 
disaffected or disloyal to His Majesty, the Central Government shall, by order 
in writing, revoke the certificate. 

(2) Without prejudice to the foregoing provisions, the Central Govern- 
ment shall, by order in writing, revoke such a certificate of naturalization as 
aforesaid in any case in whiph it is satisfied that the person to whom the certificate 
was granted — 

(a) has, during any war in which His Majesty is engaged unlawfully 
traded or communicated with the enemy or with a subject of an enemy state, or 
been engaged in, or associated with, any business which is to his knowledge 
carried on in such a manner as to assist the enemy in such war; or 

(b) has, within five years of the date of the grant of the certificate, been 
sentenced by any Court in His Majesty’s dominions to transportation or to penal 
servitude, or to imprisonment for a term of not less than twelve months, or to pay 
a fine of not less than one thousand rupees : or 

(c) was not of good character at the date of the grant of the certificate; or 

(d) has since the date of the grant of the certificate been, for a period of 
not less than seven years, ordinarily resident out of His Majesty’s dominions 
otherwise than as a representative of a British subject, firm or company carrying 
on business, or of an institution established, in His Majesty’s dominions, or in 
the service of the Crown, and has not maintained substantial connection with 
His Majesty’s dominions; or 

(e) remains, according to the law of a state at war with His Majesty, a 
subject of that state; 

and that the continuance of the certificate is not conducive to the public good. 

(4) The Central Government may, if it thinks fit, before making an order 
under this section, refer the case for such inquiry as is hereinafter specified, and, 
in any case to which sub-section (1) or clause (a), clause (c) or clause (e) of 
sub-section (2) applies, the Central Government shall, by notice given to, or sent 


LiBG*. BBF • 

1 Added by Act I of 1935. 


2 Substituted by A.O., 1937. 

3 Sub-sec. (3) omitted by A.O., 1937. 
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by post to the last known address of, the holder of the certificate, give him an 
opportunity of claiming that the case be referred for such inquiry, and, if the 
holder so claims in accordance with the notice, the Central Government shall 
refer the case for inquiry accordingly. 

(5) An inquiry imder this section shall be held by such person or persons 
and in such manner as the Central Government may direct in each case. 

(6) Where a certificate is revoked under this section, the revocation shall 
have effect from such date as may be directed by the Central Government, and 
thereupon the certificate shall be given up and cancelled; and any person who, 
without reasonable cause the burden of proving which shall lie upon him, fails 
to give up his certificate within one month from the aforesaid date, shall be punish- 
able with fine, which may extend to one thousand rupees. 

(7) For the purposes of this section, any person who has acquired any of 
the rights, privileges or capacities of naturalization under sub-section (2) of 
section 5 or sub-section (2) of section 7 by reason of the grant to his parent of a 
certificate of naturalization, may, after he has attained majority, be deemed to be 
a person to whom a certificate of naturalization has been granted. 

, 9.(1) Where a certificate is revoked under sec- 

certificate! ^ tion 8, the former holder thereof shall cease to be 

deemed to be a British subject, 

(2) On such revocation, the Central Government may, by order in writing, 
direct that the wife and minor children (or any of them) of the person whose 
certificate is revoked shall cease to be deemed to be British subjects; but where 
no such direction is made, the status of the wife and minor children of the person 
whose certificate is revoked shall not be affected by the revocation: 

^[Provided that no such order shall be made in the case of a wife unless 
by reason of the acquisition by her husband of a new nationality she has also 
acquired that nationality] : 

Provided ^[further] that, in the case of a wife who was at birth a British 
subject, no such order as aforesaid shall be made, unless the Central Government 
is satisfied that, if she had held a certificate of naturalization in her own right, 
the certificate could properly have been revoked under section 8, and the pro- 
visions of that se^ion as to referring cases for inquiry shall apply to the making 
of any such order as they apply to the revocaton of a certificate. 

10. (1) A declaration of alienage in such manner 

Declaration of alienage, as may be prescribed by rules made under this Act 
may be made, — 

(a) within one year of his attaining majority, by any child who has 
acquired any of the rights, privileges or capacities of naturalization under sub- 
section (2) of section 5, or sub-secction (2) of section 7 ; or 

(b) within six months from the date of the revocation of a certificate 
under section 8, or of the death of, or of the dissolution of her marriage with, 
the holder of any such certificate as is therein referred to, by the wife of the 
person whose certificate has been revoked, or who has died, or whose marriage 
to her has been dissolved, as the case may be. 

(2) Where a declaration of alienage has been made in the manner afore- 
said, the person making the same, and the wife of any such person, and any 
■diildiren of any such person who are minors and are not by birth British subjects, 
shall' cease to be deemed to be British subjects: 

^[Provided that the wife of any such person shall not cease to be deemed 


LEG. BEE. 

1 Added bv Act I of 1935, 
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to be a British Subject under this sub-section, unless by reason of the acquisition 
by her husband of a new nationality she has also acquired that nationality.] 

11 . Every person making an inquiry under the orders of the Central Govern- 

Inquiries. mf^nt under sub- section (3) of section 4, and every 

person appointed to hold an inquiry under sub-section 
(5) of section 8 , shall be deemed to be a public servant within the meaning of the 
Indian Penal Code, and shall for the purposes of such inquiry have the same 
powers as are vested in a Court under the Code of Civil Procedure, 1908, when 
trying a suit, in respect of the following matters : — 

(1) enforcing the attendance of any person and examining him on oath; 

(ii) compelling the production of documents and material objects; and 

(in) issuing commissions for the examination of witnesses; 

and every such inquiry shall be deemed to be a judicial proceeding within the 
meaning of sections 193 and 228 of the Indian Penal Code. 

12. ( 1 ) All oaths and affidavits for the purposes of this Act shall be sworn 

^ . before a Magistrate or such other person as may be 

a s an a avi s. appointed in this behalf by the Central Government. 

(2) The Magistrate or other person by whom an oath of alleigance is 
administered under section 6 shall grant to the person making the same a certi- 
ficate in writing of his having taken and subscribed such oath and of the date of 
his taking and subscribing the same, and shall forward to the Central Government 
the oath so taken and subscribed, together with a copy of such certificate. 

13. (1) The Central Government may ^ * ]by notification 

Power to make rules. “ the Officitl Gazette, make rules to give effect to the 

provisions of this Act- 

(2) In particular and without prejudice to the generality of the foregoing 
powers, such rules may provide for all op any of the following matters, namely: — 

(a) the form or forms in which certificates of naturalization shall be 
granted, and the manner in which they shall be recorded; 

(b) the manner in which declarations of alienage shall be made and 
recorded ; 

(c) the recording of oaths of allegiance; and 

(d^ the fees which may be imposed for the issue of any certificate, whether 
of naturalization or otherwise, granted under this Act. 

14. Nothing contained in this Act shall be deemed to entitle to any of the 
Limitation to the grant ^8^15, prmleges or capacities of a British subj^t &e 

of naturalization under this child of any person who is himself so entitled by 
Act. . reason onlv of the inclusion of his name in a certificate 

of naturahzation under sub-section (2) of section 5 Or of the grant of a certifi- 
cate of naturalization to his parent, 

^fl4-A. The provisions of this Act shall, after the separation® of Burma and 

Aden from India continue to apply, as respects British 
Application to certificates Xndia, to certificates granted under this Act, or the 
granted before separation Ntturalization Act, 1852, before the said 

nrma an . separation by the Local Governments of Burma and 

Aden and anv suc+i certificates may after the said separation be revoked as 
respects British India accordingly.] 

15. [Repeals.— Rep. hy the Repealing Act (XII of 1927), S'. 2 and Sch ] 

THE SCHEDULE. 

[Enactments Repealed.] 

Repealed hy the Repealing Act (XII of 1927), S'. 2 and Sch. 

LEGt. EEF. by A.O., 1937. 

1 Words “with the previous sanction of 2 Inserted by A.O., 1937. 

the Governor-General in CotmeiV* omitted 3 1.e,, the 1st April, 1937. 
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N.B . — Throughout this Act for Xocal Goyermnent’ the words 'Central 
Government’ have been substituted by Government of India (Adaptation of Indian 
Laws) Order, 1937. 
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SCHEDULE.— -[Repealed.] 


THE NEGOTIABLE INSTRUMENTS ACT (XXVI OF 1881).^ 

[9th December, 1881. 

Aft Act to define and amend the law relating to Promissory Notes, 

Bills of Exchange and Cheques. 

Whereas it is expedient to define and amend the law relating to promis- 
sory notes, bills of exchange and cheques ; It is here- 
by enacted as follows: — 

CHAPTER I. 

Preliminary. 

1. This Act may be called The Negotiable 
Instruments Act, 1881. 


Preamble. 


Short title. 


LEG, REP. 

^For summary procedure on negotiable 
instruments, see the Code of Civil Procedure, 
1908 (Act Y of 1908), Seh. I, Order 
XXXYII. 


Secs. 1 and 2: Scope op the Act. — 49 I. 
C. 388=21 Bom.L.R. 1. See also 18 C.W.N. 
494=22 I.C. 500; 58 I. C. 313. The Con- 
tract Act is a general statute dealing with 
contracts. The Negotiable Instruments Act 
is a statute dealing with a particular form 
of contract, and the law laid down for special 
cases must always overrule the pro^ifiions of 
a general character. 1933 R. 131=144 I, 
C. 866, Act is based on the principles of 
English Law, and Courts can construe con- 


formably to the piovisions of the English 
Law. 52 I.C. 370=10 L.W. 39. There 
must be no reasonable possibility of rmbi- 
guity in the construction of a negotiable 
security which is meant to pass from hand 
to hand ; its meaning should be instantly 
recognisable and not after an elaborate 
analysis. 1936 N. 252. The Act does not 
apply to hnndis. 1932 L. 582=13 L. 300. 
Hundi drawn payable to bearer on demand 
is illegal, even though drawn in an oriental 
language. 58 I.C. 508=12 L.W. 12. Mer- 
cantile usage, however extensive, should not 
be recognized if contrary to the provisions 
of statute. 49 I.C. 388=21 Bom.L.R. 
1. See also 15 W.R. 501; 23 I.C. 29; 
144 I.C. 914=1933 N. 389;; 16 Bom.L. 
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It extends to the whole of British India; but nothing herein contained 
affects the Indian Paper Currency Act, 1871, section 
Local extent. Saving of 21 ^ or affects any local usage relating to any instru- 
u^ges re aimg to un ih, Oriental language : Provided that such 

® ’ usages may be excluded by any words in the body oC 

the instrument which indicate an intention that the legal relations of the parties 

thereto shall be governed by this Act; and it shall 
Commencement. come into force on the first day of March, 1882 . 


2. [Repeal of eTiactments.] Repealed ly the Amendmg Act 1891 {XII 
of 1891) . 


jg. 434; 12 L.W. 12. Where any locai J 
usage is relied on, it should he alleged and ^ 
established by the party who relies on it. ■ 
26 M 526=13 M.L.J. 252 (F.B.). VHiere ^ 
a purchaser of a hundi by payment of cash ' 
fails to discharge his obligations under the 
contract represented by the hundi and loses 
hsi right to enforce the hundi, he cannot 
fall back upon his original consideration. 
1936 N. 260. If a buyer of goods gives a 
cheque for the price to the seller who en- 
dorses it for value to a third party, the ori- 
ginal debt cannot be said to be still out- 
standing and unpaid wihle the cheque is 
outstanding in the hands of that third party. 
Therefore, an action for the /iriee by the 
seller, or if he has since been adjudicated 
insolvent, by the transferee of his assets 
from the Official Assignee, will not lie even 
after dishonour of the cheque, if at the date 
of the commencement of the action the cheque 
is still outstanding in the hands of the Third 
party. 1942 C. 45=1. L.R. (1941) 2 Cal. 
103. An endorsement on a hundi *for col- 
lection only^ is in the nature of a restrictive 
endorsement, giving the endorsee the right 
to receive payment of the Hundi and if ne- 
cessary, to sue the acceptor for the amount 
but not to transfer his rights as endorsee 
to anybody else. 1942 M.L.E. 100 Civ.); 
1942 Mad. 742 (1)^(1942) 2 M.L.J, 468; 
1944 M. 500=11944) 2 M.L.J. 82. In a 
suit on a negotiable instrument, it is 
open to the plaintiff to frame his 

case ill an alternative and to sue 

both on the instrument and alternatively 
on the consideration. 46 0. 663=36 

M.L.J. 429 (P.C.). See also 51 I.O. 945=29 
C.L.J. 608; 1936 Pesh. 143. But where the 
suit is based wholly on a contract eonsistiag 
of an inadmissible promissory note or hundi, 
it must fail because the note cannot be pro- 
duced and the claim cannot be proved 
alimide, 1936 Pesh. 143, If a person fra- 
mes his suit alternatively on the promissop^ 
note executed by a Hindu father or on the 
consideration, he can obtain a decree agamst 
the father and sons, but not if the siut is 
only on the promissory note. In the latter 
case, he can only obtain a personal decree 
against the father and a decree against the 
sons to the extent of their JJ-. “5? 

joint family properties* 138 I.O. 168—15 

C. C* i\l.-49‘'> 


L. J. 5. See also (1942) 2 M.L.J. 668=1943 

M. 246. A contract of simple money debt 
is not required by law to be in writing. It 
may offei better evidence, but it is not neces- 
sary for the validity of the contract. It is 
on this principle that, when the promissory 
notes or other negotiable instruments are 
found unenforceable for defective stamp and 
other reasons, the creditor is permitted to 
fall back on his contract of loan, and oral 
evidence is admitted to prove the contract 
independently of the promissory notes. 26 

K. L.R. 320=1930 N. 298. A suit on the 
original consideration after the dismissal of 
the suit on the note on account of materi^ 
alteration is maintainable. 18 C.W.N. 617 — 

41 I.A. 142 (P.O.). Decree on original con- 
sideration was given in 29 C.L.J. 508; 1924 

L. 144=4 L. 198; 60 I.C. 107=1921 L. 217. 

In cases of negotiable ianstruments all equi- 
ties which have to be pleaded should gene- 
rally arise out of the very transaction itself 
and must not arise out of the transactions 
which are either collateral or independent 
in character. 1938 Mad. 897. A principal 
can sue on a pro-note epeuted in favour of 
his asrent TOthout obtaining an asaignnent 
from him. 1925 M. 130=21 L.W. 696=90 
IC. 1047. A common manager imder sec. 
301 of Succession Act is entitled to me a 
suit on a promissory note on behalf ot tbe 
estate. 22 PatL.T. 569=1941 Pat. 403. Je? 
also 1941 Nag. 207; 7 Cut.L.T. 77. A plea 
of henami is only a plea in the imture oi a 
iresulting trust and there is nothmg m the 
Act which justifies a payee, who is m <hO 
position of a trustee, insistii^ that the oeue- 
Liary should be precluded from provi^ 
that he is only a trustee. No rule preclaues 
evidence to show that the Paj®® J®® 
lenarmAir for another. 1935 M. 181 o3 
M. 693 =68 81 (I'-B-)- See also 1939 

Pat 347* 1940 Pat. 377=19 Pat. 404; 1936 
pish. 143; a CW.N. 1283=1937 O. 753; 
44 A. 290=1922 A. 70=123 I.C. 395-1930 
I 313=27 Ni3. 327=1932 N. 23. tt is 
nit correct to say that no person who is not 
named in the note can ever sue. There is no 
reason why the real owner should not be 
entitled to sue provided he is in a position to 

, obtain, a good discharge for the defendant. 

A uerson^not a holder cannot of course 
: lirtSe privileges of a ‘holder’ but that 
' does not disentitle him from suing. 1941 N. 
’ LX ?63:^941 Nag. 207. Where in a suit 
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on^ a pro-note, the note is not admissible in 
eividence, the plaintiff may pro^e bis case hy 
other evidence. 1921 P. 318=60 I.C. 652= 
2 P.L.T. 184. See also 9 B. 56=134 1.0. 737 
=1931 E, 339 = 1931 JST. 113=27 KL.B. 56; 
29 N.L.E, 131=1931 N. 57; 9 MysXJ. 476; 
9 Mys.L.JT. 438; 1931 A. 560; 134 I.C. 254= 
131 A.L,J. 522; 9 O.W.N. 585=1932 0. 235 
= 7 Lnck. 666; 9 O.W.N. 961=1933 0. 18; 
1933 A. 280=144 I.C. 150. But see 34 Bom. 
L.E. 643=1932 B. 394; 1933 B. 161; 1933 
N. 57 (2)— 29^ N.L.B. 131. "Where ihe debt 
and the execution of the promissory note are 
contemporaneous, the debt can be proved 
only by the note and where it is sufficiently 
stamped, the plaintiff cannot apply by amend- 
ment to convert the suit into one on the ori- 
ginal consideration. 139 I.C. 361=36 L.W. 
432=1932 M. 687. See also 40 C.W.N. 696: 
40 C.W.N. 473; 41 C.W.K 537 = 1937 C. 241. 
In a suit on a promissory note the defendant 
admitted execution and pleaded discharge 
but raised the objection that the note was in- 
admissible ill evidence. iJiai 

having regard to sec. 58 of the Evi- 
dence A(M, the plaintiff was entitled 

to sue, and that having legard to see. 

36 of the Stamp Act, the admissibility of the 
document could not be reopened. 1932 M. 
693=(53 M.L.J. 303. See also 64 M.L.J. 79 
— 1933 M. 117, There is no bar under any 
law preventing the Court from using a pro- 
missory note which is stamped with an one 
anna stamp instead of two annas stamp as 
a piece of evidence supporting the plintiff's 
ease as to^ loan. Where such a document has 
been received in evidence in the trial Court 
without objection on the part of the defen- 
dant, the appellate Court will not interfere. 
134 I.C. 575=53 G.L.J, 254=1931 0. 480. A 
promissory note stamped with quarter anna 
postage stamp® is a document bearing 
stamps of improper description and can be 
validated by the Collector under B. 18 of the 
Government of India Stamp Buies. 55 M. 
627=1932 M. 390=62 M.L.J. 538 (P.B.). 
Hundi substituted for hundi on unstamped 
paper — ^Liability under former not put an 
end to. 1923 L. 396=4 L. 151=5 L.L.X 
361. Once the execution of a bond was ad- 
mitted, the onus of proving total or partial 
failure of consideration lies on the defen- 
dant. 1921 L. 199=4 L.L.J. 199; 187 1.0. 
225. The words * payable on deman^^ have a 
legal meaning which convey that the amount 
is payable on the date of execution and no 
demand is necessary piior to suit. If, how- 
ever, the words were ‘‘after demand” then a 
demand is necessary before a suit is insti- 
tuted. 2 P.L.J. 451=40 I.C, 350. See also 


1931 A.L.J. 230=1931 A. 302. I.L,B. (1942) 
Nag. 126. Where a hundi is silent as to 
mterest, but there is a eustof allowing 
interest if the hundi is not met within a 
certain time, the drawer is liable to pay in- 
terest. 62 I.C. 315. No doubt when a auit 
is based whoUy on a contract consisting of 
an inadmissible promissory note or Hundi, 
it must fail because the note cannot be pro- 
duced and' the claim cannot be proved alinnde, 
tor a cause of action apart from the inad- 


But where it is possible to find for a eredi- 
missible security, it would be contrary to the 
elementary principles of justice to deprive 
the creditor of his money. 1936 Pesh. 143. 
A hundi is a Bill of Exchange drawn by one 
person who is called a draw^*r, on another 
person who is called a drawee, who is order- 
ed to pay the amount thereof to a third per- 
son who is the holder. Thus three persons 
are parties to it and due to thU very nature 
it is negotiable. A document which is only 
bilateral cannot be called a hundi. If, there 
fore, a hundi is drawn by a peison on his 
own firm ordering the amount thereof to be 
paid to a creditor after certain days, the 
transaction virtually is that one person bor- 
rows money and passes a hundi drawn on 
himself as security for the debt to the cre- 
ditor. It is thus a clear case of an execution 
of a promissory note pure and simple. 187 
I.C. 225. Where a purchaser of a hundi by 
payment of cash fails to discharge his obli- 
gations under the contract represented by 
the hundi and loses his right to enforce the 
hundi, he cannot fall back upon his original 
consideration. 167 I.C. 907=9 B.3Sr. 230= 
1936 Nag. 260. A document recited that 
the executant had a certain sum of money 
belonging to another and the former agreed 
to pay interest at a certain rate, held, it was 
not a promissory note, though ^lieie was an 
acknowledgment of a debt. 1924 L. 684, A 
promissory note given for reducing a liabi- 
lity only operates as a conditional discharge 
of the iiahility. (21 M.L.J. 432; 96 M. 526, 
Bef. to.)=53 'M. 826=1930 M. 874=59 M. 
L.J. 513. In the case of a promissory note 
executed in favour of two persons (who are 
partners of an unregistered firm) but not in 
favour of the firm of which they are part- 
ners, a suit by those two persons in their 
personal capacity is maintainable as they are 
the only persons who can sue on that instru- 
ment. The Court in construing the note is 
not entitled to look beyond what is found in 
it and to hold that the suit is not maintaina- 
ble on the ground that the firm of which the 
payees are partners is unregistere'1. 56 L.W. 
382=1943 M.W.N. 43 (2)=1943 Mad. 279= 
(1943) 1 M.L.J. 61. Where two brothers of a 
Hindu family were carrying on business 
in partnership but the contracts were in the 
name of one of them only and he alone bor- 
rowed funds in his own name and applied 
them for the business in a suit against both 
the brothers on a promissory note executed 
by him alone. Held, that both were liable. 
Though the note was executed only by 05.0, 
he executed it on behalf of both and it must 
be deemed to be so executed. I.L.B. (1945) 
All. 387=1945 A.L.J. 113=1945 A.L.W. 181 
=1945 All. 221. The drawee of a Shah jog 
hundi who pays the amount to a Shah is not 
absolved from liability to the owner, if tho 
Shah has no title to the hundi (i.o.), when 
the endorsement is forged. 36 Bom.L.B. 929 
=59 B. 97=1934 B. 400 (F.B.). See also 
1942 M.L.B. 100 (ciroX 36 Bom.L.B. 941 
=1934 B. 402=59 B. 252. 

Forged promissory note. — Where a pro- 
missory note purporting to be executed by 
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Interpretation clause. 
Banker.’^ 

“notary public” 
^'Notary public.^' 


3. In this Act — 

“banker” includes also persons or^a corpora- 
tion or company acting as bankers; and 
includes also any person appointed by the ^[Central Gov- 
ernment] to perform the functions of a notary public 
under this Act. 


CHAPTER II. 

Op Notes, Bills and Cheques. 

^ promissory note” is an instrument in writing* (not being a bank- 
note or a currency-note) containing an unconditional 
undertaking, signed by the maker, to pay a certain 
sum of money only to, or to the order of, a certain person, or to the bearer of 
the instrument. 


4. A 


Promissory note.” 


LEG*. REP. 

1 Substituted by A.O., 1937, for ^fLocal 
Government” which had been substituted for 
^^Governor-General in Council” by Act TV of 
1914, see, 2 and Sch., Pt. I. 


two persons was in fact executed by one who 
forged the signature of the other but the 
original payee who had endorsed the note 
to the plaintiff was not a party to the fraud 
it was held that the pronote was not invalid, 
and that the executant who signed it and 
committed the forgery would be liable be- 
cause he could not be permitted to take ad- 
vantage of his own fraud. 1943 A.L.W. 509. 
See also 57 L.W. 390=1944 Mad. 471= 
(1944) 2 M.L.J. 5; (1943) 1 M.L.J. 380= 
1943 Mad. 511. 

Sec. 3. — Por case-law, see 29 A, 773; 13 
B. 388; 31 C. 519; 18 M. 390=5 M.L.J. 203. 

Sec. 4. — One of the most essential charac- 
teristics of a promissorv note is certainty — 
certainty both as regards the person by 
whom and to whom payment is to be made. 
Any uncertainty in such matters would tend 
to restrict cre&t and to hamper commerce. 
35 O.W.K 53=1931 C. 387; 118 1.0. 673= 
1929 N. 274. There must be no reasonable 
possibility of ambiguity in the construction 
of a negotiable security which is^ meant to 
pass from hand to hand^ its meaning shoidd 
be instantly recognisable. 1936 Nag. 252. 
Where a document merely acknowledges that 
certain items of money mentioned therein 
have been borrowed and that the ^ecutant 
has to repay them on demand, it is not a 
promissory note because it does not contain 
an nneonditional undertaking to pay. There 
is no promise to pay but only an admission 
of liability to pay, and, hence it is only an 
acknowledgment. 1938 A.L.J’. 907—1938 A 
619. A document which acknowledges the 
receipt of a certain amount by cheque and 
contains a promise to pay that amount with 
interest at a certain rate after a certain 
specified time, is not a promissory note, as 
it is clearly not intended to be a negotmble 
instrument. 40 Bom.L.R. 1053 =42 C.VP.N. 
989=1938 P.O. 121 (P.C.). See also I.L.R. 
(1939) Kar. 632=1939 Sind 281. There is 
an essential antithesis between the legal posi- 


tion of a surety aud that of the executant 
of a promissory note and so a person who 
executes a promissory note cannot be held in 
law to have the position of a surety. 27 A. 
L.J. 1137=1929 A. 664. A promissory note 
does not cease to be such merely because 
the words ^'security for overdraft” are found 
printed upon it ; it is still a promissory 
note. 56 L.W. 664=1942 M.W.N. 623= 
(1942) 2 M.L.J. 532=1943 Mad. 216. Pro- 
missory note — ^Instrument providing for 
place of payment does not cease to be pro- 
missory note. 46 Bom.L.R. 411=A.LR. 1944 
Bom. 235 (1). A document which is brought 
into existence for the purpose of recording 
an agreement to pay, and which is not a 
receipt for money and which has been des- 
cribed as a promissory note and duly stam- 
ped as such and contains an unconditional 
promise to pay, is a promissory note. 1945 
H.L.J. 458. One 0 paid money to A whom 
B wished to be accommodate A^ passed 
promissory note to B who endorsed it to C, 
Eeld, that B was in the position of surety 
and the endorsement was for consideration 
as A was accommodated. 191 LC. 56=1940 
Sind 146. Where there is no mention in a 
document of the person to whom the money 
is payable on demand, it is not a negotiable 
instrument. 116 1.0. Ill 
(1); 177 I.C. 889=1938 Nag. 464; 1941 
Nag. 1=192 I.C. 513. An instrument 
which contains the words 'T m liable to 
pay” without any undertaking to pay is not 
a promissory note. 1934 M. 220—66 M.L.J. 
315. A document alleged to be a promissoiy 
note contained the following terms. This 
(one) receipt is hereby executed by H and 
A, residents of Hoti, for Rs. 43,^00 half of 
which amount comes to Rs. 21,950, received 
from the firm of L, for and on behalf of M 
of Hoti. This amount to be payable after 
two years. Interest at the rate of Bs. 5-4-0 
per cent, per year to be charged. Bated 1st 
Anril, 1917. Stamp has been duly affixed. 

^ ' (Sd.) H. 

A, 


The document was not drawn on a paper 
with an impressed stamp, and a stamp which 
was sufficient, if the document was a re- 
ceipt, was affixed. Held, that the document 
was not a promissory note hut was merely 
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a receipt containing the terms on which the 
amount was to be refunded. Being pri- 
marily a receipt, even if coupled with the 
promise to pay, it was not a promissory note. 
As the document did not record or purport 
to record all the terms of the contract be- 
tween the parties and as there was nothing 
in the document explaining how the money 
came to be received, the parties were not 
prevented from showing that it was paid by 
way of loan or deposit or for some other 
purpose. (8 C. 645, Overr.) 63 I.A. 279 
=17 L. 557=40 C.W.N. 997=71 M.L.J 
712 (P.C.). The nature of a document must 
be determined by its contents, and the 

description given in the plaint cannot change 
its character. A person wrote to another 

that he would be liable for payment of 

principal amount with interest due on pro- 
missory notes executed by his brother to 
the latter that he would pay the whole 

amount on demand after certain period and 
that his brother should not be asked for 
the amount. Jffeld, that the letter was only 
a proposal and not a promissory note. 148 
T.C. 964=1934 L, 93. The mere fact that 
a pp-note is addressed to a person of a 
particular place does not show that it is 
implied that payment is to be ma^’e at the 
place. I.L.R. (1940) 1 Cal. 323=44 O.W. 
NT. 609 — 1940 Cal. 443. Where an instru- 
ment clearly indicates the promisor and 
the promisee, and contains a definite pro- 
mise to^ pay, it amounts to a promissory note. 
There is no rule laying down in which part 
of the document the payee is to be named 
or by what kind of lano-nao-e. A signed let- 
ter which is in the following terms, nalnely, 
'^30th, Panguni Siddhatri-Kallal A. T. N. 
A. T. credit, the same place R, M. M. R. 
M. debt for two hundis taken by me and 
sent for Penang Finn on the 13th idem of 
Rs. 9,500 at Rs. 55 (exchange rate) 3 months 
Thgtfranai 11 annas interest, rings 10,000, 
for these 10,000 rings adding from Thava- 
nai, Thavanai interest and principal will be 
paid and this letter taken back by me^^ is 
^promissory note. 58 M. 261=1935 M. 23 
■—67 M.L.J. 595. Attestation by witnesses 
does not make a pronote a bond. 14 Luck. 
438=1939 O.W.N. 168=1939 Oudh 107. 
Unconditional undertaTcing or unconditional 
personal liability means that the liability 
mentioned in the note should not be made 
contingent on some event. But a pro-note 
is not the less unconditional, simply be- 
cause when the matter goes to a Court of 
law and the defendant raises some defence, 
the plaintiff has got to establish certain 
facts, and in the case of a note by a guar- 
dian, the transaction is for the benefit of 
the minor, before he can succeed against 
the minor. That fact does not make the 
liability a conditional liability. 58 M. 
735=41 L.W. 514=68 M.L.J. 540 (F‘.B.). 
Under sec. 4, a promissory note payable to 
the manager of a Bank is payable to a 
"certain person”. 5 PatX.J. 536=58 I.C. 
265. Promissory note payable through an- 
other is good. 54 I.C. 976=148 P.R. 1919. 
Whether^ a promissory note or n^odabie in- 


strument can be executed in the name of a 
community, see 44 M.L.J. 240=1923 M. 434. 
Pro-note executed prior to 1914 payable in 
the alternative to one of several payees is 
not a promissory note within sec. 4, 59 I. 

C. 943=1921 M. 122=39 M.L.X 273. A 
suit is maintainable on a promissory note 
by a real promisee, even though a wrong 
name is mentioned on the note, if he is 
able to show that the wrong name was en- 
tered by mistake. 13 I.O. 95=22 M.L.J. 
121. A man may sign a promissory note 
bv getting some one to write his name for 
him. 9 R. 92=132 I.C. 707=1931 R. 131. 
A promissory note executed by a ^ person 
under the authority of a marksman is valid, 
even though the marksman has not affixed 
his mark thereto. 44 I,C. 813=40 M. 1171. 
Distinction between promissory note and 
bill of exchange — ^Hundi. 58 I,C. 313. Shah- 
jog hundi is not a bill of exchange, nor a 
promissory note. 22 C.L.J. 209=33 I.C* 
250 (2). See also 59 B. 91=36 Bom.L.R. 
929=1934 B. 400 (F.B.); 36 Bom.L.R. 941 
= 1934 B. 402=59 B. 252. Promissory note 
— ^Request to pay — ^Effect of. 1924 P. 96 
=4 Pat.L.T. 577. An indorsee of a pro- 
missory note for collection must be held to 
be^ an agent for collecting the money due 
on the note. He is not authorised to negp- 
tiate the note to any other person. Any 
indorsement and negotiation by him would 
be beyond his power and would confer no 
right on the indorsee to maintain a suit on 
the instrument. 1939 M.W.N. 1017=50 L. 
W. 606=1940 Mad, 27, Where a promis- 
sory note executed by the manager of a 
joint Hindu family is endorsed over by the 
payee, stating inter alia: "I have assigned 
this promissory note in your favour”, the 
endorsement is no more than an endorse- 
ment of the note. There is no assignment 
of the debt in such a case to the endorsee. 
In a suit by the endorsee on the note, he 
is entitled to succeed only against the exe- 
cutant of the note and not against the other 
members of the same family of which the 
executant is the manager. 189 1.0. 775= 
50 L.W. 797=1939 M.W.N. 1243=1940 
Mad. 174. Promissory note purporting to 
be executed jointly by two persons A and 
B — ^Execution only by one (A alone) — Suit 
on — ^Liability of person actually executing 
— Test — Seld, (1) that as there was no 
execution by B or by a person authorised 
to execute on his behalf, B was not liable; 
(2) that in thj ab<ience of evidence as to 
whether or not A executed only on the 
faith that B would also execute. A was 
liable on the instrument; (3) that the ques- 
tion whethei the instrument was signed by 
A on the faith that B would also sign is a 
question of fact, which must be proved not 
by the plaintiff who sought to impose lia- 
bility upon the actual executant, but by 
the executant who has signed the instru- 
ment, who has the burden on him to esta- 
blish it as a ground of defence. 52 L.W.^ 
360=1940 Mad. 874= (1940) 2 M.L.J. 384. 

Sec. 4, III. (5). — pro-note payable to 
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Illmtrations , 

A signs instruments in the following terms; 

(a) ‘‘I promise to pay B or order Es. 500.’^ 

(&) ^‘1 acknowledge myself to be indebted to B in Es. 1,000, to be paid on demand, 
for value received. 

(c) ^‘Mr. E, I O UEs. 1,000.’’ 

(d) ^‘1 promise to pay B Es. 500 and all other sums which shall be due to him.” 

(e) ‘‘I promise to pay B Es, 500, first deducting theieout any money which he may 

owe me . ^ * 

(/) 'a promise to pay B Es. 500 seven days after my marriage with C.” 

{g) ‘‘I promise to pay B. Es. 500 on D ’5 death, provided D leaves me enough to pay 

that sum . ’ ’ 

Qi) promise to pay B Es. 500 and to deliver to him rny black horse on 1st Janu- 
ary next. ” 

The instruments respectively marked (a) and (&) are promissory notes. The instru- 
ments respectively marked (c), (d), (e), (/), (g) and (h) are not promissory notes. 


a particular person, not containing words 
prohibiting transfer, is an instrument paya- 
ble to ord^r. 27 N.L.E. 327=1932 IST. 23. 

Peomissort note — Assignment op. — ^Al- 
though the proper mode of assignment is 
by endorsement only, yet in Punjab there 
can be an oral assignment of promissory 
note. (1932 Lah. 30 and 29 P.E. 1919, Eel. 
on.) 1936 Lah, 547. An assignment of a 
promissory note is possible without an en- 
dorsement of transfer on the note. A writ- 
ten assignment of a promissory note is 
valid and under the general law, such as- 
signment gives to the assignee the right of 
suit upon the note. 13 Luck. 373=1937 O. 
W.N. 820=1937 Oudh 405. 

Consideration for Pro-notb. — ^A pro- 
missory note having been given, considera- 
tion is to be presumed. The question then 
is not whether the plaintiff has forraallj 
and sufficiently proved that there was a sti- 
pulation for a fresh advance, but whether 
it is sufficiently shown by the other side 
that there was no consideration for the 
promissory note. I.L.E. (1938) Mad. 646 
=42 C.W.N. 565=1938 P.O. 123 =(1938) 1 
MX.J. 597 (P.C.), It cannot be said that 
the consideration for a promissory no^o is 
always the amount stated to be payable in 
the note. 189 I.O. 384=1940 Eang. 152. 
Where it is proved that the executant of pro- 
missory note did not receive any considera- 
tion for it, the instrument does not create 
any obligation between the holder and the 
executant. 167 I.C. 301=1936 Cal. ^ 315. 
Where in a suit on a promissory note it ap- 
pears that the note was executed for the 
amount of rent due by the defendant to the 
plaintiff, there is good consideration for 
the transaction and the suit should be de- 
creed. The mere circumstance that in the 
body of the promissory note it was stated 
th''t the amount was advanced in cash is in- 
enfficient to justify a dismissal of the suit. 
41 P.L.E. 49. 

Promissory note — ^Stamp Act. — A docu- 
ment which contains a promise to pay on^ a 
contingency will not be treated as a promis- 
sory not for the purposes of the Nearotia- 
hle*^ Instruments Act, but it may he regard- 
ed as such for the purposes of the Stamp 
Act. To determine whether a document^ is 
a promissory note or not the main question 


to be considered is not whether the instru- 
ment is negotiable 01 * not though ordina- 
lily negotiability of an inatrumem is 
a good test for that puipqce, but 
to consider whether in substance and in 
primaiy intention of the parties the docu- 
ment was or was not a promissory note and 
whether it was intended to record a diffe- 
rent kind of transaction altogether. A 
reference in the promissory note to a pre- 
easting account between the parties, made 
with a view to state the consideration for 
the note, neither makes the liability 
under the note a contingent one, nor the 
instrument any the less a promissory note. 

AX.J. 36= 
All. 158. Promissory note executed 

abroad— -Suit in British India— Need for 

affixing and cancellation of stamu. See 
(1941) 2 M.L.J. 301. ^ 


Promissory note insuppioiently or im- 
properly STAMPED. — Though a promissory 
note is not sufficiently stamped and hence 
madmissible in evidence, a suit could be 
instituted on the original loan, which is al- 
ways the cause of action, the promissory 
note being at the best evidence of the loan. 
1939 A.M.L,J. 123. See also 43 LW.. 48 
=1935 M. 206=67 M.L.J. 912; 1936 CaL 
170=40 C.W.N, 473; 1936 Nag. 225. If 
a promissory note is not admissible in evi- 
dence on account of its being insufficiently 
stamped, the plaintiff is entitled to sue on 
a cause of action which is independent of 
promissory note. It is not necessary that 
there should be an independent express con- 
tract prior to the execution of such a pro- 
missory note. The fact that the money 
has been lent implies a promise to repay 
it, and the plaintiff in such a case has a 
cause of action on the implied promise, 
which is independent of the promissory cote, 
(39 C.W.N. 1235, PoE.) 40 C,W.N. 696= 
1936 Cal. 127. Although a promissory note 
is inadmissible in evidence being insuffi- 
ciently stamped, the creditor is entitled to 
sue on the basis of a separate contempora- 
neous agreement to pay. 1940 N.L,J. 658 
=1940 Nag. 215. See also I.L,E. (1942) 
N. 126=1940 N.L.J. 601=1941 Nag. 1, A 
, promissory note which is insufficiently 
stamped cannot be used as an aeknowledg- 
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ment or for any other purpose. 1940 N.L. of a jointly executed promissory note one 
J*. 658 = 1940 Nag. 215. A decree cannot be of the executants makes certain payment and 
passed ou the basis of a pronote which is the promisee agrees to discharge him from 
inadmissible in evidence for want of cancel- his liability only reserving his right to 
lation of the stamps even if the def ad- sue the co-executant for the balance, the co- 
mitted liability on it. 41 P.L,R. 356=1939 executant is liable for the balance subject 
Liali. 31. A promissory note executed on of course to his right to sue his other co- 
2Sth March, 1934, was affixed with revenue executant for contribution. 171 I.O. 622= 
stamps, the use of which was made compul- 1937 Kang. 137. In cases wheie the plainuffi 
soiy by the Government only from 1st sues tne Legal representative of a deceased 
Apiil, 1934. Held, that these stamps must person upon a promissory note and there 
have been available before 1st April, 1934, is no proof of any independent acknowledg- 
and that a suit on the promissory note should ment by the deceased of the existence of 
not be dismissed merely on this ground es- the debt, the Court should scrutinize the 
peciaUy when the defendant had admitted claim with the greatest care. In particular, 

his liability. 1937 P.W.N. 663=1937 Pat. where the plaintiff is not called and the 

560. Court has to depend on other evidence the 

Original cause op action — ^Hand note onus of proof on the plaintiff is not lightly 
NOT UDLY STAMPED. — ^Where in a suit on a dischaiged, and the validity and due exe^ 
hand note, the hand note is found to be in- cution o± the promissory no^e must be prov 
admissible in evidence as not being duly ed with strictness. 1936 Bang. 399. 

stamped, oral evidence can be given of the Secs. 4 and 5. — ^As to distinction between 
original loan and the suit can be converted promissory note and bill of exchange or 

into a suit on the original loan. 172 I.C. hundi, see 1936 N. 260. A document con- 

744=1937 Pat. 666=62 C.L.J. 289=40 O. taining a promise to pay a certain sum of 
W.N. 473=1936 Cal. 170. See also I.L.B. money to a certain person after a certain 
(1938) A. 741=1938 A.L.J. 773=1938 Ail. <iate was executed on a paper on which was 
504; 56 M. 268=1936 Mad. 179=70 M,L. engraved the form of a stamp. The upper 
J. 267 (P.B.); 1939 Lah. 31. Where the part of the stamp bore the word "hundi”* 
loan IS independent of the hand note and The executant wrote the word "accepted” 
the taking of the loan is completed before across the document over his signature, 
the execution of the hand note, a suit can Seld, that the document was a promissory 
lie on the original consideration when the note and not a bill of exchange, and that 
hand note which evidences the loan is found the words "hundi” and "accepted” in the 
to be inadmissible by reason of certain pro- document did not determine its character, 
visions of the statute. 41 C.W.N. 537=65 which must be determined by looking to 
0,L.J. 151=1937 Oal. 241. See also 1940 the provisions of the document itself. I. 
Lah. 329. It is open to a creditor, in spite LJt. (1941) 2 Cal. 107=45 C.W.N. 609 
of the fact that the promissory note is not =1941 Cal. 40 (P.B.). A document called 
admissible in evidence, to recover his money a hundi and accepted by the maker is in 
by proving orally the advance of that loan, fact a promissory note if it contains a pro- 
It would not, however, be open to him mise and not an order to pay. 47 C.W.N. 
having regard to see. 91 of the Evidence 658. A pro-note promising to pay on de- 
Act to piove the terms or the or in- mand a certain sum with interest at 10 per 

terest entered In the promissory note, cent, per annum with quarterly rests is for 
1940 O.W.N. 581=1940 Oudh 308. Where a^ *‘swn^ certain^^ and is therefore a nego- 
a promissory note is taken in the name of tiable instrument. 7 P. 41=1935 A.L.J, 
a benamidar, a suit by the true owner based, 651=1935 All. 410. Promissory note ex- 
not on the note but on the original consi- pressing promise to pay on demand a cer- 
deration namely, the loan, is not maintain- tain sum with interest with quarterly rests — 
able, inasmuch as the liability of the maker Whether negotiable instrument. 1929 P. 
under the note to the holder thereof is kept 136=7 P. 41. A promissory note executed 
in tact. r,L.B. (1938) 1 Cal. 450=41 C.W. in favour of the "Mohathameem Sahib Garu 
N. 1283=1937 Cal. 753, of Gadwal Samasthanam” is one in favour 

Place op payaient — ^Presumption— Pro- of a "certain person” within the meanmg 
NOTE NOT SPECIFYING ANY PLACE. — a pto- of sec. 4, read with the last part of see. 
note does not specify any place where pay- 5 of the Negotiable Instruments Act. 53 
ment is to be made, the presumption is that 968=1930 M. 1004=59 M.L,X 648. The 

payment should be made at the place cf meie fact that a person chooses to give a 

residence or business of the creditor. 181 certain title to a document by no means 
I.O. 396=40 P.L.B. 975=1939 Lah, 18. makes it that document, if the document 
See also 44 C.W.N. 609=I.L.B. (1940) 1 C. described as promissory note does not 

jmount to it. 1931 A.L.J. 230=1931 A. 
Bight to sue— One op several pro- 302. 

MiSEBSS— I p can sue alone. — One of several Secs. 4, 9 and 13. — ^Debentures of the 
promisees under a promissory note is not City of Bombay Improvement Trust be- 

entitled to sue alone without joining the longing to the appellants were entrusted by 

other promisees, ^ther as plaintiffs or defen- them to one F for collection of interest, 
dants. 1938 O.W.N. 148=1938 Oudh 61. By means of forged endorsements in his 

See also 1936 Pat 2-74. Where in the case own favour, F pledged the debentures with 
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6. A of exchange'^' is an instrument in writing containing an uncon- 
of exchange.'' ditional order, signed by the maker, directing a cer- 
tain person to pay a certain sum of money only to, or 
to the order of, a certain person or to the bearer of the instrument. 


A promise or order to pay is not “conditional,’' within the meaning of 
this section and section 4, by reason of the time for payment of the amount or 
any instalment thereof being expressed to be on the lapse of a certain period 
after the occurrence of a specified event which, according to the ordinary ex- 
pectation of mankind, is certain to happen, although the time of its happening 
may be uncertain. 


the Alliance Bank, endorsing them over to 
that Bank as security for debts owing by 
him to the Bank. Subsequently, the Alliance 
Bank surrendered the debentures to the im* 
provement Trustees, who issued fresh de- 
bentures in the name of the Alliance Bank, 
the transaction being described in the pre- 
sent proceedings as a ^renewal' of the old 
debentures. Thereafter, the Alliance Bank, 
acting on F^s instructions, endorsed over 
the new debentures in favour of the pre- 
sent respondents, the Mercantile Bank, to 
whom F had transferred his Loan Account. 
In a suit by the appellants, claiming: as 
owners of these new debentures, delivery 
and transfer to them of these instruments 
by the respondents, the Mercantile Bank 
debentures were held to be promissory notes 
as defined in sec. 4 and so negotiable in- 
struments under sec. 13 of the Negotiable 
Instruments Act; it was also held tl at the 
new debentures issued by the Trustees in 
exchange for the old ones though called 
‘^renewals", were in form and substance new 
and independent obligations and constituted 
in effect new contracts; that the respondents, 
the Mercantile Bank, having no reason to 
believe that there was any defect in the 
title of the transferors, the Alliance Bank, 
were holders in due course against whom 
the appellants had no right of action, (24 

B. 65, Overr.) 58 LA. 433=56 B. 1=54 

C. L.J. 419=1932 P.O. 22=61 M.L.J. 837 
(P.C.). 

Seos. 4, 20 AND 78. — There is nothing in 
sec. 4 of the Act which in any way curtails 
the general authority conferred by sec. 20 
on the person to whom a stamped and sign- 
ed paper is delivered to convert it into a 
negotiable instrument payable to any speci- 
fied person; where the promissory note con- 
tains a promise to pay unconditionally the 
sum mentioned to a certain person signing 
a bill or a hand note in blank without the 
name of the payee is an authority to a hona 
fide holder to insert a name, the name of a 
third person and it is not open to the exe- 
cutant (defendant) in a suit on it by the 
payee to plead that the person to whom he 
handed it describing it as a hand note had 
no authority to insert the name of the payee 
mentioned in it. In view of sec. 78, defen- 
dant cannot plead that payments have been 
made to some one else, i.c., the person to 
whom he handed the si^ed paper, 19 Pat. 
404=21 Pat.L.T. 845=1940 P- 377. See also 
1932 Pat 624. 


Sec. 5. — ^An instrument is not taken out of 
the definition for the reason that the drawer 
and the drawee are the same persons. 9 P, 
717=127 I.C. 675=1930 P. 239. Although 
under sec. 5, where the drawer and the 
drawee are the same person, that person is 
not entitled to treat the instrument as a bill 
of exchange, still the holder of the bill may 
treat it as a bill of exchange. 9 P, 717. 
Where a document written on hundi paper 
was treated by the parties as hundi but it 
contained no promise to pay to the order of 
any person or to bearer, and the drawer and 
the drawee were the same person, held, that 
the document was a bond and fell within the 
purview of sec. 2 (5) (&) of the Stamp Act 
32 PXJ&, 753=1932 L. 22. A hundi paya- 
ble to bearer but not on demand does not 
contravene the provisions of sec. 25 of the 
Paper Currency Act 1927 A. 463=49 Ju 
45/. HunUi ms ’ffieientlv stamped is not ad- 
missible in evidence. 49 AIL 457; 40 C.W. 
N. 696=1936 0. 127, A hundi may be writ- 
ten in more papers than one; but the aggre- 
gate value of the stamp papers used .should 
represent the correct value of the stamp to 
which such hundi is liable. 23 O.W.N. 534 
=51 I.O. 88; 58 I.C. 313. A bill of ex- 
change may include a hundi, but not vice 
versa, 23 C.W.N. 534. See also 57 C. 695 
=3930 C. 697. 

Whether following abb Bills of Ex- 


change. — Shahjog Hundi — ^Nature of. See 
33 1.0. 247=22 C.L.J. 22; 19 C.W.N. 1326 
=33 I.C. 250; 50 B. 765 28 Bom,LJ?. 897 
=1926 B. 471; 1932 L. 312, It is not a biH 
of exchange. 1936 A.L.J. 246=58 A, 858 
=1936 A. 396. But it is a negotiable instru- 
ment independently of the provisions of 
thim Act, (Ihid,) Mate's receipt, see 41 0, 
670 (P.O.). Bank deposit receipt, 38 B. 618; 
Railway receipt, 38 B, 659, Deliveiy order, 
38 C. 127; *40 I.C. 86. Although there is no 
provision in the Negotiable Instruments Act 
specifically allowing post-dated cheques, there 
is nothing forbidding them, and the stcond 
paragraph of sec. 5 contemplates (as indeed 
it mnst) the making of a bill of exchange 
payable at a future date. ^ A post-dated ch^ 
quo is therefore a cheque in proper form and 
therefore a bill of exchange within the mean- 
ing of the Act on the day on which it is 
drawn. It becomes on the date it bears a 
bill of exchange payablle on demand and so 
a checiue. 46 C.W.N. 645=1942 Cal. 662 


203 I.O. 207. 

Secs. 5 and 17.— An instrument, called a 
"hundi" but in the form of a promissory 
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The sum payable may be '^certain’’ within the meaning of this section and 
section 4, although it includes future interest or is payable at an indicated rate 
of exchange, or is according to the course of exchange, and although the instru- 
ment provides that, on default of payment of an instalment, the balance unpaid 
shall become due. 

The person to whom it is clear that the direction is given or that payment 
is to be made may be a ''certain person’^, within the meaning of this section and 
section 4, although he is misnamed or designated by description only. 

6, A ‘'cheque’^ is a bill of exchange drawn on 

^'Cheque”. a specified banker and not expressed to be payable 

otherwise than on demand. 

7. The maker of a bill of exchange or cheque 


Drawer/’ ‘^Drawee.’’ is called the 
pay is called 


note, becomes a bill of exchange, on the ac- 
ceptance of a third party, though the bill is 
not addressed to him and he is not named 
as diawee, provided his acceptance is not 
inconsistent with the address. No party can 
be made liable as acceptor of a bill addressed 
to another but where no party is named in 
the address, the acceptor may be deemed, 
by his endorsement of acceptance, to have 
admitted himself to be the party addressed. 
57 C. 695=1^30 C. 697. 

Seo 6: PoST-DATFD CHBOUES are cheques 
and after the due dates may be sued upon as 
cheques. 52 0. 677=90 I.C, 59=1925 C. 
1Q07. Both under the Indian nind English 
law, a post-dated cheque is not invalid by 
reason only that it is post-dated, but tbe 
certification of such a cheque before it is due 
1$ invaUd. 71 124=48 C.W.K 810=57 

571=A.I.R. 1944 P..G. 58= (1944) 2 
275 (P.O.). A cheque is a bill of ex- 
change and as such it is negotiable. The 
mere fact that the date of payment of a che- 
que is postponed to a future date does not 
make the cheque payable "otherwise than on 
demand.” It is payable on demand after 
the due date. Therefore, a person who is 
holder in due course of a cheque without 
notice of any defect, is entitled to payment 
from the drawer, 1934 AL.J. 892=1934 A. 
695 (1), 

Seos. 6 AND 7 : Cheque — Acceptakcib — 
Practice. — ^In practice cheques are not ac- 
cepted, Acceptance is not necessary ^ to 
create a liability to pay as between the dra- 
wer and the drawee bank. The liability de- 
pends on the contractual relationship bet- 
ween the bank and the drawer, its customer. 
It would certainly require strong and nnmis- 
takeable words to amount to an acceptance 
of a cheque. 71 I.A 124=48 C.W,N. 810= 
57 L.W. 571=A.I.B. 1944 P.C. 58 =(1944) 2 
M.L.J. 275 (P.C.). 

The certification or marking of a cheque 
by the drawee bank as good for payment 
does not constitute acceptance within the 
meaning of the Neg. Inst. Act, or the Eng- 
lish B21 s of Exchange Act or the Common 
Xaw. In England and India, the making of 
a cheque has so far been only ju'^icislly re- 
cognised to impprt a promise or undertaking 
to pay as between banker and banker for the 


"drawer/* tbe person thereby directed 
the "drawee.** 

purpose of clearance. A cheque presented 
for clearance after clearing hours lUf-y be 
marked by the drawee bank as good for pay- 
ment and then be paid on the next day when 
clearing hnsiness is resumed. A party seek- 
ing to make the certifying bank liable as 
acceptor may pnt forward an alternative 
claim based on usage, or contract or estop- 
pel. If a claim based on contract is set up, 
the question arising for consideration is whe- 
ther the words used in the certification im- 
port a promise by the certifying bank to pay 
the amount of the cheque whether or not 
there are funds to meet it and if they dp, 
whether there is any privity of contract bet- 
ween the parties, and if there is, whether 
there is consideration for the promise as be- 
tween them. 71 LA, 124=48 C.W.N, 810= 
57 L.W. 571=A.I.E. 1944 P.C. 58= (1944) 
2 M.L.L 275 (P.C.). 

Sec. 7, — The definition of "drawer” m see. 
The maker of a promissory note cannot 
missory note can also be called a drawer, 
152 I.C. 1006=36 Cr.L.L 217=1935 L. 153, 
The makers of a promissory note cannot 
raise the plea that no consideration passed 
for the transfer of the note to third party. 
Where the transferee sues on the note, he is 
entitled to recover what is payable to the 
original promisee. 138 I.O. 876=1932 A, 
648, Oral acceptance of hundi is net suffi- 
cient. 1924 A 129. See also 51 I.C. 250= 
29 P.B. 1919. It does not make the so- 
called acceptor liable to the holder of the 
bill. 1930 L. 471. Mere writing of figures 
on the hnndi cannot amount to the signing 
of assent by the drawee unless it can be 
proved that it amounted to acceptance accor- 
ding to the mercantile usage of the locality. 
1930 L. 471, Although in the normal 
course a cheque is not accepted by the 
drawee banker, there is nothing in the ki*w 
‘that forbids him to accept it in which case 
he becomes liable to a holder in due course 
in the same way as any other acceptor. The 
certification of a cheque by the drawee bank 
is acceptance of the cheque within the mean- 
mg of the Act The si^ature gf a certify- 
ing banker is an acceptance. 1941 Cal. 372 
—199 I.C, 802. The certification or marking 
^f a cheque as "good’^ by the drawee bank 
is equivalent to acceptance and the bank will 
be liable to the holder of the cboqne aceqr- 
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When in the bill or in any indorsement thereon the name of any person is 

uj A jj gi^^en in addition to the drawee to be resorted to in 
“Drawee m case of need. ^ ^ “drawee in 

/ca&e of need . ’ ’ 

After the drawee of a bill has signed his assent upon the bill, or, if there 
'<Acc tor move parts thereof than one, upon one of such 
^ parts, and delivered the same, or given notice of sneh 

signing to the holder or to some person on his behalf, he is called the ‘ ^ acceptor. ’ ^ 
^[When a bill of exchange has been noted or protested for non-accep- 

“Acceptor for honour.” security,] and any person accepts 

it supra protest for honour of the drawer or of any 
^one of the indorsers, such person is called an ^‘acceptor for honour.’^ 

The person named in the instrument, to whom or to whose order the 
y, money is by the instrument directed to be paid, is 

called the ‘ ‘ payee 

8. The holder” of a promissory note, hill of exchange or cheque means 
<< Holder.'' person entitled in his own name to the posses- 

sion thereof and to receive or recover the amount 
due theieon from the parties thereto. 

Where the note, bill or cheque is lost or destroyed, its holder is the person 
so entitled at the time of such loss or destruction. 


LEG. REE. 

1 Substituted for ^ When acceptance is re- 
fused and the bill is protested foi non «ic 
ceptance,” by Act H of 1885, see. 2. 


^§^79 provided the nature of the makiiig 
or certifying and the accompanying circum- 
stances warrant it, 46 C.WJL 645=1942 
Cal. 562. As to what constitutes acc^tance 
of hundi, see 13 L. 31=1932 L. 274. 

Seo. 8: Scope and EPfEor op Section. — 
This section prevents a person suing on a 
negotiable instrument, who is not named as 
a payee nor entitled as endorsee or assignee. 
66 I.C, 259=1 L. 169=19 I.O. 88. 

iLLuSTATivE CASES. — ^An alleged l)€nefioial 
owner of a promissory note, whose name 
does not appear on the face of the instru- 
ment cannot sue on it. 29 I.O. 988=13 A 
JL-.j. 095j noi in a suit on tne n ^ t ^ 
ment to beneficial owner a good defence. 49 
A. 457=25 A.L.J. 402=1927 A. 463; 44 A. 
290=20 A.L.J. 126=1922 A 70. See aUo 
153 I.C. 944=1935 M. 181=68 M.L.J. 81 
(E.B.); 27 3Sr.L.R. 327=1932 N. 23: 12 L. 
W 532; 123 I.C. 395=1930 P. 318 As to 
principal suing on pronote in favour of 
agent, see 21 L.W. 696=90 1,0,1047=1925 
1130. It is not open to the defendant 
to plead that the payee is only a benamidar 
and therefore is not entitled to recover the 
amount due under it. 28 I,C. 501=1915 M. 
W.]Sr. 227. A suit on a negotiable instru- 
ment by one of the heirs of the promisee 
alone is not maintainable. 12 Ia.W. 532. See 
also 44 A 290=1922 A 70; 1930 R.^ 243. 
No one can maintain a suit on a promissory 
note except the holder thereof. The fact 
that the holder has been made a paity and 
has admitted that he is only the plaintiff's 
benamidar makes no difference. 1939 Pat. 
347; 1939 S. 144; 12 L,W. 532. See also 

C. C, M.— <491 


123 I.C. 395=1930 P. 313. It may be that 
the suit can be proceeded with, if it had 
Seen based on the consideration and not on 
the note. 35 O.W.N. 53=58 C. 752=1931 0. 
387. Benamidar is a holder within tlie mean- 
ing of sec.. 8 and is entitled to sue on pro- 
missory note. 1930 R. 243. In India benami 
transactions are recognised. The real owner 
can institute a suit on a promisso^ note exe- 
cuted in the name of his benamia.%r, if the 
benamidar, admits that he is the bmamidar 
for the real owner. 1930 P. 313. On a pro- 
note executed m the name of one of the ^an 
ners, a suit can be maintained by the part- 
nership itself. 105 I.C. 549=55 C. 551 = 
1928 0. 148. An insolvent can sue on a pro- 
note in his favour, if the OfScial Assignee- 
dDes not interfere and object. 19 I.O.. 88. A 
receiver appointed in a partition suit is enti- 
tled, when permitted by the Court, to mc*m 
tain a suit on a promissory note which forms 
part of the assets of the joint family. The 
leceiver can be said to be the holder of the 
promissory note under sec. 8. 41 C.W.N. 

697. 

Joint Hindu EamuiT. — member of a 
Hindu family, to whose share, on a partition 
a promissory note is allotted is entitled to 
sue on It without either an endorsemem isc 
the note or an asdgiment under se^. 130 of 
the T. P. Act. A suit by that member must 
be regarded as a suit on the original debt 
irrespective of the promissory note, 1937 
M.W.N. 134. Where a promissory note exe- 
cuted in favour of a Hindu joint family firm, 
is allotted at a subsequent partition to some 
of them, the latter can sue on the note im- 
pleading the other members of the family 
also as plaintiffs. The plaintiffs who eonsti-' 
tuted the firm are competent to sue on the 
note as holders of the instrument. The fact 
that there is no endorsement of the note in 
favour of the plaintiffs does not make the 
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9 . ^‘Holder in due course” means any person who for consideration 

, ,, became the possessor of a promissory note, bill of 

‘^Holdei 111 due course. i 

exchange or cheque if pavable to bearer, 


-suit ineompetent. 41 BomX.E. 219=1939 
Bom. 147. In the case o± a promissoij. note 
executed in the name of the manager of a 
Hindu joint family, the other coparceners 
are not "holders” of the instrument as defin- 
ed by see. 8 of the Act, and they cannot 
therefore sue on the note qua coparceners. 
The right of the holder to sue on the note is 
personal to him, and no other person can be 
said to have an interest in it merely by birth 
or by being a member of the coparcenary 
though the coparceners might sue to recover 
the debt apart from the promissory note. If 
the holder dies, a succession certificate may 
be granted to his heirs, and they may then 
recover upon the promissory no^e as his 
legal representatives, 40 Bom.L.B. 964= 
1938 Bom. 451. Hindu coparceners gorver- 
ned by the Mitakshara law, carrying on a 
joint family business, can institute in their 
individual names a suit to recover a debt on 
a promissory note obtained in the name of 
the family firm. The coparcena^ can be 
described as the holder of a promissory note 
made in its collective name or business name, 
%iid such an instrument is made in its 0 ^ 
name within the meaning of sec. 8. A suit 
on the note brought by all the adult copar- 
ceners who are capable in law of giving 
a satisfactory discharge, to recover the debt 
on the promissory note executed in their 
trade name is maintainable. (1940) 

Bom. 153=42 Bom.L.B. 248=1940 Bom. 
164. 

Secs. 8 and 78: Pbomissort note— Assig- 
MENT — Assignee's right to sue in his own 

NAME, WITHOUT ENDORSEMENT. — A prOmisSOry 

note is a written acknowledgment of debt 
with a promise to repay. It is s.lso a memo- 
randum of contract and evidence of a chose 
in action. Thus, it may be transferred by 
assignment, A promissory note is nlso a 
negotiable instrument transferable merely by 
endorsement and delivery. As such, it is 
clothed .with certain incidents intended to 
fac^tate the business of merchants. The 

Negotiable Instruments Act has not affected 
the transferability of a promissory note 
by assignment as a chose in action, apart 
from endorsement. 61 C. 425=38 C.W.N. 
465=1934 0. 549. See also 1935 O.W.N. 
295=10 Luck. 732=1935 264. Read 

ing secs. 8 and 78 together it is clear that 
the person to whom payment should be 
made in order to discharge the maker or 
acceptor from all liability under the instru- 
ment fs tite bolder” of the instrument or 
hi» aocfredited agent, such as a banker act- 
ing»%s*an agent for collection. The term 
''holder’^ does not include a person who 
tbou^ ippsaession of the instrument has 
not the tp recover the amount due 

theredn^ftmn parties thereto. The pso- 
penty er owneii^hip pfia ^promissory note 
indudin^ -tti© amount 

dxie thereon tlierefwe appears te be vested 


by statute onlj on the "holder” of the 
note. A plaintiff in a suit on a pro-note 
who though not the holder of the note can 
maintain the suit when the holder is a 
party to the suit and the plaintiff is able 
to give the drawer through the holder a 
valid discharge. But where the holder is 
not a party and the plaintiff is not in a 
position to secure the discharge of the 
defendants from all liability undei the 
pro note, the suit would not be maintainable, 
1946 A.W.R. (H.C.) 529=226 I.C. 358= 
1946 A.L.jr. 297. A payee named in a 
piomissory note is the only person who can 
mstitute a snit upon it, and it is not open 
to a defendant in that suit to plead that 
the payee is a mere benamidar. 1939 P.W. 
N. 178=1939 Pat. 347. See also 19 Pat. 
404=1940 Pat. 377. A person who is not 
the holder or endorsee of a promissory 
note but who only claims to be the sur 
viving coparcener of the holder of the 
note IS not entitled to sue on it. It would, 
however, be different if the suit is based 
on the debt itself. X.LX. (1939) Kar. 405 
=1939 Sind 144. 

Sec. 9. — Whether a promissory note paya- 
ble on demand does not become payable 
until a demand is actually made. 1923 L. 
638. See also 47 0. 861. But see 2 P.L. 
J. 451=40 I.C. 350. When a negotiable in- 
strument of any sort is .handed over by a 
debtor to his creditor in discharge of a 
pre-e?dsting debt the creditor becomes a 
holder in due course. 19 1,0. 789 (2) =15 
Bom.L.R. 333. 

"Holder in dub course”.— -Where in a 
partition a promissory note is simply alot 
ted to a person, but which note never comeb 
into his possession, and the note is pay 
able to a third person and not a bearer, 
the former person cannot be a holder in 
due course; that being so, he cannot make 
his assignees by a release deed holders iu 
due course. 122 1,0. 345=1930 M. 197. 
The right of the real owner is not affected 
by the Act, if his name be disclosed to the 
maker of the instrument and if the maker 
does not make any payment to the holder 
and get a discharge from him. 1930 S. 
4. No one can sue on a negotiable instru- 
ment as holder, unless he is named there- 
in as the payee, or unless he becomes en 
tided to it as endorsee or bearer. 122 I.O. 
345=1930 M. 197. Unless a person proves 
that he is a holder in due course within the 
nieaning of see. 9, he cannot have any 
higher or superior rights against the drawer 
than the intermediate holders- themselves 
would have, and the fact that the person 
knows of the defect of title of the inter 
mediate holders is enough to disentitle that 
person to the benefits of a holder in due 
course. 123 I.G, 596=1930 141. See 

also 1938 Mad. 699= (1938) 1 M.L.L 757. 
Where the defendant in a suit on a promis- 
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or the payee or indorsee thereof, if ^[payable to order,] before the 
amount mentioned in it became payable, and without having sufficient cause to 
believe that any defect existed in the title of the person from whom he derived 
his title. 

10. ‘ 'Payment in due course'' means payment in accordance with the appa- 

^‘Paymeni in due course.’’ instrument in good faith and with- 

out negligence to any person in possession thereof 
under circumstances which do not afford a reasonable ground for believing that 
he is not entitled to receive payment of the amount therein mentioned. 


LEG. EEP. 

1 Substituted for ^*payab le to or, to the 
order of a payee” by Act VUI of 1919. 

sory note admits that something is still due 
on the pro-note the plaintiff is entitled \.o 
recover the same whether he sues as "holder 
in due course” or on the footing that he 
is a holder, 1940 Rang. 170. Holder in 
due course — ^Indorsee from payee of pro- 
note prohibited from collecting by Court’s 
order, effect of. 46 M. 415=1923 M. 317 
(2) =44 M.L,J, 206. As to who is holder 
in due course, see also 14 I.O. 813; 1923 
L. 638. A promissory note payable on 
demand cannot be regarded as having 
matured on the date on which it comes into 
existence. The date of maturity would 
depend on the circumstances of each case. 
The test is to ascertain if a demand has 
been made and refused. 48 L.W. 480= 
1938 M. 911= (1938) 2 523. See 

also 1940 Rang. 170. If the payee of a 
promissory note executed by two persons 
agrees to hold one of them alone liable 
and relinquishes his claim as against the 
other executant, and assigns the note to 
another who takes the assignment with 
knowledge of this arrangement, the assig- 
nee has no better title than his assignor 
and he can therefore enforce the instru- 
ment only against one of the executants 
and not against both. The assignee is not 
a holder in due course. 47 L.W. 663= 
1938 M. 599= (1938) 1 M.L.J. 757. 
Solder of a stale cheque, whether holder 
in due course. See 50 A. 309=1928 A. 
68. Where no consideration exists either 
for the pro-note or for the transfer, the 
endorsee is not a holder in due course. 
9 I.C. 79=8 M.L.T. 463; 1940 Rang. 170. 
A person cannot sue upon a promissory note 
which has not been endorsed to him. 32 
I.C. 821=3 L.W. 171. A person holding 
a bill for collection with a Hen on the 
biU is a holder of the biU for consideration. 
49 B 270=87 I.C. 982=1925 B. 369. 

Cheque— Indorsee— Suit by — Presnmption 
of consideration — ^Holder in due 
80 I.C. 572=1924 P. 521. See also 194:0 
Rang. 170. Promissory note— Mmor 

payee — Endorsement by guardian not 
porting to be by guardian on manor s be- 
half— Right of endorsee to sne, 19 L.W. 
580=80 I.C. 567=1924 M. 617 Payments 
entered on back of pro-note, effect ot. ^ 
L.W. 34=35 I,C. 591. As to the effect of 


forged endorsements, see 30 Bom.L.R. 1210 
=1928 B. 407; 30 Bom.L.R. 1222=52 B. 
807=1928 B. 434 ; 30 Bom.L.R. 1225=52 
B. 810=1928 B. 436. 

^cs. 9 AND 13. — ^Improvement Trust — 
Debentures as negotiable instruments- - 
Porged endorsement — Effect — Subsequent 
endorsee obtaining substituted debentures — 
Holder in due course — Owner’s suit to le- 
cover substituted debentures — ^Maintainabi- 
Hty. See 52 B. 792=114 I.C. 383=1928 
B. 407. On appeal, see also 61 M.L.J. 857 
(P.C.); 52 B. 810=112 I.C. 824; 52 B. 
807. In the case of a promissory note 
which is payable on demand it does not be 
come payable until demand is made. Where 
the maker of a promissory note payable 
on demand pays the amount of the note 
to the payee before the latter makes any 
demand, and leaves the instrument in tne 
hands of the payee without insisting on its 
return or without obtaining from the 
payee a guarantee he acts at his own risk 
If the payee subsequently indorses the in- 
strument over to a third person who pay« 
value and has no knowledge of the pay- 
ment by the maker, the indorsee, as a 
holder in due course, is entitled to a decree 
for the amount in a suit against the makei 
XLB. (1940) Mad. 382=51 L.W, 69= 
1940 Mad. 631. 

Secs. 9, 50 and 59, — Scope — Promissory 
note payable on demand — ^Date of maturity 
— Test to decide — ^Notice of demand oy 
holder giving time for payment — ^Transfer 
to another before expiry 01 time — ^Trans- 
feree is holder in due course. 48 L.W. 480 
=1938 M. 911=(1938) 2 M.L.J. 523. The 
endorsee of an overdue bill or promissory 
note does not take it subject to claims aris 
ing out of collateral matters such as a 
set-off, and the endorsement of an overdue 
biU in order to defeat a prospective claim 
on a set-off would not amount to a fraud. 
The only circumstance in which the tranfe 
feree of an overdue biU would be fixed 
with Hability to allow a set-off in respect 
of a claim due from the transferor is the 
circumstance which would justify an infer- 
ence of an a^eement to set off by both 
parties of which the transferee has notice. 
54 L.W. 716=1941 M.W.H, 775=1942 'M 
30. 

Secs, 9 and 118 (^).— Where an endorsee 
of a promissory note payable on demand is 
not aware that the note has been discharge - 
ed or that any demand made for pay- 
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11. A promissory note, bill of exchange or cheque drawn or made in 
^ . British India, and made payable in, or drawn upon 

inland instrument. ^ resident in, British India, shaU be deemed 

to be an inland instrument. 


12. Any such instrument not so drawn, made 
Foreign instrument. or made payable shall be deemed to be a foreign ins- 
trument. 

13. ^[(1) A ''negotiable instrument’ means a promissory note, bill of ex- 

Negotiable' Instrument. change or cheque payable either to order or to 
bearer. 


LFG*. UBF. 

1 Substituted by Act Vm of 1919, sec. 
Z for original sub-sectioiL 


ment of the debt due thereunder, he must 
be deemed to be a ^‘holder in due course”, 
even if, as a matter of fact, the endorse- 
ment in his favour was made after such dis- 
charge or demand. He must he presumed 
to have had no knowledge of the discharge 
or demand, where there is no evidence as 
to his haviug had such knowledge. 44 
L.W. 456=1936 M. 879=71 MX.J. 473. 
See also 1940 Bang. 170. 

Secs. 11 and 12. — ^A bin drawn upon a 
resident in British India is an inland bill 
as defined in see. 13 of the Act, wherever 
it may have been drawn, in or out of Bri- 
tish India. 57 0. 730=1930 0. 692. 

Sec. 13. — ^The Act does^ not purport to 
deal with all kinds of negotiable instruments. 
'V^enever a question arises as to whether 
or not a document in an oriental language 
is a negotiable instrument, the point will 
have to be decided, not by looking to its 
definition in the Act, hut independently of 
its provisions. The Courts mil find out 
how such an instrument has been treated 
in the past, and if it appears that, accord- 
ing to usage or custom, such instruments 
have been treated as negotiable iastmments, 
then they will be treated as such. 58 A. 
856=1936 AX.J. 246=1936 A. 396. The 
amendment of the Negotiable Instruments 
Act contained in EspL to sec. 13 (l)^of 
the Act caxmot be read into the defi^tion 
of the bond as contained in sec. 2 (5) (h), 
Stamp Act, so as to make an instrument, 
which on the face of it is not payable to 
order, one payable to order by virtue of 
the said explanation and thus to take it 
out of the said definition. 168 I.C. 349 = 
1937 N. 61=I,L.E. 1937 N, 510. 

Negotiable Instrument. — ^Negotiable in- 
strumeiit---Test of — ^Transferable by deli- 
very — Bight of holder to sue pro-teMpore. 
46 0. 331=48 I.C. 966; 1923 L. 388. 

Ooveenment Promissory Note. — Whe- 
ther negotiable instruiffent. See 8 1.0. 

796=12 C.L.J. 470. Shah jog Eundi^ 
Incidents of. 58 1.0. 982=1 L. 429. See 
also 1923 M. 44=43 MXJ; 480 . 

What are Negotiable Instruments. — 
An instrument, in order to be negotiable 
must fulfil the following conditions: — (1) it 
must be in a form capable of being sued 
on by the holder thereof pro-tempore In his 


own name; (2) it must by the custom of 
trade be transferable like cash by delivery. 

A ^pahaunch’ is a writing merely chronicling 
the fact that a certain amount is received 
by the person signing it from another per- 
son. It is an oTd&ary receipt. Neither 
expressly nor impliedly does it create any 
obligation on the part of any one to pay 
the amount mentioned therein. It is neither 
a BiU of Exchange as defined by the Nego- 
tiable Instruments Act, nor a hundi, and is 
not negotiable. 32 SX.B, 640=1938 Sind 
24. A promissory note payable to a speci- 
fied person or order is a negotiable instru- 
ment and the transfer must be by an en- 
dorsement and delivery. A verbal assign- 
ment of such a note is not recognised by 
law. 55 1.0. 718=10 LJB.B. 96. But m 
Punjab, where the T. P. Act is not in force, 
an oral assignment of the note is valid. 
134 I.C. 121=1932 Ii. 30 (2). Shah Jog 
Sundis are negotiable instruments payable 
alternatively to one of several payees. 43 
M.L.jr. 480=16 L.W. 608=1923 M. 44. 
See also 58 I.C. 982=1 L. 429. A cheque 
from which the word q)earer' is struck out 
without substitution of the word ‘ordeF is 
not negotiable.^ 49 1.0. 388=21 BomuL.B. 
1. Shate certificate with blank transfer 
aeea enclosed is not negotiaole insciu- 
ment. 46 0. 331=48 1.0. 966, Where a 
hundi drawn in favour of payee 
or Dearer is endorsed by the payee to a 
named person, it ceases to be a beaiei auiiu.i 
and it can be paid only to the endorsee 
named. 27 Bom.L.B. 34=80 1.0. 11»= 

1921 S. 177. 

Dhanijoge Hundies payable to bearer are 

negotiable instruments, 1928 A, 549. They 
come under sec. 13— Holder, therefore, is 
entitled to benefit of sec. 22, 9 P. 717= 
127 I.C. 575=1930 P. 239, 

Endorsement. — A promissory note paya- 
ble to a particular person, is, in the absence 
of words prohibiting transfer or indicating 
an intention that it shall not be transferable, 
a negotiable instrument. Where such an' 
instrument is not signed on the hack either 
by the maker or by the holder, there is no 
endorsement. 76 I.C, 282=1925 S, 9. As 
to the effect of forged endorsement, see 
52 B. 792=30 Bom.L.B. 1210=1928 B. 
407; 30 Bom.L.B. 1222=52 B, 807=1928 
B. 434; 30 Bom.L.B. 1225=52 B. 810= 
1928 B. 438; 36 Bom,LJR. 929=1934 B. 
440. See also 1925 B. 173. 
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promissory note, bill of exchange or cheque is pay- 
navable tn a expressed to be so payable or which is expressed to be 

^ ^ leular person, and does not contain words prohibiting transfer 

or indicating an intention that it shall not be transferable . 8 e 

oiiio + cmation (it) . promisosry note, bill of exchange or cheque is pav- 
which IS expressed to be so payable or on which the only or last 
indorsement is an. indorsement in blank. 

-—Where a promissory note, bill of exchange or cheque, 
^ indorsement, is expressed to be payable to the order of a 

ofte or*"riifopS.]‘° “ to him 

\[(2) A negotiable instrument may be made payable to two or more 
payees jomtly or it may be made payable in the alternative to one of two, or 
one or some of several payees.] 

14. When a promissory note, bill of exchange or cheque is transferred to 

Negotiation. person, so as to constitute that person the holder 

thereof, the instrument is said to be negotiated. 

15. When the maker or holder of a negotiable instrument signs the same, 

Indorsement. Otherwise than as such maker, for the purpose of 

« negotiation, on the back or face thereof or on a slip 

T*nf thereto, or so signs for the same purpose a stamped paper 

en e o be completed as a negotiable instrument, he is said to indorse the 
same, and is called the ''indorser.^' 


LEO-. REF. 

1 Inserted by Act V of 1914, see. 2. 

Sec. 13 (1). — bill payable to a particn- 
lar person and not to bearer or order is 
nonetheless a negotiable instrument by vir- 
me of Expl. 1 to sec. 13. 9 P. 717=1930 

P. 239. 

Secs. 13 (1), Expl. and 48 : Promis- 
sory NOTE — bright op suit ON — ALLOTMENT 
OP NOTE IN PARTITION — BRIGHT OP ALLOTTEE 
TO SUE ON. — The payee of a promissory note 
IS the only person who can sue on it; a per- 
son claiming to be owner thereof cannot 
sue on it in the absence of an indorsement 
in his favour by the holder. A person to 
whose share a promissory note in another's 
name is allotted on a partition cannot sue 
on it in the absence of an endorsement in 
his_ favour by the person in whose name 
it is executed. The partition does not ope- 
rate as an assignment by operation of law. 
36 Bom.L.R. 807=1934 B. 356. 

Sec. 14. — ^A document is negotiable, if, 
by the custom of the money market, it is 
transferable like cash and the hona fide 
transferee obtains a good title although his 
transferor might have stolen it. A delivery 
order may or may not be negotiable; the 
question depends upon the conditions atta- 
ched to it and the usage of trade under 
which it issued. 40 I.C. 86. See also 38 
0. 127. 

Sec. 15. — ^For an exception to sec. 15 in 
the case of Government securities, see the 
Indian Securities Act, 1886 (Xni of 1886), 
sec. 6. Where an endorser gets another 
person to write his name for him, it is 
validly ^signed^ within the meaning of this 


section. 161 I.C. 528=1936 R. 27 (40 kf. 1171, 
Rel. on.) A negotiable instrument may be 
transferred otherwise than hy endorsement 
alone. It may be otherwise assigned, and 
tlpe assignee may sue in his own name, the 
only difference being that the assignee will 
have only the right, title and interest of 
the assignor while the indorsee will have 
all the rights of a holder in due course. 
51 I.C. 250. A promissory note can be 
transferred like any other chose in action. 
It can he effected by a deed without en- 
dorsement. 138 I.O. 262=35 L.W. 755= 
1933 M. 133 (1). A mere written ack- 
nowledgment of the receipt of money due 
under a pro-note signed by the payee, does 
not by itself amount to an indorsement 
within sec. 15. Nor does it amount to a 
transfer of an actionable claim under sec. 
130 of the T. P. Act in the absence of 
words of transfer. 59 I.C. 943=1921 M, 
122=39 M.L.J. 273. Whether a suit c«n 
be filed on an endorsement made by a 
stranger on the hack of a note, who does 
not satisfy the definition of an indorser 
see 45 I.O. 186. 

Promissory note in favour op person 
AS AGENT — ^Endorsement by principal.— 
Where upon a true eonstruction of a pro- 
missory note itself, it is plain that the 
payee’s name is mentioned therein as a 
payee in his capacity as agent of his firm 
and not in his personal capacity, the pro- 
prietor of that firm is really the true payee 
and can therefore endorse the promissory 
note under the provisions of sec. 15 of the 
Act. 1934 R. 289. See also 68 O.E.J. 
405=1939 CaL 256 (Pro-note in favour of 
managing agents of a bank). 
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[ (1) ] If tlie indorser signs his name only, the indorsement is said to be 
“in blank”, and if he adds a direction to pay the 
IMoTsement^ “in blank” amount mentioned in the instrument to, or to the 

3 specified person, the indorsement is said to 
inaorsee. full”, and the person so specified is called the 

“indorsee” of the instrument. 

^[(2) The provisions of this Act relating to a payee shall apply with the 
necessary modifications to an indorsee.] 

17 . Where an instrument may be construed either as a promissory note or 
bill of exchange, the holder may at his election treat 
Ambiguous instruments. either, and the instrument shal be thencefor- 

ward treated accordingly. 

18. If the amount undertaken or ordered to be 
mere amount is stated ig stated differently in figures and in words, the 

and stated in words shall be the amount under- 

taken or ordered to be paid. 

19. A promissory note or bill of exchange, in 

Ins+rnments payable on j^o time for payment is specified, and a cheque, 

demand. , , t j 

are payable on demand. 

20. Where one person signs and delivers to another a paper stamped in 

T , accordance with the law relating to negotiable instru- 

raents then in force in British India, and either whol- 
ly blank or having written thereon an incomplete 
negotiable instrument, he thereby gives prima facie authority to the holder 


LEG". REF. 

1 Inserted by Act V of 1914. 


^ Sec. 16. — an endorsement contains a 
direction to pay, though it may not con- 
tain actual words of direction, it contains 
a direction to pay within the meaning of 
the section. 19 I.O. 410=24 296. 

The words on the back of a promissory note 
which were relied on as an indorsement 
were 'Uteceived the amount from T. K. A. 
(Sd.) K.A., Proprietor, A.15T. Brothers”. 
Held, that these words did not constitute 
an indorsement within the meaning of sec. 
16 of the Negotiable Instruments Act, as 
there was no direction to pay the amount 
of the note to a specified person and as 
the alleged indorsement did not consist only 
of the signature of the indorsee’s name. 
Nor did the words constitute an assign- 
ment, because there were no words of as- 
signment nor did they convey an expres- 
sion of intention to transfer. 43 L.W. 
371=1936 M. 417=70 M.L.J. 467. As 
to endorsement, before pro-note becomes 
due, 566 33 M. 34=3 I.C. 428=19 MX.J. 
509. An endorsement while it transfers the 
property in the note to the endorsee as the 
new holder, does not operate as an assign- 
ment to the endorsee of the debt due by 
the maker to the original payee. 1934 M. 
360=67 M.L.J. 393. Where a person in 
whos^ favour a promissory note is executed 
make^ an endorsement to the effect that 
he* has i sold the promissory note for a cer- 
tain amoui^t to the person named by him 
and that he has no further interest left in 
it, the endorsement is a perfectly good 


one, although it does not bear the words 
that the person named will be entitled 
to realise the amount by bringing a suit 
against the maker. Sec. 16 of the Act does 
not lay down any specific form or worls 
which are necessary for an endorsement. 

10 Luck. 732=1935 O.W.3Sr. 295=1935 O. 
264. 

Sec. 16 {2),^8ee 50 B. 118=1926 B. 
262=28 Bom.Ii.R. 226. 

SEC. 17, — hundi is sometimes a pro- 
note and sometimes a bill of exchange. 58 
I.C. 313. The right of election given by 
see. 17 of the Negotiable Instruments Act 
to the holder of an instrument to treat 
it a promissory not or as a bill of exchange 

11 < 1 . promissory nore or as a biu oi 
advantage of and that benefit should not be 
taken away by anything contained in the 
Stamp Act. Sec. 17 should in effect be read 
as a proviso to sec. 6 of the Stamp Act. 
1932 M. 765=63 M.L.J. 548. Transfer of 
pro-note for collection — Burden of proof. 
See 39 L.W. 486=1934 M. 292. 

SEC. 18.-~8f66 1943 Nag. 99 I.L.R. 1943 
N. 149. 

Sec. 19. — A bill of exchange is payable 
on demand though the demand cannot be 
made on the day when the bill is drawn. 
45 I.C. 22=8 L.W. 501. A note which 
does not fix any date for payment is paya- 
ble on demand. (Ihid.) 

Sec. 20. — Sec. 20 gives general authority 
to a person to whom a stamped and signed 
paper is defivered to convert it into a nego- 
tiable instrument payable to any specified 
person; it is open to a person who reedves 
a Wank ineohare instrument to complete it 



s. 23] 


The. Negotiable Instruments Act (XXVI of 1881) 


3927 


thereof to make or complete, as the ease may be, upon it a negotiable instrument, 
for any amount specified therein and not exceeding the amount covered by the 
stamp. The person so signing shall be liable upon such instrument, in the 
capacity in which he signed the same, to any holder in due courae for such 
amount : provided that no person other than a holder in due course shall recover 
from the person delivering the instrument anything in excess of the amount 
intended by him to be paid thereunder. 

21. In a promissory note or bill of exchaiVge the expressions ^^at sight 
and ‘‘on presentment’’ mean on demand. The expres- 
At sight/' present- “after sight” means, in a promissory note, after 
ment, ‘After sag t. ' presentment for sight, and, in a bill of exchange, after 
acceptance, or noting for non-acceptance or protest for non-acceptance. 


. 22. The maturity of a promissory note or bill of 

atnnty . . exchange is the date at which it falls due . 

Every promissory note or bill of exchange which is not expressed to be 


Days of grace. 


payable on demand, at sight or on presentment is at 
maturity on the third day after the day on which it is 


expressed to he payable. 


23. In calculating the date at which a promissory note or bill of exchange, 
made payable a stated number of months after date 
Calculating maturity of sight, or after a certain event, is at maturity, 

period stated shall he held to terminate on the day 
afterdate or mght. corresponds with the day on 

which the instrument is dated, or presented for acceptance or sight, or noted 


in favour of any person besides himself. 
A hand note is a negotiable instrument, 
but if it is found as a fact that it was 
never negotiated, that would alter the posi 
tion. 1941 P.W.N. 563=1941 P. 504. See 
also 1930 Nag. 260, Sec. 20 does not 
apply to cheques as a cheque does not re- 
quire any stamp. Where therefore a blank 
cheque drawn by a person is dishonoured 
by the Bank, the “holder in due course" 
of such cheque cannot hold the drawer 
thereof H^ble for the amount stated tliere- 
in on the dishonour of such a cheque, in- 
asmuch as the cheque is unt au iTu*oh-re 
Stamped instrument. 40 P.L.R. 77=1937 
Lah. 816. The document, whose ^ stamp 
has not been crossed by the signature, 
might still come under sec. 20 if the stamp 
had been cancelled in accordance with sec. 
12 of the Stamp Act. 34 I.O. 315—38 A. 
430. The delivery of a hundi paper signed, 
blit left blank, cannot be taken to give 
prima facie authority to ^ make thereon a 
negotiable instrument outside the maxi- 
mum value covered by the stamp by attach- 
ing thereto other’ stamps. 54 X.O. 31 So 
long as the amount of a pro-note can ^be 
found out from the instrum^t itself with- 
out extraneous aid, the omission to state 
it in the body of the pro-note does not 
vitiate its character as such. 1923 E. 97. 
Though a payee can fill in a blank in an 
ineohate instrument and sue on it hn>iseit 
or endorse it to some one else, no decree 
'Can be passed on such a blank instrument 
if it does not contain the name of the 
payee. Such an instrument is not negotia- 


ble. 17 I.C. 916. See also 13 Pat.L.T. 506 
=1932 P. 324; 19 Pat. 404=21 P.L.T. S45 
=1940 Pat. 377 cited under sec. 4 supra. 

Secs. 20 and 118. — ^If the plaintiff sues 
on a promissory note, and the defendant 
admits, or has had proved against him eon- 
elusivelv his signature and/or his thumb 
impression on the promissory note, but the 
defendant asserts that he did not sign tli0 
promissory note in the condition in which it 
is filed, the burden of proof lies on the 
defendant to show that the promissory note 
was not. in its existing form at the time 
that he executed it. 1939 EangXJS. 397 
=1939 Bang. 334 (P.B.). 

Sec. 22. — The term “maturi^' ^ used in 
this section can have no application to a 
promissory note payable on demand. 1930 
M.W.N. 1232. Time of presenting hundi 
for payment. 39 A« 86=37 I.C. 656. Hundi 
— Contract dispensing with days of grace-— 
"Whether permissible. 23 I.C. 437—26 M. 
LJ. 494. The provision in sec. 22 giving 
three days of grace affects only^ instruments 
which are not written in an oriental langu- 
age. The instruments written in ori^tal 
languages will he governed by^ any local 
usage which may be proved in the ca^. 
Where it is admitted in the plaint that the 
hundi in question fell due on a cer^iin 
date in accordance with the local usage or 
custom, the operation of sec. 22 is exclud- 
ed, the three days of grace cannot bo added. 
186 I.C. 693=1940 Dah. 14. 

Sec. 23 . — See 49 I.O. 191. 
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for non-acceptance, or protested for non-acceptance, or the event happens, or, 
where the instrument is a bill of exchange made payable a stated number of 
months after sight and has been accepted for honour, with the day on which it 
was so accepted. If the month in which the period would terminate has no 
corresponding day, the period shall be held to terminate on the last day of such 
month . 

IllustTations . 

(а) A negotiable instrument, dated 29th January, 1878, is made payable at one montb. 
after date . The instrument is at maturity on the third day after the 28th February, 1878 . 

(б) A negotiable instrument, dated 30th August, 1878, is made payable three months 
after date- The instrument is at maturity on. the 3rd December, 1878. 

(c) A promissory note or bill of exchange, dated 31st August, 1878, is made paya- 
ble three months after date- The instrument is at maturity on the 3rd December, 1878. 

24. In calculating the date at which a promissory note or bill of exchange 
made payable a certain number of days after date or 
Caiiulating maturity of sight or after a certain event is at maturity, the 

the date or of presentment for acceptance or 
Sight, or of protest for non-acceptance, or on which 
the event happens, shall be excluded . 

25 . When the day on which a promissory note 
When day of maturity is or bill of exchange is at maturity is a public holiday, 
a holiday. the instrument shall be deemed to be due on the next 

preceding business day. 

' \ Explanation . — The expression ^‘public holiday’’ includes Sundays, New 
Year’s Day, Christmas Day: if either of such days falls on a Sunday, the next 
following Monday; Good Friday; and any other day declared by the ^[Central 
Government] by notification in the Official Gazette, to be a public holiday . 

CHAPTER III. 

Parties to Notes, Bills and Cheques. 

26. Every person capable of contracting, according to the law to which he 
is subject, may bind himself and oe bound by the 
Capacity to make, etc., pro- making, drawing, acceptance, indorsoment, Mhery 
missory notes etc. and negotiation of a promissory note, lull of exchange 

or cheque. 

LEG. BEP. signed by him alone — ^Liability of 

iThe powers of a Local Govemmeiit family members on the note and on 

under this explanation have been deleg fbe original debt. 88 I.C. 1025=41 C.L. 
to the Commissioner in Sind by the Got- J 535. =1925 C. 1135. When the mana- 

emment of Bombay under sec. 2 of Act ger of a joint Hindu family incurs a debt 

V of 1868, see Bombay Gazette, 1903, Pt. and gives a promissory note therefor, the 

p, 449. creditor may sue him upon the note and 

i Substituted by A.O., 1937, for Local make him personally liable, but he cannot 

Government’’. make the other members of the family liable 

' by suing on the note. 32 Bom.L.B. 1035 

Secs. 26 AND 27.— Hundi signed by manag- =1930 B. 424. See also 52 B. 640=1928 
ing proprietor of firm— Personal liability. See B. 516. A minor can draw a bill or issue 
30 Bom.L.B. 1300=:52 B. 640=1928 B. ^ cheque on the banker. A minor is not in- 
516. Promissory Note executed by two out competent to be a payee. 40 M. 308=31 

of three partners— Executants merely sign- m.L.J. 575 (F.B.); 41 M. 815=35 M.L. 

ing their names— Liability of the firm other- J. 90. A person is not precluded under S. 

wise disclosed in the note— Partners not 120 of the Act from denying the vaUdity of 

joining in the execution are also liable. 1928 the note on the ground that he was a minor 
M. 1196=55 M.L.J. 574. A negotiable on the date of the note, as the specific pro- 
instrument drawn by a manager of a Hindu vision in s. 120 is subject to the general 

joint family is binding on other members rule enacted in S. 26. 117 I.C. 133 (M.). 

provided it was made for family purposes. ’ Secs. 26, 27 and 28: Action on promis- 
44 A. 393=1922 A. 116. Promissory note sort note — ^Liability of undisclosed prin- 
exeeuted by karta of a joint Hindu family cipals.— In an action on a promissory note 
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A minor may draw, indorse, de'iver and nego- 
tiate such instrument so as to bind all parties except 
himself. 

Nothing herein contained shall be deemed to empower a corporation to 
make, indorse or accept such instruments except in cases in which, under the 
law for the time being in force, they are so empowered. 

27 . Every person capable of binding himself or of being bound, as men- 
Agency. tioned in section 26 , may so bind Liriself or be bound 

by a duly authorized agent acting in Lis name 

A general authority to transact business and to receive and discharge 
debts does not confer upon an agent the power of accepting or indorsing bills 
of exchange so as to bind his principal. 

An authority to draw bills of exchange does not of itself import an 
authority to indorse. 


against a person whose name properly ap- 
pears as party to the instrument, it is not 
open either hy way of claim or defence to 
show that the signatory was in reality act- 
ing for an undisclosed principal. The sec- 
tions of the Contract Act relating to the 
liability of an undisclosed principal do not 
override Ss. 26 to 28 of the Negotiable In- 
struments Act. 32 L.W. 551=1934 M. 
327i=66 M.L.J. 671. An objection by an 
endorser of a negotiable instrument that the 
signature of the endorser does not appear on 
face of the negotiable instrument, as it is 
signed by his agent without any mention 
being made that he is acting on behalf of 
Ms prineipal, cannot be upheld, when on a 
fair interpretation of the document, the 
name of the person liable is disclosed and 
the evidence shows that the agent signed 
the negotiable!, instrument under the implied 
directions and with the explicit knowledge of 
Ms prineipal. 187 I.O. 650=1939 liah. 
225. Promissory note by guardian of minor — 
Note not disclosing borrowing on behalf of 
minor — ^Debt incurred for purposes binding 
on minor — ^Liability of latter’s estate. See 
50 L.W. 374. 

Sec. 27. — ^Where a partner of a firm ex- 
ecutes a promissory note in his individual 
capacity and not on behalf of the firm, the 
executant alone is liable under the note. 142 
I.C. 837=35 Bom.L.R. 68=1933 B. 101, 
Under S . 27, a promissory note executed by 
a partner of a firm can bind the firm only 
if it is executed by the partner in the 
name of the firm. It is sufficient that it 
Is done in any other manner ex- 
pressing or implying an intention 

to bind the firm, which, under 
the Partnership Act, would otherwise he suffi- 
cient to bind the firm. S. 22 of the Part- 
nership Act must yield to the special pro- 
visions of the Negotiable Instruments Act. 
Though it is not necessary that the note 
should be signed by the partner in the 
name of the firm, the name of the firm ajs the 
party liable on the note should be suffi- 
ciently disclosed. Neither a recital that the 
borrowing is for the purpose of the firm 
G. G. M. — 492 


nor the description of the executant in the 
preamble as a partner of the firm can be 
regarded as sufficient to make the firm liable. 

56 L.W. 366=1945 M.W.N. 449=A.I.R. 
1945 Mad. 439= (1945) 2 M.L.J. 113. The 
name of a person or firm to be charged upon 
a negotiable instrument must be clearly 
stated on the face or the back of the instru- 
ment, so that the responsibility is made plain 
and can be instantly recognised. The mere 
fact that the name is disclosed in ^‘some 
way” is not sufficient. Consequently, the 
mere fact that a person executes a promis- 
sory note describing bimself as the proprie- 
tor of a firm or writes on a newspaper with 
the name and description of a firm printed 
on it, cannot be held to be sufficient to hold 
the firm liable on the promissory note 15 
Lah. 901=35 P.L.E. 590=1934 L. 815. 
Where the intention is to make a firm liable 
it is not necessary that the name of the firm 
should be written immediately above the 
signature of the person signing instrument. 

A hundi purported to come from a firm; 
on the instrument were words purporting to 
show the drawer as the firm. After giving 
compliments of the firm it proceeded 
further we have drawn on you one receipt 
for Es . 1,000 . ’ ’ The signature of the part- 
ner of the firm who signed the hnndi was 
preceded by the word ^'dustkhat”. Weld, 
that the prefixing of ”dustkhat” to the 
signature denoted that the person incurred 
no personal liability on the instrument- It 
was the firm which was to be liable on the 
instrument and not the partner. 1930 S. 4. 
The effect of S. 27 is that the principal can 
only be made liable through his agent on a 
negotiable instrument, when the agent acts 
in Ms principal’s name, that is, when he 
signs as agent and that an undisclosed prin- 
cipal cannot be sued on a negotiable instru- 
ment 118 I C. 673=1929 N. 274. See 
also 144 I.C. 866=-1933 E. 131. Promis- 
sory note signed by managing agent of com- 
pany — ^Articles of Association not permit- 
ting agent to sign — Company whether liable. 
^ See 1930 A.L.J. 1052. See also 171 I 0. 
412=1938 Lah. 41 (general authority to 
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transact business of a firm does not include 
power to execute promissory note on bebaJf 
of firm) . Suit based on a promissory note 
executed by manager of joint Hindu family, 
if maintainable against other members of the 
joint family. See 144 I.C. 411=29 N li. 

K. .132=1933 N. 160; 1933 Lah. 494. See 
also 1925 C. 1153=41 O.L.J. 535; 1928 
Lah. 722; 46 C. 663=36 M.L.J. 429 (P. 
C.). An indorsee of a promissory note exe- 
cuted by the managing member of a Hindu 
joint family is limited to Ms remedy on 
the note, unless the indorsement is so word- 
ed as to transfer the debt as well and the 
stamp law is complied with, and, therefore, 
in the case of an ordinary indorsement the 
Indorsee cannot sue the non-executant co- 
parceners on the ground of their liability 
under the Hindu Law. I.L.H. (1938) 
Mad. 568=47 L.W. 309=1938 Mad. 377= 
(1938) 1 M.L.J. 378 (F.B,). See also 
20 Pat.L.T. 321=1939 P.W.N. 305=1939 
Pat. 490. Where the original debt was 
borrowed by the defendant for the benefit 
of the family and a pronote executed for it 
and it is renewed by the execution of a fresh 
pronote hy the elder brother of the defen- 
dant and a suit is brought on it against 
the defendant after the death of the execu- 
tant, S. 27 of the Act can have no appli- 
cfition and the rlefendant would be liable 
on the new pronote. 1941 O.W.N. 1132 
=1941 O.A. 827=17 Luck. 226=1942 
Oudh 161. 

Secs. 27 and 28: Application op. — S. 28 
applies both to instruments in English as 
well as in vernacular, 14 M.L T. 502=21 
T C. 650. The principle of S. 28 applies 
also to the case of a payee. 40 I.C. 347= 
.5 L W. 721. S. 28 does not apply where 
the suit is brought not on the pronote but 
on the consideration. In such a case the 
suit can be maintained against the princi- 
pal as well. 27 N.L.R. 324;; 1936 O. 
W.N. 1008=165 I.C. 578 (2)=1937 O. 65 
(Case of execution by servant) . When de- 
ciding whether the maker of a promissory 
note has executed it as the agent or the 
representative of another, the Court cannot 
^ook beyond the instrument. In India, where 
a person executing an instrument in an 
Indian language, after giving his own des- 
erijition, adds that he is the agent of another, 
it means that he is acting as the other’s 
agent in the matter of the execution of the 
document, and it is suf6cient to exclude Ms 
personar responsibility. I.L.R. “(1941) 
Mnd. 513=1941 Mad. 417=(1941) 1 M. 

L. J. 441 (P.B.). 

iLLtrSTBATIVE CASES. — ‘^Agont” in Ss. 27 
and 28 means the agent of a person capable 
of contracting within the meaning of S . 
25;, and where the agent is not liable the 
principal is. 41 Mad. 815=35 M.L.J. 
96 ; 40 M . rI3l71 . ' Liability of partners eie- 


cuting promissory note as principals. See 
4 R. 551. In a promissory note, the name 
of a person or firm to he charged should 
be clearly stated so that the responsibility 
is made plain and the name can he instantly 
recognised. [46 C. 663 (P.O ), Rel. on.] 
138 I.C. 168=15 H.L.J. 5; 1933 R. 131. 
A promissory note ran as follows: ^‘On de- 
mand I the undersigned promise to pay B 
or order the sum of Rupees with in- 

terest.” The note was signed by the exe- 
cutant and thereafter he was described as 
agent and attorney of another. Held, that 
the executant was personally liable and the 
words as agent and attorney were merely 
descriptive. 37 C.W.N. 296. So also in 
the case of ^^a common manager” under 
the Bengal Tenancy Act. 40 O.W.N. 92= 
164 I.C. 728. Hundi signed by the manag- 
ing proprietor of firm — Personal liability. 
See 52 Bom. 640=1928 Bom. 516=30 Bom. 
L.R. 1300. See also 70 O.L.J. 307=1940 
Cal. 177 (Executant signing Mmself as 
director of company; 43 C.W.N. 399 (un- 
disclosed principal — Suit on original consi 
deration) . In order to make a person 
liable as principal on a hundi executed bv 
his agent, it is not sufficient that the name 
is disclosed in such a way that on any fair 
interpretation of the instrument Ms name 
is the name of the person really liable. 46 
C. 663=36 M.L.J. 429 (P.C.). See also 
92 I.C. 94=1926 0. 248. In an action on 
a bill of exchange or promissory note against 
a person whose name properly appears as 
party to the instrument, it is not open by 
way of claim or defence ho show that the 
signatory was in reality acting for an nn- 
disclosed principal. 46 Cal. 663. Agent of 
Natukottai Chetty — Signature with vilasam 
of principal — Liability of agent excluded . 
51 I.C. 386=8 L.W. 622; 43 C.W.K. 
399 (undisclosed principal) . See also 1933 
A. 407. Where the body of a promissory 
note executed by a trustee of a temple binds 
the executant and not the temple, the mere 
fact that the executant is described at the 
beginning of the note and after the signa- 
ture as ‘^adalthedar” or trustee, would not 
be a sufficient ground for excluding the liabi- 
lity of the maker on the note. It is clearly 
impossible to go outside the note to find out 
whether the maker intended to pledge Ms 
credit or intended to find the temple. 55 
L,W. 258=1942 M. 468=(1942 1 M.L J. 
535. Temple manager — ^Promissory note by 
— Suit on — ^Liability of temple. See (1941) 
2 M.L.J. 568. Where a promissory note 
is executed by the mahant of a Math, des- 
cribing himself as mahant but not as a 
shebait or any kind of agent of the deity of 
the Math, and there is nothing on the face 
of the note to suggest that he is eontra- 
eting in sneh a way as to bind the deity, 
the deity cannot be made liable in a suit 
on the promissory note and only the exe- 
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28. An agent who signs his name to a promissory note, bill of exchange or 

liabUity of agent signing. without indicating thereon that he signs as 

agent, or that he does not intend thereby to ineir 
personal responsibility, is liable personally on the instrument, except to those 
who induced him to sign upon the belief that the principal only would be held 
liable. 


cutant can be held liable. 8 Cut.L.T, 10 
=1942 Pat. 337 (2). Hundi— Effect of 
signing as munim. See 75 I.G. 609=1923 
All. 407. In a suit on primossory note exe- 
cuted by a trustee or an executor, who does 
not however sign as trustee or executor, 
there can only be a personal decree against 
the executant, or, if the executatnt is dead, 
against his or her legal heirs dnd there can- 
not be a decree against the trust estate or 
the testator ^s heirs. 33 M.L.J. 631=43 
I.C. 760. See also 41 Mad. 815=35 M. 

L. J. 90. Promissory note executed and 
signed by the guardian — ^Money spent for 
purposes binding on minor — ^Minor’s estate, 
if liable 39 Mad, 91.5=30 I.C. 574; 1926 
Mad. 390=92 I.C. 805=50 M.L.J. 125. 
See also 64 I.C. 742. Where the maker of 
a note describes himself as agent in the 
body of the pronote, but his promise to pay 
as well as his signature were unqualified by 
any reference to his alleged princl 
pal ho could not evade his personal liability. 
38 Mad. 482=25 M.L.J. 425; 28 I.C. 
92; 2 L.W. ^88; 39 Mad. 915=30 I.C, 
574. Pronote by manager of Hindu joint 
family — Suit against other members — ^Main- 
tainability. 1933 L. 494; 1933 P. 263; 
1933 N. 160; 1939 Pat. 490; I.L.E. 
(1928) Mad. 568=(1938) 1 M.L.J. 378= 
1938 Mad. 377 (F.B.); 1937 Mad. 437 
(Karnavan of Malabar Tarwad) ; (1937) 1 

M. L.J. 224. Pronote — ^Description in the 
body and signature of executant as chair- 
man of Co-operative Society — ^No exclusion 
of personal liability. 34 Bom.L.E. 1327 
!=1932 Bom. 607. Pronote by guardian de 
facto — ^Test to find whether this same was 
executed in his personal capacity or only as 
guardian. 1927 M. 1018=53 M.L.J. 814; 
1926 M. 390=50 M.L.J. 125. Note-si^ed 
by member of joint family firm— Liability 
of firm. See 10 E. 257=139 T.C. 460= 
1932 E. 97; 1936 IST. 252. 

Secs. 27, 28 and 50. — ^An endorsee of a 
promissory note executed by the manager 
of a Hindu joint family cannot sue the other 
members of the family on the debt and re- 
cover the debt from their shares in the 
family properties. But if the promissory 
note is got back by a re-endorsement from 
the third party to whom it was . endorsed, 
the creditor can file a suit on the original 
cause of action and there can bte no objec- 
tion to his filing a suit against the other 
members of the family seeking to make 
their shares of the family property liable 
for the debt. There is no distinction be- 
•tween^ a case where the promissory note 


itself is re-endorsed to the original creditor 
and a case where, after decree in a suit by 
the endorsee, the decree is transferred to the 
original creditor. (1945) M.W.N. 7=1945 
Mad. 129=(1945) 1 M.L.J. 165. 

Sec. 28 : Scope of. — This section is an 
exception to S. 230 of the Contract Act as 
regards the liability of agent. 18 Pat.Ij, 
T. 337=1937 P.W.N. 344=1937 Pat. 
428. Where a person executing a promis- 
sory note alleges that he executed it on 
behalf of a firm of which he is a partner, 
unless the responsibility of the firm is made 
plain and can instantly be recognised as the 
instrument passes from hand to hand, ordi- 
narily the person signing alone will be liable. 
1936 3Sr. 252. Where a promissory note is 
executed by a servant for a loan advanced 
to his master, and the name of the master 
does not apear as a party on the face of 
the promissory note, the master cannot be 
held liable under the instrument. 12 Luck, 
472=1936 O.W.N. 1008=1937 O. 65. The 
essence of a tripartite arrangement between 
a third person, promisor not an agent of the 
third person, and promisee, was to conceal 
third person ’s indebtedness from the pro- 
misee and to make him believe that the pro- 
misor was the debtor. The promisor lent 
himself to the scheme fully understanding 
that its object was the deception of the 
promisee. Held, that the promisor was not 
induced by the promisee to believe that he 
would not be held liable upon his promis- 
sory note within the meaning of S. 28. 
57 I. A. 1=34 C.W.H. 145=1929 P.C. 
297. 

Peomissort note bt Mahant.— Where a 
promissory note is executed by the mahant 
of a Math, describing himself as mahant 
but not as a shebait or any kind of agent 
of the deity of the Math, and there is 
nothing on the face of the note to suggest 
that he is contracting in such a way as to 
bind the deity, the deity cannot be made 
liable. In a suit on the promissory note 
only the executant can be held liable. 23 
Pat.L.T. 665=1942 Pat. 337 (2). Where 
trustees or managers of temples or other 
charities borrow money on promissory notes 
under personal liability, neither S. 28 nor 
the principle underlying it can have any ap- 
plication. Hence a person making a note 
as trustee of a temole or other charity can- 
not claim the benefit of S. 28 "las he cannot 
be said to be acting on behalf of a person 
capable of being bound by the uudertaking 
or promise to pay. (1942) M.W.N 68^^ 
=55 L.W. 819^(1942) 2 M.L J. 742= 
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29 . A legal representative of a deceased person who signs his name to a 
promissory note, bill of exchange or cheque is liable 
Liability of legal repre- personally thereon unless he expressly dmits his liabi- 
seatative signing, extent of the assets received by him as such* 

SO. The drawer of a bill or exchange or cheque is bound, in ease of dis- 
. honour by the drawee or acceptor thereof, to com- 

la y 0 rawer. pensate the holder, provided due notice of dishonour 
has been given to, or received by, the drawer as hereinafter provided. 

31. The drawee of a cheque having sufficient funds of the drawer in his 
. , . hands properly applicable to the pa3unenl of such 

liability of drawee of must pay the cheque when duly required so to 

® do, and, in default of such payment, must compensate 

the drawer for any loss or damage caused by such default. 


1943 Mad. 247. Where a promissory note 
is signed by a person and under it is written 
* managing partner’ of a particular firm the 
latter words are merely descriptive of the 
signatory and are not indicative of the fact 
that he was acting on behalf of the firm 

1944 A.W.R. (C.C.) 182=1944 O.W.hT. 
269=1944 O.A. (O.C.) 182=1944 Oudh 
273=20 Luck. 1. 

Hindu Minors — ^Pronote by mother as 

GUARDIAN — ^No DESCRIPTION AS GUARDIAN IN 
SIGNATURE. — ^Plaintiff instituted a suit on a 
promissory note executed to him by the 
mother and guardian of two Hindu minors. 
The note wMch was in renewal of a prior 
note by her (which itself was in renewal of 
an earlier one executed by the faJbher of 
the minors) described the minors in the body 
of the note ^ ‘ as represented by their mother 
and guardian ” but she signed the note with* 
out any such description attached to her 
name. Seld, that the intention of the maker, 
the debt being one incurred by the father 
originally, was to exclude her own personal 
liability and to make the wards liable; that 
the liability of the minors under the Hindu 
Law was not affected by the mere fact that 
the promissory note evidencing the debt was 
by a guardian; and the palintiff was en- 
titled to a decree against the minors. 58 
Mad. 73.5=1935 Mad. 447=68 M.L.J. 
540 (F.B.). 

Promissory note — ^Executant signing 

HIS OWN NAME AND ALSO SIGNING AS GUAR- 
DIAN — ^Personal liability. — The material 
part of the promissory note was as follows: 
'‘The balance is Bs. four hundred. This 
sum of rupees four hundred we have agreed 
to pay you and so we owe you. On demand 
we promise to pay you or your order this 
sum with interest thereon at one anna per 
mensem and get this returned. To this 
effect is the promissory note executed with 
our consent and in the handwriting of 
T.Y.S. the guardian. ” Then defendant 2 
(T.V.S.) signed his name alone across the 
stamp and again below the stamp as guar- 
dian for minors. Seld, that the guar- 
dian also made himself personally liable- 


154 I.C. 582=1935 M. 160. See also 1936 
M. 417=70 M.L.J. 467 (case of prmeipal 
and agent). See also 18 Pat.L.T. 337; 
1936 M. 984—71 M.L.J*. 738 (case of 
partnership) . 

Secs. 28 and 29. — ^Difference between Ss. 
28 and 29. See 1926 M. 390=50 M L.J 
125. 

Sec. 29. — ^Executor — Guardian — ^Pronote by 
— ^Personal liability under it when ex- 
cluded — ^Note for debt binding on estate or 
minor’s estate if decisive. 85 I.C 457— 
1925 M. 371=47 M.L.J. 765. As to what 
constitutes "express limitation of liability,” 
see 146 I.C. 979=35 Bom.L.B. 969=1933 
Bom. 444 See also 47 M.L.J. 765. 

Sec. 30.— 11 Lab. 34. See 116 1. 0. 887 
=1929 Lah. 577; 18 M.L.J. 216. (See 
also note under S. 64 infra.) The drawer 
of the bill of exchange is liable as surety till 
the acceptor pays the balance after bis set 
off. 35 I.C. 628=18 Bom.L.B. 689. The 
drawer of a hundi is not liable if due notice 
of dishonour is not given. 13 I C 255. 
The drawer of a bill of exchange or cheque 
cannot set up a collateral agreement as a 
defence to a claim under S. 30. See 30 
I.C. 35=9 S.L.B. 32. Liability of a 
drawer of a bill of exchange to reimburse 
holder for value on dishonour by acceptor. 
.54 I. A. 317=1927 P.C. 195=53 M.L.J. 
42 (P.C.). Effect of D-A draft (docu- 
ments against acceptance). 53 M.L.J. 42 
(P.C.). 

Secs. 30, 37 and 38. — ^The drawer of 
hundi is not a surety for acceptance^beeaiise 
the drawee does not become liable until he 
accepts. It follows that there is no princi- 
pal for whom the drawer can stand surety. 
Therefore when there is no acceptance lie 
liability of the drawer is as principal debtor 
under an implied contract of indemnity. His 
undertaking is conditional only and his liabi- 
lity does not arise unless the instrument is 
dishonoured, either by non-acceptance or by 
non-payment. 182 I.C. 842=1938 Nag. 
262* 

Sec. 31 : Liability op Drawee. — ^A drawee 
is nol liable as such on a hundi till he has^ 
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32 . In the absence of a contract to the contrary, the maker of a promissory 
Liability of maker of acceptor before maturity of a bill of ez- 

note and acceptor of bill, change are bound to pay the amount thereof at 

maturity according to the apparent tenor of the note 
or acceptance respectively, and the acceptor of a bill of exchange at or after 
maturity is bound to pay the amount thereof to the holder on demand. 

In default of such payment as aforesaid, such maker or acceptor is bound 
to compensate any party to the note or bill for any loss or damage sustained by 
him and caused by such default. 

33. No person except the dra^vee of a bill of 
Only drawee can be ae- exchange, or all or some of several drawees, or a per- 
ceptor except in need or for son named therein as a drawee in ea^se of need, or an 
honour. acceptor for honour, can bind himself by an 

acceptance. 

34. Where there are several drawees of a bill of exchange who are not 
partners, each of them can accept it for himself, but 
Acceptance by several them can accept it for another without 

drawees not partners. authority. 


35. In the absence of a contract to the contrary, whoever indorses and 
, . ... delivers a negotiable instrument before maturity, 

na 11 y o in orser. without, in such indorsement expressly excluding or 

making conditional his own liability, is bound thereby to every subsequent 
holder in ease of dishonour by the drawee, acceptor or maker to compensate 
such holder for any loss or damage caused to him by such dishonour, provided 
due notice of dishonour has been given to, or received by, such indorser 
as hereinafter provided. 

Every indorser after dishonour is liable upon an instrument payable 
on demand. 


accpted the same. The burden of proof is 
therefore on the holder to show that drawee 
had accepted the liability to pay the hundis 
on behalf of his firm. 122 I.C. 406=1930 
A. 106. 

Sec. 32. — ^Liability of maker and acceptor 
—Burden of proof. 36 I.C. 996, Pronote 
executed in the absence and without the 
knowledge of the payee to help a friend of 
the maker to raise money on it — ^money 
is subsequently advanced on such instrument 
to a third party: it must be deemed to have 
been executed for consideration. 36 T.O. 
996. Bills of exchange — ^Acceptance before 
war — Government proclamation allowing 
British subject to obtain goods in enemy 
steamer in neutral port — ^Effect of. 41 B. 
566=37 I.C. 258. See also 34 P.L.B. 
645. The fact that the maker of a pro- 
note is a partner of the payee is no defence 
to a suit on the note unless the instrument 
is treated as an escrow or a nullity. 49 I. 
C. 391. Seller and buyer — ^Endorsement of 
bills through bank — ^Right as endorsee super- 
seding right as seller. See 1932 A.L.J. 
1055=1933 All. 74. 

Sec. 33. — Where a person against whom a 
bill of exchange is drawh by name accepts 
the bill for or on behalf of a corporaiton, 
■^of which he is a member, there is no valid 
acceptance of the bill. 27 Bom.L.R. 283 


=87 I.C. 485=1925 B. 252. On this sec- 
tion, see also 16 I.C. 769. Endorser is 
liable as a surety for the maker, hut he is 
also, in the absence of a contract to the 
contrary, liable as principal to his endorsee, 
17 I.C. 951. The fact of the biU of ex- 
change having been dishonoured and of its 
iutimation to the endorser must be proved 
before the endorser is made liable. 18 A.L. 
J. 981=59 I.C. 675. 

Sec. 35. — The section does not apply to a 
promissory note payable on demand. The 
last paragraph does not mean that the in- 
dorser is liable even without a notice of dis- 
honour since that would conflict with S. 
93 . It only means that after dishonour, the 
indorser is liable as upon an instrument pay- 
able on demand, that liability is akin to 
that of the maker but the liahlity is subject 
to the condition fixed in the proviso embodied 
in the first part of the section. 1930 M. 
W.N. 1232=1931 M. 113. The rule is 
subject to any ‘contract to the contrary, by 
which although the indorsement is ex facie 
unrestricted, the indorser as between himself 
and the indorsee, by agreement either ex- 
press or to be inferred from the nature of 
*transaction, excluded his personal liabi- 
lity. 1933 M. 61=36 L.W. 777=63 M.L. 
J. 880. Where a person who is entrusted 
with moneys by another for being invested 
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36. Every prior party to a negotiable instru- 

Liability or prior parties jj^ent is liable thereon to a holder in due course until 
to holder m due course, 4.1, - j. j. * t 

the instrument is duly satisfied, 

37. Tfie maker of a promissory note or cheque, the drawer of a bill of 
exchange until acceptance, and the acceptor are, in 
Maker, drawer and aeeep- absence of a contract to the contrary, respectively 
toi piuxeipa . liable thereon as principal debtors, and the other 

parties thereto are liable thereon as sureties for the maker, drawer or acceptor, 
as the ease may be. 


Prior party a principal in 
lespeet of each subsequent 
party. ' 


38. As between the parties so liable as sureties, 
each prior party is, in the absence of a contract to the 
contrary, also liable thereon as a principal debtor in 
respect of each subsequent party. 


on the security of immovable property, lends 
it out to others on promissory notes taken in 
iiis own name without any security, aud 
endorses the notes to the owner of the 
moneys and also assures him, that the moneys 
are safe and that he would go to the owmer 
\Vith the exeeutatants of the notes and clear 
the loan, he is liable to the indorsee us in- 
dorser under S. 35 of the Act. It cannot be 
said that the endorsements are without con- 
sideration within the meaning of S. 43 of 
the Act. Since the endorsements are part 
and parcel of the same transaction, the con- 
sideration for the same is the money receiv- 
ed by him from the owner of the money. 
Further, the fact that he has taken the in- 
struments in his own name shows his inten- 
tion to share the liability and Ms under- 
taking to go with the makers to the endorsee 
aiid clear the loan makes him a guara7itor 
and Uable as such. 1939 M.W.N. 496= 
1939 Mad. 848=(1939) 1 M.L.J. 897. 
Where at a partition of family properties 
a promissory note executed by a third party 
in favour of the father was indorsed hy him 
in favour of Ms adult son as part of the 
assets allotted to the latter, held, that the 
lower Court was justified in drawing an in- 
herence that the father intended to ex- 
clude Ms personal liability as endorser and 
that the son had no right of recourse against 
the father on default by the maker . 63 
M.L, J. 880. A transferee by delivery of a 
negotiable instrument is not liable on the 
instrument to a subsequent holder under S. 
35, nor is he entitled, in the event of dis- 
honour, to enforce liability on the instru- 
ment against a prior party to it. 1932 M, 
323=62 M.L.J. 239. Promissory note 
signed by esoeentor — ^Promisee suing execu- 
tant as executor — ^Personal relief claimed at 
subsequent stage — Sustainability. See 112 

T.C. 740=1928 B. 539. 

Ix>ST OR Stolen Hxtndi, — Gennineness — 
of indorser — ^English Law. 39 B. 
513=26 I.C. 896. See aUo 1940 Bom. §2. 
Suit by endorsee on a hundi against the 
drawee and endorser — Presentment to drawee 
not proved — Endorser’s liability when arises. 


21 L.W. 210=86 I.C. 576=1925 M. 444. 
Applicability of section to an endorser of 
pronote payable on demand — Pliability of en- 
dorser when begins — ^Presentation for pay- 
ment — ^Notice of dishonour — Cause of action 
— ^Limitation. 1925 M. 132=47 M.L.J. 
475. Payment by maker of a note of a 
portion — ^Effect — ^Unreasonable delay in pre- 
senting for payment will discharge endorser 
— ^Notice within reasonable time of dishonour 
is also necessary. 47 M.L.J. 475. 

Sec. 37. — The maker of a promissory note 
is liable to its purchaser, who is a holder 
witMn the meaningof S. 8 of the Act. A 
holder who has paid consideration for the 
note can recover the amount due on it even 
if it was originally made without conside- 
ration. 10 Luck. 732=1935 O.W.N. 295 
=1935 Oudh 264; 11 A.L.J. 483=19 I.C. 
637. 

Accommodation note. — If the holder of 
an accommodation note has no notice of its 
true character at the time of Ms taking the 
note but after notice thereof gives indul- 
gence to the payee (the party accommodat- 
ed), he does not thereby Mscharge the 
maker (the accommodation party) . Mere 
knowledge on the part of the endorsee of 
the fact that the bill or note is one for ac- 
commodation whether the knowledge is at 
the time of the endorsement or afterwards, 
appears to be absolutely irrelevant under S. 
37 unless there is ‘‘a contract to the con- 
trary”. 57 M. 482=1934 M. 75=66 M. 
L.J. 180. On tMs section, see also 41 
Bom.L.B. 1237=1940 Bom. 82. 

Secs. 37 and 38. — The maker of a promis- 
sory note is liable to the holder of it who 
pays consideration for it, even if the in- 
strument was originally made without con- 
sideration. 19 1,0. 637=11 A.L.J. 481. 
The drawer of a bill of exchange is entitled 
to claim set-off from the payee for the 
amount due to the acceptor of the bill from 
the payee. 35 I.O. 628=18 Boin.T,.E. 
689, S. 37 regards as principal debtors 
those who execute a pronote when there Is 
no other mutual understandiug to the con- 
trary. It is not open to one of the exe- 
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JUustration, 

^ payable to his own order on B who accepts. A afterwards indorses 
the Dill to C> Cto and D to E. As between E and 5, B is the principal debtor, and A, 
C and Li aie his sureties. As between £ and £, A is the principal debtor, A and C and 
Jj are his sure ties. As between E and C, C is the principal debtor and I) is his surety. 

39. When the holder of an accepted bill of exchange enters into any 

Suretyship. contract with the acceptor which, under section 134 

, , ,, . Indian Contract Act, 1872, would dis- 

charge t^ other parties, the holder may expressly reserve his right to charge the 
other parties, and in such ease, they are not discharged. 

40. When the holder of a negotiable instrument, without the consent of 

the indorser, destroys or impairs the indorser ^s re- 

Discharge of indorser's medy against a prior party, the indorser is discharged 

Iiabiuty. from liability to the holder -to the same extent a^ if 

the instrument had been paid at maturity. 

Illustration, 

j! if holder of a bill of exchange made payable to the order of B, which contains 
the following indorsements in bank : — 

First indorsement, 

Second indorsement, “ Peter Williams*'. 

Third indorsemenr, * Wr»ghl & Co’*. 

Founh indoiSement//John Rozano*’. 

This bill A puts in suit against John Rozario and strikes out, without John Rozario’s 
consent, the indorsements by Peter Williams and Wright & Co. A is not entitled to recover 
anything from John Rozario 

41. An acceptor of a bill of exchange already indorsed is not relieved from 

, , , liability by reason that such indorsement is forged, if 

intmLeat fSed. J® knew or had Mason to believe the indorsement to 

be forged when he accepted the bill. 

42. An acceptor of a bill of exchange drawn in a fictitious name and 

payable to the drawer's order is not, by reason that 

Acceptance of bill drawn name is fictitious, relieved from liability to any 
in fictitious name. holder in due course claiming under an indorsement 

by the same hand as the drawer’s signature, and purporting to be made by the 
drawer. 

43. A negotiable instrument made, drawn, accepted, indorsed or transfer- 

red without consideration, or for a consideration 
which fails, creates no obligation of payment between 
deration. parties to the transaction. But if any such party 

has transferred the instrument with or without 
indorsement to a holder for consideration, such holder, and every subseq[uent 
holder deriving title from him, may recover the amount due on such instrument 
from the transferor for consideration or any prior party thereto. 


cutants to prove by oral evidence that he 
was a surety. 29 I.C. 760. Where the 
cheque is payable to the bearer, the person 
to whom the payment is made is a holder 
and thus a surety under Ss. 37 and 38. He 
can therefore be made a party with the 
principal person, 148 I.C. 851 (1).-:=1934 
Pesh. 10. 

Sec. 39: Aocommodation* note — ^ iNDtrL' 

OENOE GSANTED TO MAKER — SXJRETT NOT DIS- 
CHARGED. — ^Entering into an agreement with 
the prinicpal debtor granting him time will 
not discharge the surety if the right against 
thG surety is reserved. The mere fact chat 
S, 39 provides in respect of a bill of ex- 
change for such reservation does not show 


that the main principle recognised as part 
df the law of contracts does not apply to 
other Negotiable Instruments. S. 39 would 
appear to be a provision inserted ex aMn- 
darti cautela. In the case of a promissory 
note for accommodation, the endorsee does 
not lose his rights against the maker- 
surety by reason of an indulgence to the 
payee (principal debtor) if the rights of the 
endorsee have been expressly reserved as 
against the snrety. 57 M. 482=66 180. 

Sec. 43. — S. 43 must be read subject to 
S . 59 in all eases in which the latter applies. 
Where the instrument is acquired by the 
holder after maturity. R. 59 applies and 
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Exceptian I - — ^No party for whose accommodation a negotiable instru- 
ment has been made, drawn, accepted or indorsed can, if he have paid the 
amount thereof, recover thereon such amount from any person who became a 
party to such instrument for his accommodation. 

Exception 11 . — No party to the instrument who has induced any other 
party to make, draw, accept, indorse or transfer the same to him for a considera- 
tion which he has failed to pay or perform in full shall recover thereon an 
amount exceeding the value of the consideration (if any) which he has actually 
paid or performed. 

44. When the consideration for which a person signed a promissory note, 

Partial absence or failure of exchange or cheque consisted of money, and 
of money consideration. "^as originally absent in part or has subsequently 

failed in part, the sum which a holder standing in 
immediate relation with such signer is entitled to receive from him is propor- 
tionally reduced. 

Explanation. — The drawer of a bill of exchange stands in immediate 
relation with the acceptor. The maker of a promissory note, bill of exchange 
or cheque stands in immediate relation with the payee, and the indorser with 
his indorsee . Other signers may by agreement stand in immediate relation with 
a holder. 

Illustration. 

A draws a bill on B for Rs. 50Q to the order of A. B accepts the bill, but 

subsequently dishonours It by non-pa^niej t. ^ .^ues .5 on the bill. B proves that it was 
accepted for value as to Ks. 400, ana as an accommodation to the plaintiff as to the residue. 
A can only recover R*' 400. 


the holder has, as against other parties, only 
the rights thereon of his transferor, I.T. 
R. (1937) Nag. 169=165 I.C. 926=1937 
Nag. 267. Where a promissory note is 
given in renewal of a former note and 
where the maker dispenses with the delivery 
of the former note or where it is made clear 
that the parties understand that the claim 
in the former note is extinguished, the re- 
newed note is not without consideration. 40 
C.W.N. 130. See also (1939) 1 M.L.J. 
897=1939 Mad. 848. Failure of conside- 
ration — ^No obligation created. 1923 R, 127 
(2); 27 I.C. 362=16 Bom.L.R. 743; o T. 
C. 757=20 M.L.J. 144; 41 B. 566. A 
transferee under a sale-deed of a promissory 
note, without any endorsement on the note 
itself, is not a holder thereof within the 
meaning of S. 8 of the Act and as such 
cannot enforce the rights conferred on the 
holder by S. 43 of the Act. I.L.R. (1939) 
All. 419=1939 A.L.J. 206=1939 All. 279 
Ss. 43 AND 44. — ^Parties to the transac- 
tion’ in S. 43, denote*, oersons standing in 
immediate relation to each other within the 
meaning of 8. 44. The maker and payee 
of a cheque must come under parties to the 
transaction and if it is so they are certainly 
under the Act, in immediate relation to 
-each other. When the consideration for a 
cheque, fails, according to S. 43, there is no 
obligation of payment between the drawer 
and payee. 19*41 A.M.L/.J. 44. Hire 
purchase affreement — ^Vendor cancelling con- 
traetr — of hirer for stopping pay- 
ment of cheque. 1933 L. 470=144 I.C. 


484. 

Sec. 44 . — See 36 I.C. 996. Where the 
original hand note in which only simple in- 
terest was reserved, was renewed for the 
amount of the principal and interest calcu- 
lated on the basis of compound interest, and 
the same method was adopted in respect of 
two later renewals, on a plea that the con- 
sideration for each renewal had failed to the 
extent of the difference between simple and 
compound interest: Held, that the plea was 
unsustainable. The consideration for the re- 
newals was the forbearance to sue and in re- 
tiirn compound interest was agreed to be paid. 
174 I.C. 197=1938 Pat. 324. A suit on a 
pronote having been instituted, the defen- 
dant executed a fresh note to the plaintiff 
for the amount due and full costs of the 
suit, an3 the suit was withdrawn. In a suit 
on the renewed note, it was found, that the 
defendant had paid plaintiff Rs. 1,000 
which was not given credit to in the settle 
ment of the figure arrived at when the fresh 
note was executed, and defendant ealimed 
that his liability under the renewed note 
should be proportionately reduced. Held, 
that the case fell under S, 44 and though 
the payment could not be pleaded in ^^dis- 
charge” of the renewed note, the plea of 
partial failure of consideration was well 
founded and that the defendant’s liability 
under the renewed note should be reduced 
pro tanio. 40 L.W. 706=1935 M. 252= 
67 M.L.J. 650. 

Secs. 44 and 45, — Where a person pleads 
that he has signed a promise to pay a large 
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45. Where a part of the consideration for which a person signed a pro- 

missoiy note, bill of exchange or cheque, though not 
.icSl money, is ascertainable in money 

Without collateral enquiry, and there has been a lailure 
of that part, the sum which a holder standing in 
immediate relation with such signer is entitled to receive from him is propor- 
tionally reduced. 

^[45-A. Where a bill of exchange has been lost before it is overdue, the 
person who was the holder of it may apply to the 
Holder riglit to dupli- (^^^awer to give him another bill of the same tenor, 
cate of lost bill. giving security to the drawer, if required, to indem- 

nify him against all persons whatever in case the bill alleged to have been lost 
shall be found again. 

If the drawer on request as aforesaid refuses to giye such duplicate bill, 
he may be compelled to do so.] 

CHAPTER IV. 

Of NEG6TiAT?roN. 

46. The making, acceptance or endorsement of a promissory note, bill of 

exchange or cheque is completed by delivery, actual 
Delivery. constructive. 

As between parties standing in immediate relation, delive^ to be effectual 
must be made by the party making, accepting or indorsing the instrument or by 
a person authorized by him in that behalf. 


LEG. REF. 

Inserted by tbe Act 11 of 1885, S. 3. 


amount by reason of getting two benefits, 
one a small cash payment and the other the 
cancellation of an old promisosry note, S. 
44 does not apply to such case. Nor does 
S. 45 apply because the consideration is not 
^ ^ ascertainable in money without collate- 
ral enuiry.’’ 189 I.O. 384=1940 Rang. 
152. 

Sec. 45. — S. 45 is based on the English 
law which is stated by Chalmers in his 000 k 
on BiUs of Exchange as follows: — ‘‘Partial 
failure of consideration is a defence pro 
tanto against an immediate party when the 
failure is an ascertained and liquidated 
amount but not otherwise,^' that is, when 
a collateral enquiry becomes necessary for 
the purpose. 22 L.W. 265=1925 M. 1168 
=49 M.L.J. 530. 

Sec. 46. — ^It is open to the executant of a 
promissory note to show that there was no 
presently operative contract between the 
parties as is embodies in the note, that it 
was delivered only conditionally or for a 
special purpose only and not for the pur- 
pose of transferring aboslutely property 
therein. 1939 P.W.N. 200=20 Pat.L.T. 
514=1939 Pat. 495. Delivery under S. 46 
need not be to the person whose name is 
given in the instrument as pay®© or to any 
agent authorised by him in that 
There must no doubt be a delivery by the 
maker, or by some one author^qd hi that 
behalf. So long asst^re deHyery mth 
the intention of completing the transaction 

G.a M.— 493 


to the person who actually advanced the 
money under the instrument, that is sufficient 
to complete the transaction. The maker can- 
not, in a suit by an indorsee from the payee, 
question the title of the indorsee or ^he 
payee on the ground that the payee was only 
a benamidar,' or on the ground that there 
was no delivery to the person whose name 
appears as payee. 50 L-W. 357=:1939 Mad. 
858=(1930) 2 M.L.J. 501. 

Sec. 46 — Scope — If affects, S. 92, Evi- 
dence Act. See I.L.R. (1942) Kar« 51S= 
1943 S. 67. 

Sec. 46, para. (3). — The words **as "be- 
tween suck parties and any holder of the 
instrument other than a holder in due 
course” mean "‘as between the maker and 
the payee or the endorser and the endorsee 
or the endorsee and any holder other than a. 
holder in due course or as between any one 
of such parties and any other. 50 A. 754 
=26 A.L.J. 696=1928 A. 289. 

Ssps. 46 AND 50. — ^Endorsement alone is 
not sufficient to transfer the property in n 
negotiable instrument to the indorsee but 
the indorsement must be followed by deli- 
very. 6 L.L.J. 230=79 I.O. 461=1924 
L, 640. But if the instrument is delivered 
conditionally Or for a specific purpose only, 
and not for ,the purpose of transferring pro 
perty therein/ the property does not pass to 
the endorsee. The endorser may limit the 
right of the endorsee by express words 
Where the endorsement contains no explicit 
words liming the rights of the endorses or 
is a blank^ endorsement, it is open to tlie 
endorser to\ lead evidence to show that it 
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As between such parties and any holder of the instrument other than a 
holder in due course, it may be shown that the instrument was delivered condi- 
tionally or for a special purpose only, and not for the purpose of transferring 
absolutely the property therein. 

A promissory note, bill of exchange or cheque payable to bearer is nego- 
tiable by the delivery thereof. 

A promissory note, bill of exchange or cheque payable to order is nego- 
tiable by the holder by indorsement and delivery thereof. 


47. Subject to the provisions of section 58, a promissory note, bill of 


Effect of iadoraement. 


exchange or cheque payable to bearer is negotiable 
by delivery thereof. 


Exception, — ^A promissory note, bill of exchange or cheque delivered on 
condition that it is not to take effect except in a certain event is not negotiable 
(except in the hands of a holder for value without notice of the condition) unless 
such event happens. 


lUustrat^n, 

(a) A, the holder of a negotioble instrument payable to bearer, delivers it to 

agent to keep for The instrument has been negotiated, . 

(b) A, the holder of a negotiable instrumeut payable to bearer, which is m the hands 
jof A's banker, who is at the time the banker of B, directs the banker to transfer the instru- 
ment to B s credit in the banker’s account with B. The banker does so, and accordingly 
now possesses the instrument as B*s agent. The instrument has'been negotiated and B has 
become the bolder of it. 

48. Subject to the provisions of section 58, a promissory note, bill of 
Negotiation by indorse- exchange or cheque ^[payable to order] is negotiable 
ment. by the holder by indorsement and delivery thereof. 


LEG. BEE. 

I The words ^‘payable to order were 
substituted for the words payable to the 
order of a specified person, or to a specified 
person, or order’' by Act VTII of 1919. 

was really a conditional endorsement for a 
specific purpose only, namely, tl\at of collec- 
tion. 38 P.L.E, 918=164: I.C. 833=1936 
Pesh. 181 (1924 L. 640 and 5 I.C. 435 
PoU.; 30 M. 441 and 1930 L. 248, Expl.) 
Hundi — ^Indorsement by holder — ^Hundi sent 
by post to indorsee — ^Hundi taken by stranger 
— ^Payment to forged endorsement — Eights 
of plaintiff. 25 Bom.L.E. 604=87 I.O. 
226=1924 B. 205. See also 36 0. 239= 
1 I.C, 929; 28 Bom.L.E. 226=50 B. 118 
=1926 B. 262. As to endorsement for col- 
lection and the effect of death of endorser, 
see 8 I.C. 967. As to transfer otherwise 
than by endorsement, see 14 I.O. 720=16 
C.V7.N. 666. On this section, see also 10 
M.L.T. 79, 

Sec. 47. — ^A transferee by delivery of a 
negotiable instrument is not liable on the iii- 
strument to a subsequent holder under S, 35 
of the Act, nor is he entitled, in the event 
of dishonour, to enforce liability on the 
instrument against a prior party to it. 35 
L.W*. 269=1932 M. 323=62 M.L.J. 239, 

Sec. 48. — S . 48 does not restrict the trans- 
fer of a negotiable instrument to the ope- 
ration of endorsement. '16'P. 74=1937 P. 
too (P.B.). Where a. promissory note is 
transferred or assigned by means of a re- 


gistered instrument, such a transfer is valid 
and is not prohibited by S . 137 of the Trans- 
fer of Property Act. 1937 Pat. 100. It 
cannot be said that because it is possible 
to transfer a promissory note by endorse- 
ment and delivery, such a transfer if made 
under a formal sale deed is without effect. 
The transfer could bo made in either man- 
ner. 1943 A.L.W, 537. Transfer of rights 
under promissory note — ^Essentials — ^Book en- 
tries — Suffleieney. See I.L.B. (1942) Kar, 
516=1943 S, 67. Promissory note payable 
to order — ^Delivery without endorsement — 
Transfer not effected. 18 O.W.N. 494= 
22 I.C. 500. See also 14 I.O. 720=16 C. 
W^.N. 666. A written assignment of a pro- 
missory note in the shape of a separate 
document confers on the assignee a title to 
sue on the note. 66 I.O. 501=1921 L.B. 
92. There can be an oral assignment of a 
pro-note in the Punjab at least as a chose 
in action. 1932 L. 30 (2), 

Secs. 48 and 13 (1) Expl.: Pbo-noojet- 
Eicht of suit on. — ^A suit on a pro-note 
can only be mamtained by the person named 
as the payee; and none claiming to be the 
owner thereof can sue on it without an en- 
dorsement by the payee. Therefore, a per- 
son to whose share a pro-note in another’s 
name is allotted on partition cannot sue on 
it ivithout an endorsement by the original 
payee, as the partition does not transfer the 
pro-note to the allottee by operation of law, 
36 Bom.L.E. 807=1934 B. 356. 
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49. The holder of a negotiable instrument indorsed in blank may, without 

. signing his own name, by writing above the indorser's 

Conyeraon of signature a direction to pay to any other person 

ment S fun ^ indorsee, convert the indorsement in blank into an 

indorsement in full ; and the holder does not thereby 
incur the responsibility of an indorser. 

50. The indorsement of a negotiable instrument followed by delivery 

. transfers to the indorsee the property therein with the 

Effect of indorsement further negotiation; but the indorsement 

may, by express words, restrict or exclude such right, or may merely constitute 
the indorsee an agent to indorse the instrument or to receive its contents for 
the indorser, or for some other specified person . 

Illustrations » 

B signs the following indorsements on different negotiable instruments payable to 
bearer 


Sec. 50. — The endorsee of a pio-note 
stands in the shoes of the endorser unless 
his rights are specifically restricted. 32 M. 
Xi.J. 354=38 1,0, 339. See also 41 L.W. 
177=1935 M. 240. Indorsee cannot sue on 
original consideration. 66 I.C. 584. See 
also 41 L.W. 177=1935 M. 240=69 M.L. 
J. 30. S. 50 is not limited to negotiable 
instruments payable to order . It applies 
to any negotiable instrument whether it is 
payable in the first instance to order or to 
bearer. 27 Bom.L.R, 34=86 I.C. 118= 
1925 B. 173, Where one of three endorsees 
of a pro-note for collection endorsed it in 
blank and handed it over to the other two 
for collection and the other two later in- 
dorsed the note also in blank and delivered 
it to the plaintiff, the plaintiff' gets a good 
title to the note. 1922 M.W.N. 263=1922 
M. 210, Where A issues a cheque in 
favour of B who endorses it in 
favour of G who again, endorses in favour 
of B by an unrestricted endorsement, a suit 
brought by G against A to recover the 
amount on the cheque being dishonoured is 
liable to be dismissed. 122 I.C. 101=1930 
L. 248. A transferee of a hundi for no 
consideration has got the rights of the trans- 
feror and can sue the maker but he cannot 
have rights of a holder in due course. 35 
P.L.R. 884 (2)=1933 L. 1014. 

In a suit by an indorsee of a promissory 
note based upon the promissory note, which 
has been executed by a Hindu coparcener, 
neither the son nor the father of the exe- 
cutant can be made liable directly on the in- 
strument in which neither of them is men- 
tioned when the indorsement is not so word- 
ed as to transfer the debt itself and when 
no stamp duty has been paid on the in- 
dorsement . "^?^en what is transferred by 
the indorsement is only the property m the 
promissory note and nothing else, S . 8 of the 
Transfer of Property Act cannot apply and 
IS of no avail to the indorsee. 50 L.W. 
336=1939 Mad. 846=(1939) 2 M.L.J. 


531 An ordinary endorsee of a promissory 
note obtains no other right under the en- 
dorsement apart from the property in the 
note, and cannot ask for relief against a 
person other than the maker on the basis, 
of the debt evidenced by the note. Where, 
however, the endorsement itself purports to- 
assign the note expressly for the purpose 
of the collection of the amount due on the 
note, the endorsee for collection is not res- 
tricted only to the remedy on the note, and 
relief may be given not merely against the 
executant personally but against the joint 
family properties in the hands of his sous 
as well, when the maker is a Hindu father. 
1942 Mad. 742 (1) = (1942) 2 M.L.J. 468. 
Indorsee for collection — ^Promissory note by 
Hindu — No right to relief agaiust non-exe- 
cuting sons or coparceners of maker — ^If 
sons of maker are impleaded as legal repre- 
sentatives on death of latter in suit a de- 
gree against him can be passed. 57 L.W, 
444=1944 M.W.N. 489=1944 Mad. 500= 
(1944) 2 M.L.J. 82. Re-endorsement of 
promissory note — ^Effect — ^Promissory note 
by manager of Hindu joint family — ^Decree 
in suit by endorsee — Subsequent transfer of 
decree to original holder — ^Right of latter to 
proceed against shares of other members of 
family than manager. See 1945 M. 129= 
(1945) 1 M.L.J. 165. Promissory note — 
Contemporaneous agreement for payment in 
instahnent — ^Provision for recovery of all in- 
stalments in case of default — Endorsemeni; 
of instrument — aright of indorsee to benefit of 
agreement — ^Acknowledgment. 56 L.W. 033 
=1944 M, 57=(1943) 2 M.L.J. 456, 

Secs. 50 and 117. — Scope — ^Promissory 
note by manager of Hindu joint family for 
money borrowed for family business— En- 
dorsement of note without transfer of debt 
also— Remedy of endorsee — ^Decree against 
maker alone in suit based on note — ^Exeeut- 
ability against other members of family. 
See I.L.R. (1942) M. 1204=1942 M. 101 
i=(1941) 2 M.L.J. 816. 
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(a) “Pay the contents to C only/' 

(b) “Pay C for my use.” 

(c) “Pay C or order for the account of B/' 

(d) **rhe within must be credited to C.” 

These indorsements exclude the right of further negotiation by C. 

(e) “Pay C/' 

(/) “Pay C value in account with the Oriental Bank." 

(9) “Pay the contents to C, being part of the consideration in a certain deed pf 
assignment executed by C to the indorser and others.” ^ ^ 

These indorsements do not exclude tht right of further negotiation by C. 


51. Every sole maker, drawer, payee or indorsee, or all of several joint 
makers, drawers, payees or indorsees, of a negotia- 
Whomajnegot.ate ble instrument may, if the negotiability of such 

instrument has not been restricted or excluded as mentioned in section 50, in- 


dorse and negotiate the same . 

Explanation - — ^Nothing in this section enables a maker or drawer to in- 
dorse or negotiate an instrument, nnless he is in lawful possession or is holder 
thereof ; or enables a payee or indorsee to indorse or negotiate an instrument un- 
less he is holder thereof. 


Illustration- 

A bill is drawn payable to A or order. A indorses it to B, the indorsement not con- 
taining the words “ or order ” or any equivalent words. B may negotiate the instrument. 

52. The indorser of a negotiable instrument may, J)y express words in the 
_ _ ^ , „ , . , indorsement, exclude his own liability thereon, or 

OTO It liability or the right of the indorsee to 

conditionaL receive the amount due thereon depend upon the 

happening of a specified event although such event 

may never happen. 

Where an indorser so excludes his liability and afterwards becomes the 
holder of the instrument, all intermediate indorsers are liable to him. 


Illustrations- 


(a) The indorser of a negotiable instrument signs his name adding the words — 
■“Without recourse.” 

Upon this indorsement he incurs no liability. 

(&) A IS the payee and holder of a negotiable instrument. Excluding personal lia- 
bility by an indorsement “without recourse,” he transfers the instrument to B, and B in- 
dorses it to C, who indorses it to A- A is not only reinstated in his former rights, but has 
the rights of an indorsee against B and C. 


Holder deriving title 
from holder in due course. 


53. A holder of a negotiable instrument who 
derives title from a holder in due course has the rights 
thereon of that holder in due course. 


54. Subject to the provisions hereinafter contained as to crossed cheques, 
^ , . a negotiable instrument indorsed in blank is payable 

blSL “ tbe bearer thereof even altbough originally pay- 

able to order. 


55. If a negotiable instrument, after having been indorsed in blank, is 
indorsed in full, the amount of it cannot be claimed 
Conversion of mdorse- indorser in full, except by the person to 

ment in blan into m orse- indorsed in full, or by one who 

^ derives title through such person. 


56. No writing on a negotiable instrument is valid for the purpose of 
negotiation if such writing pni^orts to transfer only 
Indorsement for part of ^ amount appearing to be due on the 

instrument, but, where such amount has been partly 


Sec. 66. — S. 56 does not prohibit the trans- tion only of the sum due upon it. 44 l.C* 
fer of the balance due under a promissory 264. 
note. It only prohMts a transfer of a por- 
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paid, a note to that effect may be indorsed on the instrument, which may then 
be negotiated for the balance. 

Legal representative can- 57. The legal representative of a deceased 
not by delivery only nego- person cannot negotiate by delivery only a proinis- 
tiate instrument indorsed by gory note, bill of exchange or cheque payable to order 
^ and indorsed by the deceased but not deliv 3 rod. 

58. When a negotiable instrument has been lost or has been obtained from 
T + f AKf • A v. maker, acceptor or holder thereof by means of an 

uiaZful nTeans o^or un^ offence or fraud, or for an unlawful consirleration, no 
lawful consideration, possessor or indorsee who claims through the person 

who found or so obtained the instrument is entitled 
to I'eceive the amount due thereon from such maker, acceptor or holder, or from 
auy party prior to such holder, unless such possessor or indorsee is, or some 
person through whom he claims was, a holder thereof in due course. 

59. The holder of a negotiable instrument, who has acquired it after dis- 

honour, whether by non-acceptance or non-payment 
Instrument acquired after with notice thereof, or after maturity, has only, as 
dishonour or when overdue, against the Other parties, the rights thereon of his 

transferor : 

Provided that any person who, in good faith and for consideration 
becomes the holder, after maturity, of a promissory 
Accommodation note or exchange made, drawn or accepted 

without consideration, for the purpose of enabling 
some party thereto to raise money thereon, may recover the amount of the note 
or bill from any prior party. 

Illustration, 

The acceptor of a bill of a exchange, when he accepted it. deposited with the drawer 
certain goods as a collateral security for the payment of the bdl, with power to the drawer 
to sell the goods and apply the proceeds in discnargr of the bill if it were not paid at matu- 
rity. The bill not having been p^iid at maturity, the draver sold the goods and retained the 
proceeds but indorsed th^ bill to A, A*e title is subject to the same objection as the drawer’s 
title. 

60. A negotiable instrument may be negotiated (except by the maker, 

Sec. 57. — ^Promissory note in favour of executant making Mm liable for an. 
executor — Suit by legatee without indorse- amount exceeding that which the law per- 
ment — ^Not maintainable. 1923 M. 593=44 M. mitted, though S . 58 does not directly apply* 

L. J. 510=17 L.W, 676. Succeeding trustee the principle that a forged document is a 
can sue on pro-note to predecessor without nullity did apply, and the indorsee has no 
assignment of endorsement. 41 M. 353=33 right to sue on the basis of an endorsement 

M. L.J. 627. which had no legal effect. 1944 M.W.X. 

Sec. 58. — S. 58 which protects a holder in 426=57 L.W. 390t=rl944 Mad. 471= (1944) 

due course where a negotiable instrument has 2 'M.L.J. 5. See also 1943 A. L.W. 509. 

been obtained by means of an offence dues Sic. 59. — Where an endorsee of a pro- 
not apply to a case of forgery. 1924 B. missory note is not proved to be a holder in 

205. See also 39 B. 513=26 I.O. 896. due course, he is entitled only to such rights 

Antedating endorsement by holder does not as the endorser of the note had. 173 I.O. 
amount to obtaining a pro-note by means of 147=1937 Mad. 438. Transferee of tainted 

an offence or fraud within the meaning “of pro-note— Holder in due course — ^Burden 

this section. See 98 I.C. 308=1926 M. of proof. 1928 M.W.N. 680. If a surety 
1154. A person forging a name in a hundi pays the amount of a dishonoured hundi, 
and getting payment is guilty of a conver- he can recover the amount from the drawer. 
Sion of the hundi and the proceeds of the 39 M. 965=30 M.L.J 369. Cheque pay- 

hundi received by hiTvi are the moneys of able on demand — ^Holder of a stale cheque 

the true owner. 25 Bom.L.S. 604= whether can sue drawer. See 50 A. 309= 

1924 B. 205. A plaintiff who comes to 108 I.O. 144=1928 A. 68. The proviso to 

Court with tamp'ered hand-notes is not en- the section applies only to eases of aeeom- 

titled to any decree. 11 P. 782=1932 P. moclation hills. I.L.B. 1937 Mag. 159= 

352. Where the endorsement on the back of 165 I.O. 926=1937 Mag. 267. 
the note is a forgery being made with the Sec. 60. — On payment or satisfaction of a 
fraudulent intention of causing loss to the promissory note at or after maturity by the 
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Instrument negotiable till 
payment or satisfaction. 

satisfaction. 


drawee or acceptor after matunty) xmtil payment or 
satisfaction thereof by the maker, drawee or acceptor 
at or after maturity, but not after such payment or 

CHAPTER V. 

Of Presentment. 


61. A bill of exchange payable after sight must, if no time or place is 

specified therein for presentment, be presented to the 
resen men or accep thereof for acceptance, if he can, after reason- 

able search, be found, by a person entitled to demand 
ac»*eptanee, within a reasonable time after it is drawn, and in business hours on 
a business day. In default of such presentment, no party thereto is liable there- 
on to the person making such default. 

If the drawee cannot, after reasonable search, be found, the bill is dis- 
honoured. 

If the bill is directed to the drawee at a particular place, it must be 
presented at that place ; and if at the due date for presentment he cannot, after 
reasonable search, be found there, the bill is dishonoured. 

^ [Where authorized by agreement or usage, a presentment through the 
post office by means of a registered letter is sufficient.] 

62. A promissory note, payable at a certain period after sight, must be 

presented to the maker thereof for sight (if he can, 
Piesentment ^ of promis- reasonable search, be found) by a person entitl- 

sory note for sig t, demand payment, within a reasonable time 

after it is made and in business hours on a business day. In default of such 
presentment, no party thereto is liable thereon to the person making such de- 
fault. 


63. The holder must, if so required by the drawee of a bill of exchange 
Drawee’s time for deli- presented to him for acceptance, allow the drawee 

2 [forty-eight] hours (exclusive of public holidays) to 
consider whether he will accept it, 

64. Promissory notes, bills of exchange and cheques must be presented 


LEG. EEF. 

^ 1 This paragraph was added by the Nego- 
tiable Instruments Act (II of 1885), S. 4. 

2 The words ' ‘ forty-eight ” were substitut- 
ed for the words ^^twenty-four” by Act XII 
of 1921. 


maker of the promissory note, it ceases to be 
negotiable. If it subsequently comes into 
the hands of a holder in due course, he ac- 
quires no right of action on the instrument. 
1933 M. 300=64 M.L.J. 241. Where in 
spite of satisfaction of the promissory note 
at maturity, the note was not returned to 
the maker and was wrongfully retained by 
the wife of the payee who, after the payee’s 
death, endorsed it to another person, the 
holder in whose favour ‘^the waste paper” 
was endorsed was not entitled to succeed on 
the basis of the ruling in Liolcbarroto v. 
Mason (vis., of two innocent persons, he 
who occasioned the third party’s fraud must 
suffer), because the payee could not be said 
to have facilitated his wife’s wrong doing. 
1933 M, 300=64 M.L.J. 241. The liabi- 
lity of the acceptor, maker or drawee of a 


hundi is not affected by the fact that the 
hundi was not presented for payment on the 
due date. 1933 L. 176=34 P.L.R. 505. 

Sec. 63. — Secs. 63 and 83 of the Act re- 
gulate the condition under which a present- 
ment for acceptance is valid and consequen- 
ces of complying with these conditions, and 
have no application to hundis payable on de- 
mand. 1923 A. 345. Even bankruptcy 
or death of the party or the loss of the 
bill or the note does not excuse non-present- 
ment. Power to obtain duplicate in ease of 
loss is a part of the mercantile laws of coun- 
tries and ample scope is given to it by Courts 
of Equity in England both on bills lost 
before and after maturity and on notes as 
weU. See 1924 L. 198. 

Sec. 64. — S. 64 should be given its plain 
meaning and the exception to it must be read 
as more or less an independent rule of law. 
The result of non-presentment of hundis for 
payment is not the exemption of the acceptor 
from liability but the exemption of other 
parties to the hundis. 52 A. 696=1930 A. 
L.J. 818=1930 A. 648. Presentment for 
payment is necessary to make the indorser 
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Presentment for payment paJTnent to the maieT, acceptor or drawee thereof 
respectively, by or on behalf of the holder as herein- 
after provided. In default of such presentment, the other parties thereto are 
not liable to such holder. 

^ [Where authorized by agreement or usage, a presentment through the 
post office by means of a registered letter is sufficient.] 

Exception,— Where a promissory note is payable on demand and is not 
payable at a specified .place, no presentment is necesary in order to charge the 
maker thereof. 


LEG. EEE. 

1 This paragraph was added by the Nege- 
tiable Instruments Act (II of 1885), S. 4. 


of a promissory note payable on demand 
liable to the indorsee. 1930 M.W.N. 1232 
=1931 M. 113. S. 64 absolves from liabi- 
lity all parties except the maker of a pro- 
missory note, acceptor of a blil of exchange 
and drawee of a cheque. One of the par- 
ties so absolved is the drawer of the bill of 
exchange. The principle on which this dis- 
tinction is based is merely that ‘Hhe maker, 
accepter or drawee’’ are the principal 
debtors, whereas the others are only sureties. 
On default in presentment, the holder of a 
hundi is bound to lose his remedy against the 
drawer as well as the endorser. The holder 
therefore cannot urge the loss as any excuse 
for non-presentment of the duplicate of the 
hundi and still claim his remedy against the 
drawer. 167 I.C. 907=1936 Nag. 260. A 
discharge of the prircipal is a discharge of 
the surety. When as a result of non-pre- 
sentment of a Hundi to the drawee, the 
principal debtor is relieved of his obliga- 
tion, so will the surety, the drawer bf the 
liability. 167 I.C. 907=1936 Nag. 260. 

Other parties^ ^ in S. 64 mean parties 
other than the holder. 59 I.C. 604. in 
the ease of a promissory note the words 
^^the other parties thereto” do not mean 
parties other than the maker of the pro- 
missory note, for in S. 69, Negotiable In- 
struments Act, it is specifically laid down 
that a promissory note made payable at a 
specified place must, in order to charge the 
maker thereof, be presented for payment at 
that place. 1935 Pesh, 132. Under the 
exception to S, 64, where the promissory 
note is payable on demand and at a specified 
place presentment is necessary in order to 
charge the promisor, but where the promi- 
sor makes a part-payment on account of the 
amount due such presentment is not neces- 
sary. 1933 L. 133=34 P.L.R. 804; .»935 
Pesh. 132. In a ease where the drawee 
and drawer of a hundi are the same, present- 
ation for payment is not necessary, for no 
question of damage can arise as the facts 
are all known to the person drawing it. 44 
A. 554=20 A.L.J. 437=1922 A. 279. 
(See also 8 Lah.L.J. 604, cited, under S. 
76.) A mere demand for the money does 
not amount to presentment of the note; the 


holdei must exhibit the note and offer to 
hand it over on receiving payment. 1935 
Pesh 132. No dishonour can possibly occur 
unless the instrument is presented for pay- 
ment by the holder to the drawee as requir- 
ed bj' the first part of S. 64 which is man- 
date! y The second part of the section pro- 
vides the ])enalty for non-presentment by 
stating ill unequivocal terms that in default 
of such pieaentment the other parties thereto 
<iie not liable thereon to such holder. 2S 
N.L E 134=1932 N .55. Where the hol- 
der of a hundi sues the drawer and the other 
paj-ties to it without however having ma^le 
any piesentinent of the hundi the onus is on 
him to pro\o that the drawer could not suffer 
damage by such non-presentation. 39 A. 
364=39 I.C. 649. See also 1935 L. 6235 
48 I.C. 364=41 A. 40. 

Specified Piace”. — ^A small town which 
is sufficient to indicate the address of t!ie 
maker of a promissory note is a '^specified 
Xilace”. 1936 Pesh. 202. Where a promis- 
sory note is made payable at a place which 
is the residential site of a revenue estate 
where the lender lives, the note is payable 
at a specified place. 38 P.L.E. 498=164 
I C 1033=1936 L. 799. 

Secs. 64 and 66. — Though the parties to a 
promissory note (payable three months after 
date) other than the maker are discharged 
from their liability by reason of default in 
making presentment for payment, the ■•iiaker 
is nevertheless liable except when the note 
is payable at a specified place. -0 L, i55 
=1929 L. 240. See also 1931 L. 758; 1936 
Nag. 260. 

Secs. 64 and 69. — In view of the provi- 
sions of Ss. 64 and 69, presentment is ne- 
cessary to charge the m^er of a promissory 
note payable on demand, only if the note is 
payable at a specified place. 1937 L. 259 
=:39 P.L.E. 958=18 Lah. 580. 

Secs. 64 and 76 (d) : Bill of Exchange 
— Drawer and drawee same person — ^N o 
Presentation necessary. — By reason of the 
word respectively” used in S. 64 of the 
Act, the word * ‘maker” has reference to 
promissory notes and the word “drawee” to 
dieques. If this view is correct, no presenta- 
tion is necessary in the case of a bill of ex- 
change if there is no acceptor of the biH. 
Even assuming that S. 64 applies to the 
ease of a drawee of a hill of exchange, 
where the same person is the drawer as well 
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Hours for presentment. 


Presentment 
of instrument 
date or 


67. 


for payment 
payable after 


Presentment for 
of instrument 
at specified place 
elsewhere. 


Instrument 
specified place. 


66. Presentment for payment must be made 
during the usual hours of business, and, if at a 
banker’s, within banking hours. 

66. A promissory note or hill of exchange 
made payable at a specified period after date or 
sight thereof, must be presented for payment at 
maturity. 

A promissory note payable by instalments must be presented for pay- 
ment on the third day after the date fixed for pay- 
ment of each instalment; and non-payment on such 
presentment has the same effect as non-payment of 
a note at maturity. 

68. A promissory note, bill of exchange or 
cheque made, drawn or accepted payable at a speci- 
fied place and not elsewhere must, in order to charge 
any party thereto, he presented for payment at that 
place. 

A promissory note or bill of exchange made, drawn or accepted pay- 
able at a specified place must, in order to charge the 
payable at j^^^ker or drawer thereof, be presented for payment 
at that place. 


Presentment for payment 
of promissory note payable 
by instalments. 


payment 
payable 
and not 


as the drawee, S, 76 (d) can be invoked to 
dispense with the necessity of presentment 
for payment as against the drawer, as, from 
the nature of the case, the drawer could not 
suffer damage from the want of such pre- 
sentment. 148 I.C. 1167=11 O.W.N. 660 
=1934 0 . 254. See also 1935 L. 623; 44 
All. 554. 

Sec. 66. — ^Under this section, a bill of ex- 
change made payable at a specified period 
after date must be presented for payment at 
maturity, and the want of presentment ex- 
empts the endorser. 122 I.O. 406=1930 
A. 106. See also 10 L. 755=1929 L. 240, 
Where a hundi which is not made payable 
at a specified period after date or sight 
thereof hut purports to have been drawn on 
a certain day and is made payable on the 
same day, the hundi is not governed by S. 
66 and must be presented to the drawee 
within reasonable time. 40 P.L.Ew 578 
=1938 Lah. 183. Where the drawer of a 
hundi is also the drawee, presentment for 
payment is unnecessary. This rule however 
does not apply in the case of the indorser 
of a hundi. 1932 IST. 55. See also 7 L. 113. 
t=1926 L. 328; 99 I.O. 875=1927 L. 72. 

Sec. 67. — ^Promissory note — ^Plea of mate- 
rial alteration, 25 I.C. 590=1914 
705. 

Sec. 68. — ^No presentment is valid unless 
it is made after the bill had matured. 87 
l.G. 488=47 A. 572=1925 A. 442. 

Secs. 68 akd 69. — S. 6 discharges the 
maker of a pro-note, if a proper presentment 
is not made to him at the place specified in 
fihe pro-note, unless S. 76 (d) comes in to 
relieve the holder against the effect of S 
69, and if no damage could have occurred 
by liie non-presbitment. It is open, how- 


ever, to the maker to prove that damage had 
been caused to him by the non-presentment 
and that consequently the holder is not en- 
titled to take advantage of the provisions 
of S. 76 id) (1935 Pesh. 132, Poll.) 1936 
Pesh. 202=195 I.C. 185=1941 Pesh. 45. 
^‘Specified place’’ in S. 69 of the Negotia- 
ble Instruments Act means a place so par- 
ticularised that the promisee can know where 
he must present the instrument for payment. 
A promissory note which provides for the 
money under it being paid ‘‘at Poona, 
Bombay or elsewhere” is not a note falling 
under S. 69; it is not one payable at a 
“specified place”, and so no presentment 
for payment is necessary. 60 B. 796=33 
Bom.L.E. 395=1936 B. 218. But see 
1937 L. 259. A city, town or village at 
large may be taken to be a specified x>laee 
within the meaning of Ss. 64 and 69, but its 
presentment is only necessary, or indeed rea- 
sonably possible, if the maker has his resi- 
dence or place of business there. In the 
absence of such residence or place of busi- 
ness the mere possession of the promissory 
note by the promisee in the city, town or 
village mentioned would be sufdcient. 18 
Lah. 580=39 P.L.E. 958=1937 Lah. 
259. See also 39 P.L.B. 765=1937 Lsh. 
892. “Place” includes “places” — ^Absence 
of presentment, effect of -Jurisdiction to 
sue, if determined by place for present- 
ment. 94 I.C. 384=1926 M. 792=50 M. 
L.J. 242. (See also notes under S. 86, 
supra ) . 

Sec. 69. — Presentment — ^Mode of. Wlien 
the holder of a promissory note is able to 
produce and show it to the maker of such 
instrument and deliver the same to him after 
receiving payment, he is deemed to have com-' 
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70. A promissory note or biU of exchange not made payable as mentioned 
Presentment where no ex- sections 68 and 69, must be presented for pay- 


elusive place specified. of business (if any), or at the usual 

resmenee, of the maker, drawee or acceptor thereof* 
as the ease may be. 

71. If the maker, drawee or acceptor of a negotiable instrument has no 
Presentment when maker, known place of business or fixed residence, and no 

bn^ine^ or ^ ^ instrument for presentment 

for aeeeptmice or payment, such presentment may be 
^ made to him in person wherever he can be found. 

72. [Subject to the provisions of section 84], a cheque must, in order ' to 

Presentment of cheque to ® <^awer, be presented at the bank upon 

charge drawer. wnicJi it is drawn before the relation between the 

drawer and his banker has been altered to the preju- 
dice of the drawer. 

73. A cheque must, in order to charge any 
Presentment of cheque to person except the drawer, be presented within a rea- 

charge any other person. sonable time after delivery thereof by such person. 

74. Subject to the provisions of section 31, a 
Presentment of instru- negotiable instrument payable on demand must be 

ment payable on demand. presented for payment within a reasonable time after 

it is received by the holder. 

75. Presentment for acceptance or payment may be made to the duly 
Presentment by or to ^'^^^orised agent of the drawee, maker or acceptor, 
agent, representative of case may be, or, where the drawee, maker or 

deceased or assignee of in- acceptor has died, to his legal representative, or, 
solvent. where he has been declared an insolvent, to his as- 

signee. 


solvent. 


^[75-A. Delay in presentment ^[for acceptance or payment] is excused 
Excuse for delay in pre- if delay is caused by circumstances beyond the 
sentment for acceptance or control of the holder, and not imputable to his 
payment. default, misconduct or negligence. When the cause 

of delay ceases to operate, presentment must be 
made withiu a reasonable time ] 


LEG. BEE. 

1 These words and figures were inserted 
by the Negotiable Instruments (Amendment ) 
Act (VI of 1897), S. 2. 

2 S. 75-A inserted by Act XXV of 1920 
and the words ^^for aceeptanee or pay- 
ment^' were substituted for the words ^^for 
payment by Act XII of 1921. 

plied with the provisions of S. 69 for the 
purposes of presentment. It is not neces- 
sary that he should exhibit the instrum-“nt 
and then demand payment. 50 G.W.N. 773. 

Secs. 60 and 70. — Scope — ^If affected by 
Contract Act, S. 49 — ^Promissory note ]>ay- 
able on demand — ^Place of payment. See 
44 Bom.Ir.E. 496=1. L.B. (1^2) B. 626 
=1942 B. 621. If the maker of a note does 
not l*eside at the place specified in the note 
itself for presentation, and the note is in 
the possession of the person in whose favour 
.it has been executed, the provisions of S. 
69 ane 'held in abeyance and no presentment 
C# 


is necessary. 45 P.L.B. 133=1943 Lah. 

121 . 

Sec. 70. — The general principle that a 
debtor must find out the creditor and make 
the payment due to Mm at the latter ^s place 
of business or residence is not applicable to 
the case of a negotiable instrument. The 
place where the maker of a promissory note 
resides or carries on business is the only 
place where a suit on the note can be in- 
stituted. 155 I.O. 953=1935 N. 144. 

Secs. 70 and 64. — ^No presentment is ne- 
cessary in the ease of a promissory note 
which is not payable at a specified ulace, 
when the suit is against the maker of the 
promissory note. 40 P.L.B. 975=1939 Lai. 
18. 

Sec. 74. — S. 74 should not be applied 
with extreme stringency with respect to an 
instrument intended to be a continuing 
security. 39 I.O. 205=2 C.'W.K. 479 » 
Where, in a suit on a promissory note, the 
executant pleads that payment has been 
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76. No presentment for payment is necessary. 
When presentment im- and the instrument is dishonoured at the due date 
necessary, for presentment, in any of the following cases: — 

(a) if the maker drawee < r acceptor intentionally prevents the preseiitr 
meat of tlie instrument, or 

if the in«*trum^‘nt being payable at his place of business, he closes such 
place on a business iluring the usual business hours, or 

if the instrument being payable at some other specified place, neither he 
nor any person authorised to pay it attends at such place during the usual busi- 
ness hours, or 

if the instrument not being payable at any specified place, he cannot after 
due search be found ; 

(h) as against any party sought to be charged therewith, if he has en- 
gaged to psjv not v/it 1 standing non- presentment ; 

(c) as against any party if, after maturity, with knowledge that the ins- 
trumonr has not been presented — 

he makes a part-payment on account of the amount due on the instru- 
ment, or promises to pay the amount due thereon in whole or in part ; 

or otlierwisc waives his right to take advantage of any default in present- 
ment for payment ; 

(d) as against the drawer, if the drawer could not suffer damage from 
the want of such presentment. ‘ 


made, the drawer cannot suffer damage from 
want of presentation of the note as requir- 
ed by S. 74, and therefore no presentation 
for payment is necessary under S. 76 (d). 
39 P.L 3? 138=1937 L. 58. 

Sec. 76 . — [See also cases under 8. 64, 
swpm,] Presentment of hundi is not neces- 
sary, where the drawee has no residence or 
place of business or a known address at the 
place at which the hundi is due and on the 
date on which the hundi is due, nor is he 
to be found personally present there on *hat 
date So also, presentment is not necessary 
under S. 76 (&) as against the party 
sought to be charged therewith, if he has 
engaged to pay notwithtsanding non-present- 
ment. 187 I.C. 650=1939 Lah. 225. A 
defendant in a suit on a promissory note 
who does not contest the suit on the ground 
that no presentment has been made, waives 
his light to take advantage of the default in 
presentment, and the suit cannot therefore 
be dismissed on that ground. 45 P.L.R. 
133=1943 Lah. 121. The acceptor of a bill 
of exchange is entitled to set off on the due 
date against the payee and pay only the 
balance. 35 I.C 628=18 Bom.L.E. 689. 
A mere demand of money does not amount 
to a presentment for payment. In order to 
comply with the law the holder must exhi- 
bit the bill to the person from whom he de- 
mands payment and offer to deliver it on 
payment. 55 I.C. 610 (2)=1 L. 2|2. 
Even parol promise gn the part of the en- 
dorser to pay the note is sufficient to con- 
stitute an engagement to pay notwithstand- 
ing non-presentment; 87 I.C. 488=47 A. 
572=1925 A. 442. A defendant in a suit 


on a pro-note who pleads part-payment 
cannot urge non-presentment of the note as 
a bar to the suit. 210 I.C. 91=1943 
Lah. 121. 

Sec. 76 (b). — ^A promise to pay within 
the meaning of 8. 76 (h) need not be ex- 
piessed so long as it is clearly deducible 
fiom the language employed by the pai-ties 
or their conduct. 187 I.O. 650—1939 
Lah. 225. An endorsement by the notary 
public on a negotiable instrument to the 
effect that ‘^Endorsers state if drawer does 
not pay the will pay at the request of the 
manager’’ imports a promise to pay by the 
endorses within the meaning of 8 76 (hi . 

187 I.C. 650=1939 Lah. 225. 

Sec. 76 {e),—8ee 35 P.L.E. 804=1933 
L. 133. 

Sec. 76 (d). — Throughout the Act, a clear 
distinction has been made between the wordff 
maker” and ^'drawer”, the former word 
being used in a more general sense as apT»ly- 
ing to promissory notes, negotiable instru- 
ments and cheques, while the word drawer’^ 
is lestricted to bills of exchange or cheques 
only, and is nowhere used in connection 
with promissory notes. Therefore the ope- 
ration of cl. (<2) of S. 76 is limited to bills 
of exchange and cheques only and does not 
extend to promissory notes. 39 P.L.E. 765 
=1937 L 259=I.L.E. 1937 L. 580; 1937 
L. 892; 1936 Pesh. 202; 1941 Pesh. 45=47 
C W.N. 658. Though the plaintiff in a 
suit on a hundi fails to prove presentation 
as alleged by him, he could nevertheless 
show that the ease was one in wMdi no pro- 
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77. When a hill of exchange accepted payable at a specified bank has 

Liability of banker for H 

negligently dealing with biU f banker so negligently or improperly 

presented for payment. keeps, deals with or delivers back such bill as to 

cause loss to the holder, he must compensate the 
holder for such loss. 

CHAPTER VI. 

Of Payment and Interest. 

78. Subject to the provisions of section 82, clause (c), payment of the 
To whom payment should amount due on a promissory note, bill of exchange 

be made, or cheque must, in order to discharge the maker or 

acceptor, be made to the holder of the instrument. 


sentation was necessary. 1922 A. 422. See 
also 1922 A. 279=44 A. 554; 145 I.C. 
208=1933 L. 97. S. 76 (d) applies to a 
case where the drawer has no funds with' 
the drawee at the time the bill is being 
drawn or when it should have been present- 
ed, as also to a case where the drawer has 
no reasonable expectation that the drawee 
will accept for his accommodation. 1935 Jj, 
413. Presentation on the exact date of the 
maturity of the hundi is not necessary when 
the drawer and the drawee are one and the 
same person. In such a case, no ques- 
tion of damage arises on account of the 
non-presentation on the due date. 1927 L. 
72=8 Lah.L.J. 604=28 Punj.L.R^ 24; 7 
L. 43=27 Punj.L.R. 75=1926 L. 328. 
See also 1932 N. 55. “Where the drawer 
and drawee are the same person no present- 
ment on due date is necessary, because the 
drawer cannot suffer damage for want of 
presentation. No presentment is therefore 
necessary in the ease of a hundi drawn on 
self in a shah jog form and payable to a 
respectable person at a particular place. 
187 I.C. 650=1939 Lah. 225. See also 
1941 Pesh. 45. Where no hardship is shown 
in the case of a note which has not passed 
into other hands but is still in the hands 
of the drawee, it is not open to the drawer 
to contend that he would suffer damage for 
want of presentation, especially when drawer 
admits execution of the note, and acknow- 
ledges that the money has passed. 1936 C. 
489=166 I.C. 747. See also 1939 Lah. 
225. The word drawer in S. 7 Cd) in- 
cludes the maker of a promissory note and 
the definition of drawer’’ in S. 7 is not 
exhaustive. 37 P.L.R. 31=1935 Lah. 
153; 1936 Pesb. 202. But see 1937 L. 
892. infra. The word * drawer’ as used in 
Cl (d) of see. 76, does not include the 
‘maker’ of a pronote. 39 P.L.B. 765= 
1937 L. 892. 

Stscs. 76 (c) AND 64, Excep.— Under the 
exception to S. 64, where the promissoiy 
note is payable on demand and at a speci- 
fied place, presentment is necessary in order 
to charge the promisor, but where the pro- 
misor makes a part-payment on account of 


the amount due, such presentment is not ne- 
cessary. 1933 L. 133. fSee also 148 I.C. 
1167=11 O.W.N. 660=1934 O. 254 
(noted under S. 64 and 76, supra). 

Sec. 78: Right to sue on Promissory 
NOTE. — ^No one can maintain a suit on a 
promissory note except the holder thereof. 
1931 Cal. 351=35 C.W.N. 53=58 C. 752. 
See also 15 N.L.J. 45. It may be that 
the suit can be maintained by the real payee 
if it had been based on the consideration 
and not on the note. 35 C.W.N. 53. 
See also 1930 P. 313=123 I.C. 395. 
Where promissory note is executed in favour 
of one person in lieu of consideration ad- 
vanced by another, the promisor cannot pay 
money to the latter and be rid of his Kabi- 
Hty. 53 A. 5=1931 A. 108=1930 A.L.J. 
1509; 1935 O.W.N. 269=1935 O. 278; 
149 I.C. 1210=39 L.W. 520=1934 M. 391. 
Holder of promissory note though benami- 
dar is alone entitled sue. I.L.R. (1941) 
Nag. 645=1944 N.L.J. 448=1944 Nag. 
325. S. 78 of the Negotiable Instrmrwuts 
Act should be strictly construed, and a 
raJid discharge of a promissory note can be 
given only by the payee thereof or the hol- 
der of the note. There is no such thing 
for this purpose as a "benami promissory 
note taken in the name of one person but 
really meant for the benefit of another. 
No decree on a promissory note can be }»ass- 
ed in favour of a person on the ground? 
that he is the beneficial owner of the 
amount due under a promissory note, when 
he is neither the payee nor the holder of the 
promissory note in question, 50 L.W. 917 
=1940 M. 90=(1939) 2 M.L.J. S12 

The object of S. 78 of the Act is to secure 
a valid discharge to the maker of the tiore 
If the person who is ostensibly the holder 
of the promissory note is made a party to 
the suit and in his presence it is alleged 
that the plaintiff is the real beneficiary and 
that the ostensible holder was not the real 
bolder of the instrument and be can prove 
Hb allegation by evidence or by the admis- 
sion of the ostensible holder of the instru- 
ment, there is no reason why such a suit 
should not be maintained. 11 Pat.L.T. 
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79, When interest at a specified rate is expressly made payable on a 
promissory note or bill of exchange, interest shall be 
Interest wiien rate speei- ealculated at the rate specified, on the principal 
money due thereon, from the date of the 
instrument, until itinder or realizatoin of such amount, or until such date after 
the institution of a suit to recover such amount as the Court directs. 


225=1930 P. 313; 147 1. 0. 726=15 PiXt. 

L. T. 102=1934 P. 85. See also 8 Cnt.L. 
T. 107=3943 Pat. 79=201 I.C. 382; 140 
I.C. 572=11 P. 616=1932 P. 346. But 
see contra 35 C.W.K. 53; 41 L.W. 281= 
1935 M. 312=68 M.L.J. 713. See wso 
1930 A.L.J. 1509. When an indorsement 
bears out no aecountability, it is not an in- 
dorsement for eoUeetion merely and fchd* 
holder alone ean sue on the note. 23 I.C. 
545. Each payee of a promissory note is not 
entitled to bring a separate suit foi the 
recovery of his own share. But one or 
more payee or payees can give a discharge 
without the concurrence of the others. 36 

M. 544=24 M.L.J. 333 (.F.B.). The 
holder in the section must be taken to mean 
all the payees jointly and not one or more 
of them. 36 M. 544. See also 1937 Rang. 
L.R. 1=1937 Rang. 227 (P.B.). Although 
under S. 78 payment must be made to the 
bolder of the promissory note, yet if the 
holder who is the manager of a firm elects 
to treat the payment to hife firm as the pay- 
ment to himself, the payment is papnent 
to the holder within the meaning of S. 78 
and the debtor is discharged from the liabi- 
lity under the promissory note. 1936 0. 
315 . Where a promissory note was executed 
in the name of one of the partners of a 
partnership, a suit on the promissory note 
is maintainable by the partnership itself. 
305 I.C. 549=1928 C. 148. The holder of 
a pronote is entitled to realise the debt, 
although the consideration had really come 
f3M)m a firm of which the holder was a mem- 
ber, for the consideration need not come 
from the promisee. 1932 L. 620 (2) =14’ 
Ij . 19 . A promissory note ean only be dis- 
charged by payment to the holder of the 
note. The Court should not alloV evidence 
to show that the promissory note was not 
really executed in the plaintiff ^s favour or 
evidence that the note has ben discharged 
by payment to the person really interested. 
49 A. 457=100 I.C. 703=1927 A, 463. 
But see 105 I.C. 549=1928 0. 148=55 C. 
551. 

Promissory note executed in favour op 

ONU partner — ^RIGUT OP ANOTHER PARTNER 
TO sUBr— The holder of a promisory note is 
the only man who can give a valid discharge 
within the meaning of S. 78 of the Act. 
Therefore, one, partner cannot sue on a pro-- 
misaory note which was executed in favour 
of another partner^ 152 I.C. 410=1934 R. 
280. 


Promissory note allotted to share op 

PERSON BY AWARD — BRIGHT OP SUCH PERSON 
TO SUE ON NOTE WITHOUT ENDORSEMENT. — A 
promissory note was allotted to the share 
of a person in a partition by an award. 
There was a further provision that the pro- 
misee was to endorse and hand over the note 
to the person. Held, that the award ope- 
rated as a transfer, inter alia, of the pro- 
missory note and as such he was entitled to 
maintain a suit on it, even though it was 
not endorsed. The further provision did 
not operate so as to make the transfer con- 
ditional on such endorsement or postpone 
the effect of the transfer till such endorse- 
ment was actually made. 156 I.C. 335= 
1935 M. 473. 

Secs. 78 and 80: Promissory note— -As- 
signment — ^Assignee’s right to sue in nrs 

OWN NAME, WITHOUT ENDORSEMENT. — See 61 

C. 425=38 C.W.N. 465=1934 C. 549 
(noted imder S . 8, supra ) . 

Secs. 78 and 32: Benami assignment op 
PRONOTE— Release op maker by real 
owner — ^- dSSIGNEE NOT ENTITLED TO SUE 
ON NOTE. — ^Negotiable instruments can be 
enforced by an assignee only when the as- 
signment has been effected in accordance 
with the provisions of the Act, and transfer 
of the rights of a party under a note to 
order to some one else, unless effected by 
operation of law, must be effected by in- 
dorsement and delivery and not otherwise. 
Where, therefore, a pronote is assigned by 
the real owner and the benamidar executes 
an aclcnowledgment admitting that he was 
merely a benamidar and the assignor was the 
real beneficiary, the assignee is not entitled 
to sue on the pronote, specially when the 
payee of the note has expressly released the 
maker. No consideration is required for 
such a release and the fact that it was col-i 
lusive is immaterial. 13 P. 655=15 Pat. 
L.T. 576=1934 Pat. 382. 

Sec. 79: Scope. — ^In a suit on a promis- 
sory note, which expressly specifies the rate 
of interest payable, the Court cannot re- 
duce such rate to be paid up to a date fix- 
ed by it after the institution of the suit, 
unless it is exorbitant or penal or otherwise 
offends against the law. At the same time, 
it is not necessary that the Court should 
allow the stipulated rate up to the date of 
realisation. The requirements of S. 79 of 
. the Negotiable Instruments Act are suifi- 
eiently complied with, if interest at the rate 
specified is allowed up to the date of decree 
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80. Wlien no rate of interest is specified in the instrument, interest on the 
Interest when no rate amount due thereon shall, ^[notwithstanding any 
specified. agreement relating to interest between any parties to 

the instrument] , be calculated at the rate of six per 
centum per annum from the date at which the same ought to have been paid by 
the pariy charged until tender or realization of the amount due thereon, or 
until such date a£ter the institution of a suit to recover such amount as the 
Court directs. 

Explayiation — ^When the party charged is the indorser of an instrumeiir. 
dishonoured by nun-payment, he is liable to pay interest only from the time that 
he receives notice of the dishonour* 


LEG. BEE. 

1 Substituted for ‘ ‘ except in cases provid- 
ed for by the Code of Civil Procedure, S. 
352^' by Act XXX of 1926, S. 2. 


of the trial Court and thereafter at 6 per 
oent. per annum up to the date of realisa-' 
tion. 1934 L. 32=154 I.C. 470. Where 
A promissory note mentions specific rate of 
interest evidence is not admissible to prove 
an agreement to pay a difEerehT' rate of in- 
terest. S. 79 provides that when a rate is 
provided, interest should be calculated at 
the rate specified. No question of awarding 
interest by way of damages can arise. I. 
L.B. (1942) Nag. 498=1941 N.L.J. 388 
=1941 Nag. 271. S. 79, if overridden by 
Bihar Money Lenders Act. See 23 Pat. 
618=(1944) P.W.N. 223 (P.B.). 

Secs, 79 and 80, — This Act must be read 
with other enactments passed subsequent 
thereto. If under the ITsurious Loans Act 
which was passed after this Act hut before 
the suit promissory note was executed, the 
dourt has a discretion to reduce interest in a 
proper ease, there is nothing in S . 79 of this 
Act which excludes such a discretion. 1931 
A. 662=1931 A.L.J. 645=53 A. 776. a he 
operation of S. 80 of the Act is not exclud- 
ed by O. 37, B. 2 of the C.P. Code. On 
the other hand, O. 37, B. 2 makes S. 79 
<or 80, as the case may be, specifically appli- 
•cable to a case filed under O. 37 of the 
O. P. Code. 56 M. 398=64 M.L.J. 117 
=1933 Mad. 299. Plaintiff is entitled to iu 
terest at the stipulated rate from the date 
•of the institution of the'’ suit tin the date 
fixed for payment. 17 I.C. 309. See also 
11 I.C. 891. A contract to pay interest 
made simultaneously with the execution of 
a promissory note, but not embodied therein 
is valid, and will be enforced between the 
parties to such contract, 32 I.C. 238. 
(29 A. 33, Foil.; 6 A.L.J. 233, Diss.) S. 
80 does not bar the recovery of the interest 
which the debtor subsequent to the execution 
of the promissory note agrees to pay in 
consideration of the creditor not pressing 
his demand immediately. 5 Pat.L.J. 536= 
1,0 , 265. See also 35 I.C. 431=1 Pat, 
L.J. 71. Where no rate of interest is men- 


tioned in the hundi sued upon, the plaintiff 
is entitled to interest at 6 per cent, per 
annum. 35 I.C. 431 (2)=1 Pat. L.J. 71. 
See also 2 Pat. L.J. 451=40 1,0. 350; 63 
I.C. 296. Where a person claimed in the 
plaint 33i per cent, interest on instruments 
of debt which contained no agreement as to 
the exact rate of interest. Eeld, interest 
should be awarded at the rate of 6 per cent, 
from the date of hundis to the date of de- 
cree and subsequent interest also at the same 
rate thereafter. 56 M. 398=1933 M. 299= 
64 M.L.J. 117. 

Sec. 80. — Once it is held that a document 
is not a promissory note the provisions of 
S. SO cease to be applicable. 13 L. 516= 
1932 L. 616. Where- a pronote payable on 
demand is silent as to interest, interest is 
claimable at 6 per cent, from date of the 
pronote. 1928 L. 665=107 I.C. 763; '52 
B. 88=1928 B. 35 (F.B.); 154 I.C. 623= 
1935 A.L.J. 333=1935 A. 451. See also 
50 B. 266=94 I.C. 21=1926 B. 241; 34 
I.C. 121 (L.); 1932 L. 30 (2)=33 P.L, 
B. 120; 56 M. 398=1933 M. 299=64 M. 
L.J. 117; 1936 O.W.N, 876=1937 Oudh 
9; 1935 0. 518=1935 O.W.N. 971. The 
Act does not apply to hundis and it is there- 
of ore permissible to the plaintiff to set up 
and prove a usage for the payment of inte- 
rest at a rate exceeding 6 per cent, per 
annum, notwithstanding the provisions of 
S. 80. 1932 L. 582. Interest on Ifiiose in- 
struments to which S. 80 applies is payable 
from the date of execution, or from matu- 
rity or from presentation or from demand 
or from service of summons according to the 
circumstances of each ease. Where the pro- 
missory note contained no stipulation for 
interest and no demand was made prior to 
suit, heldf that interest at 6 per cent. Should 
be calculated from the date of service of 
summons. 58 C. 290=1931 C. 140. Shah 
Jog hundis though unquestionably negotiable 
instruments are not negotiable instruments 
within the narrow meaning of the Negotiable 
Instruments Act. They are not ordinary 
htmdis to which the Act applies. Many of 
the incidents which applies to these hundis 
are no doubt the same as those which apply 
to instruments governed by the Act but that 
is because of mercantile usage and custom 
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81. Any person liable to pay, and called upon by the holder thereof to pay, 
^ the amount due on a promissory note, bill of ex- 

pa^el^or in P^^^nge or cheque is before payment entitled to have 

case of loss. it shown, and is on payment entitled to have it dea- 

vered up, to him, or, if the instrument is lost or can- 
not be produced, to be indemnified against any further claim thereon against 
him. 

CHAPTER Vn. 

Of Discharge from Liability on Notes, Bills and Cheques. 

82. The maker acceptor or indorser respec- 
Diseharge from a ty. negotiable instrument is discharged from 

liability thereon — 

(а) to a holder thereof who cancels such acceptor's or indorser's name 

with intent to discharge him and to all parties claim- 
by cancellation; under such holder; 

(б) to a holder thereof who otherwise discharges such maker, acceptor 

or indorser, and to all parties deriving title under 
by release; holder after notice of such discharge; 

(c) to all parties thereto, if the instrument is payable to bearer, or has 
been indorsed in blank, and such maker, acceptor or 
y paymen ; indorser makes payment in due course of the amount 

due thereon. 


83. If the holder of a bill of exchange allows the drawee more than ^ [forty- 
Disebarge by allowing eight] hours, exclusive of public holidays to con- 
‘ drawee more than forty- sider whether he will accept the same, ^1 previous 
eight hours to accept. parties not consenting to such allowance are thereby 

discharged from liability to such holder. 


^[84. (1) Where a cheque is not presented for payment within a reason- 

When cheque not duly issue, and the drawer or person on 

presented and drawer da- whose account it is drawn had the right, at the time 
maged thereby. when presentment ought to have been made, as be- 

tween himself and the banker, to have the cheque paid 
and suffers actual damage through the delay, he is discharged to the extent of 
sucli damage, tliat is to say, to the extent to which such drawer or person is a 
creditor of the banker to a larger amount than he would have been if such 
cheque had been paid. 


LEG. BEE. 

1 Substituted for twenty-four’^ by Act 
Xn of 1921, S^, 2. 

2 Substituted for the original section by 
Act VI of 1897, S. 3. 

and not because of the Act. As the Act 
does not apply, the provison for interest 
made in S. 80 of the Act also cannot apply 
and cannot be invoked. I.L.B. (1943) Nair. 
149=1943 N.L.J. 76=1943 Nag. 09/ 
Hundi not mentioning interest — Payee under 
it selling it with endorsement undertaking 
to pay interest — Presentation of Hundi — 
Bight of vendee to interest. 1937 P. 319. 

Sec. 82.— 51 I.O. 577; 35 I.C, 591 
=4 li.W. 34; 1937 Bang. 521. facie 

the giving of a new instrument in place of 
an easting one has the effect not of dis- 
charging the instrument then existing^ but 
of being a condifisenal satisfaction of it, so 


that if the new instrument is duly paid at 
maturity, the first instrument is discharged; 
but if not, then the dormant rights on the 
first instrument are revived. 49 A. 257= 
1927 A. 236. Extension of time by consent 
of parties, whether discharges bill. See 
1927 B. 13=50 B, 656. 

Sec. 82 (e) : Payment made to the en- 
doesee’s aoent and received by him in his 
capacity as an agent is good discharge of 
the hundis. 119 I.C. 759=1929 L. 634. 

Sec. 83. — The words ‘‘all prewous par- 
ties” in S. 83 includes the drawer. 10 I.C. 
133. Ordinary hundi does not require pre- 
sentation for acceptance. 10 I.C. 133. S. 
83 does not apply to eases of hundis paj-*- 
able at sight for they are presented not for 
acceptance, but for payment. 47 I.C, 683. 
See also 48 I.O. 423; 10 I.O. 133. 

Secs. 83 and 86.— Ss. 83 and 86, only 
deal with cases of doemnents which have to- 
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(2) In determining what is a reasonable time, regard shall be had to the 
nature of the instrument, the usage of trade and of bankers, and the facts of 
the i)articular case. 

(3) The holder of the cheque as to which such drawer or person is so dis- 
charged shall be a creditor, in lieu of such drawer or person, of such banker 
to the extent of such discharge and entitled to recover the amount from 
him.] 

Illustrations, 

(<i) A draws a cheque for Rs 1,C00, and, when the cheque ought to be presented, has 
funds at the bank to meet it. The bank fails befoie the cheque is presented. The drawer 
is discharged, but the holder can prove against the bank for the amount of the cheque. 

(b) A draws a cheque at Umballa on a bank in Calcutta The bank fails before 
the cheque could be presented in ordinary course. A h not discharged, for he has not 
suffered actual damage through any delay in presenting the cheque. 

85. (1) ] Where a cheque payable to order purports to be endorsed by or 

Cheque payable to order. behalf of the payee, the drawee is discharged by 
payment m due course* 

^[(2) Where a cheque is originally expressed to be payable to bearer, 
the drawee is discharged by payment in due course to the bearer thereof, not- 
withstanding any endorsement whether in full or in blank appearing thereon, 
and notwithstanding that any such endorsement purports to restrict or exclude 
further negotiation] . 

^ 1 85-A. Where any draft, that is, an order to pay money, drawn by one 
Drafts drawn by one ^ hsjik upon another ofiSce of the same bank 

branch of a bank on aa- a sum of money payable to order on demand, pur- 
other payable to order. ports to be endorsed by or on behalf of the payee, 

the bank is discharged by payment in due course.] 


LEa. REE. 

1 Original S. 85 was numbered as suh-S. 
(1) and sub-S, (2) inserted by Act XVII 
of 1934, S. 2. 

The original section was as follows: — 
^^When the holder of a cheque fails to pre- 
sent it for payment within a reasonable time 
and the drawer thereof sustains loss or 
damage from such failure, he is discharged 
from liability to the holder, 

^inserted by Act XXV of 1930, S. 2. 


be presented for acceptance, that is to say 
documents payable after sight. There is 
no such provision with regard to the hundis 
payable on presentment. 172 I.C. 598= 
1937 Pesh. 103. 

Sec. 85 . — See 50 B. 118=28 Bom.L.R. 
226=1926 B. 262. The duty and author- 
ity of a Bank to pay a cheque drawn on it 
by its customer are determined by counter- 
mand of payment. If the Bank negligently 
pays the amount of the cheque thereafter, 
it is not a payment made in due course, so 
as to discharge the Bank. The Bank is not 
protected by its current account rule which 
states that ‘‘the Bank will register instruc- 
tions from the drawer regarding cheques lost, 
stolen, etc., but cannot guarantee consti- 
tuents against loss in such cases in event of 
a cheque being paid.’’ I.L.R. (1940) 2 
Cal. 578=1941 Cal. 110. Where owing to 
tbe negHgenee of the employees of a Bank 


payment was made in respect of a forged 
cheque, the Bank cannot escape the liability 
to make good the amount, by relying on the 
circumstance that the customer was negli- 
gent in leaving his cheque book at a place 
to which others had access . It was the duty 
of the Bank to verify the signature of its 
customers. I.L.R. (1938^ All. 634=1938 
A.L.J. 504=1938 All. 374. 

Sec. 85, — ^Applicability — “In due course” 
— Good faith and absence of negligence. See 
I.L.R. (1945) M. 328=1945 M. 30=57 L. 
W. 5.33=(1944) 2 M.L.J. 295. 

Sec. 85-A: Stopping payment op beapt 
— ^Powers op Bank and piirchasee. — The 
issue of the draft is regarded in banking 
practice as a matter of purchase, the person 
at whose instance the draft is issued, being 
regarded as the purchaser. Ordinarily, a 
bank cannot stop payment of a draft unless 
there is some doubt as to the identity of the 
person presenting it as being or properly 
representing the person in whose favour it is 
drawn. The position of a bank in regard to 
its own drafts is not quite the same as its 
position in regard to cheques drawn on it, 
since it has taken on commitments of its 
own in favour of a third person at the in- 
stance of the purchaser. S. 85-A indicates 
that the question with regard to which a bank 
has to satisfy itself is that of the title of 
the person presenting the draft. If a draft 
is lost, for example, a risk may arise that it 
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86. If the holder of a bill of exchange acquiesces in a qualified acceptance, 

Parties not consenting limited to part of the sum mentioned in the 

discharged by qualified or which substitutes a different place or time for 

limited acceptance, payment, or which, where the drawees are not part- 

ners, is not signed by all the drawees, all previous 
parties whose consent is not obtained to such acceptance are discharged as 
against the holder and those claiming under him, unless on notice given by the 
holder they assent to such acceptance . 

Explanation. — ^An acceptance is qualified — 

{a) where it is conditional, declaring the payment to be dependent on the 
happening of an event therein stated; 

(5) ^vhere it undertakes the payment of part only of the sum ordered to 
be paid; 

(c) where, no place of payment being specified on the order, it under- 
takes the payment at a specified place, and not otherwise or elsewhere,; or where, 
a place of j^ayment being specified in the order, it undertakes the payment at 
some other place and not otherwise or elsewhere; 

(d) where it undertakes the payment at a time other than that at which 
under the order it would be legally due. 

87. Any material alteration of a negotiable instrument renders the same 
Sffect of material altera- void as against any one who is a party thereto at the 

time of making such alteration and does not consent 
thereto, unless it was made in order to carry out the 
common intention of the original parties; 

and any such alteration, if made by an indorsee, discharges his indorser 
^ ^ from all liability to him in respect' of the considera- 

Alteiatxou by mdorsee. 

The provisions of this section are subject to those of sections 20, 49, 86 
and 125. 

mil be presented by some one wbo is not had an acconnt -with the bank identified S 
entitled to be the holder and there may be a and S guaranteed the signature of G. The 
forged endorsement. In such cases, the manager took no steps to have the signature 
purchaser may reasonably ask the Bank to of G confirmed or identified by any one. 
be on its guard against presentation by the Eeldj that in these circumstances the pay- 
wrong person; and if the bank does not ex- ment of the draft could not be said to have 
ereise the necessary precautions, the pur- been made in good faith and without negli- 
chaser may sue the bank for neligenee. On gence. The payment therefore was not in 
the other hand, it does not appear that the due course withia the meaning of Ss. 85- A 
purchaser is entitled to ask the issuing bank and 10 and the bank was* liable for the pay- 
to stop payment on other grounds, such as ment. 40 P.L.R. 863=1938 Lah. 520. 
matters relating to the consideration in res- Sec. 86 (b ). — See 36 I.C. 628. 
poet of which the draft has been issued at 

his instance. 47 P.L.B. 196=1945 Lah. Sec. 87: Material Alteraeion. — The 
213. question whether the alteration is a mate- 

Secs. 85-A, 10 AND 16: Payment in dub rial one depends on whether it changes in 
COURSE— What amounts to.— Under S. 16 any way the rights and liabilities of the 
if the endorser signs his name on^, the en- parties thereto. It is immaterial whether 
•dorsement is said to be in blank and such an the change is prejudicial or beneficial. And 
endorsement makes the negotiable instrument an endorsement postponing the payment 
payable to the bearer. The endorsement which was payable on demand and altering 
must however be a genuine and valid en- the rate of interest constitutes material 
fiorsement. A bank issued a draft drawn teration. In such cases the actual position of 
on its branch for payment of certain sum to the words written is immaterial. 362T.C,S58 
3 ‘and G. M alone appeared at the branch i=1936 R. 136. Where the instrument ap- 
of the bank for the .first time and present- pears to be altered, it is Incumbent upon 
ed the toft for payment. At that time the the person suing on the instrument to show 
draft purported to be endorsed in blajik on that the alteration was not improperly made.- 
reverse* by both 3 and G. The ipihager of 41 P.L.R. 356=1939 Lah. 31- Where it 
the branch, at first refused to cash the draft was the common intention of parties that* 
as he did* not know Subsequently how- interest was to be paid, but owing to afi 
ever he paid the amount when one L who accidental omission the SarWiat did not con- 
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tain any sueli provision, an alteration to that 
effect made without reference to the debtors 
does not make the instrument void; orsd evi- 
dence to prove the existence of agreement to 
pay interest is admissible, for proviso* (2) 
to S . 92 of the Evident Act Tn akes any 
separate oral agreement as to any matter 
on which the document is silent, capable of 
proof and there is no prohibition in that 
respect. Further S. 87 itself postulates the 
possibility of such an agreement being prov- 
ed by oral evidence. 1939 A.L.J. 46= 
1939 All. 248. The alteration referred fo 
in S. 87 refers to a deliberate alteration by 
a party to the instrument or by one on whom 
his interest had devolved and not by a 
stranger, particularly when no conduct can 
be imputed to the party in whose favour the 
alteration has been effected* or from which 
either his complicity, laches or nehgence may 
be inferred. A subsequent alteration by a 
stranger would not deprive the person who 
had advanced the money or to whom the 
money had become payable subsequently on 
account of the promisee ^s death, of his 
remedy to bring a suit for the money ad- 
vanced to the maker by way of loan. S. 87 
would not therefore stand in the way of a 
minor plaintiff, who was a minor or^the date 
of the alteration in question, getting relief 
on the original cause of action. 50 L.W. 
746=1940 Mad. 62=(1939) 2 M.L.J. 686. 
It is unnecessary that a mateiial alteration, 
in order to render an instrument void under 
S . 87, should be one which is prejudicial to 
the person who pleads it. Even if it were 
beneficial, it still remains a material altera- 
tion. Where at the instance of the payee 
of a promissory note a party is sought frau- 
dulently to be made liable on the note, e,g,, 
by getting his signature forged on the note, 
even a party who has admittedly executed 
such a note can, in a suit by an endorsee of 
the note, escape liability by virtue of S. 87, 
as the forgery renders the whode note void- 
1943 Mad. 511= (1943) 1 M.L.J. 380. The 
fact that an alteration does not ultimately 
involve any change in the rights and liabili- 
ties of the parties is not very germane to the 
consideration of the question whether it 
amounts to a material alteration within the 
meaning of S, 87. Whether the change be 
prejudicial or beneficial to the maker does 
not in the least matter. Where in a pro- 
missory note, subsequent to its execution, 
the words ^'the proprietor of the Karthika 
Stores/" were inserted above the signature 
of the maker and below the date : Meld, 
that the alteration was a material alteration 
rendering the instrument rmenforeeable 
though the plaintiff might ultimately make 
up his mind to sue the maker in his indivi- 
dual capacity only and had accepted the 
maker’s case that he had nothing to do with 
the said stores at any time either as> pro- 

C* C* M*— 495 


prietor or in any other capacity. 55 E.W, 
554=1942 Mad. 709 (2)=(1942) 2 M.L.J. 
303. S. 87 would only apply to cases of 
fraudulent alteration by a party and to 
eases where due to Ms negligence it becomes 
possible for a stranger to make the altera- 
tion. The holder of a promissory note is 
not affected by a material alteration in the 
instrument when it has been made by a 
meddlesome or maliciously minded stranger 
and there has been no fraud or laches on the 
part of the holder. I.L.B. 1941) Mad. 
295=1941 Mad. 383=(1941) 1 M.L.J. 
153. When the plaintiff in a suit upon a 
promissory note is proved to have material- 
ly altered it, the Comrt would not grant him 
a decree even for the amount admitted by 
the defendant to be due. 25 I.G. 6673 50 
B. 656=1927 B. 13. See also 56 I.C. 610= 

1 L. 262. Under S. 87, a negotiable in- 
strument is void if there is any material 
alteration, without the consent of the party 
against whom it is sought to be enforced, 
unless the al^ration was made to carry out 
the common intention of the original parties. 
21 L.W. 532=87 I.C. 48=1925 M, 99. See 
also 44 C. 154=35 1.0. 182; 160 I.O. 996 
=1936 M. 154. Any alternation in the bill 
which changes the identity of the contract 
therein must he regarded as a material alte- 
ration. 55 I.C. 610=1 L. 262. The rule 
has now been well established that any alte- 
ration or change in an instrument wMch 
causes it to speak a different language in 
legal effect from that which it originally 
spoke, which changes the legal identity or 
the character of the instrument either in its 
terms or the relation of the parties to it,” 
is a material alteration or change. An alte- 
ration in the date of the instrument is a 
material alteration within the meaning of 
S. 87. Where the date of execution of a 
promissoi’y note and the date of endorsement 
of a payment made by the maker are altered, 
the alteration of the dates is a material al- 
teration. 50 L.W. ^746=1940 Mad. 62= 
(1939) 2 M.L.J. 686. Addition of two 
attesting m%H>)ssses made subsequent to the 
execution of an improperly stamped pro- 
missoi} note i^ order to convert it into a bond 
and thereby opening up the possibility of 
suing upon it on payment of penalty is tan- 
tamount to material alteration wMeh invali- 
dates the instrument and destroys the right 
of action on it. 1930 L. 959. Tronote torn 
in a materkU portion affecting its validity in 
the place of origin, amounts to a materiall 
alteration. 38 M. 746=25 M.L.J. 572, 
An alteration of the name of the payee is a 
material alteration, ^0 A.L.J. 987 (2) = 
1923 A. 128. Adding **mth interest^ ^ 
when the date was already specified is not 
material alteration. 86 I.C. 652=1925 P. 
0. 80=49 M.L.J. 132 (P.O.). A forged 
endorsement on a promissory note purport* 
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88. An acceptor or indorser of a negotiable la- 
Acceptor or indorser strument is bound by bis acceptance or indorsement 
bound notwithstanding pre- notwithstanding any previous alteration of ’the ins- 
vious alteration. truinent. 

Payment of instrument on . 89. Where a. promissory note, bill of exchange 

which alteration is not or cheque has been materially altered but does not 
apparent. appear to have been so altered, 

or where a cheque is presented for payment which does not at the time 
of presentation appear to be crossed or to have had a crossing which has been 
obliterated, 

payment thereof by a person, or banker liable to pay, and paying the 
same according to the apparent tenor thereof at the time of payment and other- 
wise in due course, shall discharge such person or banker from aU liability 
thtieon; and such payment shall not be questioned by reason of the instrument 
having been altered or the cheque crossed. 

90. If a bill of exchange which has been 
Extinguifllmient of rigktd negotiated is at or after maturity, held by the accep- 

of action on bill in aeeep- tor in his own right, all rights of action thereon are 

tor’s hands. extinguished. 

OHAPTBB VIII. 

Op Notice op Dishonour. 

91. A bill of exchange is said to be dishonoured by non-acceptance when 
Dishonour by non-aceep^ the drawee, or one of several drawees not being 
partners, makes default in acceptance upon being 
duly required to accept the bill, or where present- 
ment is excused and the bill is not accepted. 

Where the drawee is incompetent to contract, or the acceptance is 
qualified, the bill may be treated as dishonoured. 


ing to be a receipt of the amount due under 
the note, which is outside the body of the 
note and the signature, prima facie does not 
form part of the note and is not a material 
alteration. 163 I.O, 803=1936 M.W.lSf. 
451=43 H.W. 665=1936 M. 616. Iwier- 
polation of interest in a note, when amounts 
to material alteration. 23 A.L.J. 253=:87 
I.O. 796. Alteration of rate of interest 
from Re. 0-8-0 to Ra. 1-8-0 is material alte- 
ration. 1937 A.W.B. 232=1937 A.L.J. 
235=1937 AU. 439. Alteration of due date 
of payment, effect of. 99 I.O. 489=1927 
B. 13=50 B. 656. Suit on a pronote exe- 
cuted by two persons — One alone executing, 
the mark of the other having been affixed to 
the note without her permission — ^Enforcea- 
bility against the real executant alone. 21 
L.W. 532=87 I 0. 48=1925 M. 929, 
doubted in 1928 M.W.N. §91=1928 M. 
1092. See 1914 M.W.lsr. 250. As to hur- 
den of proof in cases of material alteration 
in pronote, see 98 I.C. 721=28 Bom.L.R. 
944=1926 B. 491; 1939 Lah. 31. See also 
14 Rang. 29, Where a party sues on an in- 
strument which, on the face of it, appears 
to have been altered, it- is for him to show 
that the alteration has not been improperly 
made. 1935 R. 131. Where below^ the 
signatures of executants of a promissory 
note, the name of another person is forged 


by or at the instance of the payee without 
the consent of the real executants, and the 
addition of the new name is not made in 
order to carry out the common intention 
of the original parties, the promissory note 
is void even as against the real executants 
who are not consenting parties to the mate- 
rial alteration made in the promissory note. 
156 I.C. 17=1935 O.W.N. 661=1935 O. 
434=(1943) 1 M.L.J. 380=1943 Mad. 511. 
See also 1936 Mad. 154. The law requires 
a fresh stamp when a material alteration 
is made, as the alteration makes the instru- 
ment a new one. 162 I.C. 358=1936 R. 
136. Where it is found that a hand note 
sued on had been fraudulently altered, the 
plaintiff should not be granted any relief. 
A person who has altered an instrument is 
not entitled to succeed on the basis of the 
original consideration and to rely upon the 
altered instrument as embodying an acknow- 
ledgment or admission. 1939 Pat. 255. See 
also 16 Pat. 527=18 Pat.L.T. 640=1937 
Pat. 572. 

Sec. 89r-See 62 A. 883=128 I.O. 758= 
1930 A. 778. 

Sec. 91. — Where there is no allegation 
that the presentment was excused, the plain- 
tiff must prove that the drawee was re- 
quired to accept the bill and that he dis 
honoured it by non-acceptance. 21 L.W. 
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92. A 

Dishonour 

ment. 


promissory note, bill of exchange or cheque is said to be dishonour* 
by non-pav non-payment when the maker of the note„ 

^ ^ acceptor of the bill or drawee of the cheque makes 
default in payment upon being duly required to pay 
the same. 


93. When a promissory note, bill of exchange or cheque is dishonoured by 
By and to whom notice non-acceptanee or non-payment, the holder thereof, 
should be given. or some party thereto who remains liable thereon, 

must give notice that the instrument has been so dis- 
honoured to all other parties whom the holder seeks to make severally liable 
thereon, and to some one of several parties whom he seeks to make jointly liable 
thereon. 


Nothing in this section renders it necessary to give notice to the maker 
of the dishonoured promissory note or the drawee or acceptor of the dishonour- 
ed bill of exchange or cheque. 

94. Notice of dishonour may be given to a duly authorized agent of the 
Mode m wMcb notice person to whom it is required to be given, or, where 
may be given. lie has died, to Ms legal representative, or, where he 

has been declared an insolvent, to his assignee ; may 
be oT-al or written j may, if written, be sent by post ; and may be in any form ; 
but it must inform the party to whom it is given, either in express terms or by 
reasonable intendment, that the instrument has been dishonoured, and in what 
way, and that he will be held liable thereon; and it must be given within a 
reasonable time after dishonour, at the place of business or (in case such party 
has no place of business) at the residence of the party for whom it is 
intended. 


If the notice is duly directed and sent by post and miscarries, such mlv 
carriage does not render the notice invalid. 

95. Any party receiving notice of dishonour must, in order to render any 

P t r eeivinff must liable to himself, give notice of dishonour 

traiwmit ^notioe ^ of dis- party within a reasonable time, unless such 

honour. party otherwise receives due notice as provided by 

section 93. 

96. When the instrument is deposited with an agent for presentment, the 

^ ^ . agent is entitled to the same time to give notice to 

Agent for presentment, principal as if he were the holder giving notice of 


210=86 I.O. 576=1925 M. 4:44. Sefi also 
86 I.C. 357. 

Sec. 92. — ^The provisions of Ss. 91, 92 
and 93 dealing with dishonour by nonpay- 
ment are applicable to bills of exchange pay- 
able at sight or on demand. 10 L.W. 39 
=52 I.C. 370. In absence of notice of 
dishonour, the endorsee of a promissory note 
is not liable unless a special contract to the 
contrary is proved. 152 I.C. 129=40 li. 
W. 666=1935 M. 22 (2). 

Sec. 93. — ^Notice of dishonour should be 
given to the indorser of a promissory note 
payable on demand in order to make him 
liable on the instrument. 1930 M.W.jN'. 
1232=1931 M. 113. Where a cheque is dis- 
honoured, it is incumbent on the endorsee 
to serve the endorser with notice of such dis- 
honour and the failure to do so discharges 
the endorser from all liability, and the en- 
dorsee could not sue even on the original 


consideration. 38 P.L.B. 240=1936 L 
796 . There is no provision in the Negotiable 
Instruments Act making the notice of dis- 
honour compulsory where a hundi payable 
at sight has been dishonoured. 1937 Pesh. 
103. 

Secs. 93 and 98, — The rule as to notice of 
dishonour does not admit of any departure 
except in the cases enumerated in S. 98. 1 
L. 262=55 I.C. 610. 

Secs. 93 and 95 . — Where the payee of a 
promissory note practises fraud in endorsing 
it over to another after it has hecoxne bar- 
red by limitation, fabricating an endorse- 
ment of payment so as to make it appea?^ 
that it is not barred, he is not entitled to 
plead in defence to a suit against hittt thofe 
he is entitled to notice of dishonour. There 
is no necessity for notice of dishonour m 
such a case. 50 L.W. 649=1940 Mad. 
85 =( 1939 y 2 M.L.J. 760. 
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dishonour, aud the principal is entitled to a further like period to give notice 
of dishonour. 


97. When the party to whom notice of dis- 
When party to whom honour is despatched is dead, but the party despatch- 
notiee given is dead. ing the notice is ignorant of his death, the notice is 

sufficient. 


Wien notice of 
iononr is unnecessary. 


dis- 


98. No notice of dishonour is necessary — 


(a) when it is dispensed with by the party entitled thereto; 

(I) in order to charge the drawer when he has countermanded payment ; 

(c) when the party charged could not suffer damage for want of notice; 

(d) when the party entitled to notice cannot after due search be found; 
or tbe party bound to give notice is, for any other reason, unable without any 
fault of his own to give it ; 

(e) to charge the drawers when the acceptor is also a drawer; 

(f) in the case of a promissory note which is not negotiable; 

(g) when the party entitled to notice, knowing the facts, promises uu- 
conditionaly to pay the amount due on the instrument. 


CHAPTBE IX. 

Of Noting and Protest. 


Noting. 


99. When a promissory note or bill of exchange has ben dishonoured by 
non-acceptance or non-payment, the holder may 
cause such dishonour to be noted by a notary public 

upon the instrument, or upon a paper attached thereto, or partly 
upon each. 

Such note must be made within a reasonable time after dishonour, and 
musi specify the date of dishonour, the reason, if any, assigned for such dis- 
honour, or, if the instrument has not been expressly dishonoured, the reason 
why the holder treats it as dishonoured, and the notary’s charges. 

100. When the promissory note or bill of exchange has been dishonoured 
by non-aeeeptauce or non-payment, the holder may, 
within a reasonable time, cause such dishonotur to be 

noted and certified by a notary public. Such certificate is called a protest. 

When the acceptor of a bill of exchange has become insolvent, or his 
Protest for better secu- credit has been publicly impeached, before the 
ritj. maturity of the bill, the holder may, within a reason- 

able time, cause a notary public to demand better 
security of the acceptor, and on its being refused may, within a reasonable 


Protest . 


Seo. 98. — ^TMs section contains tbe ex 
ceptions to tbe general rule requiring notice 
of disbonour and tbe person relying upon 
any sueb exception must estabUsb all tbe 
requirements thereof. 1 L. 262=55 I.O. 
610. Undue omission to give due notice of 
disbononr discharges tbe persons entitled to 
such a notice. 11 U. 34=116 I.O. 887= 
1929 L. 577. Notice of disbonour— Failure 
to give — ^No damage — Onus of proof. 1932 
N. 55. 

Sec. 98 (b) . — ^It is not necessary that tbe 
actual words ^'countermanding payment 
should be used; it is sufdcient if tbe words 
used clearly show that tbe drawer does not 
want payment to be made in accordance 
with the tenor of tbe bundi. Tbe question 
of countermaiidinfi: payment is a question of 
fact. 163 I.C. 743=1936 M. 606. 


Sec, 98 (e). — Tbe use of tbe singular, 
"drawer’’ followed by tbe plural "draw- 
ers” in S. 98 shows that if tbe acceptor 
is one of tbe drawers, both tbe drawers 
would be liable, even tbdbgb no notice of 
disbonour has been given. 51 A. 630=1929 
A. 254. 

Sec. 98 (g). — Tbe "unconditional promise 
to pay” contemplated by 01. (g) of S. 98, 
need not be express. Where an endorsement 
is made on a promissory note that a certain 
amoimt^as paid towards tbe satisfaction of 
the interest of tbe note, tbe acknowledgment 
contained in such endorsement is, by impli- 
cation, a clear promise to pay which under 
tbe section renders notice of disbonour un- 
necessary. 47 Bom.L.B. 336=1945 Bom. 
359. 
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time, cause saeli facts to be noted and certified as aforesaid. Such certificate 
IS called a protest for better security. 

Contents of protest. ^ protest under section 100 must con- 

tain — 

(a) either the instrument itself, or a literal transcript of the instrument 
and of everything written or printed thereupon ; 

(hi the name of the person for whom and against whom the instrument 
has been protested; 

(c^ a statement that payment or acceptance, or better security, as the 
case marv’ be, has been demanded of such person by the notary public; the terms 
of his answer, if any, or a statement that he gave no answer or that he could 
not be found ; 

(cl) wlien the note or bill has been dishonoured, the place and time of 
dishonour, and, when better security has been refused, the place and time of 
refusal ; 


(e) the subscription of the notary public making the protest; 

(f) m the event of an acceptance for honour or of a payment for honour^ 
the name of the person by whom, of the person for whom, and the manner in 
whK'h, such acceptance or payment was offered and effected. 

notary public may make the demand mentioned in clause (c) of this 
section either in person or by his clerk or, where authorized by agreement or 
usage, by registered letter.] 

102. When a promissory note or bill of exchange is required by law to be 

protested, notice of such protest must be given ins- 

Xi O ulGw 01 UxUX0SU« X* i?!*! • Jl "I 

tead or notice 01 dishonour, in the same manner and 
subject to the same conditions ; but the notice may be given by the notary public 
who makes the protest. 

103. All bills of exchange drawn payable at some other place than the 
Protest for non-payment place mentioned as the residence of the drawee, and 

after dishonour by non- which are dishonoured by non-acceptance may, with- 
aeceptanee. further presentment to the drawee, be protested 

for non-payment in the place specified for payment, 
unless paid before or at maturity. 


. - 104. Foreign bills of exchange must be protest- 

Protest 0 oreign 1 • dishonour when such protest is required by the 

law of the place where they are drawn. 

^ [104-A. For the purposes of this Act, where a bill or note is required to 
men noting equivalent be protested within a specified time or before some 
to protest. further proceeding is taken, it is sufficient that the 

bill has been noted for protest before the expiration 
of the specified time or the taking of the proceeding; and the formal protest 
may be extended at any time thereafter as of the date of the noting.] 

CHAPTER X. 

Op Reasonable Time. 


105. In determining 
Reasonable time. 


what is a reasonable time for presentment for accept- 
ance or payment, for giving notice of dishonour and 
for noting, regard shall be had to the nature of the 


LEG. PEP. 

1 Last paragraph of S . 101 was added by 
the Negotiable Instruments Aet (II of ISSS), 
S. 6. 

2S. 104-A was inserted by the Negotiable 
Tnstrumenif Aet (TI of 1885), S. 6 


Sec. 104. — A bill drawn upon a resident 
in British India is an inland bill for which 
no protest is necessary. The fact that the 
bill was drawn out of British India (in 
England) does not make it a foreign bill. 57 
C. 730=129 I.O. 190=1930 0. 692. 

Seg. 105. — ^In considering the question of 
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instrunient and the.usual course of dealing with respect to similar instruments; 
and, in calculating such time, public holidays shall be excluded. 

106, If the holder and the party to whom notice of dishonour is given 
Reasonable time of giving carry on business or live (as the case may be) in 

notice of dishonour, different places, such notice is given within a reason- 

able time if it is despatched by the next post or on 
the day next after the day of dishononr. 

If the said parties carry on business or live in the same place, such notice 
is given within a reasonable time if it is despatched in time to reach its desti- 
nation on the day next after the day of dishonour. 

107. A party receiving notice of dishonour, who seeks to enforce his right 
Reasonable time for tran- against a prior party, transmtts the n^ice mthin a 

smitting such uotica. reasonable time if he transmits it within the same 

time after its receipt as he would have had to give 
notice if he had been the holder. 


CHAPTER XI. 


Of Acceptance and Payment fob Honoub and Reference 
IN Case of Need. 

108. "When a bill of exchange has been noted or protested for non-accept- 

. , ance or for better security, any person not being a 

Acceptance for honour. party already liable thereon may, with the consent of 

the holder, by writing on the bill, accept the same for the honour of any party 
thereto. * *] 

109. A person desiring to accept for honour must ^[by writing on the bill 
How acceptance for "^^der his hand], declare that he accepts under pro- 

honour must he made. test the protested bill for the honour of the drawer 

or of a particular indorser whom he names, or gene- 
rally for honour. * *] 

Acceptance not specifying 110. Where the acceptance does not express for 
for whose honour it iaf whose honour it is made, it shall be deemed to be 

made for the honour of the drawer. 

111. An acceptor for honour binds himself to all parties subsequent to the 
Idahility of acceptor fox party for whose honour he accepts to pay the amount 
honour. of the bill if the drawee do not: and such party and 

all prior parties are liable in their respective 


LEG. BEF. 

1 Portion repealed by the Negotiable In- 
struments Act (II of 1885), S. 7, was 
follows : — 

Unless the person who intends to accent 
supra protest first declares, in the presence 
of a notary, that he does it for honour and 
has such declaration duly recorded in the 
notarial register at the time, his acceptance 
shall be a nullity. 

2 These words were substituted for the 
words ‘‘in the presence of a notary public 
subscribe the bill with Ms own hand and” 
by the Negotiable Instruments Act (TI of 
1885), 0. 8. 

5 The words ^'and such declaration must 
be recorded by the notary in his register” 
were repealed by the Negotiable Instruments 
Act (n of 1885), S. 8. 


reasonable time, facts such as the distance 


at which persons live from each other, the 
course of dealings with respect to similar 
instruments, the nature of the instrument and 
all such other circumstances applicable to 
the case ought to be considered. But when 
these facts have been ascertained, the rea- 
sonableness of the time becomes a mixed 
question of law and fact 116 I.C. 887= 
1929 L 577=11 L. 34. 

Sec. 106. — ^Notice of dishonour should be 
given as soon as the bill is dishonoured. It 
is the duty of the holder to prove that tne 
notice was given, and if not given, he was 
excused from doing so for any of the lea 
sons specified in S. 98. The omission to 
give notice discharges the persons who are 
entitled to such notice. 11 L. 34=116 J 
C 887=1929 L. 577. A delay of 27 days 
in giving notice of dishonour is unreason- 
able delay wMeh has the effect absolving 
the drawers from liability. 1929 Lah 577. 
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capacities to compensate the acceptor for honour for all loss or damage sustain- 
ed by him in consequence of such acceptance. 

But an acceptor for honour is not liable to the holder of the bill unless it 
is presented (or in ease the address given by such acceptor on the bill is a place 
other than the place where the bill is made payable), forwarded for present- 
ment, not later than the day next after the day of its maturity. 

112. An acceptor for honour cannot be charged unless the bill has at its 

When acceptor for honour niaturity been presented to the drawee for payment, 

may he charged. and has been dishonoured by him, and noted or pro- 

tested for such dishonour. 

113. When a bill of exchange has been noted or protested for non-pay- 

Payment for honour. person may pay the same for the honour of 

any party liable to pay the same : provided that the 
person so paying ^ [or his agent in that behalf] has previously declared before a 
notary public the party for whose honour he pays, and that such declaration has 
been recorded by such notary public. 

114. Any person so paying is entitled to all the rights, in respect of the 

Bight o£ payer for of the holder at the time of such payment, and 

honour. may recover from the party for whose honour he pays 

all sums so paid with interest thereon and with all 
expenses properly incurred in making such pa 3 nnent. 

115. Where a drawee in ease of need is named in a bill of exchange, or iu 

Drawee in ease of need indorsement ttereon, the hill is not dishonoured 

until it has been dishonoured by such drawee. 

Acceptance and payment 116. A drawee in ease of need may accept and 
without protest. pay the bill of exchange without previous protest. 

CHAPTER XII. 


Op Compensation. 

117. The compensation payable in case of dishonour of a promissory note, 
Knles as to compensation. exchange or cheque by my party liable to the 


holder or any indorsee, shall ^ 
determined by the following rules: — 


be 


LEG. REP. 

1 These words were inserted by the Nego- 
tiable Instruments Act (II of 1885), S. 9. 

2 The words and brackets ‘^(except in 
cases provided for by the Code of Civil Pro- 
cedure, S. 532)’^ have been omitted by Act 
XXX of 1926, S. 3. 


Sxes. 113 AND 115. — S. 113 does not apply 
to a ^'drawee in ease of need’^ in a bill of 
exchange. Where the vendor takes a hill of 
exchange to his own order, the property in 
the goods cannot pass to the purchaser uitil 
he accepts the hill and meets it on presen- 
tation. But when the purchaser accepts fche 
bill and dishonours it on presentation the 
contract between him and the vendor comes 
to an end and thereafter when the bill is 
accepted and met on presentation by the 

drawee in case of need^^ the property In 
Ihe goods passes to the ^‘drawee in case of 
need’^ unless the purchaser can show S'^me 
new contract between him and the vendor. 
1941 Rang. 270. 

Seo 115. — S. 115 makes the presentmeit 


to the drawee in case of need obligatory on the 
holder, and the non-presentment of the bill 
to him, absolves the drawer from liability. 
116 I. C. 887=1929 L. 577. 

Secs. 115 and 116. — The drawee in case 
of need of a bill of exchange cannot be made 
liable upon a bill which has never been ac- 
cepted by him. When a bil lof exchange 
has been dubr accented by the drawee in the 
first instance but is dishonoured by him when 
presented for payment at maturity, the hoi 
der cannot make the drawee in case of need 
liable upon the bill, unless he has previously 
presented the bill for acceptance to the 
dmwee in case of need. 177 I 0- 8484=40 
Bom.L.R. 473=1938 Bom, 364. 

Sec. Ii 8 Special rttlbs ot evidence — 
Scope and effect of — General Law — Bow 
PAR MODIFIED. — ^The Act lays down certain 
special rules of evidence and certain pre- 
sumptions and precludes certain pleas being* 
raised in partieula** cases; but it cannot be 
said that beyond the scope of such rules or 
necessary implications therefrom, the appli- 
cability of the general principles of lav o** 
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(a) the holder is entitled to the amount due upon the instrument, toge- 
ther %vdth the expenses properly incurred in presenting, noting and protesting 
it; 

(b) TP hen the person charged resides at a place different from that at 
vhich the instrument was payable, the holder is entitled to receive such sum at 
the current rate of exchange between the two places; 

(c) an indorser who, being liable, has paid the amount due on the same 
is entilled to the amount so paid with interest at per centum per annum from 
the date of payment until tender or realization thereof, together with all expen- 
ses caused by the dishonour and payment; 

(d) when the person charged and such indorser reside at different places, 
the indorser is entitled to receive such sum at the current rate of exchange 
between the two places; 

(e) the party entitled to compensation may draw a bill upon the party 
liable to compensate him, payable at sight or on demand, for the amount due to 
him, together with all expenses properly incurred by him. Such bill must be 
accoin]mnied by the instrument dishonoured and the protest thereof (if 
any). If such bill is dishonoured, the party dishonouring the same is liable 
to make compensation thereof in the same manner as in the case of the original 
bill. 


CHAPTER XIII. 

Special Rules op Evidence. 

Presumptions as to negoti- 118. Until the contrary is proved, the following 
alU instrunitnt.s. presumptions shall be made: — 


the ordinary rules of evidence is excluded. 
58 M. 693=1935 M. 181=68 M.L.J. 81 
(P.B.). 

Sec. 118: General. — The special rule3 of 
evidence laid down in S. 118 are intended to 
apply as between the parties to the instru- 
ment or those claiming under them. In 
other eases, the presumption can only be in 
terms enacted in S . 114 of the Evidence Act, 
ill. (e) which leaves it to the Court to ap- 
ply the presumption or not according to cir- 
cumstances. A suit against the undivided 
sons of a Hindu promisor governed by the 
Mitakshara law, on a promissory note exe- 
cuted by him, cannot be regarded as one 
against the heirs or representatives of the 
prouiisor, because it only seeks to enfoice 
the Hindu Law theory of pious obliagtio i in 
respect of property which the son^ have 
taken by survivorship; since the pious obli- 
gation can arise only on the assumption Df 
the existence of a debt due by the father, the 
onus of proving the existence of the debt is 
on the creditor. He must therefore prove 
that the promissory note was supported by 
consideration; and he cannot invoke S. 118 
to throw the onus on the sons. I.H. 

R. (193,7) M. 299=1937 M. 182=(1D37) 
1 M.L.J. 543. Even the onus undei S. 
118 of the Negotiable Instruments Act need 
not always be discharged by direct evidence. 
(1937) 1 M.L.J. 543. The provisions of 

S. 118 do not affect the question witl. re- 
gard to the admissibility in evidence of a 
document whicji depends entirely upon the 
document as it stands. 90 I.O. 68^27 


Bom.L.B. 1122=1925 B. 527. On this 
section, see 9 I.C. 79; 8 I.C. 796=12 0. 
L.J. 470; 5 I.C. 891; 20 B. 367; 2 I.C. 
539; 1938 Pat. 612 The presumption as 
to receipt of full consideration arising from 
a debtor’s signature on a promissory note 
can only be available against the debtor 
•personally and cannot be invoked .against the 
oificial receiver or a creditor in insolvei.cy 
proceedings. 108 I.C. 147=1928 A. 380. 
Where the promissory note sued upon is not 
a negotiable instrument, there is no pre- 
sumption under S. 118 that it was made for 
consideration. 84 I.C. 866=1925 L. 273; 
13 P.L.T. 506=1932 P. 224. See also 146 
I.C. 709=10 O.W.N. 839=1933 0. 394. 
It is true that under S. 118 there is a pre- 
sumption of consideration for a promissory 
note, while in a suit to recover a debt it is 
for the plaintiff to prove the consideration. 
But in a suit on the debt, if a promisjory 
note is evidence of the debt, the presump- 
tion would still arise. I.L.E. (1940) Ear. 
342=1940 Sind 217. Holder — Considera- 
tion — ^Presumption — Transferee from payee 

80 I.C. 741=1924 L. 462. Transfeiee of a 
tainted pro-note, if holder in due course — 
Burden of proof. 1928 M. 1238. In a suit 
on a promissory note, the defendants con- 
tended that they had affixed their signatiire 
to a blank paper, that there was no cash 
consideration and that they had induced 
plaintiff to give evidence in a ease by affix- 
ing their signature to the note. The Coiivt 
thereupon cast the burden of proving consi- 
deration on the plaintiff. Keld, that the 
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(a) that every negotiable instrument was made or drawn for considera- 
tion, and that every such instrument, when it has 


of consideration. 


been accepted, endorsed, negotiated or transferred. 


was aceepWl, indorsed, negotiated or transferred for consideration j 


Court erred in not taking into account inc 
presumption nuder S. 118, Negotiable In- 
struments Act and in casting the onus on the 
plaintijBf. 54 A. 375=1932 A. 164. A 
mere admission that the actual consideration 
was different from that described in the con- 
tract does not shift the burden of introduc- 
ing evidence on to the payee. (1924 A. 256 
and 15 C.P.L.B. 24, Poll.) I.L.P. 1936 
JSr. 142=1936 N, 130. 

Sec. 118, Ol. (a) : IJresumptiok as to 

CONSIDEEATION — SCOPE AND EXTENT - -The 

ordinary rule is that every negotiable instru 
ment is to be presumed to be for conside- 
ration and the burden of proof rests on the 
defendant admitting execution to prove that 
it was not for consideration, but in a ease 
where the parties go to trial on the ques- 
tion of want of consideration and the trial 
Court which hears the evidence and notes the 
d,emeanour of the witnesses forms an opinion 
against the plaintiff, the question as to any 
presumption of consideration passinof ander 
the instrument does not arise. Purther, if 
the defence is minority at the time of the 
execution of the instrument and there are 
other suspicious circumstances, via., the fact 
that the plaintiff has failed to produce his 
account books, although he admits that he 
keeps regular accounts, the presumption can- 
not be availed of. 10 Luck. 423=11 O.'W. 
N. 1589=1935 O. 41. See also 1035 A. 
154. S. 118 is imperative and the Court 5s 
bound to draw the initial presumption that 
every negotiable mstrument was nade for 
consideration, when its execution is admit 
ted. Where the plaintiff has led evidence 
in the first instance to prove the considera- 
tion for a promissory note and has failed to 
elstablish the passing of consideration, he 
can fall back on the initial presumption in 
liis favour. But when -the Court has after 
a consideration of the entire evidence record- 
ed a clear finding one way or the oth^-l^, then 
the finding is based not on a mere presump- 
tion but on the evidence, and has to l*e ac- 
cepted in second appeal. 57 A. 895=1935 
A. 509; 3 A.L.J. 322=28 1.0. 390. Under 
S. 118 the only presxunption that can be 
raised is that a promissory note has been 
executed for consideration, Le.j ths . the 
amount for which it is executed was ad- 
vanced. But the section does not raise the 
further presumption that the amount was ad- 
vanced for legal necessity. The burden of 
proving legal necessity for the loan is on 
the payee. 155 I.C. 607=1935 N. 127. 
8 . 118 (a) does not limit the presumption as 
to the passing of consideration only to cases 
of consideration as stated in the negotiable 
instrument. WTiere the instrument itself 
G* G. M .— 496 


mentions cash payment as the consideration 
for it and that is also the case of tU plain- 
tiff at the hearing, it must not be t<ikeii to 
be without consideration within the meaning 
of S. 43 of the Act; simply because the de- 
fendant has succeeded in demolishing the 
plaintiff's ease, when it appears frxm the 
evidence on record that there was considera- 
tion in a different form. 46 C.W.N. 340 
=75 C.L.J. 404=1943 Cal. 22. In suits on 
simple loans it is open to a Crurt to deter- 
mine in every ease whether person wto de- 
nies consideration has succeeded in s-ipport- 
ing Ms denial by such direct or circumstan- 
tial evidence wMeh may be sufheient in itself 
to rebut the presumption laid dowi in 8. 
118 of the Act. Merely because the debtor 
IS a profligate young man and the creditor 
is a money-lender, the presumption under S. 
118 is not rebutted so as to shift th^* burden 
of proof on to the creditor. 17 L. 10^=1935 
L. 599. See. 118 and Evidence Act, S. 114 
111. (0) Explanation — Scope and effect of — 
Presumption as to consideration. S'^e 1935 
L . 599 . The presumption that a pro-note was 
for consideration will not necessarily apply 
in a criminal trial. 59 I.C. 198=18 A.L. 

J. 1151. The initial presumption of con- 
sideration arising under 8. 118, can bo re- 
butted even by circumstantial evidence. 124 
I.C. 717=1930 A. 568. Under S. 118 (a) 
if a pro-note is genuine, there is a presump- 
tion that there has been considerat.on and 
the onus of proving want of consideration is 
on the party who pleads want of considera- 
tion. 1934 M. 702=67 M.L.J. 658.^ The 
mere existence of an antecedent debt is con- 
sideration within the meaning of S 118. 19 
I.C. 789=15 Bom.L.E. 333. The burden 
on the maker is not shifted by the mere 
fact that part of the consideration is shown 
not to have been paid in cash as 
represented in the promissory note. 122 
I.C. 383=1930 N 187. Tue onus of 
proving want of consideration for a hundi is 
on the drawer, for there is a statutory pre- 
sumption in favour of the passing of consi- 
deration of hundi. 58 I.C. 982=1 L. 429. 
Where the executant of a pro-note appeared 
to be a boy just emerged from minority with- 
out any ready money but with large expec- 
tation, the payee of the note shouM show 
that consideration passed. 31 I.O. 739 (29 
B. 367; 29 M.L.J. 23, PoU.), Where a 
promissory note is executed by one who had 
recently become a major and who is living 
with his father in the joint family and who 
has been initiated into the mysteries of wine 
and women by the creditor who himself is in- 
vol’^ed and is unable to pay his debts, apart 
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(6) that every negotiable instrument bearing 
a date was made or drawn on such date; 

(c) that every accepted bill of exchange was 
accepted within a reasonable time after its date and 

(d) that every transfer of a negotiable instru- 
ineur was made before its maturity; 

(p) that the indorsements appearing upon a 
negotiable instrument were made in the order in 
which they appear thereon; 

(/) that a lost promissory note, bill of ex- 
change or cheque was duly stamped; 

{g ) that the holder of a negotiable instrument is a holder in due course . 

that holder is a holder in Provided that, where the instrument has been 

due course. obtained from its lawful owner, or from any person 

in lawful custody thereof, by means of an offence or 
fraud, or has been obtained from the maker or acceptor thereof by means of an 
off(*nce or fraud, or for unlawful consideration, the burden of proving that the 
holder is a holder in due course lies upon him. 


as to date. 

as to time of acceptance. 

befor< its maturity; 

as to time of transfer; 

as to order of indorse- 
ments- 

as to stamp : 


from the technical rule laid down in SS 118, 
the ordinary presumption that a negotiable 
instrument has been executed for considera- 
tion is so much weakened that a clear denial 
by the executant as to the receipt of the con- 
sideration would be sufficient to shift the 
burden of proof and throw upon the credi- 
tor the obbgation of satisfying the Court 
that lie has in fact paid the consideration hr 
full I.U.B. (1943) All. 163=1942 A.I 4 .J. 
674=1943 All. 90. The circumstances show- 
ing that the plaintiff did not pay the whole 
of consideration money of the promissory 
note shifts on to him the burden of proying 
that the consideration money was paid in 
full. 30 I.C. 971=29 M.L.J. 236. B^e 
also 1933 L. 1029. Notwithstanding S. 118 
of the Act, the burden of proving considera- 
tion for a promissory note executed by the 
insolvent is on the creditor and not the 
Official Assignee. 26 S.L.R. 279=1932 S. 
197 . A debtor who desires, to show that there 
is nothing due on a promissory note execut- 
ed by him, which is in the creditor’s posses- 
sion with no mark on it showing that it has 
been discharged, has a very heavy burden of 
proof. Even if there are a series of trans- 
actions between the same parties, if one of 
them sues upon a promissory note, as a rule 
it is no answer for the defendant to say that 
the claim is a matter of account. 151 I.C. 
582=1934 B. 358. If a hand-note mentions 
one kind of consideration, but it is found that 
there is a consideration of a different na- 
ture, the suit is not liable to be dismissed 
for this reason. 165 I.C. 809=1936 P. 498. 
It cannot be said that when there is a denial 
of -execution of a promissory note, the plain- 
tiff is bound to prove not only execution but 
also the eonmderation. Once the document 
is proved the presumption provided by S. 118 
applies. 3J93 I.C* 863=1941 O.WJNr. 613. 


Where a defendant to a suit on promissory 
note admits the thumb-impression on the note 
but sets up fraud which he does not substan- 
tiate and there is no evidence for the defence, 
the Court is bound under S. 118, to draw 
a presumption that the note was for consi- 
deration. It is wrong to place the burden 
of proving the passing of consideration on 
the plaintiff in such a ease and he is not 
bound to produce any such evidence. 1941 
O.W.N. 1161. 

Sec. 118, Cl. (h) . — a promissory note 
is shown to be ante-dated, no presumption 
arises that it was executed on the date it 
bears on its face. 34 I.C. 617. 

Cl. (d) . — ^Assignment of pro-note — ^Pre- 
sumption as to consideration. 1927 L. 864. 

Cl. (e) . — ^When there is no satisfactoiy 
evidence as to the order of indorsements, the 
statutory presumption that they were made 
in the order in which they appear thereon 
will prevail. 45 I.C. 186. 

Cl. (/). — ^Where a hundi has been lost, a 
presumption arises under S. 118 (/) that the 
hundi was duly stamped and the stamp was 
duly cancelled. 1930 S. 4. 

Cl. {g ) . — ^An endorsee from the payee of 
a hundi is presumed until the contrary is pro- 
ved to be a holder in due course and is un- 
affected by the absence or failure of conm- 
deration as between the drawer and the pa- 
yee. 27 I.C. 362=16 Bom.L.B. 743. See 
aho 71 M.L.J. 473. So also in the case 
of an endorsement of a promissory note 
which has been discharged. 1936 M. 879= 
71 M.L.J. 473. In order to place the burden 
of proof on the holder, the defendant musf 
first prove that the circumstances specified ia 
S. 118 (g) exist. When these facts are 
proved, the holder must prove that he be- 
came such in due course; in this onus will 
include proof that value was given. 101 I.O. 
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S. 120 J 


119. Ja a suit upon an instrument wMeli has been dishonoured, the Court 
Presumption on proof of shall, on proof of the protest, presume the fact of 
protest. diihonour, unless and until such fact is disproved. 


120. No maker of a promissory note, and no drawer of a bill of exchange 
, , . . ov cheque and no acceptor of a hill of exchange for 

orfmWich?y^'"of mstru® the honour of the drawer, shall m a suit thereon by a 
ment. holder in due course, be permitted to deny the vali- 

dity of the instrument as originally made or drawn. 


.325=1927 L. 137. Transferee of tainted 
pro-note — ^Holder in due course — Onus of 
proof — ^Remedy against transferor. See 113 
I.C. 456=1928 M. 1238. See also 1933 A. 
L.J 1241=1933 A. 754j 57 I.C. 304; 28 
Punj.L.R. 295=102 I.O. 42=1927 L. 864. 


Sec. 119. — ^Under S. 119 Court is entitled 
to presume dishonour if there is a proper 
protest. 10 L.W. 39=52 I.O. 370. 


Sec. 120. — The specific provision in S. 120 
is subject to the general rule enacted in S. 
26. 117 I.O. 133 (M). The fact that no 
consideration actually passed between the 
drawer of a cheque and the payee when the 
cheque was drawn, will not affect the right 
of the plaintiff who is a hona fide endorsee 
of the cheque to sue for the recovery of his 
money as a holder in due course. 12 Luch. 
139=1936 O.W.N. 377=1937 Oudh 155. 
Though S. 120 precludes the maker of pro- 
missory note from denying the validity of the 
note, where money is not advanced as a sim- 
ple loan unconditionally upon the promissory 
note, but is advanced after the note had 
been executed and on certain conditions pre- 
viously agreed upon, the promisor is entitled 
to prove circumstances in repudiation of his 
liability. 34 P.L.R. 470=1933 L. 456. 
The payee of a negotiable instrument to 
bearer is, not a holder in due course’ 24 
I.C. 721. See also 26 A.L.J. 729 (F.B.). 
The condition precedent to the application 
of S. 120 is that there must be a properly 
stamped bill of exchange before the Court 
at which the Court is entitled to look, 48 
A. 332=93 I.O. 63=1926 A. 359. See also 
26 A.L.J. 729 (F.B.). As to whether 

holder in due course” includes bearer of a 
promissory note who is made payee, see 26 
A.L.J. 729=50 A. 839=1928 A. 371. 


SS. 120 AND 121 — Appmcabilitt— Appm- 
CATION UNDER S. 19, MADRAS AGRICULTU- 
RISTS' Belief Act. — Ss. 120 and 121 do 
not apply to applications tinder S. 19 of tibe 
Madras Agriculturists' Belief Act for relief 
of debtors who are agriculturists. The words 


^^suit thereon" in Ss. 120 and 121 clearly 
show that the proceeding intented to 
be denoted by those words m a pro- 
ceeding initiated by some one who is entitled 
to sue or take legal steps xo recover 
the money due on a negotiable instrument, 
vis., by the promisee or payee; and they can- 
not apply to proceedings initiated by the 
maker or promisor for relief under a special 
Act like the Madras Act IV of 1938. There 
is consequently no estoppel in the way of 
an applicant under S. 19 of the Madras Act 
lY of 1938, which prevents him from estab- 
lishing that a debt evidenced by a negotia- 
ble instrument executed after 1932, was real- 
ly one incurred before 1935, by showing that 
the instrument was in renewal of an eaifiier 
instrument executed prior to 1932. So far 
as Madras Act lY of 1938 is concerned, there 
is no justification for regarding a debt in- 
curred under a promissory note lu a different 
way from other debts, as the obiect of the 
Act is to give relief to agficutturist deb- 
tors, whether the original debt was incurred 
under a negotiable instrument or otherwise. 

50 L.W. 587=1940 Mad. 52= (1939) 2 M. 
L.J. 658. In a suit on a promissory note 
by the endorsee thereof, the maker or de- 
fendant (debtor) is not barred by S. 120 of 
the Negotiable Instruments Act from plead- 
ing or setting np any defence open to the 
promissor under Madras Adt lY of 1938. The 
section only prevents the maker of the note 
from denying the validity of the instrument 
as originally made or draym. It does not 
bar any defence which is independent of a 
plea that the instrument as originally made 
or drawn was invalid. 54 L.W. 577= (1941) 

2 M.L.J. 808=1942 Mad. 169. 

Secs. 120 and 122.— An endorser of a ^ne- 
gotiable instrument is estopped as against 
the endorsee from setting up the invalidity 
of the instrument. 42 M. 470=36 M.L.J. 
301. The fact that no consideration actual- 
ly passed between the drawer of a cheque 
and the payee when the cheque was drawn, 
will not affect the right of the plaintiff who 
is a hona fide endorsee of the cheque to sue 
for the recovery of his money as a holder in 
due course. 12 Luck. 139=161 I.C. 818 
1936 O.W.N. 377=1937 Oudh 155. 
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121. No maker of a promissory note and no acceptor of a bill of exchange 
^ [payable to order] shall, in a suit thereon by a hol- 
Estoppel against denyJng (jer in due course, be permitted to deny the payee 
capacity of pa>ee to indorse, capacity, at the date of the note or bill, to indorse the 


122. No indorser of a negotiable instrument shall, in a suit thereon by a 
Estoppel against denying subsequent holder, be permitted to deny the signature 

signature or capacity of or capacity to contract of any prior party to the 
prior party. instrument. 

CHAPTER XIV. 

Of Crossed Cheques. 

123. Where a cheque bears across its face an addition of the words ‘^and 

Oheaue crossed eenerallv company” or any abbreviation thereof, between two 
i,iieque crossed generally. transverse lines, or of two parallel transverse 

lines simply, either with or without the words “not negotiable”, that addition 
shall be deemed a crossing, and the cheque shall be deemed to be cross^ 
generally. 

124. Where a cheque hears across its face an addition of the name of a 

_ n . „ negotiable”, that addition shall be deemed a crossing, 

C eque crosse specia y. either with or without the words ‘‘not 

and the cheque shall be deemed to he crossed specially, and to be crossed to that 
banlwr. 

Crossing after issue. 1^5. Where a cheque is uncrossed, the holder 

may cross it generally or specially. 

Wliere a cheque is crossed generally or specially, the holder may add 
th words “not negotiable.” 

Wliere a cheque is crossed specially, the banker to whom it is crossed 
ma\ again cross it specialty to another banker, his agent, for collection. 

126. Where a cheque is crossed generally, the 
Payment of cheque cross- banker on whom it is drawn shall not pay it other- 
ed generally. vvise than to a banker. 

Where a cheque is crossed specially the 
ed^s^iall banker on whom it is drawn shall not pay it otherwise 

e speeia y. banker to whom it is crossed, or his agent 

for collection. 

127. Where a cheque is crossed specialty to more than one hanker, except 
_ ^ - T. when crossed to an agent for the purpose of collec- 

^ ^be banker on whom it is drawn shall refuse 


ed Specially more than once* 


pa;^Tnent thereof. 


128. Where the banker on whom a crossed cheque is drawn has paid the 

_ ^ . same in due course, the banker paying the cheque, 

cheque has come to the hands of 
eneque. drawer thereof, shall respectively be 

entitled to the same rights, and he placed in the same position in all respects, as 
they would respectively be entitled to and placed in if the amount of the cheque 
had been paid to and received by the true owner thereof. 

129. Any banker paying a cheque crossed generally otherwise than to a 

_ . . , hanker, or a cheque crossed specially otherwise than 

iIha banker to whom the same is crossed, or his 

agent for collection, being a banker, shall be liable to 
the true owner of the cheque for any loss he may sustain owing to the cheque 
having been so paid. 


LEG*. BEE. the order of a specified person’’ by Act YIII 

iThe words ‘tyayable to order” were sub- of 1919. 
stituted for the words ^tyayable to, or to 
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130. A person taking a cheque crossed generally or specially, bearing in 

either case the words “not negotiable” shall not have 

Cheque ^hearing “not and shall not be capable of giving, a bett^ title to the 

negotiable . cheque than that which the person from whom he took 

it had. 

131. A banker who has in good faith and without negligence received 

Tjnr. Kor-v.., payment for a customer of a cheque crossed generally 

the cheque proves defective, incur any liability to the 


receiving 

cheque. 


payment of 


. T , true owuer of the cheque by reason only of having 

received such payment. 

' [Explanation— A banker receives payment of a crossed cheque for a 
customer within the meaning of this section notwithstanding that he credits h^s 
customer’s account with the amount of the cheque before receiving navment 
thereof.] » ^ ^ 

131-A. The provisions of this Chapter shall apply to any draft, as de- 
Applicdtion o£ Chapter fined in section 85-A, as if the draft were a cheque, 
to draits. {Inserted ly Act XXXIII of 1947 . ) 

CHAPTER XV. 

Of Bdlls nsr Sets. 

132. Bills of exchange may be drawn in parts, each part being numbered 
Set of hills. containing a provision that it shall continue 

payable only so long as the others remain unpaid. All 
the parts together make a set ; but the whole set constitutes only one bill 
and is extingcished when one of the parts, if a separate bill, would be extin- 
guished. 

Exception.— When a person accepts or indorses different parts of the 
bill in favour of different persons, he and the subsequent indorsers of each part 
are liable on such part as if it were a separate bill. 

133. As between holders in due course of 
different parts of the same set he who first acquired 
title to his part is entitled to the other parts and the 
money represented by the bill. 

CHAPTER XVI. 

Of International Law. 

134. In the absence of a contract to the contrary, the liability of the 
maker or drawer of a foreign promissory note, bill of 
exchange or cheque is regulated in all essential 
matters by the law of the place where lie made the 
instrument, and the respective liabilities of the 


Holder of first acquired 
part entitled to all. 


Law governing liability of 
maker, acceptor or indor- 
ser of foreign instrument. 


LEG. BEE. 

1 Inserted by Act XVIH of 1922, S. 2. 

Sec. 131. — ^In considering the liability of a 
•collecting bank in receiving payment on behalf 
of a customer of a cheque, the title to which 
is defective, the test of negligence is whether 
the transaction of paying in any given che- 
que coupled with circumstances antecedent and 
present was so out of the ordinary course that 
it ought to have aroused doubts in the bank- 
er’s mind and caused him to make inquiry. 


9 B. 585=1932 B. 6. Under S. 131, a 
hanker, in order to escape the liability which 
the general law imposes on a person or party 
who converts the goods belonging to the true 
owner thereof, must discharge the burden of 
establishing "that he received payment on 
behalf of a customer of his of a cheque not 
belonging to the customer but to some one 
else in good faith and without negligence. 
Negligence is essentially a question of fact and 
depends on the circumstance of each ease. 48 
Bom.L.B. 393. *• 

Secs. 134 and 137. — ^A suit was brought 
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acceptor and indorser by the law of the place where the instrument is made 
payable. 


Illustration, 

A bill of exchange was drawn by A in California, where the rate of interest is 25 per 
cent, and accepted by B, payable in Washington, where the rate of interest is 6 per cent. 
The bill is indorsed in British India, and is dishonoured. An action on the bill is brought 
against B, in British Iiida. He is liable to pay interest at the rate of 6 per cent, only; but 
if A is charged as diawer, A is liable to pay interest at the rate of 25 per cent. 

135. Wliere a promissory note, bill of exchange or cheque is made pay- 
able in a different place from that in which it is made 
or indorsed, the law of the place where it is made 
payable determines what constitutes dishonour and 
what notice of dishonour is sufficient. 


Law of place of payment 
governs dishonour. 


Illustration. 


A bill of exchange drawn and indorsed in Biitish India, but accepted payable in 
France, is dishonoured. The indorsee causes it to be protested for such dishonour, and 
gives notice thereof in accordance with the law of France, though not in accordance [with 
the rules herein contained in respect of bills whih are not foreign. The notie is suf&eient. 

136. If a negotiable instrument is made, drawn, accepted or indorsed out 
, . of British India, but in accordance with the law of 

out^/^Ssli butli India, the eircninstance that any agreement 

accordance with its^ law. evidenced by such instrument is invalid aecordmg to 

the law of the country wherein it was entered into 
does not invalidate any subsequent acceptance or indorsement made thereon in 
British India. 

Presumption as to foreign law of ay foreign county regar(^ 

law. promissory notes, bills of exchange and cheques shall 

be presumed to be the same as that of British India, 
unless and until the contrary is proved. 

^CHAPTER XVII. 

Notaries Public. 

138. The -[Central Government] may, from time to time, by notification 
in the Official Gajsette, appoint^ any person, by name 
pnbUe appoint notaries virtue of his office, to be a notary public under 

this Act and to exercise his functions as such within 
any local area, and may, by like notification, remove from office any notary 
public appointed under this Act. 


LEG. REF. 

iCh. 5VII was added by the Act II of 
1885, S. 10. 

3 Substituted by A.O., 1937, for Local 
Government. 

3 For appointment of notaries pubHe within 
districts and sub-districts of the Madras Pre- 
sidency, see Mad, R. and 0.; Gazette of 
India, 1904, Pt. I, p. 824; in Bombay, see 
Bom. R. and O. 

•^For rules under this section, see Notifica- 
tion No. 1433, dated 30th September, 1886 
Gazette of India, 1886, Pt. I, p . 548 . On the 
extension of the Act to Upper Burma similar 
rules werd framed with respect to that Pro- 
viiiee, see Notification No] 489, dated 11th 
May, 1894, Burma Gazette, Pt. II, p. 109, 
Bur. R. M. 


upon certain promissory notes executed by the 
defendant in the Nizam’s Dominions. Not 


having been stamped, they were not admissi 
ble in evidence even on payment of a penalty 
under the law in force in the Nizam’s Domi- 
nions. It was contended by the defendant in 
the suit that the documents were void and un- 
enforceable. Seld, the result of the provision 
in the foreign statute was only to make them 
inadmissible in evidence in the Nizam ’s Courts 
and not void and that they could be sued upon 
in British India. 53 M. 968=1930 M. 1004 
=59 M.L.J. 548. 

Seo. 135. — ^Bills of exchange — Boreign Mils — 
dishonour, notice of— Acceptance — Custom of 
trade. 508 I.O. 641=46 C. 584. The mere 
fact that the bills were left with the drawees 
for more than the customary time could not 
bar the plaintifiCs from recovering on the bi’is. 
46 C. 584. On this section, see also 47 B. 493 
=72 I.O. 246=1923 B, 241. 

Sec. 136,^Bee 22 M. 337; 3 U . 



SCH.] 


3967 


The Negotiable Instruments Act (XXVT of 188 i). 

139. The ^[Central Governineiit] may, from time to time, by notifieation 
in the OiSeial Gazette, make rules consistent with this 
notanes^ pubhc.^^ guidance and control of notaries public 

appointed under this Act, and may, by such rules'" 
(among other matters), fix the fees payable to such notaries, 

SCHEDULE. 

[Enactments Refealed.] 

Eep, by the Amsnding Act, 1891 (XII of 1891) . 


Bulesi relatmg to Notcuries Public. 

No. 1433, dated 30tli Septembei, 1886. — ^In exercise of the powei conferied section 
139 of the Negotiable Instniments Act XXVI of 1881 (as amended by Act II of 1885^, 
the Governor-General in Conneil is pleased to make the following Rules for the guidance 
and control of Notaries Public appointed under that Act, and fix the fees payable to 
those Notaries: — 

1. Notaries Public shall, in ti'ansaeting business under the Act, use the forms set 
forth in the Appendix to this Notification. (Forms omitted.) 

2. Besides lecording declaiations of payment for honour (section 113), Notaries 
Public shall, following the practice existing in the Presidency-towns, also register notings 
and protests made by them. No particular form of register is necessary for these purposes, 
but Notaries Public shall keep a substantial blank book in which to enter copies of all the 
letters which they may write presenting bills for acceptance or payment or bettor security; 
of all billsi noted, or protested, or paid for honour, together with all endorsements thereon 
(including that made by themselves, to the effect that the bill has been noted or protested for 
non-acceptance or non-payment or want of better security); and of all protests made by 
tliemselves and of all declarations made by payers for honoui . Notaries Public shall fur- 
ther, after examination of each entry in the book, affix their signature thereto, and, where 
demand of acceptance or payment or better security was made by a clerk, shall cause him 
to affix his signature also to the entry relating to the demand. 

3 . The book shall be known as the Notarial Register, and the pages thereof shall be 
numbered consecutively. 

4. Every Notary Public shall permit the District Judge or such officer as the Local 
Go\ermnent from time to time appoints in this behalf to inspect his register at such times, 
not oftener than twice a year, as the District Judge or officer may fix. 

5. When the original instrument is an Oriental language, any noting or protest or 
entry in his register which has to be made in respect of the instrument, by a Notary Public 
may be made either in that language or in English. 

6. In making presentments of bills or notes, Notaries Public shall observe the provi- 
sions of Chapter Y of the Act; 

Provided taht it shall not be necessaiy for a Notary Public to allow the drawer of a 
bill of exchange time for deliberation as provided by section 63. 

7. Every Notary Public shall use a plain circular seal bearing if he has been appoint- 
ed by name, his name and the name of the local area within which he has been appointed to^ 
exercise his functions and the circumscription ‘^Notary Public'’, and, if he has been appoint- 
ed by virtue of his office, the nani^of Ms office and of the local area within which he has 
been appointed to exercise his functions and the circumscription ‘^Notary Public". 

8. Every Notary Public shall have an office at such place within the local area for 
which he has been appointed as may be approved in this behalf by the District Judge. 

9. Notaries Public shall charge fees at the rates mentioned below, namely: — 

(1) For noting an instrument — 


If the amount of the 

in<!triiroent does not exceed 

Rs. 

1,000 

2 

If it exceeds Rs. 

1.000 

but does not exececd 


',000 

35 

Do. 

sooo 

do 


20 000 

6 

Do, 

20.000 

do 


.30, oro 

7 

Do.* 

30,000 

do 


50, oco 

8 

Do. 

SO. nno 




LEG. REF. 

1 In eases where the language of the bill is 
unknown to the Notary Public, and where 
Is impossible to find any one acquainted with 
the language of the bill to copy it into the 
register, an entry in the register of an abstract 
of the bill will be sufficient. 


2 In addition to the above fees, travelling 
aUowance, at the rate of three annas a mile 
by rail and eight annas a mile by road, may 
be charsred when the Notary Public is requir- 
ed to attend at any place more than one mile 
from his office. 
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(2) For protesting an instrument — 


[SCH. 


If it exceeds Rs. 

1,000 

but does r 

Do. 

5. OiO 

do 

Do. 

20’ OoO 

do 

Do, 

JO, OjO 

do 

Do. 

4u 0 0 

do 

Do’ 

5 ., 000 

do 

Do. 

bO, COO 

do 

Do. 

70, hOO 

po 

Do 

80, 0( 0 

do 

Do 

90, OOO 

do 

Do 

100 OoO 

do 


{3) For recording a declaration of payment of honour, 

( 4 .) Duplicate protests, — half the charge for the original. 

10. Tnese rules shall come into force on the first day of January, 1887. 


1,000 

6 

5,000 

7 

20, 000 

10 

30, 0i 0 

11 

40, 000 

12 

5t , 000 

l£ 

60, 000 

14 

7o, 000 

IS 

80, 000 

16 

90. 000 

17 

100. 000 

18 


22 

Bs. 



THE NEGOTIABLE INSTRUMENTS (INTEREST)ACT 
(XXX OF 1926). 

[Bepealed hy Act I of 1938.] 


THE NORTHERN INDIA FERRIES ACT (XVII OF 1878). 

CONTENTS. 
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I. — ^Peeliminahy. 

Sections. 
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Local extent. 
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ind discontinue public ferries. 

5- Claims for compensation. 

6. Superintendence of public ferries. 

7. Management may be vested in muni- 
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7-A. Management may be vested in 
District Coxmeil or District or Local Board. 

8. Letting ferry-tolls by auction. 

9. Recovery of arrears from lessee. 
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11. Surrender of lease. 
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miles of public ferry without sanction. 
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26. Penalty for maintaining private ferry 
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{Asnended l>y Acts 38 of 1920 ; 3 of 1886; 23 of 1937 ; 2 of 1901 and Bey. 
7 of 1901; Punj. Act, 20 of 1883; V. P. Act 14 of 1883’; C. P. Act I of 
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Preamble . 


[^th November^ 1878 . 

An Act to regulate Ferries in Northern India. 

Whereas it is expedient to regulate ferries in the Punjab, the North- 
Western Provinces, Oudh, Central Provinces, Assam, 
and Ajmer and Merwara; It is hereby enacted, as 

follows: - 

I, — ^Prelimixajrt. 

Short title. 1* This Act may be called The Nortecern 

IisnoiA Ferries Act, 1878. 

It extends only to the ^territories respectively administered by the Lieii- 
l^eal extent. tenant-Governors of the Punjab and the North- 

Western Provinces and the Chief Commissioners of 
Oudh, the Central Provinces, Assam, and Ajmer and Merwara. 

It shall come into force- in each of the said territories on such date as the 
Commencement. Provincial Government may, by notification in the 

Official Gazette, fix in this behalf. 

2. \Eepealed,] Repealed ly the Repealing Act (/ of 1928), 8 . 2 md Sell, 
In this Act the word “ ferry includes also a bridge of boats, pontoons 


3. 


Interpretation-clause, 
place of, a ferry. 


or rafts, a swing-bridge, a flying-bridge and a tem- 
porary bridge, and the approaches to, and landing- 


II. — ^Public Ferries. 

4. The Provincial Government may' from time 


to time — 


Power to declare, esta- 
blish, define and discontinue 
public ferries. 

(a) ^declare what ferries shall be deemed public ferries, and the respec- 
tive distr'ets in which, for the purposes of this Act, they shall be deemed to be 
situate ; 

Q)'^ ^tajke possession of a private ferry and declare it to be a public ferry; 

(c) establish new public ferries where, in its opinion, they are needed; 

(d) define the limits of any public ferry; 

“*(0) change the course of any public ferry; and 

"‘(jT) discontinue any public ferry which it deems unneeessair^". 

Every such declaration, establishment definition, change or diseominu- 
ance shall be made by notification in the official Gazette. 

® [Provided that, when a river lies between two provinces, the powers 
conferred by this section shall, in respect of such river, be exercised jointly by 


^At present corresponds to the Punjab, 
the N.W.F.P., the U.P., the C.P., Assam 
and Ajmer-Merwara. 

2 The Act was brought into force in the 
Punjab on 1st April, 1883, See Punjab 
Gazette, Pt. I, p. 139; the TT.P. on the 1st 
January, 1879, see North-Western Provinces 
and Oudh Gazette, 1878, Pt. I, p. 2035; 
Assam on 1st April, 1879, see Assam Gazette, 
1879, Pt. I, p. 187. 

In the Act as appUealle to Ajmer-Mer- 
^ara — 

(a) in section 4 for the words ^^the Com- 
missioner of the Division in which such fer- 
ry is situate the words ^^the Deputy Com- 
missioner^^ shall be substituted. 

(h) in sections 8 and 11 for the word 
^ ^ Commissioner ^ * the words ** Deputy Com- 
missioner’^ shall be substituted. 

(e) in section 12 for the words ‘^^the Com- 
* missioner of a division” the words **the 
Deputy Commissioner” shall be substituted, 
ihe words ‘^within such division” in clause 


(a) shall be omitted, and for the word ^^Com- 
missioner” where it occurs for the second 
and third time the words Deputy Commis- 
sioner” shall be substituted. 

{d) in sections 15, 16, 19, 24 and 31, for 
the words *Hhe Commissioner of the divi- 
sion” the words “the Deputy Commissioner” 
shall be substituted. (Act VI of 1945.) 

^Por list of ferries declared to be public 
ferries in the Punjab, see Punjab Local 
Rules and Orders; for the North-West 
Prontier Province, see Gasette of Ind^a, 
„1915, Pt. I, p. 92. 

^ Por notifications transferriug ferries 
from one district to another, see Punjab 
Local Rules and Orders. 

5 Por notifications ordering the discon+i- 
nuanee of ferries, sec Punjab Local Rules 
and Orders. 

« Substituted for the original proviso hy 
the Detvoltttion Act (XXX'VTII of 1920}^ 
sec. 2 and Pirst Schedule. 


C. C. M.— 497 
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the Provincial Governments of those provinces by notifications in their res- 
X)ective official Gazettes^*^ ^ . 

Provided also that, when any alteration in the course or in the limits of a 
public feiry is rendered necessary by changes in the river, such alteration may 
be made, by an order under his hand, by the ^Commissioner of the Division in 
which such ferry is situate, or by such other officer as the Provincial Govern- 
ment may, from time to time, appoint by name or in virtue of his office in this 
behalt. 


5. Claims for compensation for any loss sustained by any person in eonse- 
„ .. quence of a private ferry being taken possession of 

aims or compensa ion. section 4 shall be inquired into by the Magis- 

trate of the district in which such ferry is situate, or such officer as he appoints 
in this behalf, and submitted for the consideration and orders of the Provincial 
Governm-mt. 


6. The immediate superintendence of every public ferry shall, except as 
provided in section 7 ^ [and section 7-A] be vested in 
Superintendence of public Magistrate of the district in which such ferry is 
situate,' or in such other 'officer as tjie Provincial 
Government may, from time to time, appoint by name or in virtue of his office 


in this behalf. 

and such Magistrate or officer shall, except when the tolls at such ferry are 
levised, make all necessary arrangements for the supply of boats for such ferry, 
and for the collection of the authorised tolls leviable thereat. 

7. The Provincial Government may direct that any public ferry situate 
within the limits of a town be managed by the officer 
Management may be public body charged with the superintendence of 
vested m mmiieipa y. municipal arrangements of such town; 

^[and thereupon the ferry shall be managed accordingly.] 

®7-A. The Provincial Government may direct that any public ferry, 


Management may be 
vested in Distritct Council 
or District or Local Board. 


wholly or partly within the area subject to the 
authority of a District Council or a District Board 
or a Local Board in the Province, be managed by that 


Council or Board, and thereupon that ferry shall be 


managed accordingly . 

® [8. The tolls of any public ferry may, from time to time, be let by public 
Letting ferry tolls by auction for a term not exceeding five years with the 
auction. approval of the '^Commissioner, or by pu151ic auction, 

or otherwise than by public auction, for any term with 
the previous sanction of the Provincial Government. 

The lessee shall conform to the rules made under this Act for the 
management and control of the ferry, and may be called upon by the officer in 
rwhom the immediate superintendence of the ferry is vested, or, if the ferry is 


LEG. REF. 

iTbe words ^^and in any ease where the 
said Local Governments faU^to agree as 
regards the elxereise of any such power, 
they shall exercise such power subject to 
the control of the Governor-General itt 
Council’' repealed by A.O., 1937. 

Sin the North-West Frontier Province, 
for * ^ Commissioner of the Division” read 
^ ^Revenue Commissioner.” jfifee see. 6 (1) 
(/) of Regulation VII of 1901. 

3 These words in see. 6 were added, by the 
Punjab District Board Act (XX of 1883), 
sec. 79 in the Punjab) in the TI.D. by the 
D.P. Local Boards Act (XTV of 1883), 
see. 65; in the O.P. by C.P Act I of 1883, 


sec. 44; and in Assam by Assam Act Vill 
of 1926, see. 43. 

•^Substituted by the A.O., 1937 for ^‘and 
may further ...paid, accordingly 

5 Substituted by ibid, for old see. 7-A* 
The section is inapplicable to Ajmer-Mer- 
wara% 

6 This section was substituted for the 
original see. 8 by the Northern India Ferries 
(Amendment) Act (III of 1886), sec. 1. 

7 In the N.W.F.P. References to ^^Com- 
missioner” or ” Commissioner of a Division” 
are to be construed as referring to Revenue 
Commissioner. the N.W.F.P. Law and 
Justice Reg> (VH of 1901)^ sec* X (/) . 
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Power to cancel lease. 


managed by a municipal or other public body under section 7 or section 7-A^ 
then by that body, to give such security for his good conduct and for the punc- 
tual payment of the rent as the officer or body, as the case may be, thinks fit. 

When the tolls are put up to public auction, the said officer or body, as 
the case may be, or the officer conducting the sale on his or its behalf, may, for 
reasons recorded in writing, refuse to accept the offer of the highest liidder, and 
may accept any other bid, or may withdraw the tolls from auction.] 

9. All arrears due by the lessee of the tolls of a public ferry on account of 

his lease may be recovered from the lessee or his 
fr^^Ts^e arrears g^^ety (if any) by the Magistrate of fhe'^district in 

rom essee. -which such ferry is situate as if they were arrears of 

land-revenue. 

10. The Provincial Government may cancel the lease of the tolls of any 
public ferry on the expiration of six months’ notice 
in writing to the lessee of its intention to cancel such 

lease . 

When any lease is cancelled under this section, the Magistrate of the 
district in whicF such ferry is situate shall pay to the lessee such compensation 
as such Magistrate may, with the previou sanction of the Provincial Govern- 
ment awa^d. 

11. The lessee of the tolls of a public ferry may surrender his lease on the 

cxpiration of one month’s notice ih writing to the 

Provincial Government of his intention to surrender 
such lease, and on payment to the Magistrate of the district in which such ferry 
is situate of such compensation as such Magistrate, subject to the approval of 
the ^Commissioner, may in each case direct. 

12 . Subject to the control of the Provincial Government the ^Cominis 

p , , sioner of a division, or such other officer as the Pro- 

ower ma e rues. yincial Government may, from time to time, appoint 
in th:^ behalf, by name or in virtue of his office, may, from time to time, make 
rules consistent with this Act — 

(a) for the control and the management of all public ferries ^within such 
division and for regulating the traffic at such ferries ; 

for regulating the time and manner at and in which, and the terms 
on which, the tolls of such ferries may be let by auction, and prescribing the 
persons by whom. auctions may be conducted;] 

(c) for compensating persons who have compounded for tolls payable 
for the use of any such ferry when such ferry has been discontinued before 
the expiration of the period compounded for; and 

(d) generally to carry out the purposes of this Act; and, when the tolls 
of a ferry have been let under section 8 , such ^Commissioner or other officer 
may, from time to time,' (subject as aforesaid), make additional rules consls- 
tenr with this Act — 

(e) for collecting the rentsj payable for the toUs of such ferries; 

(/) in cases in which the communication is to be established by means of 
a bridge of boats, pontoons or rafts, or a swing-bridge, flying-brodge, or tempo- 
rary bridge, for regulating the time and manner at and in which such bridge 


LEG. EEF, 

1 In the North-West Frontier Province, 
references to ‘^Commissioner'^ or “Commis- 
sioner of a division'^ are to he construed as 
referring to the Eevenue Commisisoner. See 
the North-West Frontier Province Law and 
Jusfiee Eegulation (VII of 1901) see. 1 (/). 

^Thfese words arc repealed hi the North- 
West Frontier Province. See sec. 3 of the 
North-WeSt Ffoiltier Province Law and 


Justice Eegulation (VII of 1901) . 

3 This clause of sec. 12 was substituted 
for the original cl. (h) by the Northern 
India Ferries* Amendment Act (III of 1886), 
see. 1 (2). 

The original clause was as follows:— 
“(h) for regulatiaig the time and manner 
at and in which, the terms on which, and the 
persons by whom, the toUs of such ferries 
may be let by auction.^' 
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shall be eunstructed and maintained and opened for the passage of vessels and 
rafts through the same, and 

(g) in cases in which the traffic is conveyed in boats, for regulating (1) 
the number and kind of such boats and their dimensions and equipment; (2) 
the number of the crew to be kept by the lessee for each boat; (3) the main- 
tenance of such boats continually in good condition; (4) the hours during which, 
and the intervals within which, the lessee shall be bound to ply; and (5) the 
nuuiber of passengers, animals and vehicles, and the bulk and weight of other 
things, that may be carried in each kind of boat at one trip. 

The lessee shall make such returns of traffic as the ^Commissioner or 
other officer as aforesaid may, from time to time, require. 

13. -[Except with the sanction of the Magistrate of the district or of 
such other officer as the Provincial Government 


Private ferry not to ply 
witMn two miles of public 
ferry -wiiliout sanciiou. 


may, from time to time, appoint in this behalf, by 
name or in virtue of his office, no person shall estab- 
lish, maintain or work a ferry to or from any point 
within a distance of two miles from the limits of a public ferry.] 

Provided that, in the ease of any specified public ferry, the Provincial 
Government may, by notification in the official Gazette, reduce or increase the 
said distance of two miles to such extent as it thinks fit: 

Pro’dded also that nothing hereinbefore contained shall prevent persons 
plying between two places, one of which is without, and one within, the said 
limits, when the distance between such two places is not less than three miles, 
or apply to boats ^ [which do not ply for hire, or] which the Provincial Govem.- 
ment expressly exempts from the operation of this section. 

. ,14. Whoever uses the approach to, or landing 

etj EauJ*^®pay^tou! P^ace of, a pubKe ferry is liable to pay the toll pay- 

able for crossing such ferry. 

15. ^Tolls, according to such rates as are, from time to time, fixed by the 
Provincial Government, shall be levied on all per- 
sons, animals, vehicles and other things crossing any 
river by a public ferry and not employed or transmitted on the public service. 

Provided that the Provincial Government may, from time to time declare 
that any persons, animals, vehicles or other things shall be exempt from pay- 
ment of such tolls. 

Where the tolls of a ferry have been let under section 8, any such decla- 
ration, if made after the date of the ^ [lease], shall entitle the lessee to such 
abatement of the rent payable in respect of the tolls as may be fixed by the 
^Commissioner of the division or such other officer as the Provincial Govem- 


LEG. EEF. 

1 8ee footnote 1, p . 3971, supra, 

2 Para. 1 of see. 13 was substituted for 
tbe original para. 1 by the Northern India 
Perries (Amendment) Act,, 1886 (III of 
1886), sec. 2 (1). 

The original paragraph was as follows — 

^^No person shaU, except with the sanc- 
tion of the ojBSeer charged with the superin- 
tendence of a public ferry, keep a ferry-boat 
for the purpose of plying for hire to or 
from any point within^ a distance of two 
miles from the limits of such public ferry,*’ 

3 These words in see. 13 were added by 
Act ni of 1886, sec. 2 (2) . 

^ An explanation has been added to sec. 13 
by O.P. Act XXin of 1937 in the Central 
liovinces. 

6 So mndi of sec. 15 is repealed as pro- 


vides for the exemption from tolls of any 
person, animals, vehicles or other things 
exempted by see. 3 of the Tndia u Tolls 
(Army) Act (II of 1901). 

Por list of tolls leviable on ferries in the 
Punjab and for exemption from such tolls 
in certain cases, see Punjab Local Buies and 
Orders. Por exemption in respect of the 
Nowshera bridge of boats, see Gazette of 
Indui, 1906, Pt. II, .p. 519. 

«In sec. 15 ‘‘lease” was substituted for 
“auction” by the Northern India Perries 
(Amendment) Act, 1886 (IH of 1886), sec. 

Sec. 14: Appeoach, meaning op, iueludes 
an approach from* the highway to the land- 
ing place. It is not limited to the distance 
between the landing pl^^ce and the river 
bank. 144, I.O. 662=1933 Ii. 890. 
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The Northern India Ferries Act (XVII of 1878). 


List of toUff. 


Compounding for tolls. 


Power to mate rtiles. 


ment may, from time to time, appoint, in this behalf by name or in virtue of his 
office. 

16 The lessee or other person authorised to collect the tolls of any public 
Table of tolls ferry shall affix a table of such tolls, legibly written 

or printed in the vernacular language and, also if the 
Commissioner of the division so directs, in English in some conspicuous place 
near the ferry, 

and shall be bound to produce, on demand, a list of the tolls, signed by 
T Magistrate of the district or such other officer as 

XjISi/ of TOllff* T ■ j. • J.T * 1 

he appoints m this behalf. 

^[17. All tolls, rents, compensation and fines 
Tolls, rents, compensation under this Act (other than toUs received by any 
and fines are to fom part lessee) shall form part of the revenues of the 
of revenues of province. Province.] 

18. The Provincial Government may, if it thinks fit, from time to time 

Compounding for tolls. ^ f compound for 

the toUs payable for the use of a public ferry. 

III. — ^Private Ferries. 

19. The ^Commissioiier of the division may, with the previous sanction of 

Power to make rules Provincial Government from time to time, 

make rules for the maintenance of order and for the 
safet’/ of passengers and property at ferries other than public ferries. 

20. The tolls charged at such ferries shall not exceed the highest rates for 

m* « the time being fixed under section 15 for similar 

public ferric's. 

IV. — ^Penalties and Criminal Procedure, 

Penalty for breach of 21. Every lessee or other person authorised to 
provision as to table of collect the tolls of a public ferry, who neglects to affix 
tolls, list of tolls and return and keep in good order and repair the table of tolls 
of traffic. mentioned in section 16, 

or who wilfully removes, alters or defaces such table, or aUows it to be- 
come illegible. 

or who fails to produce on demand the list of the tolls mentioned in sec- 
tion 16, 

and every lessee who neglects to furnish any return required under sec- 
tion 12, 

shall be punished with fine which may extend to fifty rupees. 

22. Every such lessee or other person as aforesaid and any person in 
possession of a private f<"rry asking or taking more 
Penalty for ta^g im- than the lawful toll, or without due cause delaying 
authorised toll and for person, animal, vehicle or other thing, shall be 

causing delay. punished with fine which may extend to one hundred 

rupees . 

23. Every person breaking any rule made under 
Penalty for breach ^ of section 12 or section 19 shall be punished with impri- 
^es ma^ under sections for a term which may extend to six months, 

^ * '‘or with fine which may extend to two hundred rupees, 

or with both. 

24. When any lessee of the tolls of a public ferry makes default in the 
^ i 1 payment of the rent payable in respect of such tolls, 

or lias been convicted of an offence under section 23 
or, having been convicted of an offence under section 


Oaneelment of lease on 
default or breach of ruled. 


liEG. BEF. 

1 Substituted for the original section by 
A.O., 1937. 

^8ee footnote 1 at p. 3971, suprih 


Sec. 22. — Under this section it is an offence 
for a lessee to ask or take more than the 
lawful toU. It is no offence to ask for or 
take less. See 65 P.B. 1887 (Or.). 
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21, or section 22, is again convicted of an offence under either of those sectio^, 
the ]\Iagistrate of the district may, with the sanction of the ^Commis- 
sioner of the division, cancel the lease of the tolls of such ferry, and make other 
arrangements for its management during the whole or any part of the term for 
which the tolls were let, 

25. Every person crossing by any public ferry, 
Penalties on passengers using the approach to, or landing place thereof, 
offending. refuses to pay the proper toll, and every person— 

who, with intent to avoid payment of such toll, fraudulently, or forcibly 
cross<=^s by any such ferry without paying the toll, ^ or 

who obstructs any toll-collector or lessee of tibie tolls of a public ferry or 
any of his assistants in any way in the execution of their duty under this Act, 
or 

who, after being warned by any such toll-collector, lessee or assistant not 
to do so, goes or takes any animals, vehicles or other things into any ferry-boat, 
or upon any bridge at such a ferry, which is in such a state or so loaded as to 
endanger human life or property, or 

vrho refuses or neglects to leave, or remove any animals, vehicles or goods 
from, any such ferry-boat or bridge, on being requested by such toll-collector, 
lessee or assistant to do so, 

shall be punished with fine which may extend to fifty rupees, 

^[26. Whoever establishes, maintains or works a ferry in contravention of 
the provisions of section 13 shall be punished with 
Penalty for m^taining which may extend to five hundred rupees, and 

bSed ^ ^ further fine which may extend to one hundred 

rupees, for every day during which the ferry is main- 
tained j)r worked in contravention of those provisions.] 

27. Where the tolls of any public ferry have been let under the provi- 

_ -ui X 1 sions hereinbefore cotnained, the whole or any por- 
es^ paya e 0 essce* realised under section 25 or section 

26 may, notwithstanding anything contained in section 17, be at the discretion of 
the convicting Magistrate or Bench of Magistrates, paid to the lessee. 

28. Whoever navigates, anchors, moors or fastens any vessel or raft, or 

stacks any timber, in a manner so rash or negligent 
Penalty for rash naviga- damage a public ferry shall be punished with 

tion 8314 Staekmg of taober, for a term which may esxtend to three 

months, or with fine which may extend to five hundred rupees, or with both: 
and the toll-collector or lessee of the tolls of such ferry, or any of his assistants 
may seize and detain such vessel, raft or timber pending the inquiry and assess- 
ment hereinafter mentioned. 

•o X. i. police may arrest without warrant any 

Power to arreet withont person committing an offence against section 25’ or 

section 28. 

30. Any Magistrate or Bench of Magistrates having summary jurisdiction 

Power to try smmarily. Chapter XVIII of the ^Code of Criminal Pro- 

cedure, may try any offence against this Act in man- 
ner provided by that Chapter. 

31. Every Magistrate or Bench of Magistrates trying any offence under 

Magistrate may assess inquire into and assess the value of the 

damage done "bj offender, ^ny) done or caused by the offender to 

the ferry concerned, and shall order the amount of 


liEa PEP, 

tihe I^ortli-Weat Frontier Province 
for ^^Ccnnn^sioner of tlie division’^ read 
Revenne C^nnlnissioner^^ See see. 6 (1; 
of th.^ ITorth^West Frontier Province 
Iaw and Justice Begnlotion (YII of 1901). 


2 See. 26 was substituted for the original 
see. 26 by the Northern India Perries 
(Amendment) Act (in. Pf.Jl886), see, 2. 

3 See now the Code of Criminal Procedure 
(V of 1898), Ch. 22. 
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such value to be paid by him in ad^tion to any fine imposed upon him under 
this Act ; and the amount so ordered to be paid shall be leviable as if it were a 
fine, or, when the offence is one under section 28, by the sale of the vessel, raft 
or timber causing the damage, and of any thing found in 01* upon such vessel or 
raft. ' ^ 

The ^Commissioner of the division may, on the appeal of any person 
deeming himself aggrieved by an order under this section, reduce or remit the 
amount payable under such order* 

V.— MlSCEaJLANEOXJS. 

32.. When the lease of the tolls of any ferry is surrendered under section 
11 or cancelled under section 24, the Magistrate of 
Power to take possession the district may take possession of all boats and their 

or ejmcellation of lease^ equipment and all other materials and appliances used 

by the lessee for the purposes of such ferry, and use 
the same (paying such compensation for the use thereof as the Provincial Gov- 
ernment may in each case direct) until such a Ma ist''atecan convenientlj'' pro- 
cure proper substitutes therefor. 

33. When any boats or their equipment or any materials or appliances 
. . suitable for setting up a ferry, are emergently reqiiir- 

emer^ney ed for facilitating the transport of officers, or troops 

of Her Majesty on duty, or of any other persons on 
the business of Her Majesty, or of any animals, vehicles or baggage belonging 
to such officers, troops or persons or of any property of Her Majesty, the 
Magistrate of the district may take possession of and use the same (paying such 
compenation for the use thereof as the ^[Central Government where the trans- 
port is in connection with the affairs of the Central Government, and the Pro- 
vincial Government in other cases] may in each ease direct) until such transport 
is completed. 

34. No suit to ascertain the amount of any com- 
pensation payable, or abatement of rent allowable, 
under this Act shall be cognizable by any Civil Court. 

35. The Provincial Government may, from time to time, delegate,® under 

such restrictions as it thinks fit, any of the powers 
Delegation of powers. conferred on it by this Act to' aky ^Commissioner of 

a division or Magistrate of a district, or to such other officer as it thinks fit, by 
name or by virtue of his office. 

36. [Validation of proceedings since repeal of Regulation VI of 1891 in 
Punjab.'] Rep. by the Amending Act, 1891 {XII of 1891). 


Jurisdietion. 
Courts barred. 


of Civil 
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Year. 

No- 

Short title. 

Amendments. 

1873 

“ X 

i 

The Indian Oaths Act, 

Repealed in part, XII of 1873 ; XJI o£ 
1876, VI of 1900, S. 48 : T of 1938; amen- 
ded, VI of I0'9.S.2;Xof 1927; XXXV 
of 19.34;XXX>X of 1939 


LEG^, REF. 3 Tor notification delegating to District 

iln the North-West Frontier Province Magistrates the power to compound for 
for Commissioner^' and ^^Commissioner of tolls payable at public ferries, see Punjab 
the division" read ^‘Revenue Commis- Xiocal Rules and Orders, 
sioner". See see. 6 (1) (/) of the North- i^For the Statement of Objects and Rea- 
West Frontier Province Law and Jnstiee sons, see Gazette of India, 1873, Pt. V, p. 
Regulation (YII of 1901). 17; for proceedings in Coundl, see tbid., 

^Substitated by A.O., 1937, for ^<Local 
Ooveminent. 


Secs. 34 an® 35. — Suit for refond of 
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IL — ^Authority to administer Oaths and 
Affirmations. 

4. Authority to administer oaths and 
affirmations. 

III. — ^Persons by whom Oaths or Affir- 
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5 . Oaths or affirmations to he made 
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•witness; 
interpreters ; 
jurors ; 

6. Affirmation by natives or by persons 
objecting to oaths. 


Sections. 

IV. — Forms of Oaths and Affirmations* 

7. Forms of oaths and affirmations. 

8 . Power of Court to tender certain 
oaths. 

9. Court may ask party or witness whe- 
ther he will make oath proposed by oppo* 
site party. 

10. Administration of oath if accepted. 

11. Evidence conclusive as against per- 
son offering to be bound. 

12 . Procedure in case of refusal to make 
oath. 

V. — ^Miscellaneous. 

13. Proceedings and evidence not invali- 
dated by omission of oath or irregrlarity. 

14 Persons giving evidence bound to 
state the truth. 

15. {^Repealed .1 

16. Official oaths abolished. 

SCHEDULE.— ] 


[8th April, 187S, 

An Act to consolidate the law relating to jvdicial oaths, and for other purposes. 
Whereas it is expedient to consolidate the law relating to judicial oaths, 
Preamble affirmations and declarations, and to repeal the law 

relating to offiieial oaths, affirmations and declarations ; 
It is hereby enacted as follows : — 


LEGr. REF. 

1872, Supplement, p. 889; ihid., 1873, Sup- 
plement, pp. 3, 233, 235 to 246, 281, 395 and 
410; ibid., 1873, Extra Supplement, pp. 1 
to 8. 

For civil rules of practice made by the 
High Court of Madras under this Act, the 
Code of Civil Procedure (Act XIV of 1882) 
and certain other Acts, for observance by 
subordinate Civil Courts in that presidency 
except the Small Cause Court at Madras, 
see Fort St. George Gazette, 1905, Supple 
ment, p, 1. 

Act X of 1873 Fas been declared in force 
in — 

the Sonthal Parganas by the Sonthal Par- 
ganas Settlement Regulation (III of 1872), 
see. 3, as amended by the Sonthal Parganas 
Justice and Laws Regulation, 1899 (III of 
1899), B. and O. Code. Vol. I; 

the Arakan Hill District by the Arakan 
Hm District Laws Regulation 1916 (I of 
1916), see, 2 Bur. Code, Vol I; 

Upper Burma generaly (except the Shan 
States) by the Burma Laws Act, 1898 (XllI 
^ 1898), see. 4 (1) and Sch. I Bur. Code, 
Vol. I; 

Brilash Baluchistan by the British Balu- 
chistan Laws Regulation, 1913 (11 of 1913), 
sec. 3 Bal. Code; 

Angul District <with an exception) by the 


Angul Laws Regulation, 1913 (III of 1913), 
sec. 3 B. and O. Code, Vol. I; 

Pargana of Manpur by the Manpur Laws 
Regulation, 1926 (II of 1926), sec. 2. 

It has further been declared, by notifica-^ 
tion under sec. 3 (a) of the Scheduled Dis- 
tricts Act, 1874 (XIV of 1874), to be in. 
force in -the following Scheduled Districts, 
namely: — 

The Districts of Hazaribagh, Lohardaga 
and Manbhum and Pargana Dhalbhum anl 
the Kolhan in the District of Singhbhnm, 
The District of Lohardaga then included 
the Palamu District, separated in 1894; Lo- 
liardaga is now called the Ranchi District, 
see Calcutta Gazette, (1899, Pt. I, p. 44) — 
See Gazette of India. 1891, Pt. I, p. 5ii4. 

The North-Western Provinces Tarai — See- 
Gazette of India, 1876, Pt. I, p. 505, 

The Scheduled Districts in Ganjam and 
Vizagapatam — See Fort St. George Gazette, 
1898, Pt. I, p. 666 and Gazette of India, 
1898, Pt. I, p. 869. 

It has been extended, by notification 
under see. 5 of the same Act, to the Sche- 
du]^d District of Coorg . — See Gazette of 
India, 1876, Pt. I, p. 417. 


money wrongfully recovered by one side or 
the other — Jurisdiction of Civil Court not 
barred. 144 I.O. 662=1933 L. 890. 
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S. 4 ] The Indian Oaths Act (X of 1873). 


J. — Preliminary. 

1. This Act may be called The Indian Oaths 
1873. 

It extends to the whole of British India, and, 
so far as regards ^[British subjects to all Indian 
States] . 

[Commencement Repealed ly the Repealing Act^ 1876 (XII of 1876). 

2. [Repeal of enactments.] Repealed hy the Repealing Act^ 1873 (XII 
of 1873) , 

3. Nothing herein contained applies to proceedings before courts-martial^ 


Short title , 

Local extent. 


Savinsrof certain 
and affirmations. 


oaths 


or to oaths, afSrmations or declarations prescribed 
“ [by or under any Instruction under the Royal Sign 
Manual of His Majesty or] by any law which ®[no 
legislature or authority in British India has power to repeal] . 

17 . — Authority to administer Oaths and Affirmations. 

4. The following Courts and persons are authorized to administer, by 
Authority to administer themselves or by an officer empowered by them in this 
oa^rand affiLat™ behalf, oaths and affirmations in discharge of the 

duties or in exercise of the powers imposed or con- 
ferred upon them respectively by law : — 

(a) all Courts and persons having by law or consent of parties authority 
to receive evidence; 

(h) the Commanding Officer of any military [naval], ®[or air force} 
station '^[or ship] occupied by troops in the service of Her Majesty: 


LEG. EBE. 

1 Substituted for ^‘subjects of Her Majes- 
ty to the territories of Native Princes and 
States in aliance with Her Majesty by A. 
O., 1937. 

2 Inserted by the Act VI of 1919, sec. 2, 
see the Indian Articles of War Act (V of 
1869) ; the Indian Volunteers Act (XX of 
1869) ; and the Indian Marine Act (XIV 
of 188 r) . 

s Substituted by A.O.^ 1937, for under 
the provisions of the Indian Councils Act, 
1861, the Governor-General in Council has 
not power to repeal’ 

4 Inserted by Act XXXV of 1934, sec. 
2 and Sch. 

5 Inserted by Act X of 1927, sec. 2 and 
Sch. 


Sec. 1. — Oaths Act cannot abrogate the 
provisions of the Evidence Act. 1926 *N. 
194=:90 I.C. 378. Eorm of oath — When 
binding. See L.E. 5 A. 147 (Eev.). Power 
of Court to go into evidence when party 
agrees to abide by opponent’s oath. 45 
A. 724’=:1924 A. 126. An applica- 
tion for an oath under the Act ui’ist 
be one without any conditions, such 
as if the Court does not hold the evi- 
dence to be sufficient then defendants should 
take an oath. It is not open to a paity to 
ask the Court to adjudicate and if the Court 
adjudicates against them then ask the Court 
to start a separate proceeding under the 
Oaths Act. 138 I.C. 606=1932 A.L.J. 481 
=1932 A. 404. Evidence jTiven under spe- 
cial oath is conclusive only as against the 
person who offers to be bound by it. 82 I. 

C. M . — 498 


C. 359=26 Boni.L.E. 713=26 Cr.L.J. 1287 
=1924 Bom, 511. Oath affecting third per- 
son— Whether admissible — ^Failure to take 
oath on the day fixed — ^Decision by Court 
%vithout calling for further evidence. 88 
I.C. 448=23 A.L.J. 513=1925 A. 
604 . Where the complainant offers to 
be bound by the statement made by 
the accused, if he made the state- 

ment after walking several steps to- 
wards the Ganges and the accused made the 
statement under these conditions, the state- 
ment being made on oath was conclusive 
proof of the facts set forth in it. L.E. 5 
A 147 (Eev.) A party may have a per- 
fectly true case and yet for peculiar rea- 
sons be unwilling to bind his conscience 
by a particular form of oath. The refusal 
to take the oath in such eases can bo con- 
sidered merely as a piece of evidence and 
as not pioving the falsity of that party’s- 
claim. (22 B. 680, relied on). 32 P. 
L.E. 716=1932 L. 25. Agreement by 
parties to abide by the statement of the re- 
feree — ^Ee-examination of refree proper. 
See 48 A. 276=1926 A. 266. 

Sec. 4: Case-Law. — ^All Courts are au- 
thorised to administer oaths and affirma- 
tion. 34 P.E. 1916 (Or.); 36 I. 

O. 171. See also 1939 Cal. 657= 
43 O.W.N. 1033=I.L.E. (1939) 2 Cal. 459. 
Though the Act extends to the temi'yries 
of Native Princes and States in alliance 
with His Majesty so far as regards the sub- 
jects of His Majesty, the Vyara Court in the 
Baroda State cannot be treated as a Court 
within the meanings of sees. 4 and 14 of rhe 
Act, in relation to proceedings which were 
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Provided — 

(1) that the oath or afSrmation be administered within the limits of the 
station, and 

(2) that the oath or affirmation be such as a Justice of the Peace is com- 
petent to administer in British India. 


in. — Persom 'hxj whom Oaths or Affirmations must he made. 

Oaths or affirmations to 5. Oaths or affirmations shall be made by the 
be made by following persons: — 

(a) all witnesses, that is to say, all persons who may lawfully be ex amin - 
ed, or give, or be required to give, evidence by or 
^ before any Court or person having by law of consent 

of parties authority to examine such persons or to receive evidence; 

interpreters; (6) interpreters of questions put to, and evi- 

. dence given by, witnesses; and 

(c) jurors. 

^ [Provided that where the witness is a child under twelve years of age, 
and the Cou|.*t or person having authority to examine such witness is of opinion 
that, though he understands the duty of speaking the truth, he does not under- 
stand the nattire of an oath or affirmation, the foregoing provisions of this 
section and the provisions of section 6 s]^all not apply to such witness, but in any 
such ease the absence of an oath or affirmation shall not render inadmissible any 
evidence given by such witness nor affect the obligation of the witness to state 
the truth.] 


LEG. BEE. 

ilnseited by Act XXXIX of 1939, S. 2. 


held before that Court entirely under the 
law of that State, and which had nothing to 
do with any proceedings in British India or 
under the law in force in British India. 47 
Bom. 907=25 Bom.L.E, 779=25 Cr.L.J. 
333=1924 Bom, 51. Whether an arbitra- 
tor is a person authorized to take evidence 
and administer oath under S. 4. See 
1934 Mad. 610=67 M.L.J. 358=40 L, 
W. 356, 

Sec. 5: Applicability, — Sec. 5 was in- 
tended to apply to an accused person while 
he is under trial. 101 I.C. 657=54 C. 52 
1=28 Or.L.J. 481=1927 C- 307. ^ The 
term criminal proceedings^ in S. 5 is not 
restricted to a proceeding relating to a 
case pending in a Criminal Court. It only 
denotes a proceeding before a Criminal 
Court as distinguished from a Civil Court. 
Therefore a eoiifession made by a person to 
a magistrate under S. 164, dr. P, Code, in 
the course of an investigation, comes within 
the ambit of S- 5 and the Magistrate acts 
illegally in recording it on solemn affirma- 
tion, But the Illegality is cured undc»* S. 
537, Cr. P. Code, if there has been no 
futoe of justice, and the confession is ad- 
missible in evidence. 226 I.C, 544=47 
O.L.J. 772=48 P.L.B, 382. 

Boom OP $EOTiOK. — Court deliberatdy 
abstaining from adxoinistering' an. oath or 


affirmation to the only eye-witness to the 
murder on the ground that she was only 6 
to 7 years of age. 6 P.L.J. 147=61 I.C. 
705=1921 P. 109. 

Effect of. — ^In every case where a witness 
is a competent witness, the provisions of 
secs. 5 and 6 should be complied with. 6 
P.L.J, 147. Under see. 5, the omission to 
take any oath or any other irregularity in 
the form in which it is administered does 
not invalidate the proceedings, 'The Bjigh 
Court declined to interefere with the order 
of a Municipal Commissioner who was the 
editor of a newspaper, who had, prior to the 
disposal of the ease, made very strong re- 
marks on the case in the newspaper of which 
he was editor, holding that there was noth- 
ing illegal in Ms order, though he would 
have exercised a wise discretion if he had 
refused to sit as one of the Commissioners 
in the case. 21 W.B. (Or,) 31; 25 W.R, 
(Cr.) 6, 

Child. — ^A child of tender years should he 
examined as a witness only after the Court 
has satisfied itself that the cMld is intel- 
lectually sufficiently developed to enable it 
to understand sufficiently what it has seen 
and afterwards inform the Court thereof. 
If the Court is satisfied that the child has 
intelligence, it should comply with the pro- 
visions of sec. 6. 12Q I.C, 514=31 Or.Ii.J, 

114=1930 S. 129. Bee also 1921 P. 109. 
Child’s evidence is not inadmissible merely 
because no oath was administered to it. 
Although see. 5 is imperative, stUl sec. 13 
governs cases of tMs sort. 22 1,0. 737. See 
aUo 47 L.W. 161=1938 M 49a=(193^ 

1 M.L.J. 289; 1941 O.W.hT. 1246=17 
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Nothing herein contained shall render it lawful to administer, in a cri- 
minal proceeding, an oath or afSrmation to the accused person, or necessary to 
administer to the official interpreter of any Court, after he has entered on the 
execution of the duties of his office, an oath or affimiation that he will faithfully 
discharge those duties. 

Affirmation by natives or ^ Where the witness, interpreter or juror is a 

Muhammadan, 

or has an objection to making an oath, 

he shall, instead of making an oath, make an affirmation, 

In every other case the witness, interpreter or juror shall make an oath. 

IV. — Forms of Oaths a^id Affirmations. 

7. All oaths and affirmations made under section 
mSioS^ ^ administered according to such forms as 

the High Court may from time to time prescribe. 
And until any such forms are prescribed by the High Court, such o^ths 
and affirmations shall be administered according to the forms now in use . 


ir^ ^ ^ ^ ^ ^ 


LEG. EBF. 

1 Expl. to see. 7 rep. by Act VI of 1900, 
sec. 48 and Seb, II. 


Lack. 376=1942 O. 193; 1939 Sang. 402= 
1939 Eang.L.R. 104; 1937 A.M.L.J. 134; 
58 A. 23=1935 A.L.J. 618=1935 A. 579; 
38 A. 49=16 Cr.L.J. 829; 13 C.W.N. 
942=36 C. 808; 6 P.L.J. 147; 2 I.O. 97; 
11 A. 183; 10 A. 207; 16 M. 105; 1 Weir 
823; 6 Cr.L.J. 130. 

Secs. 5 and 6. — ^If a Court thinks that 
a child, though of tender years, is capable 
of informing tJ^e Court of what it has seen 
or heard, it is^obligatory on it to adminis- 
ter oath to the child as in the ease of any 
other witness. Where the Court fails to do 
so on the ground that the child is not 
capable of realising the significance of an 
oath, the defect would be cured by see. 13 
of the Oaths Act. 58 A, 23=1935 A.L.J. 
618=1935 A. 579. See also 1938 Mad. 
490=(1938) 1 M.L.J. 289; 1939 Bang. 
402; 17 Luck. 376. 

Secs. 5, 6 and 13. — ^Every person who is 
examined as a witness shall make an oath 
or affirmation and there is no exception in 
the ease of a child of tender years. There- 
fore if a child is adjudged to be a compe- 
tent witness, an oath or affirmation must be 
administered to him before he is examined; 
but an omission whether deliberate or in- 
adverdent to do so does not render his evi- 
dence absolutely inadmissible. But it is for 
the Court to decide what weight may 'be 
given to such unsworn testimony of the 
child whose evidence must always be receiv- 
ed with great caution. 1940 Bang.L.E. 104 
=1939 Bang. 402. See now Amending Act 
::^.XX'TX: of 1939^ Where on account of her 
youth, neither an oath nor affirmation was 
administered to a witness that does not ren- 
der the evidence of such a witness inadmis- 
sible. {See Act XXXIX of 1939.) 1937 A. 




M.L.J. 134; 1930 S, 129; noted under 
see. 5, supra. 

Sec. 6.— 8^6 19 C. 355; 1939 Bang, 402= 
1940 Bang.L.B. 104; 38 A. 49=13 A.L.J, 
1072; 20 P.B. 1902 (Cr.)=47 P.L.E. 1902; 
11 A. 183; 10 A. 207; 16 M. 105; 1 Weir 
823; 1935 All. 579=58 A, 23. Witnesses, in- 
terpreters and jurors, who are Hindus or 
Muhammadans are exempt from taking oath. 
As repeating of the Kalma, by a Muham- 
madan witness, is not in accordance vith 
the form prescribed by Chief Court under 
sec. 7, his refusal to do so cannot be 
punished under see. 173, I, P. Code. 20 
P.E. 1902 (Cr.). The offence of giving false 
evidence may be committed, although the 
person giving has been neither sworn nor 
affiimed. 19 C. 355. The provisions of 
sees. 8-11 of the Act do not apply to cri- 
minal proceedings. 5 S.L.B. 129=13 1.0. 215 
=13 Cr.L.J. 23, Nor to proceedings before^ 
a Village Police Patel under sees. 14 and 15 
of the Bombay Village Police Act, 
1867. 58 I. C. 147=45 B. *96=1921 

B. 425=21 Or. L. J. 723. A per- 
son appointed as Local Commissioner for 
recording evidence in a case cannot adminis- 
ter oath to one of the parties in the circum- 
stances referred to in sees. 8, 9 and 10 be- 
cause under the Act a Local Commissioner 
is not a Court. 89 PJB. 1909=3 LO. 621. 
Where the oath dictated by the plaintiff 
was in these terms: ^^If I lie in saying 
that I did not strike the balanec and had 
paid the debt may my wife be considered 
to have been divorced from me. Seld, 
that the oath was repugnant to decency 
and affected a third person and was obvious- 
ly in contravention of see. 8. 66 P.B. 1919 
=7 I.C, 479. 

Sec. 7, — Comment on the unsatisfactory 
nature of the oath administered in Indian 
Courts to Indian witnesses. ^'It is surely 
not beyond the resources of the Xtegn^ture- 
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8. If any party to, or witness in, any judicial proceeding offers to give 
evidence on oath or solemn affirmation in any form 
Power of Corfrt to tender common amongst, or held binding by, persons of the 
cer am oa . persuasion to which he belongs, and not 

repugnant to justice or decency, and not purporting to affect any third person, 
the Court may, if it thinks fit, notwithstanding anything hereinbefore contained, 
tender such oath or affirmation to him. 


to discover an oath or oaths which Indian 
Tvitnesses would respect’’. 1933 All, 834 
(835) =55 AU. 639. 

Secs. 8 and 11: Scope of, — See 1937 

All. 701; 1938 Bom. 465. 

Sec. S.—See 13 B. 389; 13 T.C. 

215=5 S.L.R. 129. The word ^afEect^ 
in see. 8 should be taken to mean ^to re-act 
upon in any way’. An oath in the name 
of a third person does not necessarily 
‘affect’ that person. An oath in the form 
‘I swear by my children’ is not one which 
is prohibited by sec. 8. 1937 A.M.L.J. 94. 
The “oath or solemn affirmation” referred 
to in see. 8 et $eq is in its nature and es- 
sence tjuite distinct from the oaths and 

affirmations contemplated by see. 5. Under 
see. 8 the oath or solemn affirmation may be 
as infinite alike in form and contents as 
racial custom or the dictates of any reli- 
gious persuasion may sanction or require- 
Neither an invocation nor an oath or affir- 
mation in the technical sense of these words 
is in any way an essential part of the so- 
caUed oath or solemn affirmation referred 
to in see, 8 of the Act. 54 I. A. 301=2 
Luck. 316=1927 P.C. 165=53 M.L.J. 1 (P. 
C.) . Under sec. 8 of the oaths Act, for an 
oath to be administered by the Court it is 
necessary that it should not be against de- 
cency and that it should not affect the 
rights of a third party. Where during the 
trial the defendant offered to abide by the 
oath on talak of one of the witnesses for 
the plaintiff and that witness agreed to take 
the oath, but the defendant "resiled from the 
offer later on. Held, that divorcing one’» 
wife was not a very respectable form ot 
oath and militated with decency and that 
it had also the effect of divorcing the wife 
who was a third party and that in the cir- 
cumstances the refusal of the defendant to 
give an illegal oath did not affect the ease 
at aU. 189 I.C. 687=1940 Pesh. 26. Under 
sec. 8 the initiative should come from the 
parties and not from the Court. The dis- 
missal of a suit was accordingly set aside 
on the ground that the lower Court might 
have been' infiuenced by the refusal of the 
plaintiff to swear touching sacred books. 
139 1.0. 836 (1)=56 C.L.L 77=36 C.W.N. 
786=1933 Cal,' 116. Perm of oath — Denial 
before deity— Purpose of oath is not to call 
the attention of God to the witness, but 
the attention of the witness to God.^ 84 
I.G. 314=1924 Oudh 442. All that is ne- 
cessary for an oath is an appeal to the 


Supreme Being and thinking Him as the re« 
warder of truth and the avenger of false- 
hood. 1924 Oudh 442. See* also 1924 B. 
511; 52 B. 295=30 Bom.L.E, 447=1928 
B. 285; 26 A.L.J. 7=54 I. A. 301=2 
Luck. 316=1927 P.C. 165=53 M.L.J. 1 
(P.C.). 

Secs. 8 and 9. — The parties to the suit 
stated that they constituted a third person 
J, as a Mitnhasir Ilahi and that they would 
be bound by his decision but before ho was 
examined, the plaintiff stated that he would 
not be bound unless a special kind of oath 
was administered to J. That request was 
refused, J’s statement recorded and in ac- 
cordance therewith the plaintiff’s suit dis- 
missed- Held, that it was open to the ifiain- 
tiff to resile from the agreement before the 
statement of J was recorded without as- 
signing any reasons, see. 8 not being appli- 
cable on the ground that the parties had in 
the first instance never intended to adminis- 
ter any oath at all to d. 146 I.C. 569= 
1933 A. L. J. 69=1933 A. 184. See 
also 1931 A. L. J. 393=1931 A. 557 
=53 A. 673, Where the mukhtamamah gave 
the mukhtar authority to make a compro- 
mise, confess judgment or make a refer- 
ence to arbitration. Held, that the powers 
were sufficiently wide to include authority 
to take action under sees. 8, 9 and 10 of the 
Oaths Act. 8 O.W.N. 880=1931 Oudh 350. 

Secs. 8 and 11.— Where defendant agrees 
to abide by plaintiff’s statement in the wit- 
ness box but not in the form of any special 
oath as is referred to in see. 8, the agree- 
ment is binding on him, even apart from sec. 
11, and he cannot be^ allowed to resile from 
it. 12 Luck. 349=164 I. 0. 1116= 

1937 O. 67. The evidence given by 
a person to whom the special oath 
is administered at the instance of a 
party to a suit is, when the party offering 
to be bound by the special oath, is suing in 
a representative capacity, conclusive ' not 
only as against him but also the persons 
whom he is properly representing in that 
litigation, and the decree following the* 
taking of special oath would, therefore, 
clearly operate as res judicata against the 
representatives as well in the absence of al- 
legatffin an«l proof that the party acting in 
a representative capacity has been guilty of 
fraud or collusion or other vitiating cir- 
cumstances. 40 Bom.L.B. 1005=1938 
Bom. 465. See also 222 I.C. 210=1945 
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If any party to any judicial proceeding offers to be bound by any such 
oath or solemn affirmation as is mentioned in section 8, 
if such oath or affirmation is made by the other party 
to, or by any witness in, such proceeding, the Court 
may, if it thinks fit, ask such party or witness, or 
cause him to be asked, whether or not he will make 


9 . 


Court may ask party or 
witness whether he wiU 
make oath proposed by 
opposite party. 


the oath or affirmation: 


P. 272. An application for on oatn under 
the Act means an application without 
lany constitution attached. 1932 A.L.J, 
481=1932 All. 404. 

Sec. 9.— See 13 B. 389; 13 I.C. 2ir.; C5 
I.C. 700; 22 M. 234; 17 M.L.J. 99; 15 M.L.J. 
536; 18 A. 46; 45 B. 96=22 Bom.B.B. 898= 
1921 B. 425; 31 A. 315=2 I.C. 201; 1 Weir 
822. The Act gives the Court a discretion 
to administer the oath or not and if a party 
after agreeing to an oath satisfies the Court 
that there is good ground for retracting, 
the Court would exercise a wise discretion 
in refusing to administer the oath buo when 
a party puts forward frivolous reasons for 
retracting, the Court would be justified in 
administering the oath notwithstanding the 
retraction. 49 A. 388=100 I.C. 473=1927 
A. 590. See also 1933 A.L.J. 69=1933 A. 
184; 38 P.L.B. 1171=165 I.C. 513; 35 
JO.W.N. 130=1931 C. 549. Where the 
plaintiff proposed one form of oath for 
the defendant and the defendant accept- 
ed it the plaintiff cannot insist on another 
form. 7 M.L.T. 197=5 I.C. 939. See 
also 1928 M. 488; 43 P.L.E, 38=1941 Lah. 
173. Where a party agrees that he would be 
bound by the oath of a witness, though the 
other parties do not agree to be so bound, he 
wiU be bound and the case must be tried 
only as against the others. 27 A,L,J. 1095 
=118 I.C. 188 (1)=1929 A. 759 (1). Per 
Guha, J. — The principle that an offer can 
be withdrawn before it is accepted is ap- 
plicable to an offer made under the Oaths 
Act. 1931 0. 549; 1933 A. 184. See also 
1937 Nag. 212=171 I.C. 12; 1938 Mad. 
385=47 L.W, 453=(1938) 1 M.L.J. 368. 
It cannot be withdrawn after acceptance. 
1933 A.L.J. 588=55 A. 298=1933 A. 
463. Even if a party resiled from taking 
oaths, in matters to be proved by oaths, 
it is not equivalent to its proof. 
No decree can be passed under the 
dreumstanees against the resiliug party. 
The Court then can proceed with che suit' 
in ordinary manner drawing inference from 
the defaulter’s conduct and can impose up- 
on him appropriate costs. 1912 M.W.N. 
361=15 I.C. 195. (But see 65 I.C. 700). 
See also 27 0.0. 217=1925 O. 104 Where 
in a suit on a promissory note evi- 
dence had been recorded before an 
agreement to abide by the defendant ’s 
oath was entered into by plaintiff. Meld, 
that it’ was competent to the Court to 
decide the suit on the evidence already 


on record. 4 L.W. 258=26 I.C. 1001. An 
agreement to an oath contained a provision 
that if owing to the challenger’s failure to 
pay the cost of taking the oath, the same 
was not taken, it should be treated as equi- 
valent to the oath having been taken. Meld, 
that the provision introduced a method of 
decision which the law did not authorize 
and can have no legal consequences. (31 M, 

1, Eef . ) 52 I.C. 619 . Where the agreement 
was to take the oath on a particular day 
but the oath was taken on a later day the 
burden lies on the person who relies on oath 
to show that time was not of the essence of 
the contract. 10 L.W. 140=52^ I.C. 619. A 
duly authorized agent holding a special 
power of attorney enabling him to conduct 
the suit in a maimer he may deem fi.t and 
in particular to withdraw or compromise, 
can make an offer under see. 9 to be hound 
by the oath of the other party and to have 
the case decided in accordance therewith. 
38 A. 131=32 I.C. 348. The word ^ party’ 
in sec. 9 includes a duly authorised agent. 
Where a vakalatnama authorises a counsel 
to get statements recorded, to do pairavi in 
the case and to take such steps as he 
thought advisable and the client agrees to 
whatever he might do in the conduct of 
the ease, the authority is sufficient to jus- 
tify counsel, when no other step is open 
to him, submitting the case to the test of 
oath of a man supposed to he honest. 1943 
A. L.W. 489. See also 1933 All. 861=1933 
A.L.J. 1127. ‘‘Party” as including duly 
authorized representative — ^Pleader making 

offer — Client bound. See 114 I.C. 759= 
1929 Oudh 56; 8 O.W.N. 880=1931 Oudh 
350. Guardian ad litem — ^Power to consent 
to offer of special oath — ^Leave of Court not 
obtained — ^Absence of fraud or negli- 

genee — Minor if bound. 34 C.W.N. 310. 
The expression “any party to any judicial 
proceeding” in see. 9 must he interpreted as 
including the pleader representing him in 
the ease- If a pleader is authorised by the 
Va'kalatnama iu his favour to do all proper 
pairavi in the ease and to represent his 
client in a litigation and to present all 
sorts of applications which may become 
necessary even though no express power to 
compromise the case on Ms behalf may have 
been conferred upon the pleader, still the 
pleader being a duly authorised person to 
represent the client would be fully entitled 
to bind the client by offering to abide by 
the special oath of the opposite party. Tor 
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Provided that no party or witness shall be compelled to attend personally 
in Court solely for the purpose of answering such question. 

If such party or witness agrees to make such oath or afffrmation, the 
Court may proceed to administer it, or, if it is of such 
a nature that it may be more conveniently made out 
of Court, the Court may issue a commisison to any 
pei'son to administer it. and authorise him to take the evidence of the person to 
be sworn or affirmed and return it to the Court. 


10 . 


Administration of oath if 
accepted. 


the purposes of see. 9 all that is necessary 
is that the pleader or the agent should be 
considered a duly authorised agent on be- 
half of his party to conduct the case. 1940 

O. W.N. 662=m0 Oudh 314=15 Luck. 686. 
The word '‘Party” includes a duly autho- 
rized agent. 1931 Oudh 350. Where 
the pleader appearing for the defen- 
dants made an offer that the suit might 
be decided on the oath of the opposite party 

and it appeared that the pleader acted 
under instru,etions from one of the defend- 
ants who presumably had been authorized 
by the rest to take the necessary steps. 
Sield, that the parties could not resile from 
the offer made by the pleader. 34 C.W.N. 
310=129 I.C. 408=1930 C. 463, See also 
132 I.O, 682=35 C.W.N. 130=1931 Cal. 
549. If a pleader has been expressly autho- 
rized to make an offer on behalf of his client 
to be bound by an oath of the other party 
his action in that respect would be binding 
on the cHent. 137 LC. 810 (2) =33 
470=1932 L. 414. The statement made by 
one of several defendants in pursuance of 
an agreement made uder the Act is bind- 
ing as against the parties who had offered 
to be so bound. Where however the rights 
and liabilities of the defendants in a parti- 
cular ease are inseparable a decree can be 
passed even against the defendant, who was 
not a party to the agreement. 8 O.W.IST. 
880=1931 O. 350. Where the plaintiff does 
not offer to be bound by the statement on 
oath made by the defendant then the plain- 
tiff ’s application to offer a special oath to 
the defendant would not come within the 
terms of see. 9 and the Act would not ap- 
ply. 138 I.C. 606=1932 A.L.J. 481=1032 
A. 404. See also 26 A.L.J. T=54: I. A. 301 
=53 M.L.Jk 1 (P.C.). Court has got a 
discretion in administering special oath or 
not, which discretion will not be lightly- 
interfered -with by the appellate Court. 38 

P. L.B. 1171=165 I.C. 513. 

•Secs. 9, 10 and 11.— Offers to be bound 
by oath when can be resiled from. See 
1926 L. 240; 4 Mys.L.J. 217; 35 C.W. 
K. 130; 1933 A. 463. An offer to be 
btjund by the special oath of a particular 
person, once accepted by the person con- 
cerned being a party to the suit, cannot be 
withdrawn except on very cogent grounds 
which^ in the opinion of the Court, justifies 


it in exercising its discretion not to allow 
the special oath being administered. But 
it is not open to the party to make such an 
offer, and then to withdraw it on frivolousr 
grounds after it has been accepted oy the 
other party. Such an offer may be -Fvith- 
drawn so long as it has not been accepted 
by the other party and acted upon. 222 I. 
C. 210=1946 P. 272. A party offering to 
be bound by oath of the other party is en- 
titled to resile at any time before the state- 
ment on oath is taken and it is not neces- 
sary that the Court should he satisfied -that 
the party had good reasons for resiling. 
1935 A.L.J. 212=1935 A. 276. But see 
55 All. 298=1933 All. 463; 171 I.C. 12= 
1937 Nag. 212; 38 P.L.B. 1171=165 1.0. 
513. 

Sec. 10.— /See 18 B. 389; 5 S.L.B. 

129=13 I.C. 215; 1 Weir. 822. Unless 
specially authorised, a vaMl cannot agree 
to a decision on the oath of the opposite 
party in a particular form. 20 M.L.J, 386 
=5 I.C. 514 (1). See also 15 Luck. 686= 
1940 Oudh 314. Agreement to take oath 
must specify form of oath and place where 
the oath has to be administered. '21 M.L.J. 
618=9 I.O. 260. Oath should be taken in 
the presence of parties to be bound by it. 
17 I.O. 930. Where -the necessary proce- 
dure, preliminary to the agreement, is not 
adopted the oath is not binding. The pro- 
visions of the Act must be strictly followed. 
1910 M.W.N. 272=6 I.C. 604, "Oath or 
solemn af&rmation^' may be sufficiently 
“administered” to a witness within the 
meaning of sec. 10 when a statement is 
made by him in the presence of a deity. 54 
LA. 301=2 Luck. 316=1927 P.C. 165=53 
M.L.J. 1 (P.C.). A party cannot revoke an 
offer to abide by the oath of another after 
the offer is accepted by the other side al- 
though the oath is not actually taken. 55 
AU. 298=144 I.C. 719=1933 A.L.J. 588= 
1933 A. 463; 43 P.L.B. 38=1941 Lah. 173. 
But see 153 I.C. 686=1935 A.W.B. 78= 
1935 A.L.J. 212=1935 All. 276. The offer 
by a party to a suit as to being bound by 
a statement on oath of his opponent, on 
being accepted by the latter, is in the 
nature of a bindiug contract. The person 
who makes the offer cannot, therefore, resile 
from the <?ontraet. 1941 Lah. 173. Where 
defendaut agrees to •a decree* being passe4 
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Evidence conclusive as 11. The evidence SO given shall, as against the 

against person offering to person who offered to be bound as aforesaid, be con- 
be bound. rdusive proof of the faatter stated. 


against Mm in ease plaintiff takes oath 
in presence of six specified persons but only 
five of susli persons are present, he is en- 
titled to object to the administration of 
the oath in the abesnee of the sixth person. 
And the objection being a perfectly valid one, 
no inferences can be drawn against the de- 
fendant. 1933 L. 452=145 I.O. 704. 

Sec. 11. — The provisions of see. 11 can 
only be attracted after the oath has been 
taken in accordance with the agreement ar- 
rived at between parties as mentioned in 
sees. 9 and 10. (1938) 1 M.LJ. 368=47 L. 
W* 453=1938 Mad. 385. Also it is neces- 
sary that the statement given by a referee 
should amount to evidence of the fact in 
dispute between the parties. 103 I.C. 348= 
1927 A. 676. £^ee 1 Weir 822; 31 A. 315= 

6 A.L.J. 244=2 I.C. 201; 1921 B. 425; 
45 B. 96=22 Bom.L.E. 898=58 I.C. 147; 
21 Cr.L.J. 723; 13 B. 389; 5 S.L.E. 129 
13 I.C. 215 (2); 19 A.L.J, 911=1922 A. 
160; 118 P.E. 1919=29 P.W.E. 1919=49 
I.O. 1005; 12 Luck. 349=1937 Oudh 67. All 
that is necessary to an oath is an appeal to 
the Supreme being and, thinking Him as the 
rewarder of truth and the avenger of false- 
hood. The form of oath is immaterial pro- 
vided it involves in the mind of the witness 
the bringing to bear in the witness’s mind 
tMs apprehension of punishment. 84 I.C. 
314=1924 O. 442; 54 I.A. 301=53 M.L.J. 

1 (P.C.)=1927 P.C. 165. Where the 
party agreeing to abide by the oath 
of Ms opponent imposes fresh condi- 
tions at the time of taking the oath, 
the party taking the oath hus the right to 
enforce the agreement originally entered in- 
to and if he takes the oath according to the 
original agreement the evidence will be con- 
clusive against the other party. 12 M.L.T. 
613=17 I.C. 339; 98 I.C* 864=1927 L. 99; 
49 A. 388=1927 A. 590. See also 

1937 Oudh 67=12 Luck. 349; 1933 

All. 861; 38 P. L. E. 1171; 1937 

Nag. 212. The parties to a suit can 
validly agree, even apart from the Act, that 
they tTill ‘abide by the statement of a wit- 
ness, including one who is a party to the 
suit; and they can leave the decision of all 
points includin gcosts arising in the case to 
be made according to the statement. 146 I. 
C. 84=1933 A.L.J. 1127=1933 A. 861 
(S.B.). Where the plaintiff after agree- 
ing to abide by the oath of a tMrd person 
subsequently declined to abide by it, the 
Court has no power to dismiss the^ plain- 
. tiff’s suit on account of the plaintiff not 
having taken the oath but must either pro- 
ceed to administer the oath and decide the 
ease in accordance therewith or accept the 
plaintiff’s refusal to abide by the oath 


drawing such inference from the refusal as 
is permissible and then proceed with the 
trial of the ease in accordance with law. 

99 I.C. 288=1927 L. 78 (1). This section 
only provides that as against a person who 
offers to be bound by the special oath, it 
will be conclusive proof of the matter stat- 
ed. 26 Bom.L.E. 713=82 I.C. 359=1924 
B. 511. Eailure of defendant to take oath 
owing to plaintiff’s absence to hear oath — 
EMdence w^hen conclusive. See 90 I.C. 577= 
49 M. L. J. 379=1925 Mad. 1264. 

In a suit by a Karta of a joint 
Hindu family to which the other mem- 
bers including minor members were parties, 
the Karta agreed to be bound by the special 
oath of the defendant. No objection was 
taken to it by any of the plaintiffs, and the 
suit wras dismissed on the basis of the state- 
ment made by the defendant on special oath. 
Eeld, that the plaintiffs including the minor 
members were bound by the offer made by 
the Karta to abide by the special oath of 
the defendant, and could not resile from 
that offer especially when the defendant had 
accepted it and performed his part. 1946 
Pat. 272=222 I.C. 210. See also 1938 
Bom4 465=40 Bom.L.E. 1005. Pre-emption — 
— Offer by guardian of minor defendant to 
be bound by oath of plaintiff — ^Extent of 
minor’s liability. See 44 A. 117=64 I.O. 646 
=1922 A. 160=19 A.L.J. 911. An oath is 
binding only on the person who offers to he 
bound by it. Where in a suit only one of the 
plaintiffs agrees to the dismissal of the suit, 
in case the defendant takes the oath and 
the defendant does so accordingly, the dis- 
missal is conclusive only against the plain- 
tiff who consented. 50 P.W.E. 1918; 83 P. 
W.E. 1918=45 I.C. 230. See also 1929 
A. 759 (1). The effect of an oath taken 
under the Oaths Act M merely to 

furnish conclusive evidence on the 
matter in issue and a decision on oath 
in res judicata. 36 M. 287=24 M.L.J. 321= 
18 I.C. 835. The fact that a case was de- 
cided on the oath of the defandant is not 
a sufficient ground for refusing the defen- 
dant an opportunity to prove to 

the satisfaction of the Court that the claim 
had been brought on a false document, to 
support an application under see. 476, Cr. 
P. Code. 96 I. C. *877=1926 A. 577. 
Where a decree is passed on the evi 
deuce of a witness owing to an agree- 
ment to be bound by the oath of that 
witness, such a decree is not a consent de- 
C 3 ;ee under see. 96 (3), C.P. Code. A con- 
sent decree means a decree in a suit wMch 
has been compromised* An agreement to 
be bound by the evidenec of a witness is not 
an agreement to compromise. Such a de- 
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Procedure in ease of re- 
fusal to make oath. 


12. If the party or witneiss refuses to make the oath or solemn affirmation 
referred to in section 8, he shall not he compelled to 
make it, but the Court shall record, as part of the 
proceedings, the nature of the oath or affirmation 

proposed, the facts that he was asked whether he would make it, and that he 
refused it, together with any reason which he may assign for his refusal. 

y. — Miscellaneous, 

13. No omission to take any oath or make any affirmation, no subtsitution 


cree is appealable and cannot be questioned 
by a separate suit. 172 I.C. 421=1938 
Nag. 64=I.L.B. (1940) Nag. 310. But the 
agreement may amount to an adjustment of 
dispute under O. 23, R. 3, C.P. Oode and 
may create an estoppel. 1937 A.L.J. 1066 
=171 I.C. 697=1937 A. 701. See. 11 can- 
not be construed as meaning that the evi- 
dence given on oath in a proceeding becomes 
automatically conclusive in all possible pro- 
ceedings in which the subject-matter of his 
evidence given on oath may be involved. It 
can only be evidence in the proceeding in 
which it is actually being received. In an 
application under 6. 21, E. 100, C. P. Code, 
for delivery the respondent chaUenged the 
petitioner to take a special oath, and the 
oath having been taken the application was 
allowed. The respondent then filed a suit 
under O. 21, R. 103, and the defendant 
(petitioner) pleaded that no suit wodld lie 
because of the evidence which he had given on 
oath in the proceedings under O. 21, E. 100. 
JECeldj that though the suit following the 
order on the claim petition might be a con- 
tinuation of the same proceedings for some 
purposes, there was an essential difference 
between the two; and unless it was clearly 
present to the minds of the parties that 
the evidence given on oath in the 
claim petition was not to be challenged 
in a subsequent suit it must be held 
that an oath in those proceeding must re- 
late to the claim proceedmg themselves and 
to them alone. The burden lay on the ap- 
plicant to show that the challenge was in- 
tended to have any effect upon any possible 
civil suit which might be filed under R. 103 
of O. 21, C.P. Code. 51 L.W. 449=1940 
Mad. 627=(1940) 1 M.L.JT. 685. 

Sec. 12. — ^A Court does not act irreularly 
or illegally in taking into consideration 
plaintiff’s refusal to take oath, the defen- 
dant agreeing to be bound by it. But no 
weight should be attached to plaintiff’s re- 
fusal when defendant also refuses. 7 N.T.-. 
E. 50=10 1.0. 472. A mere refusal to take 
a particular oath is not sufSieient for decid- 
ing the issue against the party refusing it. 
32 I.C. 619. See also 93 I.C. 830=1926 
C. 817. See aUo 1935 Mad. 541=42 L. 
W. 371. The Oaths Act does not provide 
for any decree being passed against a party 
who having once agreed that the suit may 


be decided against him in ease he fails to 
take a certain oath subsequently resiles 
from the agreement, although the refusal 
to take the oath can be recorded under S. 
12 of the Act, and due weight can be given 
to it in appreciating the evidence produc- 
ed by the parties and in deciding the ease 
on the merits. 47 P.L.E. 411 If 
a party refuses to make the oath, 
the Court has no power to compel him to 
make it. The duty of the Court is to record 
as part of the proceedings, the nature of the 
oath proposed, the facts that he was asked 
whether he would make it and that he re- 
fused it together with any reason which he 
may assign for his refusal. 9 Mys.L-J. 362. 
No doubt the refusal to take a special oath 
is conduct which the Court is entitled to con- 
sider along with other evidence in the ease 
but the refusal should not automatically be 
allowed to out-weigh the/ positive evidence 
which has been adduced. Where therefore 
the plaintiff has produced his account books 
which the defendant called on him to pro- 
duce and he has given all the evidence ne- 
cessary to support his case, his refusal to 
take a special oath offered by the defendant 
which the plaintiff considered derogatory 
should not be taken as reflecting on the 
truth of his claim. 142 I.C. 137=1933 N.^ 
52. See also 1935 AU. 276=1935 A.L.J. 
212. A challenger should not be permitted 
to resile after Ms offer has been accepted 
by the other party unless good ground is 
shown to the satisfaction of the Court by 
the challenger . Apart from authorities, 
there is no principle of law on wMeh an 
agreement can be allowed to be broken with 
impunity without any valid reason. 1938 
M.W.N. 110=47 L.W. 453=1938 Mad. 385 
= (1938) 1 M.L.J. 368. (43 L.W: 681=1936 
Mad. 406=70 M.L.J. 449 reversed.) Appli- 
cation of see. 12 to the ease of challenger 
would be an extension of the provisions of 
sec. 12 in a manner wMch is not justifiable. 
Where the challenger, who was to light the 
camphor in accordance with the offer made 
by him, has refused to perform that whidi 
he had undertaken to do, he should he taken 
to have waived that condition. The Court 
can order any Commisisoner to light the 
camphor but should see that it is extin- 
guished by the other party when taking the 
oath. (1938) 1 M.L.J. 368. 

SECr 13 .-t-As to scope of seetion see 1938 
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of any one for any other of them, and no irregularity 
Proceetogs and evidence whatever, in the foijjm. in which any one of them is 
not invalidated by omission administered, shall invalidate any proceeding or 
of oatb or irregu an y. i*ender inadmissible any evidence whatever, in or in 
respect of which such omission, substitution or irregularity took place, or shall 
affect the obligation of a witness to state the truth. 

14. Every person giving evidence on any subject 
Persons giving evidence before any Court 01 * person hereby authorized to 
bound to state the truth. . administer oaths and affirmations shall be bound to 

state the truth on such subject. 

15. [Amendmeni of Penal Code^ Ss. 178 and 181.1 Repealed by Act I of 
1938. 

16. Subject to the provisions of sections 3 and 5, no person appointed to 

Official oaths abolished. brfore entering on the execution of 

the duties of his office, he required to make any oath, 
or to make or subscribe any affirmation or declaration whatever. 

SCHEDULE. 

[Repealed by the Repealing Act (XII of 1873) .] 


THE OBSCENE PUBLICATIONS ACT (VIII OF 1925). 

[The whole of this Act was repealed by Act I of 1938.] 


M.W.N. 90=(1938) 1 M.L.J. 289. The 
word ^ ' omission ' ^ in the section includes any 
hind of omission; and is not restricted to 
acidental or negligent omission. 1939 Bang. 
402zzl940 Eang.L.B. 104. Siee also 1935 
All. 579=1935 A.L.J, 618. Sec. 13 
cures the form of the oath and even an en- 
tire omission to take the oath, but does not 
cure the absence of authority in the of&eer 
administering the oath. 116 I.O. 248=31 
Bom.L.B, 144=1929 B. 136. Consent of 
parties to abide by oath retracted by 
the parties; Court has no right to enforce 
the oath. (1935) M.W.N. 370. S. 13 
even prior to its amendment in 1939 was 
quite unqualified in its terms and there was 
nothing to suggest that it was to apply only 
where the omission to administer the oath 
occurs per incuriam. Hence the evidence 
of a person who does not understand the 
uature of an oath but is otherwise competent 
to testify, as understanding the questions 
put and being able to give rational answers, 
is admissible in evidence and can be acted 
upon though there is no corroboration. Once 
there is admissible evidence it could be act- 
ed upon; corroboration, unless required by 
statute goes only to the weight and value 
of the evidence. This point is settled by 
the proviso to S. 5 of the Oaths Act added 
by the Amending Act of 1939. In Eng- 
land where provision has been made for the 
reception of unsworn evidence from a child 
it has always been provided that the o\n- 
denee must be corroborated in some mate- 
rial particular implicating the accused. But 
in the Indian Act there is no such provision 
and the evidence is made admissible whether 
G. G. M.— 499 


corroborated or not. It is a sound rule in 
practice not to act on the uncorroborated 
evidence of a child, whether sworn or un- 
sworn, but this is a rule of prudence and 
not of law. (1945) 2 M.L.J. 493 (P.C.), 
See also 1938 Mad. 490=(1938) 1 M.L.J. 
289. When a Judge or Magistrate has elected 
to take the statement of a person as evidence, 
he has no option but to administer either 
the oath or affirmation to such a person as 
the case may require. The proper course 
in such cases is to record the questions and 
answers put to the witness to ascertain 
whether he is competent to testify and, if 
the Court comes to the conclusion that he isi 
competent, an oath or affirmation should be 
administered. A child is generally compe- 
tent, if he is old enough to understand that 
he ought to speak the truth. 2 L.B,R. 322. 
See also 1935 A. 579=1935 A.L.J. 618 
=58 All. 23. As to the effect of 
omission to record deposition as on solemn 
oath or affirmation, see 18 C.W.N. 1323. As 
to whether if the jury in a Sessions trial 
are not sworn, the omission is one which 
could be covered by see. 13. See 20 W-B. 
(Cr.) 19. Where on account of her 3'outh, 
neither an oath nor a affirmation "was admi- 
nistered to a witness that does not render 
the evidence of such a witness inadmissible. 
1937 A.M.L.J. 134. See also 1938 Mad. 
490=(1938) 1 M.L.J. 289; 1939 Bang. 402; 
15 Mys.L.J. 217=42 Mys.H.C. Bep. 295. 

Sec. 14. — ^As to application of the sec. 
tion, to child witness, see 76 I.C. 1037=2$ 
Cr.L.J. 317=1923 L. 332; 1939 H.L.J. 
396. 



3986 


The Civil Court Manual (Imperial Acts). 


[S. I 


THE OBSTEUCTIONS IN FAIRWAYS ACT (XVI OF 1881). 

[Rep. in part by Act X of 1914.] 

[mh March, 1881. 

An Act to empoiver the Government to remove or destroy obstructions in fair-^ 
ways, and to prevent the creation of mch obstructions. 

"Whereas, it is expedient to empower the Government to remove or destroy 
Pr amble obstructions to navigation in fairways leading to 

ports in British India, and to prevent the creation of 
such obstructions; It is hereby enacted as follows: 

shnif 1- This Act may be called The Obstruotionj;^ 

IN Fairways Act, 1881; ^ ^ ^ ^ 

But nothing herein contained shall apply to vessels ^[belonging to, or 
hired by a contract made on behalf of, the Crown] . 

2. Whenever, in any fairway, leading to any port in British India, any 
Oeutial Government em- stranded or abandoned, or any fishing 

poveied to remove or des- Stake, timber or other thing is placed or left, ^[the 
troy obstruction in fairway. Central Government] may, if in its opinion such 

thing is, or is likely to become, an obstruction or 

danger to navigation, — 

(а) cause such thing or any part thereof to be removed; or 

(б) if such thing is of such a description or so situate that, in the opinion 
of the 2 [Central Government], it is not worth removing, cause the same or any 
part thereof to be destroyed. 


Central Government en 
titled to expenses incur- 
red in removing obstruc- 
tion. 


3. Whenever anything is removed under sec- 
tion 2 the ^[Central Government] shall be entitled to 
receive a reasonable sum, having regard to all the 
circumstances of the case, for the expenses incurred 
in respect of such removal. 


Dispute 

expenses. 


Any dispute arising concerning the amount due under this spction, in 
respect of anj-thing so removed, shall be decided by 

^ TTN • 1 • M -ntr • . . - " 


concerning such 


the District Magistrate or Presidency Magistrate 
. . having jurisdiction at the place where such thing is, 

upon application to him for that purpose by either of the disputing parties ; and 
such decision shall be final. 


4. The '^[Central Government] shall, whenever anything is removed 
Notiee of removal to be section 2, publish in the OfScial Gazette a noti- 

giveu by Central Covem- fication containing a description of such thing, and 
“lent- the time at which and the place from which the same 

was so removed. 


Things removed may, in 5. If, after publishing such notifications, such 
eertain cases, be sold. thing is unclaimejl, or 

if the person claiming the same fails to pay the amount due for the said 
expenses and any customs-duties or other charges properly incurred by the 
•*f Central Government] in respect thereof. 

the t [Central Government] may sell such thing by public auction, if it is 
of a perishable nature, forthwith, and, if it is not of a perishable nature, at any 
time not less than six months after publishing such notification as aforesaid. 

6. On realizing the proceeds of such sale, the amount due for expenses 


liEQ'. BEF. 

iBetiealed by Act X of 1914. 

2Snbstitnted by A.O., 1937, 
sSttbslitMied % A.O., 1937 for 'Govem- 
meid;’. 


Substituted for ‘Local Government’ by 
A.O., 1937. 


Sec, S.—See Eat. 241=0r. Eg. 8 of 1888. 
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Proceeds how applied. and charges as aforesaid, together with the expenses 
of the sale, shall be deducted therefrom, and the 
surplus (if any) shall be paid to the owner of the thing sold, or if no such 
person appear and claim such surplus, shall be held in deposit for payment, 
without interest, to any person thereafter establishing his right to the same : 
Provided that he makes the claim within one year from the date of the 

sale . 

7. For the 


^^VesseP' to include tac- 
kle, cargo, etc. 


Power to makes rules to 
regulate and prokibit the 
placing of obstructions in 
fairways. 


purposes of this Act, the term “vesseP’ shall be deemed to 
include also every article or thing or collection of 
things being or forming part of the tackle, equipment, 

. . cargo, stores or balalst of a vessel; and any proceeds 

arising from the sale of a vessel, and of the cargo thereof, or of any other pro- 
perty recovered thereform, shall be regarded as a common fund. 

8. The Central Government may, from time to time, by notification^ in 
the Official Gazette, make rules to regulate or pro- 
hibit, in any fairway leading to a port in British 
India, the placing of fishing stakes, the casting or 
throwing of ballast, rubbish or any other thing likely 
to give rise to a bank or shoal, or the doing of any 

other act which will, in ^[its] opinion, cause, or be likely to cause, obstruction 
or danger to navigation. 

9. Whoever is guilty of any act or omission in contravention of the rules 

■D 1 + made under section 8 may be tried for such offence in 

Penalty for breacn of t . --i . • ^ 

such rules. district or presidency-town m which he is found, 

and shall be punished with imprisonment for a term 
which may extend to six months, or with fine which may extend to five hundredl 
rupees, or with both. 

10. Whenever the maintenance or creation of an obstruction in any fair- 

way, has become lawful by long usage or otherwise. 
Compensation payable in obstruction is removed or destroyed under 

section 2, 01 its creation is regulated or prohibited 
under section 8, any person having a right to mam- 
tain, or create such obstruction shall be entitled to receive from the ^[Central 
Government] reasonable compensation for any damage caused to him by such 
removal, destruction, regulation or prohibition. 

Every dispute arising concerning the right to such compensation, or the 
amount thereof, shall be determined according to the law for the time being in 
force relating to like disputes in the case of land needed for public purposes and 
i-ot otherwise ; and for the purposes of such law the fairway from or in which 
such obstruction was removed or destroyed, or in which its creation was regula- 
ted or prohibited, shall be deemed to be a part of the presidency-town or district 
in which the port to which such fairway leads is situate. 

11. Whenever any obstruction in a fairway leading to a port in British 

India has been removed or destroyed or whenever 
the creation of any such obstruction has been regula- 
ted or prohibited, by an older of the Central Govern- 
ment or a Provincial Government, previous to the 
passing of this Aet, such removal, destruction, regula- 
tion or prohibition shall be deemed to have been 


Certain action of the Go- 
vernment previous to pas- 
sing of this Act be deemed 
to have been taken here- 
under. 


effected under this Act. 


* • LEG. BEE. 

1 Eor such notification (1) for Madras, see 
Madras B. and O.; (2) for Bombay, 
Bombay B. and O. 

2 Substituted for by A,0., 1937. 


3 Substituted for ^Secretary of State for 
India in OouneiP by A.O., 1937. 

Sec. 10 . — See the Land Acquisition Act 
(I of 1894) . 
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12. Nothing herein contained shall be deemed 
Saving of other powers to prevent the exercise by the ^[Central Govem- 
possessed by Central Gov- xnent] of any other powers possessed by it in this 
emineat. behalf. 

^[13. All references in this Act to the Central Government shall, in 
A j- A- f relation to fairways in inland waterways, be eon- 

in inland waterways. btrued as references to the Provmcial Government 

concerned.] 


THE OFFENCES ON SHIPS AND AIR CRAFT ACT (IV OF 1940). 
[Ee'pealed hy Act VI of 1945.] 


THE OFFICIAL GAZETTES ACT (XXX OF (1863.) 

N,B . — This Act has been declared to have ceased to have effect by the 
Government of India (Adaptation of Indian Laws) Order, 1937 and has also 
been expressly repealed by Act I of 1938. 


THE INDIAN OFFICIAL SECRETS ACT (XIX OP 1923).3 


Year. 

1 ] 

No. 1 

Short title. 

Amendments. 

1923 i 

i 

XTX 

The Indian Offi ial Secrets 
Act, 1933. 

Repealed in part XII of 1927 ; 
s«-e Act XXTV of 1939 and ordi- 


lanceXXlTTof 1942. 


[2nd Apnl, 1923. 

An Act to consolidate and amend the Law in British India relating to official 
secrets. 

Whereas the law in British India relating to official secrets is at present 
contained in two Acts of the Governor-General in Council, namely, the Indian 
Official Secrets Act, 1889, and the Indian Official Secrets (Amendment) Act, 
1904, and one Statute of Parliament, namely, the Official Secrets Act, 1911 ; and 
Whereas the Official Secrets Act, 1911, has been amended by the Official 
Secrets Act, 1920, which statute applies to the United Kingdom and to certain 
British possessions, but not to British India; and 

Whereas it is expedient that the law relating to official secrets in British 
ndia should be consolidated and amended; 

It is hereby enacted as follows: — 

Short title, extent and 1. (1) This Act may be called The Indian 

application, OppiclAL Secrets Act, 1923. 

(2) It extends to the whole of British India, and applies also — 

(a) to all subjects of His Majesty and servants of the Crown within 
“‘[any lany Indian State] ; and 

(h) to all Indian subjects of His Majesty without and beyond British 

India. 

2. In this Act, unless there is anything repug- 
Demtions. subject or context, — 

(1) Any reference to a place belonging to His Majesty includes a place 
occupied by any department of the Government, whether the place is or is not 
actually vested in His Majesty; 


liEG. REP. 

iSuhstituted for ^‘Govemmcnt’^ by A.O., 
1937. 

^ Insetted by A.O., 1937. 

^Por statement of objects and reasons. 


see Gazettes of India^ 1922, Pt. V, p. 216; 
for Report of Select Oommittee, see ibtd., 
1923, Pt. V, p, 61. 

•4 Substituted by A.O., 1937. 
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^[(1-A) References to a department of the Government include the 
departments of any Government in British India and any department of the 
Crown Representative, and include also the Federal Railway Authority;] 

(2) expressions referring to communicating or receiving include any 
^-ommumcating or receiving, w^hether in whole or in part, and whether the 
sketch, plan, model, article, note, document or information itself or the sub- 
stance, effect or description thereof only be communicated or received; expres- 
sions referring to obtaining or retaining any sketch, plan, model, article, note or 
document, include the copying or causing to be copied of the whole or any part 
of any sketch, plan, model, article, note or document ; and expressions referring 
to the communication of any sketch, plan, model, article, note or document in- 
clude the transfer or transmission of the sketch, plan, model, article, note or 
document ; 

(3) ‘^document” includes part of a document; 

(4) ^ 'model” includes design, pattern and specimen; 

(5) "munitions of war” includes the whole or any part of any ship, sub- 
marine, aircraft, tank or similar engine, arms and ammunition, torpedo, or mine 
intended or adopted for use in war, and any other article, material, or device, 
whether actual or proposed, intended for such use; 

(6) "Office under His Majesty” includes any office or employment in or 
under any department of the Government or of the Government of the United 
Kingdom or of any British possession; 

(7) "photograph” includes an undeveloped film or plate; 

(8) "prohibited place” means — 

(а) any work of defence, arsenal, naval, military, or air force establish- 
ment or station, mine, minefield, camp, ship or aircraft ‘belonging to, or occupied 
by or on behalf of, His Majesty, any military telegraph or telephone so belong- 
ing or occupied, any wireless or signal station or office so belonging or occupied 
and any factory, dockyard or other place so belonging or occupied and used for 
the purpose of building, repairing, making or storing any munitions of war, or 
any sketches, plans, models or documents relating thereto, or for the purpose 
of getting any met^s, oil or minerals of use in time of war; 

(б) any place not belonging to His Majesty where any munitions of war 
or any sketches, models, plans, or documents relating thereto, are being made, 
repaired, gotten or stored under contract with, or with any person on behalf of. 
His Majesty or otherwise on behalf of His Majesty. 

(c) any place belonging to or used for the purpose of His Majesty which 
is for the time being declared by the Central Government, by notification in the 
Official Gazette, to be a prohibited place for the purposes of this Act on the 
ground that information with respect thereto, or damage thereto, would be use- 
ful to an enemy, and to which a copy of the notification in respect thereof has 
been afiixed in English and in the Yernacular of the locality: 

(d) any railway, road, way or channel, or other means of communica- 
tion by land or water (including any works or structures being part thereof or 
connected therewith), or any place used for gas, water or electricity works or 
other works for purposes of a public character, or any place where any muni- 
tions of war or any sketches, models, plans, or documents relating thereto, are 
being made, repaired, or stored otherwise than on behalf of His Majesty, which 

LEG. EEE. 11 Geo. V, c. 75. 

1 Sub-see (1-A- pf sec. 2 inserted by A. Sec. 2, Cl. (8). — Cf, sec. 3 of 1 and 2 
O., 1937. ^eo. y, e. 28. 

1 Words by any Local Government’^ Cl. (8) (a). — Cf, sec. 10 of 10 and 11 
omitted by A.O., 1937. Geo. V, c, 28, 

Cl. (8) (b).— 0/. sec. 3 of 1 and 2 

Sec. 2.— G/. sec. 12, 1 and 2 Geo. Y, c. 28. Geo. Y, e. 28. 

Sec. 2, Cl. (5).— C/. sec. 9 (2) of 10 and 
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is: for the time being declared by the Central Government by notification in the 
OiBeial Gazette to be a prohibited place for the purposes of this Act on the 
isTonnd that information with respect thereto, or the destruction or obstruction 
thereof, or interference therewith, would be useful to an enemy, and to which a 
f^opy of the notification in respect thereof has been affixed in English and in the 
vernacular of the locality; 

(9) sketch^’ includes any photograph or other mode of representing any 
place or thing; and 

(10) /Superintendent of Police” includes any police officer of a like cr 
superior rank, and any person upon whom the powers of a superintendent of 
Poliee are for the purposes of this Act conferred by the Central Government 

Penalties for snvinff ^ purpose prejudi- 

pyuig safety or interests of the state — 

(a) approaches, inspects, passes over or is in the vicinity of, or enters 
any prohibited place; or 

(h) makes any sketch, plan, model, or note which is calculated to be or 
might be or is intended to be, directly or indirectly, useful to an enemy ; or 

(c) obtains, collects, records or publishes or communicates to any other 
person any secret official code or pass word, or any sketch, plan, model, article 
or note or other document or information which is calculated to be or might be 
or is intended to be, directly or indirectly, useful to an enemy; 

he shall be punishable with imprisonment for a term which may extend, 
where the offence is committed in relation to any work of defence, arsenal, 
naval, military or air force establishment or station, mine, minefield, factory, 
dockyard, camp, ship or aircraft or otherwise in relation to the naval, military 
or air force affairs of His ajesty or in relation to any secret official code, to 
■Pourteen years and in other eases to three years. 

(2) On a prosecution for an offence punishable under this section with 
imprisonment for a term which may extend to fourteen years it shall not be 
necessary to show that the accused person was guilty of any particular act tend- 
ing to show a purpose prejudicial to the safety or interests of the State, and, not- 
withtsanding that no such act is proved against him, he may be convicted, if, from 
the circumstances of the case or his conduct or his known character as proved, it 
appears that his purpose was a purpose prejudicial to the safety or interests of 
the State ; and if any sketch, plan, model, article, note, document, or information 
relating to or used in any prohibited place, or relating to anything in such a place, 
or any secret official code or pass word is made, obtained, collected, recorded, pub- 
lished or communicated by any person other than a person acting under lawful 
authority, and from the circumstances of the case or his conduct or his known 
character as proved it appears that his purpose was prejudicial to the 
safety or interests of the State, such sketch, plan, model, article, note, document 
or information shall be presumed to have been made, obtained, collected, recorded, 
published or communicated for a purpose prejudicial to the safety or interests of 
the State. 

4 . (1) In any proceedings against a person for an offence under section 

3, the fact that he has been in communication with, or 
Commmiications mtk attempted to communicate with, a foreign agent, whe- 
fordgn agents to be evi- within or without British India, shall be relevant 

eertSn ^ purpose of proving that he has, for a purpose 

eprto offences. prejudicial to the safety%r interests of the State, 

oljtjpned or attempted to obtain information which is calculated to be or might 
fee. or is intended to be, directly or indirectly, useful to an enemy. 


‘ LEG, REE. 

iWord ‘or by any local Government omit- 
ted by A.O., 19a7. 


Sec. 2, Ol. (9).— sec. 13 of 1 and 2 
Geo. V, e. 28. 
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(2) For the purpose of this section, but without prejudice to the genera- 
lity of the foregoing provision, — 

(a) a person may be presumed to have” been in eommunieatioii with a, 
foreign agent if — 

(i) he has, either within or without British India, visited the address of 
a foreign agent, or consorted or associated with a foreign agent, or 

(ii) either within or without British India, the name or address of, or 
any other information regarding, a foreign agent has been found in his posses- 
sion, or has been obtained by him from any other person ; 

(b) the expression '^foreign agent” includes any person who is or has 
been or in respect of whom it appears that there are "reasonable grounds for 
suspecting him of being or having been employed by a foreign power either 
directly or indirectly, for the purpose of committing an act, either within or with- 
out British India, prejudicial to the safety or interests of the State, or who 
lias or is reasonably suspected of having, either within or without British India, 
committed, or attempted to commit, such an act in the interests of a foreign 
power ; 

(c) any address, whether within or without British India, in respect of 
which it appears that there are reasonable grounds for suspecting it of being an 
£;ddress used for the receipt of communications intended for a foreign agent, or 
any address at which a foreign agent resides, or to which he resorts for the pur- 
pose of giving or receiving communications, or at which he carries on any busi- 
ness, may be presumed to be the address of a foreign agent, and communications 
addressed to such an address to be communications with a foreign agent. 


5. (1) If any person having in his possession or control any secret official 

Wrongful communication, slcetch plan, model, article, 

etc. of information. note, document or information which relates to or is 

used in a prohibited place or relates to anything in 
^uch a place, or which has been made or obtained in contravention of this Act, 
or which has been entrusted in confidence to him by any person holding office 
under His Majesty, or which he has obtained or to which he has had access 
owing to his position as a person who holds or has held office under His Majesty 
or as a person who holds or has held a contract made on behalf of His Majesty, 
or as a person who is or has been employed under a person who holds or has 
held such an office or contract, — 

(a) wilfully communicates the code or pass word, sketch, plan, model, 
article, note, document or information to any person other than a person to 


Sec. 3. — C/- see, 1 of 1 and 2 Geo. V, 
e. 28. 

Secs. 3 and 4: Case-law. — The disclo- 
sure of Government Department Examina- 
tion papers may be an offence under the 
Indian Official Secrets Act, 1 L.B.R. 138, 

Sec, sec. 2 of 10 and 11 Geo. V, 

e. 7o. 

Sec. 5. — C/. sec. 2 of 1 and 2 Geo. V, 
e. 28. 

S. 5 (1) of the Official Secrets Act is very 
comprehensive in its nature. Tt applies not 
merely to Government ■servant’*., but als(» ■♦o 
all persons ■v'ho have obtained the secret in 
contravention of the Act. Uoadiug fc*. 5 
(4) of the Act and S. 4 (1) (/) of the 
Press (Emergency Powers) Act together, 
an invitation to the public, contained in 
an article or advertisement in a newspaper, 
to send official secrets to the editor of a 


newspaper foi* payment comes with B 4 
(/) of the Press Act as well as 8. 5 (1) 
of the Official Secrets Act. It is really 
an invitation encouraging and inciting any 
person to commit an offence. The Court is 
not concerned "with the intention or motive 
underlying the article but only with the 
direct or indirect tendency of the words 
used in the article itself. 48 Bom.B.E. 
151 (S.B.). ^'Official secret’’ — ^Meaning 
of. The expression official secret” in the 
Official Secrets Act, has reference to a secret 
of one or the other department of the Gov- 
ernment or the state and not to any secret of 
a private office. The word official by itself 
has obtained the meaning attached to it in 
the Act, and it cannot be held that the 
expression ‘‘official secret” is a wider term 
including secrets of any private institution. 
48 Bom.L.E, 151 {S.B.)=1946 B. 322. 
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whom lie is authorized to communicate it, or a Court of Justice or a person to 
whom it is, in the interests of the State, his duty to communicate it ; or 

(b) uses the information in his possession for the benefit o£ any foreign 
power or in any other manner prejudicial to the safety of the State ; or 

(c^ retains the sketch, plan, model, article, note or document in his pos- 
session or control when he has no right to retain it, ^r when it is contrary to 
his duty to retain it, or wilfully fails to comply with aH directions issued by law- 
ful authority with regard to the return or disposal thereof; or 

(d) fails to take reasonable care of, or so conducts himself as to endanger 
the safety of, the sketch, plan, model, article, note, document, secret official code 
or pass word or information ; 
he shall be guilty of an offence under this section? 

(2) If any person voluntarily receives any secret official code or pass 
word or any sketch, plan, model, article, note, document or information knowing 
or having reasonable ground to believe, at the time when he receives it, that the 
code, pass word, sketch, plan, model, article, not, document, or information is 
communicated in eontarvention of this Act, he shall be guilty of an offence under 
this section 

(3) If any person having in his possession or control any sketch, plan, 
model, article, note, document or information, whcih relates to munitions of war, 
communicates it, directly or indirectly, to any foreign power or in any other 
manner prejudicial to the safety or interests of the State, he shall be guilty of 
an offence under this section. 

(4) A person guilty of an offence under this section shall be punishable 
with imprisonment for a term which may extend to two years, or with fine, or 
with both . 

Unautliorised use of uni- fi. (1) If any person for the purpose of gain- 
forms; falsifieatiou of re- ing admission or of assisting any other person to gain 
ports, forgery, personation, admission to a prohibited place or for any other pur- 
and false documents. prejudicial to the safety of the State — 

(a) uses or wears, without lawful authority, any naval, military, air 
force, police or other official uniform, or any uniform so nearly resembling the 
same as to be calculated to deceive, or falsely represents himself to be a person 
who is or has been entitled to use or wear any such uniform ; or 

(b) orally, or in writing in any declaration or application, or in any 
document signed by him or on his behalf, knowingly makes or connives at the 
making of any false statement or any omission; or 

(c) forges, alters, or tampers with any passport or any naval, military, 
air force, police, or official pass, permit, certificate, licence or other document 
of a similar character (hereinafter in this section referred to as an official docu- 
ment), or knowingly nses or has in his possession any such forged, ^tered, or 
irregular official document; or 

(d) personates, or falsely represents himself to be, a person holding, or 
in the employment of a person holding, office under His Majesty, or to be or 
not to be a person to whom an official document or secret official code or pass 
word has been duly issued or communicated, or with intent to obtain an official 
document, secret official code or pass word, whether for himself or any other 
person knowingly makes any false statement; or 

(e) uses, or has in his possession or under his control without the autho- 
rity of the department of the Government or the authority concerned ,any die, 
seal or stamp of or belonging to, or used, made or provided by, any department 


Sec. 5, Cl. (1) (!>).— C/. sec. 2 (1) of 10 11 Geo. T, c. 75. 

and 11 Geo. Y, c. 45. Sec. 6.— G/. see. 1 of 10 and 11 Geo. V, 

Sec. 5, Ol. (2).— I/, sec. 9 (1) of 10 and c. 75. 
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of the Government, or by any diplomatic, naval, military^ or air force authority 
appointed by or acting under the authority of His Majesty, or ‘any die, seal or 
stamp so nearly resembling any such die, seal or stamp, as to be calculated to 
deceive, or counterfeits anj’' such die, seal or stamp, or kno^vingly uses, or has in 
his possession or under his control, any such counterfeited die, seal or stamp ; 
he shall be guilty of an offence under this section. 

(2) If any person for any purpose prejudicial to the safety of the State — 
(ff) retains any official document, v'hether or not completed or issued for 
use, when he has no right to retain it, or when it is contrary to his duty to retain 
it, 01 * wilfully fails to comply with any directions issued by any department of 
the Government or any person aufliorised by such department with regard to the 
return or disposal thereof; or 

(h) allows any other person to have possession of any official document 
^sued for his use alone, or communicates any secret official code or password so 
issued, or, without lawful authority or excuse, has Tn his possession any official 
document or secret official code or password issued for the use of some person 
other than himself, or, on obtaining possession of any official document by fin- 
ding or otherwise, wilfully fails to restore it to the peison or authority by whom 
or for whose use it was issued, or to a poMee officer^ or 

(c^ without lawful authority or excuse, manufactures or sells, or has in 
his possession for sale, any such die, seal or stamp as aforesaid; 
he shall be guilty of an offence under this section. 

(2) A person guilty of an offence under this section shall be punishable 
with imprisonment for a term which may extend to two years, or with fine or 
with both. 

(4) The provisions of sub-section (2) of section 3 shall apply, for the 
purpose of proving a purpose prejudicial to the safety of the State, to any pro- 
secution for an offence under this' section relating to the naval, military or air 
force affairs of His Majesty, or to any secret offic^’al code in like manner as 
th^y apply, for the purpose of proving a purpose prejudicial to the safety or 
interests of the State, to prosecutions for offences punishable under that section 
with imprisonment for a term which may extend to fourteen yeans . 

7. (1) No person in the vicinity of any prohibited place shall obstruct. 

knowingly mislead or otherwise interfere with or 

of the poHef or members ™Pe<ie, any police-officer, or any member of HLs 
Of His Majesty forces. Majesty’s forces engaged on guard, sentry, patrol, or 

other similar duty in relation to the prohibited place. 
(2) If any person acts in contravention of the provisions of this section, 
be shall be punishable with imprisonment which may extend to two years, or 
with fine, or with both. 


8. (1) It- shall be the duty of every person to give on demand to a 

. , , Superintendent of Police, or other police-officer not 

the rank of ^pector, empowered by an 
offences. Inspector- General or Commissioner of Police in this 

behalf, or to any member of His Majesty’s forces 
engaged on guard, sentry, patrol, or other similar duty, any information in his 
power relating to an offence or suspected offence under section 3 or under sec- 
tion 3 read with section 9 and, if so required, and upon tender of his reason- 
able expenses, to attend at such reasonable time and place as may be specified 
for the purpose of furnishing such information. 

(2) If any person fails to give any such information or to attend as afore- 
said, he ‘^hall be punishable with imprisonment which may extend to two years, 
or with fine, or with both. 


Sec. 8. — C/. sec* 6 of 10 and 11 Geo. 
c. 75. 


Sec. 7. — Cf. sec. 3 of 10 and 11 Geo. V, 
c. 75. 

C.G.M . — 500 
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9. Any person who attempts to commit or abets the commission of an 

o:ffenee under this Act shall be punishable with the 
Attempts, ineitements, etc. punishment, and be liable to be proceeded against 

in the same manner as if he had committed such offence . 

10. (1) If any person knowingly harbours any person whom he knows or 

has reasonable grounds for supposing to be a person 
Penalty for harbouring about to commit or who has committed an 

offence under section 3 or under section 3 read with 
section 9 or knowingly permits to meet or assemble in any premises in hi^ 
orcnparion or under his control any such persons, he shall be guilty of an offence 
under this section, 

(2) It shall be the duty of every person having harboured any such per- 
son as aforesaid, or permitted to meet or assemble in any premises in his occu- 
pation or under his control any such persons as aforesaid, to give on deraand 
to a Superintendent of Police or other police-officer not below the rank of Ins- 
p^^ctor empowered by an Inspector-General or Commissioner of Police in this 
b^'^ial ^ any information in his power relating to any such person or persons, and 
if ary person fails to give any such information, he shall he guilty of an offence 
undei this section 

(3) A person guilty of an offence under this section shall be punishable 
with miprisonment for a term which may extend to one year, or with fine or 
wHh ]joth, 

11. (1) If a Presidency Magistrate, Magistrate of the first class or sub- 

, . divisional Magistrate is satisfied by information on 

oath that there is reasonable ground for suspecting 
that an offence under this Act has been or is about to be committed, he may 
grant a search warrant authorising any Police officer named therein, not being 
below the rank of an officer-in-eharge of a police station, to enter at any time 
any premises or place named in the warrant, if necessary, by force, and to search 
the premises or places and every person found therein, and to seize any 
sk^^ch, plan, model, article, note or document, or anything of a like nature, or 
anything which is evidence of an offence under this Act having been or being 
about to be committed which he may find on the premises or place or any such 
licrson, and with regard to or in connection with which he has reasonable ground 
for suspecting that an offence under this Act has been or is about to be com- 
mitted. 

(2) Where is appears to a police-officer, not being below the rank of 
Superintendent, that the ease is one of great emergency, and that in the interests 
of the state immediate action is necessary, he may by a written order under his 
hand give to any police-officer the like authority as may be given by the warrant 
of a l^Iagistrate under this section. 

(3) "Where action has been taken by a police-officer under suh-seetion 
(2^ he shall, as soon as may he, report such action, in a Presidency town to the 
Chief Presidency Magistrate, and outside such town to the District or Suh-divi- 
sional Magistrate. 

Power to arrest Notwithstanding anything in the Code of 

Power to arrest. Criminal Procedure, 1898,— 

(a) an ofEefice punishable under section 3 or under section 3 read with 


Seo. 9, — C/. see. 7 of 10 and 11 Geo. V, 
c. 75. 

Sec. 10.— 0/. sec. 7 of 1 and 2 Geo. Y, 
c. 28. 

Sec. 11. — C/. sec. 9 of 1 and 2 Geo. V, 
e, 28. 

Sec. 12.-^/. see, 6 of 1 and 2 Geo. T, 

28. V , 


— ^'See. 12 of the Indian Official 
Secrets Act, 1923, shall have effect as if 
after clause (a) the following danse had 
been inserted; — ^Namely ^^(aa) an offence 
under see. 5 shall be a cognisable and non- 
bailable offence. (See Ordinance XXIII of 
1942, el. 3’". 
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iseotion & with imprisonment for a term which may extend to fourteen years 
shall htf a cognizable and non-bailable ojSence ; 

(o) an offence under clause (a) of siib-seetion ( 1 ) of section 6 shall be a 
coimlzabic and bailable offence; and 

(c) every other offence under this Act shall be a non-cognizable and 
bailable offence, in respect of which a warrant of arrest shall ordinarily issu^' in 
th#* £rst instance. 

13. ( 1 ) No Court (other than that of a Magistrate of the first class speci- 

ally empowered in this behalf by the ^[appropriate 
Restriction on trial of Government] ) which is inferior to that of a District 
offences. or Presidency Magistrate shall try any offence under 

this Act. 

(2) If any person under trial before a Magistrate for an offence under 
this Act at any time before a charge is framed claims to be tried by the Court 
of Session, the Magistrate shall, if he does not discharge the accused, commit 
th^" Case for trial by that Court, notwithstanding that it is not a ease exclusively 
triable by that Court. 

(3) No Court shall take cognizance of any offence under this Act unless 
upon ‘omplaint made by order of, or under authority from, the -[appropriate 
Government] ^ ’^] or some officer empowered by the -[appropriate Gov- 
ernment j, in this behalf: 

Piovided that a person charged with such an offence may be arrested, or 
a warrant for his arrest may be issued and executed, and any such person may 
be remanaed in custody or on bail, notwithstanding that such complaint has not 
be^'n made, but no further or other proceedings shall be taken until sucb com- 
plaint has been made. 

(4) For the purposes of the trial of a person for an offence under this 
Act, the offence may be deemed to have been committed either at the place in 
which the same actually was committed or at any place in British India in which 
the offender may be found. 

■*[(5) In this section, the appropriate Government means — 

{to) in relation to any offences under section 5 not connected with a 
prohibiitd place or with a foreign power, the Provincial Government; and 

( 6 ) in relation to any other offence, the Central Government.] 

14. In addition and without prejudice to any powers which a Court may 

possess to order the exclusion of the public from any 
Exd^on of public from proceedings, if, in the course of proceedings before a 
proeee gs. Court against any person for an offence under this 

Act or the proceedings on appeal, or in the course of the trial of a person, under 
this Act, application is made by the prosecution, on tbe ground that the publi- 
cation of any evidence to be given or of any statement to be made in the course 
of the proceedings would be prejudicial to the safety of the State, that all or 
any portion of the public shall be excluded during any part of the hearing, the 
Comt ina} make an order to that effect, but the passing of sentence shall in any 
ease take place in public. 


LEG. REE. 

1 Substituted for ‘Local Government' by 
A.O., 1937. 

2 Substituted for ‘Governor-General in 
Council, by Hid, 

3 Words “tbe Local Government" omitted 
by tbid. 


4 Sub-sec, (5) of see, 13 inserted by 
A.O., 1937. 


Sec. 13. — Cf, sec. 10 (3) of 1 and 2 Geo. 
V, c. 28. 

Sec. 13 (3). — Cf, see. 3 of 1 and 2 Geo. V, 
c. 28. 
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15. Where the person guilty of an offence under this Act is a company or 
corporation, every director and ofi&cer of the company 
Offences by < 30 mpanies, or corporation with whose knowledge and consent the 
offence was committed shall be guilty of the like 
offence . 

Eepeals. 16. [Itepealed^ hy Act XII of 1927.] 
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THE OFFICIAL TRUSTEES ACT (II OF 1913). 

[27Wi. February^ 1913. 

An Act to consolidate and amend the law constituting the office of Official 
Tnisiee . 

Whereas it is expedient to consolidate and amend the law constituting 
the office ot the Official Trustee; It is hereby enacted as follows: — 

PART I. 

Preliminary. 

Short title, extent and 1. (1) This Act may be called The Official 

eommeneement. Trustees Act, 1913. 

(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sonthal Parganas, and applies also to all ^[British subjects in 
Indian States] . 

(3.) It shall come into force on such date^ as the Central Government by 
notification in the Official Gazette may direct. 

^ ^ , 3. In this Act, unless there is anything repug- 

Interpretation clanse. in the subject or context,- 

(1) ^['Government’ or 'the Government’ means ia relation to any Pro- 
vince, the Provincial Government, and, in relation to British subjects in Indian 
States, the ('’entral Government.] 

M(2) "High Court” means — 

(а) in relation to Bengal, Assam, and the Andaman and Nicobar Islands, 
the High Court at Calcutta ; 

(б) ill relation to Madras and Coorg, the H5gh Court at Madras; 

(c) in relation to Bombay and British Baluchistan, the High Court at 
Bombay; 

(d) in relation to the United Provinces and Ajmer-Merwara, the High 
Conn at Aiiahahad; 

(e) in relation to the Punjab and Delhi, the High Court at Lahore; 

(/) in relation to the Provinces of Bihar and Orissa, the High Court at 

Patna ; 

ig) in relation to the Central Provinces and Berar, the Hiffh CoJirt at 
Nagpur; 

(h) ui relation to Sind, the Judicial Commissioner’s Court; 

(i) in relation to the North-West Frontier Province, the Judicial Com- 
missioner’s Court; 

(j) in relation to British subjects in any Indian State, that one of the 
aforesaid Courts which the Central Government may from time to time notify 
in this behsilf .] 

(3) *^[Omitted-] 

(4) “Prescribed” means prescribed by rules under this Act- 

(5) '^[Omitted.] 

(6) *^[Omitted.] 

(7) '‘^[Omitted.] 


XiEGr . REF . 

I Substituted by A.O., 1937. 

2Tbe Ist April, 1914, see Gasette of 
India, 1914, Ft. I, p. 365. 

1 Paras. (3), (5), (6) and (7) omitted 
by A.O., 1937. 

Sec. 1. — Official Trustee is not an officer 
of the Court wilhiu the meaning of R. 13 
of Part II of the Bombay Original Side 


Rules, 30 Bom.L.R. 177=1928 B. 69. 
Official Trustee cannot be appointed guar- 
dian of the property of a minor. (Ibid.). 
The provisions of this Act override S. 6 of 
the Married 'Woman’s Property Act. 41 C. 
W.N. 517=1937 Cal. 379=I.L.R. (19371 
2 Cal. 67. As to the effect of appointing 
official trustee as receiver. Bee I.L.R. 
(1942) M. 933=55 L.W. 433=(1942) 2 M. 
L.J. 115=1942 M. 670. 
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^[(8) ‘Division’ means the Province or State or group of States for 
which an OfScial Trustee has been appointed under this Act.] 

Extent of 3 urisaietion of 3. For the purposes of to Act to High Court 
Hiffh Courfcs. L "" J shall have jurisdiction throughout 

the Division [. 

PART II. 

The Office of Official Trustee. 

4. ‘^[(1) The Provincial Government for each Province, and the Central 

Government for British subjects in any Indian State 
Official Trustees. or group of Indian States, shall appoint an Official 

Trustee, 

Provided that nothing herein contained shall be deemed to bar the ap- 
pointment ‘'»i’ the same person as Official Trustee for two or more Div^biens.] 
(2) No person shall be appointed to the office of Official Trustee 
who is not — 

(a) a riarrister* or 

(i) an Advocate, Attorney or Yakil enrolled by a High Court; or 
('0 a person holding the office of Deputy Administrator-General at the 
commencement of this Act; ®[or 

(d) in the case of a Province other than Bengal, Madras or Bombay 
a uerson already it-- the service of the Crown.] 

•[" # ^ 

5. The Government may appoint a Deputy or Deputies to assist the Official 

. . ^ ^ ^ Trustee; and any Deputy so appointed shall, subject 

of dS/om oSe” f general or 

special orders of to Official Trustee, be competent to 
discharge any of to duties and exercise any of to powers of the Official 
Trustee, and whet d’<ir-harging such duties or exercising such powers, sliall 
have the same privileges and be subject to the same liabilities as to* Official 
Trustee. 


Official Trustee to be cor- 
poration sole, to have 
perpetual succession and 
official seal, and to sue and 
he sued in his corporate 
name. 


6. The Official Trustee shall be a corporation 
sole by the name of the Official Trustee of the * [Divi- 
sion] for which he is appointed and, as such Official 
Trustee, shall have perpetual succession and an 
Official seal, and may sue and be sued in his corporate 
name. 


PART III. 


Rights, Powers, Duties and Liabilities of Official Trustee. 


General powers and duties 
of Unicial 'iiustee. 


7. (1) Subject to, and in accordance with, the 

provisions of this Act and the rules made thereunder, 
the Official Trustee may, if he thinks fit, — 


I4EG. BEE. 

^Inserted hy A.O., 1937. 

2 The words a Tresideney-town^’ 

omitted by ibid. 

« Substituted by ibid, for Presidency 
^ Substituted \)y ibid., for the original 
sub-section, 

words '"of any of the said Presiden- 
omitted by ibid. 

6 Inserted by ibid. 

7 Sub-section (3) omitted by ibid. 


Secs. 4: and 8, — A testator cannot ap* 
point the Official Trustees as executor of 
his will; and if so appointed, he will not 
be entitled, by virtue of his office and as in 
the name of the Official Trustee, to have a 
grant of probate. 7 I.C. 247. 

Secs. 6 and 7. — Official trustee, 

position of — Suit against, for breaches 
Suit against, for breaches in respect of a 
trust administered by him as an ordinary 
trustee— Oonsonf of ^Goverigipr not necessary. 
Bee 1940 Eang.L.Pl. 273acl940 Bang. 207. 
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(а) act as an ordinary trustee; 

(&) ^ appointed trustee by a Court of competent jurisdiction. 

{Z) have as hereinafter expressly provided, the OlScial Trustee shall 

the same powers, duties and liabilities, and be entitled to the same riehts 
and privileges and be subject to the same control and orders of the cSi as Siv 
other trustee acting in the same capacity. ^ 

, 1 V Officii Trustee may decline, eitlier absolutely or except on such 

condition as he may impose, to accept any trust. ^ 

(4) The Official Trustee shall not accept any trust under any comoosi- 
tion or scheme ot arr^gement for the benefit of creditors nor of^any estate 
known or believed by him to be insolvent. ^ 

,1 ?! as provided by any rules made 

_ nder this Act, accept any trust for a reli^ous purpose or any trust which 
involves the management or carrjdng on of any business. ^ 

(б) The Official Trustee shall not administer the estate of a deceased 

person, unless he is expressly appointed sole executor of, and sole trustee under 
the will of such person. unaer, 

, , Official Trustee shall always be sole trustee, and it shall not 

be lawful to appoint the Official Trustee to be trustee along with any other 
person. 

8. (1) Any person intending to create a trust other than a trust which the 
Official trustee may with Official Trustee is prohibited from accepting under 

ronsent be appointed the provisions of this Act may, by the instrument 
grantor.°^ settlement by creating the trast and with the consent of the Official 
. , . . Trustee, appoint him by that name or any other suffi- 

cient description to be the trustee of the property subject to such trust: 

Provided that the consent of the Official Trustee shall be recited in the 
said instrument and that such instrument shall be duly executed by the Official 
Trustee. 

(2) Upon such appointment the property subject to the trust shall vest 
in such Official Trustee, and shall be held by him upon the trusts declared in 
such instrument. 

9. When the Official Trustee has by that name or any other sufficient de- 

Annn,-ntm.nf ^een appointed trustee under any will, the 

Trustee as trustee b^l^ilf “^ecutor of the will »[the testator] or the adminis- 

trator of his estate shall, after obtaining probate or 
letters of administration, notify in the prescribed manner the contents of such 
will to such Official Trustee; and if such Official Trustee consents to accept the 
trust, then upon the execution by such executor or administrator of an instru- 
ment in writing transferring the property subject to the trust to the Official 
Trustee, such property shall vest in such Official Trustee, and shall be held by 
him upon the trusts expressed in the said will: 

Provided that the consent of the Official Trustee shall be recited in the 
said instrument and that such instrument shall be duly executed by the Official 
Trustee. 

10. (1) If any property is subject to a trust other than a trust which the 


LEG. EEF. 


1 These wor®s were substituted by Act 
xvni of 1919, S. 2 and Set. I. 


Sec. S.—See 37 C. 387=6 I.O. 973. 

Sics. 10 AND 3 (as amended by Oedes nr 
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OfScial Trustee is prohibited from accepting under 
Power of High Court to provisions of this Act, and there is no trustee 

appoint Official within the local limits of the ordinary or extraordi- 

be trustee of property. High Coitrt 

willing or capable to act in the trust, the High Court may, on application, make 
an order for the appointment of the Official Trustee by that name witli his 
consent to be the trustee of such property. 

(2) Upon such order such property shall vest in the Official Trustee and 
shall be held by him upon the same trusts as the same was held previously to 
such order, and the previous trustee or trustees (if any) shall be exempt from 
liability as trustees of such property save in respect of acts done before the 
date of such order. 


(3) Nothing in this section shall be deemed to affect the provi- 
sions of the Trustees’ and Mortgagees’ Povrers Act, 1866, or the Indian Trusts 
Act, 1882. 


11* (1) If any property is subject to a trust other than a trust which the 

Official Trustee is prohibited from accepting under 
Power of P^ate ^ustees provisions of this Act, and all the trustees or the 

to bVirustee of property, surviving or continuing trustee or trustees and all 

persons beneficially interested in the trust are desir- 
ous that the Official Trustee shall be appointed in the room of such trustee or 
trustees, it shall be lawful for such trustee or trustees, by an instrument in 
writing to appoint the Official Trustee by that name or any other sufficient des- 
cription with his censent to be the trustee of such property : 

Provided that the consent of the Official Trustee shall be recited in the 
said instrument and that such instrument shall be duly executed by him. 

(2y Upon such appointment such property shall vest in the Official 
Trustee and shall be held by him upon the same trusts as the same was held 
previously to such appointment, and the previous trustee or trustees shall be 
exempt from all liability as trustees of sucfb property save in respect of acts 
done before the date of such appointment. 


12. (1) If any infant or lunatic is entitled to any gift, legacy or share of 

. . the assets of a deceased person, it shall be lawful for 
trSor^ma^ a ^ to^t^Tial person by whom such gift is made, or executor or 
Truste^kgacy^ share, etc., administrator by whom such legacy or share is payable 
of infant or lunatic. or transferable or any trustee of such gift, legacy or 

share, to transfer ihe same by an instrument in 
writing to the Official Trustee by that name or any other sufficient description 
with his consent: 


Provided that the consent of the Official Trustee shall be recited in the 
said instrument and that such instrument shall be duly executed by the Official 
Trustee. 


(2) Any money or property transferred to the Official Trustee under 
this section shall vest in him and shall be subject to the same provisions as are 
contained in this Act as to other property vested in such Official Trustee. 


Council.) — ^Uuder tlie Provisions of S. 3 as 
amended "hj tlie Order in Council, r937, and 
S. 10 of the Oj05e5al Trustees Act, the High 
Court of Calcutta has no jurisdiction to ap- 
point the Official Trustee of Bengal as trus- 
tee over properties situate within the pro- 


vince of Bihar which is outside the division 
of Bengal. The amended Act makes it 
quite plain that Bihar is now not only a sepa- 
rate province hut a Division which must 
have an Official Trustee of its own. 42 C. 
W.H. 942. 
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Official trustee not to be 13 ^ ( 1 ) No Official Tmstee shall be required by 

security Court to enter into any bond or security on his 

appointment in any capacity under this Act. 

(2) No Official Trustee or Deputy Official Trustee shall be required to 
verify otherwise than by his signature any petition presented by him under the 
provisions of this Act, and if the facts slated in any such petition are not within 
the Official Trustee’s personal knowledge, the petition ma}' be verified and subs- 
cribed by any person competent to make the verification. 

14. The entry of the Official Trustee by that name in the books of a 
company shall not constitute notice of a trust; and a 
company shall not be entitled to object to enter the 
name of the Official Trustee on its register by reason 
only that the Official Trustee is a corporation; and, in 
dealing with property, the fact that the person dealt with is the Official Trustee 
shall not of itself constitute notice of a trust. 


Entry of Official Trustee 
not to constitute notice of 
a trust. 


15. (1) The revenues of the Gk»vernment shall be liable to make 

^ ^ ^ good all sums required to discharge any liability which 

Liabi ity o overnment. Official Trustee, if he were a private trustee, 
would be personally liable to discharge, except when the liability is one to which 
neither the Official Trustee nor any of his officers has^in any way contributed 
or which neither he nor any of his officers could by the exercise of reasonable 
diligence have averted, and in either of those cases the Official Trustee shall not, 
nor shall the revenues of the Government] be subject to any 

liability . 


(2) Nothing in sub-section (1)' shall be deemed to render the revenues 
®[of the Government] any Official Trustee appointed under 

this Act liable for anything done by or under the authority of any Official 
Trustee before the commencement of this Act. 

16. Nothing in section 80 of the Code of Civil 
Notice of suit not requir- Procedure, 1908, shall apply to any suit agunst the 
ed in certain cases. Official Trustee in which no relief is claimed against 

him personally. 

PART IV. 

Fees. 


17. (1) There shalt be charged in respect of the duties of the Official 

Trustee such fees, whether by way of percentage or 
otherwise, as the Government may prescribe: 

Provided that in the case of a trust aeqepted by the Official Trustee 
before the commencement of this Act the fees prescribed under this section 
shall not exceed the fees leviable in respect of such trust under the Official 
Trustees Act, 1864, as subsequently amended. 

(2) The fees under this section may be at different rates for different 
properties or classes of properties or for different duties, and shall, so far as 
may be, be arranged so as to produce an amount sufficient to discharge the 
salaries and all other expenses incidental to the working of this Act (including 
such sum as Government may determine to be required to insure the revenues 
of the Government *] against loss under this Act). 


iThe words India’' were omitted by 
Act'XSI of 1922, S. 3. 

2 The words ‘‘of the Government or” were 
inserted by ibid. * ' 

C. C. M.— 501 


^ The words ‘ * or of the Government of 
India” omitted by A.O., 1937. 

*iThe words “of India” were omitted by 
Act XXI of 1922, S. 4. 
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18. (1) All expenses which might be retained or paid out of the trust 

. fund, if the Official Trusjtee were a private trustee, 


Disposal of fees. 


shall be so retained or paid, and any fees leviable 


under this Act shall be retained or paid in like manner as and in addition to 


such expenses. 

(2) The Official Trustee shall transfer and pay to such authority and in 
such manner and at such times as the Government may prescribe, all fees 
received by him under this Act, and the same shall be carried to the account and 
credit of the Government ^ 


PART V. 


Audit. 


Auditors to be appointed 19. (1) The accounts of the Official Trustees 

to examine Official Trus- shall be audited at least once annually and at any 
tee’s accourns, etc., and to other time if the Government so direct by the pres- 
report to Government. ^^nbed person and in the prescribed manner. 

(2) The auditor shall examine, such accpunts and shall forward to 
Government a statement thereof in the prescribed form, together with a, report 
thereon and a certificate signed by him showing — 

(а) whether the accounts contain a full and true account of everything 
which ought to be contained therein, and 

(б) whether the books, which by any rules made under this Act are 
directed .obe kept by the Official Trustee, have been duly and regularly kept, 
and 

(c) whether the trust funds and securities have been duly kept and 
invested and deposited in the manner prescribed by this Act or any rules made 
thereunder ; 

or (as the case may be) that such accounts are deficient, or that the 
Official Trustee has failed to comply with this Act or the rules made thereunder 
in such respects as may be specified in such certificate. 

Auditor’s power to sum- 20. (1) Every auditor shall have the powers of 

mon witnesses and to call a Civil Court under the Code of Civil Procedure, 
for documents. 1908, — 

(o) to summon any person yrhose presence he may think necessary to 
attend him from time to time, an(i 

(&) to examine any person, on oath to be by him administered, and 

(c) to issue a commission for the examinatibn on interrogatories or 
otherwise of any person, and 

(d) to summon any person to produce any document or thing, the 
producton of which appears to be necessary for the purposes of such audit or 
examination - 


'(2) Any person who, when summoned, refuses, or without reasonable 
cause neglects, to attend or to produce any document or thing or attends and 
refuses to be sworn, or to be examined shall be deemed to have committed an 
offence within the meaning of, and punishable under, section 188 of the Indian 
Penal Code, and the auditor shall rjeport every case of such refusal or neglect 
to Government. 

21. The cost of and incidental to every such audit and examination shall 
be determined in accordance with rules made by the 
Cost of audit, etc., how Government and shall be defrayed in the prescribed 

‘ maimer. 


LEG. BEE. 

iThe words ladia^^ were omitted 


by Act XXI of 1922, S. 4. 
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inspection and copies of 


22, Every benefidiary under a trust which is being administered by the 
Official Trustee shall, subject to such conditions and 
Right of beneficiary to restrictions as may be prescribed, be entitled, at all 
reasonable times, to inspect the accounts of such trust, 
and the report and certificate of the auditor and, on 
payment of the prescribed fee, to be furnished with dopies thereof or extracts 
therefrofri, and nothing in the Indian Trusts Act, 1882, shall affect the provi- 
sions of this section. 


accounts. 


PART VI. 

Miscellaneous. 

23. When any moneys payable to a beneficiar}^ under a trust have been in 

the hands of any Official Trustee for a period of 
Transfer to Government years or upwards whether before or after the 

hands of Official Trustee, commencement of this Act m consequence of the 

Official Trustee having been unable to trace the per- 
son entitled to receive the same, such moneys shall be transferred in the 
prescribed manner to the account and credit of the Government ^]: 

Provided that no such moneys shall be so transferred if any suit or pro- 
ceeding is pending in respect thereof in any Court. 

24. (1) If any claim is made to any money so transferred and such claim 
Mode of proceeding by established to the satisfaction of the prescribed 

claimant to recover money auffiority, the Government *] shall pay to the 
so transferred. claimant the amount in respect of which the claim is 

established. 

(2) If such claim is not established to the satisfaction of the prescribed 
authority, the claimant may, without prejudice to his right to take any other 
proceedings for the recovery of such moneys, apply by petition to the High 
Court against the ^[Government] and, after taking such evidence as it thinks fit, 
such Court shall ma’ e such order on the petition in regard to the payment of 
such moneys ns it thinks fit and such order shall be binding on all parties to 
the proceedings: 

Provided that nothing in this secction affects any option afforded to a 
claimant by section 179 of the Government of India Act, 1935.] 

(3) The Court may further direct by whom all or any part of the costs 

of such proceedings shall be paid. , 

n t ry* u n 25 . The High Court may make such orders as 

mSTordels^JfresS of thinks fit respecting any trast property vested in 
property vested in Official the Official Trustee, or in the interest or produce * 
Trustee. thereof. 


Who may apply for order 
under Act. 

Order of Court to have 
effect of a decree. 


General powers of ad- 
ministeration. 


26. Any order under this Act may be made, on 
the application of any person beneficially interested in 
any trust property or of any trustee thereof. 

27. Any order made by a High Court under this 
Act shall have the same effect as a decree. 

28. The Official Trustee may, in addition to and 
not in derogation of any other powers of expenditure 
lawfully exercisable by him, incur expenditure— 


IjEiG. ret . 

1 The words India*’ were omitted by 
Act XXr of 1922, S. 4. 

2 Substituted by A.O., 1937, for ^‘‘Seero< 
tary of State for India in Council”. 

3 Inserted by ibid. 


Sic. 27 — ^An order made by the High 
Couit under the Official Trustees Act has 
the same effect as a decree under S. 27 of 
that Act, ond is, therefore, appealable. 42 

942 . 
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(a) on such acts as may be necessary for the proper care and mtnage- 
ment of any property belonging to any trust administered by him ; and 

(&) with the sanction of the High Court on such religious, charitable 
and other objects and on such improvements as may be reasonable and proper 
in jthe case of sucji property. 


Transfer of trust Pro- 29. (1) Nothing in this Act shall be deemed to 

perty by Official Trustee to prevent the transfer by the Official Trustee of any 
orginal trustee or any other 

trustee. property vested in him to — 

(a) the original trustee (if any) ; or 

(b) any other lawfully appointed trustee; or 

(c) any other person if the Court so directs. 

(2) Upon such transfer such property shall vest in such trustee, and 
shall be held by him upon the same trusts as those upon which it was held 
prior to such transfer, and the Official Trustee shall be exempt from all lia- 
bility as trustee of such property except in respect of acts done before suqh 


transfer : 

Provided that, in the case of any transfer under this section, die Official 
Trustee shall be entitled to retain out of the property any fees leviable in 
accordance with the provisions of this Act. 

30. (1) The Government shall make rules for carrying into effect the 

P objects of this Act and for regulating the proceedings 

“ of the Official Trustee in the discharge of his duties. 

(2)) In particular and without prejudice to the generality of the foregoing 
power, such rules may provide for — 

(a) the accounts to be kept by the Official Trustee and the audit and 
inspection thereof; 

(b) the safe custody, and deposit of the funds and securities which 
come into the hands of the Official Trustee; 

(c) the remittance of sums of money in the hands of the Official 
Trustee in cases in which such remittances are required. 

(d) the statements, schedules and other documents to be submitted by 
the Official Trustee to Gk>vernment or to any other authority and the publication 
of such statements, schedules or other documents; 

(e) the realization of the cost of preparing any such statements, sche- 
dules or other documents; 

IJifs :|c ^ ^ 

(/)' subject to the provisions of this Act, the fees to be paid thereunder 
and the collection and accounting for any fees so fixed ; 

(g) the manner in which and the person by whom the costs of and inci- 
dental to any audit under the provisions of this Act are to be determined and 
defrayed ; 

(h) the manner in which summonses issued under the provisions of 
section 20 are to be served and the payment of the expenses of any persons 
summoned or examined under the provisions of this Act and of any expenditure 
incidental to such examination; 

(t) the acceptanoe by the Official Trustee of trusts for religious purposes 
and trusts which involve the management or carrying on of business ; and 
any malti^ in this Act directed to be prescribed. 

(3) Rules made under the provisions of this section shall be 
■published in the Official Gazette, and shall thereupon have effect as if enacted 
in this Act. 


LEG. BEE. of 1914 repealed by Act Y of 1917, S. 6 and 

1 Clause (ee) -wHcb -vras added by Act X Scb. 




s. :J The Parsi Marriage and Divorce Act (III of 1936). 4005 

31. \Diznston of Presidency info Provinces.] Rep, by the A.O., 1937 

Savings of prowions of 32. Nothing contained in this Act shall be 
S Act deemed to affect the provisions of the Indian Regis- 

\ tration Act, 1908. 

[32 A The amendments of this Act which come into force on the com- 
Savings mencement of Part III of the Government of India 

Act, 1935, shall not affect anv legal proceedings 

aiitninaf.Voii <• £ • Court On that date or be construed as 

m property from any Official Trustee to any other 

fror.!! be construed as preventing a 

of ffilrAct property in accordance with any of the other provisions 

[33. Repealed by Act XII of 1927.] 


THE SCHEDULE. 

Enactments Repfa ed. 

[Repealed by the Repealing Act (XII of 1927), 5'. 2 and 


THE PARSI MARRIAGE AND DIVORCE ACT (HI OF 1936). 

[Rep. in part by Act XX of 1937 and aw ended by Act XIV of 1940.] 

[23rd April, 1936. 

An Act to amend the law relating to marriage and divorce among Parsi t. 

Whereas it is expedient to amend the law relating to marriage and 
divorce among Parsis It is hereby enacted as follows :~ 

Preliminary . 

Short title, extent and 1. Tl) This Act may be called The Paesi 
commencement. Marriage and Divorce Act, 1936. 

(2) It extends to the whole of British India and, in respect of Parsi 
subjects of His Majesty, to the whole of India: 

Provided that the Central Government may, in respect of territories in 
India beyond the limits of British India, by notification in the Official Gazette 
direct that the provisions of this Act relating to the constitution and powers of 
Parsi Matrimonial Courts, and to appeals from the decisions and orders of such 
Courts shall apply with such modifications as may be specified in the notification, 

(3) It shall come into force on such date as the Central Government 
may, by notification in the Official Gazette appoint. 


IMG. RET. 

t Inserted bv A.O., 1937. 


Sec. 1. — ^The common, law of England ap- 
plies to the Parsis who inhabit the town’ and 
island of Bombay. The wife is entitled to 
pledge her husband’s credit and defend her- 
self in any action against her for dissolution 
of his marriage with her at his cost. The 
wife^s solicitors must secure their costs from 
the husband before thev apply for charging 
order against her property recovered or pre- 
served in the suit by them. 12 I.O. 554= 
1,1 Bom.L. . 920. On this section, see also 
13 B. 302 (infant marriage among Par- 


sis); 33 B. 509; 22 B. 430. 

Sec. 1 (2) —The effect of S. 1 (2) is to 
extend the Act even to Native States in 
India in its application to Parsis, provided 
tliat the Parsis are subjects of His Majesty 
TLB. (1941) B 589=43 Bom.X..Il, 569 
=1941 Bom. 330. The words Parsi sub- 
]pcfs of His in S. 1 (2) refers to 

the political status of such subjects^ as oppos- 
ed to their civil status. The jurisdiction of 
the Court therefore depends upon the poli- 
tical status of the Parsi subject, i.e., Ms 
nationality and allegiance, and not upon his 
domicil. A mere change of domicile does not 
in any way change a Parsi 's nationality or- 
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2. In this Act, unless there is anything 
repugnant in the subject or context, — 

(1) ‘'Chief Justice” includes senior Judge; 

(2) "Court” means a Court constituted under this Act; 

(3) to "desert”, together with its grammatical variations and cognate 
expressions, means to desert the other party to a marriage without reasonable 
cause and without the consent, or against the will, of such party; 

(4) "grievous hurt” means — 

(a) emasculation: 

(&) permanent privation of the sight of either eye; 

{c) permanent privation of the hearing of either ear; 

{d) privation of any member or joint; 

{e) destruction or permanent impairing of the powers of any member 
or joint; 

(/) permanent disfiguration of the head or face; or 

{g) any hurt which endangers life; 

(5) "husband” means a Parsi husband; 

(6) "marriage” means a marriage between Parsis whether contracted 
before or after the commencement of this Act; 

(7) a "Parsi” means a Parsi Zoroastrian; 

(8) 1 "priest” means a Parsi priest and includes Dastur and Mobed; and 

(9) "wife” means a Parsi wife. 

II. — Marriages between Parsis. 

Rcqnisites to vaUdity of 3 . No marriage shall be valid if— 

Parsi marriages. ® 

(а) the contracting parties are related to each other in any of the degrees 
of consanguinity or affinity set forth in Schedule I; or 

(б) such marriage is not solemnized according to the Parsi form of 
ceremony called "Ashirvad” by a priest in the presence of two Parsi witnesses 
other than such priest; or 

{c) in the case of any Parsi (whether such Parsi has changed his or her 
religion or domicile or not) who has not completed the age of twenty-one years, 
Ihe consent of his or her father or guardian has not been previously given to 
such marriage. 


Ms political status. 43 Bom.L.R. 569=1. 
L.R. (1941) Bom. 589=1941 Bom. 330. As 
to suit for maintenance by an illegitimate 
cMld of a Parsi, see I.L.B. (1943; B, 428= 
1943 Bom. 338=45 Bom.L.B. 687. 

Secs. 2 (2) and 39. — There is a distinct 
cleavage of functions under the Parsi 
Marriage and Divorce Act between the pre- 
siding Judge of the Court and the delegates 
who are appointed to aid him in the adjudica- 
tion of cases. The word ^ ^ Court is pro- 
miscuously used throughout the Act, but it 
cannot be read as including the delegates in 
all cases. Some confusion has crept into 
the Act by the use of the word ^ ^ Court 
promiscuously, but under the cleavage of func- 
tions under the Act, the word must be read 
in its context in order to determine whether 
it includes both the Judge and the delegates 
or the Judge alone. All interlocutory ap- 


plications such as those under S. 39, are 
correctly dealt with by the Judge sitting 
alone, and an order passed in such applica- 
tions by the Parsi Matrimonial Judge sit- 
ting alone without the delegates cannot be 
said to be a nulHty. 40 Bom.L.E. 50=1938 
B. 195. Parsis governed by English Com- 
mon Law. I.L.B. 1943 B, 428=1943 
Bom. 338. 

Sec. 3. — See 22 B. 430. A Parsi minor 
who is over 18 and below 21 years of age 
is competent to maintain a suit for breach of 
promise of marriage, where the contract of 
marriage has been made by the minor’s 
guardian and on the minor’s behalf and for 
the minor ’s benefit. Such a contract is a per- 
fectly valid one and is enforceable in law by 
the minor. The benefit to the minor need 
not be pecuniary or proprietairy only. 39 
Bom.L.R. 486=1937 Bom. 392. 
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4. (1) No Parsi (whether such Parsi has changed his or her religion or 

^ ^ . - domicile or not) shall contract any marriage undei 

la^ti ® “■ this Act or any other law in the lifetime of his o» 

her wife or husband, whether a Parsi or not, except 
after his or^ her lawful divorce from such wife or husband or after his or her 
marriage with such wife or husband has lawfully been declared null and void 
or dissolved, and, if the marriage was contracted with such wife or husband 
under the Parsi Marriage and Divorce Act, 1865, or under this Act, except after 
a divorce, declaration or dissolution as aforesaid under either of the said Acts. 

(2) Every marriage contracted contrary to the provisions of sub-section 
(1) shall be void. 


5, Every Parsi who during the lifetime of his or her wife or husband, 
whether a Parsi or not, contracts a marriage without 
Punishment of bigamy, having been lawfully divorced from such wife or 

husband, or without his or her marriage with such 
wife or husband having legally been declared null and void or dissolved, shall 
be subject to the penalties provided in sections 494 and 495 of the Indian Penal 
Code for the offence of marrying again during the lifetime of a husband or wife. 


6. Every marriage contracted under this Act shall, immediately on the 
, solemnization thereof, be certified by the officiating 

of^arriage^ registry priest in the form contained in Schedule II. The 

certificate shall be signed by the said priest, the 
contracting parties, or their fathers or guardians when they shall not have com- 
pleted the age of twenty-one years, and two witnesses present at the marriage; 
and the said priest shall thereupon send such certificate together with a fee of 
two rupees to be paid by the husband to the Registrar of the plac% at which such 
marriage is solemnized. The Registrar on receipt of the certificate and fee shall 
enter the certificate in a register to be kept by him for that purpose and shall be 
-entitled to retain the fee. 


7. For the purposes of this Act a Registrar shall be appointed Within 

the local limits of the ordinary original civil juris- 
Appointment of Regis- of a High Court, the Registrar shall he 

appointed by the Chief Justice of such Court, and 
without such limits, by the Provincial Government. Every Registrar so appointed 
may be removed by the Chief Justice or Provincial Government appointing him. 

8. The register of marriages mentioned in section 6 shall, at all reasonable 

times, be open for inspection, and certified extracts 
Marriage register to be therefrom shall, on application, be given by the 
open for public inspection, j^^gjgtrar on payment to him by the applicant of two 
rupees for each such extract. Every such register shall be evidence of the truth 
of the statements therein contained. 


9. Every Registrar, except the Registrar appointed by the Chief Justice 
of the High Court of Judicature at Bombay, shall, 
Copy of certificate to at such intervals as the Provincial Government by 
•sent to Registrar-General -^vhich he was appointed from time to time directs, 
^ Birth, Deaths and Registrar-General of Births, Deaths and 

Marriages. Marriages for the territories administered by such 


Secs. ”3, 6 and 8. — The entry in a raster 
inaintained according to Ss. 6 to 12 is not 
in itself one of the requisites for a v^d 
►tnarriage amongst fhe Parsis. 22 Boin«Xi. 
R. 913=45 B. 146=1921 B. 189. Where 


there is no certificate and no entry in the 
marriage register, any other relevant evi- 
dence is admissible to prove the marriage 
having taken place. 45 Bom. 146. 

Secs. 6 and 8 , — See 45 Bom. 146. 
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Provincial .Government a true copy certified by him in such form as such 
Provincial Government from time to time prescribes, of all certificates entered 
by him in the said register of marriages since the last of such intervals. 

10. When a Court passes a decree for divorce, nullity or dissolution, the 

Court shall send a copy of the decree for registration 
Registration of divorces, to the Registrar of Marriages within its 'jurisdiction 

appointed under section 7; the Registrar shall enter 
the same in a register to be kept by him for the purpose, and the provisions 
of Part II applicable to the Registrars and registers of marriages shall be appli- 
cable, so far as may be, to the Registrars and registers of divorces and decrees of 
nullity and dissolution. 

11, Any priest knowingly and w'ilfully solemnizing any marriage contrary 

to and in violation of section 4 shall, on con- 
Penalty for solemnizing thereof, be punished with simple imprison- 

4 ^ ment for a term which may extend to six months, or 

with fine which may extend to two hundred rupees,. 

or with both. 


12 . 


Penalty for priest’s neg- 
lect of requirements of 
section 6. 


Any priest neglecting to comply with any of the requisitions affecting 
him contained in section 6 shall, on conviction thereof, 
be punished for every such offence with simple impri- 
sonment for a term which may extend to three 
months, or with fine which may extend to one hundred 


rupees, or with both. 


13. Every other person required by section 6 to subscribe or attest the 

p . . . . said certificate who shall wilfully omit or neglect so 

subscribe^ a^aftest certifi- conviction thereof, be punished for 

cate. every such offence with a fine not exceeding one 

hundred rupees. 

14. Every person making or signing or attesting any such certificate 

Penalty for making, etc , ^ statement which is false, and which he 

false certificate. ' either knows or believes to be false, shall be punished 

with simple imprisonment for a term which may 
extend to three months, or with fine which may extend to one hundred rupees, 
or with both; and if the act amounts to forgery as defined in the Indian Penal 
Code, then sudi person shall also be liable on conviction thereof, to the 
penalties provided in section 466 of the said Code. 


IS. Any Registrar failing to enter the said certificate pursuant to section 6 
Penalty for failing to punished with simple imprisonment for a term 

register certificate. which niay extend to one year, or with fine which 

may extend to one thousand rupees, or with both. 


16. Any person secreting, destroying, or dishonestly or fraudulently 
set* the said register in any part thereof, shall be 

\lterh£ punished with imprisonment of either description as 
defined in the Indian Penal Code for a term which 


for 


Penalty 
destroying 

register* „ 

tnay extend to two years, or if he be a Registrar, for 
a term which may extend to five years and shall also be liable to fine which may 
extend to five hundred rupees. 

17. No marriage contracted under this* Act shall be deemed to be invalid 


Formal irregularity not reason of the fact that it was not certified 

to invalidate marriage. under section 6, or that the certificate was not sent to- 
, , Registrar, dr that the certificate was defective, 

irregular or incorrect. 
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18. 


Constitution of Special 
Courts under the Act. 


Parsi Chief Matrimonial 
Courts . 


III. — Parsi Matrimonial Courts. 

For the purpose of hearing suits under this Act, a special Court shall 
be constituted in each of the Presidency-towns of 
Calcutta, Madras and Bombay, and in such other 
places in the territories of the several Provincial 
Governments as such Governments respectively shall think fit. 

19. The Court so constituted in eadh of the Presidency-towns shall be 
entitled the Parsi Chief Matrimonial Court of 
Calcutta, Madras or Bombay as the case may be. The 
local limits of the jurisdiction of a Parsi Chief 

Matrimonial Court shall be conterminous with the local limits of the ordinary 
original civil jurisdiction of the High Court. The Chief Justice of the High 
Court, or suqh other Judge of the same Court as the Chief Justice shall from 
time to time appoint, shall be the Judge of such Matrimonial Court, and, in the 
trial of cases under this Act, he shall be aided by seven delegates . 

20. Every Court so constituted at a place other than a Presidency-town 

shall be entitled the Parsi District Matrimonial 
Parsi District Matri- Court of such place. Subject to the provisions con- 
moma our s. tained in section 21, the local limits of the jurisdiction 

of sucii Court shall be conterminous with the limits of the district in w^hich it is 
held. The Judge of the principal Court of original civil jurisdiction at such 
place shall be the Judge of such Matrimonial Court, and in the trial of cases 
under this Act, he shall be aided by seven delegates . 

21 . The Provincial Government may from time to time alter the local 
limits of the jurisdiction of any Parsi District 
Matrimonial Court, and may include within such 
limits any number of districts under its Govern- 
ment, 

22. Any district which the Provincial Government, on account of the 

fewness of its Parsi inhabitants, shall jdeem it inex- 
Certain districts to be pedient to include within the jurisdiction of any Dis- 

SVatAnS Courts® Matrimonid Court, ^all be included within fee 

jurisdiction of the Parsi Chief Matrimonial Court for 
the territories under sudh Provincial Government where there is such a Court. 

23 . A seal shall be made for every Court constituted under this Act, and 

all decrees and orders and copies of decrees and 
Court seals. orders of such Court shall be sealed with such seal,, 

which shall be kept in the custody of the presiding Judge. 

24. (1) The Provincial Governments shall, in the Presidency-towns and 
districts subject to their respective Governments, 
respectively appoint persons to be delegates to aid in 
the adjudication of cases arising under this Act, 

after giving the local Parsis an opportunity of expressing their opinion in such 
manner as the respective Governments may think fit. 

(2) The persons so appointed shall be Parsis, their names shall be pub- 
lished in the Official Gazette and their number shall, within the local limits of 
the ordinary original civil jurisdiction of a High Court, be not more than thirty, 
and in districts beyond such limits, not more than twenty. 


Power to alter territorial 
jurisdiction of District 
Courts . 


gates. 


Sec. 20. — ^No trial under the Act can be 
satisfactory in which a delegate who is to all 
f intents and purposes a member of a jury, 
cannot understand the proceedings. 43 I.C. 

50J2 


71, A delegate under the Ast is in a similar 
position to a juror, and cannot be challeng- 
ed in appeal. 43 I.C* 71. See also 1938. 
Bom. 195=40 Bom.Ii.R* 50- 
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25. The appointment of a delegate shall be for ten years; but he shall 
^ ^ ^ ^ be eligible for reappointment for the like term or 

delegates. terms. Whenever a delegate shall die, or have com- 

pleted his term of office, or be desirous of relinquish- 
ing his office, or refuse or become incapable or unfit to act, or crease to be a 
Parsi, or be convicted of an offence under the Indan Penal Code or other law 
for the 'time being in force, or be adjudged insolvent, then and so often the 
Provncial Government may appoint any person being a Parsi to be a delegate 
in his stead; and the name of the person so appointed shall be published in the 
Official Gazette . 

26. All delegates appointed under this Act shall 
be considered to be public servants within the mean- 
ing of the Indian Penal Code- 

27. The delegates selected under sections 19 and 
20 to aid in the adjudication of suits under this Act, 
shall be taken under the orders of the presiding Judge 
of the Court in due rotation from the delegates ap- 
pointed by the Provincial Government under section 24 : 

Provided that each party to the suit may, without cause assigned challenge 
any three of the delegates attending the Court before such delegates are 
selected and no delegate so challenged shall be selected. 

28. All legal practitioners entitled to practice in a High Court shall be 
entitled to practise in any Court constituted under 
Practitioners in Matri- practitioners entitled to practise 

monia our s. ^ District Court shall be entitled to practise in any 

Parsi District Matrimonial Court constituted under this Act. 

29. ’(1) All suits instituted under this Act shall 

Court in which, suits to be brought in the Court within the limits of whose 
be brought. ‘ jurisdiction the defendant resides at the time of the 

* institution of the suit. 

(2) When the defendant shall at such time have left British India such 
suit shall be brought in the Court at the place where the plaintiff and defendant 
last resided together. 

(3) In any case, whether the defendant resides in British India or not, 
such suit may be brought in the Court at the place where the plaintiff resides 
or at the place where the plaintiff and the defendant last resided together, if 
such Court, after recording its reasons in writing, grants leave so to do. 

IV. — Matrimonial Suits. 

30. In any cfase in which consummation of the marriage is from natural 


Delegates to be deemed 
public servants. 


Selection of delegates 
under sections 19 and 20 
to be from those appoint- 
ed under section 24. 


Sec. 29 (3). — The term ^‘resides” is an 
elastic term and the meaning to be given to 
it must depend upon the circumstances of 
the ease. It is not essential for the pur- 
pose of residence that a person should have a 
house of his own. If a person resides perma- 
nently at a particular place, there can be 
no doubt that it is his or her residence. But 
the residence need not necessarily be per- 
manent. It is enough if it is })ona fide, with 
an element of continuity about it; it should 
not be merely casual or for a temporary or 
passing purpose. 43 Bom.L.B. 569=I.L. 
B. (1941) Bom. 589=1941 Bom. 330. 

Recs. 29 (3) ANB 47 fh). — ^An application 
under 0. 13, B. 14 (a) of the Original Side 


Buies of the Madras High Court for revoca- 
tion of leave granted to a Parsi wife under 
S. 29 (3) to present her proceedings in the 
Parsi Chief Matrimonial Court in Madras 
(High Court), would be incompetent as the 
remedy could be sought only by way of an 
appeal under S. 47 (&) of the Act from the 
order granting leave. 1942 Mad. 159=54 
L.W. 668=(1941) 2 M.L.J. 935, 

Sec. 30. — ^In March, 1882, the plaintiff and 
defendant, Parsis, were married according to 
the rites and ceremonies of their religion. 
On October, 1882, the plaintiff attained pu- 
berty and for 17 months from that time she 
lived with the defendant in his parent's 
house, but there was no consummation of 
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Suits for nullity. causes impossible, such marriage may, at the instance 

of either party thereto, be declared to be null and 

void* 

31. If a husband or wife shall have been continually absent from his or 
her wife or husband for the space of seven years, and 
Suits for Dnsolution. shall not have been heard of as being alive within that 

time by those persons who would have naturally heard 
of him or her, had he or she been alive, the marriage of such husband or wife 
may, at the instance of either party thereto, be dissolved. 

32. Any married person may sue for divorce 
Grounds for divorce. on any one or more of the following grounds, 

namely: — 

(o) that the marriage has not been consummated within one year after 
its solemnization owing to the wilful refusal of the defendant to consummate it; 

(b) that the defendant at the time of the marriage was of unsound mind 
and has been habitually so up to the date of the suit: 


the marriage. There was no physical de- 
tect in either plaintiff or defendant nor any 
unwillingness in the plaintiff to consummate 
the marriage; but the defendant had always 
entertained such hatred and disgust for the 
plaintiff as to result, in the opinion of the 
medical experts, in an incurable impoteney 
in the defendant as regards the plaintiff. The 
delegates unanimously found, on the evi- 
dence, that the consummation of this mar- 
riage had from its commencement been im- 
possible; because the defendant was from a 
physical cause, namely, impoteney as regards 
the plaintiff, unable to effect consummation. 
They also found that there was no collusion 
or connivance between the parties. Eeld, 
on this finding, that such impoteney quoad 
the plaintiff must be« regarded as one of the 
causes going to make consummation of a 
marriage impossible under S. 28 of Act XV 
of 1865, there being nothing in the Act to 
suggest a contrary opinion. 16 B. 639. 
See also 17 B. 146 (150). 

Under the common law of England, bv 
wdiieh the Parsis are governed, an illegiti- 
mate child of a parsi male is not legally 
entitled to claim maintenance from 
his or her putative father by 
suit, the only remedy being the statutory 
remedy provided by S. 488, Cr.P, Code. 
Apart from this statutory liability, a Parsi 
putative father cannot be legally held liable 
to pay maintenance to his illegitimate child. 
Hence no suit in a Civil Court by the illegiti- 
mate child lies for recovery of such mainten- 
ance from the putative father. I. L. R. 
(1943) B. 428=45 Bom.L.R. 687=1943 B. 
338. 

Sec. 32 : Second Marriage after the Act 

BUT BEFORE IT CAME INTO OPERATION. — ^A 
Parsi residing in Bombay, after the passing 
of Act XV of 1865, but before it came into 
operation, contracted a second marriage, 
during the lifetime of Ms first wife, from 
whom he had not been divorced, and whom 


he, moreover, wilfully deserted for two years. 
On appeal from an order by the Judge of 
the Parsi Chief Matrimonial Court, reject- 
ing a plaint for divorce by the first wife, on 
the ground that the subject-matter of the 
plaint did not constitute, $l cause of action, 
under S . 30 of Act XV of 1865. Scld^ 
that the facts alleged in the plaint did not 
amount to '^bigamy coupled with adultery,’^ 
nor to ‘‘adultery coupled with wilful deser- 
tion/' within the meaning of S. 30 of Act 
XV of 1865 ; as a second marriage contract- 
ed b> a Parsi husband during the lifetime 
of his first wife, was not unlawful before the 
Act came into operation; nor did the pro- 
visions of the Act in any way affect the 
validity or the consequences of such a mar- 
riage. 3 Bom.PT.C.R. (A.O.J.) 113. See 
also 1936 Bom. 442=60 B. 868=38 Bom. 
L.B. 836. 

Procedure. — ^In a suit by a husband for 
divorce under S. 30 of the Parsi Marriage 
Act, XV of 1865, the defendant, if under 
the age of 21 years, although more than 18, 
must he deemed to be a minor, and a guardi- 
an for the suit of the defendant must be 
appointed. 18 B. 366. See also 22 B. 430 
(435); 16 B. 136; 18 B. 366; 3 B.H.C. 

(A.C.) 113; 22 B. 430. 

Sec. 32 (6) Proviso.— ^he conditions 

laid down in the proviso to S. 32 (b) are 
cumulative and both of them have to be ful- 
filled before a plaintiff can maintain a suit 
for divorce on the ground that the defen- 
dant at the time of the marriage was of 
unsound mind and has been habitually so 
up to the date of the suit; the plaintiff 
must therefore show that he was ignorant of 
his spouse ^s unsoundn^s of mind at the date 
of the marriage, and secondly, that the suit 
has been brought witMn three years, not 
from the date of his knowledge of Ms wife’s 
unsoundness but within three years from the 
date of the marriage. 1938 B. 65=39 Bom. 
L.R. 1146. 
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Provided that divorce shall not be granted on this ground, unless the 
plaintiff (1) was ignorant of the fact at the time of the marriage, and ( 2 ) has 
hied the suit within three years from the date of the marriage; 

(c) that the defendant was at the time of marriage pregnant by some 
person other than the plaintiff: 

Provided that divorce shall not be granted on this ground, unless ( 1 ) the 
plaintiff was at the time of the marriage ignorant of the fact alleged, (2) the 
suit has been filed within two years of the date of marriage, and ( 3 )' marital 
intercourse has not taken place after the plaintiff came to know of the fact ; 

(d) that the defendant has since the marriage dommitted adultery or 
fornication or bigamy or rape or an unnatural offence: 

Provided that divorce shall not be granted on this ground, if the suit has 
been filed more than two years after the plantiff came to know of the fact; 

(e) that the defendant has since the marriage voluntarily caused grievous 
hurt to the plaintiff or has infected the plaintiff with venereal disease or, where 
the defendant is the husband, has compelled the wife to submit herself 
to prostitution: 

Provided that divorce shall not be granted on this ground if the suit 
has been filed more than two years (i) after the infliction of the grievous hurt, 
or (u) after the plaintiff came to knovr of the infection, or (ni) after the last 
act of compulsory prostitution ; 

(/) that the defendant is undergoing a sentence of imprisonment for 
seven years or more for an offence as defined in the Indan Penal Code : 

Provided that divorce shall not be granted on this ground, unless the 
defendant has prior to the filing of the suit undergone at least one yearns impri- 
sonment out of the said period; 

(g) that the defendant has deserted the plaintiff for at least three 

years ; 

(h) that a decree or order for judicial separation has been passed against 
the defendant, or an order has been passed against the defendant by a Magis- 
trate awarding separate maintenance to the plaintiff, and the parties have not 
had marital intercourse for three years or more sinae such decree or order ; 

(i) that the defendant has failed to comply with a decree for restitution 
of conjugal rights for a year or more; and 

(/) that the defendant has ceased to be a Parsi : 

Provided that divorce shall not be granted on this ground if the suit has 
been filed more than two years after the plaintiff came to know of the fact. 


Sec. 32 (g ) . — wife suing her hus- 
band for dissolution of marriage on the 
ground of desertion under S. 32 ((7) has 
to prove (a) that she has been deserted by 
the defendant for at least three years, and 
(1) that she has been deserted without 
reasonable cause and without her consent or 
against her will. Desertion under S. 32 {g) 
read with S. 2 (3) of the Act, in its essence, 
is the abandonment of one spouse by the 
other with the intention of breaking off ma- 
trimonial relations between them, and there- 
by bringing the cohabitation to an end. The 
question of desertion cannot be decided 
merely by enquiring which party left the 
maS^rnoniaX home first. It is the party who 
by his or her conduct brings the cohabita- 
tion to an end that is guilty of desertion. 
1938 Bom. 86=39 Bom.D.E. 1141. A 


Parsi husband left his wife with his kit after 
a quarrel evidently with no intention of re- 
turning to her. Subsequently he came to an 
arrangement with her whereby he took his 
meals and tea with her for a fixed monthly 
payment, but he never stayed with her to 
spend his nights nor treated her as his wife. 
Seldy that the husband visited his wife not 
as her husband but only as a boarder, and 
hence the desertion by the husband, of his 
wife did not terminate and relation of hus- 
band and wife were not revived by the 
arrangement. 47 Bom.L.E. 819=1946 B. 211. 

Bec. 32 (j) . — ^A wife suing her husband 
for dissolution of marriage on the ground 
set forth in S. 32 (j) has the burdeii of 
proof on her. In order to succeed she must 
prove that her husband had ceased to be a 
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33. In every such suit for divorce on the ground of adultery, the plaintiff 

Joining of co-defendant. Otherwise Order, make 

the person with whom the adultery is alleged to have 
been committed a co-defendant, and in any such suit by the husband, the Court 
may order the adulterer to pay the whole or any part of the costs of the 
proceedings . 

34. Any married person may sue for judicial separation on any of the 

Suits for judicial separa- gr?unds for which such person could have filed a 
tion. suit for divorce, or on the ground that the defendant 

has been guilty of such cruelty to him or her or their 
children, or has used sucih personal violence, or has behaved n such a way as to 
render it in the judgment of the Court improper to compel him or her to live 
with the defendant. 

35. In any suit under section 30, 31, 32 or 34, whether defended or not 

• A • Ihe Court be satisfied that any of the grounds set 

torth in those sections for granting relief exist, that 
none of the grounds therein set forth for withholding* relief exist and that — 

(a) the act or omission set forth in the plaint has not been condoned; 

(b) the husband and wife are not colluding together; 

(c) the plaintiff has not connived at or been accessory to the said act 
or omission: 

(d) (save where a definite period of limitation is provided by this Act) 
there has been no unnecessary or improper delay in instituting the suit; and 

(e) there is no other legal ground why relief should not be granted; 


Parsi Zoroastrian and that she has filed the 
suit within two years after she eame to know 
of the fact that the defendant, her Jiusband, 
had ceased to be a Parsi. A mere doubt or 
suspedon will not suffice. It is enough for the 
plaintiff to prove that her husband had 
•ceased to be a Parsi Zoroastrian during their 
married lives. It is not necessary to prove 
that the defendant continues to he a non- 
Parsi till the date of the suit or for any 
particular period of time. It is not conse- 
quently open to the defendant in such a suit 
to show that he had become a Parsi Zoroas- 
trian again, either when the suit was filed 
or before the hearing. 1938 Bom. 68=39 
Bom.L.R, 1143. 

Sec. 34. — The Bombay High Court, if can 
grant an order of judicial separation bet- 
ween a Parsi husband and wife. See 38 B. 
616=16 BomX.R. 211. The Parsi Matrimo- 
nial Court has exclusive jurisdiction to en- 
tertain suits concerning matrimonial dis- 
putes among Parsis. 38 B. 615. On this 
section, see also 13 Bom.L.R. 920=12 I.C. 
554. Adultery of the petitioner is a legal 
ground on which the Court can refuse the 
petition for divorce. 10 Bom.L.R. 1019. 
‘‘Cruelty'^ in S, 34 means legal cruelty as 
Understood in English law, namely, injury 
causing danger to life or limb or health, or 
reasonable apprehension of such injury. Such 
cruelty need not necessarily be physical vio- 
lence. It may even consist in a course of 
harsh conduct pursued by the husband to- 


wards his wife or their children, and also 
vice versa by the wife; and even a single act 
of gross cruelty may be enough to consti- 
tute legal cruelty, if it is ♦such as to lead 
to a reasonable apprehension of further acts 
of cruelty towards the aggrieved party. I. 
L.R. (1938) Bom. 75=1938 Bom. 81=39 Bom. 
L.R. 1138. In order to constitute aground 
for judicial beparation there must be not 
merely improper behaviour, but behaviour 
of such a nature as to make it improper for 
husband and wife to live together in future. 
What has to be considered is the course of 
conduct of the parties tOTfards each other 
during their married lives and whether the 
plaintiff has shown just and lawful grounds 
not only for living separately from his or 
her spouse, but for asking for a decree of 
the Court for judicial separation. It is not 
enough to say merely that it would not be 
jiossible for the parties to live happily to- 
gether hereafter. The Court has to be sa- 
tisfied that the causes of disagreement be- 
tween the husband and wife are grave and 
weighty, and such as to show an absolute 
moral impossibility that the duties of mar- 
ried life can be discharged. In determining 
what is moral impossibility the Court should 
take into consideration the feelings and cus- 
toms of the community to which the parties 
belong. I. L.R. (1938) Bom. 75=39 Bom. 
L.R. 1138=1938 Bom. 81. 

Sic. 35 . — See 1936 Bom. 442=38 Bom. 
L.R. 836=60 Bom. 868. 
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then and in such case, but not otherwise, the Court shall decree such relief 
accordingly. 

36. Where a husband shall have deserted or without lawful cause ceased 
to cohabit with his wife, or where a wife shall have 
Suit for restitution of deserted, or without lawful cause ceased to cohabit 
conjugal rights. husband, the party so deserted or with whom 

cohabitation shall have so ceased may sue for the restitution of his or her con- 
jugal rights and the Court, if satisfied of the truth of the allegations contained 
in the plaint, and that there is no just ground why relief should not be granted, 
may proceed to decree such restitution of conjugal rights accordingly. 

37. In any suit under this Act, the defendant 

Counter-claim by defen- make a counter-claim for any relief he or she 

dant for any relief. j j 

tnay be entitled to under this Act. 

38. Notwithstanding anything hereinbefore contained no suit shall be 
brought in any Court to enforce any marriage or 
any contract connected with or arising out of any 
marriage, if^ at the date of the institution of the suit 
the husband shall not have completed the age of six- 
teen years, or the wife shall not have completed the 
age of fourteen years. 

In any suit under thsi Act if the wife shall not have an independent 
income sufficient for her support and the necessary 
A imony pendente i e. expenses of the suit, the Court, on the application 
of the wife, may order the husband to pay her monthly or weekly during the 
suit such sum not exceeding one fifth of her husband’s net income as the Court, 
considering the circumstances of the parties, shall think reasonable. 


No suit to be brought 
to enforce marriage or 
contract arising out of 
marriage when husband is 
under sixteen years or wife 
under fourteen years. 


39. 


Sec. 36 . — See 2 Bom.L.E. 845. A decree 
for restitution of conjugal rights under the 
Act is enforceable only in the manner pro- 
vided in S. 36 of the Act; such provision is 
in substitution of, and not in addition to, the 
ordinary remedies provided by the Code of 
Civil Procedure. 9 Bom.H.C.R. (A.C.J.) 
290. 

Sec. 39. — S. 39 applies merely to orders 
pending the suit and tfie payments are mere- 
ly payments during the suit. It does not 
limit or qualify the liability of the husband 
to the wife’s solicitors. 12 I.C. 554=13 
Bom.L.B. 920. The table of fees of the 
High Court contemplates merely party costs 
between the parties to a Parsi Matrimonial 
suit and does not relate to the rights of the 
wife ’s solicitors to recover their attorney 
and client ’s costs from the husband. 13 
Bom.L.B. 920. A wife sued her husband 
for judicial separation in the Parsi Matri- 
monial Court. Alimony was ordered to be 
paid by an order dated 11th July, 1891, 
wliich directed the defendant to pav ali- 
vnony to her from the 15th April, 1891, 
until the final decree herein be passed.” On 
the 18th July, 1891, the suit was dismissed, 
and after that date the defendant ceased 
to pay alimony. The plaintiff obtained a 
rule for review of judgment, which was dis- 
j^arged on the 27th January, 1892, and on 
the 18th March, 1892, she filed an appeal 


against the decree dismissing the suit and 
against the order refusing a review. She 
now applied for an order directing the de- 
fendant to pay her all the arrears of ali- 
mony ^‘pendente lite^^ from the date of fil- 
ing the suit or so much as had not been 
paid, and further alimony until the disposal 
of the appeal. JBield, dismissing the appli- 
cation, that the words final decree herein” 
in the order of the 11th July, 1891, by wliich 
alimony was granted, meant the decree in 
the suit and not in the appeal, that the Parsi 
Matrimonial Court constituted under Act 
XV of 1865 had no power to award alimony 
pendente lite’^ after decree and pending 
appeal and that an unsuccessful wife is not 
entitled to claim alimony after final decree 
and pending appeal, nor for the period dur- 
ing which she is seeking review of judgment. 
17 B. 146, Whether a Court where a peti- 
tion for review is pending before it has a dis- 
cretion to allow or continue alimony pen- 
dente Ute’\ see 17 B. 146. The words 
‘^duiing the suit” in S. 33 of Act XV of 
1865 include the period up to the making of 
a final or absolute decree. Bills v. Bills, 
8 P.D. 188 and Bimn v. Bunn, 13 P,D. 91, 
should guide the practice of the Parsi Mat- 
rimonial Court in allotment of alimony for 
the time following a decree nisL 17 B. 146* 
J urisdietion—^^ ' Court ^ ^ — ^Application under 

S, 39 — ^Jurisdiction to hear — ^Judge alone 


S. 43] 


4IOS 


The Parsi Marriage and Divorce Act (III of 1936). 


40. (1) The Court may, if it shall think fit at the time of passing any 

Permanent alimony. subsequently thereto on 

application made to it for the purpose^ order that the 
husband shall ^ [while the wife remains chaste and unmarried] — 

(ct) to the satisfaction of the Court, secure to the wife "*] such gross 
sum or such monthly or periodical payment of money for a term not exceeding 
her life as, having regard to her own property, if any, her husband’s ability and 
the conduct of the parties, shall be deemed just, and for that purpose may require 
a proper instrument to be executed by all necessary parties and suspend the pro- 
nouncing of its decree until such instrument shall have been duly executed, or 
(b) make such monthly payments to the wife for her maintenance and 
support as the Court may think reasonable. 

In case any such order shall not be obeyed by her husband, it may be enforced 
in the manner provided for the execution of decrees and orders under the Code 
of Civil Procedure, 1908, and further the husband may be sued by any person 
supplying the wife with necessaries during the time of such disobedience for the 
price of such necessaries. 

(2) The Court, if satisfied that there is a change in the circumstances of 
either party at any time, may at the instance of either party vary, modify or 
rescind such order in such manner as the Court may deem just. 

'^[(3) Where an order for alimony or maintenance in favour of a wife has 
been made either under the provisions of the Parsi Marriage and Divorce Act, 
1865, or under the provisions of this Act, the Court, if satisfied that the wife has 
re-married or has not remained chaste, shall vary or rescind the order.] 


41. In all cases in which the Court shall make any decree or order for 
alimony it may direct the same to be paid either to 
Payment of alimony to ^ .£ trustee on her behalf to be 

wife or to her trustee. j 

approved by the Court, and may impose any terms or 

restrictions which to the Court may seem expedient, and may from time to time 
appoint a new trustee, if for any reason it shall appear to the Court expedient 
so to do. 


43. In any suit under this Act the Court may make such provisions in the 
final decree as it may deem just and proper with 
respect to property presented at or about the time of 
marriage which may belong jointly to both the husband 

and wife. 


Disposal of 
perty. 


joint pro- 


Suits may be heard with 
closed doors . 


43. In every suit preferred under this Act, the 
case shall be tried with closed doors should such be 
the wish of either of the parties. 


LEG. EEP. 

1 Inserted by Act XIV of 1940. 

2 The words ‘ ‘ while she remains chaste and 
nnmanied’' were omitted by ihid, 

3 Added by ibid. 


can hear and it is not necessary for the 
Judge to sit with the delegates. See 40 
Bom.L.B. 50=1938 B. 195. 

Sec. 40.— Personal order for alimony— Ee- 
marriage of wife does not necessarily ope- 
rate as cessation of order. See I.B.E. 
(1938) Bom. 280=40 Bom.L.E. 195=1938 
Bom. 218. A Parsi wife is incompetent to 
enter into a contract with her husband after 
the dissolution, of xoarriage, giving up her 


claim to future alimony. Such a contract 
is contrary to public policy and is null and 
void. An order passed on such consent by 
the vife giving up her claim to future ali- 
mony would not also bind the wife and it 
does not require to be set aside, before the 
wife can claim future alimony under S. 40. 
47 Bom.L.E. 514=1945 B, 537. Decree 
for dissolution of marriage — Order for ali- 
mony at fixed rate per month — ^Amount no^ 
becuied — ^Absence of liberty to apply for 
variation of amount — ^Liberty to apply for 
variation implied — Inherent power of Court 
to vary for good cause — Ee-marriage of wife 
is good ground for reduction. 60 B. 868 
=38 Bom.L.E- 836=1936 B. 44:2. 
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Provisions of Civil Pro- 
cedure Code to apply to 
suits under the Act. 


Determination of ques- 
tion of law and procedure 
and of fact. 
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44 Notwithstanding anything contained in section 19 or section 20, where 
in the case of a trial in a Parsi Matrimonial Court 
Validity of trial. delegates have attended throughout 

the proceedings, the trial shall not be invalid by reason of the absence during 
any part thereof of the other delegates. 

45. The provisions of the Code of Civil Pro- 
cedure, 1908, shall, so far as the same may be appli- 
cable, apply to proceedings in suits instituted under 
this Act including proceedings in execution and 
orders subsequent to decree. 

46. In suits under this Act all questions of law 
and procedure shall be determined by the presiding 
Judge ; but the decision on the facts shall be the decision 
of the majority of the delegates before whom the case 
is tried: 

Provided that, where such delegates are equally divided in opinion, the 
decision on the facts shall be the decision of the presiding Judge. 

^ 47. An appeal shall lie to the High Court 

Appeal to High Court. 

(a) the decision of any Court established under this Act, whether a Chief 
Matrimonial Court or District Matrimoinal Court, on the ground of the decision 
being contrary to some law or usage having the force of law, or of a substantial 
error or defect in the procedure or investigation of the case which may have 
produced error or defect in the decision of the case upon the merits, and on no 
•other ground; and 

(&) the granting of leave by any such Court under sub-section (3) of 
section 29: 

Provided that such appeal shall be instituted within three calendar 
months after the decision appealed from shall have been pronounced. 

48. When the time . hereby limited for appealing against any decree 
granting a divorce or annulling or dissolving a 
marriage shall have expired, and no appeal shall 
have been presented against such decree, or when 

^ny such appeal shall have been dismissed, or when in the result of any appeal 
divorce has been granted or a marriage has been declared to be annulled or 
dissolved, but not sooner, it shall be lawful for the respective parties thereto to 
marry again, as if the prior marriage had been terminated by death. 

V. — Children of the Parties. 

49. In any suit under this Act, the Court may from time to time pass 
such interim orders and make such provisions in the 
final decree as it may deem just and proper with 


Liberty to 
marry again. 


parties to 


Custody of children , 


Sec. 1934 Sind 1=27 S.L.B. 280. 

Sec. 45; Wipe's costs nsr Mateimonial 
SuiTs.-^lJnder the Common Law, the wife is 
entitled to pledge her husband's credit and 
defend herself at his cost in any action that 
•he may file against her for dissolution of his 
marriage with her. It is not necessary that 
the wife sl^ould be successful in the proceed- 
ings. The costs of the wife payable by the 
husband, are not limited to the amount paid 
into the Court or secured by the husband 
for that purpose. ^ The spUcitors of the wife 


must make all efforts to secure their costs 
from their real debtor, the husband, before 
they Can be allowed to apply for a charging 
order against the wife's property ^recovered 
or preserved' in the sxiit through their ex- 
ertion. 13 Bom.L.R. 920. See also 60 
Bom. 868=38 Bom.L.R. 836=1936 Bom. 442. 
As to costs in eases under the Act, see 40 
Bom.L.R. 195=1. L.R. (1938) Bom. 280= 
1938 Bom. 218. 

• Sec. 47 0),See 1942 M. 159= (1941) 
2 M.L.f . *935 cited under S. 29, supra* 
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respect to the custody, maintenance and educiation of the children under the age 
of sixteen years, the marriage of whose parents is the subject of such suit, and 
may, after the final decree upon application, by petition for this purpose, make, 
revoke, suspend or vary from time to time all such orders and provisions with 
respect to the custody, maintenance and education of such children as might have 
been made by such final decree or by interim orders in case the suit for obtaining 
such decree were still pending. 

50. In any case in which the Court shall pronounce, a decree of divorce 
Settlement of wife’s pro- or judicial separation for adultery of the wife, if it 
perty for benefit of child- bhall be made to appear to the Court that the wife is 

entitled to anv p.openy eithei m possession or 
reversion, the Court may order such settlement as it shall think reasonable to 
be made of any part of such property, not exceeding one half thereof, for the 
benefit of the children of the marriage or any of them. 


VI . — Miscellaneous . 

51. The High Court shall have superintendence over all Courts constituted 

under this Act subject to its appellate jurisdiction in 
Superintendence of High same manner as it has over other Courts under 

section 107 of the Government of India Act, and all 
the provisions of that section shall apply to such Courts. 

52. (1) The provisions of this Ad shall apply to all suits to which the 

same are applicable whether the circumstances relied 

^ Applicability of provi- occurred before or after the passing of this Act, 
sions of the Act. j 

and whether any decree or order referred to was 

passed under this Act or under the law in force before the passing of this Act, 
and where any proceedings are pending in any Court at the time of the com- 
mencement of this Act, the Court shall allow sucjh amendment of the pleadings 
as may be necessary as the result of the coming into operation of this Act. 

(2) A Parsi who has contracted a marriage under the Parsi Marriage 
and Divorce Act, 1865, or under this Act, even though such Parsi may change 
his or her religion or domicile, so long as his or her wife or husband is alive 
and so long as such Parsi has not been lawfully divorced from such wife or 
husband or such marriage has not lawfully been declared null and void or 
dissolved under the decree of a competent Court under either of the said Acts, 
shall remain bound by the provisions of this Act. 

53. [RepeaLI Rep. by the Repealing and Amending Act i^XX of 1937). 
S . 3 and Sch. II. 

SCHEDULE I. 

{See Section 3.) 

Table of prohibited degrees of consanguinity and affinity. 

A man sliall not marry his — 

Paternal grand-father's mother. 

2. Paternal grand-mother's mother. 

3. Maternal grand-father's mother. 

4. Maternal grand-mother's mother. 

5. Paternal grand-mother. 


Sec. 62. — The relief by way of declara- 
tion of nullity of marriage on the gronnd of 
imsonndness of mind which was available’ 
under S. 27 of Act XV of 1865 has been 
abrogated under the new Act of 1936, which 
only gives a right to have the marriage dis- 
solved on the ground of nnsonndness of mind 
provided the suit is brought Vfithio three 
C. C. M .— 503 


years of the marriage. In view of S , 52 of 
the new Act, the new Act has to be applied 
to a suit brought after the new Act, though 
the circumstances relied on by the plaintiff 
for relief in the suit actually occurred be- 
fore the passing of the new Act. 1938 Bom. 
60=39 Bom.L.B. 1146. 
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6. Paternal grand-father’s wife. 

7. Maternal grand-mother. 

8. Maternal grand-father’s mfe. 

9. Mother or step-mother. 

10. Father’s sister or step-sister. 

11. Mother’s sister or step-sister. 

12. Sister or step-sister. 

13. Brother’s daughter or step-brother’s daughter, or any direct lineal descendant 
of a brother or step-brother. 

14. Sister’s daughter or step-sister’s daughter, or any direct lineal descendant of a 
sister or step-sister. 

15. Daughter or step-daughter, or any direct lineal descendant of either. 

16. Son’s daughter or step-son’s daughter, or any direct lineal descendant of a son 
or step-son. 

17. Wife of son or step-son, or of any direct lineal descendant of a son or step-son. 

18. Wife of daughter’s son or of step-daughter’s son, or of any direct lineal descen- 
dant of a daughter or step-daughter. 


19. 

Mother of daughter’s husband. 


20. 

Mother of son’s wife. 


21. 

Mother of wife’s paternal grand-father. 


22. 

Mother of wife’s paternal grand-mother. 


23. 

Mother of wife’s maternal grand-father. 


24. 

Mother of wife’s maternal grand-mother. 


25. 

Wife’s paternal grand-mother. 


26. 

Wife’s maternal grand-mother. 


27. 

Wife’s mother or step-mother. 


28. 

Wife’s father’s sister. 


29. 

Wife’s mother’s sister. 


30. 

Father’s brother’s wife. 


31. 

Mother’s brother’s wife. 


32. 

Brother’s son’s wife. 


33. 

Sister’s son’s wife. 

A woman shall not marry her — 


1. 

Paternal grand-father’s father. 


2. 

Paternal grand-mother’s father. 

Maternal grand-father’s father. 


3. 


4. 

Maternal grand-mother’s father. 


5. 

Paternal grand-father. 

‘Pi*- • 

6. 

Paternal grand-mother’s husband. 

7. 

Maternal grand-father. 


8. 

Maternal grand-mother’s husband. 


9. 

Father or step-father. 


10. 

Father’s brother or step-brother. 


11. 

Mother’s brother or step-brother. 


12. 

Brother or step-brother. 


13. 

Brother’s son or step-brother’s son, or any direct lineal descendant of a brother 

or step-brother. 


14. 

Sister’s son or step-sister’s son, or any direct lineal descendant of a sister or 


step-sister. 

15. Son or step-son, or any direct lineal descendant of either. 

16. Daughter’s son or step-daugher’s son, or any direct lineal descendant of 
daughter or step-daughter. 

17. Husband of daughter or of step-daughter, or of any direct lineal descendant of 
a daughter or step-daughter. 

18. Husband of son’s daughter or of step-son’s daughter, or of any direct lineal 
descendant of a son or step-son. 

19. Father of daughter’s husband. 

20. Father of son’s wife. 

21. Father of husband’s paternal grand-father, 

22. Father of husband’s paternal grand-mother. 

23. Father of husband’s maternal grand-father. 

24. Father of husband’s matemalorand-mother . 

25. Husband’s paternal grand-father. 

26. Husband’s maternal grand-father. 

28. Brother of hocibaud’s father 

27. Husband’s father or step-father. 
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29. Brother of husband's mother. 

30. Husband's brother's son, or his direct lineal descendant. 

31. Husband's sister's son, or his direct lineal descendant. 

32. Brother's daughter's husband. 

33. Sister's daughter's husband. 

Note. — ^In the above table the words brother" and ‘^sister" denote brother and 
sister of the whole as well as half blood. Belationship by step means relationship by mar- 
riages. 


SCHEDULE II. 

(See Section 6.) 

Certificate of Marriage. 

Date and place of marriage. 

Names of the husband and Wife. 

Condition at the time of marriage. 

Rank or profession. 

Age. 

Residence. 

Names of the fathers or guardians. 

Rank or profession. 

Signature of the officiating priest. 

t 

Siganatures of the contracting parties. 

Signatures of the fathers or guardians of 
the contracting parties under 21 >ears 
of age. 

Signatures of wittesses. 


THE PAETITION ACT (IV OP imy 


Year. 

No. 

1 

1 Short title. 

Amendments. 

1893 ^ 

J 

IV 

Partition Act. | 

1 <ciJtHieo i ' i-ari, Xot 1914, Am, Act 
XIII of 1898. 


iFor Statement of Objects and Eeasons, 
see Gazette of India, 1892, Pt. V, p. 46; 
for Report of the Select Committee, see ibid., 
1893 Pt. V, p. 51 and for Proceedings in 
OoTOdl, see ibid., 1893, Pt. VI, pp. *8 and 
49. 

Pot Civil Rules of Practice made by the 
Hio’h Court. Madras, under this Act, the 
Code of Cj^ Procedure and certain other 


Acts for observance by the Subordinate Civil 
Courts of that Presidency, except the Madras 
Small Cause Court, see Fort St. George 
Gazette, 1905 (Supplement), p. 1. The 
Act has been declared in force in Upper 
Burma (except Shan States) by the 
Burma Laws Act (XIII of 1898), Burma 
Code. 
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[9tfe Mareh, 1893. 

An Act to amend the Law relating to Partition, 

Whereas it is expedient to amend the law relating to partition; It is 
hereby enacted as follows: — 

. . . . 1. (1) This Act may be called The Partition 

Title^ 6xteiL't 3JICL saving* AcT 1893 * ' 

(2) It extends to the whole of British India; [''] 

(4) But nothing herein contained shall be deemed to affect any local law 
providing for the partition of immovable property paying revenue to Govern- 
ment. 


liEG. BEE. 

1 Tlie word ‘‘and’’ at the end of sub-S. 
(2) and sub-S. (3) repealed by Act X of 
1914, S. (3) and Sch. II. 

Sec. 1: General. — ^A suit for partition 
determines the shares of the co-sharers inter 
se. 17 C.W.N. 128. The existence of 
unity of title and of unity of possession is 
a necessary condition for the maintainabi- 
ity of a suit for partition. 10 Cut.L.T. 66. 
Decree for partition can be passed in spite 
of previous partition if the previous one 
does not conform to the shares of parties. 
29 C.W.N. 229=1925 0. 425. In the ease 
of joint property, the presumption is that it 
is liable to be partitioned. 39 P.L.B. 876. 
In partition cases, the rights and claims of 
each party in the matter of possession and 
improvements effected should be taken into 
consideration, and possession should be main- 
tained in an equitable manner. 18 Lah.L. 
T. 10, Preliminary decree for partition — 
Eorm and contents. See I.L.B. (1941) 2 
Cal. 410=1942 Cal. 300. The most ordi- 
nary method when one eo-sharer has put up 
buildings on the land is to allot to him for 
his share a portion of the land which con- 
tains his building. When this cannot be 
done or would not be fair, it may neverthe- 
less be unreasonable and unnecessary to treat 
such co-sharer exactly as the others. 41- 0- 
W.N. 613=39 Bom.L.B. 748=1937 P.C. 
61=<1937) 2 M.L.J. 114 (P.C.). A par- 
tition of property can always be made by 
oral agreement; if the terms of the partition 
are reduced to writing then the document 
must be registered; but there is no necessity 
for any writing whatever in carrying out a 
partition. (6 L.B.B. 170 and 1931 Cal. 
223, Poll.) 164 I, C. 392=1936 Bang. 336. 

it is a part of the arrangement be- 
tween the parties that a deed of partition 
Shonld be executed in terms of a partition 
orally between them^ the oral agree- 
80 Ipng as the deed is not executed, 
is ^ not complete so as to Jbe binding upon 
them. 1936 O.W.N. 116f=1937 Oudh 53. 
The genef^l rule is that a suit for partition 
must embrace aU the joint properties.* But 
there are certain recognised ezceptiona to 


this rule. One of them is that where pro- 
perties are held jointly by all the eo-sharCrs 
jointly with strangers who cannot conveni- 
ently be added as parties to the suit for par- 
tition between members of the joint family, 
such joint pioperties should be excluded from 
]-)aitition as forming an exception to the 
general rule. 40 C.W.N. 1237. A suit for 
paitition ot common properties, and not 
jomt properties, is not liable to be dismiss- 
ed on the ground that the suit does not in- 
cdude all the common properties available for 
paitition. In the case of tenants-in-com- 
mon or in a case where an award has taken 
place between several persons, a person who 
dies a suit to enforce the award is not bound 
to include each and every property that is 
given uncleit, the award. The rule against 
partial partition which applies to the ease 
ot a joint Hindu family does not apply to 
the case of tenants-in-common, especially 
when there has been an award by which 
lights have been created in favour of the 
parties in specific properties. 41 Bom.L.B. 
170=1939 Bom. 114. Apart from the Act, 
the Court has an inherent power to refuse to 
divide the property by metes and bounds and 
to adopt such other means as may appear 
equitable for effecting a just partition. 1932 
M. 15=34 L.W. 730=61 M.L.O^. 552. 

Partition of a house, with a single latrine 
left for common use. See 17 C. P.L.B, 45. 
On this section, see also 52 P.W.B. 1907; 
1 I.C. 697. The ordinary rule is that a 
suit for partition must embrace all joint 
properties owned by the parties thereto. 
But there is also the complementary rule 
that a suit for partition cannot include pro- 
perties in which each of the parties does not 
claim an interest. 40 P.L.B. 767=1939 
Lah. 34. A previous partition for conveni- 
ence of possession by itself cannot stand in 
the way of a decree for partition so long 
as it is not found that it was in conformity 
with the shares of the respective parties . (21 
C.W.N. 229, BeL on.) 43 C.W.N, 181= 
69 C.L.J. 527. The partition proceedings 
require, that the partition should be ehcTcbai 
as far as possible; but if other considera- 
tions are more important, the.. necessity 
compactness of the ehalcs will have to be 
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waived. 1940 E.D. 441=1940 A.W.B. 
(B.R.) 216. Where there is bitter dispute 
between groups of co-sharers it is desirable 
that the plots should be divided up and al- 
lotted. The fact that such a course would 
result in the formation of patties of very 
small area should not by itself be treated 
as a ground for refusal of a partition. 1938 
E.D. 869. No doubt in a partition suit 
every party, whether arrayed as a plaintiff 
or as a defendant, is substantially a plaintiff 
in the suit and is entitled to a decree, and 
he can move the Court, on payment of the 
proper stamp duty, to take steps to put Iiim 
in possession of the share allotted to him. 
But if the Court merely passes a final de- 
cree in favour of the plaintiffs and directs 
that they be put in possession of their shares 
without allotting shares to the defendants, 
the latter cannot ask that a decree sheet be 
prepared and on payment of the^ requisite 
stamp duty they may be put in possession 
of the shares allotted to them. Before 
doing so, they must apply for an amendment 
of the decree so as to direct that they also 
be put in possession of their shares. 42 P. 
L.R. 148=1940 Lah. 202. A partition ne- 
cessarily affects the interest of a mortga- 
gee of an undivided share, since after the 
partition his security is upon the divided 
share or the separate allotment. He may 
be prejudiced if that share does not receive 
a proper allotment in severalty, and it is 
not for the benefit of all other persons in 
terested in the joint property that he should 
be bound by the allotment. Hence it will 
in general meet the case if he is afibwed to 
attend and be heard at that stage at which 
the making of 'a proper allotment is effected. 
If, however, the mortgagee has proceeded to 
a sale pending partition, the purchaser will 
become a necessary party to the partition 
suit. I.Ii.B. (1940) 1 Cal. 255=67 
11=44 C.W.N. 233=42 Bom.L.R. 331= 
1940 P.C. 11=(1940) IM.L.J, 97 (P.C ), 
Where in a suit for partition a preliminary 
decree was passed, the fact that an appeal 
had been preferred from that decree does 
not oust the jurisdiction of the trial Court 
to entertain a petition of compromise and 
an application for permission to comprondse 
on behalf of the minor defendants. A parti- 
tion suit in which a preliminary decree has 
been passed must be deemed to be pending 
until the passing of the final decree . 12 

Buck. 260=1936 Oudh 320. A partit'on 
suit in which a preliminary decree has been 
passed is still a pending suit and the rights 
of parties who are added after the prelimi- 
nary' decree have to be adjusted at the time 
of final decree . 67 I. A. 11=1. Xi.R. (1940^ 

1 Cal. 255=44 C.W.N. 233=1940 P.C. 
11=(1940) 1 hl.L J. 97 (P.O.). If the 
shares of the defendants are dot defined in 
the^'preliminaTy decree, nor is there anything 
on the record to show that it was intended 


at any time to define and separate them it 
IS not open to the Court to go beyond the 
terms of the preliminary decree wMle fram* 
ing the final decree and determine the shares 
of the defendants also. 1944 M.L.E. 102 
(Civ.). The Court should direct their par- 
tition in the suit itself and give the plaintiff 
and such of the defandants who may so 
desire separate allotments of their shares. 48 
C.W.N. 759=1044 P.L.J. 231=1944 Cal. 
421. An order dismissing a partition suit 
in default after a preliminary decree has 
been passed is illegal. The Court cannot, 
however, ignore that order and take further 
proceedings in the suit, unless it is set aside 
in due course of law. An order appointing 
a commissioner to effect partition cannot be 
deemed to be tantamount to an order set- 
ting aside the dismissal of the suit in de- 
fault. 162 I.C. 412=1936 Lah. 875. The 
costs mentioned in the partition proceedings 
are only an estimate and the liability arises 
on the date the partition is actually confirm- 
ed. The person whose name stands in the 
khewat on that date is liable in respect of 
it. 1940 A.W.R. (B.R.) 199=1940 O. 
W.N. 1043. See also 40 C.W.N. 1237. 
Where there is discrepancy between the par- 
tition papers consisting of the ohitta and 
the dole on the one hand and the partition 
map on the other, the rule that is toT>e fol- 
low'ed is that the partition papers should 
prevail over the map in as much as the map 
simply purports to delineate the plots that 
are allotted to the co-sharers by the parti- 
tion papers. 46 C.W.N. 509. Where two 
persons jointly purchased land but ^ne of 
them advanced more than his half -share of 
the purchase-money on the promise of the 
other person to pay the excess amount, the 
latter cannot have partition and possession 
of Ms half -share without paying the excess 
amount to the other. 23 L.W. 782=1926 
M. 186, Mines — ^Diffculty and expense of 
valuation no fround for refusal of parti- 
tion. 23 Pat. 135=1944 Pat. 261. The 
fact that property to he partitioned is under 
attachment under S. 146, Criminal Proce- 
dure Code, is no reason why the Commis- 
sioner's discretion in making ailotiaents 
should he fettered. 23 Pat. 115=1944 Pat. 
261. Suit for partition — ^Porum — ^Land bearing 
specific number in a Tchaia Tchewai and as- 
sessed to land revenue — could be paiti- 
tioiied only by the Eevenue Court. 1944 A. 
L.W. 292, What amounts to partition — 
Aw'ard directing a partition, if a partition 
deed — Stamp duty. See 101 I.C. 401. As 
to the method of the preparation of ac- 
counts bv Commissioner appointed for par- 
tition, see I.L.B. (1941) 2 Cal. 410=1941 
Gal, 300. Beceiver’s accounts. 1942 Cal. 
300. 

Construction of Act. — ^The Partition Act 
must be construed strictly. 1929 A.Ii.J. 651 
=1929 A. 443, 
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2. Whenever in any suit for partition in which, if instituted prior to the 
commencement of this Act, a decree for partition 
Power to Court to order might have been made, it apepars to the Court that, 
sale instead of division in reason of the nature of the property to which the 
partition suits. relates, or of the number of the shareholders 

therein or of any other special circumstance, a division of the property cannot 
reasonably or conveniently be made and that a sale of the property, and dis- 
tribution of the proceeds would be more beneficial for all the shareholders, the 
Court may, if it thins fit, on the request of any of such shareholders interested 
individually or collectively to the extent of one moiety or upwards, direct a sale 
of the property and a distribution of the proceeds. 


Secs. 1 (4) and 2. — ^Where a mortgagee 
liglit in a zamindari property is sought to 
be partitioned the party to the suit, owning 
at least a moiety, can request the Court to 
have the property sold to the highest bid- 
der and to distribute the sale proceeds 
amongst the sharers. 35 A. 387=19 I.C. 
651=11 A.L.J. 534. 

Sec. 2 : Applicability — ^ ‘ Request ’ ’ 

Meaning op. — S. 2 authorises the Court to 
apply S. 2 only on the previous request of 
the parties. The consent of parties must 
appear in the record prior to judgment. 
1942 N.L.J. 134. Where the request made 
by the co-sharer is that a sale may be held 
and that whoever among the co-sharers offers 
the highest bid may be given the property, 
the request does not amount to a request 
under S. 2, and so the provisions of the 
Act do not apply. 1929 A.L.J. 651=1929 
A. 443. Where, on the report of the Offi- 
cial Commissioner recommending a sale, 
notice is issued to all the parties and the 
sale is held, it should not be set aside for 
■want of a requisition under S. 2 of the Act, 
if it is valid otherwise. 142 I.C. 461= 
1933 S. 40. As to allowing 5 per cent, of 
purchase-money as solatium to auction-pur- 
chaser on setting aside sale, see 1933 S. 40. 
In the absence of a finding that a division 
of the property cannot reasonably or conve- 
niently be made, action cannot be taken 
under S. 2 of the Partition Act. 36 P.L. 
R. 258=1934 L. 965. Moiety ’’—mean- 
ing of. See 1930 Cal. 616=52 C.L.J. 68 
=131 I.C. 264. 

Scope. — ^Where a suit for partition of pro- 
perty situated in business area of a town is 
ins^uted, a prayer that the' partition should 
take place according to the Partition Act 
can be made at any stage of the litigation 
where the parties own more than a moiety of 
the property in dispute. 1930 Ij. 639. 
Shareholders of different grades may sue for 
partition, because the right of partition ex- 
ists when two persons are in joint possession 
of land under permanent titles though those 
titles may not be identical. A shareholder, 
however small, may sue for partition of the 
entire property. But an application under 
8, 2 contemplates a somewhat different set 
■of eircumstanees . There may be partition 


as between persons possessing one moiety 
of the property in the zemindari right and 
other persons possessing the other moiety in 
permanent tenancy right. But if there is 
an application by the tenants representing 
only the tenant’s interest, it would be ano- 
malous if that would give them a right to 
have a direction from the Court for the sale 
of the entire property, even though the 
zamindars were not willing. 52 C.L.J. 68 
=1930 C. 616. A claim by a eo-ownor to 
partition of a party wall cannot ordinarily 
be resisted, even where the claim causes in- 
conveinence and difidculty of partition. In 
thp case of a party wall, it is impracticable 
to take any action under S. 2, Partition 
Act 1934 L. 893=155 I^C. 223. 

Irregularity in proceeding — De novo 
PROCEEDINGS — ^PROCEDURE. — Where partition 
proceedings are badly drawn up, they may be 
quashed and proceedings started tie novo, 
but there should be as little disturbance as 
possible of any agreement or orders passed 
in the prior j)i’oceedings . 18 R.D. 6=31 

O.W.N. 94. 

Mortgage by Joint owner prior to par- 
tition — ^Rights of mortgagee. — Where the 
property is joint at the time of the execu- 
tion of a mortgage by a joint owner, he 
could only mortgage his un^vided share in 
the property, and such a right is ahvays 
subject to the right of the other co-owners 
to effect a partition, and when such parti- 
tion is carried out, the mortgagee can only 
enforce Ms rights against such property as 
falls to the share of his mortgagor unless 
he can show that the partition was fraudu- 
lent. It is not essential that the mortgagee 
should have been made a party to the parti- 
tion proceedings. 1934 L. 809=16 L. 392. 

Partition decree — Delivery op posses- 
sion. — ^In execution of a final decree for 
partition, A ’s share was delivered, 
but it was found that A could not 
get actual possession of Ms share as some 
huts belonging to other co-sharers were stand- 
ing on it: JSeld, that Court’s order for a 
fresh delivery of possession by removing the 
huts was witMn jurisdiction. 38 C.W.IT. 
832=1934 C. 793. 

Suit for partition, — ^Duty of Court,— In 
a suit for partition, it is not incumbent tn 
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3. (1) If, in any ease in which the Court is reqnested imder the last fore- 


the Court to effect a partition of the pro- 
perty only if the parties are to abide by 
the partition or agree to the appointment, 
of a particular person as a local eommi®- 
sioner. 36 P.L.E. 258=1934 X*. 965. 

Suit for partition — Rights of defen- 
dants inter se — ^If should be decided — 
is no doubt usual in partition suits to de- 
cide the shares of all the parties. Eat 
where the defendants agreed to have a 
preliminary decree being passed in favour 
of the plaintiff for partition of his share 
without' their rights being decided, and the 
preliminary decree was not appealed against, 
it is not open to the defendants in subse- 
quent proceedings to contend that their 
rights inter se should have been decided. 36 
P.L.E. 112=1934 L. 872. 

Subsequent events. — ^As to power of 
Court to take into consideration, see 3933 
S. 371. 

Secs. 2 and 3: Scope and Application. — 
S. 3 comes into play only when a sale has 
been applied for under S . 2 by a shareholder 
or shareholders interested to the extent of at 
least one-half of the property. It is at that 
^tage and before the sale is actually ordered 
that the right to apply, for leave to buy at a 
valuation can be exercised under S. 8. But 
that can be done only by a shareholder other 
than the large shareholder who applied for 
sale under S. 2. The effect, curiously 
enough, is to favour the smaller shareholder 
at the expense of the larger and that ex- 
plains why Ss . 2 and 3 have been so strictly 
construed by the Courts. If a sale is direct- 
ed under S. 2 and S. 3 does not apply 
either because the application was not of the 
nature, or the applicant was not the one spe- 
cified in the section, then the sale is govem- 
ed by S. 6, and shareholders and strangers 
alike may bid at the sale. 34 L.W. 730= 
61 M.L.J. 552. The provisions of the 
Act apply to the stage at which the suit 
is in the Court of first instance. 1923 A 
293 (1). The principle underlying S. 2 is 
that partition ought not to be made, if by 
partition the intrinsic value of the property 
would be destroyed. 103 I.C. 367= 
1937 A. 686. The sale which a Court direct- 
ing partition can order under the section is 
only of a complete share, and not a mere 
portion thereof. 91 I.C. 1009=1926 O. 
230. An appellate Court can order sale of 
property, when the partitioning is incon- 
venient, provided objection was taken to the 
mode of partitioning in the tfial Court and 
the mode suggested by the party was dis- 
allowed. 33 I.C. 810=14 A.L.J. 35. See 
ulso 5 C.W.N. 128; 24 M. 639; 32 B. 
103. If any party to a decree for parti- 
tion finds it inconvenient in actual practice, 
it is open to him to apply under S . 2 of the 
Act. 20 AtL..! 90=1922 A. 185. See 


1924 L. 325; 3 Lah.L.J. 102=1921 X. 360 
(1)=66 I.C. 885. The proper time to 
apply imder S. 3 is before the Court makes: 
an order under S. 3 and after the request 
had been made by one of the parties that 
the property should be sold. 48 M, 920 
=49 M.X.J. 411=1925 M. 1234=91 I.C. 
516. ^‘Sueh shareholder^^ occurring in the 
latter part of S. 3 (1) must necessiaTi'^y 
mean the shareholder who applied for leave 
to buy. 48 M. 920. See also 91 I.C. 516 
=1925 M. 1234. Consent order directing 
Scile — Subsequent application claiming to buy 
property at a valuation — S. 3, if applicable. 
See 91 T C. 516=1925 M. 1234. In a suit 
by plaintiff for purchase of defendant ’s share 
it a valuation by Court, defendant has the 
ox>tion of asking the Court that the plain - 
tiff’s share may be sold to liim at a valua- 
tion fixed by the Court. 97 I.C. 690=1926 
0. 1190. Dwelling-house — ^Reasonably or 

conveniently partitioned — ^Application for 
withdrawal of suit. 47 I.C. 905=16 A.X. 

J. 584 If, in a suit for partition, there 
are two parcels of land, one capable of par- 
tition, and the other not so capable, the 
Court can order the sale of the latter. But 
an order directing the sale of one of the 
allotments obtained after partition is not 
within Ss. 2 and 9 of the Act. 49 C. ‘*043 
=36 C.X.J. 217=1923 0. 221. Order for 
sale — When inappropriate. 96 P.R. 1916 
=34 I.C. 587. Any of the parties consent- 
ing to a sale under the Act may withdraw 
his consent, bnt the withdrawal must be made 
before the order for sale is made. 62 I.C. 
430=13 X.W. 429. Suit for partition — 
Consent order directing sale — Subsequent ap- 
plication claiming to buy property at a 
valuation — 8. 3 if applies to the case. 48 
y£. 920=49 M.X.J. 411. 

Secs. 2 and 4. — Unless there is an appH- 
eation under S. 2 or 4 of the Partition Act, 
the Court has no jurisdiction to impose a 
forced sale upon the members of a family. 
If the Court orders a sale without there 
being an application under S. 2 or without 
fixing the valuation of the share as requir- 
ed by S. 4, then its order is without juris- 
diction rendering it liable to be set aside 
in revision by the High Court. 1944 Mad. 
428=(1944) 1 M.X.J. 296. Where the 
passage in a dweling-house giving access to 
the rooms of different co-sharers must per- 
force be left joint, the property is not sus- 
ceptible of partition by metes and bounds. 
24 I.C. 273 (1)=7 S.X.R. 117. A co- 
sharer who applies for sale of the property 
has no right to buy up the shares of other 
eo-shares; the right to buy out is vested in 
other co-sharers who have not applied for 
sale. 24 I.C. 273. 

Sec. 3 . — See under S. 2. Where two or 
more co-sharers apply for leave to buy the 
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goiii^ section to direct a sale, any other shareholder 
Procedure when sharer applies for leave to buy at a valuation the share or 
undertakes to buy. shares of the party or parties asking for a sale, the 

Court shall order a valuation of the share or shares in such manner as it may 
think fit and ofter to sell the same to such shareholder at the price so ascertain- 
ed, and may give all necessary and proper directions in that behalf. 

(2) if two or more shareholders severally apply for leave to buy as pro- 
vided in sub-section (1), the Court shall order a sale of the share or shares to 
the shareholder who offers to pay the highest price above the valuation made by 
the Comt. 


(3) If no such shareholder is willing to buy such share or shares at the 
price so ascertained, the applicant or applicants shall be liable to pay all costs of 
or incident to the application or a plications. 

4 (1) Where a share of a dwelling-house belonging to an undivided family 

Partitioa suit bv trans- transferred to a person who is not a member 

feree of shaie in dwelling- sueh family and such transferee sues for partition, 
house. the Coui't shall, if any member of the family being a 

shareholder shall undertake to buy the share of such 
transferee, make a valuation of such share in such manner as it thinks fit and 
direct the sale of such share to such shareholder, and may give all necessary and 
])roper directions in that behalf. 


property, the pzocedure laid dowu iu S. 3 
(2) of the Act must he followed. 103 I.C. 
367=1927 A. 686, Court is not authori/.ed 
to hold u puhlie aiietiou, 40 O.W.iST. 935, 

Sec, 3 (2). — ^Iii order to attract the pro- 
visions of S. 3 (2), the application to buy 
must be made by more than one shareholder 
as provided in sub-clause (1), that is to say, 
those shareholders must necessarily be other 
than the one referred to in S. 2 who had 
originally made the application asking for a 
direction of the Court to sell the property 
and to distribute the proceeds. But if there 
are only two shareholders, one of whom had 
applied under S. 2, the other can apply 
Under S, 3 (1) to buy the property at Court 
valuation. S. 3 (2) has no application to 
such a ease. 45 P.L.R. 419=1944 L. 32. 

Sec. 4: Conditions to be euleilled eor 
APPLICATION OP S. 4. — S. 4 should be liber- 
ally construed. I.L.R. (1937) Nag. 73= 
19 N.L.J. 241=1937 Nag. 4. Por the 
application of S. 4, four conditions ought 
to be fulfilled: (1) The house should be 
owned by an undivided family; (2) the 
share of a co-sharer shonld have been trans- 
ferred to a stranger to the family; (3) the 
purchaser should have sued for partition; 
and (4) a member of the family being a 
shareholder claims or undertakes to buy the 
share of the stranger transferee 119 I.C. 
523=1929 A. 414. See also 34 L.W. 73a 
=1932 15?=61 M.L.J. 552. S. 4, will 

apply even td a house, a portion of which is 
already separated owing to one member seH- 
•ing intferest in it. 119 I.C. 523=1929 
A. 4X4. ^ The fact that the purchaser of a 
share of a dwelling hpnse belonging to an 
imdivid^ ftoily is not a member of that 
family is quite sufSeient tp bring him with- 


in the ambit of S. 4 of the Act, although 
he may be related to the members of that 
family by blood and may even be an imme- 
diate neighbour. 50 C.W.N. 450. The ope- 
ration of S. 4 comes into play after it is 
found that a stranger transferee is entitled 
to partition. In fact no order can be pass- 
ed under the Act before such a transferee 
establishes his claim. 90 I.C. 121=1926 
C. 95; 39 A. 672=41 I.C. 867. See also 
15 C.W.N. 555 (Note)=ll I.C. 370. 8. 
4, lays upon the Court the duty of fiixng the 
valuation of the share which the shareholder 
purposes to buy in, in such manner as it 
thinks fit and then to order the sale ac- 
cordingly. Where an application is made 
under S. 4 of the Act, the value of the- 
share to be bought in must be fixed by the 
Court and cannot be put up* to auction. 
1944 M. 428=(3944) 1 M.L.J. 296. The 
section must be strictly construed. 15 C. 
W.N. 555 (Note). See also 1937 Nag. 4. 
The object of S . 4 is to enable the members 
to buy out an outsider who is a transferee 
from one of the co-sharers. Ordinarily an 
application of this kind would be made 
before a pielimiiiary deciee is passed. 46 B. 
341=23 Bom.L.E. 1083=1922 B. 121. See 
also 12 C.L.J. 525; 7 O.L.J. 98. An ap- 
plication under S. 4 can be made at any 
stage of a suit even in an appellate Court; 
a party in a partition suit whether a plain- 
tiff or a defendant is at the same time a 
plaintiff as %vell as a defendant. This dual 
capacity of a party in a partition suit does 
not preclude even a defendant who claims a 
share in the dwellinghonse from being treat- 
ed as plaintiff for purposes of S. 4. 49 C. 

^L.J. 136=116 I.C. 161=1929 C. 269. 
See aUo I.L.R. (1937) N. 73=1937 N* 4 
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(2) If in any ease described in snb-seetion (1) two or more members of 
tji<^ family being such shareholders severally undertake to buy such share, the 
Court shall follow the procedure prescribed by sub-section (2) of the last 
'foregoing section. 


(word *bOiis’ intei preted ) . See also 194-3 
Pesh. 79, It may be made even after a 
pieliminaiy decree in the suit- 45 C. 873 
=22 515j 1943 Pesh. 79=209 I. 

C. 557. The transfeiee of a share in nn 
divided property is entitled under S. 44, 
Transfer of Propeity Act, to his transferor’s 
right to joint possession or other common or 
part enjoyment of the i^roperty in all "’uses 
except where the subject matter of the trans- 
fer is a share of a dnelUng -house belonging 
to an undivided family of -whieli he (the 
tiansferoi) is not a membei in wliieh case 
he is not entitled to joint possession or other 
common or part enjoyment of the propeity 
but is entitled to a partition of the property 
which, howevei, must bie denied to him under 
S. 4, Partition Act, in the event of a mem- 
ber of the family being a shareholder under- 
taking to buy the shai*e of the transferee. 
1940 Rang. 53. Option of purchase given 
under this section is not taken away by the 
preliminary decree. 1922 C. 129. See also 
12 O.L.J.‘ 525; 45 C. 873. S. 4 refers to 
cases where a share of a dwelling-house 
belonging to an undivided family has been 
transferred to a person who is not a mem- 
ber of such a family the principle being that 
property must so far as possible be left in 
the possession of the person in occupation. 
73 I.C. 748. ‘^Family,” meaning of. Sec 
12 C.Tj.J. 525=7 I 0. 436; 40 I.C. 577. 
The expression ‘^undivided family” means 
an undivided family whether Hindu, Moha- 
medan, Christian or Buddhist, etc. (30 All. 
324, Rel. on.) 187 I.C. 844=1940 Rang. 
53. See also 1939 A, 640. Undivided 
family in 8. 4 means a family which is un- 
divided qua the dwelling-house in question. 
190 I.C. 117=1941 P, 4. Undivided 
family, ’ ’ meaning of — ^ ‘ Family ’ ’ — * ‘ Dwel- 
ling-house. ” See 109 I.C. 67=1928 0. 
539; 9 O.C. 166. ‘ ' Dwelling-house belonging 
to an undivided family” — ^What is. See 4: 
A.D.J. 209=29 A. 308. The words ‘‘un- 
divided family” in 8. 4 must be taken to 
mean uudmdcd qua the dwelling-house in 
question and to be a family which owns the 
house but has not divided it. To attract 8. 
4 the transfer should be to a person who 
does not jointly own the house with the trans- 
feror. Consequently, where a Mahomedan 
owning a house jointly with his brothers 
transfers a share in the house to his wife, 
the brothers are entitled to offer to buy the 
share transferred as the wife must be deem- 
ed to be a stranger within S. 4. 209 I.C. 
557=1943 Pesh. 79. “Dwelling-house” in 
4 includes the land and appurtenances 
which are ordinarily and reasonably neces- 
sary for its enjoyment. The section is not 

G. G. M.--504. 


inapplicable for portions of houses left un- 
divided. 190 I.C. 117. The Court must 
make a valuation of such land and appur- 
tenances also, if any. 18 Pat.L.T. 866= 
1937 P.W.N 902=1938 Pat. 13. The ex- 
pression “dwelling-house belonging to an un- 
divided famih ” appealing in 8. 4, Parti- 
tion Act, has been borrowed from 8. 44, 
Transfer of Pioperty Act, and bears the 
same meaning . The word ‘ family ’ includes a 
group of pel sons related in blood, who live 
111 one house under one head or management 
and it is not restiicted to a body of persons 
■who can trace their descent from a common 
ancestor. 1940 Rang. 53. Section also ap- 
plies to Muhammadan family. See 30 A. 
324=5 A.L.J. 352; 38 Bom.L.R. 261= 
162 I.C. 941=1936 B. 197. The mere 
fact that the co-sharers o-wn and liiJfe in sepa- 
rate huts on the homestead which remains 
‘unpartitioned’ does not prevent their dwel- 
ling-house from being “a dwelling-house be- 
longing to an undivided family” within the 
meaning of S. 4 of the Act. 50 C.W.hl. 
450. The term “undivided family” has not 
been used in a technical sense and is appli- 
cable to Hindus and Mahomedans alike and 
must be held to have much the same meaning 
as the w'ords “undivided family” in cl. (2), 
8. 44, T. P. Act. 119 I.C. 523=1929 A. 
414. See also 1936 L. 291. It is not res- 
tricted to joint Hindu family divided in 
status and possessed of a dwelling-house 
which has not been actually divided or par- 
titioned among the members of the family. 
53 M. 417=1930 M. 561=58 M.D.J’. 341; 
97 I.C. 416. It means undivided qua the 
property sought to be divided and a family 
evvning it without dividing the same. 30 I. 
C. 936=9 S.L.R. 84. It is sufficient if the 
parties are co-owners, whether as joint 
tenants or tenants-in-common. 30 I.C. 936 
(30 A. 324, Ref.). A Court of Appeal is 
as much entitled to pass an order under the 
section as a trial Court. It can do so even 
after the records are sent back to the trial 
Court, though that Court also may have 
jurisdiction in the matter. 30 I 0. 936. 
The powers can be exercised at any time 
before the final allotments are made The 
section does not indicate when the willing- 
ness should be signified to the judge. 30 
I.C. 936. It cannot be held as a matter of 
law that two Mahomedan sisters, married or 
unmarried cannot form an undivided family 
■within the meaning of 8. 4 of the Act. The 
phrase ‘undivided family’ in the section is 
used ill a very wide and general sense and 
two Mahomedan married daughters too may 
be regal ded as members of an undivided 
family ■within the menning of the Act if the 
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house is undivided and if one of them' per- 
manently occupies the house and the other 
though she lives mostly with her husband, 
has not permanently abandoned all inten- 
tion of occupying the house should it become 
necessary to do so. 1941 A.L.J. 284--=i 
1941 O.W.lSr. 707=1941 All. 281. A 
widow^m a joint Hindu family is a mem- 
ber of the * ^ undivided family ’ \ 19 N . L . J . 
241=1937 N. 4. Where a widow had, 
though she-remarried long ago, continued to 
live in the family house, she retains her 
status as a member of an ^undivided family’ 
qua the family house and as such is entitled 
xo purchase any share which might have 
been sold. 1939 A.L.J. 629=1939 AU. 
640 . Though the determininjg prinebile 
under the section is ownership rather than 
occupation, an owner, who is not in oeeuT>a- 
tion and who has no intention of occupying, 
is not entitled to the benefit of the section, 
merely because he is an owner. 38 Bom. 
Ij.R. 261=1936 B. 197. A Mahomedan 
daughter who has married and is living with 
her husband but not in the dwelling house 
which is the subject of partition is not en- 
titled to the benefit of S. 4 of the Act, as 
she is not a member of an undivided family 
with reference to the dwelling-house. 1936 
Bom, 197. The word ^transferred’ in the 
section includes also a Court auction-pui- 
chase. 1936 L. 291, The word ^transfer’ 
in 8. 4 is not confined only to a transfer 
by ijrivate agreement. It also means a 
transfer by operation of law. 8. 2 (d) of 
the Transfer of Property Act does not gov- 
ern the meaning of the word ‘transfer.’ 66 
O.L.J. 87=1938 Cal. 171. Order under 
8 . 4 when canv be passed — ^Powers of appel- 
late Court. 1926 C. 95. It is necessary 
for a Court, when a suit is instituted by a 
stranger to an undivided family for partition 
of a house to find first whether the house 
in question is a dwelling-house and belongs 
to an undivided family and further that, if 
a member of an undivided family who is a 
share-holder in that dwelling-house under- 
takes to buy his share, to value the ehaue 
the valuation to be decided in any manner 
that the Court should think fit. 123 T.C. 
336=1930 A. 509. Under S. 4, the question 
for consideration is whether the purchaser 
was a member of the undivided family to 
which the dwelling house belonged at the 
time of the sale. The fact that he was a 
member of the family to which the prooeiiiy 
•originally belonged is quite irrelevant. 45 0. 
W.N. 74=;1941 Cal. 311. The mere fact 
that the purchaser has obtained possession 
of the property is not sufficient to defeat the 
claim of a member of a family under S. 4 
of the Partition Act . Unless it can be shown 
that the purchaser’s possession was such 
that he could he regarded as having become 
a member of the family, no possession 
would serve to defeat the claim. 45 C.W. 


N. 74=1941 Cal. 311. On this section, 
see also 15 C.W.H. 555 (discretion of 
Court to refuse partition) ; 1 A.L.J. 474 
(power of Court to extend time) ; An appli- 
cation under S. 4 may be made at appellate 
stage or at any stage before the final decree, 
and can be entertained in second appeal. 
1940 P. 4. The word “Court” in S. 4 means 
not merely the trial Court, but also includes 
an appellate Court; an appellate Court has 
therefore power to act under the section 
though no such application has been made in 
the trial Court. 18 Pat.L.T. 866=1937 P. 
W.N. 902=1938 Pat. 13; 12 C.L.J. 525 
(application under the section may be made 
after preliminary decree). See also 10 C. 
L.J. 503; 5 C.W.N. 128; 24 M. 639; 32 B. 
103. The word “sues” may be applied indif- 
ferently either to the defendant or the plain- 
tiff, for the suit of one party or of the other 
must be allowed. The word signifies not 
only “to prosecute” but also “to defend” or to 
do something which the law requires for the 
better prosecution or defence of the cause. 
In view of the clear intention of the Act, 
where in the course of a suit by a member 
of a joint family, the defendant, a transferee 
from another member, applies to have a parti- 
tion under the Partition Act, he is correctly 
regarded as having “sued” for partition with- 
in the meaning of S. 4; and the plaintiffs 
(members) can therefore apply to buy his 
share. I.L.R. (1937) Nag. 73=19 N.L.J. 
241=1937 Nag. 4. If a co-sharer member 
of an undivided family sells his share in the 
family dwelling-house to a stranger and there- 
after another co-sharer also sells away his 
share to another stranger, the first co-sharer 
cannot, on subsequently repurchasing his share, 
make a claim under S. 4 of the Act when 
the transferee from the second co-sharer 
brings a suit for partition. 50 C.W.N. 450* 

Decree— Form of— Procedure. — In a case 
under S. 4 of the Partition Act, ordinarily 
the purchaser should be asked to deposit in 
Court the purchase money by a time fixed by 
the Court, the time to be fixed and extended 
at the discretion of the Court. If the pur- 
chaser deposits the said purchase money with- 
in the time allowed by the Court a decree 
should be passed in the suit in favour of the 
purchaser, declaring that all rights of the 
plamtiff or persons claiming partition in the 
property in suit have been transferred by a 
Court sale in favour of the defendant on 
payment of the said sale price and plaitnifFs 
claim for partition is dismissed. If necessary 
a sale certificate may also be issued to the 
purchaser. In case the defendant or the pur- 
chaser makes default in payment of purchase 
money, a decree for partition should be made 
in favour of plaintiff and the partition pro- 
ceeded with. 1941 A.L.J. 284=1941 O.W, 
N. 707=1941 All. 281. 

Preliminary decree— -Form and contents, 
— ^A preliminary decree in a partition suit 
must contain the following clauses: — (1) De-^ 
claration of properties belonging to the estate; 
(2) Declaration of shares of the parties; (3) 
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5 . In any suit for partition a request for sale may be made or an under- 
n .... taking, or application for leave, to buy may be given 

under'^Ssabili^ ° parties gj. made on behalf of any parly under disability by 

any person authorized to act on behalf of such party 
in such suit, but the Court shall not be bound to comply with any such request, 
undertaking or application, unless it is of opinion that the sale or purchase will 
be for the benefit of the party under such disability. 


6. ( 1 ) Every sale under section 2 shall be subject to a reserved bidding, 

Reserved and bidding shall be fixed by the 

bidding by shareholders. Court in such manner as it may think fit and may be 

varied from time to time. 


( 2 ) On any such sale any of the shareholders shall be at liberty to bid 
at the sale on such terms as to non-pa)mient of deposit or as to setting off or ac- 
counting for the purchase-money or any part thereof, instead of paying the 
same, as to the Court may seem reasonable. 

( 3 ) If two or more personsi of whom one is a shareholder in the property, 
respectively advance the same sum at any bidding at such sale, such bidding shall 
be deemed to be bidding of the shareholder. 


Order for partition, division and allotment; 
(4) Appointment of Commissioner for the 
purpose of partition setting out the conditions, 
powers and duties; (5) Receiver, if appomt- 
ed; (6) Special Referee to take accounts; 

(7) Costs prior and subsequent to prelimi- 
nary decree, and a provision for the ascer- 
tainment of costs before the filing of the re- 
turn at the instance of the Commissioner; 

(8) Provisions relating to conveyances and 
documents of title, etc.; (9) Liberty to ap- 
ply including liberty to bring on the matter 
for further directions in the Partition List 
at the instance of the commissioner or at the 
instance of any party with the Commissio- 
ner’s consent or with the sanction of the 
special officer. I.L.R. (1941) 2 Cal. 410= 
1942 C. 300. The plea of a right to buy 
under S. 4 the share of a dwelling house 
transferred being one of law can be raised 
for the first time in appeal or revision. 209 
I.C. 557=1943 Pesh. 79. 

Commissioner's accounts — Method of 
PREPARATION. — ^The Commissioner of parti- 
tion has to prepare the following five accounts 
and annex them to his final return: (1) Pro- 
perty account: On the credit side should be 
the receipts and on the debit side the 
amounts credited to the parties in respect of 
their shares. (2) Cash account: All receipts 
and disbursements should find place in such 
accoimt with the respective references to the 
other accounts, for instance, payment to the 
pool account. (3) The ledger account should 
show on the credit side the share of the sale- 
proceeds with which each party is credited, on 
the debit side the amounts paid to the parties 
or on their account. On the debit side also 
should be debited the share of the pooled 
costs payable by each party. (4) Costs ad- 
justment account: On one side the costs of 
the partition which have to be dealt with by 
the Commissioner. First, costs of the Com- 


missioner. Then the ascertained party and 
party costs of each party. On the other side 
of the account, the liability of the parties for 
the aggregate of the said costs. (S) The 
costs pool accoimt is designed mainly to meet 
the difficulties of advances to the parties and 
to the parties’ solicitors. On one side should 
appear the amounts payable by the parties in 
respect of pooled costs. On the other side 
must be brought in all advances to the solici- 
tors in respect of such costs. Also on this 
side must appear the^ actual amounts payable 
and paid to the solicitors before the final re- 
turn is filed. I.L.R. (1941) 2 Cal. 410= 
1942 C. 300. 

Receiver’s accounts — Method of prepa- 
ration. — Receivers in partition suits should 
prepare a classified statement of account from 
which the Commissioner can at once enter up 
his accounts:— (1) Property account; (2) 
Cash accounts; (3) Parties’ ledger accounts; 
(4) Costs adjustment account; and (5) Pool 
account. Receiver’s costs must be taxed or 
assessed, and included in the above account. 
I.L.R. (1941) 2 Cal. 410. 

Sec. 6. — Where the property is incapable 
of partition, the Court should direct the sale 
to be held among the parties and the property 
should be given to the party who offers the 
highest price above the valuation of the 
Court. 52 C. L. J. 68=1930 C. 616. It 
is incumbent upon the Court, whether it is 
rnoved in that behalf or not, to fix a reserved 
bidding under S. 6, and the non-observance 
of such a statutory provision which results 
m the realization of an inadequate price is a 
sufficient ground, where minors are concerned, 
to refuse to confirm the sale. 142 I.C. 461= 
1933 Sind 40. A sale under S. 6 must be 
public and the right to bid cannot be limited 
to the co-sharers as in the case of a sale un- 
der S. 3 (2) of the Act. 1946 M. 299= 
(1946) 1 M.L.J. 107. 
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7. Save as hereinbefore provided, when any 
Procedure to be followed property is directed to be sold imder this Act, the 
in case of sales. following procedure shall, as far as practicable, be 

adopted, namely: 

{a) if the property be sold under a decree or order of the High Court of 
Calcutta, Madras or Bombay in the exercise of its original jurisdiction, 
the procedure of such Court in its original civil jurisdiction for the sale of pro- 
perty by the Registrar ; 

(J) if the property be sold under a decree or order of any other Courts 
such procedure as the High Court may from time to time by rules prescribe in 
this behalf, and until such rules are made, the procedure prescribed in the Code 
of Civil Procedure in respect of sales in execution of decrees. 


8. Any order for sale made by the Court under 
Orders for sale to be section 2, 3 or 4 shall be deemed to be a decree with- 
deemed decrees. in the meaning of section 2 of the Code of Civil 

Procedure, 


9. In any suit for partition the Court may, if it 
Saving of power to order shall think fit, make a decree for a partition of part 
sde parth q£ property to which the suit relates and a sale 

of the remainder under this Act. 


Application of Act to , ,^Pply to suits instituted be- 

pending suits. commencement thereof, in which no scheme 

for the partition of the property has been finally 

approved by the Court. 


LEG. REF. 

1 Words ‘or of the Court of the Recorder 
of Rangoon’ omitted by A,0., 1937. 


Sec. 7: Objections to sale — Order on — 
Appeal. — ^As defendants are entitled to pr^ 
fer objections to a sale held under the provi- 
sions of S. 7 just as in execution proceed- 
ings, an appeal lies against the decision on 
such objections. 30 Punj.L.R. 604=118 I. 
C, 530=1929 L. 245. The Partition Act 
provides for the case of a deadlock where 
certain parties do not agree. It does not 
however prevent the parties from bringing to 
sale the property bj'' consent even in a suit 
for partition under the Act. Where there- 
fore in a partition suit, a consent decree is 
passed by which the parties agree to a sale 
of certain property by the Commissioner at 
his discretion, the sale held under such decree 
is not a sale under the Partition Act and 
therefore the Commissioner is not bound to 
follow the rules of the Calcutta High Court 
in Chap. 27 of the Rules and Orders of that 
Court framed under that Act. 172 I.C. 482= 
1937 Cal. 384. In a partition suit under the 
Act, the parties arrived at a compromise and 
a consent decree was passed and the parties 
agreed that the property in question should be 
sold by the Commissioner for that purj^se. 
On this the Court directed the Commissioner 


to fix a reserve, while holding the sale. Held 
that the mere fact that the Commissioner was 
directed to fix a reserve did not mean that 
he was bound to sell above the reserve and 
that failing that he was bound to get the 
directions of the Court. It might have been 
better to do so but it w^as not a failure to 
carrj' out the terms of any order. 172 I.C. 
482=1937 Cal. 384. 

Sec. 8. — ^W^here the trial Court allows a 
sale, but the appellate Court refuses to pass 
an order for sale reversing the trial Court’s 
order, the appellate order is a decree and is 
appealable, if the requirements of a second 
appeal under S. 100, C. P. Code, are ful- 
filled. 49 C.L.J. 136=1929 C. 269. An 
order passed on an application made under 
S. 4 is a decree by reason of the provisions 
of S. 8 and is therefore appealable. I.L.R. 
(1937) N. 73=19 N.L.J. 241=1937 N. 4. 
An order rejecting an application for sale 
under S . 4 is not a “decree” and is, therefore, 
not appealable as such. The correctness of 
that order can, therefore, be questioned in an 
appeal filed against the final decree. 45 C. 
W.N, 74=^1941 C. 311. 

Sec. 9 . — See notes under S. 2. 

Sec. 10. — S. 10 is applicable where a 
preliminary decree has been made but a final 
partition has not been effected. 17 I.C. 284 
=1912 M.W.N. 943. 
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THE INDIAN PARTNERSHIP ACT (IX OF 1932). 

[m April, 1932. 

An Act to define and amend the law relating to partnership. 

Whereas it is expedient to define and amend the law relating to partner- 
ship; It is hereby enacted as follows: — 

CHAPTER I. 

Preliminary. 


Short title, extent and (1) This Act may be called The Indian 

commencement. PARTNERSHIP Act, 1932. 

(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sonthal Parganas. 

(3) It shall come into force on the 1st day of October, 1932, except 
section 69, which shall come into force on the 1st day of October, 1933. 

Definitions. this Act, unless there is anything repug- 

nant in the subject or context, — 

(o) an “act of a finn” means any act or omission by all the partners, or 
by any partner or agent of the firm which gives rise to a right enforceable by 
or agmnst the firm ; 

(&) “business” includes every trade, occupation and profession; 

(c) “prescribed" means prescribed by rules made under this Aci; 

third party used in relation to a firm or to a partner therein means 
person who is not a partner in the firm; and 

T and defined in the 

Indian Contract Act, 187Z, shall have the meaning assigned to them in that Act.” 


Application of provisions 
of Act IX of 1872. 


3. The unrepealed provisions of the Indian 
Contract Act, ^ 1872, save in so far as they are 
inconsistent with the express provisions of this Act, 
shall continue to apply to firms. 


Sec. 1 (3) — Sec. 1 (3) of the Act enacts 
that S. 69 of the Act shall not come into 
force before the 1st October, 1933. This was 
intended to give time to unregistered firms 
to get themselves registered in order to en- 
able them to bring suits. 15 Pat. 810=17 
Pat.L.T. 713=1937 Pat. 16. The meaning of 
the provision that "the Act shall come into 
force on 1st October, 1932, except S. 69 
which shall come into force on 1st October, 

107 ?’ ^ October, 

1933, S. 69 will become operative and a 
firm which is not registered and which sues 
to ^wrce a right arising from a contract 
be non-suited. 161 I.C. 741=1936 
Cal, 133, 

Sec 2 (b), 4 and 69.-S. 2, Cl. (6) read 


with S. 4 is intended to mean a continued 
participation of two or more persons in a 
trade, oc^pation or profession with the in- 
rention of sharing profits accruing from it. 

• ^ 0^0 undertaking mentioned 

m c). 5 of the Act presumes the existence of 
a partnership as defined in S 4 and therefore 
a forUon the existence of a business men- 
tioned in S. 2, Cl. (h). A solitary trans- 
acts in which two persons have jointly 
lent money to another would not make those 
persons partners in a firm and hence regis- 
tration is not necessary under S. -69 of the 
51—1941 Pesh. 6. See also 
1938 Nag. 550=1938 N.L.T. 403* 1940 Nas- 

S0;.1946^.A!°23(gl!L!f:: 
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Definition o£ 
ship/' 


^‘partner- 


CHAPTER II. 

The Nature of Partnership. 

4. '‘Partnership*’ is the relation between persons 
who have agreed to share the profits of a business 
carried on by all or any of them acting for all. 


Sec. 4: Elements of “Partnership” — 
“(1) There must be an agreement entered 
into by all the persons concerned. See 51 
A. 827=1929 A. 536=118 I.C. 145. See also 
18 I.C. 141 and S. 5, infra; (2) the agree- 
ment must be to share the profits of a busi- 
ness; and (3) the business must be carried 
on by all or any of the persons concerned, 
acting for all. All these elements must be 
presented before a group of associates can 
be held to be partners. These three elements 
may appear to overlap, but they are neverthe- 
less distinct. The first element relates to the 
voluntary contractual nature of partnership; 
the second gives the motive which leads to 
the formation of firms, i e., the acquisition of 
gain; and the third shows that the persons 
of the group who conduct the business do so 
as agents for all the persons in the group, 
and are therefore liable to account to all.” 
Under the law as it stood before this Act a 
firm as such had no existence in law. The 
law regarded only the individual partners. 
This Act has to some extent recognised that 
the firm is some sort of legal entity apart 
from its partners. 1938 C. 377=62 C. 510=39 
CW.N. 606 . also 1937 O.W.N. 344= 
1937 Oudh 438; 20 Pat.L.T. 825=1939 Pat. 
323; 1937 Nag. 68=19 N.L.J. 306; 1936 
Cal. 133. What is essential to constitute 
partnership is the actual existence of a busi- 
ness carried on by partners. Hence so long 
as the business, the profits of which the 
partners agree to share does not exist there 
can be no partnership. Persons who are 
working together to form a company are not 
partners and the relations inter se of those 
persons are governed not by the law of part- 
nership but by the general law of contract. 
21 Luck. 295=1946 O. 68=1945 A.L.W. 
*{C.C.) 371. Partnership rests on agree- 
ment and so long as the agreement 
contemplates an outgoing and an incom- 
ing on the joint account in respect of a busi- 
ness, the partnership is complete and all 
subsequent rights and liabilities are governed 
by laws which relate to partnership. It is 
not the subsequent happenings which deter- 
mine the question but the initial agreement. 
If S. 4 has effected a change it has been in 
the direction of widening the definition of 
partnership and not of narrowing it. The 
change in the definition of partnership has 
not affected the efficacy of illustrations (a) 
and (b) to S. 239 of the Contract Act, now 
repealed. 1940 N.L.J. 50=1940 Nag. 211. 
The mere circumstance that a person is to 
share profits only and not losses does not by 
itself militate against the presumption of 
partnership. I.L.R. 1937 306=39 P.L.R. 
998=1937 Lah. 338 (F.B.). The question 
whether a transaction amounts to a partner- 
ship or not must be decided on the terms of 


the agreement itself and all the relevant facts. 
The right to participate in the profits of a 
business is no doubt a strong test of a part- 
nership, but whether that relation does or 
does not exist must depend on the real inten- 
tion and contract of the parties. The true 
test is whether such a participation in profits 
constitutes the relationship of principal and 
agent between the person taking the profits 
and those actually carrying on the business. 

A mere statement that the parties are to be 
partners will not necessarily constitute them 
partners in law. The mere description of a 
person as a “sleeping partner” would not 
make him a partner in law. 47 Bom.L.R. 
808. There may be a partnership in a single 
transaction, and sharing profits and contri- 
buting to losses are indications of a partner- 
ship, but by themselves are not enough to 
constitute a partnership. One essential ele- 
ment of a partnership is that there should be 
agency. The words “acting for all” in S. 4 
were inserted to emphasise that partners are 
agents and not merely principals. LL.R. 
(1939) Bom. 616=41 Bom.L.R. 899=1939 
Bom. 410. The mere fact that a committee 
is not a registered body and has no indepen- 
dent existence in law, cannot make the ser- 
vants of the conunittee personally liable. 
Although the association as such cannot be 
sued, its members will be jointly liable. 1933 
L. 93. Whether the relation of partners 
exist between two or more persons is a ques- 
tion of fact depending upon the real inten- 
tion and contract of the parties ascertained 
from the contents of the written instruments 
(if any), and from their conduct. 28 C.W. 
N. 34=1924 C. 424. The use of the word 
“partner” or “partnership” in the agreement 
does not necessarily show that there is a 
partnership. 65 I.C. 368=1922 N. 67. See 
also 51 B. 342=1927 B. 187; nor does the 
omission of the word necessarily mean its 
absence. 51 B. 342; 28 C.W.N, 34=1924 
C. 424. The law regards the body and sub- 
stance of the agreement and its real charac- 
ter. (1932 S. 218, Ref.) The question whe- 
ther certain persons are partners in the legal 
sense depends on the legal relation proved 
to exist between the partners. 139 I.C. 860 
=1932 S . 78. Where one firm enters into an 
agreement of partnership with another, what 
happens in law and in fact, is that the indi- 
vidual partners of the one firm join with the 
individual partners in the other firm, the re- 
sult being that all the individual partners of 
the two firms become partners individually in 
the new firm. 1938 C. 377=62 C. 510=39 
C.W.N. 606. See also 1936 Lah. 514. In 
law a firm hs^s no existence independently of 
its partners, and if there are two firms con- 
sisting of exactly the same partners, the real 
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Persons who have entered into partnership with one another are called 


‘"partner,” “iirm” and 
firm name”. 


individually ''partners” and collectively ''a firm”, and 
the name under which their business is carried on is 


called the "firm name.” 


position in law is that there is only one firm. 
It may carry on separate businessses and 
carry on those businesses in different names, 
but in fact there is only one firm in law. 
(1942) I.T.R. 272. 

Illustrative Cases. — ^Where husband took 


his wife in partnership and fixed her share, 
but reserved power to take more partners or 
determine her share, held^ there was a part- 
nership. 25 Bom.L.R. 1225=1924 B, 182. 
If parties to a contract agree to become part- 
ners they need not say that they agree to 
combine property, labour or skill, this may 
be implied. That one of them plays a domi- 
nant part is not inconsistent with partner- 
ship. 25 Bom.L.R. 1225=1924 B. 182=77 
I.C. 699. 

Contracts amounting to Partneship. — 
An agreement of partnership need not be ex- 
press. It can arise out of a mutual under- 
standing evidenced by a consistent course of 
conduct, and by the express admission of the 
parties concerned, 177 I.C. 831=1938 Nag. 
324. Where four creditors of a debtor agree 
to sue the debtor for their individual debts. 


to share costs and to divide the profits of all 
the suits, the transaction is of the nature of 
a partnership in the four suits. A suit be- 
tween the creditors must be brought as a suit 
between partners for accounts. 9 B.H.C.R. 
418. Where in a partnership of four per- 
sons, three were to contribute capital, the 
other person who had a share in the profits 
for contributing labour is also a partner. 
1928 A. 549=111 I.C. 686. To constitute a 
contract of cultivating partnership as distin- 
guished from a contract of tenancy, it is 
enough that the person providing the land 
furnishes a portion of the working capital, 
as a part of the transaction by 'which he 
provides the land and not as a loan. Such 
person need not actually take part in tilling 
it. 10 C.P.L.R, 29. Where there is an agree- 
ment between two persons for the joint 
acquisition of a business and for the sharing 
of its profits in proportion to the contribu- 
tions of each and' the partnership is regis- 
tered under the Partnership Act, there is a 
valid partnership and it is not affected either 
by the fact that the sale-deed refers to the 
partners individually and not as partners or 
that one of them had not paid his contribu- 
tion at all. 1942 O.W.N. 269=1942 O. 327 


=18 Luck. 327. 

Partnership to work Mines.-j-A contract 
to work certain mines on condition that the 
plamcdff was to receive a sum of money as a 
howtfs down and also a certain amount as rent 
and tiat the profits and losses were to be 
divid^ 'in the proportion of one-fourth to 
plaintiff and three^fourths to defendant, is a 
contract of partnership; and the payment of 
money, whidi went by the name of rent, was 


in the nature of a fixed sum to be received 
b:y the plaintiff in consideration of the land 
which represented his portion of the capital. 
9 W.R. 499. also 28 C.W.N. 34=1924 
C. 424. Where there is an agreement be- 
tween two persons for the joint acquisition of 
a business and for the sharing of its profits 
in proportion to the contributions of each and 
the partnership is registered under the 
Partnership Act, there is a valid partnership 
and it is not affected either by the fact that 
the sale-deed refers to the partners individu- 
ally and not as partners or that one of them 
had not paid his contribution at all. 1942 O. 
W.N. 269=1942 O. 327=18 Luck. 92. A 
clerk or gumastha sharing in profits and 
losses may be a partner. 155 P.L.R. 1917=44 
I.C. 283. also 1922 N. 67=65 I.C. 
368; 28 C.W.N. 34=1924 C. 424. 

Partnership with Excise Licensee.— I t 
is not unlawful for an excise licensee to 
admit an unlicensed person into partnership. 
14 C.P.L.R. 67 (dissenting from 11 C.P.L. 
R. 62). There is nothing illegal in persons 
combining to bid for and take a licence to 
conduct a toddy shop in their joint names. 
1928 M. 1197=114 I.C. 655. So also, where 
one of the terms of a licence granted tmder 
the Excise Act was that the licence was non- 
transfer able, ^ an agreement, by which the 
licensee admitted certain persons to a share 
in the profits of the business carried on, 
under the licence, in consideration of their 
assisting him in the liquor sales, cannot ren- 
der the partnership invalid, as the agreement 
cannot amount to a transfer of the licence. 
114 P.R. 1906. S’ep also 1937 Nag. 250; 
1936 M. 557=70 M.L.J. 691. 

Contract not amounting to Partner- 
ship.— An agreement to share the trees cut in 
a forest does not create a partnership. S'L.* 
310=1927 L. 333=100 I.C. 846. Where 
there is no combination of property, labour 
or skill, and the labour or skill or property 
were all on the side of the defendant, the 
plaintiff simply supplying the defendant with 
certain sums of money, the agreement be- 
tween the parties is not a partnership. 4 A. 
74 (80). Creditors jointly advancing money 
do not become parliiers, even though they 
po^ess a right to share the profits. 1922 N. 
67=65 I.C. 368. But persons making an 
agreement to carry on a money-lending 
business and share the profits therefrom, are 
partners and constitute a firm under S. 4. 
I.L.R. (1937) N 358=1937 N. 134. Marri'- 
age not a partnership as defined under the 
Act and property acquired during marriage 
under the Mahomedan Law cannot be regard- 
property. U.B.R. [Decem- 
ber, 1901 (Mahomedan Law.)] Where the 
substantial pwr^se of an association is not tp 
carry on a business for gam (as for instafice 
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in the case of subscribers to the General 
Family Pension Fund) the fact that gam 
may accrue incidentally, or may arise from 
merely subsidiary provisions, does not make 
registration necessary. 17 C. 786 (803). A 
firm is not a ‘person’ so as to be a member 
of a partnership concern, 54 A. 846=1933 A. 
72=1932 A.L J. 999. also 1932 C. 768. 
Before a minor can be admitted to benefits 
of partnership under S. 30 of this Act, there 
must be at least two adult partners who are 
capable of contracting. 164 I.C. 806=1936 M. 
707=71 M.L.J. 373. Under the Mahomedan 
Law wakf property being vested, in the 
Almighty, there can be no partnership in law 
with a wakf. 41 C.W.N. 629. A person 
cannot be at one and the same time a partner 
in his individual capacity and also in his re- 
presentative capacity. 41 C.W.N. 629= 
I.L.R. (1937) 2 Cal. 160. 

Partnership and trade union. — ^When 
several businessmen form a combination for 
the purpose of enriching themselves by pre- 
venting the cutting of prices and make rules, 
and provision for the payment into a com- 
mon pool and a sharing out of it, for arbit- 
ration in case of disputes, etc., held, that it 
■was simply a case of a combination of vari- 
ous businesses inter se to benefit the members 
and not a case of a partnership and that it fell 
within the definition of Trade Union. I.L. 
R. (1941) Nag. 702=1940 N.L.J. 239=1940 


Nag. 228. 

Essentials of Partnership.— In dealing 
with the subject of partnership too much at- 
tention cannot be paid to the consideration 
of the question: — ^What is a partnership and 
who is a partner? For it is a question of no 
mere academic interest, because it the rela- 
tion of private partnership exists, then what- 
ever may be the arrangements between the 
partners inter se as to how the losses aro to 
be borne, each partner will, as between him- 
self and the creditors of the firm, be liable 
to the last farthing of his fortune, see ol 
B. 342=1927 B. 187, The foundation of this 
rule is “that each individual partner consti- 
tutes the others his agents for the purpose of 
entering into all contracts for him within the 
scope S the partnership concern, and conse- 
quently is liable to the performance of such 
contracts in the same manner as if entered 
into personally by himself.” (See 163 P.L. 
R, 1911=10 I.C. 250.) Therefore, if once 
the relation of partners is established be- 
tween one who actively carries on a busings 
and another who passively participates in the 
profits, the latter will become equally liable 
with the former for the debts and liabilities 
of the firm. Although two persons may hold 
themselves out as partners and be liable to 
third parties accordingly, it does not foll<^ 
that they would be partners inter se. 51 B. 
342=29 Bom.L.R. 207=1927 B. 187. The 
right to control the partnership property and 
to receives profits and the liability to share 
in losses are elements which help one m 
finding whether a partnership exists. 27 B. 
157 (161). An agreement express or impli- 


C.C.M. — ^505 


ed, IS necessary for the creation of a partner- 
ship. 51 A. 827=1929 A. 536. An agree- 
ment to share losses is not a necessary ingre- 
dient. 51 A. 827. Sec also 18 L. 306=168 
I.C. 549=1937 L. 338. Before there can be 
a partnership in respect of a single trans- 
action, there must be present the other requi- 
sites of a partnership. Under S. 4, there 
must be a ‘business,* an agreement to ‘ihare its 
'profits, and the carrying on of it b> all or any 
one acting on behalf of all. A mere isolated 
act of monej -lending on joint security cati- 
not be regarded as constituting business 
within the meaning of that definition. 1938 
N.L.J. 403=1938 Nag. 550. See also 1940 
All. 230; 1940 N.L.J. 50=1940 Nag. 221. 

A single transaction or venture does not 
amount to ‘business’ as mentioned in S. 4 and 
hence S. 69 does not apply to such a trans- 
action. I.L.R. (1940) All. 256=1940 All. 
230. Where certain persons refer to them- 
selves as a firm, it must be presumed even in 
absence of evidence, that they are parties 
who have entered into partnership with one 
another and are a partnership firm. 161 I.C. 
741=1936 C. 133. Once it is established 
beyond doubt that a person is sharing in 
profits and losses in a fixed proportion in a 
firm, there arises a strong presumption in 
favour of his being a partner, and it lies on 
him to explain or get rid of that presump- 
tion. When it is further shown that he has 
acted as manager of the firm and has a 
powerful voice in its affairs, there is no doubt 
of his being a partner. 153 I.C. 969=1935 
L. 209. Although a right to participate in 
the profits of trade is a strong test of part- 
nership, and there may be cases where from 
such participation alone, it may, as a pre- 
sumption, not of law, but of fact, be inferred, 
^et whether that relation does or does not 
exist must depend on the real intention and 
contract of the parties. To constitute a. 
partnership, the parties must have agreed to 
carry on business and to share profits in some 
wav in common. 18 W.R. 384 (387) =10 
B.L.R. 312 (P.C.), followed in 6 C.W.N. 
429 and 10 C.W.N, 313; 51 M. 308=1928 M. 
890=55 M.L.J. 12. But wherever the agree- 
ment between parties creates a relation, 
which is, in substance, a partnership, no mere 
words or declarations to the contrary will 
prevent, as regards third persons, the conse- 
quences flowing from the real contract. 18 
W.R. 384 (P.C.). Participation in profits 
is not always conclusive evidence of a part- 
nership. It is however a very cogent evi- 
dence, and if it stands alone, may be conclu- 
sive evidence. But the fact of participation 
in profits must be considered in the light of 
other circumstances. 51 M. 308=55 M.L.J. 
12. See also 1939 Pat. 323. On the death of 
a Mahomedan who to the sole proprietor of a 
business, his heirs inherit the business as ten- 
ants in common, but do not automatically be- 
come partners. But if they continue to carry 
on the busines and to share the profits, the 
necessary inference must be that they had 
entered into an implied, if not express, agree- 
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Partnership not created 5. The relation of partnership arises from con- 

by status. tract and not from status; 


ment to become partners of the new firm. 
The relationship of partners existing between 
the parties is confined to the stock-m-trade, 
outstandings and cash, etc., belonging to the 
firm, and cannot be extended to the immovable 
properties acquired w ith the income of the firm 
but not in the name^ of the firm, when such 
properties have nothing to do with the busi- 
ness of the firm which is a trading partly- 
ship carrying on a furniture business. The 
relationship between the parties in regard to 
these immovable properties is that co- 
tenants. 1937 O. 438=13. Luck. 219. Hinciu 
joint family a partner with strangers—buit 
by a co-parcener for his share on the basis 
of dissolution before suit— -Denial of dissmu- 
tion— Maintainability of suit— Procedure. See 
1938 Mad. 388=(1938) 1 M.L.J. 106. The 
onus is on the party who alleges a change m 
the firm to establish it. 32 S.L.R. /o5 
(1938) 2 MXJ. 966 (P-C;)* 

Secs 4 and 6. — See 1940 Pat. 116. ^ 

Sec. 5 : Principle of the Section.— Our 
law has always treated the partnership rela- 
tion as founded on voluntary contract It 
does not surprise parties into a partnership 
against their will, although it does not re- 
quire an express agreement between them. 
51 A. 827 ; nor is it bound by their statements 
of intention in associating themselves to- 
gether for business transactions. ^ It will 
regard their conduct rather than their langu- 
age in determining whether their voluntary 
association in a business 
to a partnership or not.” See 51 B. o4^ 
1927 B. 187; 51 A. 827=1929 A. 536. To 
determine whether a particular contract con- 
stitutes a partnership between the parties 
thereto, its controlling purpose is to ascer- 
tain their intention as disclosed by the entme 
transaction. 28 C,W.N. 34=1924 C. 424. 
But the intention is the legal intention 
deducible from the acts of the parties. 51 
B 342. If the entire agreement between the 
parties has been committed to writing, every 
clause is to be considered and effect given to 
each, if possible. If the agreement is partly 
in writing, partly oral, and partly evidenced 
only by conduct then all the steps taken by 
the parties in connection with the enterprise 
are to be considered. 51 B. 342. Hence, the 
general rule always is that a person can be- 
come partner only by his own consent and 
that of the other members. Hence a minor’s 
incapacity to become a partner by his own 
consent. 118 I.C. 141. See also 26 C. 349 
(354) ; 25 A. 378 (384) ; S. 30, infra. 
Minor cannot become a partner by contract. 
49 C 560=43 M.L.J. 41=1922 P.C. 237=49 
I.A. 108 (P.C.) See also 142 I.C. 203=34 
P.L.R. 346; 10 Mys.L.J. 316. The agree- 
ment or consent to form a partnership may 
be express or implied but is necessary for the 
cr€:ation of a partnership. One member of 
i joint HMu farmly entering into partner- 
ship does not make the others liable in the 


absence of proof of agency or consensus. 51 

A. 827=1929 A. 536. See also 56 C.LJ. 
440. A manager of a joint Hindu family^ 
who enters into a partnership business with 
a stranger, cannot by such act, ipso facto 
make the other members of the family part- 
ners in the business so as to clothe them with 
all the rights and obligations of a partner as 
defined by this Act. In such a case the 
family as a until does not become a partner, 
but only such of its members as in fact enter 
into a contractual relation with the stranger. 
38 C.W.N. 1186=1934 P.C. 192=67 M.L. 
J. 366 (P.C.). See also 1927 S. 247=107 

I. C. 221; 34 P.L.R. 166=1933 L. 68. But 
see also 19 A.L.J. 525=63 I.C. 548. A 
joint Hindu family cannot be a partnership 
of itself; nor can two joint families be 
brought into relation with one another by an 
agreement to be a partnership. But there 
can be a partnership between the managing 
member of one joint family, and the manager 
of another family, the partnership being be- 
tween the two persons and not between the 
families. 39 C.W.N. 357. A Hindu joint 
family which carries on a trade or business 
is not a partnership under S. 4 of the Part- 
nership Act. 39 C.W.N. 275. As to the 
position of an ancestral trading firm, see 61 
C. 975=38 CW.N. 914=1934 C. 810; 5 B. 
38; 25 A. 378 ; 9 Bom.L.R. 287; 9 B. 311; 
5 C. 792; I.C. 470; 6 C. 815; 7 B. 217; 23 

B. 144; 9 Bom.L.R. 274; I.L.R. (1938) 
1 Cal.^ 369=1939 Cal. 92. The assumption 
that a joint Hindu family firm can come into 
existence, only if the business has descended 
from father to son, is obviously wrong. 
There is no provision of law which prohibits 
the members of a Hindu coparcenary to start 
family business out of joint funds at any 
time, after the death of their father or other 
ancestor. Such a firm is exempt from regis- 
tration under S. 5 of the Act. 40 P.L.R. 
456=1938 Lah. 563. See also 1936 A. M.L. 

J . 130. Where a stranger is associated with 
the members of a joint Hindu family in a 
business whose capital is derived from the 
property of the joint family and the stranger, 
the rights and liabilities are determined more 
by the Contract Act than by the Hindu Law. 
1933 A. 311. See also 65 C.L.J. 426. Where 
a stranger is associated with the joint family 
from the very beginning in the trade and 
another stranger is introduced into the part- 
nership at_ a time when the family consists 
only of minors, the new firm cannot be said 
to be an ancestral firm or its offshoot and the 
minors are not liable for the debts of the 
firm, unless they have been admitted to the 
benefits of the partnership. 1933 A. 311. 
Cutchi Memons are only governed by the 
Hindu Law as regards succession and inheri- 
tance, and the Hindu Law cannot be applied 
to their property. A Cutchi Memon family 
carrying on business does not fall under the 
latter part of S. 5 of the Partnership Act 
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and, in particular, the members of a Hindu undivided family carrying on 
a family business as such, or a Burmese Buddhist husband and wife carrying 
on business as such are not partners in such business. 

^6. In determining whether a group of persons is or is not a firm, or 
whether a person is or is not a partner in a firm. 
Mode of determining ex- regard shall be had to the real relation between 
istence o partners ip. parties, as shown by all relevant facts taken 

together. 

Explanation L — -The sharing of profits or of gross returns arising from 
property by persons holding a joint or common interest in that property does 
not of itself make such persons partners. 


LEG. REF. 


^C/. S. 2 of the English Partnership Act 
Consequently a suit by an unregistered 
partnership composed of the members of a 
Cutchi Memon family is not^ maintainable 
under S. 69 of the Partnership Act. 1937 
Mad. 666=(1937) 2 M.L.J. 221. Where 
a husband took his wife in partnership and 
fixed her share, but reserved to himself the 
power to take more partners, held there was 
a partnership. 25 Bom.L.R. 1225=1924 B. 
182=77 I.C. 699. The mere fact that a 
number of Indian Christians with ties of rela- 
tionship are living together in a house and 
have a common mess would not confer on 
such a group of persons the rights and obli- 
gations recognised by Hindu Law in respect 
of a joint Hindu family, nor can the family 
be treated as a partnership in the legal sense 
if some members thereof have been carrying 
on some trade. In the absence of an express 
or implied agency, a debt borrowed by the 
managers of the trade by executing a pro- 
missory note is not binding on the other 
members. 1934 M. 327=66 M.L.J. 671. 

Secs. 4, 5 and 6.— When more than one 
businessman associate together for the pur- 
pose of carrying on a business, it is legiti- 
mate to infer that they are not doing it for 
philanthropic purposes but intend to make a 
profit out of itj also that they all intend to 
share in the benefit of the proceeds. The 
person who actually conducts the businep 
acts on behalf of all his associates, that is 
to say, on behalf of all who are joint pro- 
prietors with him. He does not act for his 
own separate and exclusive benefit His in- 
tention is obviously to further the business 
as a whole for the benefit of all who own the 
concern. That is all that is necessary _ to 
constitute a partnership within the n^anmg 
of Ss. 4, 5 and 6 of the Act. 177 I.C. 831 
=1938 N. 324. Partnership— Test to deter- 
mine— Agreement reciting that one party ap- 
pointed another to carry on business— Power 
conferred on former to dismiss latter for 
mismanagement — ^Provision for sharing of 
profits and losses does not constitute partner- 
ship. See 20 Pat.L.T. 798—1940 P. 116. 
See also 1940 P. 683=19 P. 715. ^ 

Sec. 6.— Persons may be partners m the 
eye of law, though they state in the document 
that they should not be such; and though they 
represent themselves to be such and be liable 


to third parties, they may not be partners 
inter se, 51 B. 342=29 Bom.L.R. 107. 
also 1922 N. 67=65 I.C. 368; 56 C.L.J. 172 
=1933 C. 204. It is not necessary that all 
the partners should share the losses, and they 
may agree to draw a salary instead of a share 
in profits. 51 B. 342=1927 B. 187. See also 
43 C 733=21 C.W.N. 632. Mere co-owner- 
ship of land does not make the co-owners 
partners nor the mere receipt of their share 
of income. Where two of the co-owners not 
only shared the profits out of the land be- 
tween themselves, but jointly worked the 
land jointly engaged coolies and both took 
active part in raising the crops: Held, that 
they were partners. 1933 R. 120. A partner 
may after full disclosure buy partnership pro- 
perty for a fair price. 43 C. 733=21 C.W. 
N. 632=31 I.C 430. Persons filing suits and 
signing processes in the name of a firm do 
not necessarily become partners, for even 
salaried managers conduct proceedings in 
their own names describing themselves as 
managing proprietors. 1927 S. 247=107 I.C. 
221 . 

Expl. I. — ^A right to participate in profits 
is a strong but not conclusive test of partner- 
ship. The true lest is whether there is really 
a common business carried on by or on be- 
half of the alleged partner. 1925 N. 436=89 
I.C. 283. See S. 4, supra. ‘‘Partnership’* 
does not mean that the partners should 
necessarily divide the profits at any time. 
Each may leave his share in the business. 
The i*eal test is whether he has power to 
withdraw it. 1930 N. 6=121 I.C. 38. The 
question of partnership is a question of in- 
tention, which must be decided on a con- 
sideration of the conduct of the parties and 
of all the surrounding circumstances. Parti- 
cipation in profits, though not conclusive, is 
a cogent piece of evidence which must be 
given due weight in the light of other cir- 
cumstances. 13 Luck. 219=1937 O. 438. An 
arrangement to share in the profits does not 
necessarily show that the person who shares 
in such profits is a partner of the firm, but 
this fact will have to be considered along with 
the evidence relating to other characteristics 
of a partnership, such as sharing of losses, 
etc., in arriving at a conclusion whether the 
parties intended to carry on the business in 
partnership. 1925 M. 768=48 M.L.J. 518; 56 
C.LJ. 172=1933 C. 204. 
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Explanation IL — ^The receipt by a person of a share of the profits of a 
business, or of a payment contingent upon the earning of profits or varying with 
the profits earned by a business, does not of itself make him a partner with the 
persons carrying on the business ; 

and, in particular the receipt of such share or payment — 

(а) by a lender of money to persons engaged or about to engage in any 
business, 

(б) by a servant or agent as remuneration, 

(c) by the widow or child of a deceased partner, as annuity, or 

(d) by a previous owner or part owner of the business, as consideration 
for the sale of the goodwill or share thereof, 

does not of itself make the receiver a partner with the persons carrying on the 
business. 

7. Where no provision is made by contract between the parmers for the 
Partnership at will. duration of their paitoership, or for the determina- 

tion of their partnership, the partnership is “partner- 

ship at will. 


Expl. II (a) . — Even an agreement that the 
lender shall receive a share of the borrower’s 
profits in addition to the statutory rate of in- 
terest on the loan does not make them part- 
ners. See 52 M.L.J. 303=1927 M. 1096. 
Partnership is not created from the mere use 
of the word. If a person is merely to ad- 
vance money and be re-paid by a share in 
profits, or if a person, acting as servant, is 
to be paid by a share in the profits and is 
not to be liable for losses not occasioned by 
his neglect or default, no partnership is creat- 
ed. 1922 N. 67=65 I.C.'368. See also 136 
I.C. 396=1932 P.C. 63 (P.C.) U.B.R. 
Dec. 1903=47 Bom.L.R. 808. Contract, 
p. 10 (11), 1927 M, 1096=52 M.L.J. 303. 
Even the fact that the lender took an active 
interest in the business, is not inconsistent 
with his position as a lender. 10 CW.N. 
313. See also 4 A. 74 (80). Creditors 
jointly advancing money do not become 
partners^ even though they possess a right 
to share profits. 1922 N. 67=65 I.C. 368. 
Muthalalis in a Lubbai or Ejman partnership 
in^ Madras Presidency are not partners and 
will rank as other creditors when the firm 
becomes insolvent. Though participation in 
profits is^ a strong test of partnership and a 
presumption of fact to that effect arises, yet 
the test is not conclusive, 51 M. 308=55 M. 
L.J. 12=1928 M. 890. But one person can 
both be a partner and creditor; as creditor 
for^ amount advanced beyond the agreed 
capital, he is entitled to interest and to de- 
mand of the other partners their respective 
shares under S. 43 of the Contract Act. 1921 
N. 45=64 I.C. 183, 


Expl. II (6). — ^A gmnastha of a firm, wl 
IS paid by a share of the profits, accordir 
to the long understood practice in this com 
try is not a partner. 14 C. 791 (793). 5. 
aUo 54 M.L.J. 219=1927 M. 1053=106 I.C 
308. So also the fact that an assistant in 
firm of brokers received over and above h 
salary, a share in the profits, and that, wii 
the knowledge of the partners, he also occ; 


sionaily signed on delivery orders, which 
came from buyers in favour of the firm, that 
he occasionally signed, with his own signature, 
letters dealing with mere matters of detail, 
that he purported to make firm offers to 
buyers and sellers and initialled alterations 
on some contracts, does not constitute him a 
partner m that firm. 6 C.W.N. 429. But a 
gumastha sharing in profits and losses may 
become a partner. 155 P:L.R. 1917=44 
I.C. 283. A servant whose remuneration 
varies with the profits may be partner in a 
necessarily legally so. 

67 65 I.C. 368. Where in addition to his 
salary the person was to receive a certain 
percentage ‘as commission” on net profits, 
held, the said percentage was a share in pro- 
fits. 28 C.W.N. 34=1924 C. 424=81 I.C. 

Expl. II (c ). — Where the sole proprietor 
or a firm dies, his heirs only succeed to 
ms assets, and do not become partners, unless 
they apee expressly or impliedly to con- 
tinue the old firm. Such agreement can be 
interred from the continuance of the old 
business on the same lines and in the same 
manner p A.LJ. 961=1926 T 1« 
Property left by a deceased partner and used 

JL . “s a loan to 

the partnership. 37 B. 158=19 I.C. 406 

Partner.— Retiring 
absence of an agreement 
to the contrary, claim not only interest but, 
fu. K a share of the profits of 

^re the amount of his 

^000 »®®ets. 52 M. 672 

-1929 M. 496=56 M.L.J. 657. He is not 

a^orofitf "”til the share of 

me profits has been ascertained. It is not 

S'^ouhf be*® parJrsSS 

ZT 56 M L jr6S7 

neSwp ^ of the Part- 
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Particular partnership. 


8. A person may become a partner with another 
person in particular adventures or undertakings. 
CHAPTER HI. 

Relations of Partners to one another. 

9. Partners are bound to carry on the business of the firm to the greatest 

General duties of partners, common advantage, to be just and faithful to each 

other, and to render true accounts and full informa- 
tion of all things affecting the firm to any partner or his legal representative, 

p, ..... . 10. Ever^- partner shall indemnify the firm for 

loss ^caused hy i^ud^ caused to it by his fraud in the conduct of 

the business of the firm. 

11. (1) Subject to the provisions of this Act, the mutual rights and 

Determination of rights duties of the partners of a firm may be determined 
and duties of partners by by contract between the partners, and such contract 
contract between the part- may be express or may be implied by a course of 

dealing. 

Such contract may be varied by consent of all the partners and such 
consent may be express or may be implied by a course of dealing. 

(2) Notwithstanding anything contained in section 27 of the Indian 
* 4: • 4. Contract Act, 1872, such contracts ma}’ provide that 

of trade. ^ partner shall not carry on any business other than 

that of the firm while he is a partner. 

The conduct of the busi- 12. Subject to contract between the part- 


ness. 


ners — 


Sec, 8. — ^This section is new and is insert- 
ed to meet cases which are probably mudi 
more^ frequent in India than in England. The 
practice of establishing “particular partner- 
ship” is much favoured by Indian firms with 
numerous branches, and the practice should 
not be hampered by doubts regarding the ex- 
tent of the liabilities of the “particular 
partner.” {Statement of Objects and Re- 
asons., A partnership may be organized for 
the prosecution of a single adventure as well 
as for the conduct of a continuous business. 
See S. 17, infra. 

Sec. 9. — Cf, Contract Act, S. 257, and 
English Partnership Act, S. 28, 

Peinciple of the Section.— Parties, 
when treating for a contract of partnership, 
are bound to exercise the utmost good faitii 
towards each other. See 1930 M. 141=123 
I.C. 596. See also 11 A.L.J. 423=19 I.C. 
250. A contract of partnership is a contract 
noerrimae fidei and S. 9 of the Act, 'which 
materially reproduces S. 257 of the Contract 
Act, defines the relations between the part- 
ners. All the subsequent sections dealing 
with the relations of partners to one another 
are only amplifications and illustrations of 
the principles contained in S. 9. I.L.R. 
(1944) Kar. 21. See also 1941 Sind 73=194 
I.C. 380. A secret agreement between two 
partners to the prejudice of a third partner is 
unlawful and void. U.B.R. 1903, Jan. (Con- 
tract), pp. 4-5. So also surviving partners 
are treated as trustees for the benefit of the 
representatives of a deceased partner. 1 
Bom.H.C.R. App, 51 (62). See also 67 
I.C. 10=34 C.LJ. 405; 6 B. 528; 4S C. 


906. As to the effect of an acknowledgment 
by surviving partner on limitation, see 8 M. 
L.J. 261. (rood faith and utmost bona fides 
are required in dealings between working and 
sleeping partners when matters relat- 
ing to accounts are concerned, and when, 
as a result of the accounts produced by the 
working partners, they induce the other 
partners to execute in their favour a promis- 
sory note in respect of the amounts so found 
to be due to tlie working partners according 
to the accounts produced by them, (123 I.C. 
569=1930 M. 141) all the partners are 
deemed to have such knowledge and notice of 
of the acts of any of their partners relative 
to their business, as in discharge of their 
plain duty they might or ought to have obtain- 
ed. 27 S.L.R. 41=1933 S. 176. 

Sec. 11. — Cf. S. 252 and S. 27, Contract 
Act and S. 19, English Partnership Act, The 
opening words of S. 11 ‘subject to the provi- 
sions of this Acf mean that the relation of 
partners shall be governed by contract unless 
the contract that they enter into is one which 
is prohibited by any provision in the Act. 
S. 11 has deliberately been so worded by the 
Legislature as to make it clear that the rela- 
tionship of the partners shall be determined 
by the contract between them, subject of 
course to the provisions of the Act. I.L.R. 
(1939) All. 577=1939 A.L.J. 440=1939 All. 
548. 

Seec. 12. — Cf. Contract Act S. 253, sub- 
Ss. (3) to (5) ; S. 24. English Partnership 
At, 1890, As to power of partner to take part 
in partnership business, see 23 B. 144; 20 
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(a) every partner has a right to take part in the conduct of the business; 

(b) every partner is bound to attend diligently to his duties in the con- 
duct of the business ; 

(c) any difference arising as to ordinary matters connected with the 
business may be decided by a majority of the partners, and every partner shall 
have the right to express his opinion before the matter is decided, but no change 
may be made in the nature of the business without the consent of all the 
partners; and 

(d) every partner has a right to have access to and to inspect and copy 
any of the books of the firm. 

Mutual rights and liabili- 13. Subject to contract between the part- 

ties ners — 

(o) a partner is not entitled to receive remuneration for taking part in 
the conduct of the business; 

(6) the partners are entitled to share equally in the profits earned and 
shall contribute equally to the losses sustained by the firm; 

(c) where a partner is entitled to interest on the capital subscribed by 
him, such interest shall be payable only out of profits ; 

(d) a partner making, for the purposes of the business, any payment or 
advance beyond the amount of capital he has agreed to subscribe, is entitled to 


467; 19 B. 269 \ managing partner has 

power to borrow for the business of the 
partnership and acknowledge the debts. The 
other partners are bound by his acts and are 
responsible for the debts contracted by him. 
I.L.R. (1946) N. 301=1946 N.L.J. 215= 
1946 N. 266. 

Sec. 13. — Cf. Contract Act, S. 253 and 
S. 24, English Partnership Act. Cl. (/) is 
new and is intended to safeguard the firm’s 
interests against the torts of individual 
partners. 

Cl. (b) : Presumed Equality of Part- 
ner’s Shares. — ^The presumption is about 
the equality of the partner’s shares in profits 
and loss. The burden of proof is on the 
party who alleges a special agreement about 
the shares being unequal. 26 C. 281 (282). 
See also 40 P.R, 1908; 12 B.H.C. (A.C. 
J^) 165. As to the joint liability of part- 
ners to share loss, see 24 B. 77; 40 P.R. 1908. 
S. 13 (&) will come into operation only when 
there is no agreement between the partners. 
46 L.W. 520=1938 Mad.^ 5=(1937) 2 M. 
L.J. 760. The right to interest on capital 
contributed by one of the partners, even when 
there is a stipulation for payment of such 
interest, ordinarily ceases at the date of the 
dissolution, and in the taking of accounts be- 
tween the parties, no interest under this head 
should be allowed after the date of dissolu- 
tion. Interest on capital is payable only out 
of profits under S. 13 (&) except where 
there is an express contract providing for 
payment of interest regardless of profits. 51 
L.W. 108=1940 M.W.N. 29=1940 Mad. 
505. On dissolution, a capitalist partner has 
no higher rights than the other partners. 
1926 S. 49=89 I.C. 577. He cannot compel 
working partners to sell their rights to him. 
1926 S. 49. Under this section the share of 
^ch partner in the partnership property is 
the value of his original contribution, and 


partners must contribute equally to losses sus- 
tained by the partnership. In the absence of 
a contract to the contrary, the share of loss 
or profit is ascertained by dividing the total 
loss or p'rofit by the number of partners. The 
rule laid down is, that, if the assets of the 
partnership will not suffice to pay the amount 
of capital to be credited to each partner, the 
deficiency is a loss of capital; and is to be 
borne or made good by the partners. 40 P. 

R. 1908. The fact that the partners contri- 
buted capital in unequal shares will not ex- 
clude the presumption of equality in profit 
and loss {see cases supra), though it is a 
matter to be taken into consideration on the 
final statement of accounts (Part. Act, 1890, 

S. 44). As to suit for accounts in a partner- 
ship where partners contributed in unequal 
shares, see 8 L. 241=1927 L. 485. The fact 
that certain persons perform several acts in 
the expectation that a partnership would be 
created, such as the advance of money for 
purchase of partnership material, the taking 
of a house on rent expecting that it would be 
required for the partnership, cannot lead to 
the conclusion that a partnership has been 
created. Where the cardinal points have been 
definitely agreed upon,, the fact that reference 
has been made to a more formal agreement 
in future will not prevent the Court from 
coming to the conclusion that the contract of 
partnership has been concluded. But when a 
cardinal point has never been agreed upon, 
namely, as to when the partnership is to 
come into force, and that date is left blank 
in the agreement, it cannot be held that the 
partnership has come into existence or that 
the parties are partners. 19 N.L.J. 306=1937 
Nag. 68. 

Cl (c). — Interest on Advance and 
Capital — A partner is not only entitled to 
be repaid any actual payments or advances 
made by him for the purposes of the partner- 
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interest thereon at the rate of six per cent, per annum ; 

(e) the firm shall indemnify a partner in respect of payments made and 
liabilities incurred by him — 

(i) in the ordinary and proper conduct of the business, and 

(ii) in doing such act, in an emergency, for the purpose of protecting 
the firm from loss, as would be done by a person of ordinar}?- prudence, in his 
own case, under similar circumstances ; and 

(/) a partner shall indemnify the firm for any loss caused to it by his 
wilful neglect in the conduct of the business of the firm. 

14. Subject to contract between the partners, the property of the firm 
includes all property and rights and interest in 
The propert 3 ' of the property originally brought into the stock of the firm 

or acquired, by purchase or otherwise, by or for the 
firm or for tho purposes and in the course of the businc'-s of the firm, and include'^ 
also the goodwill of the business. 

Unless the contrary intention appears, property and rights and interests 


ship beyond the amount of capital he has 
agreed to subscribe, but is also entitled to 
interest thereon and this even though the 
partners may not have been aware of the 
outlay. Ex parte Chip pandale, (1854) 4 
De.G., M,& G.36; 43E.R.415. See also m2 
L. 301; 33 P.L.R. 230; 137 I.C. 162=1932 
L. 389; 23 S.L.R. 313=1928 S. 133; 1921 
N. 45=64 I.C. 183; 1931 N. 45. Partners 
are not as regards partnership dealings con- 
sidered as debtor and creditor inter se until 
the concern is wound up or until there is a 
binding settlement of the accounts. So, one 
partner has no right of action against another 
for the balance owing to him until after final 


settlement of the accounts ; but a partner may 
have a right of action against another for a 
debt independent of the partnership accounts. 
The only remedy between partners is one 
for partnership accounts. 62 Cal. 510=39 C. 
W.N. 606=1938 Cal. 377. See also 38 Bom. 
J..R. 486=1936 B. 246. Contract for pay- 
ment of interest not specifically providing for 
such payment even in case of loss— Right to 
interest in case of loss. 1944 A.L.W. 496. 

(X. (/).— As to liability of a negligent 
partner, see 87 I.C. 735=1925 B. 324. 

Sec. 14.— English Partnership Act, Ss. 20 
and 21 and S. 253 (1), Contract act S. 14 
of the Act is not exhaustive; it only provides 
what the property o£ the firm shall include. 
Debts due to a firm fall within the descrip- 
tion of property being property acquired for 
the firm. I.L.R. (1938) Bom. 102=39 
Bom.L.R. 1214=1938 Bom. 108. Where a 
partnership firm is styled ‘X factory it is 
improbable that the ownership rights of the 
partners of that firm would be confin^ to 
the business and machinerv and would not 
include the binlding in which the busmess is 
conducted and the machinery is contmned. 
IL.R. (1938) All 638=1938 A.L.J. 610= 
1938 All 452. It does not necessarily^ follow 
because certain partners jomtly own immov- 
able property which they use for me pur- 
poses of the partnership business that that 
property is partnership property. Whether 
it is or is not depends upon the agreement 


between the partners. From the mere fact 
that two brothers who jointh’ inherited a 
house set up a business in that house in part- 
nership, it could not be inferred that they 
were intending to transfer their shares in 
the house to their partnership business. 162 
I.C. 143=1936 All. 270. 

Secs. 14 and IS. — See English Partnership 
Act, Ss. 20 and 21 and S. 253, Contract Act. 

Partnership Property — The expression 
“partnership property” denotes everything to 
which all the partners are entitled as partners: 
persons may be entitled to property jointly or 
in common and may also be partners; yet 
that property may not be partnership prope- 
rty. Whether any particular property is or 
is not partnership property depends upon the 
agreement between the partners and, in the 
absence of any express agreement, upon the 
circumstances under which it was acquired. 
9 S.L.R. 11=30 I.C. 24; 55 B. 795=1931 
B. 428. Purchase of immovable property in 
the name of the firm with the funds of the 
firm and making costly improvements wth 
the same funds are indications showing that 
the property so purchased is the property of 
the firm. 1929 S. 189. See also 29 M. 149; 
49 P.W.R. 1916=32 I.C. 853. Land pur- 
chased by partners in a trading concern out 
of partnership funds does not of necessity be- 
come partnership Property. Whetlier they 
hold such land as co-owners or as partners 
depends upon the purpose for which it is 
purchased. Therefore when the land is pur- 
chased out of partnership funds, and not used 
for its business, the question is one to be 
determined on general evidence- 30 I.C. 24 
=9 S.L.R. 11. In the absence of any alle- 
Q-ation or proof to the effect that portions of 
the assets of partnership were, by the agree- 
ment of the partners, withdrawn from the 
partnership and converted into land or house 
to be owned by the partners as co-owners, 
lands and houses bought in the name of one 
partner and paid for by the firm or from the 
profits of the partnership business are prima 
facie partnership properties. 25 M. 149 
(16S)=11 M.L.J. 353. But a contract on 



4040 


The Civil Court Manual (Imperial Acts). 


IS. 15 


in property acquired with money belonging to the firm are deemed to have been 
acquired for the firm. 

15. Subject to contract between the partners, the 
Application of the pro- property of the firm shall be held and used by the 
perty of the firm. partners exclusively for the purposes of the business. 

Personal profits earned Subject to contract between the partners, — 

by partners, , . 

(a) if a partner derives any profit for himself from any transaction ot 

the firm, or from the use of the property or business connection of the firm or 
the firm name, he shall account for that profit and pay it to the firm ; * 

(b) If a partner carries on any business of the same nature as and 
competing with that of the firm, he shall account for and pay to the firm all 
profits made by him in that business. 

17. Subject to contract between the partners — 

(a) where a change occurs in the constitution of a firm, the mutual 
Rights and duties of part- rights and duties of the partners in the reconstituted 

ners after a change in the firm remain the same as they were immediately before 
firm. the change, as far as may be; 

(b) where a firm constituted for a fixed term continues to carry on 

business after the expiry of that term, the mutual 
rights and duties of the partners remain the same as 
they were before the expiry, so far as they may be 
consistent with the incidents of partnership at will ; and 

(c) where a firm constituted to can*}’' out one or more adventures or 


the part of a company to continue to employ 
a firm as its agents, is not to be regarded 
as an asset of the firm, in which the legal 
representative of a deceased partner of 5ie 
firm would be entitled to participate, as the 
contract is determinable at any time by the 
company the profits of which would be deriv- 
ed entirely by^ the services of the surviving 
partners, and in respect of which no liability 
could be incurred by the deceased. But con- 
tracts, which would render the estate of the 
deceased liable in the event of loss, and in 
the profits of which, therefore, such estate is 
entitled to participate, constitute assets of the 
partnership. 9 B. 536 (555, 556). It is true 
that the mer^ fact that properties belonging 
to one of the partners have been used for 
the purpose of the partnership business does 
not malce those properties partnership pro- 
perties. The question whether the separate 
property of a partner has become partner- 
ship property depends ultimately on the real 
intention of the parties. Under the provi- 
sions of the Contract Act or the Partnership 
Act, for the purpose of bringing the separate 
property of a partner into the stock of the 
finn, it^ is not necessary to have recourse to 
any written document. As soon as the part- 
ners intend that their separate properties 
should become partnership properties and 
they are treated as such, tiae properties be- 
come the properties of the firm. This result 
is not prohibited by any provision in the T.-P. 
Act or the Registration Act. 49 C.W.N. 
799. 

Loan by partner to firm— Right to inte- 
rest ON. — ^The general rule is that the inte- 
rest is not allowed between partners. But 


when a partner advances moneys of his own 
to the partnership, over and above the amount 
of his capital, such advances will be treated 
as loans by him, and he is entitled to^ interest 
on the same in the absence of a stipulation 
to the conlrar5\ 12 Mys.L.T. 404=39 Mys. 
H.C.R. 1012 jee also 1938 Mad. 38; 15 
Mys.L.J. 3. The general rule, no doubt, is 
that one partner should not sue another with- 
out a suit for dissolution of partnership and 
rendition of accounts. But where a partner 
has a dual capacity, via,, that of a partner 
and that of a creditor, there is nothing in law 
to prevent him as a creditor from suing some 
of the partners for recovery of what is due 
from them. The partner who, in his capacity 
as creditor, has advanced a loan to the part- 
nership, is entitled to recover it irrespective 
of the dissolution of the partnership. 1946 
Nag. 266=1946 N.L.J. 215. 

Gk)ODWILL OF THE BUSINESS — See 1930 P. 
C. 185; 34 C.W.N. 737=58 C. 208; 52 M. 
672=56 M.L.J. 657=1929 M. 456. 

Sec. 16. — Cf, Ss. 29 and 30 of the English 
Partnership Act and Ss. 258 and 259 of the 
Contract Act. 

The Select Committee said: — Ss. 29 (1) 
and 30 of the English Act, corresponding to 
Ss. 258 and 259 of the Indian Act, have been 
run together into this clause, without change 
of substance. Sub-S. (2) of S. 29 of the 
English Act has been placed in the Chapter 
on the dissolution of the firm, where it ap- 
pears as cl. 50. 

Case-Law. — ^A plaintiff (partner) who is 
liable to account should give credit for de- 
fendant's share of profits, even though the 
claim be barred by time. “He who seeks. 
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, , , j X t undertakings carries out other adventures or under- 

rigs^are carriSl oS " takings, the mutual rights and duties of the parsers 

in respect of the other adventures or undertakings, 
are the same as those in respect of the original adventures or undertakings. 

CHAPTER IV. 

Relations of Partners to Third Parties. 

18. Subject to the provisions of this Act, a 
partner is the agent of the firm for the purposes of 
the business of firm. 

19. (1) Subject to the provisions of section 22, the act of a partner 

which is done to carry on, in the usual way, busi- 
ness of the kind carried on by the firm, binds the 
firm. 


Partner to be agent of 
the firm. 


Implied authority of part- 
ner as agent of the firm. 


The authority of a partner to bind the firm conferred by this section is 
called his '"implied authority.” 

(2) In the absence of any usage or custom of trade to the contrar}", the 
implied authority of a partner does not empower him to — 

(g) submit a dispute relating to the business of the firm to arbitration. 


equity must do equity.’' 42 P.L.R. 1917= 
35 I. C. 910. Where one partner is carrying 
on a different business, the mere fact that 
some knowledge and information are useful 
in both does not create liability to accoimt. 
34 C.L.J. 405=67 I.C. 10=1921 C. 722. 
A minor representative of a deceased partner 
is not personally liable to account to survivor 
for partnership business carried on during 
deceased's lifetime. His liability is confined 
to the extent of assets received, 40 A. 446= 
16 A.L.J. 305=45 I.C. 31. One partner 
can recover profits from his other partner 
who carries on a rival trade to the prejudice 
of the partnership business. 19 I.C. 250= 
11 A.L.J. 423, A firm cannot claim com- 
mission on goods purchased on its own be- 
half. 36 I.C. 210. A partner can carr>' on 
separate business, not competing with firm's 
business. Mere facility to push private busi- 
ness conferred by connection with firm does 
not create liability to account for the profits 
of his private business. 1926 C. 380=90 I.C. 
492. 

Sec. 17. — Cf. S. 256 of the Contract Act 
and S. 27 of the English Partnership Act. A. 
person, becoming a surety to a firm for an- 
other’s conduct as cashier, will not be liable 
to compensate zny defalcation, which occurs 
subsequent to a change in the constitution 
and the name of the firm. 28 C. 597. As 
to the rights of a deceased partner's repre- 
sentatives to share in profits made subsequent 
to the death of the partner by the surviving 
partners, see 48 C. 906=1922 C. 122=64 I.C. 
861. The share of deceased partner is not 
liable for debts incurred by the surviving 
partners after his death. 22 S.L.R. 105= 
1928 S. 121=110 I.C. 730. 

Chap. IV. — Introductory. — This Chapter 
is mostly taken up with the statement and 
development of the principle that each part- 
ner is an agent of the firm. In arrangement, 
it differs widely from the corresponding part 
of the English Act. It elaborates some of 
the provisions of that part and omits others 
and introduces some new* matter. {Report of 

CsC.ML— *5®® 


the Select Committee ) 

Sec. 18. — The agency of partners arises not 
by reason of contract but by reason of the 
existence of the relationship of parties as 
partners. From the fact that in a deed one 
party is made the agent of another for some 
purposes it does not follow that the relation- 
ship of partners exists between them. 19 
Pat. 715=1940 Pat. 683. , 

Secs. 18 and 19: Principles of the Sec- 
tions. — The Special Committee said: “Cl. 19 
begins with the first principle given in S. 5 
of the English Act — ^that every partner is an 
agent of the firm. It also contains the next 
important principle in S. 5 of the English 
Act, which defines the general extent of a 
partner’s agency, namely, that an act of a 
partner, which (a) is done to carry on busi- 
ness, of the kind carried on bj’ the firm, and 
(b) is done in the way usual in such a busi- 
ness, binds the firm. The remainder of the 
English section is contained in S. 20. The 
second paragraph in sub-s. (1) of S. 19 in- 
troduces a convenient term intended to avoid 
confusion when references are made to the 
authority of a partner as agent. The autho- 
rity defined in the first paragraph of the sub- 
clause has been variously designed as ‘‘ini- 
plied,” “ordinary,” “apparent” and “ostensi- 
ble”, and it is sometimes not clear what the 
exact meaning of these terms may be. The 
word “implied” is favoured by Lindley and 
seems to be the most suitable, as the kind of 
agency contemplated is one w^hich flows from, 
or is implied by the partnership of a partner. 
Sub-S. (2) has no statutory' precedent, but 
has been extracted from S. 2 of Chapter I 
of Book II of Lindle^-’s work, which contains 
an exhaustive account of the subject of the 
extent and limitations of a partner's implied 
authority. The selection has been made with 
regard to Indian conditions. 

Sec. 19. — Cl. (a) reproduces Stead v. 
Saif (3 Bing. 101), which has been followed 
in 22 A. 135. See also 148 I.C. 1080=35 
P.L.R. 417=1934 L. 483, 
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(&) open a banking account on. behalf of the firm in his own name, 

(c) compromise or relinquish any claim or portion of a claim by the firm, 
(J) withdraw a suit or proceeding filed on behalf of the firm, 

(e) admit any liability in a suit or proceeding against the firm, 


Cl. (b) is Alliance Bank, Ltd. v. Kearshy 
<L.R. 6 C.P. 433). 

Cl. (c) is a proposition on the law ^ of 
agency contained in m2.ny rulings, see Lind- 
ley, p. 195. 

Cl. (d) is contrary to Harwood v. Ed- 
wards cited by Lindley at p. 354, a case 
which seems to be unreported. It seems un- 
reasonable to hold that a partner cannot com- 
promise a claim by the firm but that he can 
withdraw a suit. The clause as drafted seems 
best suited to Indian conditions. 

Cl. (e). — ^This is Hambidge v. De la 
Crouee (3 C.B. 742). 

Cl. (f) follows Sharp v. Milligan (22 
Beav. 606 and 16 B. 568, dissented from in 
19 M, 471) . 

Cl. (g) is covered by Harrison v. Jackson 
(7 T.R. 207). 

Cl. (h) is from Singleton v. Knight (13 
A.C. 788). {Special Committee's Report) 

Authority of a Partner to bind the 
Firm by his acts — General — ^Act to be 
WITHIN THE Scope of the Partnership. — 
Every partner is, in contemplation of law, 
the general and accredited agent of the part- 
nership and may, consequently, bind all the 
other partners by his acts in all matters which 
are within the scope and objects of the part- 
nership. See Story on Agency, Qiap. VI, Ss. 
124, 125, cited in 6 Moo. P.C. at 193, 194; 81 
I.C. 513=28 C.W.N. 824=1925 C.L. 29. 
^^Ordinary partnerships are by the law assum- 
ed and presumed to be based on the mutual 
trust and confidence of each partner in the 
skill, knowledge and integrity of every other 
partner. As between the partners and the 
outside world (whatever may be their private 
arrangements between themselves) each part- 
ner is the unlimited agent of every other in 
every matter which is partnership business 
and not being in its nature beyond the scope 
of the partnership.” Per Lord Justice James 
in BaMs Case (1870) L.R. 5 Ch. 725, 733. 
See also 101 I.C. 742=1927 L. 385; 8 C. 
678=11 C.L.R. 225; 83 I.C. 539=17 S.L. 
R. 164=1924 S. 29. The acts done by a 
partner in violation of his duty to the firm 
cannot bind it when the other party to the 
transaction is cognizant of, or co-operates in, 
such breadi of duty. See Story on Agency, 
Chap. VI, cited in 6 Moo. P.C. 193, 194. 
A partner is not liable for purchases made 
by a co-partner, out of the scope of part- 
nership business and without the authority of 
the other . 1 5 B . L . R . 372 . Where terms^ of 
partnership cannot be ascertained, no relation 
of principal and agent between the parties 
arises. 185 P, W. R. 1916=31 I.C. 632. 
The mere fact that a party makes no refer- 
ence to his partners or sharers in the profits 
•does not really affect his right in assigning 
the actionable daim, for, as a managing part- 
ner, he has a right to assign such a claim, 


and the only remedy of the partners or sha- 
rers in the firm is by a suit for accounts 
against the managing proprietor. 1933 S. 
210 . 

Any representation by one of the part- 
ners will not bind the other partner. 1935 

C. 275=60 C.L J. 464. 

The Act must be done to carry on the 
Business in the usual Way. — Every part- 
ner is an agent of the firm, and his other 
partners for the purpose of the business of the 
partnership ; and prima facie the acts of every 
partner who does any act for carrying on, 
in the usual way, business of the kind carried 
on by the firm of which he is a member, bind 
the firm and his partners (Partnership Act, 
1890, S. 5). 83 I.C. 539=17 S.L.R. 

164=1924 S. 29; 1926 M. 114=50 M.L.J. 
67. also 56 C. 556=1929 C. 714. A 
partner’s implied or apparent authority to bind 
his firm is limited to acts which are necessary 
for carrying on the partnership business in 
the way in which such businesses are usually 
carried on, and does not extend to acts 
which, however urgent, are in this sense un- 
usual. Hawtayne v. Bourne, 7 Mee. & W. 
595; 56 R.R. 806; Simpson* s Claim, 36 Ch. 

D. 532. also 13 I.C. 255=5 S.L.R. 
168; L.B.R. (1872-1892), 519, 521; 1926 S. 
291=21 S.L.R. 267; 10 O.W.N. 316=1933 

0. 259. A partner in a mercantile firm has 
authority to draw and accept bills on behalf 
of the firm, and even if such implied authority 
has been expressly cancelled, but such cancel- 
lation is not brought to the discounting 
banks, the discounting banks are entitled to 
recover against the other partners. 59 M.L. 
J. 661=52 A. 851; 1930 P.C. 238 (13 M. 

1, A. 358, Ref.). A partner in a trading 
firm may draw, endorse, etc., hundis for the 
purposes of partnership. 9 Bom. L.R. 274, 

Power to refer to Arbitration. — One part- 
ner of a firm cannot enter into an agreement 
to refer a matter in dispute to arbitration 
on behalf of a firm unless all parties join in 
it. 35 P.L.R. 417=1934 L. 483. 

Power to enter into Contract.— -A part- 
ner is liable for a bona fide contract en- 
tered into by other partners. 106 I.C. 516 
=46 C.L.J. 362=1928 C. 57; 1924 C. 1056; 
1925 C. 29. also 9 B. 311. It is a 
mistake to suppose that, because a firm ob- 
tains the benefit of a contract made with 
one of its partners, it must needs be bound 
by the contract. 14 C. P.L.R. 22 (26). If 
a partner, who entertains customers, wishes 
to be reimbursed, he should take the precau- 
tion of having an agreement made for ’ an 
allowance. 108 I.C. 873=23 S.L.R. 313= 
1928 S. 133. See also 1937 L. 715. (Lease 
of premises in name of one partner— ^ther 
partners also are liable for rent). 

Implied Power to Borrow. — ^Any partner 
in a trading firm has an implied authority to 
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liorrow money for the purposes of the busi- 
ness on the credit of the firm. 1924 B. 260 
^ B. 176=77 I.C. 548. See also 34 
Bom.L.R. 1137=1932 B. 539; 10 R. 204= 
1932 R. 118; 123 I.C. 358=1930 M. 168; 

M.L.J. 138; 28 C.W.N. 
824=1925 C. 293; (1847) 6 Moo.P.C. at 
pp. 193, 194 ; 79 R.R. 53. Where, how- 
ever, the business is not of a commercial 
nature, where it is a professional busi- 
ness, or even the business of a farmer or a 
quarry worker, where there is no buying and 
selling of goods, or an auctioneer, no part- 
ner can borrow or pledge the partnership 
property so as to bind his co-partners. 48 
B. 176. A partnership in rice mill is not a 
trading partnership and one partner cannot 
bind the others by negotiable instruments 
without express authority. 1921 L.B, 44= 
66 I.C. 584=11 L.B.R. 137. The pre- 
sumption as to the existence of an authority 
to borrow is, however, not confined to trad- 
ing partnership only, but it applies to every 
business which cannot be carried on in the 
usual way without such power. 21 S.L.R. 
267=1926 S. 291. A bond or promissory 
note executed by the managing partner, for 
the joint purpose of the firm and within the 
ordinary scope of his authority is binding on 
the remaining partners. 24 W.R. 60 (61). 
See also 62 I.C. 315=10 L.B.R. 321: 33 
P.L.R. 411; 10 R. 204=138 I.C. 210=1932 
R. 118. Where a partner of a firm exe- 
cutes ^ a promissory note in his individual 
capacity and not on behalf of the firm, the 
executant alone is liable under the note. 142 
I.C. 837=35 Bom.L.R. 68=1933 B. 101. 
A partner is always liable for the partner- 
ship debt unless there is a restriction ex- 
pressed or implied on the liability of one 
partner on a bill or note by another partner 
for partnership purposes. 40 M. 727=31 M. 
L.J, 138. See also 9 Bom.L.R. 274. As to 
the authority of a partner to sign and en- 
dorse promissory notes on behalf of others 
it is sufficient if such authority can be infer- 
red from the surrounding circumstances. 84 
I.C. 391=2 R. 367=1925 R. 30. i'ee 
also 35 Bom.L.R. 68=1933 B. 101. Dor- 
mant partner is liable only to the extent of 
sums borrowed by the active partner in his 
capacity as a member of the firm. 28 C.W. 
N. 824=1925 C. 293; 142 I.C. 837=1933 B. 
101=35 Bom.L.R. 68 . Every one of the 
partners, in a mercantile firm of ordinary 
trading partnership, is liable upon a bill drawn 
by a partner in the recognized trading name 
of the firm for a transaction incident to the 
business of the firm, although his name does 
not appear on the face of the instrument and 
although he be a sleeping and secret partner. 
In order to take a case out of this general 
rule, it must be shown that the holder of the 
bill knew, at the time he received it, that the 
transaction was the private affair of a single 
partner. 13 W.R.P.C. 29 (30)=13 M.I. 
A. 358. Where there is a contract with 
the partnership and a promissory note is sign- 
ed by a partner in his own name and not in 


the name of the partnership, as evidence of 
such contract, all the partners will be liable. 
123 I.C. 358=1930 M. 168; 35 Bom.L.R. 
68—1933 B. 101. Where one of partners of a 
firm signs a promissory note, in order that ah 
the partners are to be liable under it, it is 
necessary that not merely the firm’s name 
should be disclosed “in some way”, but it must 
be disclosed in such a way that, on any fair in- 
terpretation of the instrument, the firm must 
be the real person liable upon the bill. One 
of the partners of a firm signed a pro-note 
describing himself as “Proprietor, Punjab 
Alliance Auction Rooms, Lahore”. Held, that 
this description was not sufficient to make 
other partners in the firm liable. 15 L. 
652=1934 L. 358. The joint liability of 
each partner being the ordinary incident of 
the partnership, one of the partners has no 
authority, without the consent of the co- 
partners, to change the joint liability into a 
j'oint and several liability. 24 B. 77 (84). 
Where two of the partners of a firm exe- 
cute a promissory note in favour of a third 
agreeing to pay him a certain sum of money 
as being due to him on taking partnership 
accounts, the remaining partners of the firm 
will not be bound by the promissory note, 
117 I.C. 108=1929 A. 542. In the case 
of a running money-lending business one 
partner can borrow and mortgage firm’s as- 
sets; but when it is being wound up, this 
cannot be done except for necessity. 8 L.B. 
R. 363=36 I.C. 225. 

Power to settle .\n .\ccount. — K part- 
ner has power to settle an account between 
the partnership and a third person, so as to 
bind the other partner. 12 M.L.J. 444= 
26 M. 186 (P.C.). 5^^ also 45 P. R. 
1899=5 P.L.R. 1900 (a case of a Hindu 
joint family business) . In a working part- 
nership there is a presumption that a part- 
ner has authority to strike balances in the 
firm account. 1929 L. 512. 

Power to pay the debts of the firm. — 
One partner can apply assets in paying debts 
that would be otherwise barred. 19 Bom. 
L.R. 86=38 I.C. 873. 

Power to make part-payments, endorse 

OR ACKNOWLEDGE TO SAVE LIMITATION. — On 
the same principle he can pass acknowledg- 
ments to stave off the claims of creditors and 
to save the claims from being barred by 
limitation. 19 Bom.L.R. 86=38 I. C. 873; 
33 P.L.R. 584=1932 L. 456. See also on 
the point. 41 M. 427=34 M.L.J. 373 (F. 
B.), following. 37 M. 146=25 M.L.J. 501 
and overruling. 32 M, 421 and 35 M. 142; 
15 Mys.L.J. 3. If one partner has autho- 
rity to discharge a debt he can also make 
part-payments and endorse them. 2 R. 367 
=1925 R. 30=84 I.C. 391. also 123 
I.C. 358=1930 M. 168; 1931 L. 136=12 L. 
270, In the case of a mercantile firm, each 
partner is entrusted by his co-partners with 
a general authority to do any act necessary 
for, or usually done in, carrying on the 
business of such partnership; a partner’s 
authority extends to making an acknowledg- 
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ment by part-payment so as to bind his 
partners. 1926 M. 114=50 M.L.J. 67. 

also 56 C. 556=33 C.W.N. 412=1929 
C. 714; 10 B. 358 (362); 5 P.L.R. 1900 
=45 P.R. 1889. Acknowledgment by a 
I)artner, during the subsistence of the part- 
nership, must, in order to save limitation, be 
an act necessary for, or usually done in, 
carrAung on the business of the partnership. 
But an acknowledgment by a partner, after 
dissolution of the business, cannot save limi- 
tation, if the creditor had, at the date of 
acknowledgment, notice of the dissolution . 
26 B. 42=3 Bom.L.R. 484. See also 8 

L. B.R. 363=36 I.C. 225, Similar 13% where 
a partnership is dissolved hy the death of 
one of the partners, the surviving partners 
cannot bind the representatives of the de- 
ceased by their acknowledgment, unless 
they are specially authorised to do so. 8 

M. L.J. 261. See also 85 I.C. 775=1925 

N. 268. An acknowledgment made by one 
partner does not bind the other partners in 
the absence of proof that they authorised 
such an acknowledgment or pa3’ment; and 
such authority cannot be presumed. 85 I.C. 
775=1925 N. 268. 

Power to eecei\^ debts due to the firm. 
— Though payment to a partner of a firm 
debt is a valid discharge of the debt, an 
agreement to set-off a debt due to the firm 
against a private debt due from one part- 
ner must be presumed to be in fraud of the 
partnership and does not amount to a valid 
discharge of the debt due to the firm. 9 
I.C. 116=13 C.L.J. 234. See also 6 M. 
L.J. 115=19 M. 471 (475), But 12 
L. 270=1931 L. 136, holding that such a 
mere adjustment does not necessaril3’ amount 
to a fraud and does not prejudice the plain- 
tiff firm, and in the absence or proof of 
fraud or prejudice, it is binding on the 
plaintiff firm. Son of a deceased partner 
cannot give a complete discharge of a debt 
due to the partnership. 109 I.C, 50=1928 
L. 832. An authority to give discharge for 
a debt on payment would not include a 
power to compromise or settle it in any way 
a partner liked. 59 M. 1036=1936 M, 593 
=71 M.L.J. 378. 

Power to execute a release. — part- 
nership firm is not a legal entity like a 
limited liabilit3' company. Consequenth% a 
conveyance to the firm operates as a con- 
veyance to the individual partners. Re- 
lease of property mortgaged to a firm as a 
firm as a whole is useless, unless it is known 
who the individual partners are and whe- 
ther the executant of the release is autho- 
rised by them to act on their behalf. 49 
B. 245=1925 B. 69. 

Sub-S . 2, Cl . (a) : Power to submit a 
DISPUTE TO arbitration.—A partner has no 
authority to bind his firm by a submission 
to arbitration. Stead v. Salt, 1825, 3 Bing. 
101; 34 Bom.L.R. 1112=1932 B. 516; 59 
IX. 501=39 M.L.J. 269; 92 I.C. 705= 
1926 L, 91; 133 I.C. 558=1932 L. 291. 
See also 107 I.C. 793=1928 M. 107; 83 I. 


C. 539=1924 S. 29=17 S.L.R. 1^. Spe- 
cial authorit3% express or implied, is neces- 
sar3" to bind the other partners by submission 
to arbitration. 7 L.W. 114=43 I.C. 508; 
76 I.C. 359=1924 S. 41. But a partner 
who ratifies the submission will be bound 
by it. 7 L.W. 114=43 I.C. 508. See also 
22 A. 135 (138). Where the suit is 

brought against a firm, the reference to ar- 
bitration is made by a firm, and the award 
is against a firm and not against the indi- 
vidual members thereof, the award is valid, 
though the submission is signed by the 
managing members of the firm onl3^ and not 
b3’ all members. 71 I.C. 734=1923 L. 212. 
Where the submission has been made in 
good faith and the partner has to make pay- 
ment in accordance with the award, the 
partner is entitled to claim contribution from 
his partners on the basis of the award. 59 

I. C. 501=39 M.L.J. 269. When one or 
some of the partners pay oft' a debt due bj^ the 
partnership, he or they can compel contribu- 
tion from his or their other partners. Such a 
suit cannot be regarded as one for accounts 
of partnership. 1941 N.L.J. 667=1942 N. 
72. Where a creditor obtains a joint decree 
against some of the partners of a firm in 
respect of a partnership debt contracted by 
them, one of the judgment-debtors by pay- 
ing the entire decretal amount is not entitled 
to sue his co- judgment-deb tors alone for 
contribution in the absence of the other 
partners, unless there are special circumstan- 
ces. Such special circumstances generally 
arise where there is an express promise by 
the co-judgment-debtors to indemnify the 
plaintiff. If, on the other hand, the debt 
that is paid by the plaintiff is not a part- 
nership debt but a debt contracted by the 
partners on their own personal liability, quite 
independently of the partnership business, a 
suit for contribution would undoubtedly lie. 
The mere fact that a joint decree is passed 
against some of the partners is not sufficient 
for the purpose of showing that it is a se- 
parate liability incurred by them jointly. 43 
C.W.N. 1214; also I.L.R. (1942) 
Nag. 340=1942 Nag. 72. 

Sub-S. (2), Cls. (c) and (d).— Now a 
partner has no authority to compromise or 
relinquish any portion of a claim by the firm. 
Prior to the Act, it was held by Kincaid, 

J. C. and Aston, A.J.C. (Kennedy, A.J.C, 
dissenting) that one partner might release a 
cause of action in which all the partners 
were jointly interested in the absence of 
fraud. 80 I.C. 583=1925 S. 63. 5^^ also 
76 I.C. 359=1924 S. 41. The right of one 
partner to claim a share in a debt fraudu- 
lently released by the others is a personal 
one not passing to his legal representatives. 
41 M. 446=34 M.L.J. 41=44 I.C. 466. 
Thus cl. ^ (c) would apply even where the 
compromise is effected in the form of **an 
assignment” of a decree in favour of the 
firm. 59 M. 1036=1936 M. 593 (noted 
supra). But see 1936 A. M.L.J. 79. A 
partner in a trading firm has an implied’ 
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if) acquire immovable property on behalf of the firm, 

(g) transfer immovable property belonging to the firm, or 

(h) enter into partnership on behalf of the firm. 

Extension and restriction 20. The partners in a firm may, by contract 

of partner’s implied autho- between the partners, extend or restrict the implied 

authority of any partner. 

Notwithstanding any such restriction, any act done by a partner on 
behalf of the firm which falls within his implied authority binds the firm, unless 
the person with whom he is dealing knows of the restriction or does not know 
or believe that partner to be a partner. 

21. A partner has aulhoril]y, in an emergency, to do all ^uch acts for the 
purpose of protecting the firm from loss as would be 
Partner’s authority in done by a person of ordinary prudence, in his own 
an emergency. case, acting under similar circumstances, and such 

acts bind the firm. 


authority to assign a debt due to the firm; 
but he has no such authority to assign a 
decree for money obtained by the firm for 
an amoimt which is less than the decretal 
-amount. 43 Bom.L.R. 888=1942 Bom. 22. 

Cl. (f).-A lease taken by two part- 
ners, without the concurrence of the third, 
cannot bind the latter, when such concur- 
rence is a necessary condition of the partner- 
ship. 21 1.C. 3=7L.B.R. 42. Where, one 
partner is empowered to take a lease and 
execute any necessary documents, it must 
be taken that such documents were intended 
to operate, as if all the members were par- 
ties thereto, although the other members 
are not mentioned in the agreement and 
did not execute them. 19 M. 471 (476) . But 
see 16 B, 568 (574), holding that the other 
partners are not liable to be directly sued by 
the lessor for the rent reserved by the lease. 

Cl. (g): Partner'^s power to mortgage 

PARTNERSHIP PROPERTY, — ^Prior to the Act, 
the Courts were qf the view that a partner 
can effect a legaf as well as an equitable 
mortgage of partnership property. It is 
settled law in England that a partner can 
effect a mortgage by deposit of title-deeds. 
See Bindley on Partnership, pp. 156 and 
165; and In re Clough, (1885) 31 Ch. D. 
324; and In re Bourne, Bourne v. Bourne, 
(1906) 2 Ch. 427. This clause would seem 
to prohibit even such a mortgage, because 
a mortgage by deposit of title-deeds would 
be a transfer of the immovable property, by 
the operation ©f S. 58 of the T. P. Act. 
{See Sel. Com. Report.) The case-law in 
India prior to the Act is summarised below : 
— ^Power to borrow is incidental to power 
to trade and power to pledge the business 
assets is incidental to power to borrow. See 
SI M. 206; 2 M.I.A. 487 (P.C.) ; 4 A. 
437 (460). If the partnership be of a 
general commercial nature, one partner may 
even pledge or sell the partnership property^. 
81 I.C. 513=28 C.W.N. 824=1925 C. 29. 
The managing partner has power to execute 
mortgage of partnership property in order 
to 'raise money to carry on the business. 
107 I.C. 453=1928 P.C. 135 (P.C.). In 
a partnership -whose business it is to buy 


and deal in land, a partner can mortgage 
the partnership land. 10 I.C. 776. 

Relation of Partners— Right of suit 
OF INTER^ SE — Partners are not, as regards 
partnership dealings, considered as debtor 
and creditor inter se until the concern is 
wound up or accounts settled. One partner 
has, therefore, no right of action against 
another for the balance owing to him until 
after final settlement of accounts; but he 
can proceed against another for a debt which 
is independent of the partnership account. 
The only suit possible between the parties is 
one for partnership accounts. 62 C. 510= 

39 C.W.N. 606. I.L.R. (1946) N. 301 
=1946 N. 266. See also 1946 N.LJ. 215 
as to suit by a partner to recover advance 
made by him for partnership purposes. 

Right of surviving partner. — ^A surviv- 
ing partner can file a suit without implead- 
ing the representatives of a deceased part- 
ner for the recovery of a partnership debt 
which accrued due during the lifetime of 
the deceased partner. 11 Mys.L.J. 344. 

Suit not in firm name — ^All pamners 
must be impleaded. — If a suit is not 
brought in the name of a firm, all the part- 
ners should be impleaded. A suit by a 
son as the sole owner of a firm, at the time 
of the institution of the suit, cannot be said 
to be one on behalf of the firm. 35 P.L. 
R. 616=1934 L. 459. Individual partners 
may be sued personally along with the firm 
and a decree can be passed against the part- 
ners as well as the firm. 187 I.C. 373= 
1940 Sind 19. See also 1938 Rang. 205. 
Suit against partners — Partnership^ business 
carried on by some members of joint Hindu 
family — Relief against other members on 
footing that business is joint Hindu family 
business — Pleadings — Relief. See 1938 
Rang. 205. 

Sec. 20,— C/. Ss. 5 and 8, English 
Partnership Act and S. 251, Contract Act* 
Partner cannot by notice absolve himself 
from liability for other partner’s acts. But 
unauthorised dealings by one partner con- 
trary to resolution by majority are not bind- 
ing on partnership as against party with 
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In order to bind a firm, an act or instrument done or executed by a 
partner or other person on behalf of the firm shall 
be done or executed in the firm name, or in any other 
manner expressing or implying an intention to bind 
the firm. 

23. An admission or representation made by a 
partner concerning the affairs of the firm is evidence 
against the firm, if it is made in the ordinary course 
of business. 

24. Notice to a partner who habitually acts in the business of the firm of 
any matter relating to the affairs of the firm operates 
Effect of notice to act- as notice to the firm, except in the case of a fraud on 
ing partner. the firm committed by or with the consent of that 

partner. 


Mode of doing act to bind 
firm. 


Effect of admissions by a 
partner. 


notice of resolution. 1928 S. 37=105 I.C. 
862. \Vhere the contract of hire of a part- 
nership lorry is made by one partner perso- 
nally, such partner acts as an agent of other 
partners, and the former is entitled to sue 
upon the contract in his own name. 1933 
N. 221 (2) . Partnership contract— Dama- 
ges for breach of agreement — ^Liability of 
partners. 1933 O. 259. Debt contracted 
by one partner — Liability of other partner 
or his estate — Money borrowed by executor 
of such partner — Estate not liable. Execu- 
tor is personally liable. 1940 Rang. 60. 

Sec. 22. — Cf, S. 6 of the English part- 
nership Act. 

Principles of the* Section — Firm when 
BOUND BY Acts of its Agents. — See British 
Homes Ass. Corp., Ltd. v. Paterson, (1902) 
2 Ch. 404; 126 I.C. 741=1928 B. 516; 
1926 M' 390; 1930 S. 4. See also 13 I. 
C. 255=5 S.L.R. 168; 35 Bom.L.R. 68= 
1933 B. 101. Though it is true that there 
was no provision in the Contract Act corres- 
ponding to S. 22 of the Partnership Act, 
that section has not effected any change in 
the law. It does no more than state what 
was the law, namely, that the act of a part- 
ner in order to bind the firm should be done 
on behalf of the firm, but it is not neces- 
sary tliat it should also purport to be so 
done. 58 L.W. 236=1945 M. 263=(1945) 
1 M.L.J. 279. 

Sec. 22 is controlled by S. 27. Nego- 
tiable Instruments Act. See 1945 M. 439 
= (1945) 2 M.L.J. 113. One partner can- 
not bind the others by guarantee apparently 
unconnected with the partnership. [Duncan 
V. Lowndes, (1813) 3 Camp. 478; 20 N.L. 
R. 140=1924 N. 411.] A partner is not 
liable for the action of other partners un- 
less the same is on behalf of the partnership. 
20 N.L.R. 140=1924 N. 411. A bill given 
for partnership purposes by one partner in 
his own name, and not in the firm's name* 
does not bind the other partner. Re Adan~ 
sonia Fibre Co,, Mile^ Claim, (1874) 9 Ch. 
App. 635. See also 39 B. 261=42 I. A, 48 
*=28 M.L.J» 515 (P.C.). A pro-note was 
headed ^‘The Lahore Cotton Baling Press,** 


and signed by one G alone. A suit was 
brought against G and H, alleging that H 
was the partner and thus liable. Held, that 
the form of the document showed that H 
was not liable. Ill I.C. 645=1928 L, 722. 
Where two persons form a partnership for 
the purpose of a trading adventure, and 
goods are purchased or moneys raised, osten- 
sibly by an individual adventurer, hut truly 
and substantially for the purpose of the 
joint adventure, the adventurers are liable as 
partners. But there is no such responsibility 
for goods purchased upon the credit of an 
individual adventurer, though they are after- 
wards brought into stock as his contribution 
to the joint adventure. The test to be applied 
to each case, to find out whether the transac- 
tion is or is not a partnership transaction, is 
laid down in (1810) 12 East 421; 39 B. 261= 
42 I.A. 48=28 M.L.J. 515=26 I.C. 915 
(P.C.). Where some of the partners signed 
an agreement without any words following 
their signatures to show in what capacity they 
signed, but the instrument sufficiently disclosed 
that the agreement was made on behalf of 
the firm, it was held that the other part- 
ners also were bound by the agreement. 113 
I.C. 380=1928 M. 1196=55 M.L.J. 574. 
Words which may be construed as merely 
a description or as showing the designation 
of the person signing the instrument will 
not be sufficient to make a firm liable. 1930 
S. 4. 

Sec. 23.— .“S. 23 is based on S. 15 of 
ffie English Act.” {Report of the Select 
Committee.) 

“If it is made in the ordinary course 
OF Business". — If the transaction in con- 
nection with which a representation or an 
admission is made is within the scope of the 
partner's authority as agent of the firm, 
such representation or admission will bind 
all the partners, otherwise it will not, un- 
less actually authorized or ratified by them. 
See 84 I.C. 199=1924 N, 411. It is re- 
^^ivaWe against the partner making it, al- 
th(^gh not ordinarily conclusive against him. 
_ Sec. 24. — Cf. S. 16 of the English 
Partriership Act. 
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Liability of a partner for 
acts of a firm. 

26 . Where, by the 

Liability of the firm for 
wrongful acts of a partner. 

is liable therefor to the 


25 , Every partner is liable, jointly with all the 
other partners and also severally, for all acts of the 
firm done while he is a partner, 
wrongful act or omission of a partner acting in the 
ordinary course of the business of a firm, or with the 
authority of his partners, loss or injury is caused to 
any third party, or any penalty is incurred, the firm 
same extent as the partner. 


27 . Where— ^ 


Liability of firm for mis- («) a partner acting within his apparent 

application by partners. authority receives money or propert}’ from a third 

party and misapplies it, or 

(b) a firm in the course of its business receives money or property 
from a third party, and the money or property is misapplied by any of the part- 
ners while it is in the custody of the firm, 
the firm is liable to make good the loss. 

28 . ( 1 ) Any one who by words spoken or written or by conduct repre- 

" sents himself, or knowingly permits himself to be 

Holding ou represented, to be a partner in a firm, is liable as a 


Sec. 25. — Cf. English Partnership Act, 
Ss. 9 and 12 and Indian Contract Act, Ss. 
249 and 250. Partners are jointly and 
severally liable for the acts or omissions of 
any of them which cause loss or damage to 
third persons, if such acts are either done 
by a partner in the ordinary course of the 
firm’s business or with the authority of his 
partners (S. 26) . They are also jointly 
and severally liable where a partner receives 
and misapplies the money or property of a 
third person while acting within the scope 
of his apparent authority, and where the firm 
receives, in the ordinary course^ of its busi- 
ness, money or properly which is rnisappli^ 
bv one or more of the partners while in^me 
firm’s custody (S. 27). 5^^ 48 B. 176— 
1924 B. 260. Surety letter of managing 
partner given on behalf of the fi™ bMs 
all the partners. 1939 N.L.J. 80—1939 
Nag. 31 . When a firm ceases to exish but 
some of the partners carry on the business 
under the same name, the retiring partners 
cannot be made liable for any transaction 
entered into after the dissolution. 68 I.C. 
932=1922 L. 466. The estate of the deceased 
partner is not liable for the debt contracted by 
the surviving partner to enable him to per- 
form a contract entered into during the life- 
time of the former. The suit debt being 
binding on the partnership assets, the surviv- 
ing partner has power to pledge the partner- 
ship assets in discharge of it. As regards 
that amount, a personal decree against the 
partnership assets in his hands can be passed. 
42 M. 15=35 M.L.J. 669=47 I.C. 958. 
Except on dissolution of the partnership, no 
suit could be maintained by a partner or his 
assignee for contribution against the other 
partner in respect of a partnership debt. 33 
M.L.J. 509=43 I.C. 217. A partner is 
always liable for the partnership debt, unless 
there is a restriction expressed or implied on 
the liability to be incurred by one partner on 


a bill or promissory note which may be exe- 
cuted by another partner for partnership pur- 
poses. 40 M. 727=31 M.L.J. 138. Where 
a partnership is rescinded on the ground of 
fraud, the partners at fault cannot ask the 
other partners to contribute to the loss which 
may have resulted in the partnership. 60 
I.C. 709=1921 L. 130. 

Sec. 26 . — Sec S. 10, English Partnership 
Act “Ss. 26 and 27 describe the tortious 
acts for which a firm is liable. They repro- 
duce Ss. 10 and 11 of the English Act, with 
very little change.” {Report of the Select 
Committee.) The mere fact that a partner, 
in instituting a malicious prosecution against 
a stranger, described himself as the agent of 
the partnership, acting in the matter of the 
complaint against the stranger on behalf of 
the firm, is not sufficient to render the firm 
or all the partners liable in damages to the 
stranger. There must be evidence to show’ 
that the firm was in some way or other con- 
cerned in the prosecution and had instigated 
it. 28 B. 226 (231). As to liability of 
partner for criminal breach of trust, see 1939 
L. 406=41 P.L.R. 37; 1939 Sind 21. 

Sec. 27 . — See S. 11, English Partnership 
Act. Any partner in a trading firm has an 
implied authority to borrow money for the 
purposes of the business on the credit of the 
firm. A firm would be a trading firm if its 
business consists in buying and selling. In 
such a case, there is no duty cast on the per- 
son who advances the money to make any 
further enquiries and the other partners are 
responsible though the borrowing partner 
may misappropriate the money. 48 B. 176= 
77 I.C. 548=1924 B. 260. 

Sec. 28 . — See S. 14, English Partnership 
Act and Ss. 245 and 246 of the Indian Con- 
raci Act. “S. 28 introduces the doctrine oi 
'holding out.’ ” 

Principles of the Section. — See 10 C.W. 
N. 313; 18 W.R. 384; 78 P.R. 1903. Any 
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partner in that firm to any one who has on the faith of any suc^ representation 
^ven credit to the firm; whether the person representing himself or represrated 
to be a partner does or does not know that the representation has reached the 
person so £ivin£ credit. 

(2) Where after a partner’s death the business is continued in the old 
firm name, the continued use of that name or of the deceased partner’s name as 
a part thereof shall not of itself make his legal representative or his estate liable 
for an}^ act of the firm done after his death. 

29. (1) A transfer by a partner of his interest in the firm, either absolute 

, or by mortgag-e, or by the creation by him of a charge 
Rights of transEeree of a interest, does not entitle the transferee, 

par ner s in . during the continuance of the firm, to interfere in the 

conduct of the business, or to require accounts, or to inspect the books of the 
firm, but entitles the transferee only to receive the share of profits of the trans- 
ferring partner, and the transferee shall accept the account of profits agreed to 
by the partners. 

(2) If the firm is dissolved or if the transferring partner ceases to be a 
partner, the transferee is entitled as against the remaining partners, to receive 
the share of the assets of the firm to which the transferring partner is entitled, 
and, for the purpose of ascertaining that share, to an account as from the date 
of the dissolution. 


conduct on the part of a person reasonably 
calculated to lead others to suppose that he 
is a partner in a particular business amounts 
to a holding out on his part; for by such 
conduct he lends his credit to the concern. 
A frequent method of holding out consists 
in the use of one’s name as a part of the firm 
style. Such use is a virtual representation 
that the person thus named is a member of 
the firm. 88 I.C. 584=1925 O. 451; 87 
I.C. 508=29 C.W.N. 496=1925 C. 937. 
The addition of Co.” to the name of an 
individual does not indicate that any parti- 
cular person is designated by those words. 
Still a person may be held out as a partner, 
without having his name appear in the firm 
style, or being disclosed in any way,_ 1925 
O. 451, Under this Act the rule of liability 
by “holding out” can be relied on only by the 
persons to whom the representation has been 
made and who have acted on the faith of its 
being true. 87 I.C. 905=1925 S. 310. See 
also 10 C.W.N. 313; 18 W.R. 384 (387); 
78 P.R. 1903. As to liability of retiring 
partner, ^ee 137 P.L.R. 1908=102 P.W.R. 
1908. But there may be cases in which the 
holding out has been so public and so long 
continued that the Court may infer that one 
dealing with the parties knew it and relied 
upon it, without direct testimony to that 
effect 

Sec. 29 . — See S. 31, English Partnership 
Act 

Chance of Membership of Firm by 
Transfer of a Partner’s Interest in the 
!F)drm. — It is^ competent for a partner to sell 
his interest in the firm and retire therefrom. 
Such transaction does not prevent the con- 
tinuance of the partnership 'by the other 
partners. On the contrary, if the business is 
thereafter carded on by the other partners^ 


it will be presumed that their original con- 
tract remains in force, so far as it is con- 
sistent with the change of members. With- 
out the retirement of a partner, the members 
of an existing firm may admit a new mem- 
ber into the firm. If the incoming partner 
is induced to become a member of the firm 
by false and fraudulent representations, he 
may rescind or maintain an action on the 
ground of fraud. As to the effect of fraud 
on creditors, see 18 N.L.R. 186=64 I.C. 
719=1922 N. 70, The fundamental principle 
underlying the law of partnership is that a 
stranger cannot be foisted upon the partners 
against their will; consequently even when a 
partner transfers his interests in a firm the 
transferor does not cease to be a partner nor 
does the transferee become one. 1942 N.L. 
J. 229. The assignee of a partner is not 
bound by any settlement of accounts entered 
into by the remaining partners behind his 
back and after notice of assignment. 52 M. 
509=1929 M. 627=56 M.L.J. 776. The 
legal power of a partner to make a transfer 
of his interest to a third person is unques- 
tioned. The transferee, however, does not 
become a tenant-in-common with the other 
partners in any specific goods, but acquires 
only the interest his vendor had, which is his 
share of the residue after the affairs of the 
firm are settled and the debts paid, including, 
debts due from the firm to a partner. Such 
a purchase does not make the buyer a partner 
in the firm, without the concurrence of all 
the partners, either given expressly or impli- 
ed from conduct. The assignee or mortgagee 
of the share of a partner is entitled to- receive 
a share of the profits to which the assigning 
partner would be entitled and the assignee 
must accept the accounts of profits agre^ to 
by the parsers. 10 P. 792=12 Pat.L.T< 
361=1932 P. 15. also 4 L.W. 10=34 



s. 30] 


The Partnership Act (IX of 1932). 


4049 


30. (1) A person who is a minor according to the law to which he is 

Minors admitted to the subject nny not be a partner in a hrm but, with the 
benefits of partnership. consent of all the partners for the time being, he may 

be admitted to the benefits of partnership. 

(2) Such minor has a right to such share of the property and of the 
profits of the firm as' may be agreed upon, and he may have access to and inspect 
and copy any of the accounts of the firm. 


T.C. 543. A third party assignee of the 
rights of a partner has no right to call for an 
account of the partnership business from the 
other partners; even when the^ transfer re- 
sults in or is followed by a dissolution the 
transferee can claim an account only from 
the date of dissolution. The Act does not 
deal with the case of a transfer by an ex- 
partner after dissolution but there is no 
reason why the right of such a transferee to 
claim an account of the partnership from the 
other ex-partners should be any" larger than 
the right of a transferee or assignee under 
S. 29 of the Act. To a suit by such a trans- 
feree for accounts from the date of the 
partnership and not merely from the date of 
dissolution, the assignor is a necessary party 
and his non- joinder is fatal. I.L.R. (1944) 
Kar. 21. Where two out of a firm of three 
partners assigned their shares to two others 
and it was not proved that the third partner 
relinquished his claim upon the assignors as 
a partner, although he might have had know- 
ledge of the assignment, he is entitled to sue 
for the winding up of the partnership and 
for a decree for account as against the as- 
signor-partners and the assignees. 26 I. A. 
202=27 C. 93 (P.C.). One partner cannot 
by his action introduce a third party without 
the consent of the other partners, so as to 
give the third party a right to interfere in the 
management of the business or to ask for an 
account It is only when dissolution occurs 
that the right of the assignee arises to take 
action in the same way as his assignor could 
have done, to claim an account as from tne 
date of the dissolution. But it is the assig- 
nor and not the assignee who can sue tor 
dissolution. 27 Bom.L.R. 409= 925 B. 34^ 
5^^ also 10 P. 792, supra. That is the law 
as laid down in the English Partnershi^p Ac 
(see Sec. 31) and that also represents and 
always represented the law in India, although 
there was, before the enactment of sec- 
tion, no statutory provision to that effect. lU 
P. 792. The purchaser of the^ right of one 
of the partners of a mill, pending ^ 
dissolution and accounts, is not entitled to 
maintain a separate suit for damages for u 
and occupation of the mill even though 
mill solely belonged to his vendor. 19 C. W • 
•NT 1115=31 I C. 707. A receiver appointed 
• at*thfmstance of an assignee of the sha^e 
of a partner cannot, any more than me, 
iiiee himself, sue the other P-tn|rs_te 
accounts before dissolution. 10 P. 

T r 40=1932 15. As to exceptional circum- 
stoces under which the rj&ht to account 
^te recognised. 10 P..792. A palter 
has^ no right to any specific items of partiierr 
C.O M. — "io? 


ship property, but a partner in a firm, unlike 
a shareholder in a joint stock company, is a 
‘joint owner’ and holds an interest in the 
partnership property, and dissolution of part- 
nership operates as a transfer of that interest 
An agreement to assign his interests in a firm 
owning immovable property requires to be 
registered. 55 M. 72=1931 M. 580=60 M. 
L.J. 527. In a suit by a transferee or an 
assignee from an ex-partner in a firm after 
the dissolution of the partnership, for ac- 
counts of the dissolved partnership as a 
whole and ,not for accounts after the date oT 
the dissolution only, the assignors are neces- 
sary parties. Consequently, when they are 
not joined either as plaintiffs or defendants 
till more than three years after the dissolu- 
tion of the partnership, the entire suit must 
stand dismissed. Sec. 130 (2), T. P. Act, 
does not obviate the necessity of impleading 
the assignor in such a suit. 194 I.C. 380= 
1941 Sind 73. 

Sec. 29 (2) — Scope — If abrogated by 
S. 130 (2). T. P. Att LL.R. (1944) 
Kar. 21. Lease in favour of three partners 
from Government in respect of lands with 
salt pans — Clause prohibiting alienation or 
taking in of new partners without consent of 
lessor — Arrangement between one of the pwil- 
ners and financier that latter was to receive a 
share of profits of that partner — Not opposed 
to public policy or terms of the lease — Righ^ 
of stranger to sue for accounts and share of 
profits — Madras Salt Act (IV of 1889) — T^ot 
a bar. 1944 M.W.N. 416=57 L.W. 394 
(2)=1944 M. 394=(1944) 1 M.LJ. 461 
Sec. 30, — Cf. Ss. 247 and 248, Contract 
Act. There is nothing corresponding to this 
section in the English Act. A minor on at- 
taining majority cannot be adjudicated in- 
solvent ‘for the debts of the firm. 36 I.C. 
787=1917 M.W.N. 150; 58 I.C. 557. Both 
under S. 30 of the Partnership Act and under 
S. 247 of the Contract Act which was re- 
pealed by the former Act, a minor cannot be 
a partner in a firm though he may be admitted 
to the benefits of a partnership. There can 
therefore be no question of a minor retiring 
from a partnership when he is still a minor. 
Under S. 30 of the Partnership Act, a minor 
who is admitted to the benefits of a partner; - 
ship, will no doubt become a partner if he 
fails to give notice within six months of his 
becoming a major; but this will not apply 
when the minor had become a major before 
the Partnership Act came into force, S. 248, 
Contract Act, which was in force before the 
Partnership \ct, did not provide for the 
minor .becoming a partner on failuVe to give 
public ‘notice. The position would only be 
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(3) Such minor's share is liable for the acts of the hrm, but the minor 

is not personally liable for any such act. 

(4) Such minor may not sue the partners for an account or payment of 

his share of the property or profits of the firm, save when severing his connec- 

tion with the firm, and in such case the amoimt of his share shall be determined 
by a valuation made as far as possible in accordance with the rules contained in 
section 48 : 

Provided that all the partners acting together or any partner entitled to 
dissolve the firm upon notice to other partners may elect in such suit to dissolve 
the firm, and thereupon the Court shall proceed with the suit as one for dissolu- 
tion and for settling accounts between the partners and the amount of the share 
of the minor shall be determined along with the shares of the partners. 

(5) At any time within six months of his attaining majority, or of his 
obtaining knowledge that he had been admitted to the benefits of the partnership, 
whichever date is later, such person may give public notice that he has elected 
to become or that he has elected not to become a partner in the firm, and such 
notice shall deicnnine his position as regards the firm: 

Provided that, if he fails to give such notice, he shall become a partner 
in the firm on the expiry of the said six months. 

(6) Where any person has been admitted as a minor to the benefits of 
partnership in a firm, the burden of proving the fact that such person had no 
knowledge of such admission until a particular date after the expiry of six 
months of his attaining majority shall lie on the person asserting that fact. 


that he became liable on attaining majority 
for the obligation incurred since the admis- 
sion to the benefits of the partnership unless 
he gave public notice within a reasonable time 
of his repudiation of partnership. 194S P. 
W.N. 320=1945 P, 286. Though a minor 
partner cannot be adjudicated insolvent, the 
firm can be and its profits can be dealt with 
for the benefit of the creditors. Minor has a 
right to share in the property still left, 21 
S.L.R. 280=1927 S. 18=97 I.C. 446. See 
also 42 A. 515=18 A.L.J, 611=55 I.C. 
557; 42 C. 225=26 I.C. 836; 42 I.C. 98. 
S. 247, the infant, while entitled to share in the 
which an infant partner occupies, does not 
seem to accord with the English cases. Under 
S. 247, the infant, while entitled to share the 
profits of the business, is not liable for the 
losses except to the extent of his own share 
in the partnership property. According to 
the English cases, a minor is no more bound 
by a contract of partnership than by any 
other contract. Moreover, under S. 247, the 
minor’s share in the property of the firm is 
liable for its obligations, whether he has 
derived benefit from the business or not. 20 
B. 767 ( 777). S. 248, Contract Act, seems 
to place the creditors of the firm in a more 
favourable position than in England. 25 C. 
W.N. 847=66 I.C. 811=1921 C. 538. 
*^Benefits of partnership'* include benefits 
which minor would enjoy if he were major. 
86 I.C. 944=18 S.L.R. 96=1925 S. 272. As 
to the scope of this section, see 23 B. 146 
(161). As 'to what amounts to the admission 
of a minor to the benefits of a partnership, 
1917' M. W.N. 150=36 I.C. 787. This 
section ii subject to the provisions of S. 11, 
Contract Act, and a minor cannot simultane- 
ously ica?eate 'a partnership and admit himself 


to its benefits. There must be a partnership 
alreadj'- in existence before a minor can be 
admitted to the benefits thereof. 1922 L. 
441=67 I.C. 95. The question whether a 
minor has been admitted to the benefits of a 
partnership is one of fact to be pleaded and 
proved at the trial and cannot be allowed to 
be raised for the first time in appeal. 49 
C. 560=49 I. A. 108=1922 P.C. 237=43 
M.L.J. 41 (P.C.). Where one of two 

partners died leaving a minor son, but the 
business was carried on under the old name 
and style with the partnership funds, held^ 
that the^ minor could not enter into a con- 
tract with the surviving partner and was 
consequently not a partner. 53 A. 479=130 
I.C. 704=1931 A. 327. In a such case the 
partnership having come to an end on the 
death of one of the partners, there was no 
question of the minor being admitted to the 
benefits of the partnership. 53 A. 479. 
Although a minor cannot be a member of 
partnership by his own contract, yet, if he is 
admitted to the benefits of the partnership 
by the other members, he can bind the others 
by his dealings in respect of the partnership 
business. 42 T. C. 98. Ss. 247 and 248, 
Contract Act, are independent of Hindu law 
and apply to all persons. 36 I.C. 787. See, 
however, 41 M. 824, infra. Ss. 247 and 248, 
Contract Act, do not appb’ to minor members 
in a joint family trade whether started by 
manager or inherited. The minor’s interest 
depends on his belonging to the family, not 
on his agreement or admission. Minor is not 
liable for debts contracted during his mino- 
rity. 41 M. 824=35 M.L.J. 473=49 I.C. 
220. See also 23 C.W.N. 500=29 C.L.J. 
280=51 I.C. 597. A Hindu infant, who by 
birth or inheritance, becomes entitled to an 
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(7) Where such person becomes a partner, — 

(a) his rights and liabilities as a minor continue up to the date on which 
he becomes a partner, but he also becomes personally liable to third parties for 
all acts of the firm done since he was admitted to the benefits of partnership, 
and 

{b) his share in the property and profits of the firm shall be the share 
to which he was entitled as a minor. 

(8) Where such person elects not to become a partner, — 

{a) his rights and liabilities shall continue to be those of a minor under 
this section up to the date on which he gives public notice, 

(&) his share shall not be liable for any acts of the firm done after the 
date of the notice, and 

{c) he shall be entitled to sue the partners for his share of the property 
and profits in accordance with sub-section (4). 

(9) Nothing in sub-section (7) and (8) shall affect the provisions of 
section 28, 


interest in a joint family business, does not 
necessarily become a member of the trading 
partnership which carries on the business. 
He can only become a member of the part- 
nership by a consentient act on the pari of 
himself and his partners. 26 C. 349 (354). 
Members of the family, who are minors and 
are not shown to have been admitted into^ a 
trading firm and to have taken part in its 
business, need not be made parties as plain- 
tiffs to a suit to recover arrears due to a 
family trading firm. 25 A. 378 (384). The 
guardian of a Hindu minor is competent to 
carry on an ancestral trade on behalf of the 
minor; but the minor is not personally’ liable 
for the debts of the business and, on the 
analogy of the rule in S. 247 with regard to 
his liability on being admitted to partnership 
contracts, the share of the minor in the pro- 
perty is alone liable. 3 C. 738. S. 247 is not 
strictly applicable, however, where the minor 
is the sole owner of the firm, as there is no 
case of partnership there. But, in such a 
case, where the ancestral trade is carried on 
under the superintendence of the natural 
guardian of the minor for the benefit of 
herself (she having a claim to maintenance) 
and the said minor, the latter will be bound 
by all the acts of the natural guardian, which 
are necessarily incidental to or flowing out 
of the carrying on of that trade 20 B. 767 
(777, 779). 


Position of minor Partner.— Minor, 
though participating in profits of a firm, is 
not a partner. See 23 B. 146 (161). A 
person who is under the age of majority can- 
not be a member of the “firm” as defined in 
S. 4. He may be admitted to the benefits of 
a firm but cannot be made personally liable 
for any obligations of the firm. His share 
in the property of the firm is liable for the 
obligations of the firm and that share is no 
more than his right to participate in the 
property of the firm, after its obligations 
have been satisfied. 21 S.L.R. 280=1927 S. 
18; 30 C. 539 (P.C.) and 49 C. 560=1922 
PX. 237=43 M.L.J. 41=49 LA. 108 (P. 


C.). See also 25 C.W.N. 847=66 I.C. 
811; and 43 I.C. 76=7 L.W. 218. By 
merely being admitted to the benefits 
of a partnership, a minor does not 
become a partner. It is only by his 
acquiescence after he attains majority that he 
can be said to have accepted the position of 
a partner, wdth all the liabilities of a partner. 
62 I.C. 802=1921 M. 98=40 M.L.J. 153. 

Sec. 30 (2). — ^A minor admitted to the 
benefits of partnership is entitled to partici- 
pate in the property of the firm after its 
obligations are discharged. 49 C. 560=43 M. 
L.J. 41 (P.C.). 5*^^ also 18 S.L.R. 96= 
1925 S. 272; 21 S.L.R. 280=1927 S. 18; 
42 A. 515; 42 C. 225; 58 I.C. 557. Minors 
admitted to partnership are liable to the ex- 
tent of their shares for partnership debts, 
but they are not personally liable. 30 Bom. 

L. R. 762=1928 P.C. 135 (P.C.) . also 
51 I.C. 597=23 C.W.N. 500; 21 S.L.R. 
280=97 I.C. 446; 1936 M. 707=71 M.L.J. 
373; 66 I.C. 811=25 C.W.N. 847; 43 I.C. 
76=7 L.W. 218; 3 C. 738 ; 41 M. 824=35 

M. L.J. 473=49 I.C. 220. Minor member 
of joint Hindu family not liable for debts, 
contracted during his minority See also 11 
C.W.N. 135. 

Rights of minor sons of deceased part- 
ner. — ^Where, on the death of one of two 
partners, his widow and minor sons agreed to 
continue the partnership, but later sued for 
dissolution, held, the minors were like part- 
ners but not liable for losses, and the surviv- 
ing partner was liable to account to the deceas- 
ed partner’s representatives for his share of 
the profits and assets at his death, deducting a 
reasonable amount as remuneration for his 
services since then. 6 R. 198=1928 R. 160. 
But see also 53 A. 479=1931 A. 327, cited 
supra, [n a suit against a partnership firm, 
there cannot be a personal decree against the 
minor i^artners. They would be liable only 
to the extent of their interest in the assets 
of the firm. 35 P.L.R. 539. 

Minor Representati\t: of Deceased^ 
Partner, Liability of — A minor representa- 
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CHAPTER V. 

Incoming and Outgoing Partners. 

31. (1) Subject to contract between the partners and to the provisions of 

section 30, no person shall be introduced as a partner 
Introduction of a paiinei into a firm without the consent of all the existing 

partners. 

(2) Subject to the provisions of section 30, a person who is introduced 
as a partner into a firm does not thereby become liable for any act of the firm 
done before he became a partner. 

32. (1) A partner may retire — 

Retirement of a pailner (a) with the consent of all the other 

partners, 

(b) in accordance with an express agreement by the partners, or 
(r) where the partnership is at will, by giving notice in writing to all the 
other partners of his intention to retire. 


tive of deceased partner managing the firm 
is liable to account to the survivor for part- 
nership business carried on during the deceas- 
ed’s lifetime. The liability of the minor is 
not taken away by minor’s want of personal 
knowledge. This liability is however con- 
fined to the extent of assets received by the 
minor representative. 40 A. 446=16 AX.J. 
305=45 I.C. 31. See also 71 M.LJ. 373. 

Fraud by Minor. — ^The exception of an 
infant is not made in S. 115, Evidence Act, 
and therefore, a minor, who executed a r^ 
gistered sale-deed representing himself to be 
of full age, is estopped from subsequently 
seeking to set aside the sale, on the ground 
of his minority. 21 B. 198 (201) ; 23 B. 
146 (155). 

Chap. V. — ^“Though Chapter VII on 
the Registration of Firms is the most im- 
portant departure in the Act as regards 
substance, this Chapter is the most import- 
ant departure as regards form. As motion- 
ed in the Select Committo’s Report, it con- 
tains no material change in the law of part- 
nership, but it collects together and sets out 
in a convenient form all rules relating to the 
coming in of a partner, and all rules relat- 
ing to the going out of a partner tn so far 
as these rules do not relate to the dissolu-' 
iion of the firm or to the consequences of 
dissolution. As a result of the limitation on 
the selection of these provisions, they re- 
late chiefly to what is referred to in various 
places in the Act as a ‘change in the firm, 
that is, a change in the constotion of the 
firm which has not resulted in the dissolution 
of the firm. However, a few provisions, 
such as S. 34 (1) and S. 37 are of general 
application, that is, they apply where ^e 
firm continues without dissolution,^ and also 
where a dissolved firm is reconstituted 
carries on the business with the^ property 
and assets of the dissolved firm is reconsti- 
tuted and carries on the business with the 
•property and assets of the dissolved hrm. 
For this reason, the Chapter is given the 
Tion-committal title of ‘Incoming and Out- 


going Partners,’ rather than the restricted 
title of ‘Change in a Firm,* which would 
otherwise have been more suitable”. (Re- 
port of Select Committee ) 

Sec. 31.— C/. Ss. 249 and 253 (6) of 
the Contract Act and Ss. 17 and 24 of the 
English Act. S. 249, Contract Act, had 
no application to cases where, by arrange- 
ment between the parties, a person becomes 
entitled to the profits and liable for the 
debts accruing to and incurred by the firm, 
before his admission as a partner. 9 C.L. 
R. 21. 

Sec. 31 (2): Liability of Incoming 
Partner-Commencement. — If a newly 
constituted partnership agrees among its 
members that the members of the new part- 
nership shall have the poewr to bind it for 
the taking on of the debts of the previous 
firm which the new partnership had taken 
over, that would^ be binding on the new 
partnership, provided, however, there is any- 
thing in the transaction to show that the per- 
sons who executed the bills or notes or 
whatever are relied upon, were purporting to 
act on behalf of the new partnership. 1927 
M. 889=53 M.L.J. 303. Even if the in- 
coming partner has agreed with his co-part- 
ners that as between themselves, the part- 
nership shall be deemed to have commenced 
at an earlier date, or that the debts of the 
old firm shall be taken over by the new, 
this is not of itself sufficient to^ give credi- 
tors who are no parties to the agreement, any 
right to sue the new partner for anything 
done before he in fact become a partner. 51 
M.L.J. 506=49 M. 930=1926 M. 1138. To 
give the creditors this right, there must be 
some agreement to that effect between the 
new partners and the creditors. 51 M.L. 
J. 506=49 M. 930. Apart from privity of 
contract, a creditor cannot rely on agree- 
ment between partners inter se such as that 
the new partner would be liable for antece- 
dent debts. (Ibid) To determine whether 
a new partner becomes liable to an existing 
creditor of the firm, two questions have to 
be considered (1) whether the new firm has 
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(2) A retiring partner may be discharged from any liability to any third 
party for acts of the firm done before his retirement by an agreement made by 
him with such third party and the partners of the reconstituted firm, and such 
agreement may be implied by a course of dealing between such third party and 
the reconstituted firm after he had knowledge of the retirement. 

(3) Notwithstanding the retirement of a partner from a firm, he and the 
partners continue to be liable as partners to third parties for any act done by 
any of them which would have been an act of the firm if done before the retire- 
ment, until public notice is given of the retirement: 

Provided that a retired partner is not liable to any third party who deals 
with the firm without knowing that he was a partner. 

(4) Notices under sub-section (3) may be given by the retired partner 
or by any partner of the reconstituted firm. 


assumed the liability to pa^^ the debt, and 
(2) ’whether the creditor has agreed to 
accent the new firm as his debtors, and to 
discharge the old partnership from its lia- 
bility 35 C.W.N. 593. If a partner of a 
firm retires after he has entered into a con- 
tiact and a new partner joins the firm, the 
newlv constituted firm is different from the 
old firm and cannot institute a suit on the 
contract entered into by the latter, except 
when the new firm took over all the liabilities* 
and outstandino-s of the old firm 65 I. C. 
26=1922 S. 13. 

Purchaser of Stock of old Firm — S. 
262, Contract Act, does not provide for a 
statutory charge on the property. Hence 
where a person purchases the stock of an 
old firm, he is not liable for the debts of the 
firm, unless such debts are made a charge on 
the propertv purchased 1933 A.L.T. 170= 
1933 A. 175. 

Sec 32 (2); Principle of sub-S. (2). 
— The law that the creditor is not bound by 
the arrangements between the partners new 
and old is more for the benefit of the cre- 
ditor than to his detriment If a partner 
retires after the debt was contracted with an 
arrangement with his co-partners for extin- 
ction of his personal liability, such an arrange- 
ment does not affect the right of the 
creditor who can hold all the partners who 
dealt with him liable. 35 C.W.N. 593. 
A.S a general rule, however, a partner who 
retires from a firm often takes from the 
continuing partners a contract indemnifying 
him against firm debts Such contracts of 
indemnity do not, however, relieve the retir- 
ing partner from liability to firm creditors 
If a person has retired from a firm, he is 
entitled to show that imniediateh after 
the date of retirement, he wrote to the 
Bank and informed them that he had severed 
his connection with the firm and could not 
continue to guarantee its account. If he 
does that, any statement by him made at the 
time as the reason for his refusing to conti- 
nue to guarantee is admissible to explain 
his conduct. 35 C.W.N. 705=1932 C. 236. 
A continuing guarantee given to a firm, or 
in respect of the transactions of a firm, is, 
in the absence of agreement to the contrary 
revoked as to the future by a change in the 


firm The reason is that such a change des- 
tro\s its identity {See S. 38, infra.) 
Acknowledgment hv one of the several part- 
ners in the absence of notice of dissolution 
by resigning partner is binding on resigning 
paitner. 56 C. 556=^3 C.W.N. 412=1929 
C. 714 also 1920 M. 114=50 M.L.J. 
67; 26 B. 42. Where notice of dissolution 
was sent to the branches and the arhitas 
of the firm, and there was no attempt at 
concealment of the change in its constitution, 
the mere fact that the continuing partner 
retained the old firm’s name, which does not 
disclose the identity of the retired partners, 
cannot render them liable for debts con- 
tracted by the continuing partner, after their 
retirement. 78 P R. 1903. But where the 
persons who intended to retire from busi- 
ness did in fact continue to associate with 
Its work, a presumption may legitimately be 
drawn in favour of the continuance of the 
partnership 1921 C. 722=67 I.C. 10=34 
C.L.J. 405. A partner who has retired be- 
fore a certain transaction with the firm to 
which he had belonged takes place, cannot be 
held responsible, unless it can be shown that 
the transaction was with either a previous 
customer or one who was aware that the 
letired partner had been a partner. 137 P. 
L.R. 1908=102 P.W.R. 1908; 68 I. C. 
932=1922 L. 466; also 14 L. 188=1933 
L. 417; or that he has actually held himself 
out to he a partner j a position which gives 
rise to a different class of consideration. 
137 P.L.R. 1908=102 P.W.R. 1908. If 
a person is a member of a firm, and known 
to be such, persons dealing with the firm may 
be influenced by his credit, and unless he 
takes proper steps to make his retirement 
clear, he will be held responsible to those 
who knew of his partnership and might have 
been influenced by the fact. But it is de- 
finite personal knowledge which is required. 
It cannot be held as a principle that when 
a person has dealings with a man who was 
once a member of a joint Hindu family and 
competent to pledge the resources of that 
family such person can hold all the mem- 
bers, who once constituted a joint Hindu 
family "responsible, unless they have taken 
the precaution publicly to proclaim their 
partition. If it be shown that the father of 
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33. (1) A partner may not be expelled from a firm by any majority of 

_ , . . the partners, save in the exercise in good faith of 

xpu Sion of a partner. powers conferred by contract between the partner^. 
(2) The provisions of sub-section (2), (3) and (4) of section 32 shall 
apply to an expelled partner as if he were a retired partner. 

34. (1) Where a partner in a firm is adjudicated an insolvent he ceases 

to be a partner on the date on which the order of 
Insolvency of a partner adjudication is made whether or not the firm is 

thereby dissolved. 

(2) Where under a contract between the partners the firm is not dissolved 
by^ the adjudication of a partner as an insolvent, the estate of a partner so 
adjudicated is not liable for any act of the firm and the firm is not liable for any 
act of the insolvent, done after the date on which the order of adjudication 
is made. 

35. Where under a contract between the partners the firm is not dissolved 

liability of estate^ of death of a partner, the estate of a deceased 

deceased partner. partner is not liable for any act of the firm done 

after his death. 

(0 An outgoing partner may carry on a business competing with that 


a minor son, had notice of a fact, such 
minor cannot say that he had no notice. 137 
P. L. R. 1908=102 P. W. R. 1908. The 
outgoing partner has a right to be indemni- 
fied against the partnership debts by the ap- 
propriation thereto of the partnership assets 
unless such right has been taken away by 
any deed or agreement to which he is a 
party. 1933 S. 182. 

Sec. 32, sub-S. (3): Principle of sub- 
Cl. (3). — Obligations resulting from con- 
tracts entered into before a partner’s retire- 
ment are binding upon him, even though such 
obligations are not consummated until after 
his retirement and although as between him- 
self ’and the new firm, the latter has under- 
taken to discharge them. The same is true 
of obligations incurred after his retirement, 
and before notice thereof has been duly 
given unless he is a dormant partner. See 
75 P.R. 1908=122 P.W.R. 1908; 28 B. 
606 (614) . But for liabilities incurred by 
new firm after his retirement, which 
has been duly notified, he is not responsible. 
See also 1922 L. 466; 9 M. 492. The 
phrase Chikmi Sharik, by its etymological 
sense, means a partner whose name is not 
disclosed, that is, a dormant partner. There- 
fore, on the retirement of a Shikmi Sharik, 
no^ notice of the dissolution of the partner- 
ship need be given. But he is liable to all 
the claims ^ on the partnership till the date 
of his retirement. The onus of proving 
that he has retired from the partnership at 
z. specified period lies on him, on general 
principles as well as under S. 105, Evidence 
Act 75 P.R. 1908=122 P.W.R. 1908. 
Where goods are sent _ to a firm on im- 
spection during the continuance of a part- 
nership and out of them those that are not 
reamed after the dissolution 
of the partnership, though the cause of action 
may not arise till the unrequired goods are 
returned, yet all those persons who were 
members of the firm at the time the goods 


were sent to it on inspection will be liable for 
the goods taken. 29 C.W.N. 496=1925 C 
937. 

• Notice— 28 B. 606; 9 M. 492 (494). 
When a dormant partner ceases to be a mem- 
ber of the firm, the real authority of his 
co-partners to bind him is thereby with- 
drawn; and as ex hypothesi no one knows 
of the authority, no one is entitled to rely 
upon its continuance. 1930 B. 449 follow- 
ing 1927 B. 560 and 1929 P.C. 132. 5^^ also 
1938 A.L.J. 907=1938 A. 619; 1936 Pat. 
539=15 Pat. 709. As to the liability of dor- 
mant partners, see 13 W.R. 29 (30) =13 

M.I.A. 358 (P.C.); 9 W.R. 355 (356). 
See also 8 C. 678. S. 264, Contract Act, 
is a particular ^ form of estoppel by conduct 
and a person is not entitled to take advan- 
tage of it unless the facts raise a presump- 
tion that the absence of public notice excit- 
ed in him a belief which caused him to do 
something that he would not otherwise have 
done. 1933 L. 591=34 P.L.R. 1022. 

Secs. 32, 33 and 45. — Though a part- 
ner’s connection with a firm may have 
ceased, the firm would nevertheless continue 
to be bound by the transactions of that part- 
ner^ made with third parties, until public 
notice of the severance is given or it is 
shown that the third party was aware of the 
severance on the date of transaction. 1938 
A.L.J. 907=1938 A. 619. 

Sec. 33.— 5 *^^ 12 C.W.N. 455; 1938 

All. 619. 

Sec. 35. — This section is derived from 
sub-S. (3) of S. 36 of the English Act. 
Like S. 34, it is confined to the case where 
the firm ^ continues without dissolution. 
Where dissolution has occurred, these mat- 
ters are provided for in Ss. 45 and 47, 
{Report of Select Committee.) 

Sec. 36; Continued use of Firm Name. 
— The right to continue the use of the old 
firm name, after the retirement of a partner, 
may be acquired by an express agreement 
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Rights of outgoing part- Qf and he may advertise such business, but> 

'''' ^^^bject to contract to the contrary, he may not- 

(a) use the firm name, 

(b) represent himself as carying on the business of the firm, or 

(c) solicit the custom of persons who were dealing with the firm before 
he ceased to be a partner. 

(2) A partner may make an agreement with his partners that on ceasing- 
to be a partner he will not carry on any business simi- 
Agreements in lestraini ^j^^t of the firm within a specified period or 

^ within specified local limits ; and, notwithstanding 

anything contained in section 27 of die Indian Contract Act, 1872, such agreement 
shall be valid if the restrictions imposed are reasonable. 

37. Where any member of a firm has died or otherwise ceased to be a 

Right of outgoing partner 

in certain cases to share carry on the business of the firm with the property of 
subsequent profits the firm without any final settlement of accounts as 

between them and the outgoing partner or his estate, 
then, in the absence of a contract to the contrary, the outgoing partner, or his 
estate is entitled at the option of himself or his representatives to such share 
of the profits made since he ceased to be a partner as may be attributable to the 
use of his share of the property of the firm or to interest at the rate of six 
per cent, per annum on the amount of his share in the property of the firm : 

Provided that where by contract between the partners an option is given 
to surviving or continuing partners to purcrase the interest of a deceased or 
outgoing partner, and that option is duly exercised, the estate of the deceased 
partner, or the outgoing partner or his estate, as the case may be, is* not entitled 
to any further or other share of profits; but if any partner, assuming to act 
in exercise of the option does not in all material respects comply with the terms 
thereof, he is liable to account under the foregoing provisions of this section. 


with such partner, 1922 L. 466. Where, 
after dissolution of a certain firm, the as- 
sets are divided between the partners, one 
of the partners can make use of the old 
firm’s name in suits and execution proceed- 
ings for the recovery of the debts which 
fell to his share at the division, unless that 
causes any risk of liability to the others, 
and an injunction cannot be granted to res- 
train such use at the instance of the others. 
9 R. 52=1931 R. 138. Mere passive ac- 
quiescence or even consent to the use of the 
firm’s name by a partner who has left the 
firm would not make him liable to persons 
dealing with the firm after he has left it. 3 
I.C. 415=13 C.W.N. 931. 

Sec. 37. — Section corresponds to S. 42 
of the English Partnership Act. 

Scope of Section. — ^Where a partner, on 
the death of another partner, retains the 
partnership capital in his hands and employs 
it in trade, he is bound to render an account 
of the profits of the partnership to the 
other partner’s son from the time of the 
death of that partner up to the date when 
the final decree is made. 53 A. 479=1931 
A. 327. Where on the dissolution of a 
firm one of the partners retains assets of 
the firm in his hands without any settlement 
of accounts and applies them in continuing 
the business for his benefit, he may be 
ordered to account for these assets with in- 


terest thereon, even in the absence of fraud 
or misconduct in the nature of fraud : 1915 
P.C. 116=42 C. 914=42 I. A, 91=29 M. 

L. J. 70 (P.C.). The assets of the de- 
ceased partner are a loan to the firm if they 
are retained in the business after his death, 
and the arrangement he makes at the time 
of death binds his estate. 37 B. 158=19 I. 
C. 406=15 Bom.L.R. 192. Where on an 
assignment of a partner’s share the partner- 
ship is dissolved and a new firm is^ formed 
by the remaining partners, the assignee is 
entitled at his option either to the profits of 
the new firm or interest at 6 per cent. 52 

M. 509=1929 M. 627=56 M.L.J. 776. Op- 
tion of legal representative — Claim for 
share of assets only — Maintainability. (1947) 

1 M.L.J. 20. 

Profits attributable to the share of 

THE OUTGOING PARTNER’S CAPITAL — A minor 
who is entitled to claim the assets of his 
deceased father in a partnership cannot 
claim as of right a share in the profits of 
the concern. There is no fiduciary relation 
between the surviving partners and the legal 
representatives of the deceased partner. The 
amount due to the deceased is a loan and 
nothing more. 4 L.W. 521=37 I.C. 728. 

Nature of Right — Alternative — Interest 
OR Profits. — The right under this section 
where it exists, is an alternative right 
to interest on the capital improperly 
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88 A eoutiiiuing guarantee given to a firm, or to a third party in respect 
of the transactions of a firm, is, in the absence of 
Eevoeatioii of continuing to the contrary, revoked as to future tran- 

gwan ee j e ange in from the date of any change in the constitu- 

tion of the firm. 

CHAPTEE VI. 

Dissolution of a Firm. 

39. The dissolution of partnership between all 
Dissolution of a firm. the partners of a firm is called the ‘‘dissolution of the 

firm’\ 


retained in tiie business or to 
an account of the profits made by its use; 
and one or other of these alternatives must 
be distinctly chosen. A double claim for 
both profits and interest is inadmissible. 
Vyse V. Foster, 1874 L.E. 7 H, L. at p. 
336. See also 1929 M. 456=56 M.L.J. 
657=52 M. 672. He is not bound to make 
his election until the share of the profits 
that would fall to him has been ascertained 
and hence his final election must be post- 
poned until the accounts have been taken. 
And for such retiring partner to be able 
to claim his share of the profits, it is not 
necessary that the whole of the partnership 
assets are so used. 52 M. 672=1929 M. 
456=56 M.L.J. 657. Where a partner in- 
vests capital of his own in the partnersiiip 
business, he should in equipr be allowed to 
charge interest on the capital so employed 
in making up the profit and loss account of 
the business. 110 1.0. 639=23 S.L.R. 471 
=1929 B. 85. In an action to dissolve and 
wind up the affairs of a partnership, until 
the accounts have been taken, it is im- 
possible to say what if anything is due from 
any partner or co-partner ; interest, there- 
fore, should only be allowed to the plain- 
tiffs from the date of final decree by which 
amount (if any) is found to be due from 
the defendants to the plaintiffs and not 
from the date of plaint. 58 0. 208=34 
O.W.N. 737=1930 P.O. 185 (P.O.). A part- 
ner is not charged with interest in respect 
of overdrawings. 1930 P.C. 185. 

Sec. 38. — *Cf, sec. 18 of the English Act 
and sec. 260 of the Indian Contract Act. 
(Report of Select Committee.) 

Chapter VI. — This Chapter is derived 
from that part of the English Act which is 
headed "disolution of Partnership and its 
consequences,” but it excludes certain mat- 
ters alredy included in the previous Chap- 
ter, and introduces some new matter, nota- 
bly sec. 55 on goodwill. (Report of Select 
Committee.) 

Sec. 39. — ^As to the position of parties in 
a partnership suit being in some particulars 
different from that of the position of par- 
ties in an ordinary money suit, see 11 L. 359 
=1930 L. 725. Where a member of a joint 
Hindu family enters into a partnership, he 
might be representing the family of which 
he may be a member and may as such be 
accountable to the other members of the 
family; but so far as other parties to the 
de^d of partnership are concerned, they 
mti$t coniine themselves to the terms of the 


deed itself and cannot be permitted to tra- 
vel beyond it by raising a plea that his 
brother, a person not party to the said deed 
should have been impleaded in a suit lor 
dissolution of partnership. 1930 L. 655 ~ 
11 L. 359. See also Notes under see. 42, 
cl. (o), infra. The presumption of agency 
does not exist in the case of a partnership 
which has ceased to be a going concern. 
1925 N. 268=85 I.C. 775. Though it be 
true that a mere suspension of business of 
partnership does not necessarily lead to the 
conclusion that there has been a dissolution 
of the partnership, still the cessation of 
business coupled with other circumstances 
may legitimately lead to the inference that 
the partnership had been dissolved. 107 I. 
C. 673=26 A.L.J. 249=1928 A. 58; 1927 
P.C. 70 and 1925 A. 786, Dist. After a 
partnership has been dissolved and accounts 
settled, any balance struck by a partner is 
one without authority and consideration. It 
does not create any liability on the firm, 
95 I.C. 88=1926 L. 522 (2). 

Suit for Dissolution and accounts — ^Pro- 
cedure. — ^Where a suit is filed for dissolu- 
tion and settlement of accounts of a part- 
nership business, ordinarily the liabilities 
have to be paid and assets to be collected 
and the business has to be wound up. Some- 
times this is begun by ascertaining the lia- 
bilities and assigning them either to the 
parties with the consent of the creditors or 
by discharging them out of the sale pro- 
ceeds of the assets of the business. The 
amounts due to the partnership are valued 
and assigned to the parties, or auctioned 
between them, or sold to third parties. 160 
I.C. 642=1936 Lah. 458. When a partner- 
ship at will is formed, apart from the cir- 
cumstances in which the Conrt may dissolve 
it, it can come to an end by a notice of 
dissolution or abandonment by one of the 
partners of the partnership. The fact that 
no further partnership business is done 
does not result in a dissolution of the part- 
nership. The distinction between the clos- 
ing of a business and the dissolution of a 
partnership must be kept in view. I.L.R. 
(1940) Bom. 505=42 Bom.L.R. 511=1940 
Bom. 263. See also 1938 Siud 82=32 S.L. 
R. 672. 

Decree — Form op. — The proper form qf 
an order in dissolution of partnership is 
given in Form 21, Appendix 31 to the 0. P. 
Code where there is a form given for a 
preliminary decree in a suit for dissalution 
of* partnership and the taking of partner^ 



S. 41] 


4057 


The Partnership Act (IX of 1932). 

. 40. A firm may be dissolved with the consent 

Dissolution by agreement. « . 

01 all the partners or in accordance with a contract 

between the partners. 

Compulsory dissolution. 41. A firm is dissolved — 

{a) by the adjudication of all the partners or of all the partners but one 
as insolvent, or 


ship accounts. The practice which has ob- 
tained some recognition of copying down 
the concluding sentences of a judgment 
and incorporating those as an order ins- 
tead of making an order as contemplated 
by the first schedule is bad. 179 I.C, 64= 
1938 Rang. 478. A suit for dissolution of 
a partnership by one partner against ano- 
ther, without inmpleading all the partners 
of the business is not maintainable. 40 
Mys.H. 0. R. 234=19 Mys.L.J. 351. Even 
an assignee of a partner’s rights cannot in- 
tervene until after dissolution, still less can 
a person who claims to be a mortgagee of 
partnership property from a partner for a 
non-partnership purpose. Such a person 
claiming under a title which is a nullity as 
against the firm and the other partners can- 
not be joined in a suit for dissolution, 1941 
N.L.J. 657. Where one of the paitneis in 
a firm takes proceedings under the TJ. P. 
Encumbered Estates Act without disclosing 
the existence of the partnership and the 
other partner’s claim in such proceedings 
are rejected and a suit for disslotion and 
accounts is brought by him thereafter, it 
cannot be contended that the liability of the 
partner applicant under XT. P. Encumbered 
Estates Act is wiped out by reason of the 
proceedings under the XT. P. Encumbered 
Estates Act. The claim in the suit was by 
one member of a partnership against 'he 
other members and the proceedings under 
the XT. P. Encumbered Estates Act cannot be 
taken into consideration in taking accounts in 
such a suit. I.L.R. (1945) AH. 520=1945 
A.W.R. (H.O.) 344=1945 A.L.J. 201=1945 
All. 332. Dissolution — Suit for^ accounts. 
Interest can be allowed only from ^ the 
time when the amount is found due 
the date of the final decree. 1944 A.L.W. 
496. Partnership — Dissolution — Date — 
Family firm partner with another — ^Deaths, 
withdrwals and additions of family mem- 
bers during course of partnership — ^Effect. 
See (1945) 1 M.L.X 305 (P.O.)=i945 P.O. 
71=I.L.R. (1945) Kar. P. C. 134. Where 
on the dissolution of a partnership there is 
no settlement of accounts between the part- 
ners and one of the partners is thereafter 
compelled to pay a debt due by the partner- 
ship to third parties, a suit by such partner 
against the others for contribution cannot 
be maintained if at the time of the filing 
of such suit, a suit for general account of 
partnership is barred by limita<ion. 21 
Luck. 295=1946 O.A. (O.C.) 59=1946 Oudh 
117=1946 O.W.lSr. 59. 

See. 40 covers the case where all the part- 
ners agree that the firm should then be dis- 
solved; and also the case where the dissolu- 
tion occurs in pursuance of a contract pre- 
G. C, M. — 50S 


viously made, for example, in the articles of 
partnership. (Report of Select Committee.) 

It is open to the partners of a partnership 
to come together and agree to an account 
among themselves, even after the expiry of 
three years from date of dissolution;^ and 
such a settlement is supported by cor>ci dera- 
tion, as all of them make mutual promises 
to abide by such settlement. 142 I.C. 549 
=37 O.W.N. 580=1933 P.C. 120=64 M.L. 

J. 596 (P.C.). A firm carries on business 
so long as its business debts remain undis- 
chaiged. The mere fact tl 1* no new 
business was done after a particular date 
does not amount to a dissolution of the firm. 

32 S.L.R. 672 = 1938 Sind 82; 1938 Rang. 
478. See also 1937 Mad. 599;^ 1940 B. 63. 
Where the predominant intention ot the 
executants of a deed of partnership is that 
the film shall continue to carry on busi- 
ness without running the risk of dissolution 
•at the instance of one of the partners who 
did not agree with the rest and wherein 
machinery is provided by which a partner 
apprehending loss can obtain adequate re- 
lief and there is a provision for settlement 
of disputes by arbitiation, it is clear that 
it was the intention of the executants that 
the parnership shall not be dissolved on the 
happening of the contingencies taentioned 
in the Partnership Act. In such a case one 
of the partners has no right to bring a suit 
for dissolution of the partnership on the 
ground that the managing partner does not 
manage the business in a manner 
be profitable to the partners. I.L.R. (1939) 
A. 577=1939 A.L.J. 440=1939 All. 548. 

Sec. 41 relates to events whose occurence 
unavoidably dissolves a firm. Cl. (a) is new, 
but needs no comment. Cl. (h) is see. 34 
of the English Act and see. 255 ox^ the 
Indian Contract Act. The proviso incor- 
porates a suggestion made by Bindley at 
page 682. (Report of Select Committee.) 

Cl. (a).— -A s to the dissolution of the 

partnership by the bankruptcy or msolven- 
cy of the partners, it may be remarked that 
this naturally, and indeed, upon ^st rea- 
soning, necessarily produces this tor 

the bankrupt partners are thereby disabled 
to perform their portion of the partnership 
contract, since all their property, is by 
operation of law immediately _ upon the ae- 
elaration of bankruptcy or insolvency, ^ di- 
vested out of them and it passses by assign- 
ment to the persons who are duly^ designa- 
, ted as the assignees thereof, to dispose ot 
the same, and to distribute the proceeds 
among their creditors. The assipees arc 
not, on the one hand, compellable to be- 
come partners, nor, on the other hand, are 
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(6) by the happening of any event which makes it unlawful for the 
business of the firm to be carried on or for the partners to carry it on in 
partnership : 

Provided that, where more than one separate adventure or undertaking 
is carried on by the firm, the illegality of one or more shall not of itself cause 
the dissolution of the firm in respect of its lawful adventures and undertakings. 

Dissolution on the hap- ^ Subject to contract between the partners 
a firm is dissolved — 

{a) if constituted for a fixed term, by the expiry of that term; 

(6) if constituted to carry out one or more adventures or undertakings, 
by the completion thereof ; 


the other partners compellable to admit 
them into the partnership. But a more im- 
portant and an absolutely conclusive ground 
is that the further continuation of the part- 
nership is utterly incompatible with the 
whole policy ana objects of the bankrupt 
and insolvent systems. These systems con- 
template an immediate sale and distribution 
of the assets among the creditors; and the 
assi^ees have no authority whatever to en- 
ter into any further engagements in any 
trade or business on account of the credi- 
tors, or at their risk. (Story, see. B1.S); 
1928 S. 71=106 I.C. 54; 1925 S. 310=87 
IS.O. 905. A fortiori, the like doctnne « 
applies where all the partners become bank- 
rupt, for then the whole property is dives- 
ted out of all of them. (Story, sec. 313.) 
But the mere failure of a company does 
not dissolve a partnership. 1929 A. 230= 
117 I.O. 824. On this section, see also 
1932 S. 71=26 S.L.B. 204; 1932 S. 164; 
1932 B, 316=34 Bom,L.R. 623. 

Sec. 41, Cl, (h). — The iUegality of the 
partnership is no answer to a demand 
against it arising out of a transaction to 
which it is a party if the other person was 
not aware of it. ' If a business is carried 
on by two partners and is legal only so far 
as one is concerned, the presumption is that 
he has benefited by one half of the loan 
and a decree should be given against that 
partner only for half the amount borrowed 
by the partnership. 43 M. i41=38 M.L.J. 
123=54 I.C. 45. Sec. 25, Punjab Laws Act, 
only applies to a person’s misconduct pre- 
vious to his being declared an i:i solvent, and 
the bankruptsy of a firm does not necessarily 
involve a legal prohibition of its business. 
The partners themselves are thereby pre- 
vented from carrying on the business, but 
it does not follow that the business itself 
is prohibited by law. 37 P.R. 1897. A 
suit to recover even the money advanced as 
capital for the purposes of a partnership, 
which was partly illegal, is bad. 3 Bom. 
L.R. 169. 

Seo. 42. — ^It is the duty of the Courts to 
bring about the fulfilment of the expecta- 
tions of the parties, and when a partnership 
has been entered into for a fixed term, the 
Courts should not permit a partner to 
drive the others to a dissolution. 1921 0. 
633=66 I.G. 473=2 L. 351=1922 L. 195. 


Where plaintiff and defendant entered im-o 
partnership for a fixed term, b«n plaintiff 
failed to carry out his part of the partner- 
ship work, it was held that the plaintiff 
was not entitled to compensation for cer- 
tain work done by him, that the defendant 
could not be expected to wait inilefinitely 
for plaintiff to do his share of work, but 
that he was entitled to the nett share of pro- 
fits. 6 P.L.R. 1915=27 I.C. 650. On this 
section, see also 86 I.C. 950=1925 S. 300. 
When a partner dies, his representative has 
an interest in and a lien upon the partner- 
ship assets and can claim a taking of ac- 
counts as upon dissolution caused by the 
death of the deceased. Where the surviving 
partners alienate any property, the proper 
remedy of the personal representative of 
the deceased partner is to ask for the tak- 
ing of a general partnership account and 
not by a suit for a half-share in the aliena- 
ted property. I.L.B. (1939) Nag. 396= 
1936 Nag. 182. 

Cls. (h) AND (o).—8ee 1924 M. 708=80 
I.C. 378=46 M.L.J. 503; 46 I.C. 467=118 
P.W.E. 19i8; 1939 A. 217. The principle 
of this sub-cl. (c) is that partners cannot 
be expected to acquiesce in new partners 
being forced upon them. In the event of 
a partner dying, they may well object to 
the executors or administrators or other 
heirs coming into the business. See 101 P. 
R. 1914=27 I.C. 69=218 P.L.R. 1915. 
Even where there is a period fixed, the 
death of one partner dissolves the partner- 
ship and the case of a partnership 
for a particular adventure is no better 
than the case where there is an express 
period. 52 M.L.J. 318=1927 M. 491. 

Effect op Provisions in the Articles 
OF Association concerning Death. — ^B ut 
although a dissolution of the partnership 
takes place by law upon the death of any 
one of the partners, this proposition must 
be understood with the limitation that, by 
the articles of co-partnership, or other 
agreement between the partners, it is not 
othermse stipulated by the parties. For it 
is entirely competent for the parties to vary 
this general result of law by an express 
l^greement; and if such an agreement exists, 
it will depend upon the particular terms 
thereof. 66 I.C. 811=25 C.W.N. 847= 
1921 C. 538; 124 LC. 19=1931 A. 225; 
68 LC. 722=1922 L. 349, 13 C.W.N. 299= 
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13 I,C. 23. A contract to the contrary (i.e.) 
death should not necessarily dissolve the 
partnership, need not be always express. It 
may be interred from certain facts; but the 
mere existence of an adventure is not such 
a fact as leads to the inference of an agree- 
ment to the contrary. The mere fact that 
the accounts were intended to be taken after 
all the stock is sold cannot be held to mean 
that there is an agreement that if there is 
a death before all the stock is sold there is 
to be no dissolution. 1927 M. 491=52 M. 
L.J. 318. See also 8 Bom.L.R. 8; 94 I.C. 
547=1925 S. 103; 1921 0. 538=25 C.W.]Sr. 
847—66 I.O. 811, It may be inferred als») 
from the conduct of the parties. 16 L. 881 
=1935 L. 350. Under sec, 42, the dissolu- 
tion of a partnership on the death of a 
partner is subject to contract between the 
parties. Such a contract need not be ex- 
press but may be deduced from the conduct 
of the parties. The conduct of the parties 
may be that of the parties subsequent to the 
death of the partner. After the death of 
a partner, it may be inferred from the 
subsequent conduct of the surviving partner 
and of the heirs of the deceased partner 
that there was a contract between the ori- 
ginal parties that the partnership would not 
be dissolved by the death of any partner. 
I.L.E. (1946) A. 309=1946 All. 259. Where 
on the death of a partner, the business was 
carried on the assumption that his Tvidow 
was a partner, held, that the conduct of the 
parties showed that there must have been a 
contract between the original parties, ihat 
the partnership would not be dissolved by 
the death of a partner, but should be con- 
tinued with the representative of the decea- 
sed as a partner. 16 C.W.N. 299=15 CX. 
X 204. See also 25 C.W.N. 847=1921 C. 
538; 124 I.C. 19=1931 A. 225. Death of 
a partner — Trust deed by deceased partner 
to continue the business, attested by the 
other partners — Effect of. 48 C. 906=26 

0. W.N. 463=1922 0. 122. The profits of a 
business continued after the death of a 
partner may as regards the legal represen- 
tatives of the deceased partner, be regard- 
ed as accretions to the property in accor- 
dance with the maxim ‘accessoriuin siqvitur 
sum principale ^ — ^the accessory right fol- 
lows the principal. 48 C. 906. Where a 
partnership is continued after the death of 
one of the partners it is technically a new 
partnership and not the old partnership, 94 

1, C. 547=1925 S. 103. See also 68 I.C. 722 
=1922 L. 349; 23 I.C. 771=7 S.L.R. 85; 
25 W.R. 118 (119). For the purpose of as- 
certaining what shares the surviving part- 
ners brought into the new partnership an 
account may have to be taken of the old 
partnership. 1924 M. 708=80 I.C. 378 - 
46 M.L.J. 503. See also 1930 M. 393=57 
M.L.J. 404. Where partnership is dissol- 
ved by the death of a partner, and a suit is 
filed for accounts the business is to be re- 
garded as continuing business up to the 
date of the final decree. 81 I.C. 525—1924 
P.C. 93 (P.C.). A partnership dissolves on 
the death of a partner, and unless a new 


partnership is formed, the representatives^ o 
the deceased partner cannot be made 
ly liable with the surviving partners. 11 X 
C. 403=60 P.W.R. 1911. See o,^so ^0 ^ 
446=45 I.C. 31=16 A.L.X 305; (1939) 3 
M.L.J. 279=1939 M. 891. The death of a 
partner operates as a dissolution of the 
partnership, and the fact that the represen- 
tatives of the deceased received, some time 
after his death, an account and a portion 
of the amount advanced, together with the 
money due to him in the way of profits, 
would not reconstitute the partnership 
but rather indicates a contrary intentiom 
25 W.R. 49. Where one of the terms 01 
an agreement among the partners was 
that, in ease of a vacancy caused by the 
death or retirement of any of them, his 
nominee should be admitted into the 
partnership, the business must, in deiaul 
of such nomination, be intended to be^ car- 
ried on by the continuing or surviving 
partners. Where the will of such a part- 
ner did not refer to the firm or nominate 
a successor in the partnership, the mety 
fact that he left aU his property to lus 
executor cannot be construed ^ so as to 

make the executor a partner in the place 
of the testator. Such an executor is en- 
titled to an account up to the date o± me 
testator^s death, but not to a share in the 
^oodwiU'’ of the business as an asset oi 
the firm, when the goodwill is attached to 
the name of the firm, which, by the p^r - 
nership agreement itself, is to^ be nsed by 
the survidng partners for their own bene- 
fit. 9 B. 536 (555). Even if a partner- 
ship continues after the death of a part- 
ner, the estate of the deceased is not ^ ha- 

bJe in respect of subsequent obligations, 

m the absence of an express agreement. 

8 Bom.L.R. 8. On this section, see also 
114 I.O. 881=1929 A. 148; 31 I.O. 45; 
38 I.O. 278; 74 I.O. 721=1924 A. 2/7_; 
102 P.R. 1914=27 I.O. 69. It was decid- 
ed in some of the older cases that an im 
iunetion may be granted in cases in which 
a member of a joint Hindu family 
prevented from taking part in the bup- 
ness of the firm. See 23 B. 
also 20 B. 467; 19 B. 269. It is doubt- 
ful if this is still good law. See S. o, 
supra, and notes thereunder, pawner- 

ship between the manager of a joint Hindu 
family and a stranger does not make every 
member of the family a partner so as to 
clothe him with all the rights and all ob- 
ligations of a partner. The effect of a 

partition in the family is to confer on 
the coparcener a right to call on the mana- 
ger to get in the assets of the firm due 
to him as partner by proper proceeding 
against his copartners. 34 M.L.X 
41 M. 454=43 I.C. 9. See also 61 I.A. 
257=57 M. 931=1934 P.C. 192=67 M. 

L.J. 366 (P.C.); 39 C.W.N. 357; 101 P. 
R. 1914=27 I.O. 69. Where the divided 
members of a Hindu family run a busi- 
ness, they are partners and where one 
member pnts an end to such partnership, 
sec. 253 (8) of the Contract Act will ap- 
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(c) by the death of a partner; and 

(d) by the adjudication of a partner as an insolvent. 

43. (1) Where the partnership is at will, the 

Dissolution by notice of may be dissolved by any partner giving notice in 
partnership at will. writing to all the other partners of his intetnion to 

dissolve the firm. 


ply. 63 1.0. 548=19 A.L.J. 525=1921 A. 
411. Where subsequent to the partition 
of a Hindu joint family, the family busi- 
ness is carried on jointly by two of the 
members on one side and another 
member on the other, the death of the 
latter dissolves the partnership. 47 A. 
784=1925 A. 595. A power-of -attorney 
executed by two members of a joint 
Hindu family is not terminated by the 
death of one of them when the interest 
of the deceased member passes to the sur- 
viving member. 35 M.L.J. 294=44 I.C. 
849. Where the manager of a joint Hindu 
family enters into a partnership for the 
family benefit with a person, a strangle"*’ 
to the family, the partnership is dissolved 
on the death of the manager in the ab- 
sence of any agreement with the survivors, 
who have no right in such a case against 
the other partners even to sue for any 
assets received by them, subsequently to 
the dissolution 01 the partnership. 78 I. 
0. 198=20 ]Sr.L.R. 49=1924 N. 263. But 
see also 61 P.R. 1915=31 LC. 45. A 
covenant by a deceased partner of a firm 
binding his heirs and representatives to 
continue the partnership cannot be speci- 
fically enforced against the heirs and re- 
presentatives; the effect of the death of 
the partner coupled with the refusal of 
the heirs and representatives to continue 

the partnership would be the dissolution 
of the firm. Where a Hindu father enters 
into a partnership with strangers under a 

deed of partnership which contains a cove- 
nant to the effect, that '^on the death of 

ap^y partner, his heir or representative 
shall thereafter he a partner in his place, 
being entitled to the right and interest of 
the said paitner, and shall get the busi- 
ness done subjecting himself to the afore- 
said terms and that on that account nei- 

ther the partnership should be cancelled 
nor would it come to an end’^ and his 
sons after the death do not become part- 
ners or take part in the management of 

the business, they cannot be made liable 
for any loss incurred by the partnership 
after their father^s death as sons of the 

deceased father. 50 L.W. 151=1939 M. 
891 = (1939) 2 M.L.J. 279. 

Mahomebajst Tradino Family. — ^Undor 
Mahomedan Law, there is no such thing as 
a family trading partnership as under 

Hindu Law and any partnership transac- 
tion between two Mahomedan brothers 
must be ^ governed by the contract between 
the ^parties as regards the partnership. 
Ordinarilv the partnership terminates on 
the d^th of one of the partners, unless 

there is evidence to the contrary. 54 C. 

687=1927 C. 836. 


Sec. 42 Cl. (<2). — ^As to the effect of 
the insolvency of a partner, see 87 I.C. 
905=1925 S. 310; 106 I.C. 54=1928 S. 
71; 1931 R. 191=131 LC. 62. There is 
no automatic dissolution of partnership 
upon the insolvency of a partner. If two 
out of four parties are insolvent the part- 
nership continues to subsist. 14 Pat.L.T. 
252=1933 P. 239. Where one of the part- 
ners becomes insolvent before the coming 
into force of the Partnership Act, the pro- 
visions of the Partnership Act do not apply 
to such a case but the Contract Act applies. 
The insolvency therefore of one of the 
partners does not by itself operate as a dis- 
solution of the partnership. LL.R. (1937) 
Nag. 28=A.I.R. 1937 Nag. 314. 

Sec. 43. — Sec. 43 relates to the dissolution 
of partnership at will. It is taken from 
cl. (e) and the last paragraph of sec. 32 of 
the English Partnership Act. (Report of 
Select Committee). 

Principle of the Section. — ^Partnerships 
where no duration is fixed, are deemed to 
be mere partnerships at will (see sec. 7, 
supra) and therefore are ordinarily at the 
common law dissolvable at the will of any 
one or more of the partners. 67 I.C. 10= 
34 C.L.J. 405=1921 C. 722. The intention 
to dissolve may be inferred in the case of 
paitnerships at will from circumstances 
showing that a partner has in fact aban- 
doned his interest. 49 P.W.R. 1916=32 1. 
C. 853. See also 35 P.L.R. 557=3934 L. 
557. A partnership is not necessarily dis- 
solved merely because it is closed or its 
business has stopped. It must be dissolved 
in one way or the other known to and re- 
cognised by the law r89 I.C. 322; i930 L. 
378; 66 LC. 811; Ref.) 37 L.W. 288=1933 
M. 353. Where no term is expressly limi- 
ted for its duration, and there is nothing 
in the contract to fix it, the partnership may 
be terminated at a moment’s notice by 
either party. See 67 I.C. 10=1921 C. 722; 
63 I.C. 548=1921 A. 411. In a partner- 
ship at will, a partner is entitled to dissolu- 
tion. It is not an equitable right but it is 
a legal right under the Code and under the 
contract. 51 LA. 154=5 L. 23=1924 P.C. 
2=46 M.L.J. 158 (P.C.). The dissolution 
takes place as from the date of the notice 
(67 l.C. 10=34 C.L.X 405), and without 
regard to the state of mind of the partner 
to whom the notice is given. Partnership 
at will is dissolved from the date on which 
one partner retires and no notice of the 
retirement is necessary. 25 I.C. 22. In 
cases where the partnership is not at will, 
it is the duty of the Courts to bring about 
tl;e fulfilment of the expectations of the 
parties; and when a partnership has been 
entered into for a fixed term the Courts 
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( 2 ) The firm is dissolved as from the date mentioned in the notice as 
the date of dissolution or, if no date is so mentioned, as from the date of the 
communication of the notice. 


should not permit a partner to drive the 
others to a dissolution. 66 I.C. 473=2 L. 
351 = 1922 L. 195. In the case of a dissolu- 
tion by notice if the assistance of the Court 
is required by means of a decree for dis- 
solution, the suit for dissolution must fol- 
low the notice. Where the notice is given 
more than 4 months after the institutioi 
of the suit, the relief for dissolution of 
partnership cannot be granted in that suit. 
13 Luck. 219=1937 O. 438. Filing a plaint 
in a suit for dissolution by one partner is 
enough in itself to put an end to a partner- 
ship at will. 1927 P.C. 70=53 M.L.J. 245 
(P.C.). A partnership at will is presumed 
to endure only so long as the parties are in 
life and have a capacity to continue it. The 
dissolution of it, either by death or by a 
supervening incapacity, will come under 
consideration when we speak of dissolution 
by mere operation of law. See sees. 42 and 
44. See also 100 I.O. 616=1927 M. 491= 
52 M.L,J. 318. Where a partnership had 
come into existence for a jSbted period with 
a clause enabling one partner to dissolve by 
giving notice of a specified period to the 
other, then any other method of dissolution 
by agreement between the partners must 
be strictly proved, and where the party on 
whom the onus of proof lies relies on the 
document to prove the dissolution and the 
document can with equal justification be 
read as having two different meanings, then 
the party fails to satisfy the onus which 
would lie upon him. 28 Bom.L.E. 1275= 
50 B. 665=3926 B. 585. 

Seo. 44: LxjNAcy. — The lunacy of a part- 
ner does not of itself dissolve the partner- 
ship, but confirmed lunacy is a ground for 
dissolution if the other partners apply to 
the Court for a decree of dissolution on that 
ground. 53 C. 214=1928 0. 271. 

Case-law. — The adultery of one partner 
with his co-partner^s wife is a su&eieni 
ground for dissolving the partnership. 5 
B.L.R. 109. Partner aggrieved by gross 
misconduct of other partners towards him 
which makes it impossible for him to con- 
tinue as partner— Proper remedy is to sue 
for dissolution under this section. 64 I.C. 
204. See also 11 C.W.K 311. A partner 
guilty of misconduct cannot sue for dissolu- 
tion of the partnership or for any other re- 
lief. The law is the same on this ponit as 
in England. Partner , who destroys the old 
account books of the firm, makes such inter- 
polations in the account books which make 
them worthless and unreliable, falsely pre- 
pares the balance sheet or tries to deprive 
his firm of a valuable asset is guilty of mis- 
conduct. 1 L. 6=57 I.O. 185. Even when 
a partnership is entered into for a fixed 
term, a decree for dissolution may be pass- 
ed, when the mutual confidence, which the 
partners reposed in each other at the time 
when the partnership was entered into, has 


ceased. 89 I.C. 333=1926 L. 145. See also 
30 C.W.K 440=1926 C. 745. But neither 
stoppage of business nor refusal of a part- 
ner to make further advances on capital ac- 
count can be treated as dissolution of the 
firm. 66 LG. 811=25 C.W.K 847=1921 C. 
538. When a partnership is rescinded on 
the ground of fraud or misconduct, the 
guilty partner is not entitled to ask the 
other members of the partnership to contri- 
bute to the losses due to his fraud. 60 I.C. 
709 -- 1921 L. 130. One partner is not lia- 
ble in a suit for accounts upon a dissolution 
of partnership, for the probable loss sus- 
tained by them owing to his neglect or fai- 
lure to carry out duties imposed upon him 
by the partnership agreement. 87 I.C. 735 
=27 Bom.L.E. 500=1925 B. 324. Refusal 
and neglect on the part of any one partner 
to perform the duties imdertaken by him 
would give to any other partner the right 
to apply for dissolution. In such a case 
the partnership could also be dissolved by 
agreement without legal proceedings. But 
for such an agreement the consent of all 
the partners is .necessary; otherwise the 
partnership can come to an end only by 
efflux of time or decree of Court. 57 l.C. 
713=1921 P.C. 91=39 MX.J. 257 (P.C. 

Mere refusal of a partner to supply capital 
when demanded is not conclusive proof of 
intention to retire. 25 C.W.K 847=1921 C. 
538. If a partner falls into an error in the 
management from want of a larger measuie 
of prudence and skill than he is master of, 
he is not liable for the consequences. In 
the absence of any specific agreement to the 
contrary, the rule of diligence among part- 
ners is not that they should employ the 
middle kind of diligence which prudent men 
employ in their affairs, but that they are 
safe if they show they acted in the part- 
nership affairs as they would have acted m 
their own. Good faith is required in a 
partner as well as diligence and if a part- 
ner is guilty of gross negligence, unskil- 
fulness, fraud, or wanton misconduct in the 
course of the partnership business, he is 
ordinarily responsible to the other partners, 
for the losses and damages sustained there- 
by. 53 I.C. 2 [Law v. Law, (1905) i Ch. 
140, Poll.]. One partner neglecting part- 
nership (affairs) is not by itself enough to 
dissolve the partnership. A partner can re- 
tire, but that retirement can only be by and 
npon notice to the other side. 89 I.C. 122 
=47 A. 756=1925 A. 787. Keither stop- 
page of business nor refusal of a 

partner to ‘make further advances on 

capital account can be treated as dissolution 
of the firm. 1921 C. 538. The question 
whether there has been an abandonment of 
the business by a partner depends on the 
facts of each ease^ 25 C.W.K 847=1921 
C. 538. 
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44. At the suit of a partner, the Court may 
Dissolution by the Court, dissolve a firm on any of the following grounds, 
namely ; — 

(a) that a partner has become of unsound mind, in which case the suit 
may be brought-" as well by the next friend of the partner who has become of 
unsound mind as by any other partner; 

(h) that a partner, other than the partner suing, has become in any 
way permanently incapable of performing his duties as partner; 

(c) that a partner, other than the partner suing, is guilty of conduct which 
is likely to affect prejudicially the carrying on of the business, regard being had 
to the nature of the business; 

(d) that a partner, other than the partner suing, wilfully or persistently 
commits breach of agreements relating to the management of the affairs of the 
firm or the conduct of its business, or otherwise so conducts himself in matters 
relating to the business that it is not reasonably practicable for the other partners 
to carry on the business in partnership with him ; 

(e) that a partner, other than the partner suing, has in any way trans- 
ferred the whole of his interest in the firm to a third party, or has allowed his 
share to be charged under the provisions of Rule 49 of Order XXI of the First 
Schedule to the Code of Civil Procedure, 1908, or has allowed it to be sold in the 
recovery of arrears of land-revenue or of any dues recoverable as arrears of 
land-revenue due by the partner ; 

( f) that the business of the firm cannot be carried on save at a loss ; or 

{g) on any other ground which renders it just and equitable that the- 

6riJLi should be dissolved. 


Sec. 44, CL. (e ). — See 27 I.O. 344=8 SX. 
R. 69. Although the subject-matter of a 
partnership is precarious' and specuIaHve, 
it is a matter of inference to be drawn from 
the facts of each case, whether or not there 
has been abandonment by a partner of his 
share, or loss of interest by laches. The 
mere fact that a partner suing for partner- 
ship accounts and for winding up, had pre- 
viously declined to advance more money for 
the business and left the management to a 
co-partner is not sufficient to infer that the 
former abandoned or lost by laches, his posi- 
tion as a partner. 28 C. 53 (59)=27 I.A. 
189 (P.a) See also 25 M. 149 (i64); 12 
P.B. 1881. Consent to attachment of de- 
ceased co-partner^s share of partnership 
assets for personal debts of latter amounts 
to declaration of cessation of partnership. 
51 0. 161=1924 G. 801. As to effect of at- 
tachment of share of partners, see also 8 S. 
L.R. 67. 

Sec. 44, CL. (/). — The expectation of 
profit being implied in every partnership, 
if a partnership is entered into, and every- 
thing has been done which was agreed to 
be done, but certain loss is the only result 
of going on, any partner is entitled to have 
the concern dissolved, although he may 
have agreed that the partnership should 
continue for some definite time, and that 
time has not yet expired. 1 B. 468 (474) 
— B lA. 200 (P.O.), on appeal from 8 B. 
HXL (0.0.) 209. Partners have an inhe- 
rent right of winding it up, or to apply 


to have it wound up, in the event of itb 
not being able to be carried on with suc- 
cess. This inherent right, however, md> 
be shown to have been relinquished by any 
provision in the agreement, from which it 

can be fairly inferred. 1 B. 468=3 I. A. 
200 (P.O.). Courts can dissolve a partnoi- 
ship working at loss even before the period 
fixed for its continuance. 42 B. 380 = 
1917 P.C. 116=35 M.L.J. 262=45 I.A. 61 
(P.C.). See also 1924 B. 57=81 I.C. 463. 

Where there has been a complete destruc- 

tion of mutual confidence, and it is im- 
practicable to continue the partnership 
business with ad‘7antage to the partners, 
or they can no longer perform their duties 
properly, the partnership should be dis- 
solved. 30 C.W.N. 440=94 LG. 3$1=1926 
C. 745. See also 89 LG. 333=1926 L. 145. 
The mere failure of a company does not 

ipso facto dissolve a partnership. 117 L 

C. 824=1929 A. 236. 

Practice and Procedure. — ^Where the 
paitners composing a firm as one entity 
form a partnership with another person, 
the dissolution of the latter partnership 
does not dissolve the partnership. 90 I.C. 

242—1926 S. 75. A suit for dissolution 
and winding np of a firm and its branch 
firm which (-onsists of certain additional 
partners who have no interest in the mam 
film is bad* for multifariou«ness. 90 I.O. 

970 — 19 S.L.R, 395=1926 S. 66. Porum 
for dissolution and rendition of accounts 
is not the place where the capital is subs- 
cribed. '42 P.E. 1916=33 I.C. 953. In 
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45. (1) Notwitlistanding the dissolution of a firm, the partners continue 

to be liable as such to third parties for any act done 
Liability for acts of part- by any of them which would have been an act of the 
ners done after dissolution, firm if done before the dissolution, until public notice 

is given of the dissolution: 

Provided that the estate of a partner who or who is adjudicated an 
insolvent, or of a partner who, not having been known to the person dealing 
with the firm to be a partner, retires from the firm, is not liable under this 
section for acts done after the date on which he ceases to be partner. 

(2) Notices under sub-section (1) may be given by any partner, 


46. On the dissolution of a firm 

the case of a partnership which is wound up, 
the date on which the winding up was com- 
pleted is the proper date for ealcnlating 
the conversion of foreign currency into 
British Indian currency. 52 M. 509=1929 
M. 627=56 776. See also 38 I.C. 

873=19 Boin.L.R. 86; 25 'W.E. 511; 12 

P.R. 1881; 28 0. 53 (59) =27 I.A. 1S9. 
Where a partner withholds the annual pro- 
fits of a concern from a member of the 

firm, the partner excluded from the pio- 
fiis may bring a suit for an account and 
for his share of the profits, and such a 
suit shall not be dismissed for the reason 
that the plaintiff does not claim a dissolu- 
tion. 2 L. 351=1922 L. 195. It is only 
under exceptional circumstances that part 
ners can bring actions against their co- 

partners, except when the action is for dis- 
solution of partnership, in which ease they 
may claim an account and payment over 
of moneys that may be found to be due 
to them on accounts being taken. Actions 
between partners, which involve the tak- 
ing of partnership accounts prior to disso- 
lution, are almost unheard of. 9 A. 120 
(121). Where, in a suit for dissolution of 
partnership, a Subordinate Couit signaUr 
failed to do its duty, and there has not 

been any patent neglect on the part of 

the plaintiff to enforce his rights, the High 
Court has power, by way of superinten- 
dence, under sec. 15 of the Charter Act, 
to direct the Subordinate Court to do its 
duty and to dispose of the matter accord- 
ing to law. 18 A. 4 (8). 

Skc. 45 : Principle of the Section. 

If a firm is dissolved and no notice is 
given and people continue to trade with 
the firm under the firm’s name they are 
not to be affected by a secret dissolution. 
Their right to sue the retiring partnei 
upon post-dissolution transactions does uot 
depend on the question whether they knew 
that he was a partner prior to the diss )lu- 
tion. 59 C. 40=35 C.W.N, 705=1932 C. 
236. See now proviso to this section. 1930 
B. 449; 104 I.C. 520=1927 B, 560. In 
the absence of notice of dissolution all 
partners are liable to persons dealing with 
the firm, though after dissolution. 1930 
S. 83=121 I.C. 865. Where no public no- 
tice of dissolution is given all the partners 
continue to be liable as partners to a third 
party for any act done by any of them 
which would have been an act of the firm 


every partner or Ms representative is 

if it had been done before the retirement 
of the partner provided that a retired part- 
ner would not be liable to a third party 
if the latter deals mth the firm w>thoui 
knowing that he was a partner. 1944 M. 
L.B. 77 (Civ.). On dissolution or retire- 
ment, the agency as between the partners 
ceases, but as regards third persons agency 
continues until termination is notified. Old 
customers must be given specific notice 
and foi others reasonable public tiotiee is 
sufficient. 1926 S. 90=93 I.C. 448. In 
the case of old customers of a firm pub- 
lication of notice of dissolution in the pub- 
lic press is not sufficient to relieve a retir- 
ing partner from liability. 1 R. 47=1924 
B. 133. [But now under the Act, notice 
under see. 72 is sufficient.] In the ab- 
sence of notice of dissolution, persons deal- 
ing with a firm are entitled to assume that 
the partnership still continues, thougu it 
has actually been dissolved. 50 M.L.J. (>7 
=1926 M. 114. See also 1936 Pat. 039. 
In cases of withdrawal of a partner fioni 
the firm or in cases of dissolution, the con 
stituents who have dealings with the fiini 
should have notice of the fact. Mere pub- 
lication in the Calcutta Exchange GnzffU 
is not in law sufficient nodce. 1927 M. 
661=104 I.C. 120, See also 56 T.A. 174 
=53 B. 414=1929 P.C. 132=56 M.L.J. 
739 (P.C.); 104 I.C. 520=1927 B. 560. 
Customers old or new dealing with part- 

nership with knoweldge of partnership arc 
not affected by dissolution in t1 e abseiu e 
of notice. 1928 M. 125=106 I.C. 904. 

See also 1927 S. 155=100 I.C. 389. An 
acknowledgment of partnership debt by a 
salaried partner of a joint family firm 

after its dissolution but before general no 
tice thereof is binding on all partners. 
1930 B. 236=125 I.C. 442. See also 110 
I.C. 484=1928 M. 588. 

Proviso. — This section does not 
to cases of dormant partners not lo casc^ 
of death. 1927 B. 560=104 I.C. 520; 

1930 B. 449; 35 C.W.]Sr. 705 = 59 0. 40 

=1932 C. 236. The section cannot be held 
to cover the case of a person dealing 
with the firm, for the first time, after a 
change from its original constitution, so as 
to make the partner, who had already re- 
tired liable. Such a person has had no 
dealing with the “firm” originaby consti- 
tuted at all, and cannot be said to be a 
person having dealings with a firm. who 
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tbeir 
the firm 


Bight of partners to have ’+ff- all the other partners or 

business wound up at ter ^P^^sentatives, to have the property of the m-m 
dissolution. applied m payment of the debts and liabilities of the 

. iiave the surplus distributed amon^ th^ 

partners or their representatives according to their rights 

47. After the dissolution of a firm the authority of ^ach partner to bind 

continuing authority of ^ obligations 

partners for purposes of . ^ „ ners, continue notwithstanding the dissolii- 

winaing up. ^ ^0 necessary to wind up the affairs 

45 • r, 1 X xr, +• ^ x?^ ^1™. complete transactions beguii but 

unfinished at the time 01 the dissolution, but not othemvise ■ 

Provided that the firm is m no ca^e bound by the acts of a partner who 
has been adjudicated insolvent; but this proviso does not affect the liabilitv of 
any person who has after the adjudication represented himself or knowiLlv 
permitted himself to be represented as a partner of the insolvent ^ 


LEG. BEE. 

Sec. 46. — Cf, see. 39 of the English 
Partnership Act. 

■will not be affected by any suh sequent dis- 
solution, of which no public notice has been 
given, Tmless he himself had notice of such 
dissolution. 78 P.E. 1903 (Case under sec. 
264, Contract Act.) But see 1027 M-W.N. 
770=1928 M. 125. The section has no 

application to the case of a dormant part- 
ner. 1927 S. 155=100 I.C. 389. See also 
1928 M. 125=106 I.C. 904; 1929 P.O. 132 
=53 B. 414=56 M.L.J. 739 (P.O.); 1927 
B. 560=104 I.C. 520; 1930 B. 449=128 
I.C. 588. Section illustrative of particular 
form of estoppel and to be taken with see. 
115, Evidence Act. 1922 L. 466=68 I.C. 

932. This section applies not o^^ly to per- 
sons who dealt with the firm before the 

dissolution, but also to persons dealing with 
the firm after the dissolution o'** change of 
partners. 53 C. 214=1926 C. 271. See 

also 1928 S. 121=110 I.C. 730; 87 I.C. 

663; 109 I.C. 50. But see contra 68 I.C. 

932=1922 L. 466. Dissolution by death of 
partner — Continuance by surviving partner 
— ^Valuation of assets, fixing of — ^Proce- 

dure in case of difference. 1035 M. 165= 
67 M.L.J. 880. 

Sec. 46: Principle of the Seotton. — 
The right is available, and may be en- 
forced not only against t^ie partnership 
assets and the other partners, but also 
against all persons claiming through them 
in respect of their interests as partners, 
for example, assignees, personal represen- 
tatives, tr"’ stees in bankruptcy, or ,1ndg- 
ment-creditors, except purchasers or pled- 
gees of specific assets of the partnership 
who might reasonably suppose that all the 
partnership debts had been paid or barred 
by lapse of time, or who otherwise deal 
with the survi-ving or continuing parl^^er 
in good faith. See 57 M.L.J. 404=1930 
M. 393. This ^ lien of the partner is sub- 
ject to valid rights of a I^ona purcha- 
ser for value from surviving partners of 
Specific property belonging to the firm. 57 
MXX 404=1930' M. 393 (396). If it is 


necessary to examine the account books of 
the firm from an earlier ddte in order to 
discover what credits are still due to the 
partnership, the examination of these ac- 

barred out by the 

plaintiffs acceptance of the existing ae- 

^ enforce the 

right provided in sec. 46 is generally cal- 
led a suit for an account, which means an 
account taken by a Court tL Zht 
not affected by the fact that the ildrin" 
partner may have already ins])ected the 

the firm. lLn7(mt) L 
753=1938 L. 758. ^ 

“ f “gfish Partnership Act. As to 
tte constiTOtion and scope of section w 
38 Bom.LL{. 1058=1937 B. Si. ’ ® 

P^CIPM OP THE Seotiov.— if the dis- 
solution be caused by death or banS?uutev 
of a partoer this authority »o vnnd up thl 
concern devolves on the surviv^v or sol 
vent partn^s alone, to the exclusion of 
the personal representatives, or trustee in 

or"tan\rupt 

sec 263 Bur.L.T. 10. Both 

sec. 263 of the ^ Contract Act c,nd sec. 47 
of the Partnership Act refer to the mutn^T 
ughts md obligations of the partners 

expression, ms., «the”®wifhority of ^ach 
‘.\Wnd the firm, arid ihe «her 
ner?“^ ThoIfo-t,“r? of the part- 

~ T'tT t.A.Js 

rSl,M*'of'th »nl Siting ih^ 

rio-hts and obhV^r mutual 

fin^ L “P of the 

and to complete transactions already 
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Mode of settlement of In settling the accounts of a firm after dis- 

neeounts between partners, solution, the following rules shall, subject to agree- 
ment by the partners, be observed: — 


begun. He can lecover payment of a debt 
due to the firm and effectually release the 
debtor, and also give a valid receipt^ for 
the debt, provided it is not done in fiaud 
of his co-partners or in collu«;ion with the 
debtor. A partner can also accept a bill oT 
exchange for a debt, but he has no nitho 
rity to acknowledge a debt, or by his act 
or admission to involve his eo-partneis in 
any new legal liability. The act or <lealiiig 
in " order 10 be binding on the co-partners, 
must be an act necessaiy in the winding 
up of the partnership. Only the winding 
up can be proceeded with after dissolution, 
and no other business can be carried on in 
the name of the firm. 39 HomX.Ei. 1058 ~ 
1937 Bom. 81. 

Illustrative Cases. — A partner can 

give a valid discharge of a debt due^ to the 
partnership after its dissolution. 52 1.0. 
456. {See also 36 M. 544 ; 41 M. 446=34 
M.L.J. 41, Foil.) An individual partner of 
a dissolved firm has authority to assi^ a 
decree obtained by the firm. Realising 
what is due under the decree would come 
under winding up tlie affairs of the firm. 
1936 A.M.L.J. 79. The sur'Hving partners 
can release a debt due to the firm, after dis- 
solution by the ' death of one partner. 41 
M. 446=34 M,L.J. 41=44 I.C. 466. See 
also 1936 A.M.Lr.J. 79, The question whether 
the legal personal representatives of a de- 
ceased partner were bound by a reference 
to arbitration by the surviving partners in 
relation to a partnership contract is not a 
pure question of law to he decided without 
reference to the facts of the case. 27 M. 
L.J. 192=24 I.C. 307 (P.C.) One of two 
partners dying — Surviving partner to wind 
up business, and do acts necessary therefor, 
such as realising assets, paying off debts and 
fulfilling obligations. 57 M.L.J, 404— 
1930 M. 393=126 I.C. 97. Surviving part- 
ners are entitled to dispose of the property 
of. the firm in connection with winding up 
— Sale otherwise than in connection with 
the winding up gives no title to the alienee. 
57 M.L.,T. 404=1930 M. 393. See also 9 
I,C. 450. A partner can validly sign and 
verify a plaint on behalf of the firm, though 
dissolved. As to the powers of the mana- 
ger, see 1930 B. 236=125 I.O. 442, cited 
under sec. 45, supra. Where there is ^ a 
receiver in existence winding up the affairs 
of the firm under the Court, and he has been 
given full powers to collect all outstand- 
ings and to pay debts and to distribute the 
surplus, it is not possible for the managing 
partner of the firm to refer to arbitration 
a question as to whether the firm owes any- 
thing to any one, 92 I.O. 705=1926 L. 91. 
It is not competent to a partner of a dissol- 
ved firm to enter into a havala transaction 
in respect of a debt due to the firm, and 
thereby transfer the credit of an amount due 
G. G. M , — 509 


to the firm by one person to another there- 
by making the latter the debtor of the 
firm instead of the former. 38 Bom.L.B. 
1058=1937 B. 81. One of the partners 01 
a film has no power to transfer any asset 
of the firm after its dissolution. 175 I.C. 
567=1937 Lah. 934. 

Heo. 48. — This is the “accounting'’ '■sec- 
tion and is most important. It is copied 
with only very slight verbal alterations, 
from sec. 44 of the English Partnership 
Act and requires little explanation. That 
section has stood 'with success the incessant 
and vigilant scrutiny of lawyers, account- 
ants and businessmen in England for near- 
ly foity years, and may safely be follow- 
ed. ('Report of the Select Committee.) 

Assets to be distributed: Sub-cl. (5). 
— On the dissolution of the paitnership 
and in the absence of any contract to the 
contrary, every partner has a right to have 
all the partnership property sold and to 
have the proceeds of the sale after discharg- 
ii^ all the partnership debts and liabilities 
divided among all the partners according to 
their respective shares. 89 I.C. 577=1926 
S. 49. Outstandings due to the firm may in 
distributing the assets of the firm, be as- 
signed to individual partners. Outstandings 
assigned to partners on dissolution — ^Parr- 
ner entitled 10 use of firm name in collec- 
tion thereof, unless risk of causing liability 
to others exists. Injunction against such 
use of name improper. 1931 E. 74. When 
paitnership is dissolved and accounts are 
settled, a partner must have some remedy 
at law to enforce the manner of settlement 
agreed upon. 113 I.O. 669=1928 M. 1133. 
No partner has on dissolution a right to in- 
sist that any particular item of the partner- 
ship property shall remain unsold and that 
it should be either divided in specie or 
allotted to him at an arbitrary value. 89 I. 
C. 577=1926 S. 49. Ordinarily a partner is 
not entitled to partial accounts; before sucii 
a suit can be instituted a special ground 
must be made out. If he wants an account 
of partnership dealings he must sue for a 
general account. 166 I.C. 953=1937 Pat. 
55. Although after dissolution, the mana- 
ging partner has, for purposes of vsinding 
up, a right to put up items of property to 
sale, yet the Couit can go into propriety of 
alienations if they are suspicious. 52 M. 
509=56 M,L.J. 776=1929 M. 627. A firm 
is not entitled to commission in respect of 
goods purchased on its own behalf. 36 I.O. 
210. Profits made by sale of goods ordered 
before dissolution, and paid for by fi^m^=? 
money, are divisible among partners^ though 
goods were received and sold subsequently. 
1923 O. 23=74 I.C. 324. If, on a dissolu- 
tion of par/mership, there is an amicable 
settlement of accounts and if items not in- 
cluded in the settlement are received later 
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i a ) Losses including deficiencies of capital, shall be paid first out of pro- 
fits, next out of capital, and, lastly, if necessary, by the partners individually 
in the iiroportioiis in which they w^ere entitled to share profits. 


on, they aie to be divided between all the 
paitneiL 1929 P,C. 184=116 I.C. 727 (P. 
C.). Ill all cases where, after the dissola- 
tion and complete winding np of partner- 
ship, an asset which had not been taken in- 
to account fell in, it ought to be divided 
between the ex-paitners or their representa- 
tives aeeoiding to then shares in the for- 
mer partnership. 45 M. 378=49 I.A. 181 
= 1922 P.C. 115=43 M.LJ. 305 (P.G.). 

Paktnership Suit — ^Practice and Proce- 
dure — Frame op Suit. — ^An action does not 
lie, by one partner against the other, for 
an account di^jing the pendency of the part- 
nership, without asldng foi its dissolution. 
9 A, 120. But a departure from this gene- 
lal rule may be made in certain special ch 
eumstances which will depend upon the 
facts of each case. 1 A.L.J. 94. See also 
2 28. The rule is that as bet 

ween partners ordinarily, no suit will lie ex- 
cept one for general account. lOl I.C. 390 
=1927 M. 650. A particular item 01 claim 
should not be made the subject of a dis- 
tinct suit. 2 N.W.P. 90. So a partner can- 
not sue for money lent by him to his firm, 
as the advance is only one item in the part- 
"nership accounts. 25 B. 606 (612) =3 Bom. 
L.B. 227, See also 21 W.K. 300 (301). A 
partner cannot sue his eo-partner for his 
share of profits, which accrued up to a par- 
ticular time. He must, if he desires relief, 
sue for an account, 16 V7.E. 141 (142). 

Where a partner withholds the annual pro- 
fits of a concern from a firm, the partner 
excluded from the profits may bring a suit 
for an account and for his share of the pro- 
fits without claiming dissolution. 66 1,0. 
478 = 2 L. 351=1922 L. 195. When there 
has been a partnership, there can be no 
suit for the recovery of money due until it 
is known what amount is due. 117 I.C. 824 
=1929 A. 236, Unless the claim by a part- 
ner to recover a sum of money from the 
Other partners in respect of a transaction of 
the partnership forms part of the inquiry 
in the action for winding up the partner- 
ship, it is not sustainable, no suit will lie 
therefore after limitation has expired for a 
suit for an account. 85 I.C. 991=48 M. 
*482=47 M.L.J. 829=1925 M. 279. No 
sujTt lies by one partner against anothei for 
damages for breach of certain covenants in 
the partnership deed. In such cases the 
proper course is to bring a suit for general 
accounts and debit the defaulting partner 
with any loss that might have been incurred 
by his action, in the general account. 101 
390=1927 M. 650. The general piin- 
ci]^le that as between partners there can be 
no^ suit for any particular item of partner- 
ship account is quite sound and must be en- 
forced under ordinary circumstances. If, 
however, special circumstances aiise whicn 
render the application of this principle un- 
fair and inequitable there is no reason why 
‘justice and equity should not come to the 


help of a partner who is being involunta- 
rily saddled with liability which must be 
shared by his eo-partners and for which he 
has no means of relief except a suit for 
contribution. 1942 M.L.R. 13 (Civ.). When 
the suit only seeks to compel the partners 
to discharge the obligation undertaken by 
them under the agreement of partnership, 
e.fi., to render accounts annually, the Courts 
%vill not be justified in refusing relief foi 
the simple reason that no dissolution had 
been prayed for or that their mutual rela- 
tions should be settled without the interven- 
tion of Court. 141 I.C. 277 (2) =1933 N. 
127 — 16 N.Lf,J. 10, The plaintiff suing 
only for accounts during the currency of 
the partnership has to allege special grounds 
foi seeking that relief alone and the defeu- 
dant should have an opportunity of show- 
ing cause against it. 54 M. 671=1931 M. 
300=60 M.L.J*. 315. See also 88 I.C. 153 
=1925 M. 737=48 444. A suit will 

lie between partners,* without diSsolutioUj 
for rescission of a contiact entered into 
between them and for damages on the 
ground of false representation. 130 I.C. 
644 — 1931 L. 390. So also when advances 
are made by one partner to another partner, 
in respect of what he is to contribute to 
the joint capital. 18 M. 134. See also 97 
1.0. 757=1927 M. 68; 1925 M. 737=48 M. 

L. J. 444; or when two partners borrow 
fiom a bank on their joint promissory note 
and apply the money to a partnership con- 
cern, and one of the partners is compelled 
to pay more than his share of the debt. 18 

M. 134. The liability in respect of advances 

made by one partner to another, though 
made for the purpose of the acquisition of 
his share in the partnership property, is a 
personal one,^ and not being a debt of the 
partnership, it could not be recovered from 
the partnership property. The creditor 
partner is in no better position than the 
other ordinary creditors of the debtor part- 
ner, and he is not entitled to any priority 
over the other creditors. 49 L.W. 126 =4i 
Bom.L.B. 663=1938 P.C. 277 (P.C.). A 

suit to recover an amount advanced in pur- 
suance^ of a partnership agreement is not 
maintainable without suing for a general 
account, where the agreement came into force 
013, the date on which it was executed. It 
is immaterial that the partnership business 
md not actually commence. 39 P.L.B. 896 

1938 Lah. 43, If the amount paid up by 
one partner was a liability of the partner- 
ship, then the mere fact of his having been 
compelled to pay the whole of the partner- 
ship debt would not entitle him to sue his 
co-partners or any of them for contribution, 
m the absence of any special circumstance, 
though he would be entitlled to charge the 
sum paid iu the partnership account. 21 
^ Bom.LR. 912 
(913)=28 B. 176; 33 M.L.I. 609=43 I.C. 
217. If^ on the other hand, the liability 
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ty-as not a joint liability of the whole part- 
nership, but a joint liability only of him 
self and some of the other partners, a se- 
pal ate suit would lie in that case. 26 C. 
262 (264). See also 12 B.H.C.R. 97. It 
is certainly true that partners in a firm are 
not ordinarily entitled to bring a contribu- 
tion suit in respect of individual items 
which they have paid on account of pan 
nership debts, but it does not follow that 
one partner has no right of action for con 
tribution against another, when there has 
been a final settlement of accounts between 
them. 1945 P.W.N. 320=1945 Pat. 286. 
Where some of the partners of a firm boi- 
row money fiom' a third party and on a 
joint decree being obtained by the creditor, 
one of them pays up the amount, he cannot 
sue his CO- judgment-debtors (other part- 

ners) for contribution in the absence of the 
Other partners and with adjustment of the 
partnership accounts, in the absence of spe 
cial circumstances such as an express pro- 
mise by the co-borrowers to indemnify the 
plaintiffs. The only remedy of the partners 
against other partners in respect^ of part- 
nership assets is by way of a suit for ac- 
counts and not a suit for contribution. This 


rule only applies where the debt is really 
a partnership debt. Where, however, the 
debt is collateral to or independent of the 
partnership this principle has no application. 
In the latter case, a partner may have a 
right of action against another for contri- 
bution. But when the debt is a partnersliip 
debt, a suit for contribution is not main- 
tainable in the absence of a prayer dis- 
solution or for accounts. 20 Pat. 811-~23 
P.L.T. 588=1942 Pat. 204. See also 1946 
N. 66=1946 N.L.J. 215 (suit by partner 
for advance paid by him for partnership 
purposes). A partner of a firm to whom the 
other partners have executed a promissory 
note as a result of the adjustment of a part 
of the partnership account can maintam an 
independent suit on the promissory note 
without being obliged to bring a general 
suit for accounts of the partnership. 41 
Bom.L.B. 1263=1940 Bom. 54. After dis- 
solution, until the accounts of the partner- 
ship are completely settled, individual part- 
ners cannot sue for their share of any s^ 
parate part of the partnership assets. Such 
suit will lie if the partnership has been 

completely wound up and the asset has be- 
come available to the partnership thereafter. 
178 1.0. 53=1938 Lah. 259. Where, ia an 
agreement, every partner is^ at liberty to 
borrow money on his individual credit and 
apply the same for the benefit of the busi- 
ness, the fact that such money is applied to 
the partnership business does not r^der i 
an item m the partnership business 

so as to preclude a partner, who 

had borrowed money and used it in the 
business, from maintaining a suit con- 
tribution against the other partners, ^b 
254=3 C.W.N. 299. Tt will be for the 

Court to determine' nnder what cireumsfan- 
ces it tvill be equitable to order a partial 


account, having regard to the rights of tho 
parties under the contract. There is no rule 
of law now in force that a partial account 
can be ordered only undei exceptional cir- 
cumstances. 66 I.C. 478=2 L. 351=1922 
L. 195. See also 20 KL.J. 196=1937 N. 
410. 

Parties. — ^In a suit for accounts of the 
paitneiship on the death of a partner, all 
the representatives of the deceased partner 
should join. See. 7 of the Limitation Act 
applies to the case. 33 I.C. 564. In a suit 
about the' partnership, the purchaser of the 
interest of a partner is properly joined as 
a defendant. 4 A. 437. Where in a suit 
foi partnership accounts, a necessary party 
defendant has been omitted, the suit will be 
dismissed, if such party is afterwards added, 
at a time when the suit is barred as agaiuat 
him. 14 C. 791. In a suit for contribution 
aftei dissolution, all partneis aie necessary 
parties — ^Plaintiff liable to account should 
give Cl edit foi defendant's shaie of profits. 
42 P.L.E. 1917=35 I.C. 910. Where in a 
suit for dissolution of a partnership and an 
account, the accountmg party alleges that 
certain sums of money due to the firm had 
been set-off against cross-claims made 
against, the firm, he must establish the vali- 
dity of the claims against the firm so as to 
show the propriety of his action in compro 
mising in respect of them. 1937 O.W.N 
991. See also 1936 Lah. 831. 

In a suit for partnership accounts all par- 
ties aie interested in the directions for ac- 
count and the result of the ac- 
count and the presence of all such persons 
is necessary before the Couit in appeal, and 
the decree" of the lower Court cannot be 
varied in the absence of any one of them. 
In order to decide whether owing to the 
failure to add the legal representatives of 
deceased parties to an appeal, the appeal 
abates in. its entirety or only against the de- 
ceased party the test often applied is whe- 
ther in the event of the appeal being allow- 
ed there would or would not be two eontra- 
dictoi^?' decrees in the same litigation with 
respect to the same subject-matter. If it is 
liiely to result in two contradictory decrees 
owing to non-joinder of necessary parties 
in appeal or on account of failure to bring 
on record the legal representatives of the de- 
ceased respondent who was also a necessary 
party to the appeal, the Court will have no 
alternative but to dismiss the appeal as a 
whole. 1942 N.L.J. 557=1943 Kag. 13= 
I,L.E. (1943) K. 17. 

Forum. — ^A suit for partnership accounts 
may be filed at the place where the contract 
of partnership is entered into (41 A. 513= 
50 I.C. 156); qr where the business of part- 
nership is carried on. 1916 P.E. 42=33 I. 
G. 953; 50 M-L.!. 298=92 LC. 915=1926 
M. 427; 132 LC. 218=1931 L. 673. 

Limitation. — ^A suit for an account of 
partnership, dissolved more than three years 
before the suit, is barred by limitation^ 
even if the instrument of partition was xe- 
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(h) The assets of the firm, iiieluding any sums contributed by the part- 
ners to np deficiencies of capital, shall be applied in the following manner 
and order: — 

( i) in paj'ing the debts of the firm to third parties ; 

( ii) in paying to each partner rateably what is due to him from the firm 
for advances as distinguished from capital; 

(iti) in paying to each partner rateably what is due to him on account 
of capital; and 

(w) the residue, if any, shall be divided among the partners in the pro- 
portions ill which they were entitled to share profits. 

^tereC 22 M 14=8 M.L.J. 151; 57 M. L.E. 466=1937 Lah. 234=I.L.R. 1937 L. 

378=1934 M. 162=66 M.L.J. 625; 153 I. 492. The principle of the common la„-, 

O 969=1935* L. 209. See also 25 M. 26 which is applicable to a partnership to whh'h 

(where plaintiff was a minor). neithei sec. 13 (c) of the Partnership Act 

Considerations in setti^ment of ac- nor the English Law of partnership applies, 

OOUNTS— The facts that certain partners is that any agreed interest on the capital 

deliberately withheld their due services brought in by a partner into the business 

under the contract should be taken into con- is, unless the contrary is clearly expressed, 

sideration in a suit tor accounts of the pail- a payment in lieu, or on account, of pro- 

nership. 57 1.0. 713=1921 P. C. 91=39 fits, and accordingly chargeable to profits 
MX J *257 (P.C.). Illegal payments made onlj’. 38 Bom.L.R. 1058=1937 Bom. 81. 
by the partners by way of bribes for the See also 1941 KL.J. 657. If a paituer 
purpose of securing contracts for the part- makes an advance to the partnership on a 
nerfiiip cannot be taken into account in tak* promissoiy note, he can recover it from his 

ing accounts and ascertaining the shares of partners without general accounts of the 

profits in the partnership. If any partner partnership being taken. It is not correct 
has been foolish enough to give a bribe in to say that no suit could lie on the note if 
the hope that his partner would bear his the parties had partnership dealings. 1938 
share of the expenditure, he cannot use the A.M.L.J. 11. Partneis are not entitled to 
Court to recover that share. Therefore interest on their respective capitals unless 
items of expenditure shown to be for an there is some agreement, express or implied, 

unlawful puipose ’should be excluded in tak- to that effect. Such an agreement may be 

ing accounts. 49 L.W. 705=1939 Mad. 670 inferred if they have themselves been in tht* 

= (1939) 1 M.L.X 905. In a suit for ac- habit of charging such interest in their 
counts of a dissolved partnership there is accounts. Where interest on capital is paya- 
no law that an enquiry to determine in hie, the interest stops at the date of dissolu- 
whose possession the account books are, don unless otherwise agreed. An agrec- 
must be held before the passing of a preli- ment for payment of such interest can also 
minary decree, though normally that should be implied from the usage of their trade or 
be the practice. The person in whose pos- from the practice of their firm. 38 Bom.L. 
•session the books are and who has kept the R. 1058=1937 Bom. 81. See also 1941 N. 
accounts and knows all about them is en- L.J. 657; 1937 Sind 103; 1938 Mad. 38; 
titled to file a suit for accounts. Normally 35 MysX.J. 3; 49 C.W.N. 999. In the case 
there is no accounting party in such a suit, of a partnership which is wound up, the 
though if a partner withholds the books the date on which the winding up was comple- 
Oourt may draw an inference against him led is the proper date for calculating the 
when finally settling the accounts. 174 I.C. conversion of foreign currency into Bidriso 
837=1937 Lah. 312. See also 1936 Lah. Indian currency. 52 M. 509=1929 M. 627 
146=161 I.C. 669. Generally one partner =56 M.L.J. ’776. Where, in ^ suit for dis- 
cannot charge his co-partners with any sums solution of partnership, the plaintiff, who 
in the shape of salary or commission, but is appointed as receiver, appropriated a 
where a pardana^hm lady is a partner and large amount of partnership amount to his 
the responsibility is thrown upon other part- own use, without sanction from the Court, 
ners allowance should be made in favour of held, the proper order to pass is one eharg- 
other partners. 16 C.W.N. 299=13 I.C, 23. ing the plaintiff with the sums withdrawn 
In an action to dissolve and wind np the by him with interest from the dates of wiih- 
affairs of partnersliip, until the accounts drawal. 92 I.O. 274=1925 P.O. 257=23 L. 
ha^e been taken, it is impossible to say W. 628 (P.O.). 

what, if anything, is due from any partner Procedure in Suit.— go far as the suit 
or partners; interest therefore, shonld only was concerned, the partnership account 
be allowed to the plaintiffs from the date ^onld be adjusted between all the parties, 
of final decree by which amount (if any) irrespective of any private arrangements 
is fonnd to be due from the defendants to between two or more of them inter se, 1930 
the plaintiffs and not from the date of L, 655, Partnership accounts should ' be 
1930 P.C. 185=57 X.A. 245=58 C. taken from commencement of partnership, 
208=59 M.L.X 121 CP.C.)^ See also 39 P. unless later adjustment is proved. Mere 
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fact that regular staff kept such accounts 
which were open to partners’ inspection is 
not sufficient proof of final settlement. 3J) 
C.W.N. 1104=1930 C. 154. Where a new 
partnership based on the old partnership is 
revived or reconstituted, by the consent of 
all^ the partners and their legal lepresen- 
talites, for the purpose of accounts, it is 
permissible to g'o into the accounts of the 
old partnership on the basis of which the 
new one is constituted. 102 I.C. 694=1927 
L. 249. See also 1924 M. 708=46 M.L.J 
503. In such cases, the Limitation Act is 
no bar to taking' the accounts of the new 
partnership bj going into the accounts of 
the old partnership, which have been eariied 
on into the new partnership without inter- 
Tuption or settlement. 25 M. 26 (31, 32h 
See also 1929 S. 230=118 I.C. 741, All 
questions arising between the partners out 
of the partnership business must be dispo- 
sed of in the winding-up suit. 8 B.H.C. (O. 
C.J.) 209. See also 12 B.H.C. 165; 70 I.C. 
833=1923 A. 17 (Partnership of patent 
right). In a dissolution of partnership and 
accounts, either the partnership account*^ 
vshould he taken as th^ stand, or if any 
items are objected to by the other side as 
false, the parties should be given an oppoi- 
tunity of proving the accounts. It is not 
eouitable to reject certain items without 
giving an opportunity of proving them. 
7 KL.J-. 212=1925 K 188. Where plain- 
tiff alleges certain proportion of shares, 
the defendant while admitting partnership 
alleges different proportion, it is incum- 
bent on the Courts to weigh carefully the 
evidence led by both sides and to give a 
decision as far as possible according to 
the weight of that evidence. 8 L. 241= 
1927 L. 485. If a partner has kept ac- 
counts relating to the partnership in pri- 
vate books of his own, he must produce 
such books, for he should have kept his 
private accounts elsewhere, if he did not 
want them to be seen. After a dissolu- 
tion, if books relate to the aecoimts which 
have to be taken, they must be produced. 
308 I.C. 873=1928 S. 133. A suit by a 
sub-partner for an account of the partner- 
ship is maintainable against his partner 
and he must accept the accounts in the main 
partnership as settled between the partners 
of that partnership unless mala fides or 
mistake has been shown. 60 I.C. 967=14 
f?.L.R. 193 Ordinarily in a suit for settle- 
ment of account of a dissolved partnership 
and of any sub-partnership in which there 
are additional partners, the act or series 
of acts which give rise to relief for settle- 
ment of accounts of the main partnership 
are not the same as those which give rise 
to the relief for settlement of accounts of 
the sub-partnership. 90 I.C. 970=1926 
66. _ As to suit for accounts in the case of 
continuance of partnership business aftPi* 
death of partner, see 57 M. 378=1934 M. 
162=66 M.L.J. 625. 

Evidence. — ^P artnership account-books be- 
ing accessible to all the partners and being 


kept more or less under the surveillance 
of them all, are i>rma facie evidence 
against each of them, and therefore, also, 
for any of them against the others. A 
paitner cannot ask them to be formally 
proved. 212 I.C. 416=16 B.L. 292=45 
P.L.E. 441=A.I.P. 1944 Lah. 58. 

iNTEiiEST. — In a suit brought nearly two 
yeais after the dissolution of a partnership 
against the former managing partner, who 
has been retaining in his hands and for 
his o\^^l put poses assets of the firm wirh- 
out accounting foi them or their proceeds 
to his copartner, interest is propeily charge- 
able against the accounting defendant even 
though he lias not acted fraudulentlv. 47 
C.W.K. 113=1942 A.L.J. 710=1942'' O.'W. 
N. 814=1943 A.L.W. 20=45 Bom.L.R. 270 
=A.I.E. 1942 P. C. 61= (1943) 1 M.L.J. 16 
(P.C.). 

Costs of P.mitnership Suit. — The costs 
of paitiieiship suits should generally be 
paid out of the assets of the partnership, 
or in default of assets by the partners in 
proportion to their respective shares. 7 
C. 428. See also 28 Bom.L.E. 386=1926 
B. 289. Once the rights and liabilities of 
partners are fixed in the preliminary de- 
cree for accounts, they cannot be varied 
by a Judge in proceedings taken thereafter. 
169 I.C. 635=1937 Sind 103. 

Execution of Decree. — A decree in a 
suit for dissolution of partnership is, for 
the purposes of execution, to be regarded 
as a money decree. It can be attacheck 
but cannot be sold. 27 B. 556=5 Bom,L. 
B. 529. See also 43 C.W.K 997. When 
once the decree dissolving the partnership 
is passed, and a receiver is appointed to 
take the account of the partnership and 
pay its debts, the creditors of the partner 
ship should not execute his decree against 
any of the partners, but must go to the 
Couit, which has appointed the receiver, 
and take its directions. 5 Bom.L.E, 912 
(914) =28 Bom. 176. A decree obtained . 
against a partnership can be executed 
against a partner not only to the extent of 
the assets of the partnership in his possession 
but also against the other properties which 
he may own, unless the partner is able to 
pro've that for some reasons his liability 
ib limited to the extent of the assets of the 
firm in his hand. 43 P.L.E. J. & K. 153. 
Where partnership funds are, in the hands 
of the Court receiver, a Court of equity 
will not allow one of the whole body of 
creditors to gain priority over the remain- 
der, by the simple expedient of attaching 
money in Conit’s hands. 16 B. 575. 

Eeceiver. — The ordinary rule that no 
party is appointed as leceiver except by 
consent has been departed from only in 
exceptional cases, as for instance, in a 
ease of partnership w^here there are no al- 
legations of fraud and where the carrying 
on of the business depends on the per- 
sonal credit of one of the members of the 
firm. Court does not take upon itself the 
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49. Where there are joint debts due from the firm, and also separate 

debts due from any partner, the property of the firm 
Payment of firm, debts applied in the first instance in payment of the 

and of separate debts* debts of the firm, and, if there is any surplus, then 
the share of each partner shall be applied in payment of his separate debts or 
paid to him. The separate property of any partner shall be applied first in the 
payment of his separate debts, and the surplus (if any) in the payment of the 
debts of the firm. 

50. Subject to contract between the partners, the provisions of clause (a) 

of section 16 shall apply to transactions by any survi- 
Personal profits earned partner or by the representatives of a deceased 
after dissolution, partner, undertaken after the firm is dissolved on 

account of the death of a partner and before its affairs have been completely 
wound up : 

Provided that where any partner or his representative has bought the 
good will of the firm, nothing in this section shall affect his right to use the firm 
name. 


management of a partnership except as in- 
cidental to winding* up. 1934 Cal. 444== 
148 I.O. 459. 

Sec. 49. — This section reproduces sec. 
262 of the Indian Contract Act. 

Property op the Firm. — The propev^y 

of the firm affected by this section is that 
property which belonged to the firm at 
the time of its dissolution. It includes all 
that was, at the commencement of the 

partnership, thrown into the common stock, 
and whatever has, during its continuance, 
by means thereof, been added to it. {See 
sec. 14, supra,) Separate property is that 
in which the partners are separately in- 

terested at the time of the dissolution. Pro- 
perty, therefore, which has been acquired 
in the partnership after its dissolution, is 
not to he treated as partnership property; 
and that which, though originally partner- 
ship property has, by virtue of a T)ona 
fide agi*eement, been converted into sepa- 
rate property before the dissolution, can- 
not be claimed by joint-creditors as part- 
tnership property. * Separate property may 
similarly be converted into joint property; 
but the agTeement by which the conversion 
is effected must, in any case, be completely 
executed and must be made in good faith. 
(Ex parte Owe% 4 B. & Sm, 351; Ex parte 
Ituffin, 6 Ves., 119; 5 R.R. 237.) See also 
64 1,0. 719=1922 K. 70. 

Partners^ Lien. — Although partnership 
property has annexed to it a paramount 
liability for partnership debts, yet there 
is nothing in law which prevents partners 
from disposing of it as they like or allow- 
ing it to be treated as the sole property 
of one partner and obliges them to pre- 
serve it as partnership property for the 

benefit of the creditors of the partnership. 

Any disposition of the property by the 

agreement of the partners is effective un- 
less made with a view to defraud the cre- 
-ditors; and the creditor is not entitled to 
be consulted in the matter. 64 1.0. 719 

=18 186=1922 N. 70. See also 

40 A. 446=45 I.C. 31=16 A.L.X 305. 


Money or property gi7en away does not 
continue to be the assets of the firm when 
it is given over to a third party. 54 C. 
687=1927 C. 836. Debt by one partner 
to another — Money advanced to acquire 
share in partnership property — ^Lien on 
debtor partner's share. 15 L. 474=1934 

L. 336. 

Sec. 50. — This section corresponds to 
sub-sec. (2) of see. 29 of the English Act, 
with necessary verbal changes. (Report of 
Select Committee.) — In secs. 60 and 

53 the Second Select Committee have in- 
serted a proviso which will protect the 
right of a partner who has brought the 
goodwill of the firm. (Report of Second 
Select Committee.) After dissolution the 
relationship between surviving and former 
partner is fiduciary. 57 M.L.J. 404=1930 

M. 393. In the absence of any term 
agreed upon by the parties, any partner 
may determine the ^ partnership at any time 
on giving notice of intention to do so. 
The dissolution takes place as from the 
date of the communication of the notice. 
If persons intending to retire from the 
partnership business continue to take things 
from the business and to associate other- 
wise with its works, a presumption may be 
drawn in favour of the continuance of the 
partnership. The accounts on a dissolu- 
tion of partnership have to be taken for 
the benefit of all the partners concerned and 
there must be a full enquiry into them ir- 
respective of the relief sought for in the 
plaint. If a partner without the permis- 
sion of the other partner carries on a com- 
peting business with the firm, he must ac- 
count for and pay olver to the firm all pro- 
fits made by him in such business and also 
make compensation to the firm for any loss 
occasioned thereby. The rule is not how- 
ever applicable to a different business 
though the same knowledge and informa- 
tion may be useful in both. 67 I.C. 10= 
34 C.L.jr. 405=1921 C. 722. After disso- 
lution no ex-partner has power to dc anv 
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51. Where a partner has paid a preminin on enteidng into partnership for 
Betam of premium ^ ^ fixed term and the firm is dissolved before the ex- 
premature dissolution. piration ot that term otherwise than by the death of 

a partner, he shall be entitled to repayment of the 
premium or of such part thereof as may be reasonable, regard, being had to the 
terms upon which he became a partner, and to the length of time during which 
he was a partner, unless — 

(a) the dissolution is mainly due to his own misconduct, or 

( 6 ) the dissolution is in pursuance of an agreement containing no pro- 
vision for the return of the premium or any part of it. 

Rights where paxtnersnip ^ contract creatm| pai-tnership is 

contract is rescinded for on the ground of the fraud or misrepresen- 

fraud or misrepresentation, tation of any of the parties thereto, the party entitled 

to rescind is, without prejudice to any other right, 

entitled — 

(a) to a lien on, or a right of retention of. The surplus of the assets of 
the hrm remaining after the debts of the firm have been paid, for any sum paid 
by Mm for the purchase of a share in the firm and for anv capital contributed 
by Mm ; 

(b) to rank as a creditor of the firm in respect of any payment made by 
bim towards the debts of the firm ; and 

(c) to be indemnified by the partner or partners guilty of the fraud or 
misrepresentation against all the debts of the firm. 

63. After a firm is dissolved, every partner or his representative may, in 
4 . • -p absence of a contract between the partnei*s to the 

use of u ™or flm ^ontraj, restraiu any other partner or his represen- 
property. , from carrying on a similar business in The firm 

name or from using any of the property of the firm 
for his own benefit, until the affairs of the firm have been completely' womid up : 

Provided that where any partner or his representative has bought the 
goodwill of the firm, nothing in this section shall affect his right to use the 
firm name. 

54. Partners may, upon or in anticipation of the dissolution of. the firm, 
make an agreement that some or all of them will not 
Agreements in restraint g_ business similar to that of the firm within 

^ a specified period or within specified local limits; and 

notwithstanding anything contained in section 27 of the Indian Contract Act, 
1872, such agreement shall be valid if the restrictions imposed are reasonable. 


act to bind another ex-partner. oO M.L. 
J, 67=1926 M. 114. 

Sisc. 51 . — See sec. 40 of the English 
Partnership Act. 

Sec. 52. — This corresponds with sec. 41 
of the English Partnership Act with a few 
verbal changes. 

Principle op Section. — ^An agreement 
-entered into on a dissolution will be set aside 
if it can be shown to have been based upon 
error or to have been tainted with fraud, 
whether in the shape of positive misrepre- 
sentation or of concealment of truth. The 
utmost good faith is required in dealings 
between working and sleeping partners in 
matters i elating to., The partnership accounts. 
1930 M. 141=123 1.0. 596. 

Sec. 54. — This section reproduces the 
second exception to see. 27 of the Contract 
Act, with amendments to assimilate it to 
•sec. 36 (2). (See also notes under secs. 


36 and 55). An agreement in restraint of 
trade which is exempted under the Putncr- 
ship Act, is one in which the restrietioa 
must be limited to business similar to that 
done by the partnership, and its operation 
must be limited to a specified period or 
within specified limits. Further the res- 
triction must be reasonable. Where an 
agreement between two separating pa i ties 
whose firm was doing ciaft insurance, pre- 
vents one of the partners from doing any 
craft insurance business of any kind what- 
soever, directly or indirectly, as an agent 
or as a broker, throughout the whole -world, 
except at Karachi and except as a broker 
and except through the other partner, it 
must be held that the agreement subjects 
the partner to a species of slavery so fra‘ 
as craft insurance is concerned. Such an 
agreement is void under see. 27 of the 
Contract Act and is not saved by sec, 54 
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55. (1) 111 settling the accounts of a firm after dissolution, the goodwill 

shall, subject to contract between the partners, be in- 
Sale of goodwill after the assets, and it may be sold either sepa* 

issoTiioB, rately or along with other property of the firm. 

(2) Where the goodwill of a firm is sold after dissolution, a partner may 
carry on a business competing with that of the buyer 
ler^of^^^oodwill^^^ advertise such business, but, subject to 

^ ^ * agreement between him and the buyer, he may not — 

(a) use the firm name, 

(&) represent himself as carrying on the business of the firm, 

(c) solicit the custom of persons who were dealing with the firm before 
its dissolution. 

(31 Any partner may, upon the sale of the goodwill of a firm, make an 
. ^ ^ , agreement with the buyer that such partner will not 

of ^ ^ carry on any business similar to that of the firm 

within a specified period or within specified local 
limits, and. notwithstanding anything contained in section 27 of the Indian 
Contract Act, 1872, such agreement shall be valid if the restrictions imposed are 
reasonable . 

CHAPTBE VII. 

Registration op Firms. 

56. The ■^[Provincial Government of any province] may, by notification in 

- the Official Gazette, direct that the provisions of 
apSion of Chapter shall not apply to ^[that] province or to 

any part thereof specified m the notification. 

57. (1) The Provincial Government may appoint Registrars of Firms 

purposcs of tMs Act, and may define the areas 
trsiTs. ^ within which they shall exercise their powers and 

perforin their duties. 

(2) Every Registrar shall be deemed to be a public servant within the 
meaning of section 21 of the Indian Penal Code. 


LEG. EEE. 

1 Substituted by the A.O., 1937, 

2 Substituted by ibid., for ^any'. 

of the Partnership Act. It is most un- 
usual and certainly not necessary -when two 
partnerh, engaged in the same busines'*, 
separate, for one of them to insist that 
the other shall not engage in the same busi- 
ness. LL.E. (1943) Kar. 49=1943 Sind 
197=211 1.0. 162. 

Sec. 55: GooDwiUi of the Firm. — The 
terms "partnership assets” must be deemed 
to include the goodwill of the business, for 
the plaintiff is entitled to a share in the 
goodwill as well as to a share in the actual 
assets of the business. 52 M. 772=192’» 
M. 456=56 M.L.jr. 657. See also 43 l.C. 
661. In. a suit for dissolution of partner- 
ship while taking accounts the goodwill of 
the partnership firm should be included in 
the assets and should be brought into the 
common account. 1930 A.L.J. 868=34 C. 
W.lSr. 737=58 C. 208=1930 P.C. 185 (P.C.). 

PEBTiNmoisr. — The term "goodwill” lias 
. been defined as "the expectation of con- 
tinued public patronage”. 

The goodwill of a business means every 


afiSrmatire advantage, as contrasted with 
negative advantage that has been acquired 
in carrying on the business, whelhei cou- 
necied witli or carrying with it the benefit 
of its own name or style or everything 
connected with or carrying with it the bene- 
fit of the business. 23 S.L.K. 471=1929 
S. 85. 

y\un OF Goodwill. — The value of the 
goodwill of a dissolved partnership is con- 
sideiably' decreased by the rule laid down 
ill the lecent case of Trego v. Emt, (^1896) 
A.G. 7, namety, that the sale of ihe good- 
iifill does not prevent the partners from 
cairying on a competing business wiUi the 
purchaser. {See sub-sec. 2.) It is true 
that the^ quondam partners may be restrain- 
ed by injunction from solidting any per- 
son who was a customer of the old firm 
[sub-sec. 2, cl. (o)] or from representing 
themselves as continuing the old business! 
[sub-sec. 2, cl. (b)] or from using the 
fiVm name [sub-see. 2, cl. (a).] Still, the 
nciere fact that they may compete is s seri- 
ous factor in the case, and cannot fail to 
affect the saleable value of the firm^s good- 
wfill. The effect of possible or piobable 
competition should be one of the main de- 
termining factors in the valuation of the 
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58. (1) The registration of a firm max be effected at any time by sending 

by post or delivering to the Kegistrar of the area in 
Application for registra- which any place of business of the firm is situated or 
tion. proposed to he situated, a statement in the prescribed 

form and accompanied by the prescribed fee, stating — 

{a) the firm name, 

( 6 ) the place or principal place of business of the firm, 

(c) the names of any other places where the firm carries on business, 

(d) the date when each partner joined the firm. 

(e) the names in full and permanent addresses of the partners, and 
(/) the duration of the firm. 

The statement shall be signed by all the partners, or by their agents 
specially authorized in this behalf, 

(2) Each person signing the statement shall also verify it in the 
manner prescribed. 

(3) A firm name shall not contain any of the following words namely : — 

* ‘ Crown, ‘‘Emperor,’’ “Empress,” “Empire,” “Imperial,” “King,” 

“Queen,” “E-oyal,” or words expressing or implying the sanction, approval or 
patronage of the Crown or ^ [the Central Government or any Provincial Govern- 
ment or the Crown Kepresentative] except when the ® [Provincial Government] 
signifies ^fits] consent to the use of such words as part of the firm name by order 
in writing ^] . 

.59. When the Registrar is satisfied that the provisions of section 58 have 
been duly complied with, he shall record an entry of 
EegiEtration. statement in a register called the Register of 

Firms, and shall file the statement. 


LEG. REF. 

1 Substituted by A.O., 1937. 

3 Substituted by ibid. ^ 

s Tlie words “under the hand of one 01 
the Secretaries of the Governmeiv of 
India’’ were omitted by ibid. 


goodwiU. 23 S.L.R. 471 — 1929 S. 85 — 110 
I.C. 639. Ordinarily in the absence of a 
definition of shares in a partnership busi 
ness there may be ^a presumption thic the 
shares of the partners therein are equal 
even though their capitals are unequal. But 
where a business has commenced wit^i un- 
equal shares, that circumstance is of mate- 
rial value in deciding the shares of the 
partnervS in the subsequent business carried 
on by them after the retirement of one of 
them.' In the absence of evidence to the 
contrary, the inference is that the shares of 
the retiring members have been taken ^ by 
the continuing partners in the proportions 
in which the latter were originally interest- 
ed in the concern. The circumstance that 
the money required for^ paying ofF the re- 
tiring partner was provided by the surviv- 

ing partners not in equal shares but froin 
the paitnership funds which they held in 
unequal shares is of importance to show 
that they take the same rights in the new 
business! The goodwill of a business is 
an asset like any other asset and chc re- 
presentatives of a deceased partner are en- 

C. C. M .— 510 


titled to a share therein. If action be 
taken in time, the surviving partner can 
be restrained by an injunction from ap- 
propriating the goodwill or in any way 
rendering it less valuable. But where the 
surviving partner has for a long lime ap- 
propriated all the advantages flowing^ tliere- 
^>-nm, the appropiiate course is to dire^’t a 
valuation of the trade mark and appor* 
tion the same among the persons entitled 
in the proportion in which they axe inter- 
estecl in the business. I.L.R. (1944) Mad. 
729=57 73 (2)=(1944) M.W.K 40 

=1944 Mad. 346= (1944) 3 M.L.J. 101. 

Sec. 58.— Where a suit is brought by 
a partnership firm, which has not been re- 
gistered under sec. 58, Partnership Act, a 
plea that the suit by it is not maintainable 
can be raised even after a written state- 
ment is filed by the defendant. (52 I. A. 126, 
Eel. on.) 161 I.C. 741=1936 C. 133. Be- 
gislration of a firm which has been dis- 
solved is not contemplated by the Pariner- 
sliii;) Aft. 1940 Bansf.L.B. 552=1940 Bsng. 


294. 

Set. 59. — Sec. 59 contemplates Uml when 
a firm has been legistered, hi the case cf 
a dissolution of the firm by death of a 
paitner, notwithstanding such death the 
firm should be treated as still registered 
for the purpose of the Act. ^ The surviving 
partners whose names are in the register 
can sue in the name and on behalf of the 
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;seetion 58. 


(1) When an alteration is made in the firm name or in the location 
of the principal place of business of a registered firm, 
a statement may be sent to the Registrar accompanied 
by the prescribed fee specifying the alteration, and 
signed and verified in the manner required under 


60. 


Eeeoiding of alterations 
in firm, name and principal 
place of business. 


(2) When the Registrar is satisfied that the provisions of sub-section (1) 
ave been duly complied with, he shall amend the entry relating to the firm in 
the Register of firms in accordance with the statement, and shall file it along 
with the statement relating to the firm filed under section 59 . 

61. When a registered firm discontinues business at any place or begins to 

carry on business at any place, such place not being 
Noting of closing and principal place of business, any partner or agent 
opening o ranc es. intimation thereof to the Regis- 

trar, who shall make a note of such intimation in the entry relating to the firm 
in the Register of Firms, and shall file the intimation along with the statement 
relating to the firm filed under section 59. 

62. When any partner in a registered firm alters his name or permanent 

Nothin f rhn address, an intimation of the alteration may be 

names'^ and ^ adresseV of partner or agent of the firm to the Regis- 

partners. trar, who shall deal with it in the manner provided 

in section 61. 

63. (1) When a change occurs in the constitution of a registered firm, any 

iiic^oming, continuing or outgoing partner, and when 
and diLolntion^ ® I'Pgistered firm is dissolved, any person who was a 

partner immediately before the dissolution, or the 
agent of any such partner or person specially authorized in this behalf, may 
give notice to the Registrar of such change or dissolution, specifying the date 
thereof ; and the Registrar shall make a record of the notice in the entry relating 
to the firm in the Register of Firms, and shall file the notice along with the 
statement relating to the firm filed under section 59. 

(2) When a minor who has been admitted to the benefits of partnership 
in a firm attains majority and elects to become or not 
Recor^ding of wilhdrawa' to become a partner, and the firm is then a registered 
o a minor. ^ firm, he, or his agent specially authorized in this 

behalf, may give notice to the Registrar that he has or has not become a partner, 
and the Registrar shall deal with the notice in the manner provided in sub- 
section (1) . 

64. (1) The Registrar shall have power at all times to rectify any mistake 

. in order to bring the entry in the Register of Firms 
Rectification of mistakes, g^m into conformity with the docu- 

ments relating to that firm filed under this Chapter. 


firm without fresh registration after the 
death of the other partner. I-L-B, (1940) 
Bom. 715=42 Bom.L,R. 497=1940 Eom. 
257. The mere fact that a joint H indu 
family trading firm gets itself registered 
under the Partnership Act in the name of 
some of the members of the family does 
not, by itself and without more. destroy 
its character as such. 42 P.L.E. 418=1940 
Lah. 425. 

Secs. 59 and 68: Bpfbct op Rboistea- 

TION — ^IimEIPENnilNT PBOOP OP MEMBERSHIP. 
— ^The registration of a firm raises a pre- 
sumption that the parties shown as mem- 
bers of the firm and registered as such are 


actually members of it; but it is no doubt 
a rebuttable presumption. In the absence 
of evidence to the contrary, no further 
proof is necessary as to membership, nor 
is it necessary to prove that the applica- 
tion for registration bore the signature of 
the member concerned. 194 I.C. 168=16 
Luck. 727=1941 Oudh 376. 

Sec, 63 (1). — See. 63 (1) provides for the 
correction of the register when changes occur 
in the constitution of a registered firm, and 
unless the son gets his name included in 
the register he cannot maintain a suit. 57 
L.W. 126=1944 Mad. 443=(I944) 1 M.L. 
J. 109. 
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(2) On application made by aU the parties who have signed any docu- 
ment relating to a firm filed under this Chapter, the Registrar may rectify any 
mistake in such document or in the record or note thereof made in the Register 
of Firms. 

65. A Court deciding any matter relating to a registered firm may direct 
. X , .r. . "that the Registrar shall make any amendment in the 

by'^defT oo^. Register of firms relating to sucli firm 

which is consequential upon its decision; and the 
Registrar shall amend the entry accordingly. 

^ ^ . z. 66. (1) The Register of Firms shall be open to 

smdTled doeiJents^^^ inspection by any person on payment of sneh fee as 

may be prescribed. 

(2) All statements, notices and intimations filed under this Chapter shall 
be open to inspection, subject to such conditions and on payment of sneh fee as 
may be prescribed. 

67. The Registrar shall on application furnish to any person, on payment 

. of such fee as may be prescribed, a copy, certified 

ran 0 copies. -under his hand, of any entry or portion thereof in the 

Register of Firms. 

68. (1) Any statement, intimation or notice recorded or noted in the 

Unipq of ovidoncp Register of Firms shall, as against any person by 

whom or on whose behalf such statement, intimation 
or notice was signed, he conclusive proof of any fact therein stated. 

(2) A certified copy of an entry relating to a firm in the Register of 
Firms may be produced in proof of the fact of the registration of such firm, and 
of the contents of any statement, intimation or notice recorded or noted therein. 

69. (1) No suit to enforce a right arising from a contract or conferred by 


Sec. 68; Production of certificate — 
Effect. — It is impossible to permit a 
litigant to tender in emdenee such a docu- 
ment as is referred to in sec. 68 and then 
to say that the registiation was a nullity 
because the firm had been dissolved long 
before. The Act appears to expressly pie- 
elude any contention by those making state- 
ments which find their way on to the Eegis- 
trar of firms that such statements can be 
mistaken. 1940 Eang.L.E. 552=3940 
Eang. 294. Entry in register as to place 
of business — ^Evidentiary value. See I.L. 
E. (1939) 2 Cal. 199=1940 Cal. 134. 

Sec. 69 : Scope and applicability. — 
The language of sub-sees. (1) and (2) of 
sec. 69 is wide enough to cover suits 1 elat- 
ing to a dissolved firm. Sec. 69 (1) covers 
a suit by a plaintiff suing in respeci of a 
right vested in him or acquired by him as 
a partner in a firm, and it is not essential 
that the firm should be aetuaUy in exist- 
ence at the date of the institution of the 
suit. 1937 B. 225=39 Bom.L.E, 260=1. 
L.E. 1937 B. 628; 1940 Nag. 78=I.L.E. 
1940 Nag. 130. Sec. 69 has no application 
to a case where two persons as two distinct 
individuals institute a suit to recover money 
on a bond executed by the defendants, the 
money having been advanced by the plain- 
tiffs from a common fund, when there is 
no evidence to show that they eonsti*-uted 
a firm where the bond does not describe 
them as partners in any joint business, or 
that they carry on any business jointly, 
an essential element, in the definition of 


partnership is wanting, notwithstanding 
that they shaie profits derived from a shop 
owned by them. That would not iiiakt» 
them partners in law and a suit by them 
is not hit by see. 69. 1946 P.W.N. 164= 

224 I.C. 106. Sec. 69 applies only to a 
suit by a partnership and not to % suit ]>y 
two or more individuals who do 3iot con- 
stitute a firm or partnership. In order to 
create a partnership, there must bo an 

agieement entered into by the parses con- 
cerned to share the profits of the business. 
In the absence of any evidence to show that 
there was such an agreement or contract 
between two persons, they cannot be lield 
to be partners or members of a firm, and 
hence a suit by tw0 such individuals would 
not be hit by sec. 69, 1946 All. 489=224 

l.C. 273. Though Berar is not in British 
India, this Act is made applicable to it h^ 
notification. 1937 Nag, 134=LL.E. 1937 

N. 358. As to application of this section 
to a suit by a money-lendiug firm carrying 
on business at a place in Berar, see 1937 
Nag. 134. See. 69, only prohibits a suit 
by the members of an unregistered firm. 
Where a suit is filed against certain pei 
sons who carry on business as a firm with- 
out getting themselves registered, and a 
decree is passed, they are entitled to ap- 
peal against that decree. Their appeal is 
not barred because the firm is unregistered. 
58 L.W. 170 (1)=1945 M.W.N. 270=1945 
Mad. 209 =(1945) 1 M.L.J. 278. The part- 
nership Act does nowhere enjoin registra- 
tion. It is optional and not obligatory. 
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There is no implied obligation on the part- 
ners to concur in effecting registration, in 
a <*ontract of partnership. Even if there 
is such an obligation, then the obligation 
would arise out of the partnership agree- 
ment (i.e,) out of a contract, and ^^>e rights 
flondng from the obligation, of a pariner 
to compel his co-partners to effect registra- 
tion would be a ^hight arising from a con- 
tract”, and a suit to enforce such a right 
brought by one partner against the oiher 
paitners of an unregistered firm bs ex- 
pressly barred by the provisions (»f se('. 

69 (1). In such a case the proper and 
indeed the only available remedy is a suit 
for dissolution and not a suit for .1 manda- 
tory injunction. 1941 Eang.L.ff. 219 = 
1941 Kang. 196. The partners of a dis- 
solved firm wdio had failed to ge^ their 
firm registered under the Partnership Act 
can maintain a suit for damages for breach 
of a contract. Such a suit is not affected 
by the prohibition contained in sec. 69 (1) 
and (2) of the Partnership Act. Such a 
suit is on the other liand saved by sec. 69 
(3). “Property” in sec. 69 (3) has to be 
construed in its widest sense and includes 
a right to sue for breach of contract. 
Damages for breach of contract are the 
assets of the firm and as such can be rea- 
lised by the jpartners of the dissolved firm 
although the firm has not been registered. 
45 Bom.L.R. 691=1943 Bom. 385. The 
fact that the suit is brought by a person 

ivho was a partner but who alleges that 

the unregistered partnership was dissolved 
long before suit and that under the terms 
of the dissolution, he had become entitled 
to sue for the outstandings due to the part- 
nership, does not take the ease out of the 
prohibition of see. 69 (2). 1944 M.W.N. 

723=57 L.W. 607= (1944) 2 M.L.J. 406= 
1945 Mad, 146. __ Suit for dissolution of 
unregistered firm — ^Prayer for accounts — 
Competency. I.L.K. (1943) Nag. 24=1943 
Nag. 12. Settlement of account after dis- 
solution of unregistered firm — Sun on such 
sgttled account is not barred. T.L.K, (1944) 
Nag. 101=1944 N,L.X 99 = 1944 Nag. 124. 

Suits by itnkegistered firm. — ^Provisions 
of the section are imperative. A plaint 
filed by an unregistered firm cannot be 
validated by subsequent registration and 
amendment of plaint. 44 L.W. 648=165 
X.C. 939 (2) =1936 M. 991 = 71 M.L.J, 663. 
But see 41 C.W.N. 534, where it was held 
that where a firm is registered after suit, 

and the plea in bar of suit is not taken 

till in the course of arguments, the suit 
should not be thrown out hut should be 
treated as properly instituted on the day 
when the firm is registered. The withdra- 
wal of a suit by an unregistered firm is no 
bar to a fresh ^ suit on the same cause of 
action after registration of the firm, as the 
later suit is technically a suit by a aiffer- 
ent plaintiff. 44 L.W. 247 (1)'=164 I.C. 
748—1936 M. 697. The object of sec. 69 
was to make sure that the general policy 


of the Legislature that all partnerships^ 
should he registered will be carried out; it 
is not right to hold that the provision con- 
tained in sec. 69 was really in the nature 
of “processual” law in the sense in which 
That term is used in the eases dealing with 
the principle of retrospective operation of 
statutes; 1938 M. 688= (1938) 2 M.L.J. 

44. Bee. 69 lias be interpieted strictly 
and a suit instituted contrary to its provi- 
sions is bad and cannot be subsequently 
validated by compliance with those provi- 
sions. The* fact that objection to the main- 
tainability of the suit on the score of non- 
registration is taken late at the stage of 
arguments is no ground for hohling that 
the suit should be treated as valid at least 
from the date of compliance with the sec- 
tion. 1938 Mad. 185= (1937) 2 M.L.J. 
717. Though a suit is filed by the indivi- 
dual partners of a firm, in respect of a 
debt due to the firm the suit is undoubted- 
ly one, on behalf of the firm and see. 69 
applies to such a suit. 1937 A.M.L.J*. 86. 
Under see. 69 two conditions must exist 
before a suit can be dismissed. The con- 
tract must be with an unregistered firm 
and the person suing to recover the amount 
must be that firm or another unregistered 
firm; it is only then, that there can he an 
objection to the maintainability of the 
suit. The mere fact that the contract was 
with an unregistered firm is not sufficient 
to dismiss a suit if the plaintiff is other- 
wise competent to maintain it. Therefore 
the dismissal of a previous suit by an un- 
registered firm cannot operate as res j'udi- 
Gaia against the assignee of that firm which 
is a registered firm, because even the un- 
registered firm is competent to maintain 
another suit for the recovery of the same 
amount after its registration. 1937 L. 241. 
Bee. 69 is not confined either by the gene- 
ral law or by sec. 74 to suits in respect of 
obligations incurred after 'he coming into 
force of sec. 69, i.e.^ 1-10-1933, but it ap- 
plies to all suits filed after that date, though 
in respect of obligations incurred before 
that date. The section does not take away 
any vested rights of the parties, but only 
enacts a processual rule by staging that 
prior to bringing a suit a firm must do a 
certain act, namely, get itself registered. 
1938 Mad. 185 =(1937) 2 M.L.J. 717. See. 
69 prevents a Court from taking eognizauee 
of a suit brought by an unregistered firm, 
in the same way a Court shall not take cog- 
nizance of a suit barred by limitation; and 
to hold that because as the result of igno- 
rance or mistake objection was not taken 
by the defendant in the suit, so the prolu- 
sions of the law could be 'flouted, would be 
to frustrate the intention of the Legisla- 
ture clearly ' expressed. Therefore the 
Judge is right in allowing to be taken or 
himself taking the objection under sec. 69 
in appeal for the first time. I.L.K. (1939) 
Ear. 765=1939 Sind 206. Whether sec. 
69 contains a pohibition against the 
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^ ... Act shall be instituted in any Court by or on 

ee 0 non-iegis ration, behalf of any person suing* as a partner in a firm 

against the firm or any person alleged to be or to have been a partner in the 
firm unless the firm is registered and the person suing is or has been shown in 
the Eegister of Firms as a partner in the firm. 

(2) No suit to enforce a right arising from a contract shall be instituted 
in any Court by or on behalf of a firm against any third party unless the firm is 
registered and the persons suing are or have been shown in the Eegister of Firms 
as partners in the firm. 


passing of decrees in favour of unregis- 
tered partnerships or whether it only con- 
tains a prohibition against the filing' of 
suits by unregistered partnerships, see 51 
L.W. 683=1940 Mad. 628= (1940) 1 M.L. 
J. 329; also 40 C.W.N. 1180=64 C.L. 
J. 554. Where a suit by a firm has been 
disposed of on the gi’ound that owing to 
non-registration the suit is not maintainable, 
the subsequent registration cannot validate 
the proceedings, and entitle an appellate 
Court to look into the merits of the case. 
If registration had been done during the 
pendency of the ^suit, it might no doubt 
have legally proceeded from that date unless 
there was a bar of limitation. 1939 Nag. 
301=1939 N.L.J. 427. The law does not 
require that a plaint by a firm must ex- 
pressly note that it has been registered. 
If the defendant opposes the suit cm the 
ground of non-registration of the firm, he 
must take the objection in his pleas. The 
plaintiffs cannot be called upon to show at 
the time of arguments that they ure a re- 
gistered firm and the suit should not then 
be dismissed on gTound of want of proof 
of registration. 39 P.L.R. 777=1938 Liah. 
96. 


A suit instituted in the name of a firm 
not being a registered firm is not properly 
constituted and cannot proceed in that 
form. The plaintiff in such a case should 
be allowed an opportunity to amend his 
plaint subject to conditions. The amend- 
ment can be allowed even at a late stage 
as it does not amount to an addition of 
parties but merely the substitution of the 
name in order to correct a misdescription. 
1937 P.W.N. 36=1937 Pat. 526. A trans- 
feree of a debt due to an unregistered firm 
is not entitled to bring a suit to recover 
the amount of the debt, since the firm it- 
self had no right of suing for that debt 
under see. 69 (2). The fact that the ori- 
ginal cause of action arose before that Act 
came into force does not affect the matter*, 
where the debt is transferred after the pas- 
sing of that Act. 71 C.L.J. 553=44 C.W. 
N 387=1940 Cal. 528. See also 1938 M. 
688= (1938) 2 M.L.J. 44; 1937 M. 419; 
1940 N.L.J. 63=1940 N. 137=I.L.E. 1940 
N. 70. A suit of the value of above Es. 
10*0 by an unregistered firm is hit by sec. 
69 and a decree cannot be passed for Es. 
100 in such a suit. 42 C.W.N. 841. 

Applicability to arbitration proceed- 


ings. — Only a 'suit’ as used in forensic 
language is "excluded by this section, and 
not applications as are contemplated in para. 

20, Sch. II, C. P. Code. 162 T.C. 670= 
1936 L. 136; 16 Pat. 742=1938 P. 231. 
Applicibility — Firm op father and son 

PORMINO A JOINT HINDU FAMILY. — SeC. 09 
does not apply to a firm of father and son 
who form a joint Hindu family and there- 
fore a suit by such a firm is maintainable 
even though the firm is not registered. 153 
l.C. 510 = 1935 A.L.J'. 260=1935 A. 2S0. 

A Hindu joint family firm need not be 
registered under the Partnership Act and 
is not subject to the restrictions imposed 
by sec. 69 of that Act. 1937 A.L.J. 823 
=1937 All. 650. Where after the death of 
a Mahomedan his sons carry on the busi- 
ness and some of them are minors, it is 
a partnership requiring registration. If 
such a partnership is unregistered, it can- 
not maintain a suit. 1939 N.L.J. 427=1939 
Nag. 301. 

Sec. 69. — ^Applicability to Ou-fey Memon 
family — Firm not re^stered — Suit bv — 
Maintainability—If Hindu joint family 
business. See 1937 M.W.N. 412= (1937) 2 
M.L.J. 221=1937 M. 666. 

8EC. 69 (2).— Sec. 69 (2) of the Act does 
not apply to a suit for the enforcement of 
an agreement entered into after the dis- 
solution or at the time of the dissolution 
between the partners of an _ unregistered 
firm under whi(*h some definite sum of 
money was payable by one partner to an- 
other. Sec. 69 (2) applies only to a suit 

on behalf of the partnership. The section 
has to he strictly construed and ♦■he bar 
imposed by it cannot be extended to suits 
for recovery of money due on a contract 
entered into between the partners of an 
unregistered firm in pursuance of an agree- 
ment entered into after dissolution and tak- 
ing of accounts. 55 L.W. 547 — A.I.E'. 1^42 
Mad. 707=(1942) 2M.L.J. 309. A point oi 
law, that a suit falls within the rais- 

ehief of sec. 69 (2) of the Partnership Act. 
can be raised for the first time in rppeal 
if all the facts necessary for its determina- 
tion are on the record. Sec. 69 (2). which 
is a stringent provision and which must 
therefore be strictly construed, ^11 only 
annlv to a suit if it is instituted either by 
or on behalf of a firm, that^ is to say, 6a; 
facie it purports to he filed either by cr on 
behalf of the fim or in the ^^tere^s of 
the firm. But this must be clear from the 
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(3) The provisions of sub-seetions (1) and (2) shall apply also to a 
claim of set-off or other proceeding to enforce a right ai'ising from a contraet, 
but shall not affect ; — ’ 


plaint itself and must not in any case 

depend on the liability of a plaintiff to 

restore the benefits he has received out of 
that suit to the fiim of which he is a part- 

nei eventually. Where on a reading of 

the plaint it is found that the suit is insti- 
tuted not by or one behalf of the fim, bui 
by a partner in his individual capacity, sec. 
69 (2) would not apply, A contract enter- 
ed into by a partner personally constitutes 
a personal contraet and he is entitled to 
bring a suit on it in his own name with- 
out joining his partners as plaintiffs in 
the action; such a suit is properly institu- 
ted by him in his individual capacity and 
does not fall within the mischief of see. 
69 (2). I.L.E. (1942) Mad. 775=1942 M. 
W.N. 644=55 L.W. 446=1942 Mad. (34 
= (1942) 2 M.L.J. 636, A suit was brought 
in the name of a registered firm. The 
plaint was signed ^by a person who styled 
himself as ^manager and partner general 
attorney^ His name was not found in the 
register of firms. On a contention that the 
suit as framed was not maintainable in view 
of sec. 69 (2) of the Partnership Act, it 

was held, that the use of the word ^part- 
ner’ by the manager was a surplusage and 
that the provisions of see. 69 (2) were 
not a bar to the maintainability of ’■he suit 
in the form in which it was brought. 1943 
O.W.N*. 368=1944 Oudh 37. Payment of 
common debt by one or some of the part- 
ners~Suit for contribution against others — 
Maintainability. See I.L.R. (1942) Nag. 
340=1942 Nag. 72. Where a registered 
firm has been dissolved by the retirement 
of one of its partners and notice of the 

dissolution has been given to the Registrar, 
the firm so far as registration is concerned 
is to be deemed to be still registered and 
can sue. I.L.B. (1941) 2 Oal. 289=1942 
Gal. 76. Sec. 69 of the Partnership Act 
is mandatory. Registration of the firm is 
a condition precedent to its right to insti- 
tue a suit. If a firm was not registered at 

the time a suit was filed by it the subse- 

quent registration^ of the firm does not en- 
title the Court lo~ proceed with the suit and 
the only course open to the Court is to dis- 
miss the suit. ( (1937) 2 M.L.J. 273, Ovei.) 
1942 Mad. 252=54 L.W. 676= (1941) 2 M. 
L.J. 968=I.L.R. 1942 Mad. 355. See also 
40 P.L.R. 667=1938^ Lah. 767; 1940 A.M. 
L.J. 81. A suit which is not maintainable 
by reason of non-compliance with the sec- 
tion cannot become maintainable at a later 
-stage by reason of subsequent registration. 
The crucial date is the date of institution 
of the suit, and if the firm is unregistered 
at the^ date of the institution of the suit 
the suit must fail; and subsequent regis 
tration before the hearing of the suit can- 
not cure the initial defect. 18 Pat. 114= 
20 Pat.L.T, 33=1939 Pat. 239. See also 
1936^ A.M.Ljr. 20. Where a partnership 
19 dissolved by the death of a partner, a 


suit by the surviving partner to realise an 
asset of the dissolved partnership is not bar- 
led by sec. 69 (2). 1946 A. 259=1946 A. 

W.R. (H.C.) 56. 

Sec. 69 (3). — ^In a suit for dissolution 
of an uniegistered partnership, the Couii 
has power to pass a preliminary decree 
diiecting inter alia that accounts be taken. 
A prayei for ^^dissolution of partnership’^ 
thiough Court is a compendious mode of 
asking a fourfold relief : (a) a declara- 

tion that the partnership stands dissolved 
from a certain date ; (b) a declaration as 
to who the paitners are and what are 
their propoitionate shares; (c) a prayei 
that accounts be taken and the assets and 
liabilities of the partnership as on the date 
of dissolution be determined; and (d) a 
final decree be passed. These prayers are 
^plieit in the prayer for dissolution made 
in a^^'snit for dissolution of partnership” 
and it is in this sense that this expression 
is used in see. 69 (3). 39 P.L.R. 197= 

1937 Lah. 633. The words ^^other proceed- 
ings to enforce a right arising from a con- 
tract’^ in sub-see. (3) of sec. 69, are to be 
taken as sue generis of a claim of set 
off; that is to say when sub-secs. (1) and 
(2) relate to the right of bringing a suit 
the opening words of sub-sec. (3) relate 
to the right of setting up a defence and 
have ^ no relation ^ to the entirely different 
question of a claim to enforce the execu- 
tion of a decr^. Suh-sec. (3) of sec. 69 
has no application to the execution of de- 
crees, whether consent decrees or decrees 
after contest. Where a consent decree was 
passed against a firm in 1926 and it is 
sought to be executed in 1933, the bar of 
sec. 69 could not be' pleaded in defence. I. 
L.R. (1943) Nag. 540=206 I.C. 602=1943 
N.L.*r. 79=1943 Nag. 175. A petition by 
a creditor firm for the adjudication of a 
debtor as an insolvent is not "a proceeding 
to enforce a right arising from a contract”, 
within the meaning of sec. 69 (3) of the 
Partnership Act. The right of a creditor 
to file an insolvency petition against his 
debtor is right conferred upon him by 
statute and * is not a right arising out of a 
particular contract of loan between the peti- 
tioning creditor and the debtor. The fact 
that the creditor happens to be a firm and 
that a suit to recover the loan is not main- 
tainable by reason of the firm being un- 
registered, does not deprive the unregis- 
tered firm of its right to file* a petition in 
insolvency against its debtor. 48 L.W. 901 
—1939 Mad. 145. Under see. 69, sub-see. 
(3) (a), the provisions of sub-see. (1) are 
not to affect the enforcing of any right to 
^e for the dissolution of partnership. 
Where therefore arbitration proceedings are 
on the face of them taken for the pur- 
poses of ^ the dissolution of partnership of 
an unregistered firm, the proceedings under 
Sch. n, para. 20, C. P. Code, would be 


s. 70J 
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(or) the enforcement of any right to sue for the dissolution of a firm or 
for accounts of a dissolved firm, or any right or power to realize the property 
of a dissolved firm, or 

(&) the powers of an official assignee, receiver or Court under the Presi- 
denc;^ -Towns Insolvency Act, 1909, or the Provincial Insolvency Act, 1920, to 
realize the property of an insolvent partner. 

(4) This section shall not apply — 

{a) to firms or to partners in firms which have no place of business in 
British India, or whose places of business in British India are situated in areas 
to which, by notification under ^[section 56], this Chapter does not apply, or 
(h) to any suit or claim of set-oflE not exceeding one hundred rupees in 
value which, in the Presidency-towns, is not of a kind specified in section 19 of 
the Presidency Small Cause Courts Act, 1882, or, outside the Presidency-towns, 
is not of a kind specified in the Second Schedule to the Provincial Small Cause 
Courts Act, 1887, or to any proceeding in execution or other proceeding inciden- 
tal to or arising from any such suit of claim. 


70. Any person who signs any statement, amending statement, notice or 

Pfenaltv for famisHua “timatiou under this Chapter containing any parti- 
POnalty for tanusHiug 

to be true, or containing particulars which he knows 


false particulars. 


to be incomplete or does not believe to be complete, shall be punishable with 
imprisonment which may extend to three months, or with fine, or with both. 


LEG. EEE. 

1 Substituted by Act XXIV of 1934. 


protected from the application of see. 69. 
162 I.C. 670=1936 L. 136. The terms of 
sub-sec. (3) of sec. 69 does not contemplate 
an execution proceeding. The fact that 
the decree in question was a consent decree 
cannot make a difference in a case where 
the decree-holder does not repudiate the 
compromise but only questions the right 
of the decree holder to execute the decree. 
In such a case neither was the execution 
proceeding meant to enforce a right arising 
from the contract nor was the objection of 
judgment-debtor directed against its vali- 
dity. So see. 69 (3) of the Act cannot come 
into play. 1939 N'.L.J. 148. A suit to 
recover a debt due to a firm brought by 
persons who were the only members of a 
firm at the date of’ dissolution, is a suit to 
enforce a right to ^realise the property of 
a dissolved firm^ and as such falls within 
the exception (a) to sub-see. (3) of sec. 69 
and hence is maintainable even though the 
partnership was an unregistered one. LL. 
E. (1938) Bom. 102=39 Bom.L,E. 1214= 
1938 Bom. 108. See also 1937 Mad. 730. 
Sec. 69 (3) (a) of the Partnership Act can- 
not be construed as permitting a suit for 
accounts by a partner of an unregistered firm 
only if the partnership was dissolved be- 
fore the date of the institution of the suit 
or prohibiting a prayer for accounts from 
being joined with the prayer for dissolu- 
tion of an existing firm. A suit for disso 
lution of the firm and also for settlement 
of accounts is maintainable, and the plain- 
tiff can be given a decree for both. 1937 
A.L.J*. 826=1937 A. 674. A debt due to 
a firm is part of its property. A suit to 


realise such a debt is a suit to enforce a 
right to realise the property and it would 
seem to fall within the exception in see. 69- 
(3) (i) of the Act. Hence a suit by a part- 
ner to realise a debt due to an unregistered 
dissolved partnership is not barred by sec. 
69 (2) of the Act. 1942 N.L.J. 227'. The 
right of a partner of an unregistered firm 
to sue and obtain a decree for dissolution 
and accounts remain unaffected by the pro- 
visions of sec. 69 of the Partnership Act 
in view’ of the proviso contained in sub- 
sec. (3) thereof. I.L.E. (1940) AU. 26= 
1939 A.L.J. 964=A.I.B. 1939 All. 735 (F. 
B.). See also 1942 N.L.I. 485=1943 Nag. 
12. The expression any ‘^right or power 
to realise the property of a dissolved firm-’' 
in see. 69 (3), would include a suit to re- 
cover the outstandings of the dissolved 
firm. The outstandings are property and 
hence a suit to recover the same would be 
a suit to realise the property within the 
meaning of see. 69 (3). Such right or 
power is not limited to turning the pro- 
perty into money by sale. 224 I.C. 273. 

Secs. 69 and 5. — ^Where the plaint is not 
clearly worded though it is stated therein 
that the business is a long standing one 
and the plaintiffs are relations descended 
from the same ancestor and reside in die 
same house, and the cause title also does 
not describe the plaintiffs as constituting 
a firm and the defendants raise the plea 
of non maintainability of the suit for non- 
registration very late, the Court should not 
straightaway dismiss the suit on the 
gi’ound. The Court should take evidence 
to clear up the matter as to whether the 
plaintiffs really constituted a partnership 
firm or were carrying on a joint family 
business which would come within the ex- 
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71. (1) The ^ [Provincial Government] may make rules prescribing the 

fees which shall accompany documents sent to the 
Power to make rues. Registrar of Firms or which shall be payable for the 

inspection of documents in the custody of the Registrar of Firms, or for copies 
from the Register of Firms : 

Provided that such fees shall not exceed the maximum fees specified in 
Schedule I. 

(2) The Provincial Government may -[also] make rules — 

{a) prescribing the form of statement submitted under section 58, and 
of the verification thereof; 


(b) requiring statements, intimations and notices under sections 60, 61 
62 and 63, to be in prescribed form, and prescribing the form thereof ; 

(c) prescribing the form of the Register of Firms, and the mode in 
which entries relating to firms are to be made therein, and the mode in which 
such entries are to be amended or notes made therein; 

(d) regulating the procedure of the Registrar when disputes arise; 

(e) regulating the filing of documents received by the Registrar; 

(/) prescribing conditions for the inspection of original documents; 

(g) regulating the grant of copies; 

(Ji) regulating the elimination of registers and documents; 

(i) providing for the maintenance and form of an Index to the Register 
of Firms; and 

{j) generally, to carry out the purposes of this Chapter. 

(3) All rules made under this section .shall be subject to the condition of 
previous publication. 


CHAPTER VIII. 

Supplemental. 

xVEode of giving public 72, A public notice under this Act is given— 
notice . 

(a) where it relates to the retirement or expulsion of a partner from a 
registered firm, or to the dissolution of a registered firm, or to the election to 
become or not to become a partner in a registered firm by a person attaining 
majority who was admitted as a minor to the benefits of partnership, by notice 
I 0 the Registrar of Firms under section 63, and by publication in the Official 
Gazette and in at least one vernacular newspaper circulating in the district where 
the firm to which it relates has its place or principal place, of business, and 


LEG. REF. 

1 Inserted by A.O., 1937. 

2 Substituted by A.O., 1937, 


ception provided for in sec. 5 of the Act. 
65 C.L.J. 426. 

Secs. 69 and 48: Unregisteeed, firm — 
Suit for dissolution and accounts — ^De- 
cree THAT COULD BE PASSED. — ^In a Suit for 
dissolution of partnersh^ and for accounts 
in respect of an unregistered firm, while 
the prayer for dissolution could be decreed, 
the plaintiff cannot obtain a decree for 
rendition of accounts against the defend- 
ant because, the decree to he granted 'under 
0. 20, r. 15, 0. P. Code, must be modified 
in accordance with the provisions of law 
in see. 69 of the Partnership Act. But the 
prayer that -an account be taken may be 


granted m the limited terms of sec. 48 ; 
tjiat is to say the decree in question will be 
under O. 20, r. 15 and Form No. 21 of 
Appendix D and if the plaintiff desires a 
receiver may he appointed to take accounts 
of the film. But the decree will state that 
the relief of making tlie defendant an ac- 
counting party is not granted. I.L.R. (1939) 
AIL 563=1939 A.L.J. 405=A.I.E. 1939 

All 535. 

Secs. 69 and 74 (5) : Operation op 
SEC. 69. — Sec. 69 of the Act applies to suits 
for enforcement of claims accrued before 
the commeueemeni of the Act, if such suits 
are started after sec. 69 begins to opeiate. 
See. ^ 69 deals with procedure only, may be 
considered as retrospective in its operation 
and may be held to apply prima facie to 
all actions pending as well as future. There- 
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(h) in any other ease, by publication in the OfSeial Gazette and in at 
least one vernacular newspaper circulating in the district where the firm to which 
it relates has its place or principal place of business, 

73. The enactments mentioned in schedule II are 
hereby repealed to the extent specified in the fourth 
column thereof. [Repealed by Act I of 1938.] 

74. Nothing in this Act or any repeal effected 
thereby shall affect or be deemed to affect — 

(a) any right, title, interest, obligation or liability already acquired, ac- 
crued or incurred before the commencement of this Act, or 

(b) any legal proceeding or remedy in respect of any such right, title, 
interest, obligation or liability, or anjrthing done or suffered before the com- 
mencement of this Act, or 

(c) anything done or suffered before the commencement of this Act, or 

(d) any enactment relating to partnership not expressly repealed by this 
Act, or 

{e) any rule of insolvency relating to partnership, or 

(/) any rule of law not inconsistent wiU this Act. 

SCHEDULE I. 

Maximum Pees. 

[See subsection (1) of section 7.] 


Document of act in respect of which the fee 

IS payable. 

Maximum Fee 

Statement under section 58 
Statement under section 60 
Intimation under section 61 
Intimation under section 62 

Notice Under section 63 

Application under section 64 
Inspection of the Register of Firms 
( 1 ) of section 06 . 

Inspection of documents related to 
section ( 2 ) of section 66 . 

Copies from the Register of Firms 

under sub-section 

a Firm under sub- 

Three rupees. 

One rupee. 

One rupee. 

One rupee. 

One rupee. 

One rupee. 

Eight annas for inspecting one 
volume of the register. 

Eight annas for the inspection of 
all documents relating to one 
firm. 

Four annas for each hundred 
worriq or part thf-re^'f. 


words "any legal proceeding or remedy in 
respect of any such right”, and these words 
apply to legal proceedings to enforce any 
subsisting rights which aie saved by cl. 
(c) of sec. 74. Sub-els. (a) and (o) of 
sec. 74 save existing rights, and sub-cl. 
(h) saves any legal proceeding or remedy 
in respect of such rights. Sec. 74 (h) deals 
with procedure and nothing else, that is to 
say, it deals with methods of enforcing 
rights and not with the rights themselves. 
I.L.B, (1939) B. 104=40 Bom.L.R. 1275= 

1939 B. 61. See also 1938 Mad. 688= 

(1938) 2 M.L,J. 44; I.L.R. (1940) Nag- 
648=1940 Nag. 367; (1938) 2 M.L.T, 44; 
58 A. 495=1936 All. 3; 1940 81; 

15 Pat. 810=1937 Pat. 16; 1937 Mad. 528; 

1940 Sind 125; (1940) l 329= 

1940 Mad. 628; (1937) 1 M.L.J, 610. Sec. 
74 which saves rights and remedies which 
existed before the Act came into force 
should not be read as being subordinate 
to sec. 69 (2), but should prevail over sec. 
69 (2). The rights and remedies which ac- 
crued before the commencement of the Act 

G.C.M.— 511 


fore the pending litigations in respect of 

Tights already accrued are saved from the 
operation of sec. 69 under sec. 74 (b). 

But sec. 74 (b) does not save litigations 

started after 1st October, 1938. 62 0. 213 

=39 O.W.N. 67=1934 C. 754. See also 
40 C.W.N. 1180; 15 P. 810=1937 P, 16 
=17 Pat.L.T. 713; 1936 A.M.L.J. 20; 
1937 M. 419=45 L.W. 276; (1937) 1 M. 

L.J. 610=1937 M, 528. 

SECS. 69 AND 74. — The bar imposed by 
see. 69 does not apply to a suit to enforce 
a right accrued before the Act came into 
force by virtue of see. 74 of the ^ Act. 
The effect of sec. 74 is that the Act is not 
to afEect any right already acquired before 
the commencement of the Act. Sec. 74 
(a) saves from the operation of the Act, 
a suit to enforce a right which accrued 
before sec. 69 came into operation, though 
the suit is instituted after sec. 69 cannot 
come into operation. The word^ *^or any- 
thing done or suffered” before the com- 
mencement of the Act in sec. 74 (b) must 
be taken to be governed by the previous 


Repeals . 
Savings. 
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SCHEDULE II. 
Enactments Eepealed. 
[Repealed hy Act I of 1938.] 


THE INDIAN PASSPORT ACT (XXXIV OF 1920.) 

[9th Sepfcmler, 1920. 

An Act to take power to require passports of persons entering British India, 
AYherfas it is expedient to take power to require passports of persons- 
entering British India; It is hereby enacted as follows: — 

Short title and ««teiit. ^ 

Passport Act, 1920. 

(2) It shall extend to the whole of British India, including British Balu- 
chistan, the Sonthal Parganas and the district of Angul. 

2. In this Act, unless there is anythbig repug- 
® nant in the subject or context, — 

'‘entry” means entry by water, land or air; 

"passport” means a passport for the time being in force issued or re- 
newed by the prescribed authority and satisfying the conditions prescribed 
relating to the class of passports to which it belongs ; and 

"prescribed” means prescribed by rules made under this Act. 

3. (1) The Central Government may make rules requiring that persons 

entering British India shall be in possession of 
passports, and for all matters ancillary or incidental 


Power to make roles. 


to that purpose. 

(2) Without prejudice to the generality of the foregoing power such 
rules may — 

(а) prohibit the entry into British India or any part thereof of any 
person who has not in his possession a passport issued to him ; 

(б) prescribe the authorities by whom passports must have been issued 
or renewed, and the conditions with which they must comply for the purposes 
of this Act; and 

(c) provide for the exemption, either absolutely or on any condition, of 
any person or class of persons from any provision of such rules. 

(3) Rules made under this section may provide that any contravention 
thereof or of any order issued under the authority of any such rules shall be 
punishable with imprisonment for a term which may extend to three months, or 
with fine or with both. 

(4) AU rules made under this section shall be published in the Official 
Gazette, and shall thereupon have effect as if enacted in this Act. 


are left entirely untouched. Sec. 74 is a 
saving section and if effect is to be given 
to the words used, sec. 69 (2) cannot apply 
in a ease where a suit is filed by a firm 
which had not been registered but whose 
registration is effected during the pendency 
of the suit, when the suit is in respect of 
a liability arisi^ prior to the Act, sec. 69 
does not bar such a suit. I.L.B. (1939) 
Mad. 980=1939 Mad. 860= (1939) 2 M.L. 
1*. 489. See also 1940 Mad. 628 =(1940) 1 
M.L.J. 329. From the opening words ^any 
legal proceeding or remedy^ in sub-sec. (h) 
of sec. 74, it is cle^r that the sub-section 
relates to those legal proceedings or reme- 
dies which w^e open to a party in res- 
pect of any right, title, interest, obligation 
or liability which had already been ac- 
erued or incurred before the commence- 
ment of the Act. The absence of the 


words ^pending^ and ^taken’ indicate that 
it was not the intention of the legislature 
to exempt from the operation of sec. 69 
only proceedings which had been iustituted. 
I.LJEt. (1941) All. 311=1941 A.L.J. 107 
=1941 All. 178. See also 58 AU. 495= 
1935 A.L.J. 1245=1936 All. 3. 

Sec. 74. — notes under 69, swpra.'l 
See. 74 not only saves the rights but also 
the suit to enforce these rights. There is- 
no leason to restrict see. 74 by saying that 
it covers only a right not dependent upon 
the adjudication of a Court. Hence a suit 
by an unregistered firm for rent due up 
to October, 1933, is not barred but is saved 
by sec. 74. I.L.R. (1939) Ear. 765=1939 
Sind 206. The legal proceedings indicated 
in sec. 74 (&) should not be interpreted as 
meaning proceedings pending at the time 
of the commencement of the Act. 193S 
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Power of arrest. 


(1) Any officer of police, not below the rank of a sub-inspector, and 
any officer of the Customs Department empovvered 
by a general or special order of the ^[Central Gov- 
ernment] in this behalf may arrest without warrant any person who has contra- 
vened or against whom a reasonable suspicion exists that he has contravened any 
rule or order made under section 3. 

(2) Every officer making an arrest under this section shall, without 
unnecessary delay, take or send the person arrested before a Magistrate having 
jurisdiction in the case or to the officer-in-charge of the nearest police-station 
and the provisions of section 61 of the Code of Criminal Procedure, 1898, shall, 
so far as may be, apply in the case of any such arrest. 

5. The ^[Central Government] may, by general or special order, direct the 

removal of any person from British India who, in 
Power 01 removal. , . • j. t t ^ « 

contravention of any rule made under secticm 3 

prohibiting entry into British India without passport, has entered therein, and 
thereupon any ^[officer of the Crown] shall have aH reasonable powers neces- 
sary to enforce such direction. 


THE PATENTS AND DESIGNS ACT (II OF 1911.) 


Year. 

No. 

Short title. 

Amendments. 

1911 ^ 

11 

i 

The Indian Patents and Design^ 1 
Act. 

r 

Keuealed in p.ri XXXI oi 19 0 
Amended, XV II of 19^4, S 2 , XXIX of 
lyao.xiof IWO. iee VI of 1915; 
XIII of l927,VUof 1930; XX of 
1937, XII of 1939;XXXlVof 1939; 
X of 1942; IX 01 19-15. 


LEG. EEP. 

1 Substituted for ‘‘Local Government'’ by 
A.O., 1937. 

2 Substituted for “officer of Government" 
by ibid. 


Mad. 185= (1937) 2 M.L.J. 717. The Act 
must be construed in its plain terms, and 
where its terms admit of no doubt, any- 
thing in the nature of speculation as to the 
intention of the Legislature should be 
avoided. Sec. 74 (a) says that nothing in 
the Act shall affect any right acquired be- 
fore the commencement of the Act ; and 
sec. 74 (b) extends this saving clause to 
any legal proceeding or remedy in respect 
of any such right; that is, any such right 
a^is mentioned in sub-sec. (<z) and has ac- 
crued before the commencement of this Act. 
It would be wrong to say that sec. 74 (b) 
saves only suits which are pending at die 
time when the Act comes into force. ^ It 
saves a remedy, which connotes the right 
to institute a suit as well. Hence when a 
suit has been instituted after 1st October, 
1933, by a firm not registered under the 
Partnership Act for recovery of a debt ac- 
cruing before that date, the suit is not bar 
red by sec. 69 of the Act but is saved by 
the provisions of sec. 74 (b). 1938 Rang. 

L.R. 371=1938 Bang. 273 The 

wording of sec. 74 seems to state in ex- 
press words that none of the provision of 
the Act, which includes the provisions of 
sec. 69 shall affect any remedy in respect 
of any obligation or liability which had 


arisen before the commencement of the* 
Act. Both cases are covered namely (1) 

w’l^re the legal proceeding has been started 
beiore the Act and (2) where the legal pro- 
ceeding arising out of a remedy that exist- 
ed before the Act, has been started after 
the Act. 1940 N’.L.J. 63=1940 Nag. 137. 
See also 1943 Nag. 175=1943 N.L.J. 79. 
The terms of see. 74 save not only the 

rights accrued before 1st October, 1933, 
but also the remedy to enforce those rights. 
When the right to sue arose on 30th July, 
1933, the bar of sec. 69 does not apply to 
a suit by an unregistered firm after 1st 
October, 1933, in respect of the right which 
accrued due before that date. The fact 
that Art. 85 of the Limitation Act applies 
to the account on which the suit is brought 
and that time is extended under that arti- 
cle to the last date of the accounting year 
of which the plaintiffs can take advantage, 
that being a date after 1st October, 1933, 
would not affect the date on which the 
cause of action accrued for purposes of 
sec. 74 of the Partnership Act. Such last 
date of the accounting year if necessary, 
and relevant only for the purpose of decid- 
ing the Question of limitation, Art. 85 of 
the Limitation Act only extends the time 
for the purpose of calculating limitation, 
but does not affect sec. 74 of the Partner- 
ship Act which saves in certain cases the 
light to sue for a debt due and acknowledg- 
ed before Ist October, 1933. I.L.B. (1942> 
Kar. 442=1943 S. 26. See also 1943 Nag. 
175. 
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THE PATENTS AND DESIGNS ACT (II OF 1211) ^ 

[li*^ March, 1911. 

An Act to amend the law relating to the protection of Inventions and Designs. 

Whereas it is expedient to amend the law relating to the protection of 
inventions and designs ; It is hereby enacted as follows : — 

Preliminary. 

Short title, extent and 1. (1) This Act may be called The Indian 

commencement. PATENTS AND DESIGNS AcT, 1911. 

(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sonthal Parganas ; and 

(3) It shall come into force on the first day of January, 1912. 

Definitions unless there is anything repug- 

nant in the subject or context, — 

^[(1) ‘‘Advocate-General means an Advocate-General appointed under 
the Government of India Act, 1935] ; 


LEG. REE. 

1 For Statement of Objects and Reasons, 
see Urassette of India, 1910, Pt. Y, p. 92; for 
Report of Select Committee, see ihid., 1911, 
Pt. V, p. 1; and for Proceedings in Coun- 
cil, see ibid., 1910, Pt. VI, p. 337, dated 9th 
April, 1910, and ibid., 1911, Pt. pp. 31, 
45 and 179. 

2 Substituted by A.O., 1937, for original 
el. (1). 


Sec. 1. — Scope and object of Act. 41 A. 
68=48 I.C. 450=16 A.L.J. 941. An ex- 
clusive privilege in respect of an invention 
under the Invention and Designs Act, 1SS8, 
was under the Patents and Designs Act, 
1911, converted into a patent and extended 
throughout the British India. 54 T.C. 4^7. 
As to whtther Act applies to Berar, see 54 
I.C. 417. See also 27 M.L.J. 573 (law 
applicable to suits instituted before this Act). 
In the case of infringement of patents, the 
test is to see whether a man grappling with 
the problem solved by the patent attacked 
and having no knowledge of it can say that 
his anticipation has solved the problem. In 
order to render a document a prior publi 
cation, it must publish to the world tbe 
whole invention, i.€., all that is material to 


instruct the pubUc to put the patent in prac- 
tice. Mere suggestions are not enough. In- 
vention is finding out something which ofcher 
people have not found out. The quid to the 
patentee is the monopoly; the quo is that it 
presents to the public knowledge which they 
have not got. The real invention may often 
be the last element of the combination; an 
invention may further consist only in dim- 
pUfication. 1929 A.C. 269=116 I.C. 593 
=1929 P.C. 38 (P.C.). See also 1944 0. 
W.3Sr. 374=1945 20 Luck. 170=Oudh 6 (as to 
what constitutes an invention’^). Any inf or- 
mation as to the alleged invention given by 
any prior publication must be for the purpose 
of practical utility, equal to that given 
by the subsequent patent. The later invention 
must be described in the earlier publieavion 
that is held to anticipate it, in order to sus- 
tain the defences of anticipation. Wher^ the 
question is solely one of prior publication, 
it is not enough to prove that an apparatus 
described in an earlier specification could 
have been used to produce this or that result. 
It must also be shown that the specifications 
contained clear and unmistakeable directions 
so to use it. It must be shown that the 
public have been so presented with the in- 
vention that it is out of the power for any 
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(2) "'article” means (as respects designs) any article of manufacture 
and any substance, artificial or natural or partly artificial and partly natural ; 

(3) "Controller” means the Controller of Patents and Designs appoint- 
ed tinder this Act; 

(4) "copyright” means the exclusive right to apply a design to any 
article in any class in \vhieh the design is registered ; 

^[(5) "design” means only the features of shape, configuration, pat- 
tern or ornament applied to any article by any industrial process or means, 
whether manual, mechanical or chemical, separate or combined, which in the 
finished article appeal to and are judged solely by the eye ; but does not in- 
clude any mode or principle of construction or anything which is in substance 
a mere mechanical device, and does not include any trade-mark as defined in 
section 478, or propertv mark as defined in section 479 of the Indian Penal 
Code] ; 

(6) "District Court” has the meaning assigned to that expression by 
the Code of Civil Procedure, 1908 ; 

[ 2 ( 7 ) <<g;igh Court” means a High Court as defined in sub-section (1) 


of section 219 of the Government of 

leg! EEF. 

1 Substituted by Act VII of 1930. 

2 Substituted by Act XII of 1939. 

subsequent persons to claim the invention as 
his own. 124 I.C. 569=1930 P.C. 1 (P.a). 
There must be a substantial exercise of the 
inventive power or inventive genius though it 
may in cases be very slight. Slight altera- 
tions or improvements may produce impor- 
tant results, and may disclose great inge- 
nuity, Sometimes it is a combination that 
is the invention, if the invention requires 
independent thought, ingenuity and skill, pro- 
ducing in a distinctive form a more effici- 
ent result converting a comparatively defec- 
tive apparatus into a useful and efficient one 
rejecting what is bad and useless in former 
attempts and retaining what is useful, and 
uniting them all into an apparatus which, 
taken as a whole, is novel, there is subject- 
matter of invention. A new combination of 
well-known devices and the application there- 
of to a new and useful purpose, may require 
invention to produce it, and may be good 
subject-matter for a patent. Having regard 
to the conditions of the art of wireless tele- 
graphy there is sufficient invention for (claim- 
ing a patent even though the same consists 
only of a small step if it is a step for ward. 
1930 P.C. 1=31 L.W. 126 (P.C.). See also 
1945 Oudh 6=20 Luck. 170. The question 
whether a specification of a prior invention 
describes the invention claimed by the subse- 
quent inventor is a question of construction 
and parol evidence is only admissible for the 
purpose of explaining words or symbols of 
art and other such like technical matters and 
■of informing the Court of relevant surround- 
ing circumstances. The date of the know 
ledge or use by any other person is a date 
before the invention not before the patent. 
1930 P.C. 1. The statute relating to pa- 
tents [Patent Act (Canada), 1935] does not 
contemplate or authorize a contingent dis- 
■claimer. A6 soon as a disclaimer is filed and 


Act, 1935]. 

recorded in the office of the Commissioner it 
is made part of the patent; the only existing 
claims are the claims as amended by virtue 
of the disclaimer and the only invention pro- 
tected by the Letters Patent is the invention, 
the description whereof is contained in the 
specification as so amended. 181 I.C. 958= 
1939 P.C. 91 (P.C.). 

Sec. 2 (3).— See 54 I.C. 417. 

Sec. 2 (5). — ^Where a design covers the 
whole body of goods and is part and parcel 
thereof, it is not a trade-mark but a ‘design’ 
nor is it a ‘trade description’ within S. 2 
(2) of the Merchandise Marks Act, 1889. 25 
I.C. 998=15 Cr.L.J. 670. Where there was 
no difference in shape, configuration, pattern 
or ornament although there was a different 
mode and principle of construction. Held, 
that this was not a “new” or “original” 
design within the meaning of the Act. 190 
I.C. 281=1940 Pesh. 38. In determining 
whether there was novelty in the patent which 
is alleged to be infringed, if it can be shown 
that the new result was long sought for, that 
persons skilled in the art had been working 
without success to attain it, and had long 
regarded it as a problem and that the inven- 
tion of the patentee'^successfully solved the 
problem — ^then such a state of affairs consti- 
tutes evidence of the strongest kind that the 
piior knowledge did not in fact give an ob- 
vious clue to the solution and ought uot to 
be considered as destroying “subject-mat- 
ter”. Mere simplicity is not necessarily an 
objection,* a mere scintilla of invention is 
sufficient, especially where the appreciation 
of a desideratum is one of the important fea- 
tures of the invention and there may be in- 
vention in improvements in what is merely 
simplification, though matters of ordinary 
skilled designing or workshop improvements 
cannot be considered as requiring the exer- 
cise of invention. The practice,! utility and 
commercial success of the invention may be 
a material factor in determining whether the 
new result was obvious or not. The fact 
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(8) ‘‘invention” means any manner of new mannfaetnre and includes 
an improvement and an alleged invention; 

(9) “legal representative” means a person who in law represents the 
estate of adeeeased person; 

(10) “manufacture” includes any art, process or manner of producing, 
preparing or making an article, and also any article prepared or produced by 
manufacture ; 

(11) “patent” means a patent granted under the provisions of this Act; 

(12) ^[“patentee” means the person for the time being entered on the 
register of patent kept xmder this Act as the grantee or proprietor of the 
patent] ; 

(13) “prescribed” includes prescribed by rules under this Act; and 
(14) “proprietor of a ^[new or original] design,” — 


XiFjGr . ISFiF' . 

1 Substituted by Act VII of 1930. 

2 Substituted for ^^new and original by 


that the patent has been infringed is evi- 
dence of its utility- Better evidence of the 
utility of the invention cannot possibly be 
had. 40 Bom.L.R. 478=1938 Bom. 347. 

Sec. 2 (8) . — See 17 A. 490. A new manu- 
facture means not only a new article of 
manufacture, but also a new process or me- 
thod of manufacturing someihing new. It 
does not mean a new principle of manufacture 
— Q. principle cannot be an invention — but 
means a new application of the principles so 
as to produce a new method or a new manu- 
facture. 36 Bom.L.R. 881=1934 B. 407. 

‘ ^ Invention ' ’ — ^Meaning. — The question 
whether there is an invention is a question of 
fact. A new and useful application of an old 
principle may be a good subject-matter of 
patent. An improvement on something 
known may also afford subject-matter, so also 
a new combination of different matters al- 
ready known. A patentable combination is 
one in which the component elements are so 
combined as to produce a new result or to 
arrive at an old result in a better or more 
expeditious or more economical manner. If 
the result of the combination is either a new 
article or a better or a cheaper article than 
before, the combination may afford subject- 
matter for a patent. The mere collocation of 
two or more things, without some exercise of 
inventive faculty, is not however, a subject- 
matter for a patent. 60 B. 261=1936 B. 
99=37 Bom.L.R. 665. See also 1945 Oudh 
6=20 Luck. 170. 

Sec. 2 (8) and (10): Invention which 

CAN BE SUBJECT-MATTER OF PATENT. — ^It is of 
coutse true that a patent may be granted for 
a combination which is one producing a new 
result, or arriving at an old result in a better 
or cheaper way or giving a useful choice of 
means but different considerations are appli- 
cable to each of these eases in order to arrive 
at a conclusion as to whether or not there is 
good subject-matter’^ in any particular 
combination. The fact that the result is new 
is of itself no doubt cogent evidence of In- 
vention, and if it has been necessary to make 


modifications in the form or construction of 
all or any of the separate old integers includ- 
ed in the combination in order to ensure 
their more perfect interaction, there is a strong 
presumption that there has been invention. 
It is immaterial whether the ‘‘invention” 
comes into existence by accident or by de- 
sign, but on the other hand there must have 
been some inventive step even though the in- 
ventive step is but slight. Otherwise the 
patent is invalid for want of sub- 
ject-matter. 43 0. W. NT. 697. A patent 
may be sustained though each prin- 
ciple or process in it was previously well- 
known to all persons engaged in the trade to 
which the patent relates, provided that the 
mode of combining those processes was -new 
and produced a beneficial result, and provid- 
ed also that the specification claimed not the 
old processes, or any one of them, but only 
the new combination. A new combination of 
known processes and methods to produce a 
known article is a “new manufacture” with- 
in the meaning of the statute, if the result of" 
such a combination is to produce the article 
either greater in yield, or cheaper in costs or 
better in quality. I.L.R. (1943) Lah. 372= 
1943 L. 247. See also 60 B. 261=1936 
Bom. 99; 1934 Bom. 407. 

Sec. 2 (9).— See 8. O.W.N. 843. 

Sec. 2 (lO).-^See 43 C.W.N. 697; 1934 
Bom. 407; 1936 Bom. 99. 

Sec. 2 (12).‘^See 41 O.W.N. 603. 

Sec. 2 (13 ). — See 23 C. 702. “Manufac- 
ture,” as defined by S. 2 (10) comprehends 
not only the production of an article hut also 
the means or method of producing it, so that 
a new process or an improvement of an oM 
process can be a manufacture. The subject- 
matter of a patent must be a new manufac- 
ture or art, for if there is no new manufac- 
ture or art, there is no subject-matter and 
therefore no invention. 37 Bom.L.R. 665= 
1936 Bom. 99=60 Bom. 261; 1934 Bom. 
407=36 Bom.L.R. 881. 

Sec. 2 (14) i ‘Proprietor’ — ^Meaning. — 
The proprietor must be the author or one who 
has acquired the design from the author or a 
person on whom such rights have devolved. 
56 A. 1032=1934 A. L.J. 664=1934 A. 798. 

‘ ‘ Acquire design ’ ’ — Meaning. — To ac- 

quire a design within the meaning of S. 2c 
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(a) where the author of the design, for good consideration, exeeutea 
the work for some other person, means the person for whom the design is so 
executed ; and 

Cb) where any person acquires the design or the right to apply the 
design to any article, either exclusively of any other person or otherwise, 
means, in the respect and to the extent in and to which the design or right has 
been so acquired, the person by whom the design or right^ is so acquired ; and 

(c) in any other case, means the author of the design; 
and where the property in, or the right to apply, the design has devolved from 
the original proprietor upon any other person, includes that other person. 

PART I. 

Patents. 

Applicaiion for and Grant of Patent. 

3. (1) An application for a patent may be made by any person whether 

he is a British subject or not, and whether alone or 
Applieation. person. 

(2) The applieation must be made in the prescribed form, and must be 
left at the Patent OfSce in the prescribed manner. 

(3) The application must contain a declaration to the effect that the 
applicant is in possession of an invention, whereof he, or in the ease of a joint 
application one at least of the applicants, claims to be the true and first inven- 
tor or the legal representative or assign of such inventor and for which he 
desires to obtain a patent, and must be accompanied by ^ [either a provisional 
or complete specification] and by the prescribed fee. 

(4) Where the true and first inventor is not a party to the application, 
the application must contain a statement of Ms name, and such particulars for 
his identification as may be prescribed, and the applicant must show that he is 
the legal representative or assign of such inventor. 

[4. Specifications . — (1) A provisional specification must describe the 
nature of the invention. 

(2) A complete specification must particularly describe and ascertain 
the nature of the invention and the manner in which the same is to be per- 
formed. 

(3) A specification, whether provisional or complete, must commence 
with the title, and in the case of a complete specification must end with a 
distinct statement, of the invention claimed. 

(4) Where the Controller deems it desirable, he may require that suit- 
able drawings shall be supplied at any time before the acceptance of the ap- 
plication, and such drawings shall be deemed to form part of the complete spe- 
cification. 

(5) If in any particular case the Controller considers that an applica- 
tion should be further supplemented by a model or sample of anything illus- 
trating the invention or alleged to constitute an invention, such model or sam- 
ple as he may require shall be furnished before the acceptance of the applica- 
tion, but such model or sample shall not be deemed to form part of the specifi- 
cation. 

(6) The Controller may, where the application was accompanied by a 
specification purporting to be a complete specification, if the applicant so re- 


LEG. BEE, 

3- Substituted by Act IX of 1945. 


(14) (b) of tbe Act, means tbe transfer of 
proprietary rigbts in a design and not mere- 
ly learning a design. 56 A. 1032=1934 A. 
E.J. 664=1934 A. 798. 


Sec. 3. — ^Novelty — Specification — Combi- 
nation of old materials. 41 A. 68=48 I.C. 
450; 1929 P.C. 38; 1922 A. 496; see aUo 
1936 Bom. 99=37 Bom.L.R. 665. 

Sec. 3 (3). — ^As to wbo is an assign, see 
23 0. 702 at pp. 709, 710. 

Sec. 4: Specification of Patent— Bxrrr 
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quests, treat the specification as a provisional specification and proceed with 
the application accordingly.’^] {Bxvbstiiivted lij Act IX of 1945). 

[ 4 -A. (1) If the applicant does not leave a complete specification 

„ , . , ^ with his application, he may leave it at any subse- 

specMcatioL ® ® quent time within nine months from the date of the 

application : 

Provided that the said nine months shall be extended to such period, 
not exceeding ten months from the date of the application, as may be specified 
m a request made by the applicant to the Controller, if the request is made 
and the prescribed fee is paid within the period so specified. 

(2) If the complete specification is not left within the period allowable 
under sub-section (1), the application shall be deemed to be abandoned at 
the expiration of ten months from the date thereof. 

[4-B. (1) An invention may, during the period between the date of an 

_ . . , . application for a patent therefor and the date of 

rovisiona protection. sealing a patent on that application, be used and 

published without prejudice to that patent, and such protection from the 
consequences of use and publication is in this Act referred to as provisional 
protection . 

(2) In this section, the expression ^date of an application for a patent’ 
means, as respects an application which is post-dated or ante-dated under this 
Act, the date to which the application is so post-dated or ante-dated, and means, 
as respects any other application, the date on which it is actually made.] Secs. 
4-A and 4-j5 inserted hy Act IX of 1945) . 

,. -. 5. [The Controller shall refer to an Examiner 

application in respect of which a complete 
specification has been filed^] and if satisfied on the 
report of the Examiner that — 

\ (a) the nature of the invention or the manner in which it is to be per- 
formed is not particularly described and ascertained in the complete specifica- 
tion, or”] {Snistituted hy Act IX of 1945) . 

(h) the application, specifications and drawings have not been prepared 
in the prescribed manner. ^ f -^ “^ ] or 

(c) the title ^[of the specification] does not sufficiently indicate the 
subject-matter of the invention, or 

(d) the statement of claim does not sufficiently define the invention, or 

^'[(dd) where a complete specification has been left after a provisional 

specification, the invention particularly described in the complete specification 
is not substantially the same as that which is described in the provisional speci- 
fication, or”;] {Inserted hy Act IX of 1945). 

(e) the invention as described and claimed is prima facie not a ® [manner 
of] new manufacture or improvement, 

^(/) the specification relates to more than one invention, or 

(g) in the case of an application claiming priority under section 78-A, 
the specification describes and claims an invention substantially larger than or 
substantially different from the invention disclosed in the specification filed with 
the application made outside British India by virtue of which priority is claim- 
ed, or 

(h) in the case of an application for a patent of addition under section 

LEG EEE. OP Patentee. — ^It is memnbent on the paten- 

1 Substituted by Act IX of 1945. tee to particularly describe and ascertain the 

2 The words ‘ ‘ or relate ^o more than one nature of his invention in the specification, 

invention'’ omitted by Act VII of 1930, S. as the ambit of his invention is circumscrib- 
3 ' ed by the claims, 37 Bom.L.E. 665=1936 B. 

a Inserted by Act XII of 1939. 99. 


G. G. M .— 512 
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15-A, tlie invention described and claimed in the specification is not an improve- 
ment or modification of that described and claimed in the original specification] ; 
he may refuse to accept the application or require that the application, specifi- 
cation or drawings be amended before he proceeds with the application ; and in 
the latter ease the application shall, if the Controller so directs, bear date as from 
the time when the requirement is complied with: 

^ [Provided that, when a specification comprises more than one invention, 
the application shall, if the Controller or the applicant so requires, be restricted 
to one invention and the other inventions may be made the subject-matter of 
fresh application ; and any such fresh application shall be proceeded with as a 
substantive application, but the ContnroUer may, in his discretion, direct that 
any such fresh application made before the acceptance of the original applica- 
tion shall bear the date of the original application or such later date as he may 
fix, and the fresh application shall be deemed, for the purposes of this Act, to 
have been made on the date which it bears in accordance with such direction ;] 

[Provided further that where a complete specification is left after a pro- 
visional specification, the Controller may, if the applicant so requests, cancel the 
provisional specification and direct that the application shall be deemed to have 
been made on the date on which the complete specification was left, and proceed 
with the application accordingly”;] (Inserted by Act IX of 1945) . 

^■®'[(1-A). If the Controller considers, at any time before the acceptance 
of an application, that the invention claimed therein has been wholly or in part 
claimed in a specification published on or after the date which the patent ap- 
plied for would bear if granted, appertaining to an application for a patent 
which if granted will be of prior date to the patent applied for, he may require 
that the applicant’s specification be amended by the insertion of a reference to 
such other specification, by way of notice to the public.] 

(2) Where the Controller refuses to accept an application or requires an 
amendment, ^•a[or the insertion of a reference] the applicant may appeal from 
his decision to the Central Government. 

(3) The investigations required by this section shall not be held in any 
way to guarantee the validity of any patent, and no liability shall be incurred 
by the Central Government or any officer by reason of, or in connection with, 
any such investigation, or any proceeding consequent thereon. 

(4) Unless an application is accepted within ^[eighteen months] from 
the date of the application, the application shall (except where an appeal has 
been lodged) ^[be deemed to have been refused.] 

'^[Provided that where, before, or within three months after, the expira- 
tion of the said period of twelve months, a request is made to the Controller for 
an extention of time ®[* ^ ’*^] the application shall, on pa 3 nment of the pres- 
cribed fee, be continued ^ * [for any period so requested, not exceeding in all three 
months from the expiration of the said period of ^ [eighteen months] . 

6. On the acceptance of an application the Controller shall give notice 

thereof to the applicant and shall advertise the ac- 
Advertisement on accep- ceptance; and the application and ® [specifications] , 
tance of application. with the drawings (if any), shall be open to public 

inspection. 

7. After the acceptance of an application and until the date of sealing a 
Effect of acceptance of patent in respect thereof, or the expiration of the 

application. time for sealing, the applicant shall have the like pri- 

vileges and rights as if a patent for the invention had 
been sealed on the date of the acceptance of the application : 

LEG. EBI*. s Substituted by Act Xn of 1939. 

1 Added by Act Y U of 1930 . 4 Substituted by Act VTI of 1930. 

^ arnserted by Act XII of 1939. 5 Omitted by Act XII of 1939. 

2 Substituted by Act IX of 1945. 
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Provided that the applicant shall not be entitled to institute any proceed- 
ings for infringement until the patent has been sealed.] {Suhstituted iy Act 
IX of 1945) . 

8 . [Omitted hy Act YII of 1930.] 

9. (1) Any person may, on payment of the prescribed fee, at any time 

. 4 . # within ^[fonr] months from the date of the adver- 

pateT ^ ^ tisement of the acceptance of an application, give 

^ notice at the Patent Office of opposition to the grant 

of the patent on any of the following grounds, namely : — 

(а) that the applicant obtained the invention from him, or from a per- 
son of whom he is the legal representative or assign ; or 

( б ) that the invention has been claimed in any specification filed in 
British India which is or will be of prior date to the patent, the grant of which 
is opposed ; or 

(c) that the nature of the invention or the manner in which it is to be 
performed is not sufficiently or fairly described and ascertained in the ^ [specifi- 
cations] ; or 

(d) that the invention has been publicly used in any part of British 
India or has been publicly known in any part of British India ; 

but on no other ground; ^[or] 

[(e) that the complete specification describes or claims an invention 
other than that described in the provisional specification, and that such other 
invention either forms the subject of an application made by the opponent for a 
patent which if granted would bear a date in the interval between the date of 
the application and the leaving of the complete specification, or has been made 
available to the public by publication in any document published in British 
India in that interval.] {Added hy Act IX of 1945) . 

(2) Where such notice is given, the Controller shall give notice of the 
opposition to the applicant, and shall, on the expiration of those ^[four] months 
after hearing the applicant and the opponent, if desires of being heard, decide 
on the case. 

(3) The decision of the Controller shall be subject to appeal to the Cen- 
tral Government. 

10. ( 1 ) If there is no opposition, or, in case of opposition, if the determi- 


LEG. EEE. 

1 Substituted for ' 'three by Act VII of 
1930, S, 5. 

2 Substituted and added by Act IX of 
1945. 

3 Substituted for "three' by Act XX of 
1937, S. 2, and Sch. I. 

Sec. 9: "Application. "—An appli- 
cation" under S. 9 also includes an appeal 
from an order thereon; where the Controller 
of patents gives an undertaking not to pro- 
ceed with the matter tiU "the decision of 
this application", the undertaking does not 
come to an end with the decision of the ori- 
ginal Court. "The decision of this applica- 
tion must be construed to mean the final deci- 
sion, decision of the appellate Court; the 
undertaking will remain in force until then, 
or until the time for filing the appeal runs 
out." 62 C. 596=39 C.W.K. 573. 

Discretion to issue subpoenas. — ^T he 
Controller of Patents must under S. 9 of the 


Act issue subpoenas on witnesses, if asked 
for by either of the parties; the words 
"after hearing the applicant and the oppo- 
nent" in S. 9 cannot be read as meaning 
that the Controller need only hear the appli- 
cant and the opponent and can refuse to 
hear any evidence which either or both wish 
to adduce. "Hearing" means, "hearing the 
party and his evidence." 62 0 . 596=39 0. 
W.K. 573. 

Sec. 9 (3): Appeal under — Governor- 
General's POWER TO REMAND. — ^The GovemoT- 
General has, in an appeal against an 
order of the Controller, power to remand the 
case to the Controller. The power of remand 
is not specifically given under the Patents 
and Designs Act. But all the Courts of ap- 
peal have inherent powers of remand, and 
the Goveinor-General in Council, as a Court 
of appeal, has such power. 62 C. 596=39 
C.W.lSr. 573. 

Sec. 10 . — Sse 36 Bom.D.B. 881 — 1934 H. 
407, cited under S. 2 (8), supra. 
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nation is in favour of the grant of a patent, a patent 
Giant and sealing ghall, on payment of the prescribed fee, be granted 
of patent. subject to such conditions (if any) as the Central 

Government thinks expedient to the applicant, or in the case of a joint appli- 
cation to the applicants jointly, and the Controller shall cause the patent to be 
sealed with the seal of the Patent Office. 

^[(1-A) Notwithstanding anything contained in sub-section (1), where — 

{a) an applicant has agreed in writing that on the grant to him of a 
patent he will assign it to another party or to a joint applicant and refuses to 
proceed with the application, or 

(6) disputes arise between joint applicants as to proceeding with an ap- 
plication, 

the Controller, if he is satisfied of the existence of such agreement or, in 
any other case, that any joint applicant or applicants ought to be allowed to 
proceed alone, may direct that such other party or joint applicant or applicants 
may proceed with the application accordingly and may grant a patent to him 
or them, as the case may be : 

Provided that — 

(1) the Controller shall not give any such direction until every party 
interested has had an opportunity of being heard by him, and 

(n) an appeal from any such direction shall lie to the Central Govern- 
ment. 

(2) A patent shall be sealed as soon as may be, and not after the expira- 
tion of ^[twenty-four months] from the date of application: 

Provided that — 

{a) Where the Controller has allowed an extension of the time within 
which an application may be accepted, a further extension of four mouths after 
the said ^ [twenty-four months] shall be allowed for the sealing of the patent ; 

{})) where the sealing is delaying by an appeal to the Central Government 
sj-A « or by opposition to the grant of the patent '^[or by any proceedings 
taken for obtaining a direction of the controller under the provisions of 
sub-section (1-A)] the patent may be sealed at such time as the controller may 
direct ; 

(c) where the patent is granted to the legal representative of an appli- 
cant who has died before the expiration of the time which would othervdse be 
allowed for sealing the patent, the patent may be sealed at any time within 
twelve months after the date of his death; ^[or at such later. time as the con- 
troller may think fit] . 

(d) where ®[for any reason], a patent cannot be sealed within the period 
allowed by ®[any of the foregoing provisions of], this section, that period may, 
on payment of the prescribed fee and on compliance with the prescribed condi- 
tions, be extended] , ® [to the extent applied for but not exceeding three months] . 


LEG REE 

1 Inserted by Act VII of 1930, S. 6. 

2 Substituted and added by Act IX of 
1945. 

a In sub-section (2), el. (b) of the pronso, 
the words '^or by a reference under S. 8,’’ 
have been omitted; and in cl {d) for the 
words ^'in consequence of the neglect or fai- 
lure of the appUeant to pay any fee^^ the 


words '‘for any reason have been substitut- 
ed; after the words "allowed by’’ the words 
"any of the foregoing provisions of” have 
been inserted and for the words "to such an 
extent as may be prescribed” the words "to 
the extent applied for but not exceeding 
three months” have been substituted by Act 
VII of 1930. 

4 Inserted by Act XII of 1939. 
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Effect, extent and fonn 
of patent. 


Fraudulent 
for patents. 


appHcation 


11. Except as otherwise expressly provided by 
Date of Patent. this Act, a patent shall be dated and sealed as of the 

date of the application: 

Provided that no proceedings shall be taken in respect of an infringe- 
ment committed before the ^[advertisement of the acceptance of the applica- 
tion.] 

12. (I') A patent sealed with the seal of the Patent Office shall, suoject to 

^ ^ ^ - * the other provisions of this Act, confer on the paten- 

of pSt. the exclusive privilege o£ making, seJliiig aini 

using the invention throughout British Indhx imd of 
authorizing others so to do. 

(O') Fvery patent may be in the prescribed form and shall be granted for 
one in\"(‘ation only, but the specification may contain more than one claim ; and 
it shall iiot be competent for any person in a suit or other proceeding to take any 
objection to a patent on the ground that it has been granted for more than one 
invention. 

13. (1) A patent granted to the true and first inventor or his legal re- 

„ ^ ^ ,. .. presentative or assign shall not be invalidated by an 

for patents. apphcation m fraud of him, or by protection obtained 

thereon or by any use or publication of the invention 
subsequent to that fraudulent application during the period of protection. 

(2) Where a patent has been revoked by the High Court on the ground 
that it has been obtained in fraud of the true and first inventor, or where the 
grant of a patent has been refused by the Controller under section 9 on the 
ground stated in clause (a) of sub-section (1) of that section, the Controller 
may, on the application of the true inventor or his legal representative or assign 
maae in accordance with the provisions of this Act, grant to him a patent for 
the whole or any part of the invention, and the patent so granted shall bear 
the same date as the patent so revoked or, in the case of a patent the grant of 
■which has been refused, the same date as would have been borne by the patent if 
it had been granted: 

Provided that no suit shall be brought for any infringement of the patent 
so granted committed before the actual date when such patent was granted.] 

Term of patent, 

14. (1) The term limited in every patent for the duration thereof shall, 

« « X X save as otherwise expressly provided by this Act, he 

® [sixteen] years from its date, 

®[(1-A) Any patent the original term of which had not expired on or 
before the 1st day of July, 1930, shall have effect as if the term mentioned 
therein was sixteen years instead of fourteen years, and any licence existing at 
that date which has been granted for the term of the patent shall be treated as 
having been granted for the term as so extended if the licensee so desires. 

fl-B) Where any party to a contract with the patentee or any other 
person entered into before the 1st day of January, 1930, is subjected to loss or 
liability by reason of the extension of the term of any patent under this section, 
any District Court having jurisdiction ‘^[may on application made in this be- 
half determine] in what manner and by which parties such loss or liability shall 
be borne.] 


Term of Patent. 


LEG. REF. 

iln S. 11 for the words ^^publication of 
the specification^’ the words ^^advertisement 
of the acceptance of application” have been 
substitnted by Act VII of 1930. 

2Sub-s. (2) newly substituted for old sub- 
s. (2) by Act VII of 1930. 

a In sub-s. (1) for the words ^ ^fourteen” 
“the words sixteen” has been substituted; 


after the same sub-section the new sub-s. 
(1-A) and (1-B) have beelt inserted; in snb- 
s. (2) the new proviso has been substituted 
for old proviso by Act VII of 1930. 

<4 Substituted by Act XII of 1939. 

Sec. 11 . — See 1935 Bom. 195=37 Bom.L. 
R. 187=59 Bom. 564, cited under S. 15. 
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(2) A patent, shall, notwithstanding anything therein or in this Act, 
cease if the patentee fails to pay the prescribed fees within the prescribed times : 

^[Provided that where the patentee, before or within three months after 
the expiration of the time for payment, applies to the Controller for an exten- 
sion of time ^ *], the patent shall, on payment of such additional fee 

as may be prescribed, be continued or revived as the case may be ^ [for any period 
so applied for not exceeding in all three months from the expiration of the time 
lor payment] .] 

(3) If any proceeding is taken in respect of an infringement of the 
patent committed after a failure to pay any fee within the prescribed time, and 
before any enlargement thereof, the Court before which the proceeding is taken 
may, if it thinks fit, refuse to award any damages in respect of such infringe- 
ment. 


15. (1) A patentee may 

„ . . . i» -n i. 1 . present a petition to the Central Government pray- 

Extension term of Patent • xi. x x. • x x v. x .3 j xi 

ing that his patent may be extended for a further 

term; but such petition must be left at the Patent Office at least six months 
before the time limited for the expiration of the patent and must be accompanied 
by the prescribed fee, “^[and must be advertised by the patentee within the pres- 
cribed time and in the prescribed manner]. 

(2) Any person may ® [within such time as may be prescribed and on 
payment of the prescribed fee] , give notice to the Controller of objection to the 
extension. 


(3) Where a petition is presented under sub-setion (1), the Central 
Government may as ®[it] thinks fit, dispose of the petition ® [itself] or refer it 
to a High Court for decision. 

(4) If the petition be referred to a High Court, then on the hearing of 
such petition under this section, the patentee, and any person who has given 
notice under sub-section (2) of objections, shall be made parties to the proceed- 
ing, and the Controller shall be entitled to appear and be heard. 

’’^(5) The Central Government or the High Court to which a petition is 
referred shall in considering the petition have regard to the nature and merits 


LEG. EEE. 

iln siib-s. (1) for the word fourteen 
the word sixteen has been substituted; 
after the same sub-section the new sub-s. 
(1-A) and (1-B) have been inserted; in sub- 
s. (2) the new proviso has been substituted 
for the old proviso by Act VII of 1930. 

2 The words any period not exceed- 

ing three months^ Omitted by Act XII of 
1939. 

3 Substituted by Act XII of 1939. 

*4 In sub-s. (1), the words after adver- 
tising in the prescribed manner his intention 
to do so’' have been omitted; and after the 
words prescribed fee” the words within 
brackets have been added. 

5 In sub-s. (2), after the word ^^may” 
the words within brackets have been in- 
serted. 

"6 Substituted by A.O., 1937. 

7S. 16, sub-ss. (6) and (6) substituted 
by Act Xn of 1939, 


Sec. 15 (4) : Reference tjndeb — Eresh 


PEOJiTioN TO Court — Necessity. — ^Under S. 
15 of the Act, when a petition is referred 
for decision to the High Court ui^er sub-s. 
f4), it is the petition originally submitted to 
the Governor-General in Council which the 
High Court should dispose of. The appli- 
cant need not file a second or fresh petition 
in the High Court. Such a procedure is mis- 
conceived. 37 Bom.Ii.R. 187=59 Bom. 564 
=1935 Bom. 195. 

Scope — ^Proceedinos under — ^Nature op 
— ^Procedure. — On a reference to the High 
Court by the Governor-General in Council, 
the matter ceases to be merely administrative 
and becomes a judicial proceeding, the par- 
ties to it being the patentee on the one hand 
and the objectors on the other; the Control- 
ler of Patents has also the right of audience. 
In such a proceeding, in the absence of any 
separate or special procedure, the ’ordinary 
rules of procedure followed by the High 
Court, devoid of its technicalities, should be 
adopted so far as they are applicable to the 
ppticular case. The High Court has juris- 
diction to allow the objectors to file fresh 
objections adding further grounds of objee* 



S. i6] 


The Patents and Designs Act (II of igir). 


4095 


of the mvention in relation to the public, to the profits made on the patent and 
to all the circumstances of the case. 

(6) If it appears to the Central Government or to the High Court when 
the petition is referred to it, that the patent has not been suflSeiently remunera- 
the Central Government or the High Court, as the case may be, may by 
order extend the term of the patent for a further term not exceeding five or in 
exceptional cases ten years or may order the grant of a new patent for such term 
not exceeding ten years as may be specified in the order and subject to any 
^striction, conditions and provisions which the Central Government or the High 
Court, as the case may be, may think fit] : 

Provided that any patent so extended or granted shall, notwithstanding 
anything therein, or in this Act, cease if the inventor fails to pay before the 
expiration of each year the prescribed fee. 

^[15-A) (1) Where a patent for an invention has been applied for or 
Patents of addition. granted, and the applicant or the patentee, as the 

ease may be, applies for a further patent in respect 
of any improvement in or modification of the invention, he may in his applica- 
tion for the further patent request that the term limited in that patent for the 
duration thereof be the same as that of the original patent or so much of that 
term as is unexpired, and, if he does so, a patent (hereinafter referred to as a 
patent of addition), may be granted for such terms as aforesaid. 

(2) Save as otherwise expressly provided by this Act, a patent of addi- 
tion shall remain in force as long as the patent for the original invention remains 
in force, but no longer, and in respect of a patent of addition no fees shall be 
payable for renewal : 

Provided that if the patent for the original invention is revoked, then the 
patent of addition shall, if the authority by which it is revoked so orders, be- 
come an independent patent, and the fees payable, and the dates when they 
become payable, shall be determined by its date, but its duration shall not ex- 
ceed the unexpired term of the patent for the original invention. 

(3) The grant of a patent of addition shall be conclusive evidence that 
the invention is a proper subject for a patent of addition, and the validity of 
the patent shall not be questioned on the ground that the invention ought to have 
been the subject of an independent patent.] 

16. (1) Where any patent has ceased owning to the failure of the patentee 

to pay any prescribed fee within the prescribed time, 
Bestoration of lapsed patentee may apply to the Controller in the pres- 

cribed manner for an order for the restoration of 


the patent. . « xi. • ^ 

(2) Every such application shall contain a statement of the circumstanc- 

es which have led to the omission of the payment of the prescribed fee. 

(3) If it appears from such statement that the omission was unintentional 
or unavoidable and that no undue delay has occurred in the making of the ap- 
nlication, the Controller shall advertise the application in the prescribed manner, 
and within such time as may be prescribed any person may give notice of oppo- 
sition at the Patent Office. 


LEG. BEE. 

1 After S. 15 the new S. 15-A has been in- 
serted by Act VII of 1980. 

tion, if that can be done under the law relat- 
ing to the amendment of pleadings; and 
leave to amend the amendments ought to be 
given when the petitioner is not taken by 
surprise. 37 Bom.Ii.B. 187=1935 B. 195. 
Sec. 15 (5) : Enqtjiet todeb— Scjobb or.— 


In considering an application for extension 
of a patent, it would be legitimate for the 
Court to inquire what profits the inventor 
had made since its registration, and that in- 
quiry may not be limited to what the inven- 
tor earned in his country, but might iuclude 
profits made by him in all countries where 
the invention was registered or exploited. The 
Court in such case insists ou a ful disclosure 
of the profits made by the inventor or his us- 
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(4) Where such notice is given the Controller shall notify the applicant 
thereof. 

(5) After the expiration of the prescribed period, the Controller shall 
hear the case and, subject to an appeal to the Central Government, issue an 
order either restoring the patent subject to any conditions ^[and restrictions] 
deemed to be advisable or dismissing the application: 

Provided that in every order under this section restoring a patent such 
provisions as may be prescribed shall be inserted for the protection of persons 
who may have availed themselves of the subject-matter of the patent after the 
patent had ceased. 

Amendment of Application or Specification. 

17. (1) An applicant or a patentee may at any time, by request in writing 

. n . £ T left at the Patent OfQce and accompanied by the 

tio^^spedfication b^’con- prescribed fee, seek leave to amend Ms a,ppHeation 
troUer. or specification, including drawings forming part 

thereof by way of disclaimer, correction or explana- 
tion. stating the nature of, and the reasons for, the proposed amendment. 

. (2) If the application for a patent has not been accepted, the Controller 
shall determine whether and subject to what conditions (if any) the amend- 
ment shall be allowed. 

(3) In any other case the request and the nature of the proposed amend- 
ment shall be advertised in the prescribed manner, and at any time within three 
months from its first advertisement any person may give notice at the Patent 
Office of opposition to the amendment. 

(4) Where such a notice is given, the Controller shah, give notice of the 
opposition to the person making the request and shall hear and decide the 
case. 

(5) Where no notice or opposition is given, or the person so giving notice 
of opposition does not appear, the Controller shall determine whether and sub- 
ject to what conditions, if any, the amendment ought to be allowed. 

(6) The decision of the Controller in either case shall be subject to an 
appeal to the Central Government. 

(7) No amendment shall be allowed that would make the application or 
specification, as amended, claim an invention substantially larger than, or sub- 
stantially different from, the invention claimed by the application or specifica- 
tion as it stood before amendment. 


LEG. BEE. 

1 The words '^and restrictions^^ were in- 
serted by Act XVII of 1914, Seh. I. 


signees, and if the Court believes that there 
has not been a full or Iona f,de disclosure, 
it may summarily reject the application. 37 
Bom.L.E. 187=1935 B. 195. 

Sec. 17 (1) and (6) ; Application to con- 

TEOLLEE POE AMENDMENT OP SPECIFICATION . — 
In application under S. 17 of the Act, for 
amendment of specification made to the Con- 
troller of Patents, the latter has absolute 
powers to decide whether the amendment 
sought would make the specification claim* an 
invention larger than, and substantially dif- 
ferent from, that claimed in the original spe- 
cification This power of the Controller is, 
tinder 17 (6), subject to an appeal to the 
Goveujor-General in Council. In such a case 
it is quite impossible for the Court to inves- 


tigate the matter, and then by anticipation 
to prohibit the Controller from proceeding, 
on the assumption that his decision, when 
given, will be erroneous. To do so would be 
an usurpation on the part of the Court of the 
jurisdiction which the law has given to the 
Controller. 61 C. 450=38 O.W.N. 729= 
1934 C. 725. 

Sec. 17 (1) and (7) . — ^An applicant for 
amendment of his specification must show 
that his amendment falls within one op 
other of the three categories of disclaimer 
correction or explanation and that he is not 
claiming an invention which is snbstantialy 
larger than, or different from, that original- 
ly claimed. The onus is not discharged un- 
less his amendment is unambiguous and he 
establishes with sufdcient certainty either 
that this claim is merely one of those already 
covered by some one or more of the old 
claims Upon which he relies or that it does 
not comprise an invention substantially 




S. 20] 


4097 


The Patents and Designs Act (II of 1911). 


(8) Leave to amend shall be eonelnsive as to the right of the party to 
make the amendment allowed, except in ease of fraud; and the amendment shall 
be advertised in the prescribed manner, and shall in ill Courts and for all pur- 
poses be deemed to form part of the application or specification. 

(9) This section shall not apply when and so long as any suit for in- 
fringement or proceeding before a Court for the revocation of the patent is 
pending. 

18. In any suit for infringement of a patent or proceeding before a Court 

. _ ^ for the revocation of a patent, the Court may by 

tion bTthe^Co^. order allow the patentee to amend his specification 

by way of disclaimer, ^[correction or explanation] in 
such manner, and subject to such terms as to costs, advertisement or otherwise, 
as the Court may think fit: 

Provided that no amendment shall be so allowed that would make the 
specification, as amended, claim an invention substantially larger than, or sub- 
stantially different from, the invention claimed by the specification as it stood 
before the amendment, and where an application for such an order is made to 
the Court, notice of the application shall be given to the Controller, and the 
Controller shall have the right to appear and be heard. 

19. Where an amendment of a specification by way of disclaimer, correc- 

tion or explanation has been allowed under this Act, 
itestnction on recovery damages shall be given in any suit in respect of 
0 amages* invention ^[before the date of the 

decision allowing the amendment] unless the patentee establishes to the satis- 
faction to the Court that his original claim was framed in good faith and with 
reasonable skill and knowledge. 


Begister of Patents. 

20. (1) There shall be kept at the Patent Office a book called the Begister 

T? • + 4 * -p f Patents, wherein shall be entered the names and 

egis er 0 a en . addresses of grantees of patents, notifications of 
assignments and transmissions of patents, of licences under patents, and of 
amendments, extensions and revocations of patents, and such other matters 
affecting the validity or proprietorship of patents as may be prescribed. 


LEG. BEE. 

iln S. 18 after the word ^'diselamier'^ 
^the words correction or explanation^^ have 
been inserted by Act VII of 1930, S. 12 . 

sin S. 19 for the words before the dis- 
^claimer, correction or explanation'' the 
wordff before the date of the decision al- 
lowing the amendment" have been substi- 
tuted by S. 13 of Act VII of 1930. 


larger than or substantially different from 
that covered by the unamended specification 
1932 A. 709=139 I.O. 657=1932 P.O. 266 
(P.C.). 

Sec. 17 (9) : Suit, when pending — ^Ap- 

PEAii, ip ^sinT.'-— After judgment was pro- 
nounced by the Court in a suit for infringe- 
ment of patent, an application was present- 
^ed under S. 17 of the Act to the Controller 
of Patents for leave to amend the specifica- 
tion of the amendment. The application was 
duly advertised under S. 17 (3) of the Act. 
S’ubse<Juently an appeal was filed against the 
•decree ih the suit. Objection was raised to 
Tthe maintainability of the application on the 
C. G. M .— 513 


ground that S. 17 (9) of the Aet deprived 
the Controller of all jurisdiction in the mat- 
ter, as the action for infringement was still 
to he regarded as pending. BM, thai; the 
suit for purposes of S. 17 (9) terminaxed 
the moment the Court pronounced its judi- 
cial decision and could not be regarded m 
pending when the application was preseated 
to the Controller of Patents; that ^‘snit" 
did not include an appeal from the decree 
in a suit for infringement, under S. 17 (9), 
that an action for infringement meant action 
before judgment; and that the filing of an 
appeal did not deprive the Controller of 
jurisdiction to deal with the application. 61 
C. 450=38 O.W.N. 729=1934 G. 725. 

Sec. 18. — ^Application to Court for amend- 
ment of specification under S. 18 — ^With- 
cfiawal without leave — ^Eresh application to 
Controller of Patents, if barred. See 61 C. 
450=38 C.W.lSr. 729=1934 O. 725. 

Sec. 20. — also, notes under S. 29, 
kifra.'] Begister of Patents is a public doen- 
ment. 4 A.Ii.J. 11=1907 A.W.N. 23. 
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(2) The register of inventions and address-book existing at the commence- 
ment of this Act shall be incorporated with, and form part of, the register 
of patents under this Act, 

(3) The register of patents shall be prima facie evidence of any matters 
by this Act directed or authorised to be inserted therein. 

(4) Copies of deeds, licences and any other documents affecting the 
proprietorship in any patent or in any licence thereunder, must be supplied to 
the Controller in the prescribed manner for filing in the Patent Office * *], 

Crown. 

21 . ^[( 1 ) Subject to the other provisions of this section, a patent shaU 
T> 4 . 4 . 4 . I.- ^ intents the like effect as against His 

a en to m OrowiL Majesty the King as it has against a subject. 

(2) The officers or authorities administering any department of the 
service of His Majesty may, by themselves or by such of their agents, contrac- 
tors or others as may be authorized in writing by them, at any time after the 
application, and after giving notice to the applicant or patentee, make, use or 
exercise the invention for the service of the Crown on such terms as may, either 
before or after the use thereof, be agreed on, with the approval of the Central' 
Government, between such officers or authorities and the applicant or patentee, 
or, in default of agreement, as may be settled in the maimer hereinafter provided. 
And the terms of any agreement or licence concluded between the applicant or 
patentee and any person other than such officers or authorities, shall be inopera- 
tive so far as concerns the making, use or exercise of the invention for the ser- 
vice of the Crown. 

(3) Where an invention which is the subject of any patent has, before 
the date of the patent, been duly recorded in a document by, or tried by or on 
behalf of, the officers or authorities administering any department of the service 
of His Majesty (such invention not having been communicated directly or 
indirectly by the applicant or patentee), such officers or authorities, or such of 
their agents, contractors, or others as may be authorized in writing by them, 
may, after giving notice to the applicant or patentee, make, use or exercise the- 
invention so recorded or tried for the service of the Crown, free of any royalty 
or other payment to the applicant or patentee, notwithstanding the existence of 
the patent. If, in the opinion of such officers or authorities, the disclosure to the 
applicant or patentee, as the case may be, of the document recording the inven- 
tion, or the evidence of the trial thereof, if required, would be detrimental to* 
the public interest, it may be made confidentially to counsel on behalf of the 
applicant or patentee, or to any independent expert mutually agreed upon. 

(4) In the event of any dispute as to the making, use or exercise of an 
invention under this section, or the terms therefor, or as to the existence or scope 
of any record or trial as aforesaid, the matter shall be referred to the High 
Court for decision, who shall have power to refer the whole matter or any ques- 
tion or issue of fact arising thereon to be tried before a special or official refree 
or an arbitrator upon such terms as it may direct. Jhe Court, refree or arbit- 
rator, as the case may be, may, with the consent of the parties, take into consi- 


, XjEiG', 

lla sub-8 (4) of S- 20 the wot^ ^^and 
unless such copies have been so supplied, such 
dee^, licences or other documents shall not 
1>e received as evident of any ;toansaetion 


affecting a patent’’ have been omitted by 
Act VII of 1930, S. 14, 

Ss. 21 and 21-A have been subside 
tuted for old S. 21 by Act VII of 1930. 
S, . 15. 
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deration the validity of the patent for the purposes only of the reference and 
for the determination of the issues between the applicant or patentee and such 
officers or authorities. The Court, refree or arbitrator, further, in settling the 
terms as aforesaid, shall be entitled to take into consideration any benefit or 
compensation which the applicant or patentee, or any other person interested 
in the patent, may have received directly or indirectly from the Crown or from 
such officers or authorities in respect of such patent: 

Provided that, if the inventor or patentee is a Government servant and 
the subject-matter of the invention is certified by the Central Government or 
Provincial Government to be connected with work done in the course of such 
service, any such dispute shall be settled by the Central Government after hear- 
ing the applicant or patentee and any other person having an interest in the 
invention or patent. 

(5) The right to use an invention for the services of the Crown under 
the provisions of this section, or any provisions for which this section is sub- 
stituted, shall include, and shall be deemed always to have included, the power 
to sell any articles made in pursuance of such right which are no longer required 
for the services of the Crown. 

(6) Nothing in this section shall affect the right of the Crown or of any 
person deriving title directly or indirectly from the Crown to sell or use any 
articles forfeited under any law for the time being in force relating to customs 
or excise. 

[N.B . — ^Por Temporary Amendment of this section, see Patents and 
Designs (Tern, Am.) Act, XV of 1944, cited, infra.] 

21.A. (1) The inventor of any improvement in instruments or munitions 

of war may (either for or without valuable consider- 
Aflsi^ment of patent to ^tion) assign to the ^[Central Government] on behalf 
the HCentral Government.] Majesty aU the benefit of the invention and 

of any patent obtained or to be obtained for the invention; and the ^[Central 
Government] may be a party to the assignment. 

(2) The assignment shall effectually vest the benefit of the invention and 
patent in the ^[Central Government] on behalf of His Majesty, and all coven- 
ants and agreements therein contained for keeping the invention secret and 
otherwise shall be valid and effectual (notwithstanding any want of valuable 
consideration), and may be enforced accordingly by or on behalf of the ^[Central 
Government] . 

(3) Where any such assignment has been made, the Central Govern- 
ment may, at any time before the publication of the specification, certify to the 
Controller that, in the interest of the public service, the particulars of the 
invention and of the manner in which it is to be performed should be kept 
secret. 

(4) If the Central Government so certify, the application and specifi- 
cations, with the drawings (if any) and any amendment of the specification 
and any copies of such documents and drawings, shall, instead of being left in 
the ordinary manner at the Patent Office, be delivered to the Controller in a 
packet sealed by authority of the Central Government. 

(5) The packet shall, until the expiration of the term during which a 
patent for the invention may be in force, be kept sealed by the Controller, and 
shall not be opened save under the authority of an order of the Central 
^Government. 


leg. state for India in Ootmcil’ by A.O., 1957. 

1 Substituted for the words Secretary of 
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(6) The sealed packet shall he delivered at any time during the con- 
tinuance of the patent to any person authorized by the Central Government to 
receive it, and shall, if returned to the Controller, be again kept sealed by 
him. 

(7) On the. expiration of the term of the patent, the sealed packet shall 
be delivered to the Central Government. 

(8) Where the Central Government certifies as aforesaid after an appli- 
cation for a patent has been left at the Patent Office but before the publication 
of the specification, the application and specifications, with the drawings (if 
any), shall be forthwith placed in a packet sealed by authority of the Controller, 
and the packet shall be subject to the foregoing provisions respecting a packet 
sealed by authority of the Central Government. 

(9) No proceeding by petition or otherwise shall lie for revocation of a 
patent granted for an invention in relation to which a certificate has been given 
by the Central Government as aforesaid. 

(10) No copy of any specification or other document or drawing, by 
this section required to be placed in a sealed packet, shall in any manner^what- 
ever be published or open to the inspection of the public, but, save as otherwise 
provided in this section, the provisions of this Act shall apply in respect of any 
such invention and patent as aforesaid. 

(11) The Central Government may at any time waive the benefit of this 
section with respect to any particular invention, and the specifications, documents 
and drawings shall be thenceforth kept and dealt with in the ordinary way. 

(12) The communication of any invention for any improvement in instru- 
ments or munitions of war to * *'] the Central Government or to any person 
or persons authorized by ^ *] the Central Government to investigate the 
same or the merits thereof, shall not, nor shall anything done for the purposes 
•of the investigation, be deemed use or publication of such invention so as to 
prejudice the grant or validity of any patent for the «ame.] 

Compulsory Licences and Revocation, 

22. (1) Any person interested may present a petition to the Central Gov- 

ernment, which shall be left at the Patent Office, 
revocation.^ together with the prescribed fee, alleging that ^[the 

demand for a patented article in British India is not 
being met to an adequate extent and on reasonable terms] , and praying for the 
grant of a compulsory licence, or, in the alternative, for the revocation of the 
patent. 

(2) The Central Government shall consider the petition, and if the parties 
not come to an arrangement between themselves, the Central Government 

may, as ^[it] thinks fit, either dispose of the petition ®[itself] or refer it to a 
High Court for decision, 

(3) The provisions of sub-section (4) of section 15, prescribing the pro- 
cedure to be followed in the case of references to the Court under that section, 
shall apply in the case of references made to the Court under this section. 

(4) If the Central Government is of opinion or where a reference has 


IjEKI. BEF . satisfied’^ the words demand for a pa- 

iThe words ^Hhe Secretary of State for tended article in British India is not being 
India in Conneil or’^ omitted by Act XXXIV met to an adequate extent and on reasonable 
of 1939. terms’’ have been substituted by Act Vn 

2 In sub-s. (1) for the words *^the rea- of 1930, S. 16. 

;^ 9 !]|able requirements of the public with res- 3< Substituted by A.p., 1937, 
pect to a patented invention have not been 
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been made under snb-seetion (2) to a High Court, that Court finds that ^rthe 
demand for the patented article in British India is not being met to an adequate 
extend and on reasonable terms] the patentee may be ordered to grant licences 
on such teri^ as the Central Government or the High Court, as the case may 
iu the Central Government or the High Court is of opinion 

that [the demand will not be adequately met] by the grant of licences, the 
patent may be revoked by order of the Central Government or the High Court: 

Provided that an order of revocation shall not be made before the expira- 
tion of four years from the date of the patent, or if the patentee gives satisfac- 
tory reasons for his default. 


(5) For the purposes of this section ‘‘‘[the demand for a patented article 
shall ixot b© deemed to have been met to an adec^nate extend and on reasonable 
terms] — 

(а) If by reason of the default of the patentee to mamifaetnre to an 

adequate extent and supply on reasonable terms the patented article or any parts 
thereof which are necessary for its efficient working, or to carry on the patented 
process to an adequate extent or to grant licences on reasonable terms, any 
existing trade or industry or the establishment of any new trade or industry in 
British India is unfairly prejudiced, ; 

(6) ^ If any trade or industry in British India is unfairly prejudiced by 

the conditions attached by the patentee to the purchase, hire or use of 

the patented article or to the using or working of the patented process. 

(б) [Omitted ly Act Til of 1930.] 

23. (1) At any time not less than four years after the date of a patent 

granted under this Act, any person may apply to the 
Revocatioii ^ of patents Central Government ®[for relief under this section] 
outside Britiali ground that the patented article or process is 

manufactured or carried on exclusively or mainly 

outside British India. 

(2) The Central Government shall consider the application, and, if after 
inquiry, ®[it] is satisfied — 

(a) that the allegations contained therein are correct ; and 

(b) that the applicant is prepared, and is in a position, to manufacture^ 
or carry on the patented article or process in British India ; and 

(c) that the patentee refuses to grant a licence on reasonable terms, then, 
subject to the provisions of this section, and unless the patentee proves that the 
patented article or process is manufactured or carried on to an adequate extent 
in British India, or gives satisfactory reasons why the article or process is not so 
manufactured or carried on, the Central Government may, make an order — 


LEG. EBF. 

iln sub-s. (4) for the words *'the rea- 
sonable requirements of the public with refer- 
ence to the patented invention have not be*3ii 
satisfied^' the new words within brackets 
have been substituted; and for the words 
*'the reasonable requirements of the public 
will not be satisfied’^ the words ‘‘the de- 
mand wil not be adequately met^^ have been 
•substituted by Act of 1930. 

2 In sub-s. (5) for the words “the rea- 
sonable requirements of the public shall not 
be deemed to have been satisfied^' the words 
“the demand for a patented article shall not 
be deemed to have been met to an adequate 


extent and on reasonable terms” have been 
substituted by Act VII of 1930, 

3 In cl. (o) the words “or the demand 
for the patented article or the article produc- 
ed by the patented process is not reasonably 
met” have been omitted by Act VII of 
1930. 

4 In el. (&) the words “before or after 
the commencement of this Act” have been 
omitted by Act VII of 1930, 

6 In snb-s. (1), S. 23, for the words “for 
the revocation of the patent” the words 
“for relief under this section” shall be sub- 
stituted by Act VII of 1930. 

« Substituted by A.O., 1937. 
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^ [ (a) ] revoking the patent either — 

(i) forthwith; or 

(ii) after such reasonable interval as may be specified in the order, un- 
less in the meantime it is shown to ^ [its] satisfaction that the patented article 
or process is manufactured or carried on within British India to an adequate 
extent ; 

^[or 

(6) ordering the patentee to a grant a licence to the applicant which may 
be a licence exclusive to him or otherwise as the Central Government may 
direct.] 

(3) No order revoking a patent shall be made under the last sub-section 
which is at variance with any treaty, convention, arrangement or engagement 
with any foreign country or British possession. 

(4) The Central Government may, on the application of the patentee, 
extend the time limited in any order made under sub-section (2), clause (ii), 
for such period not exceeding two years as ^[it] may specify in a subsequent 
order or revoke any order made under sub-section (2), clause (ii), or any subse- 
quent order if sufficient cause is in his opinion shown by the patentee. 

^[23-A. An order of the* High Court under section 22 or of the Central 
. Government under section 22 or section 23, 

directing the grant of any licence shall, without 
section 22 or section 23. prejudice to any other method, of enforcement, ope- 

rate as if it were embodied in a deed granting a licence and executed by the 
patentee and all other necessary parties.] 

24. A patentee may at any time, by giving notice in the prescribed manner 

■PnwAr CoutroUer, offer to surrender his patent, and 

revoke surrendered patent.^ Controller may, if after giving notice of the offer 

and hearing all parties who desire to be heard he 
thinks fit, accept the offer, and thereupon make an order for the revocation of 
the patent. 

25. A patent shall be deemed to be revoked if the Central Government 

.XX declares, by notification in the Official Gazette the 
Bevoeation of patent on 

put>lic groimdSc 


public. 


patent or the mode in which it is exercised to be mis- 
chievous to the State or generally prejudicial to the 


Legal Proceedings, 

26. Eevocation of a patent in whole or in part may be obtained on 

.... * .. - petition to or on counter-claim in a suit for infringe- 

ment before a High Court on all or any of the fol- 
^ ‘ lowing grounds, namely: — 


LEG. REP. 

iln sub-s. (2) after the words ^^may make 
an order’’ the letter and brackets 
■shall be inserted, and after cl. (ii) the new 
‘clause (h) has been added by Act VII of 
1930. 

2 Substituted by A.O., 1937. 

& Newly added by Act VII of 1930. 

’^Sec. 26, sub-s. (1), substituted by Act 
Xn of 1939. 


Sbc. 26. — Utility, novelty and invention” 
—Meaning of. See 53 0. 306=1926 C. 152. 
See also 40 Bom.L.R. 478=1938 Bom. 347; 
<question of infringement is a mixed ques- 


tion of law and fact); 1940 Pesb. 38=1940 
Pesh.L.J. 38. It is quite competent to a 
petitioner in revocation proceedings to con- 
tend under the provisions of S. 26 (1) (h) 
that an invention claimed by the patentees 
is neither a novelty nor a patentable inven- 
tion and thus, in effect, to raise the whole 
question as one of subject-matter. 43 C.W. 
N. 697. A Iona fide and substantial, alle- 
gation of any of the grounds specified in S . 
26 (2) (h) would be sufficient to give a peti- 
tioner an initial loom standi to present a 
petition for revocation of a patent even in 
the absence of the authority of the Advo- 
cate-General. A person qualified under S. 
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(a) that the invention has been the subject of a valid prior grant of a 
patent in British India ; 

(h) that the true and first inventor or his legal representative or assign 
was not the applicant, or one of the applicants for the patent; 

(c) that the patent vt^as obtained in fraud of the rights of the person 

applying for the revocation or of any person under or through whom he 
claims ; , 

(d) that the invention was not, at the date of the patent, a manner of 
new manufacture or improvement; 

(e) that the invention does not involve any inventive step, having regard 
to what was known or used prior to the date of the patent; 

(/) that the invention is of no utility; 

(g) that the ^[complete specification] does not sufSciently and fairly des- 
cribe and ascertain the nature of the invention and the manner in whidi the 
in'^.ention is to be performed; 

(7i) that the ^[complete specification] does not sufficiently and clearly 
ascertain the scope of the invention claimed; 

(i) that the patent was obtained on a false suggestion or representa- 
tion; 

(j) that the primary or intended use or exercise of the invention is con- 
trary to law; 

(k) that the patentee has contravened, or has not complied with, the 
conditions contained in the patent; 

(?) that the ^[complete specification] does not disclose the best method 
of performance of the invention known to the applicant for the patent at the 
time when the specification was left at the Patent Office ; 

(m) that prior to the date of the patent, the patentee or other persons 
(not being authorities administering any department of the service of His 
Majesty, or the agents or contractors of, or any other persons authorised in that 
behalf by, the Central Government) secretly worked the invention on a com- 
mercial scale (and not merely by way of reasonable trial or experiment) m 
British India, and thereby made direct or indirect profits in excess of such 
amount as the Court may in consideration of all the circumstances of the ease 

deem reasonable : . j. j.r. a 

Provided that this sub-section shall have effect in relation to the ground 


•of revocation specified — 

(1) in danse (6), subject to the provisions of section 78-A, or 

(ii) in danse (d), subject to the provisons of suh-section (1) of section 
13, sub-section ^[(12) of section 21-A] section 38 and section 40J. 

(2) A petition for revocation of a patent may be presented-- 

(a) by the Advocate-General or any person authorized by him; or 


(i) by any person alleging — 

(i) that the patent was obtained 
any person u nder or through whom he 

LEG. KBE. 

1 Substituted by Act IX of 1945. 

26 (2) (b) is uot, however, eonflned to the 
grounds of invalidity giving him his locjw 
gtandi to present the petition. He 
telv on other grounds, namely those set fo^ 
in S. 26 (1) of the Act. 43 O.'W.N. 697. 
■ Seo. 26 (d) AND («) .—Where a person 


in fraud of his rights or of the rights of 
claims; or 

has been manufacturing an article by a 
cess and selling them in the market for 15 
years prior to his taking out of a patent for 
it and has not taken any precaution to keep 
the process secret, the invention on the date 
of the patent is not a new manufacture 
the patent is invalid. 1944 
1944 O.A. (C.C.) 252=1944 A, W. B. 
(C.C.) 252=20 Luck. 170=1945 Oudh 6* 
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(ii) that he, or any person tinder or through whom he claims, was the 
true and first inventor of any invention included in the claim of the patentee ; 
or 

(iii) that he, or any person under or through whom he claims an interest 
in any trade, business or manufacture, had publicly manufactured, used or sold, 
within British India, before the date of the patent, anything claimed by the 
patentee as his invention. 

(3) The High Court may, irrespective of any provisions of the Code of 
Civil Procedure, 1908, in this behalf, require any person, other than the Advo- 
cate-General or any person authorized by him, applying for the revocation of a 
patent, to give security for the payment of all costs incurred or likely to be incur- 
red by any person appearing to oppose the petition. 

27. (1) Notice of any petition for revocation of a patent under section 26 

shall be served on all persons appearing from the 
Notice of proceedings to register to be proprietors of that patent or to have 
persons interested. shares or interests therein, and it shall not be neces- 

sary to serve the notice on any other person. 

(2) The notice shall be deemed to be sufSciently served if a copy thereof 
is sent by post in a registered letter directed to the person and place for the 
time being stated in the register. 

28. (1) A High Court may, if it thinks fit, direct an issue for the trial, 

before itself or any other High Court, or any District 

Framing i^ue for trial Coi^rt, of any question arising upon a petition to it- 
ore 0 er 0 s. under section 26, and the issue shall be tried ac- 

cordingly. 

( 2 ) If the issue is directed to another High Court, the finding shall be 
certified by that Court to the High Court directing the issue. 

(3) If the issue is directed to a District Court, the finding of that Court 
shall not be subject to appeal, but the evidence taken upon the trial shall be 
recorded, and a copy thereof, certified by the Judge of the Court, shall be trans- 
mitted. together with any remarks which he may think fit to make thereon, to 
the High Court directing the issue, and the High Court may thereupon act upon 
the finding of the District Court, or dispose of the petition upon the evidence 
recorded, or direct a new trial, as the justice of the case may require. 

29. (1) A patentee may institute a suit in a District Court having juris- 

Suits for infringement of against any person who, during 

patents. the continuance of a patent acquired by him under 

this Act in respect of an invention, makes, sells or 
uses the invention without his licence, or counterfeits it, or imitates it : 

Secs.^ 26 AND 28. — The onus lies heavily on of and was not made a party to the suit ap- 
the petitioner to show that the respondent is plied to the Controller in Calcutta to expunge 
not the true and first inventor of the invon- that entry. On a reference by the Controller 
txon. 74 P.W.B. 1915=29 I.C. 904. See to the Calcutta High Court, held, that entrf 

C.W.N. 985; 17 A. 490=1895 A. which was obviously to the detriment of th© 
w.N. 113. ^ petitioner should be expunged from the re- 

^ Sec. 27. In a suit by an unregistered as- cord and that the renewal fee in respect of 
s^ee of a patent for infrm^ment of pa- the patent offered by the petitioner should 
■tentvnghts, the Patna High Court gave be accepted by the Controller on the basis 
jud^ent against the plaintiff and purport- of the validity of the patent granted to him. 
ed, m respect of a counter-claim made by the 41 O.'W.N. 603=1937 Cal. 365=1. Ii.B. 
pendant, to revoke the patent. In view of (1937) 2 Cal. 230. 

uus judgm^t, the Controller entered in the Sec. 29. — Under the Act of 1888 a defen- 

^pster of Patents a note to the effect that th© dant in an action for infringement is allowed 
p^enc was revoked. The petitibner who was to set up by way of defence all the grounds 
u® original patentee and who had no notice on which, t&e grant Of a patent could b© 
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Provided that where a counter claim for revocation of the patent is 
made by the defendant, the suit, along with the counter claim, shall be trans- 
ferred to the High Court for decision.] 

(2) Every ground on which a patent may be revoked under ^[section 2G] 
shall be available by way of defence to a suit for infringement. 

30. A patentee shall not be entitled to recover any damages in respect of 

any infringement of a patent granted after the com- 
. of , mencement of this Act from any defendant who 

^ proves that at the date of the infringement he waa 
not aware, nor had reasonable means of making him- 
self aware, of the existence of the patent, and the marking of an article with 
the word ^'patent,” “patented’’, or any word or words expressing or implying 
that a patent has been obtained for the article, stamped, engraved, impressed 
on, or otherwise applied to the article, _shall not be deemed to constitute notice 
of the existence of the patent unless the word or words are accompanied by the 
yeai' and number of the patent : 

Provided that nothing in this section shall affect any proceedings for an 
injunction. 

31. In a suit for infringement of a patent, the Court may, on the appli- 

^ . .. . cation of either party, make such order for an in- 

junction, inspection or account, and impose such 
terms and give such directions respecting the same 
and the proceedings thereon, as the Court may see fit. 


32. In a suit for infringement of a patent the Court may certify that the 
. . validity of the patent came in question, and if the 
Court so certifies, then in any subsequent suit in that 
Court for infringement of the same patent the plain- 
tiff, on obtaining a final order or judgment in his 
favour, shall, unless the Court trying the suit otherwise directs, have his full 
costs, charges, and expenses of and incidental to the said suit properly 
incurred. 


33. A Court making a decree in a suit under section 29 or an order on a 
petition under section 26 shall send a copy of the 
Transmission of decrees (j^cree or order, as the case may be, to the Controller, 
or ers 0 e on ro - shell cause an entry thereof and reference there- 
to to be made in the register of patents. 


34. A High Court to which a petition has been presented under section 26 

TT* t. n 1 . r ^ay stay proceedings on or dismiss the petition if in 
stay proceedings; etc. opinion the petition would be disposed of more 

justly or conveniently by another High Court. 

35. (1) In a suit or proceeding for infringement or revocation of a 

_ . patent, the Court may, if it thinks fit, and shall on 

Heanng mth assessor. proceedings, 

call in the aid of an assessor specially qualified, and try the ease wholly or par** 
tiaUy with his assistance. 


LEG. BEP. 

1 Proviso to sub-sec. (1) of sec. 29 added 
bv Act Xn of 1939. 

2 Substituted by Act XU of 1939 . 

" lu sub-s. (1) of S. 35 for the words 
either of’' the word have been sub- 

tituted by Act YII of 1930. 


opposed. See 27 1.0. 996=27 M.L.J. 673. 
514 


Grounds that can be pleaded as defence un- 
der the Act of 1911, cannot be pleaded in a 
suit instituted before the Act. 27 M.L.J. 
573. NTovelty and prior user as defence. 
See 18 L.W. 141=28 C.W.N. 343=1923 
P.C. 108. A patent may be infringed in 
several "ways, one of which is by using the 
invention or any colourable imitation there- 
of in the manufacture of articles or by put- 
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(2) A Court exercising appellate jurisdiction in respect of such suit or 
proceeding may, if it thinks fit, call in the aid of an assessor as aforesaid. 

(3) The remuneration, if any, to be paid to an assessor under this section 
shall in every case be determined by the Court and be paid by it as part of the 
expenses of the execution of this Act. 

^ [35-A. Notwithstanding anything contained in section 19, if the Court in 

Grant of reUef in reanoet infmgement of a patent finds that 

of particular Ja ms- ^ ^ claims in the specification in 

respect of which the infringement is alleged, are va- 
lid, it may, subject to its discretion as to costs and as to the date from which 
damages should be reckoned and to such terms as to amendment as it may deem 
desirable, grant relief in respect of any of such claims which are infringed 
without regard to the invalidity of any other claim in the specification. In exer- 
cising such discretion the Court may take into consideration the conduct of the 
parties in inserting such invalid claims in the specification or permifting them 
to remain there.] 

36. Where, any person claiming ^[to have an interest in a patent] by 
circulars, advertisements or otherwise, threatens any 
Eemedy in case of pomid- other person with any legal proceedings or liability 
eee^gs!^ ^ respect of any alleged infringement of the patent, 

any person aggrieved thereby may bring a suit 
against him in a District Court having jurisdiction to try the suit, and may ob- 
tain an injunction against the continuance of such threats, and may recover such 
damage (if any) as he has sustained thereby, if the alleged infringement to 
which the threats related was not in fact an infringement of ^[the patent] ; 

^[Provided that this section shall not apply if an action for infringement 
of the patent is commenced and prosecuted with due diligence.] 


LEG. BEE. 

1 Newly added by Act VII of 1930. 

sin S. 36 for the words ^'to be the pa- 
tentee of an invention” the words have 
an interest in a patent” have been substi- 
tuted; for the words ‘‘any legal rights of 
the person mating such threats” the words 
“the patent” have been substituted by Act 
VII of 1930. 

s<Eor the old proviso to S. 36 the new pro- 
viso has been substituted by Act VII of 
1930. 


ling the invention in practice in any other 
way. A patent may sometimes be infringed 
by taking a part only of the invention, but 
that depends on whether the part for which 
protection is asked is a new and material 
part especially in the case of combination. 
The question of infringement is a mixed ques- 
tion of law and fact. The plaintiff in a 
patent action has to prove that his process 
has been counterfeited or imitated by the de- 
fendant. It is necessary for him to give the 
particulars of the breaches constituting the 
alleged infringement of his patent rights. 37 
Eom.L.B. 665. On this section, see also 
26 A. 96; 12 C.W.N. 446; 4 A.L.J. 11. 
An assignee of a patent who has not regis- 
tered the assignment under S. 63 of the 
Patents ahd Designs Act is not a patentee 
within the. meaning of S. 2 (12) of that Act, 


and has, therefore, no right to bring any 
suit for infringement of patent rights re- 
garding that patent. 41 C.W.N. 603=1937 
Cal. 375=1. D.B. (1937) 2 Cal. 230. See 
also 43 C.W.N. 697. An injuncHim can he 
granted if it is plain that one of several pa- 
tents have been infringed although the plain- 
tiff is unable to say which patent was in- 
fringed, but it ■will be limited to the life of 
that patent which first expires. 51 C.W.N. 
90. The principles upon which an inter- 
locutory injunction will be granted in an no- 
tion to restrain infringement of patent rights 
are well-settled. The plaintiff must make 
out a prima facie case in support of his 
right, that is ^he must establish first that he 
has a valid patent; next that there was in 
fact an infringement. If both these are es- 
tablished he should be granted an interlocu- 
tory injunction. If, however, there is a 
doubt on either subject, whether or not an 
injunction will be granted depends npon the 
degree of doubt which exists, and the balance 
of convenience then becomes an important 
consideration. 51 C.W.N. 90. If there is 
a substantial dispute on the question of the 
validity of the patent, no injunction should 
be granted. Where the validity of a ne'w pa- 
tent is disputed that circumstance of itself 
would be sufficient to justify refusal of the 
application for an interlocutory injunetiom 
but if the patent is more than six years old 
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Miscellaneous, 

37. Where, after the eommencement of this Act, a patent is granted to 

Grant of patents to two persons jointly, they shall, unless other- 

or more persons. specified in the patent, be treated for the pur- 

pose of the devolution of the legal interest therein as 
joint tenants, but subject to any contract to the contrary, each of such persons 
shall be entitled to use the invention for his own profit without accounting to 
the others, but shall not be entitled to grant a licence without their consent, and, 
if any such person dies, his beneficial interest in the patent shall devolve on his 
legal representatives. 

^[38. The public use or knowledge of an invention in British India before 

Public use or knowledge application for a patent thereon shall 

of invention: invalidate the patent granted thereon if the 

knowledge has been obtained surreptitiously or in 
fraud of the true and first inventor or his legal representative or assign or has 
been communicated to the public in fraud of such inventor or his legal represen- 
tative or assign or in breach of confidence : 

Provided that such inventor or his legal representative or assign has not 
acquiesced in the public use of his invention, and that he applies for a patent 
within six months after the commencement of such use.] 

39. If a patent is lost or destroyed, or its non-production is accounted for 
Loss or aestruction of satisfaction of the Controller, the Controller 

patent. time, on payment of the prescribed fee, 

seal a duplicate thereof. 

2 [40. The exhibition of an invention at an industrial or other exhibition to 
which the provisions of this section have been extend- 
Provisions as to Central Government by notification in the 

ipamed^socfptips^^^ ^ OfScial Gazette, or the publication of any description 

of the invention during the period of the holding of 
the exhibition, or the use of the invention for the purpose of the exhibition in 


LEG. REP. 

1 S. 38 substituted by Act XII of 1939. 

2 Section 40 substituted by Act XII of 
1939. 

then there is a prima facie presumption of 
validity. In such a case it is not enough 
for the defendant simply to assert that he 
disputes the validity of the patent; he must 
show by affidavit some grounds which sug- 
gest that he may succeed in impugning the 
patent’s validity. 51 0. W. N. 90. The 
Onus is on the plaintiff to show that his pa- 
tent rights have been infringed, and initially 
there is no necessity for the defendant to 
disclose the process by which the goods com^ 
plained of were manufactured. But the situ- 
ation will change if the defendant has ad- 
mitted that his act constitutes an infringe- 
ment of the plaintiff’s patent rights. If the 
defendant fails to exulain his admission or to 
show that the plaintiff’s process was not in 
fact used, the Court is entitled to draw an 
inference against the defendant. 51 O.'W.K. 
90. 

Sec. 38: Scope— Public Aim private 
USER. — S. 38 of the Act distinguishes clearly 
between public user and private user. Whe- 
ther a process has been publicly used or not 


is a question of fact. 36 Bom.L.R. 881- 
1934 B. 407=153 I.C. 481. Under S. 38, 
if an article manufactured under a secret 
process is of such a character that no one by 
examining it can find out the secret of that 
manufacture, then the sale of that article 
in public cannot amount to public user of the 
process. Public user does not mean use by 
the public but use in a public manner and 
not secretly. Public user which would in- 
validate an invention or rather on account of 
which an invention shall not be treated as a 
new invention must be the use of the inven- 
tion in public. 1934 Bom. 407. 

Novelty and Utility. — What constitutes. 
Bee 40 Bom. L.R. 478=1938 Bom. 347; also 
1936 Bom. 99=60 B. 261. 

Secret use op invention— Right to pa- 
tent. — ^When there has been no more than a 
secret use of the invention by the invento? 
with a view to taking out a patent or the 
manufacture for the inventor and under in- 
junctions as to secrecy by a manufacturer, 
the patent will he good. But this will not 
be the ease where the secret process has been 
used for profit or where the invention was 
communicated to a third person in a man- 
ner which both in law and in equity allow- 
ed him to do what he liked with the inven- 
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the place where the exhibition is held, or the use of the invention or the publi- 
catioi* of any description thereof, during or after the period of the holding of 
the exhibition, by any person elsewhere without the privity or consent of the 
inventor or the reading of a paper by an inventor before a learned society, or 
the publication of that payer in the society’s transaction shall not prejudice the 
right of the inventor to apply for and obtain a patent in respect of the invention,^ 
or the validity of any patent granted on the application : 

Provided that — 


(a) the exhibitor exhibiting the invention or the inventor reading the 
paper or authorising the publication thereof, as the case may be, gives to the 
Controller previous notice in the prescribed form; and 

(b) the application for a patent is made before or within six months from 
th'" date of first exhibiting the invention or of the reading of the paper, as the 
ease may be, or when it has not been so read, of the said publication] . 

41. The trustee of the Indian Museum may at any time require a patentee 

to furnish them with a model or sample of his inven- 
ModeU to be furnished to payment to the patentee of the cost of the 

In an useum. manufacture of the model or sample, the amount to 

be settled, in case of dispute by the Central Government. 

42. (1) A patent shall not prevent the use of an invention for the 

purposes of the navigation of a foreign vessel within 
Foreign vessels in British jurisdiction of any Court in British India, or the 
n an wa ers. invention in a foreign vessel within that 

jurisdiction, provided it is not used therein for or in connection with the 
manufacture or preparation of anything intended to be sold in or exported 
froii* British India. 


tion. S. 38 allows a secret user for a rea- 
sonable profit. 1934 B. 407. 

Patent — ^Essentials of validity— Public 

USER AND PRIVATE USER — DISTINCTION. — ^The 
two features necessary to the validity of a 
patent are novelty and utility, but the real 
test is the novelty of the invention. Novel- 
ty is essential, for otherwise there would be 
no benefit to the public and consequently no 
consideration moving from the patentee. A 
plea of want of novelty also includes the 
plea of want of subject-matter. Under S. 38, 
there must be an absence of prior publica- 
tion or of prior public user; and if the user 
is secret or experimental, the profits made by 
the inventor from his invention must not be 
excessive. There is a distinction under the 
section between public user and private user 
as also between public user of the invention 
by working it commercially, and public user 
of the invention from the point of view of 
publication. The public user of the inven- 
tion for purposes of trade may, in certain 
cases, defeat a patent for want of novelty 
quite apart fro m , th e question of publication. 
It is also clear that, if the public has once 
become possessed of the knowledge of the 
invention before the date of the application, 
no patent subsequently granted is valid. 60 
B. 261=37 Bom.D.B. 665=1936 B. 99. 

BubLIC user or PUBLICATION— What cons^ 
TiTUES. — Bublic user does not mean a user or 
exercase of the invenHon by jbhe public^ but a 


user or exercise in a public manner, and that 
is a question of fact. If the invention is 
being put into practice before and at the 
date of the grant, the grant will not be for a 
new invention or manufacture, whether the 
invention is being practised by the patentee 
himself or by others . A use of the^ inven- 
tion for purposes of trade may constitute^ a 
prior user invalidating the patent, and a prior 
public sale of goods or articles treated ac- 
cording to the invention is a public user, the 
sale being strong evidence of the user being 
commercial and not experimental. But te 
constitute evidence of public user, the sale 
must be open and in the ordinary way of 
business. The publication of an invention by 
sale of the articles treated by it for purposes 
of trade by the patentee or by others may 
constitute a prior user even if there is na 
publication. 60 B. 261=37 Bom.L.E. 665 
=1936 B. 99. 

Experimental user — User for Profit- 
Distinction — ^Excessive profits — Test.— A 
prior user might be of an experimental nature, 
i,e^ what was genuinely necessary for the 
inventor to satisfy himself as to the practi- 
cability of his invention. If it exceeds such 
limits and is carried on for profits, such user 
win defeat the subsequent patent. But a 
distinction has to be drawn between the use 
of an invention for profit and the carrying 
out of experiments which turn out successful 
and only incidentally bring in profit to the 
inventor. There 'is no test or authority lay-’ 
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(2) This section shall not extend to vessels of any foreign State of 
whicnthe laws do not confer corresponding rights with respect to the use of 
iuveutions in British vessels while in the ports of that State, or in the waters 
within the jurisdiction of its Courts. 


PART II. 

Designs. 

Eegistraiion of Designs. 

43. (1) The Controller may, on the application of any person claim xo 

be the proprietor of any new or original design not 
^ Application for regibtra- previously published in British India, register the 
tionofdes.gns. _ design under this Part. 

(2) The application must be made in the prescribed form, and must be 
left at the Patent OtEce in the prescribed manner and must be accompanied by 
the prescribed fee. 

(3) The sam-'" design may be registered in more than one class, and, in 
case of doubt as to the class in which a design ought to be registered, the Con- 
troller ma^ decide the question. 

(4) The Controller may, if he thinks fit, refuse to register any design 
presented to him for registration; but any person aggrieved by any such refusal 
may appeal to the Central Government, 

(5) An application which, owing to any default or neglect on the part of 
the applicant, has not been completed so as to enable, registration to be effected 
within the prescribed time shall be deemed to be abandoned. 

(61 A design when registered shall be registered as of the date of the 
.application for registration. 

44. "Where a design has been registered in one or more classes of goods, 
the application of the proprietor of the design to 
designs in register it in some one or more other classes shall not 
be refused, nor shall the registration thereof be 

invalidated — 

(a) on the ground of the design not being a ^[new or original design], 
by reason only that it was so previously registered; or 

(6) on the ground of the design having been previously published in 
British India, by reason only that it has been applied to goods of any class in 
which it was so previously registered: 

^ [Provided that such subsequent registration shall not extend the period 
of copyright in the design beyond that arising from previous registration.] 


LEG-. REP. 

1 I 21 cl. (a), of S. 44, for the words ‘‘new 
and original design'^ the words “new or ori- 
ginal design have been substituted, and 
after clause ( b) th e proviso has been newly 
added by Act YII of 1930. 


ing down the limit beyond which the ^profits 
made by the inventor ont of his invention are 
deemed excessive. It is the inventor ^s profit 
alone that has. to be considered. 37 Bom. 
L.R. 665. mere the design in question 
had been in use in the locaHty from long 
before the date when the registration of the 
patent was applied for by the plaintiff ^ind 
it is not possible to say that those designs 
were new or original, the plaintiff is not en- 
titled to the protection under the Act. 77 


I.C. 5171=1923 A, 496. A combination of 
materials would not be entitled to protection, 
unless it was a combination of a character 
which involved the exercise of any fecial in- 
ventive power or had some originality about 
it. 1922 AU. 496. 

Sbo. 43 : NEW OB Okiqinal. — ^There mav 
novelty in applying what was an old thing to 
a new use. 45 0. 606=48 I.C. 437=23 C. 
W.N. 580. See also 1934 Lah. 709=35 P. 
B.R. 731^ 

The test of novelty is the eye of the judge. 
He must place the two designs side by side 
and see whether one for which novelty is 
claimed is new. 45 C. 606. See also 53 C. 
306=1926 C. 152. 

Secs. 43 and 53; Effect op eegistration. 
— No registration under S. 43 is effective, un- 
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46. (1) The Controller shall grant a certificate 

Certificate of registration, of registration to the proprietor of the design when 
registered. 

(2; Th «3 Controller may, in case of loss of the original certificate, or in 
any other case in which he deems it expedient, furnish one or more copies of 
the ceitifieate. 

46. (1) There shall be kept at the Patent Office a book called the Register 

of designs, wherein shall be entered the names and 
Register of Designs. addresses of proprietors of registered designs, notifi- 
cations of assignments and of transmissions of registered designs, and such 
other matters as may be prescribed. 

(2) The register of designs existing at the commencement of this Act shaU 
be incorporated with, and form part of, the register of designs under this 
Act. 


(3) The register of designs shall be pnma facie evidence of any matters 
by this Act directed or authorised to be entered therein. 

Copyright in registered Designs, 


47. (DWhen a design is registered, the registered proprietor of the 
^ ^ . A x. design shall, subject to the provisions of this Act, 

Copyrig on regis ra ion right in the design during five years from 

the date of registration. 


(2) If before the expiration of the said five years 

application tor tlio extension of the period of copyright is made to the Con- 
troller in the prescribed manner the ControUef shall, on payment of the pres- 
cribed fee, extend the period of copyright for a second period of five years from 
the expiration of the original period of five years. 


(3) Jf * *] before the expiration of such second period 

of five years application for the extension of the period of copyright is made fo 
the Controller in the jmescribed manner, the Controller may, subject to any rules 
under this Ac+, on payment of the prescribed fee, extend the period of copyright 
for a third period of five years from the expiration of the second period of five^ 
years . 


LRO. RfilF* 

iThe words within the prescribed time^^ 
omitted by Act XII of 1939. 


less the design or configuration sought to be 
protected is new and original and not of a 
pre-existing common type. In a suit for da- 
mages for infringement of a registered design 
under S. 53, the defendant can be allowed 
to raise in defence a plea that the design is 
neither new nor original, 151 I.C. 362= 
1934 I 4 . 709. 

Secs. 45, 43, and 46, — certificate of re- 
gistration, issued by the controller under S. 
45 (1) of the Act to the proprietor of a de- 
sign when registered, is not final and con- 
clusive. There is only a prwia facie pre- 
Siimption that the person whose name is re- 
gistered as the proprietor is the proprietor 
of a new or original design, but the presump- 
tion can be rebutted. The certificate is not 
conclumve, and there is nothing in the Act 
llJuch prevents the defendant in a suit for 


damages for infringement of a registered 
design under S. 53 of the Act from raising 
in defence the plea that the design was pre- 
viously published and was neither new nor 
original. The onus is of course on the de- 
fendant who seeks to go behind the certifi- 
cate of registration to show that the plaintiff 
is not the proprietor of the registered design 
in question. 43 Bom.L.B. 280=1941 Bom. 
188. 

Sec. 46 (3) : Person entered as proprie- 
tor— Evidentiary VALUE. — ^Whero a ^person. 
IS entered as a proprietor of registered de- 
sign, there is not under the Act conclusive 
proof from the entry that the plaintiff is the 
proprietor of the design that is prima facie 
evidence that he is the proprietor. The 
plaintiff, in a suit for injunction and damag- 
es for infringement of registered design, has 
therefore the advantage that, if no evidence 
at aU is given, then the certificate is suffi- 
cient evidence that he is the proprietor. 56 
A. 1032=1934 A.L.J. 664=1934 A. 793. 
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(1) BefoTc deliverj on sale of any articles 
yery on sale- wmeh a registered design has been applied, the 

proprietor shall — 

(a'^ (if exact representations or specimens were not furnished on the 
application for registration), furnish to the Controller the prescribed number 
of exact representations or specimens of the design ; and, if he fails to do so, 
the Controller may erase his name from the register, and thereupon the copy- 
right in the design shall cease ; and 

(& ; cause each such article to be marked with the prescribed mark, or 
with thv" prescribed words or figures, denoting that the design is regis- 
tered; and, if lie fails to do so, the proprietor shall not be entitled to recover 
any penalty or damages in respect of any infringement of his copyright in the 
design unless he shows that he took all proper steps to ensure the marldng of 
the article, or unless he shows that the infringement took place after the person 
guilty thereof knew or had received notice of the existence of the copyright in 
the design. 

(2) Where a representation is made to the Central Government by or 
on behalf of any trade or industry that in the interests of the trade or industry 
it is expedient to dispense with or modify as regards any class or description of 
articles any of the requirements of this section as to marking, the Central 
Government may, if ^[it] thinks fit by rule under this Act, dispense with or 
modify such requirements as regards any such class or description of articles 
to such extent and subject to such conditions as ^[it] thinks fit. 


49. The disclosure of a design by the proprietor to any other person, in 


Effect of disclosure 
copyright. 


such circumstances as would make it contrary to good 
faith for that other person to use or publish the 
design, and the disclosure of a design in breach of 


good faith by any person other than the proprietor of the design, and the ac- 
ceptance of a first and confidential order for goods bearing a new or original 
textile design intended for registration, shall not be deemed to be a publication 


of the design sufficient to invalidate the copyright thereof if registration there- 
of is obtained subsequently to the disclosure or acceptance. 


50. (1) During the existence of copyright in a design or such shorter 

^ - • 1 . period not being less than two years from the regis- 

^ tration of the design as may be prescribed, the design 

^ ^ shall not be open to inspection except by the pro- 

prietor or a person authorized in writing by him, or a person authorised by the 
Controller or by the Court, and furnishing such information as may enable the 
Controller to identify the design, and shall not be open to the inspection of any 
person except in the presence of the Controller, or of an officer acting under 
him, and on payment of the prescribed fee ; and the person making the inspec- 
tion shall not be entitled to take any copy of the design, or of any part 


thereof : 


Provided that, where registration of a design is refused on the ground of 
identity with a design already registered, the applicant for registration shall be 
entitled to inspect the design so registered. 


LEG-. REF. Sec. 49- — secret process of wMeU the 

1 Substituted by A.O., 1937. publication has been going on for a mimber 

of years by manufacture mtb the aid of 

See also 43 Bom.L.E. 280=1941 Bom. 188. workmen who are not hound to secrecy is no 
(Certificate of registration of new design is loiter a secret and its patent in invaiid. 20 

not conclusive proof — Defendant can plead Luck. 77=1945 0 . 6. 

that design was neitiier new or oii^aai). 
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(2) After the expiration of copyright in a design, or such shorter 
period as aforesaid, the design shall be open to inspection, and copies thereof 
may he taken by any person on payment of the prescribed fee. 

(3; Different periods may he prescribed under this section for different 
classes if goods. 

51. On the request of any person furnishing such information as may 
, ^ . . enable the Controller to identify the design, and on 

payment of the prescribed fee, the Controller shall 
inform such person whether the registration still 
exists in respect of the design, and, if so, in respect of what classes of goods; 
and shall state the date of registration, and the name and address of the regis- 
tered proprietor. 

^[51-A. (1) Any person interested may present 
^ Oancellation of registra- petition for the cancellation of the registration 

of a design, 

(a) at any lime after the registration of the design, to the High Court 
on any of the following grounds, namely: — 

(1) that the design has been previously registered in British India, or 

(ii) that it has been published in British India prior to the date of regis- 
tration; or 

(iii) that the design is not a new or original design; or 

within one year from the date of the registration, to the Controller 
on either of the grounds specified in sub-clauses (i) and (ii) of Clause (a ) . 

(2) An appeal shall lie from any order of the Controller under this sec- 
tion to th'^ High Court, and the Controller may at any time refer any such 
petition to the High Court, and the High Court shall decide any petition so 
referred. 

51-B. The provisions of section 21 shall apply 
EegistratioBi of designs to to registered designs as if those provisions were re- 
'bind the Crown. enacted herein and in terms made applicable to 

registered designs.] 

Industrial and International Exhibitions, 

^[62. The exhibition of a design or of any article to which a design is 
applied, at an industrial or other exhibition to which 
the provisions of this section have been extended by 
the Central Government by notification in the official 
Gazette or the publication of a description of the design, during the period of 
the holding of the exhibition or the exhibition of the design or the article or 
the publication of a description of the design by any person elsewhere during or 
after tlie period of the holding of the exhibition, without the privity or consent 
of the proprietor, shall not prevent the design from being registered or invali- 
date the registration thereoi: 

Provided that — 

(a) the exhibitor exhibiting the design or article, or publishing a descrip- 
tion of the design, gives to the Controller previous notice in the prescribed form; 
and 

(b) the application for registration is made within six months from the 
•date of first exhibiting the design or article or publishing a description of the 
design.] 


/* . . LBC. EBP. 

1 After S. 5l, the new sections 51-A and 
51-B have been inserted by Act VII of 


1930. 

2 See. 52 substituted by Act XII of 1939. 
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%egal Proceedings, 

Piracy of registerefl .le- 53 . ( 1 ) During tlie existence of copyright in 

any design it shall not be lawful for any person— 
(a) for the purpose of sale to apply or cause to be applied to any article 
in any class of goods in which the design is registered the design or any 
fraudulent or obvious imitation thereof, except with the licence or written 


Sec. 53. — The equitable remedies in respect 
ot an infringement of a design are not ex^ 
eluded by the statute, and in a suit for relief 
on the ground of infringement, the plain- 
tifi: is entitled to ask for delivery up of the 
goods with the infringing trade mark for 
destruction. 41 Bom.L.R. 45=1939 Bom. 
103. S. 53 is self-eontainedl in itself, and 
the two parts of S. 53 (2) are clearly dis- 
junctive. A proprietor of a registered de- 
sign who sues under S. 53 in respect of a 
fraudulent or obvious imitation of his regis- 
tered design, is hound to elect under the sec- 
tion between his claim for damages along 
with the injunction and the payment of tne 
sum of Ks. 1,000 which is the maximum 
amount recoverable . The plaintiff muse 
make his election before the dnal hearing 
of suit. 38 Bom.Ii.R, 823=1936 B. 408 
=I.L.E. (1937) Bom. 215. '‘Begistered 
proprietor, ^ ^ meaning of. See 56 A. 1033 
=1934 A. 798, cited under see. 2 (34), 
supra, Court’’ in see. 53 must refer to 
the District Court. 1940 Pesh. 19. Sec. 
53 creates three separate acts which are un- 
lawful. The first is to apply the design 
in the way described; the second is to do 
anything with a view to enable the design to 
he applied in the way described in the 
statement of the first of the offences and 
the third is to expose or clause to be exposed 
for sale the article under the conditions speci- 
fied under head (h). The acts referred to 
in the Patents and Designs" Act must, in 
order to constitute offences under the Act, 
he committed in British India. 40 Boni.D. 
B. 661=1938 Bom, 413. It is not neces- 
sary, in order to entitle a plaintiff to relief 
on the ground of infringement of copyright 
in design, that the infringing design should 
he an exact copy or reproduction of the re- 
gistered design. The words fraudulent or 
obvious imitation” ought not to he con- 
strued as meaning exact reproduction. 41 
Bom.L.B. 45=1939 Bom. 103. Under 
see. 53 (1) (a) it is not the application 
that has to he fraudulent, but the imitation 
should be considered as fraudulent or ob- 
vious” or not. A person is entitled to sue 
the infringer as soon, as the latter causes 
the design to be applied to his goods and 
imports the same for sale in British 
India, though the design is actually applied 
to the goods in a country outside British 
India. 1939 Bom. 103. The question of 
actua,! damage must always he seriously con- 
sidered when allotting penalties for the vari- 
ous offences under this section. 1933 B. 

C.C. M. — 515 


340. It is not necessary in a notice under 
sec. 53 (2) (&) that the words of the 
statute should he rigidly followed. It is 
enough if the defendants are not under any 
misapx'rehension when they receive the 
notice. 1933 B. 240. Suit for infringe- 
ment of registration — ^Plea in defence that 
design is neither new nor original can be 
taken 35 P.L.B. 731=1934 h, 709; 56 
A. 1032=1934 A. 798. The onus of prov- 
ing that the defendant had knowledge of 
the plaintiff's rights in the registered de- 
signs in dispute or that the defendant ap 
}>lied or caused to be applied such designs 
to the articles sold by him lies on the plain- 
tiffs. See. 106 of the Evidence Act has no 
application to the case and it cannot be said 
that such facts are peculiarly within the de- 
fendant’s knowledge. 63 C, 1146=40 0. 
W.N. 938=1936 0. 493. Mere imitation is 
no offence unless there is an infriagement 
of a patent or copyright or there is attempt 
to pass goods as goods of another dealer or 
manufacturer either by using a false trade 
mark or false description or a trade mark 
or description likely to deceive purchasers 
by a deliberate imitation of a genuine mark 
or description or by falsely giving out goods 
as the goods of some other dealers or mmu- 
faeturer. 146 I.C. 1084=1933 N. 344. 

C0&T&. — Where in a suit for infringement 
of the plaintiff’s copyright in certain trade 
mai'ks or designs, the defendant states that 
he has been and is still ready and willing to 
give an undertaking to the plaintiff and to 
the Court not to deal with any goods printed 
with the plaintiff’s designs or any obvious 
imitations thereof in case and for such period 
as the plaintiff established his copyright in 
the said designs, that amounts only to a con- 
ditional offer of an undertaking which the 
plaintiff is not bound to accept. But whew 
the defendant goes further and abandons his 
denial of the plaitniff ’s rights and admits 
plaintiff’s rights in the designs in question, 
the undertaking becomes an unconditional 
undertaking wMch the plaintiff should ac- 
cept. The plaintiff should also pray for a 
judgment in the form of an order embody- 
ing the undertaking. If the plaintiff doss 
not do so, but goes on with the suit, he ought 
not to get the costs incun^ed by so doing, but 
ought on the contrary to pay the costs of the 
defendant. The plaintiffs will get a decree 
with costs up to the date of the eleeuon to 
proceed with the suit. Se will not he en- 
titled to costs incurred subsequent^, hut 
will be liable to pay such costs to the defen- 
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consent of the registered proprietor, or to do anything with a view to enable the 
design to be so applied; or 

to import for the purposes of sale, without the consent of the re- 
gistered proprietor, any article belonging to the class in which the design has been 
registered, and having applied to it the design or any fraudulent or obvious 
imitation thereof; or] 

(&) knowing that the design or any fraudulent or obvious imitation 
thereof has been applied to any article, ^[in any class of goods in which the 
design is registered] without the consent of the registered proprietor to publish 
or expose to be published or exposed for sale that article. 

(2) If any person acts in contravention of this section, he shall be liable 
for every contravention, — 

(a) to pay to the registered proprietor of a design a sum not exceeding 
five hundred rupees recoverable as a contract debt, or 

(i) if the proprietor elects to bring a suit for the recovery of damages 
for any such contravention, and for an injunction against the repetition there- 
of, to pay such damages as may be awarded and to be restrained by injunction 
accordingly : 

Provided that the total sum recoverable in respect of any one design 
under clause (a) shall not exceed one thousand rupees. 

(3) When the Court makes a decree in a suit under sub-section (2), it 
shall send a copy of the decree to the Controller, who shall cause an entry 
thereof to be made in the register of designs. 


54. The provisions of this Act with regard to certificates of the validity of 


Application of certain 
provieions of the Act as to 
patents to designs. 


a patent, and to the remedy in case of groundless 
threats of legal proceedings by a patentee shall apply 
in the case of registered designs in like manner as 
they apply in the case of patents, with the substitution 


of references to the copyright in a design for references to a patent, and of 


references to the proprietor of a design for references to the patentee and of 


references to the design for references to the invention. 


PART III. 
Genebau. 


55. 

Patent 


Patent Office and Proceedings thereat, 

(1) The Central Government may provide for the purposes 
of this Act, an office which shall be called, and is in 
this Act referred to as, the Patent Office. 


(2) The Patent Office shall be under the immediate control of the Con- 
troller of Patents and Designs, who shall act under the superintendence and 
direction of the Central Government. 


(3) There shall be a seal for the Patent Office. 

(4) Any act or thing directed to be done by or to the Controller may be 
done by or to any officer authorized by the Central Government. 


56. The Central Government may appoint the Controller, and so many 


Officers and clerks. 


officers and clerks, with such designations and duites, 
as he thinks fit. 


LEO. KEF. of a patent, the defendant, who denies the 

1 Added by Act XII of 1939. case of the plaintiff as to the true and first 

' ■ ' I - i inventor of the patent, must give partieu- 

dant. 40 O.'W.lSr. 938=:::1936 Cal. 493=^3 lars as to whom he alleges to be the true 
0. 1146. and first inventor. 40 Bom.L.K. 478= 

PiiEAniii(Gs.«--In an action for infringement 1938 Bom. 847. 
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57. (1) There shall be paid in respect of the grant of patents and the 

registration of designs, and applications therefor, and 
in respect of other matters with relation to the patents 
and designs under this Act, such fees as may be prescribed^ by the 
Central Government so, however, that the fees prescribed in respect of the 
instruments and matters mentioned, in the schedule shall not exceed those there 
specified. 

(2) A proceeding in respect of which a fee is payable under this 
Act or the rules made thereunder shall be of no effect unless the fee has been 
paid. 

Provision as to Registers and other Documents in the Patent Office. 

58. There shall not be entered in any register 

Notice of trust not to be kept under this Act, or be receivable by the Con- 
eatered ia registers. troller, any notice of any trust, expressed, implied or 

constructive. 

59. Every register kept under this Act shall at all convenient times be 
open to the inspection of the public, subject to the 

Inspection and ex- provisions of this Act; and certified copies, sealed 
tracts from, registers. ^ 

such register shall be given to any person requiring the same on payment of the 
prescribed fee. 

^[59-A. A person making a request to the Controller in the prescribed 
manner as respects any patent specified in the request 

Information relating to ^ respects any application for a patent so speci- 
* fied, for information to be furnished to him by ^he 

Controller of any such matters as may be prescribed affecting that patent or 
application, shall be entitled, subject to the payment of the prescribed fee, to 
have information supplied to him accordingly.] 

. 4 . f 60. (1) Reports of or to the Controller made 

OontoUBr^^ P published or 

be open to public inspection. 

61. (1) Where an application for a patent has been abandoned or ®[decni- 

ed to have been refused] the specifications and 

Prohibition of publication <^awings (if any), aceompan^ng or left in comec- 
of speeificatiou, dravriugs, tion With snch application, shall not, save as other- 
ete., where application wise expressly provided by this Act, at any time he 
abandoned, etc. open to public inspection or be published by the 

Controller . 

(2) Where an application for a design has been abandoned or refused, 
the application and any drawings, photographs, tracings, representations or 
«npf>impns left in connection with the appUcation shall not at any time be open 
S pSrmspertion OP be poblM bj the OontroUep. 

Power for Controller to 62. The ControUer may on request in writing 
correct clerical errors. accompanied by the prescribed fee, — 

(a) correct any clerical error in or in connection wifh an application for 
a patent or in any patent or any specification ; 


LEG. BEF~ 

lEor feee prescribed, see note to see. 77, 

2 See. 59-A inserted by Act SII of 1939. 
"'Substituted by Act IX of 1946. 


application of a private person bas no jxirii- 
diction to cancel the registration of a de- 
sign. The ordinary way of expunging the 
registration of a design is to apply vo the 
High Court under sec. 64. 45 C. 606=48 

I.C. 437=22 C.W.N. 530. The only x»er- 

...... dsa xt... 


.HUDsrxbuwa ^ C.W.N. 530. The only j-er 

Skcs. 62 AN® 64.— The Controllet upon the son who can apply under sec. 62 is the re 
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(h) [Omitted hy Act YII of 1930] ; 

(c) correct any clerical error in the representation of a design or in the 
name or address of the proprietor of any patent or design, or in 
any other matter which is entered upon the register of patents or the register 
of designs. 


463. (1) Where a person becomes entitled by assignment, transmission 

or other operation of law to a patent or to the copy- 
right in a registered design, he may make application 
to the Controller to register his title, and the Control- 
ler shall on receipt of such application and on proof 
of title to his satisfaction, register him as the proprietor of such patent or design, 
and shall cause an entry to be made in the prescribed manner in the register of 
the assignment, transmission or other instrument affecting the title. 


Entry of 
and transmissions in regis- 
ters. 


(2) Where any person becomes entitled as mortgagee, licensee or other- 
wise to any interest in a patent or registered design, he may make application 
to the Controller to register his title, and the Controller shall, on receipt of 
such application and on proof of title to his satisfaction, cause notice of the 
interest to be entered in the prescribed manner in the registers of patents or 
designs, as the case may be, with particulars of the instrument, if any, creat- 
ing such intrest.] 


(3) The person registered as the proprietor of a patent or design 
shall, subject to the provisions of this Act and to any rights appearing 
from the register to be vested in any other person, have power absolutely to 
assign, grant licence as to, or otherwise deal with, the patent or design, and to 
give effectual receipts for any consideration for any such assignment, licence 
or dealing: 

Provided that any equities in respect of the patent or design may be 
enforced in like manner as in respect of any other movable property. 

^ [ (4) Except in the ease of an application made under section 64, a docu- 
ment or instrument in respect of which no entry has been made in the 
register in accordance with the provisions of sub-sections (1) and (2) shall not 
be admitted in evidence in any Court in proof of the title to a patent or to 
copyright in a design or to any interest therein, unless the Court, for reasons to 
be recorded in writing, otherwise directs.] 

64 . (1) The 2 [Controller] may, on the application in the prescribed 

manner of any person aggrieved by the non-insertion 
Rectification of register qj. omission from the register of patents or designs 
‘ of any entry, or by any entry made in either such 

register without sufficient cause, or by any entry wrongly remaining on either 
such register, or by an error or defect in any entry in either such register, make 


LEG-. REF. 

i!N'ew sub-sees. (1) and (2) have been 
substituted for old sub-secs. (1) and (2) 
and sub-sec. (4) has ben newly added by 
Act VII of 1930. 

2 Substituted for the words ‘^High Court 
by Act Vn of 1930. 


gistexed proprietor or some person in whom 
his interest is vested. 45 C. 606. Form No 
20 must be limited to application of a re- 
^^ered owner though it has been framed in 
Way. 45 C. 606. As to power 
Court to interfere, see ibid. 


Sec. 64. — The Controller, whose office 
happens to be in Calcutta, may refer ai*y 
appUcation under sec. 64 of the Act to the 
Calcutta Hih Court. 41 C.W.N. 603=1937 
Cal. 365=I.L\R. (1937) 2 CaJ. 230. An 
assignor of a patent is competent to main 
tain an application under sec. 64 (1) for 
the rectification of the register of patents, 
if the assignee has not had himself register- 
ed as proprietor and the name of the as- 
signor continues to remain on the register 
as proprietor. I.L.R. (1940) 1 0. 

44 C.W.N. 429=1940 C. 474. Sec. 64 (1) 
must be read as giving the subject a right 
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such order for making, expunging or varying such entry ^[as he thinks fit and 
rectify the register accordingly] . 

(2) The ^[Controller] may in any proceeding under this section decide 
aii^^ question that it may be necessary or expedient to decide in connection with 
the rectification of a register. 

^[(3) An appeal shall lie to the High Court from any order of the Con- 
troller under this section; and the Controller may refer any application under 
this section to the High Court for decision, and the High Court shall dispose o£ 
any application so referred.] 

(4) Any order of the Court rectifying a register shall direct that notice 
of the rectification be served on the Controller in the prescribed manner, who 
shall upon the receipt of such notice rectify the register accordingly. 

^ [ (5) Nothing in this section shall be deemed to empower the Controller — 

(а) to rectify the register of patents or to decide any question relating 
to a patent, otherwise than for the purpose of eorreetiiig a mistake of fact 
apparent from a reference either to the patent itself or to some order of a com- 
petent authority made under any other provision of this Act, or 

(б) to make any such order cancelling the registration of a design as is 
provided for in section 51-A.] 

Toivers and Duties of ConiroUcr. 

65. Subject to any rules in this behalf, the Controller in any proceedings 
before him under this Act shall have the powers of a 
Powers of Controller in Court for the purpose of receiving evidence ^[*] 

proceedings under Act. administering oaths ^[*] enforcing the attendance of 
witnesses ^[*] "[compelling the discovery and production of documents, issuing 
commissions for the examining of witnesses and awarding costs, and such award 
shall be executable in any Court having jurisdiction as if it were a decree of 
that Court.] 

66. The Controller shall isstie periodically a 
Publication of patented publication of patent inventions containing such 
inventions. information as the Central Government may direct. 

67. Where any discretionary power is by, or under, this Act given to the 
" Controller, he shall not exercise that power adversely 
Exercise of discretionary applicant for a patent, or for amendment of an 

power by ControHer, application, or of a specification, or for registption 

of a design, without (if so required within the prescribed time by the applicants 
giving the applicant an opportunity of being heard. 

68. The Controller may, in any case of doubt or 
Power of Controller to ^^ifficulty arising in the administration of any of the 
take directions of Central q£ ^bis Act apply to the Central Govern- 

ro\ernmen . inent for directions in the matter. 


LEG. BEE. 

iln sub-sec. (1), for the words it 
may think fit^^ the words ‘‘as he thinlss M 
and rectify the register accordingly” have 
been substituted by Act VII of 1930, and 
in sub-see. (2), for the word ^‘Court”, the 
word ‘^Controller” has been substituted; 
for old sub-secs. (3) and (5) the new sub- 
sees. (3) and (5) ha\e been substituted by 
Act VII of 1930. ' 

2 The word “and” omitted by Act XII of 

1939. 


3 Substituted by Act XII of 1939 . 


to make an application to the Controller 
with which sub-sec. (5) prevents him from 
dealing. The Controller has, therefote, 
power under sub-see. (3) to refer an appli- 
cation filed before him for the rectification 
of the register of patent, although he is pre- 
vented by sub-sec. (5) from dealing with it 
himself. ' I.L.E. (1940) 1 Cal. 551. 

Sec. 65.— 39 C.W.N. 573=62 Cal. 
596=163 I.C. 997. 
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69. ^[(1)] The Controller may refuse to grant 
_ . _ , .. X a patent for an invention, or to register a design of 

uf ^ opinion, be contrary to 

law or morality. 

^[(2) An appeal shall lie to the Central Government from an order of 
the Controller under this section.] 

70. (1) Where an appeal is declared by this Act to lie from the Controller 

to the Central Government the appeal shall be made 
Appeals to the Central Go- within three] months of the date of the order 
vemmen . passed by the Controller, and shall be in writing, and 

accompanied by the prescribed fee. 

(2) In ealenlating the said period of ^ [three] months the time (if any) 
occupied in granting a copy of the order appealed against shall be exclude 
ed. 

(3) The Central Government may, if he thinks fit, obtain the assistance 
of an expert in deciding such appeals, and the decision of the Central Govern- 
ment shall be final. 

Evidence, etc. 

®[70-A. Subject to any rules made under section 77, in any proceeding 
under this Act before the Controller, the evidence 
Evidence before the Con- shall be given by affidavit, in the absence of directions 
troiler. by the Controller to the contrary; but in any 

case in which the Controller thinks it right so to do 
he may take evidence viva voce in lieu of or in addition to evidence by affidavit 
or may allow any party to be cross-examined on the contents of his affidavit.] 

71. A certificate purporting to be under the hand of the Controller as to 
any entry, matter or thing which he is authorised by 
this Act, or any rules made thereunder, to make or 
do, shall be prima facie evidence of the entry having 

been made, and of the contents thereof, and of the matter or thing having been 
done or left undone. 

^[71.A. Printed or written copies or extracts, purporting to be certified by 
the Controller and sealed with the seal of the Patent 
Eviden^of doemnents in Office, of or from patents, specifications and other 
Patent Office. documents in the Patent Office, and of or from regis- 

ters and other books kept there, shall be admitted in evidence in all Courts in 
British India, and in all proceedings, without further proof or production of 
the originals: 

Provided that a Court may, if it has reason to doubt the accuracy or 
authenticity of the copies tendered in e%ddence, require the production of the 
originals or such further proof as it considers necessary.] 

**[72. Copies of all such specifications, drawing and amendment left at 
the Patent Office, as become open to the public inspee- 
Transmission of copies of tionmnder the provisions of this Act, shall be trans- 
^cdon^^weof?^ ' mitted, as soon as may be, after the printed copie» 

^ * thereof are available, to such authorities as the Cen- 

tral Government may appoint in this behalf, and shall be open to the inspection 
of any person at all reasonable times at places to be appointed by those authori- 
ties and approved by the Central Government.] 


Certificate of Controller 
to be evidence - 


LEG. EEP. 2 Substituted by S. 29, ibid, for '‘Two’\ 

1 Section renumbered as sub-section (1) 3 inserted by Act XU of 1939, 

by Act VII of 1930, 4 Substituted by ibid. 
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Applications 
by post. 


IDeelaration 
lunatic, etc. 


73. Any application, notice or other document authorized or required to 
be left, made or given at the Patent Office or to the 

an no ices Controller, or to any other person under this Act, 
may be sent by post. 

74. (1) If any person is, by reason of infancy, lunacy, or other disability 
^ ^ incapable of making any statement or doing anything 

by intant, i-equh-ed or permitted by or under this Act, the lawful 
guardian, committee or manager (if any) of the per- 
son subject to the disability, or, if there be none, any person appointed by any 
Court possessing jurisdiction in respect of his property, may make such state- 
ment or a statement as nearly corresponding thereto as circumstances permit, 
and do such thing in the name and on behalf of the person subject to the 
disability. 

( 2 ) An appointment may be made by the Court for the purposes of this 
section upon the petition of any person acting on behalf of the person, subject 
to the disability or of any other person interested in the making of the state- 
ment or the doing of the thing. 

^ [74-A Where a person giving notice of any opposition under this Act or 
Q . x g'iving notice to the Court of Appeal from any deei- 

ecun y or os s. Controller under this Act, neither resides 

nor carries on business in British India, the Controller or the Court, as the ease 
may be, may require such person to give security for the payment of all costs 
incurred and likely to be incurred in the proceedings or appeal, as the case may 
be, and, in default of such security being given, may disallow the opposition or 
dismiss the appeal.] 

Agency. 

Subseription and verifica- 
tion of certain documents. 


75. The following documents, namely,— 


( 1 ) applications for a patent, 

( 2 ) notices of opposition, 

( 3 ) applications for extension of term of a patent, 

( 4 ) applications for the restoration of lapsed patents, 

( 5 ) applications for leave to amend, 

( 6 ) applications for compulsory licence or revocation, and 

( 7 ) notices of surrenders of patent, 

Shan be signed and verified, in the manner prescribed, by the person making 
such applications or giving such notices: ^ , t. 

Provided that, if such person is absent from British India, they may oe 
signed and verified on his behalf by an agent resident in British India authoriz- 
ed by him in writing in that behalf. 

76. (1) All other applications and communications to the Controller under 

this Act may be signed by, and all attendances upon 
the Controller may be made by or through a legal 
practitioner or by or through an agent authorized to the satisfaction of the 
Controller . 

(2) The Controller may, if he sees fit, require— 

{a) any such agent to be resident in British India; 

( 6 ) any person not residing in British India to employ an agent residing 
in British India; 

(c) the personal signature or presence of any applicant, opponent or 
other person. 

~~ LEG. BEE. 

1 Inserted by Aet VII of 1930. 
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Powers^ etc., of Central Government, 

77. (1) The Central Government may make 

Power foi [Central Gov- rules^ as ^[it] thinks expedient subject to the 

eminent] to make rales. provisions of this Act— 

{a) for regulating the practice of registration under this Act; 

(6) for classifying goods for the purposes of designs; 

(c) for making or requiring duplicates of specifications, drawings and 
other documents; 

(d) for seciii?ing and regulating the publishing and selling of copies at 
such prices and in such manner as the Central Government thinks fit of 
specifications, drawings and other documents; 

(e) for securing and regulating the making, printing, publishing, and 
selling of indexes to, and abridgments of, specifications, and other documents 
in the Patent Office; and providing for the inspection of indexes and abridg- 
inetits and other documents ; 

for the manner in which fees leviable under this Act may be 

paid ; 

{ece) for ensuring secrecy with respect to patents to which section 21-A 
applies] ; 

if) generally for regulating the business of the Patent Office, the 
conduct of proceedings before the Controller, and all things by this Act placed 
under the direction or control of the Controller or of the Central Government ; 
and 

(< 7 ) generally for the purpose of carrying into effect the provisions of 
this Act . 

(2j The power to make rules under this section shall be subject to the 
condition of the rules being made after previous publication. 

^[(2-A) Nothing in sub-section (2) shall apply in the case of rules made 
for the purpose specified in clause {eee) of sub-section (1) ; and any such rules 
may modify any of the provisions of this Act so far as may be necessary for 
that purpose.] 

(3) All rules made under this section shall be published in the Offieial 
Gazette and, on such publication shall have effect as if enacted in this Act. 

Offences, 

78, If any person uses on his place of business, or on any document issued 
, « .1 by him, or otherwise, the words ‘‘Patent Office or 

« ^Patent Office other words suggesting that his place of business 

is officially connected with, or is, the Patent Office, 
he shall be punishable with fine which may extend to two hundred 
rupees, and, in the ease of a continuing offence, with further fine of twenty 
rupees for each day on which the offence is continued after conviction 
therefor. 

^[Beciprocal arrangements with the United Kingdom and other parts of His 

Majesty^s Dominions. 

78-A. (1) If His Majesty is pleased by Order in Council to ® [declare 

LEO. BEE. (j.W.N. 580. 

. iFor rulesj^ see Gagette of India, Pt. II, Sec. 78-A. — ^Having regard to S. 78-A of 
dated 1th Eeb., 1933. the Act, if an application is made in Eng- 

2 Substituted by A.O., 1937, for ^^he^\ land and a corresponding application made 
3^ Inserted by Act VII of 1930, S. 31, in India and a patent is granted in India 

^Inserted by Act XXXIX of 1920. on the Indian application that patent will 

5 Substituted by Act XII of 1939 . have the date of the application in England 

whether the English application is proceed- 

Sec. 77 (1). — As to use of forms, see 22 ed with or not. 51 C.W.X. 90. 
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_ . _ ^ British India to be a convention country within the 

and other parts of His person who ha^ applied for 

Majesty dominions. protection for any invention or design in the United 

Blingdom ^for his legal representative or assignee] 
“[shall either alone or jointly with any other person^ be entitled to claim that 
the patent that may be granted to him under this Act, for the said invention or 
the registration of the said design under this Act, shall be in priority to other 
applicants and shall have] the same date as the date of the application in the 
TTnited Kingdom : 

Provided that — 

{ a) the application is made in the ease of a patent within twelve months, 
and, in the case of a design within ^six] months from the application for pro- 
tection in the United Kingdom; and 

(b) nothing in this section shall entitle the patentee or the proprietor of 
the design to recover damages for infringements happening prior to the actual 
date on which, in the case of a patent, his application is accepted, or, in the case 
of a design, the design is registered, in British India. 

(2) The patent granted for an invention or the registration of a design 
shall not be invalidated — 

(a) in the ease of a patent, by reason only of the publication of a descrip- 
tion of, or use of, the invention, or 

(S') in the case of a design, by reason only of the exhibition or use or, 
or the publication of a description or representation of, the design, 
in British India during the period specified in this section as that within 
which the application may be made. 

(S) The application for the grant of a patent or the registration of a 
design under this section must be made in the same manner as an ordinary 
application under this Act: 

[Provided that, in the ease of a patent, — 

(a) the application shall be accompanied by a complete specification; and 

(b) if the application is not accepted within eighteen months from the 
date of the application for protection in the United Kingdom, the specification 
shall, with the drawings (if any) supplied therewith, be open to public inspec- 
tion at the expiration of that period.] (Substituted by Act IX of 1945). 

(4) Where it is made to apear to the Central Government that the 
Legislature of any other part of His Majesty’s Dominions for of any State in 
India] , has made satisfactory provision for the protection of inventions or 
designs, patented or registered in British India, the Central Government 
may, by notification in the OfScial Gazette direct that the provisions of this 
section, with such variations or additions, if any, as may be set out in such 
notification, shall apply for the protection of inventions or designs patented or 
registered in that part of His Majesty’s dominions '*[or in that State as the 
ease may be] . 

Savings and Repeal. 

79. Nothing in this Act shall take away, abridge or prejudicially affect the 
prerogative of the Crown in relation to the granting 
Savings for prerogative. Letters Patent or to the withholding of a 

grant thereof. 


LEG. BEE. 'Substituted by Act VIT of 1930, S. 32, 

1 Inserted by Act XI of 1923, S. 2 and for ^^four'\ 

Scb, I. *1 Inserted by Act VII of 1930, S. 32. 

2 Substituted by Act XII of 1939, 

aG.M.— 516 
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80. [Repealed by Act XII of 1927, 8ch,] 

81. [Repealed by Act XXXI of 1920, Sck. II,] 

THE SCHEDULE. 

(See secUon 57.) 

PEES. 


i[On application for a patent accompanied by provisional specification. 

0 \ filing complete specification after provisional specification ^ 

01 application for a patent accompanied by complete specification 
For sealing a patent 

Before the expiration of the 4th year from the date of the patent .. 

Before the expiration of the 5th year from the date of the patent .. 

Before the expiration of the 6th year from the date of the patent .. 

Before the expiration of the 7th year from the date of the patent .. 

Before the expiration of the 8th year from the date of the patent .. 

Before the expiration of the 9th year from the date of the patent .. 

Before the expiration of the 10th year from the date of the patent .. 

Before the expiration of the Uth year from the date of the patent 
^[Before the expiration of the 12ih year from the date of the patent 
Before the expiration of the 13th year from the date of the patent .. 

Before the expiration of the 14th year from the date of the patent .. 

Before the expiration of the 15th year from the date of the patent .. 

Provided that the fees for two or more years may be paid in advance 
On application to extend the term of patent •• 

respect of] each year of the extended term of a patent or of a new patent 
granted under section 15 
On appplication for registration of a design 


Rs. 

10 

20 

30 

30 

50 

50 

50 

50 

[ 100 ] » 
100 
100 
100 
150 
150 
UO 
150 

50 


150 

31 


THE INDAN PATENTS AND DESIGNS (EXTENSIO[H OP 
TIME) ACT (X OP 1942). 

— ^Note now in force.] 

[im March, 1942. 

An Act to provide for the extension of the time limited by or under the Indian 
Patents and Designs Act, 1911, for the^doing of acts thereunder, 

1. (1) It shall be in force until the termination of the present hostilities 

and for one year thereafter (now expired) . 


THE INDIAN PATENTS AND DESIGNS (TEMPORARY AMENDMENT) 

ACT (XV OP 1944). 

[Now expired*] 

[22nd November, 1944. 

An Act temporarily to amend the Indian Patents and Designs Act, 1911. 
Whereas it is expedient temporarily to amend the Indian Patents and 
Designs Act, 1911 (II of 1911), for the purpose hereinafter apearing; 

It is hereby enacted as follows : — 

1. This Act may be called The Indian Patents 
AND Designs (Temporary Amendment) Act, 1944. 
2. During the period beginning on the 3rd day of September, 1939, and 
ending on the expiry of six months after the cessa- 
Temporary ^entoent present hostilities, section 21 of the 

I9ll! ’ Indian Patents and Designs Act, 1911, shall have 

effect, and shall be deemed to have had effect 
throughout the said period, as if — 

(a) after sub-section (3) the following sub-section had been inserted, 
namely : — 


Short title. 


LEG. BEE. 

^ Substituted by Act Vll of 1930, S , 33 . 


2 Substituted by Act XII of 1939. 
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**(3-A) The powers of ofScers or authorities administering any depart- 
ment of the service of His Majesty under sub-section (2) of sub-section (3) to 
make, use or exercise an invention for the service of the Crown shall include 
the power to make, use, exercise or vend an invention upon such terms as are 
mentioned in sub-section (2) or sub-section (3), as the case may be, for any 
purpose which appears to any such officer, or authority necessary or expedient 
for the efficient prosecution of the war or for maintaining supplies and services 
essential to the life of the community ; and the terms of any such agreement or 
licence as is mentioned in sub-section (21 shall be inoperative so far as concerns 
the making, use, exercise or vending of an invention under this sub-section as 
they are inoperative so far as concerns the making, use or exercise of an inven- 
tion under sub-section (2)”; 

(6) in sub-section (4) for the words ‘‘or exercise’’ the words ^'exercise 
or vending” had ben substituted; 

(c) to sub-section (5) the following proviso had been added, namely: — 

‘^Provided that nothing in this sub-section shall affect the right to vend 

an invention conferred by sub-section (3-A) . 

(d) after sub-section (5) the following sub-section had been inserted, 
namely : — 

*^(5-A) The purchaser of any article sold in pursuance of sub-section 
(3-A) or sub-section (5) and any person claiming through him may deal with 
the article in like manner as if the patent for the invention were held on behalf 
of His Majesty. ” 


THE PAYMENT OP WAGES ACT (IV OP 1936). 

[N,B. — ^Am. Act XX of 1937 and Act XXII of 1937. See also Ordinance HI 

of 1940] . 


[23rd Aprily 1936 . 

An Act to regulate the payment of wages to certain classes of persons employed 

in industry. 

Whereas it is expedient to regulate the payment of wages to certain 
idasses of persons employed in industry; It is hereby enacted as follows: — 
Short title, extent, com- 1. (1) This Act may be called The Payment 

menoement and application, of Wages Act, 1936. 

(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sonthal Parganas. 

(3) It shall come into force on such date as the Central Government 
may, by notification in the Official Gazette, appoint. 

(4) It applies in the first instance to the payment of wages to persons 
employed in any factory and to persons employed (otherwise than in a factory) 
upon any railway by a railway administration or, either directly or through 
a sub-contractor, by a person fulfilling a contract with a railway administration. 

(5) The Provincial Government may, after giving three months^ notice 
of its intention of so doing, by notification in the Official Gazette, extend the 
provisions of the Act or any of them to the payment of wages to any class of 
persons employed in any industrial establishment or in any class or group of 
industrial establishments 

(6) Nothing in this Act shall apply to wages payable in respect of a wage- 
period which, over such wage-period, average two hundred rupees a month or 


Definitions. 


more. 

2. In this Act, unless there is anything repug- 
nant in the subject or context, — 

(i) factory” means a fmdory as defined in clause (j) of section 2 of 
tbe Factories Act, 1934 ; 


8 ®c. 2 . — Wages’’ as defined by see. 2 ean only mean wages earned and cannot embrace 
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(ii) ‘‘industrial establishment” means any — 

{a) tramway or motor omnibus service; 

(&) dock, wharf or jetty; 

(c) inland steam- vessel ; 

{d) mine, quarry or oil-field; 

(e) plantation; 

(/) workshop or other establishment in which articles are produced, 
adapted or manufactured, with a view to their use, transport or sale; 

(iii) “plantation” means any estate which is maintained for the purpose 
of growing cinchona, rubber, coffee or tea, and on which twenty-five or more per- 
sons are employed for that purpose ; 

(iv) “prescribed” means prescribed by rules made under this Act; 

(v) “railway administration” has the meaning assigned to it in clause 
^6 ) of section 3 of the Indian Railways Act, 1890 ; and 

(vi) “wages” means all remuneration, capable of being expressed in 
terms of money, which would, if the terms of the contract of employment, express 
or implied, were fulfilled, be j^ayable, whether conditionally upon the regular 
attendance, good work or conduct or other behaviour of the person employed, 
or otherwise, to a person employed in respect of his employment or of work done 
in such employment, and includes any bonus or other additional remuneration of 
the nature aforesaid which would be so payable and any sum payable to such 
person by reason of the termination of his employment, but does not include — 

(а) the value of any house accommodation, supply of light, water, medi- 

cal attendance or other amenity, or of any" service excluded by general or special 
order of the ^ ^ *] Provincial Government; 

(б) any contribution paid by the employer to any pension fund or provi- 
dent fund; 

(c) any" travelling allow-ance or the value of any travelling concession; 

(d) any sum paid to the person employed to defray special expenses 
entailed on him by the nature of his employment ; or 

(e) any gratuity^ payable on discharge. 

3. Every- employer shall be responsible for the 
Responsibility for pay- pavment to persons employed by him of all wages 
ment of wages. required to be paid under this Act : 

Provided that in the case of persons employed (otherwise than by- a con- 
tractor) — 

(а) ill factories, if a person has been named as the manager of the factory^ 
under clause {e) of sub-section (1) of section 9 of the Factories Act, 1934. 

(б) in industrial establishments, if there is a person responsible to the 
employer for the supervision and control of the industrial establishment, 

(c) upon railways (otherwise than in factories), if the employer is the 
railway administration and the railway administration has nominated a person in 
this behalf for the locfil area concerned, 

the person so named, the person so responsible to the employer, or the person so 
nominated, as the case may be, shall be responsible for such payment. 

4 , (1) Every person responsible, for the payment of wages under section 

3 shall fix periods (in this Act referred to as wage- 
PixatioB of wage-periods, periods) in respect of which such wages shall be 
payable. 


LEG. REE. which would, if the contract were fulfiUed 

1 Words < Governor-General in Connoil or’ be payable'', mean no more than remnnera- 
omitted by A.O., 1937. tion payable on the fulfilment of the con- 

tract. Bonus never becomes payable to an 
potential wages. Bonus which workman might employee who does not earn it under the 
earn but has not earned cannot form part terms of the contract. 42 Bom.L.R. 965= 
of his wages. The words remuneration, 1941 Bom. 26. 
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(2) No ■wage-period shall exceed one month. 

Time of payment of 5. ( 1 ) The ■wages of every person employed 

npon or in — 

(a) any railway, factory or industrial establishment upon or in which 
less than one thousand persons are employed, shall be paid before the expiry 
of the seventh day, 

(h) any other railway, factory or industrial establishment, shall be r>aid 
before the expiry of the tenth day, 

after the last day of the wage-period in respect of which the wages are payable . 

(2) Where the employment of any person is terminated by or on behalf 
of the employer, the wages earned by him shall be paid before the expiry of 
the seeondworking day from the day on which his employment is terminated. 

(3) The ^[Provincial Government] may, by general or special order, ex- 
empt, to such extent and suhiect to such conditions as may be specified in the 
order, the person responsible for the payment of wages to persons employed upon 
any railway (otherwise than in a factory) from the operation of this section in 
respect of the wages of any such pei-sons or class of such persons. 

(,4) All pajTuents of wages shall be made on a working day. 

■Wages to be paid m cur- 6. All wages shall be paid in euiTcnt coin or 

rent coin or currency notes, currency notes or in both. 

7. (1) Notwithstanding the protusions of sub-section (2) of section 47 of 

the Indian Railways Act, 1890, the wages of an em- 

Dednetions wMeh may be ployed, person shall be paid to him ■without deductions 
made from wages. except those authorised by or under this 

Act. 

Explanation. — Every payment made by the employed person to the em- 
ployer or his agent shall, for the purposes of this Act, be deemed to be a deduction 
from wages. 

(2) Deductions from the wages of an employed person shall be made only 
in accordance with the provisions of this Act. and may be of the following kinds 
only, namely. — 

(a) fines; 

(b) deductions for absence from duty; 

(c) deductions for damage to or loss of goods expressly entousted_ to the 
employed person for custody, or for loss of money for which he is required to 
accoxmt, where such damage or loss is directly attributable to his neglect or 
default ; 

(d) deductions for house accommodation supplied by the employer; 

(e) deductions for such amenities and ser-vices supplied by the employer 

as the * *] [Provincial Government] may, by general or special order, 

authorise ; 

Explanation. — The word ‘services’ in this siib-clause does not include the 
supply of tools and raw materials required for the pmrposes of employment. 

(f) deductions for recovery of advances or for adjustment of overpay- 
ments of wages ; , , xv 1 j 

(g) deductions of income-tax payable by the employed person; 

(h) deductions required to be made by order of a Court or other author- 
ity competent to make such order ; 


LEG. BEE. 

1 Substituted by A.O., 1937, for “Gover- 
nor-General in Council”. 

2 Words ^ Govemor-General in. Council or 


omitted hv A.O., 1937 

Secs. 7 and S.See I.L.B. (1941) Kar. 
394=1941 S. 191. 
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(%) deductions for subscriptions to, and for repayment of advances from 
juy provident fund to which the Provident Funds Act, 1925, applies or any 
recognised provident fund as defined in section 58-A of the Indian Income-tax 
Act, 1922, or any provident fund approved in this behalf by the Provincial 
(Tovernment, during the continuance of such approval ; 

(j) deductions for payments to co-operative societies approved by the 
Provincial Government or to a scheme of insurance maintained by the Indian 
Post Office; and 

[(Jc) deductions, made with the written authorization of the employed 
person in furtherance of any War Savings scheme, approved by the Provincial 
Government for the purchase of securities of the Government of India or the 
Government of the United Kingdom.] {Added ly Ordinance III of 1940.) 

8. (1) No fine shall be imposed on sxiy employed person save in respect 

of such acts and omissions on his part as the employ- 
er, with the i)revious approval of the Provincial 
Government or of the prescribed authority, may have specified by notice under 
sub-section (2) . 

(2') A notice specifying such acts and omissions shall be exhibited in the 
prescribed manner on the premises in which the employment is carried on or in 
the ease of persons employed upon a railway (otherwise than in a factory), at 
the prescribed place or places. 

(3) No fine shall be imposed on any employed person until he has been 
given an opportunity of showing cause against the fine, or otherwise than in 
accordance with such procedure as may be prescribed for the imposition of fines. 

(4) The total amount of fine which may be imposed in any one wage- 
period on any employed person shall not exceed an amount equal to half-an-anna 
in the rupee of the wages payable to him in respect of that wage-period. 

(5) No fine shall be imposed on any employed person who is under the 
age of fifteen years. 

(6) No fine imposed on any employed person shall be recovered from 
him by instalments or after the expiry of sixty days from the day on which it 
was imposed. 

(7) Every fine shall be deemed to have been imposed on the day of the 
act or omission in respect of which it was imposed. 

(8) All fines and all realisations thereof shall be recorded in a register to 
be kept by the person responsible for the payment of wages under section 3 In 
such form as may be prescribed ; and all such realisations shall be applied only 
to such purposes beneficial to the persons employed in the factory or establish- 
ment as are approved by the prescribed authority. 

Explanation . — ^When the persons employed upon or in any railway, 
factory or industrial establishment are part only of a staff employed under the 
same management, aU such realisations may be credited to a common fund main- 
tained for the staff as a whole, provided that the fund shall be applied only to 
such purposes as are approved by the prescribed authority. 


9. (1) Deductions may be made under clause (6) of sub-section (2) of 

section 7 only on account of the absence of an em- 
from duty. " ^ ployed person from the place or places where, by the 

terms of his employment, he is required to work, such 
absence being for the whole or any part of the period during which he is so 
required to work. 


(2) The amount of such deduction shall in no case bear to the wages 
payable to the employed person in respect of the wage-period for which the 
deduction is made a larger proportion than the period for which he was absent 
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bears to the total period, within such wage-period, during which by the terms of 
his employment, he was required to work: 

Provided that, subject to any rules made in this behalf by the Provincial 
Government, if ten or more employed persons acting in concert absent themselves 
without due notice (that is to say without giving the notice which is required 
under the terms of their contracts of employment) and without reasonable cause, 
such deduction from any such person may include such amount not exceeding 
his wages for eight days as may by any such terms be due to the employer in lieu 
of due notice. 

" ^[Explmafio7i . — For the purpose of this section, an employed person shall 
be deemed to be absent from the place where he is required to work if, although 
present in such place, he refuses, in pursuance of a stay-in-strike or for any other 
cause which is not reasonable in the circun^tances, to carry out his work.] 

10. (1) A deduction under clause (c) of sub-section (2) of section 7 

^c>t exceed the amount of the damage or loss 
® caused to the employer by the neglect or defanlt of 
the employed person and shall not be made until the 
employed person has been given an opportunity of showing cause against the 
deduction, or otherwise than in accordance with such procedure as may be pre- 
scribed for the making of such deductions. 

(2) All such reductions and all realisations thereof shall be recorded in 
a register to be kept by the person responsible for the payment of wrages under 
section 3 in such form as may be prescribed. 

11. A deduction under clause (d) or clause (a) of sub-section (2) of 
section 7 shall not be made from the wages of an 
employed person, unless the house-accommodation, 
amenity or service has been accepted by him, as a 

term of employment or otherwise and such deduction shall not exceed an amount 
equivalent to the value of the house-accommodation, amenity or service supplied 
and, in the case of a deduction under the said clause (e), shall be subject to such 
conditions as the Provincial Government may impose. 

12. Deductions under clause (/) of sub-sec- 
tion (2) of section 7 shall be subject to the following 
conditions, namely: — 

(a) recovery of an advance of money given before employment began 
shall be made from the first payment of wages in respect of a complete wage- 
period, but no recovery shall be made of such advances given for travelling- 
expenses ; 

(&) recovery of advances of wages not already earned shall be subject to 
any rules made by the Provincial Government regulating the extent to which such 
advances may be given and the instalments by which they may be recovered. 

13. Deductions under clause (j) ^[and clause 

Deductions for payments gxib-section (2) of section 7 shall be subject 

to co-operative societies ^ ^ conditions as the Provincial Government may 

and insurance schemes. 

impose . 

14. (1) An Inspector of Factories appointed under sub-section (1) of 

section 10 of the Factories Act, 1934, shall be an 
Inspectors. Inspector for the purposes of this Act in respect of 

all factories within the local limits assigned to him. 

(2) The ^[Provincial Government] may appoint Inspectors for the pur- 


Deduetion 

rendered. 


for services 


Deductions 
of advances. 


for recovery 


LBa. EEP. 

1 Inserted by Act XXII of 1927, see. 3. 
2 Omitted by A.O., 1937, 


''Inserted by Ordinance III of 1940. 

4 Substituted for ^Governor-General in 
CoundP by A.O., 1937. 
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poses of this Act in respect of all persons employed upon a railway (otherwise 
than in a factory) to whom this Act applies. 

(3) The Provincial Government may, by notification in the Official 
Gazette, appoint snch other persons as it thinks fit to be Inspectors for the pur- 
poses of ths Act, and may define the local limits within which and the class of 
factories and industrial establishments in respect of which they shall exercise 
their functions. 

(4) An Inspector may, at all reasonable hours, enter on any premises, 
and make such examination of any register or document relating to the calcula- 
tion or payment of wages and take on the spot or otherwise such evidence of 
any person, and exercise such other powers of inspection, as he may deem 
necessary for carrying out the purposes of this Act. 

(5) Every Inspector shall be deemed to be a public servant within the 
meaning of the Indian Penal Code. 

15. (!) The Provincial Government maj^, by notification in the Official 

Clazette, appoint any Commisisoner for Workm^^^n’s 
Compensation or other officer with experience as a 
Judge of a Civil Court or as a stipendiary Magistrate 
to be the authority to hear and decide for any specifi- 
ed area all claims arising out of deductions from the 
wages, or delay in payment of the wages, of persons 
employed or paid in that area. 

(2) Where contrary to the provisions of this Act any dednetioii has 
been ma(le from the wages of an employed person, or any payment of wages 
has been delayed, snch person himself, or any legal practitioner or any official 
of a registered trade nnion authorised in writing to act on his behalf, or any 
Inspector under this Act, or any other person acting with the permission of the 
authority appointed under sub-section (1), may apply to such authority for a 
direction under sub-section (3) : 


(Uaims arising out of 
deductions from wages or 
delay in payment of wages 
and penalty for malicious 
or vexatious claims. 


Provided that every such application shall be presented within six months 
from the date on which the deduction from the wages was made or from the date 
on which the payment of the wages was due to be made, as the case may be : 

Provided further that any application may be admitted after the said 
period of six months when the applicant satisfies the authority that he had 
sufficient cause for not making the application within snch period. 

(3) When any application under sub-section (2) is entertained, the autho- 
rity shall hear the applicant and the employer or other person responsible for the 


Sec. 15. — the case of a factory, if a 
person is named as the manager of the fac- 
tory under the Factories Act, then he would 
be liable for the amount of wages. The em- 
ployer is not a proper party when there is 
a manager appointed. I.L.E. (1940) Bom. 
96=41 Bom.L.B. 1283=1940 Bom. 87. The 
reduction of an employee to a lower grade 
of pay from a higher grade for a short period 
is a deduction within the meaning of the 
Payment of Wages Act. If an employer ter- 
minates his existing contract with his em- 
ployee, but offers to re-employ him on a 
lower rate, there is nothing against it in 
the Act, and no question of deduction would 
arise. (1941) Kar. 394=1941 Sind 

191. As to appeal see I.L.R, (1943) A. 
490=1943 A. 243 Even if no appeal lay 
Against an‘ order nnder S, 15 of the Act, an 
application in revision does n6t lie because 


the authority from whose order the applica- 
tion is preferred is not a Court subordinate 
to the High Court within the meaning of 
S. 115, C.P. Code. I.L.K. (1946) A. 248 
=222 I.C. 423=1946 A.L.J. 23=1946 A. 
W.R. (H.C.) 33=1946 O.W.H. (H.C.) 
49=1946 A. 276=1946 A.L.W. 49. But see 
1946 Lah. 316. Where an application of 
the employee nnder S. 15 of the Act has 
been rejected, it must be taken that there 
was no ‘direction' within the meaning of 
that word in S. 17. There is nothing in 
the Act which provides for an appeal in 
such a case. 1946 O.W.N. 66=1946 A.W.E. 
(C.C.) 63=1946 O.A. (C.O.) 63=21 

Luck. 348=1946 Oudh 148. The “author- 
ity" appointed under S. 15, is a Civil Court 
and further it is a Court subordinate to the 
High. Coqrt within the purview of S. 115^ 
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payment of wages under section 3, or give tliem an opportunity of being heard, 
and, after such further inquiry (if any) as may be necessary, may, without pre- 
judice to any other penalty to which such employer or other person is liable 
under this Act, direct the refund to the employed person of the amount deducted, 
or the payment of the delayed wages together with the payment of such compen- 
sation as the authority may think fit, not exceeding ten times the amount deduct- 
ed in the former case and not exceeding ten rupees in the latter ; 

Provided that no direction for the payment of compensation shall be 
made in the case of delayed wages if the authority is satisfied that the delay was 
due to — 

{a) a 'bona fide error or a bona fide dispute as to the amount payable to 
the employed person, or 

(b) the occurrence of an emergency, or the existence of exceptional cir- 
cumstances, such that the persons responsible for the payment of the wages was 
iinable, though exercising reasonable diligence, to make prompt payment, or 

(c) the failure of the employed person to apply for or accept paymem, 

(4) If the authority hearing any application under this section is satis- 
fied that it was either malicious or vexatious, the authority may direct that a 
penalty not exceeding fifty rupees be paid to the employer or other person 
responsible for the pa3nnent of wages by the person presenting the application. 

(5) Any amount directed to be paid under this section may be recovered — 

(a) if the-authority is a Magistrate, by the authority as if it were a fine 
imposed by him as Magistrate, and 

(b) if the authority is not a Magistrate, by any Magistrate to whom the 
authority makes application in this behalf, as if it were a fine imposed by such 
Magistrate . 

16. (1) Employed persons are said to belong to 

Single application in the same unpaid group if they are borne on the same 
respect of claims from establishment and if their wages for the same wage- 
unpaid group. period or periods have remained unpaid after the day 

fixed by section 5 . 

(2) A single application may be presented under section 15 on behalf or 
in respect of any number of employed persons belonging to the same unpaid 
group, and in such case the maximum compensation that may be awarded under 
sub-section (3) of section 15 shall be ten rupees per head. 

(3) The authority may deal with any number of separate pending appli- 
cations, presented under section 15 in respect of persons belonging to the same 
unpaid group, as a single application presented under sub-section (2) of this 
section, and the provisions of that sub-section shall apply accordingly. 


€.P. Code, and S. 44, Punjab Courts Act. 
226 I.C. 44=1946 Lab. 316 (P.B.). See 
1946 A.L.J. 23 {contra), 

A Civil Court is not barred by see. 22, 
read with sec. 15 of the Payment of Wages 
Act from trying a suit in which the plain- 
tiff is claiming a sum of money alleged to 
be due in lieu of notice after dismissal from 
employment, when the claim is entirely 
denied under sec. 15, Delayed wages can 
only mean wages which are admittedly due, 
ibut the payment of which has been postpon- 
ed on some excuse or another. 217 I.O. 228. 

Sec. 15 (2) and ( 3 ).— An application for 
compensation alone is not contemplated by 

G. G. M.— 517 


lee. 15 (2) and (3). It must be for pay 
nent of delayed wages; and it is only m 
mch application that ordew may be paseed 
:or payment of compensation.^ An applica- 
:ion for compensation alone is not compe- 
tent. I.L.E. (1942) Bom. 649=44 Bom.L.E. 
506=1942 Bom. 273.' 

Secs. 15 and 17: Decision op AUTHOBrrs: 
— Kevision.— The authority deciding dis- 
putes under the Payment of Wages Act is 
not a Court subordinate to the High Court 
which cannot therefore entertain^ an appli- 
cation in refvision against a decision of that 
authority. I.L.B. (1944) Nag. 531 — 1944 
N.L J. 256=:A J.E. 1944 Nag. 288. 
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17. (1) An appeal against a direction made under ^ [sub-section (3) or sub- 

* ^ section (4)] of section 15 may be preferred, within 

thirty days of the date on which the direction was 
made, in a Presidency-town before the Court of Small Causes and 

elsewhere before the District Court — 

(a) by the employer or other person responsible for the payment of wages 
under section 3, if the total sum directed to be paid by way of wages and compen- 
sation exceeds three hundred rupees, or 

(h) by an employed person, if the total amount of wages claimed to have 
been withheld from him or from the unpaid group to which he belonged exceeds 
fifty rupees, or 

(c) by any person directed to pay a penalty under sub-section ^(4)1 of 
section 15. 

(2) Save as provided in sub-section (1), any direction made under sub- 
section (3) or sub-section ^[(4)] of section 15 shall be final. 

18. Every authority appointed under sub-section (1) of section 15 shall 

Powftra of authorities powers of a Civil Court under the Code 

appointed under section 15. ^f Civil Procedure, 1908, for the purpose of taking 

evidence and of enforcing the attendance of witnesses 
and compelling the production of documents, and every such authority shall be 
deemed to be a Civil Court for all the purposes of section 195 and of Chapter 
XXXV of the Code of Criminal Procedure, 1898. 

19. When the authority referred to in section 15 or the Court referred 

to in section 17 is unable to recover from any person 
Power to recover from (Q|ber than an employer) responsible under section 
employer m eer aiu eases. ^ payment of wages any amount directed by 

such authority under section 15 or section 17 to be paid by such person, the 
authority shall recover the amount from the employer of the employed person 
concerned , 

20. (1) Whoever being responsible for the payment of wages to an 
Penalty for offences employed peraon contravenes any of the provisions 

under the Act. following sections, namely, section 5 

and sections 7 to 13, both inclusive, shall be punish- 
able with fine which may extend to five hundred rupees. 

(2) Whoever contravenes the provisions of section 4, section 6 or 
section 25 shall be punishable with fine which may extend to two hundred rupees. 

21. (1) No Court shall take cognizance of a complaint against any person 

for any offence under sub-section (1) of section 20, 
Procedure m trial of of- unless an application in respect of the facts eonsti- 
tuting the offence has been presented under section 


LEd. REE, 

1 Substituted by sec. 2 and Sch. I of Act 
XX of 1937. 

2 Repealed by A.O., 1937. 

Sec. 17: Appealability — Test. — ^Under 
S. 17 of the Act, appeals are allowed only 
when there has been a ‘ direction ^ wh ieh means 
an order to one side to make a certain pay- 
ment to the other side. It is very doubtful 
whether when there has been a trial on the 
merits an4 no one, has been directed to make 
any payment to the other side any appeal 
lies but when the application or claim is re- 
jected as time barred without even enteriug 


into the merits, there is no appeal. T.E. 
R. (1943) All. 490=1943 A.L.J. 164= 
1943 O.W.N. (H.C.) 97=1943 All. 243, 
Sec. 17 (1): Direction — Order re- 

JECTIN(J CLAIM m toto — ^APPEAL. — The word 
direction in see. 17 (1) must he construed 
as including a refusal to make a direction. 
An employed person has a right of appeal 
if Ms claim has been rejected i/n, toto as also 
when Ms claim is aUowed in part only, I. 
L.R. (1941) Kar. 394=1941 Sind 191. 
Under sec. 17 (1) (h) the right of appeal 
depends on. the monetary value of the claim 
3?iade by the applicant and not on any find- 
ing of the trial Court. The meaning of the 
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15 and has been granted wholly or in part and the authority empowered under 
the latter section or the appellate Court granting such application has sanctioned 
the making of the complaint. 

(2) Before sanctioning the making of a complaint against any person 
for an offence under sub-section (1) of section 20, the authority empowered 
under section 15 or the appellate Court, as the case may be, shall give such per- 
son an opportunity of showing cause against the granting of such sanction, and 
the sanction shall not be granted if such person satisfies the authority or Court 
that his default was due to — 


(t) a hona fide error or hona fide dispute as to the amount payable to 
the employed person, or 

(&) the occurrence of an emergency, or the existence of exceptional 
circumstances, such that the person responsible for the payment of the wages was 
unable, though exercising reasonable diligence, to make prompt payment, or 
(c) the failure of the emgloyed person to apply for or accept payment. 

(3) No Court shall take cognizance of a contravention of section 4 or 
of section 6 or of a contravention of any rule made under section 26 except on 
a complaint made by or with the sanction of an Inspector under this Act. 

(4) In imposing any fine for an offence under sub-section (1) of 
section 20 the Court shall take into consideration the amount of any compen- 
sation already awarded against the accused in any proceedings taken under 
section 15. 


22. No Court shall entertain any suit for the recovery of wages or of 
any deduction from wages in so far as the sum so 
Bax of suits. claimed— 


(a) forms the subject of an application under section 15 which has 
been presented by the plaintiff and which is pending before the authority 
appointed under that section or of an appeal under section 17 ,* or 

(b) has formed the subject of a direction under section 15 in favour of 
the plaintiff ; or 

(c) has been adjudged, in any proceeding under section 15, not to be 
owed to the plaintiff ; or 

(d) could have been recovered by an application under section 15. 

23. Any contract or agreement, whether made before or aftet the 

commencement of this Act, whereby an employed 
Contractmg out. person relinquishes any right conferred by this Act 

shall be null and void in so far as it purports to deprive him of such right. 


clause is clear, and there is no justification 
for holding otherwise on the ground that 
the section lends itself to exaggeration of 
claims for the purpose of making any orders 
passed thereon appealable. I.L.E. (1941) 
Kar. 394=1941 S. 191. 

Sec. 17 (1) (a) provides for an appeal 
only if the total sum directed to be paid by 
wav of wages as well as compensation ex- 
ceeds Es. 300. When no amount of wages 
is ordered to be paid, an order for compen- 
sation alone which does not exceed Es. 300 
is not appealable under see. 17 (1). L.L.E. 
(1942) Bom. 649=44 Bom.L.E. 606=1942 
B. 273. 

Sec. 17 (1) (a): Eight op appeait— ISo 

SUM AWARDED AS COMPENSATION.— Tinder 

sec. 17 (1) (a), an appeal lies if the sum 
directed to be paid exceeds Es. 300, and it 


is not necessary that such sum should in- 
clude the amount payable on acount of com- 
pensation. The words ‘‘by way of wages 
and compensation^' in sec. 17 (1) (u) are 
by way of a description and not a condition 
precedent for the maintainability of an ap- 
peal. 1945 N.L.J*. 281=I.L.E. (1945) 

N. 587=1945 N. 244. 

Oeder op District Court in appeal — ^Ee- 
visiON — C. P- Cole, Sec. 115. — ^The High 
Court has power to revise an order passed 
by the District Court in appeal under sec. 
17, A District Court decides a “case’’ with- 
in the meaning of sec. 115, C.P. Code, 
when it decides the appeal. I.L.E. (1945) 
ISTag. 587=1945 Nag. 244. 

Sec. 17 (2): Subject-matter below ap- 
pealable VALUE — ^Revision. — ^T he word 
‘final’ in sec. 17 (2) of the Payment of 



4132 


The Civil Court Manual (Imperial Acts). 


[S. 24 


34. ^[The powers by this Act conferred upon 
Application of Act to the Provincial Government shall, in relation to Fede- 
Federal Railways, mines ral railways (within the meaning of the Government 
and oilfields. of India Act, 1935) mines and oilfields, be powers of 

the Central Government] . 

25. The person responsible for the payment of wages to persons employ- 

ed in a factory shall cause to be displayed in 
Diplay by notice of ab- factory a notice containing such abstracts of 

s rae s 0 e c . made thereunder in English 

and in the language of the majority of the persons employed in the factory, as 
may be prescribed. 

26. (1) The ^[Provincial Government] may make rules to regulate the 


Rnle-making power. 


procedure to be followed by the authorities and 
Courts referred to in sections 15 and 17. 


(2) The Provincial Government may by notification in the 

OfScial Gazette, make rules for the purpose of carrying into effect the provi- 
sions of this Act. 


(3) In particular and without prejudice to the generality of the fore- 
going power, rules made under sub-section (2) may — 

(а) require the maintenance of such records, registers, returns, and 
notices as are necessary for the enforcement of the Act and prescribe the form 
thereof ; 

(б) require the display in a conspicuous place on premises where employ- 
ment is carried on of notices specifying rates of wages payable to persons em- 
ployed on such premises ; 

(c) provide for the regular inspection of the weights, measures and 
weighing machines used by employers in checking or ascertaining the wages of 
persons employed by them ; 

(d) prescribe the manner of giving notice of the days on which wages 
will be paid; 

(e) prescribe the authority competent to approve under sub-section (1) 
of section 8 acts and omissions in respect of which fines may be imposed; 


LEG. REP. 

1 Substituted by A.O., 1937, for uLe ori- 
ginal section. 

2 Substituted by A.O., 1937. 

3 Repealed by A.O., 1937. 

Wages Act prohibits only an appeal and 
not an application for revison. I.L.R. (1944) 
Nag. 540=1944 N.L.J. 329=1945 Nag. 
94. 

Secs. 22 and 15 — Claim foe money alleg- 
ed TO BE DDE IN LIED- OF NOTICE AFTER DIS- 
MISSAL — Claim denied under sec. 15 — 
Jurisdiction of Civil Court— Ip Barred. — 
A Civil Court is not barred by sec. 22, read 
with. sec. 15 of the Payment of Wages Act 
from trying a suit in wMcb tbe plaintiff 
is claiming a sum of money alleged to be 
due in lieu of notice after dismissal from 
employment, when the claim is entirely de- 
nied under sec. 15. Delayed wages can only 
mean wages which' are admittedly due, but 
the payment of which, has been postponed 
on some excuse or other. This view seems 
1)0 be confirmed by the proviso to sub-sec. 


(3) of see. 15 in which it is said that a 
direction should not be made when the delay 
in the payment of wages is due to a hona 
fide dispute as to the amount payable by the 
employed person. This seems to suggest 
that any "bona fide disputes as to the amount 
payable are to be tried by the Civil Courts 
for otherwise there would be no authority 
capable of making an order for payment 
when the amount is, in fact due. 217 I.C. 
228=1945 Lah. 195. 

Sec. 26: Payment of Wages (Proce- 
dure) Rules (1937), R. 12.— If a memo- 
randum of appeal is filed with a copy of the 
order but without a copy of the directions, — 
the directions not having been drawn up in 
the prescribed form within a month, there is 
substantial compliance with the Rules. The 
principle underlying sec. 99, C.P. Code, is 
applicable to the ease. 1945 N.L.J. 281 
=I.L.R. (1945) Nag. 587=1945 Nag. 244. 

Railway Rules and Notes under S. 26 have 
no statutory basis. They cannot bind the 
authorities in considering claims under the 
Act. 1941 Sind. 191. 
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(/) prescribe the procedure for the imposition of fines xmder section 8 
and for the making of the deductions referred to in section 10; 

(g) prescribe the conditions subject to which deductions may be made 
under the proviso to sub-section (2) of section 9 : 

(h) prescribe the authority competent to approve the purposes on which 
the proceeds of fines shall be expended; 

(i) prescribe the extent to which advances may be made and the instal- 
ments by which they may be recovered with reference to clause (6) of section 
12 . 

(j) regulate the scales of costs which may be allowed in proceedings under 
this Act; 

(Ic) prescribe the amount of court-fees payable in respect of any proceed- 
ings under this Act; and 

(1) prescribe the abstracts to be contained in the notices required by sec- 
tion 25. 

(4) In making any rule under this section the Provincial Government 
may provide that a contravention of the rule shall be punishable with fine which 
may extend to two hundred rupees. 

(5) All rules made under this section shall be subject to the condition 
of previous publication, and the date to be specified under clause (3) of section 
23 of the General Clauses Act, 1897, shall not be less than three months from 
the date on which the draft of the proposed rules was published. 


THE PENSIONS ACT (XXIH OP 1871). 


Year. 

No. 

i Short title. 

Amendments. 

1871 

XXIII , 

1 Pensions Act, 1871. 

1 1 

1 Repealed in part, XIT of 1892; X of 
1 )9l4: Xllof 1927: lof 1938. 


Am (locally), Act XXI of 1F86, 

Declared in force — 

In the Sonthal Pargana*?. Reg. Ill of 1872, S. 3, as amended by Reg/TII of T899, S. 3j 
in Upper Burma (except the Shan State), Act XIII of 1838, S. 4; in British Baluchistan, 
Reg. II of 1913. S. 3. 
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rv. Misceltaneous. 

11. ExemptiDn of pension from attach- 
ment. 


Sections. 
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pension, to be void. 
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Schedule. [Omitted.] 


THE PENSIONS ACT (XXIII OP 1871) ^ 

[8^^ August, 1871. 

An Act to consolidate and amend the Law t elating to Pensions and Grants by Government 

of money or land revenue. 

Whereas it is expedient to consolidate and amend the law relating to Pensions 
and Grants by Government of money or land-revenue ; 
It is hereby enacted as follows : — 

I. Preliminary. 

I. This Act may be called The Pensions Act, 

1871. 

It extends to the whole of British India : 

* HC 

2. [Enactments repealed. Saving of Rules.] Repealed hy Act I of 1938. 

3. In this Act, the expression grant of money or land-revenue” includes 

Interpretation section . anything payable on the part of Government in respect 

01 any right, privilege, perquisite or office. 


Preamble. 

Short title. 
Extent of Act. 

2P* 


REP. REP. 

1 Por the Statement of Objects and Rea- 
sons see Gazette of India, 1871, Pt. V, p. 
141; for Proceedings in Council, see ibid.. 
1871, Supplement; pp. 314, 401, 683, 1056 
and 1147. 

2 The words ^^and it shall come into 
force on the date of the passing thereof^* 
were repealed by Act X of 1914 and the 
words ^^)ut not so as to affect any suit in 
respect of a pension or grant of money 01 
land revenue which may have been insti- 
tuted before such date” were repealed by 
Act xn of 1891. 


SEC. 1.— Object of Act. See 14 B. 573; 
107 I.C. 899=1928 N. 189. Act must be 
construed strictly. 1925 O. 210. See also 
ID A. 396=A.W.]Sr. (1888) 72; 1928 N. 

189; 1939 Bom. 513=41 Bom.L.R. 882. 
'I’he word ^'pension” in the Pensions Act, 
1871 and in Civil Procedure Code, see. 60 
and in ^ the Transfer of Property Act, see. 
6, implies periodical payments of money by 
Government to the pensioner. 58 I.A. 21*5 
=59 C. 1=35 C.W.N. 791=1931 P.C. 160 
=61 MX.J. 208 (P.C.). See also 1929 A. 
781. Grantee of village with release of 
obligation to pay revenue — ^Pensions Act 
not applicable. I.L.R. (1944) All. 233 = 
1944 FX.X 196=1944 A.L.J. 246=1944 
AH. 187. ^ See also 222 I.C. 22=1946 L. 
268. It is essential that an Officer to be 
entitled to pension must be in the service 
on the date of his retirement. An officer 
removed from Government service can have 
no claim for any pension. 2 L.W. 431= 
29 I.G. 252. A decree in conformity with 
the award which provides for the distribu- 
tion in a certain manner of a pension when 


received from Government does not militate 
against the provisions of the Act. 37 B. 
442 = 19 I.C. 882. A grant by the British 
Government confirming a previous grant 
made by the preceding Ruler is of such 
rights as the Government possessed and is 
excluded from the purview of the Pensions 
Act. 31 I.C. 728. See also 17 B. 169; 1 
B. 75. The word ^pension^ has nowhere 
been defined but it ought to be understood 
in its ordinary sense as implying periodical 
allowances on occount of past services, con- 
sideration or merit or by way of compen- 
sation to dethroned princes, their families 
and dependants. A grant of land revenue 
as such cannot b^ comprised in the term 
^pension’. A grant of Government revenue 
can in no case be treated as a political pen- 
sion which is a pension granted on poHti- 
cal considerations for reasons of State. 
The assignment of such grants is not pro 
hibited by the Pensions Act. 1929 A. 781 
=27 A.L.J. 724. See also 61 M.L.X 208 
(P.C.). The provisions of the Act deal- 
ing with pensions and grants of land reve- 
nue in the District of Ratnagiri are not 
ultra vires. 59 I.C. 452=22 Bom.L.E. 117«5 
=45 B. 196=1921 B. 125. 

Seo. 3. — [8ee also notes under see. 1, 
supra.] A sum payable by the Government 
as compensation for forest dues in res- 
pect of Jaghir land taken over by the Oov- 
epiment for forest purposes is not a pen- 
sion, but a grant of money or land revenue 
and is not exempted from attachment. 121 
I.C. 664=1930 K 134 (1). 

^ Secs. 3 and 4 : General. — The Pen- 
sions Act, which is one which tends to 
restrict the ordinary legal rights of the sub- 
ject to have recourse to the Court for 
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^[3-A. The expression ‘‘the appropriate Government” means, in relation to 
“ Definition.” federal pensions, the Central Government, and in 

relation to other pensions, the Provincial Government* 


EJEJF. EEF. 

1 Inserted by A.O., 19 B 7. 

remedy of grievances is one to he suictli, 
construed. The objen* of the Act was to 
reserve to the Government the determina- 
tion of all questions atteeting grants of 
money, the bestowal of which was an act 
of grace or State policy on the part of 
the ruling ^powers. 107 I.C. 899=1928 
N. 189. fhe Pensions Act is to be con- 
strued strictly in favour of the subject. 
A suit relating to property which is the 
subject of a grant, in which the plaintifF^s 
claim is quite inaependent of the grant^ 
and in which there is no dispute as to tlie 
fact of the grant or as to its validity or 
as to the persons entitled under it cannot 
be regarded as a suit relating to a grant 
of land revenue within the meaning of sec. 
4. No certificate is necessary in the ease 
of such a suit under see. 4. 41 Bom.L.K. 

882=1939 Bom. 513. Sec. 4 does not re- 
quire tliat the grant should be of the land 
revenue alone in order to ^^^st jurisdic- 
tion to entertain a suit relating thereto. 
15 I.C, 871=23 M.L.J. 687. The nature 
of the grant must depend on what the 
Government gives and not on what may 
happen irrespective of the wishes of the 
Government. If the Government gave only 
the land revenue, acquisition of the lands 
by the pensioners does not make them 
grantees of immovable property. 47 A. 
557 = 87 I.C. 569. The word “suit'^ does 
not include execution proceedings. 7 Bom. 
L.E. 659=30 B. 101; lb B. 731. In ordei 
to find out whether a grant falls within the 
scope of sec. 4 of the Pensions Act, we 

have to look at the substance of what has 
been granted or continued by Government, 
whatevery may be the purely legal view 
as to the nature of the right granted and 

if the grant consists m^ely in tlie right Lo 

collect the land revenue, at any rate in 
the time of the British Government, or if 
it included this right In addition to other 
lights as well, then what we have to see 

is whether that right to collect the land 
revenue comes within the provisions of 
the Pensions Act or not. A distinction can- 
not be dravm between a grant of land re- 
venue and the right to collect land levenue. 
Sec. 9 of the Act, which provides that no- 
thing in secs. 4 and 8 shall affect the righi 
of a grantee of land revenue to collect the 
revenue for himself, seems clearly to shovr 
that the right to collect land revenue foi 
oneseff was regarded in <-he scheme of the 
Act as a grant of land revenue. A grant 
of land revenue does not cease to be such 
a grant when the grantee becomes himself 
the owner of the land over which the grant 
extends. -What has to be seen is whether 
the land itself has, at any time, been made 
exempt from revenue. The question whe- 


ther theie is a soit of merger, and whether 
the land becomes levenue free when the 
jagiidar purchases the rights of an owner, 
cannot be made to depend upon the nature 
of the Jagii*. 222 LC. 22=1946 L, 268, 

Cases to which Section Applies. — Tne 
Act contemplates money payment to be 
leceived through the Collector from record- 
ed persons bound to pay revenue. 1913 
M.W.N. 255=23 M.L.J*. 687. See. 4 ap- 
plies not only to a suit against Government 
but also to suits between private parties 
and the previous certificate of the Collec- 
tor is necessary where the suit relates to 
a grant of land revenue. 25 Bom.L.B;. 1477 
= 1927 B. 81. “Grant of money or land 
revenue”, meaning of. JSee 5 B. 408=8 

I. A. 77 (P.C.). The following are includ- 
ed within the said expression: — (l)Mali- 
kana. See 17 A. 1=21 I.A. 148=2 M.L.. 

J. 272 (P.C.) and cases leterred to therein. 

29 B. 480; (2) Toda giras hak. 5 B. 408 
=8 I.A. 77 (P.C.); (3) Allowances settl- 
ed by Government upon members of the 
family of a Nawab. 7 A.W.N. 225 ; (4) 
Allowance granted to political prisoners 
though the same is collected by agreement 
from a foreign or Native State. 50 
711=1927 M. 604=52 M.L.J. 622; (5) 

Suit to leeover wages for services in tem- 
ple from trustee ^ut of funds granted by 
the Government. 107 I.C. 899=1928 N. 
189. 

The following are Grants to which 
THE Section applies. — A suit, by a heredi- 
tary deshmukh of certain Mahals entitled 
to be directly paid by the ryots thereof 
a percentage on the revenue assessed there- 
on, against the Government, to recover a 
portion of such percentage collected along 
with the revenue and retained by it. 2 
B. 99=4 LA. 119 (P.C.). Where a Jaghir, 
gi*anted for the support of the grantee and 
his relatives, was resumed by Government, 
and money allowance substituted, a 
suit by a relative of the original grantee 
to recover, arrears of his share is bar- 
red. 4 M. 341. See also 18 M. 187; 29 
B. 480; 30 M. 266=17 M.L.JJ* 139; 50 

M. 441=1927 M. 140=51 M.L.J. 695. 
Civil Courts are prohibited from enter- 
taining suits relating to any grant of money 
conferred by the British Government, what- 
ever may have been the consideration for 
it. 5 B. 408=8 LA. 77 (P.C.); 17 Bom. 

L. E. 153=27 LC. 927 (2). Claim for 

maintenance by a female member — Govern- 
ment pension — If Act applicable. See 17 

M. L.J'. 139=30 M. 266. See. 4 applies to 
a heritable right to receive land revenue 
granted by the Moghul Emperor as rewsrd 
to** services rendered. 25 A. 73. Jaghir 
—Eight to share— Suit for — ^Necessity for 
certificate of Collector— Omission to obtam 
certificate — ^Effect of. 6 Lah.L.J. 343—1925 
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IL Rights to Pensions, 

4. Except as hereinafter provided, no Civil Court shall entertain any suit 
relating to any pension or grant of money or land- 
Bar to suits relating to revenue conferred or made by the Britsih or any foimer 
pensions. Government, whatever ma> have been the considei ation 

for any such pension or grant, and, whatever may have been the nature of the 
payment, claim or right for which such pension or grant, may have been substituted. 


L. 113; 28 A. 104=27 LC. 927; 20 MX. 
J. 164=32 A. 148 (P.C.). 

The following do not come within 
THIS Section. — ^A giant of lands, revenue- 
free. 7 M. 191. See also 51 M.L.J. 695. 
Grant of land revenue — Suit to recover 

share of — ^If Act applies. 17 Boin.L.R. 163 
=27 I.C. 927. The grant of a Zemindari, 
of which the revenue is remitted by the 
Government. 8 A.L.J. 692 = 33 A. 580. 

See also 114 I.C. 626=1928 M. 1246 (Jodi 
fixed for Jaghir land). Previous inams 
confirmed by British Government — Confir- 
mation not a re-grant — ^Suit relating to 
such inam lands not governed by Pensions 
Act. See 21 M. 310. See also 29 B. 480 
=7 Bom.L.E. 497. Agreement between 
Government and public servant — Increase 
of pay for risiy services — ^Payment during 
good behaviour, meaning of — ^Payment on 

termination of service and pension — Suit 
to enforce agreement if maintainable. 15 
C.W.N. 470=38 C. 378. Endowments for 
religious or pious purposes do not fall 
within the purview of sec. 4 — Section ap- 
plies only to personal grants. 17 M.L.J. 
549=31 M. 12 [old 18 M.L.J. 24 (note.)] 
Sec. 4: Scope — Jurisdiction of Reve- 

nue Court whether affected. — Sec. 4 of 
the Pensions Act does not take away the 
jurisdiction of the Court of Revenue to 
entertain a suit by the transferee of the 
assi^ee of the land revenue. The juris- 
diction of the Civil Court and of the Civil 
Court alone is limited by the terms of 
the expression. 27 A.L.J. 724=1929 A. 
781. Where a suit is filed in the Revenue 
Court by an assignee of Government reve- 
nue for arrears of revenue, the District 
Judge hearing the revenue appeal as a 
Civil Court would be competent to dispose 
of the matter, and his jurisdiction is not 
barred under sec. 4. 1936 A.L.J. 1281= 

1936 All. 666. In a suit relating to a cash 
allowance the non-production of the Col- 
lector's certificate under sec. 4 of the Pen- 
sions Act at the time of filing the suit 
is not fatal. It is sufficient if it is pro- 
duced even in appeal in the High Court. 
37 Bom.L.R. 343=1935 B. 227. Ho second 
appeal lies to the Financial Commissi oner 
from an order of the Commissioner passed 
on appeal from an order of the Depuiv 
Commissioner in a proceeding relating to 
the succession of a jagir. The Financial 
Commissioner has wide powers of revision 
conferred by sec. 16 of the Land Revenue 
Act. ^ The Financial Commissioner must 
exercise his powers of revision in dealing 
with cases under these rules rather more 
freely than is the case in regard to muta- 


tion proceedings, for instance, which con- 
cern disputes which must eventually be de 
cided in the Civil Courts. 20 Lah.L.T. 102. 

Secs. 4 — 6. — [See also notes under 

sees. 3 and 4.] A Civil Coui’l is precluded 
from maldng any declaration that would in 
any way directly or indirectly affect the 
liability of Government to pay a grant of 
Government revenue to any person. 37 A. 
338=29 I.C. 146. Sec. 4 is no bar to a 
suit to recover back possession of land in 
which saranjam right is resumed by the 
Government. 41 B. 408=39 I.C. 65. 
Though a suit cannot be entertained with- 
out a certificate from the Collector, still 
even an appeal should not be rejected for 
want of certificate, but plaintiff should be 
allowed time to produce it. 82 I.O. 4S6. 
A suit for a declaration that the plaintiff 
is the owner of a certain share in a huh 
harm mtan falls within sec. 4 of the Act 
and is not maintainable without the certi- 
ficate of the Collector. 42 B. 257=45 L 
C. 580. See also 37 B. 91. The pre-reqri- 
site of filing a certificate under sec. 4 is 
not applicable to a suit for partition of 
the inam among the members of the famHy 
to which it was given and it does not also 
apply where the grant is of land also and 
not merely of the land revenue. 26 I.C. 
87=27 M.L.J. 618. A suit for partition of 
lands granted by Government on account 
of services rendered cannot be said to be 
one relating to any pension or grant of 
money pr land revenue conferred or made 
by the British or any former Government; 
and a certificate under the Act is not ueces- 
sary for the maintainability of the suit. 
17 N.L.J. 118. A suit by one sharer to 
recover his or her share of desaigiri money 
received by the defendant (another co- 
sharer) from the Government is not barrel 
by secs. 4, 5 and 6 of the Pensions Act. 
Nor is it barred by Art. 13 of Sch. U, Pro- 
vincial Small Cause Courts Act. 47 Bom. 
L.R. 360=1945 Bom. 496. Where certai^t 
laud is granted by Government, ^ the grant 
cannot be split up into two distinct grants 
of melwaram and kudiwaram so as to fall 
under sec. 4 in respect of the claim fo* 
melwaram, 36 M. 559=23 M.L.J, 728 
Where the grant is not one of land reve 
nue only, bnt of the soil also, sec. 4, doc*^ 
not apply and no certificate is necessary 
for a suit to recover assessment or lau ' 
revenue of the village. 34 Bom.L.R. 1455 
=1933 B. 23. The plaintiff was the pur- 
chaser from a widow of an allowance com- 
puted in respect of Desaigiri Huq. He ap- 
plied to the Collector to have his name en- 
tered in the register under the Watan Act 
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5. Any person having a claim relating to any such pension or grant may 

t K ^ o 1 pi'^fer such claim to the Goilecior of the District or 

lector^ or authorised Commissioner or other cfEcer authorized in 

officer. this Lehalf Ly the ^[appropiiate Government] , and 

such Collector, Depuiy Commissioner or other officer 
shall dispose of such claim in accordance with such rules ^ as the Chiel Revenue- 
authority may, subject to the general control of the ^[appropriate Government]^ 
from time to time, prescribe in this behalf. 

6. A Civil Court, otherwise competent to try the same^ shall take cognizance 


LEG. BEE. 

1 Substituted by A.O., 1937. 

2 Por notifications prescribing such rules 
under the powers conferred by this spction 
in Bombay, see Bom. Jt. & O. United Pro- 
vinces of Agra and Oudhj see Korth Wes- 
tern Provinces and Oudh, List of Local 
Eules and Orders, Ed., 1894, p. 42. Sec. 5 
has been amended in its application to U. 
P. by U. P. Act XII of 1922. 


but he was informed that his name had 
been entered only during the lifetime of 
the widow. He brought a suit for a dec- 
laration that he was the full owner of the 
allowance and not merely during the life- 
time of the widow. Held, that the suit 
cannot be entertained without a certificate 
under sec. 6 of the Act. 33 Bom.L.E. 1029 
=1931 B. 505. 

Sec. 4, 5 AND 6. — The Pensions Act pro- 
vides two methods of settling claims relat- 
ing to grants of land revenue as to which 
the jurisdiction of civil Courts is bar- 
red by sec. 4 of that Act. Under sec. 
5 of the Act such claims may be dispos- 
ed of by the revenue authorities and under 
sec. 6 a Civil Court may take cognisance 
of disputes between rival claimants to the 
enjoyment of a grant of land revenue only 
if a certificate is granted by the revenue 
authorities that the case is one which a 
Civil Court should try. Under r. 11 of the 
Punjab Pension and Eevenue Assignment 
Eules the power of granting such a certi- 
ficate is vested in the Financial Commis- 
sioner only and not in any subordinate 
revenue authority. So, any person who has 
a claim relating to any grant of land reve- 
nue other than a claim against Government 
direct may proceed in one of two separate 
ways. He may apply to the Deputy Com- 
missioner under sec. 5 of the Act for the 
adjudication of his claim or he may apply 
to the Deputy Commissioner under sec. 6 
or to the Financial Commissioner direct 
asking that the Financial Commissioner 
should grant a certificate that the dispute 
is one that may be tried by the Civil Courts. 
These two ways are alternative. But if 
both parties have acquiesced in obtaining 
adjudication on the merits of the Ci«5e ^ by 
the revenue authorities, it is inaDpropriutc 
to grant a certificate which would permit 
the matter to be leagitated de novo in a 
different forum. 20 Lah.L,T. 94. 

Secs. 4 and 11. — The Pensions Act does 
not refer only to political pensions, but re- 
lates to all pensions. 161 T.C. 499=19*16 
L. 85. Sec. 11 refers merely to pensions, 
G. C.M.— »>i8 


whereas sec. 4 refers not only to pensions, 
but to grants of money or land revenue con- 
ferred, whatever may have been the consi- 
deration of any such grant. See. 4 is 
wider than sec. 11 and includes matters 

which do not come under sec. 11. 52 A. 

868=1930 A. 681. There is an obvious 
distinction between an assignment and a 
remission of land revenue, A remission 
of land revenue cannot be regarded as an 
assignment. The Government may remit 
a liability to pay land revenue in which 
case no assessment is made, but that is a 
veiy different thing from assessing^ a cer- 
tain sum and then granting or aligning that 
sum to some person other than the 

Government. A right to lakhiraj or^ reve- 
nue-free land is certainly not a pension or 
a grant of land revenue. I.L.R. (1940) All. 
603=1940 A.L.J. 420=1940 All. 373 (F.B.). 

Sec. 5. — The words ^^any such pension or 
grant’' clearly indicate any pension or 
grant of money or land revenue referred 

to in the preceding section. The section 

clearly authorises the Collector, etc., to en- 
tertain a claim with reference to the grant 
of land revenue conferred by the former 
Government. The Local Government has 
authority to call for evidence in support 
of the grant and may either recognise the 
grant or refuse to do so. The proceeding 
before the officers referred to in this ^ sec- 
tion is more administrative than judiciaL 
1929 A.L.J. 724=1929 A. 781. 

Secs. 5 and 6. — Sees. 5 and 6 bar a suit 
for a declaration against Government that 
the plaintiff is entitled to muafi rights in a 
certain mahal. 57 I.C. 156=12 UW. 311 
(P.G.)=1919 P.C. 127: See also 1937 
Pesh. 65. On these sections, see also 20 
I.C. 508=7 S.L.E. 5; 30 M. 266=17 M.LX 
139; 18 M. 287=5 M.TmJ. 168; 1 Bom. 75. 
A person who wants a declaration that he 
is entitled to a share in a pension must 
apply to the Collector or Deputy Commis- 
sioner or other authorised officer under sec. 
5 of ihe Pensions Act and he^ cannot go 
to a Civil Court unless he obtains *1 certi- 
ficate under sec. 6 of the Act. 121 I.C. 
417=1930 L. 795. 

Sec. 6. — [S^e also notes under secs. 3, 4 
and 5.] A Civil Court cannot take cogni- 
zance of a claim relating to a jaghir ex- 
cept upon a certificate of Collector or other 
offi^’er. 1926 L. 333. Production of the 
Coll^'ctor's certificate subsequent to^ the in- 
stitution of the suit is not a sufficient com- 
pliance with the section. 1928 L. 713 (2). 
Sec. 6 does not apply to a suit for a dee- 
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[S. 6 

of any such claim upon receiving a certificate from 
Civil Courts empowered to Collector, Deputy Commissioner or other Officer 

cSms ° authorized^ in that behalf that the case may be so 

tried, but shall not make any order or decree in any 
suit whatever by which the liability of Government to pay any such pension or 
grant as aforesaid is affected directly or indirectly. 


LEG. BEE. 

1 For instances of notifications authoriz- 
ing officers under the powers conferred by 
this section and prescribing rules, in Bom- 
bay, see Bom. B. & O. 


laration that funeral expenses cannot be 
claimed to be paid out of income of a 
jaghir. 1922 L. 365. A suit to establish 
a right to collect Government revenue from 
the villages granted as endowment to a 
religious office is not maintainable in the 
absence of a certificate under sec. 6. 28 

I.C. 934. If an application for grant of 
a certificate under sec. 6 is rejected by 
the Collector, the proper procedure is to 
apply to the Commissioner for reversal of 
the Collector's order. But as the rules pres- 
cribe that a certificate can only be granted 
by the Financial Commissioner, it is not 
unreasonable to make an application direct 
to his Court. 20 Lah.L.T. 94. If a party 
to a dispute under the Pensions Act wishes 
the exceptional procedure of see. 6 to be 
followed, he must apply for the grant of 
a certificate under that section before and 
not after the matter has been the subject 
of final adjudication by the highest reve- 
nue authorities under sec. 5 of the Art. 
In such cases, the jurisdiction of the Civil 
Courts is entirely barred by see. 4 of the 
Act, and the regular procedure for adjudica 
tion of disputes is that prescribed by see. 
5. The revival of the jurisdiction of the 
•Civil Courts provided by sec. 6 on a cer- 
tificate from the revenue authorities is clear- 
ly intended to he an exceptional alterna- 
tive to the adjudication prescribed in sec. 
5, and after the parties have fought cut 
their respective claims in the revenue forum 
up to the highest revenue authority it 
would not be correct to permit the "whole 
matter to be reopened in the alternative 
forum of Civil Courts. 20 Lah.L.T. 99. 
See also 20 Lah.L.T. 94. A voluntary 
grant was made by Government to a shrine 
for its maintenance but the grant was re- 
sumable by Government at its pleasure. A 
suit was brought for a declaration by a 
certain person of his right to the office of 
sajjadanashin of such shrine. Beld, that 
the claim in the suit not being one for a 
pension or grant, no certificate was neces- 
sary as required by sec. 6, Pensions Act. 
1937 Pesh. 65. Saranjam inam—Suit to 
recover — Certificate of Collector — Failure to 
produce certificate — Appeal — ^Remand. 39 
B. 352=28 I.C. 485. A suit relating to a 
share in an inam consisting of two-thirds 
•of revenue ^ is not cognizable without Col- 
lector’s certificate. Where the plaintiff has 
not obtained the certificate, the hearing may 
be adjourned to enable him to produce it. 


27 I.C. 927 (2) =17 Bom.L.R. 15H. See 
also 39 B. 352=28 I.C. 485; 1937 O.W.N. 
1131=1937 Oudh 484. (Production of cer- 
tificate subsequent to institution of suit 
even at the appellate stage will be suffici- 
ent under the section). Certificate under 
see. 6 is not a part of the cause of action. 
19 Luck. 515=1944 A.W.B. (C.C) 11= 

1944 O.W.K 37=1944 Oudh 139. A pen- 
sion is ordinarily not attachable for sale in 
execution. 44 A. 697=1922 A. 429. A suit 
for a declaration that the plaintiff is en- 
titled to get his name entered in place of 

the last manager of a Durga which is in 

receipt of a cash allowance from the Gov- 
ernment is not maintainable for two reasons: 
(1) the right of entering the names rests 

exclusively with the Collector, and none 
else; (2) the declaration entails a corre- 
sponding liability on the Government to 
pay and a suit to enforce it is barred by 
sec. 6. 55 Bom. 119=32 Bom.L.R. 1420 

=1931 Bom. 144. A suit for a declaration 
of the plaintiff’s rights to a share of the 
toda gvras haq paid to the defendants by 
the Government is maintainable where the 
plaintiff has got a certificate from ihe Col- 
lector authorizing the suit in spite of sec. 
6 of the Pensions Act. The decree declar- 
ing that the plaintiff is entitled to a cer- 
tain share in the cash allowance is one uhich 
does not affect the liability of the Govern- 
ment to pay; it only affects the plaintiff’s 

right to share in the amount if and vthen 

Government pays it. 33 Bom.L.B. 783= 
1931 B. 473. In 1883 the predecessors-in- 
interest of the plaintiff had obtained a 
certificate from the Collector for institut- 
ing a suit against the defendant’s predeces- 
sors and had got a decree. In 1931 the 
plaintiff instituted a suit against the defen- 
dant without a fresh certificate. Held, that 
the original certificate ceased to have any 

effect after the decision of that suit and 
that a fresh certificate was necessary for 
the institution of the second suit. 14 L. 

48=1933 L. 336. Where it is found that 
the act of the Government in substituting a 
fixed annual sum in the place of a percent- 
age of Government assessment granted to 
plaintiff’s ancestor is ultra vvres and invalid, 
the plaintiff cannot, in view of sec. 6 of 
the Act, be entitled to an order for payment; 
he is only entitled to a declaration of his 
rights. 61 LA. 190=58 B. 306=1934 P.O. 
108=66 M.L,J. 614 (P.C.). Sse also 17 

Lah-L.T. 17. 

BISMISS-VL op OPPICfEE WHO WA>? ON IN- 
VALID PENSION — Suit for peclaration op 
WRONGFUL DISMISSAL AND FOR DAMAGES. — A 
Police Sub-Inspector was first discharged on 
an invalid pension but was afterwards dis- 
missed, with the consequence of hi? pension 
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Pensions for lands held 
under grants in perpetuity. 


7. Nothing in sections 4 and 6 applies to — 


(1) any inam^ of the class referred to in section i of Madras Act No. IV 
of 1862 ; 

(2) pensions heretofore granted by Government in the territories respectively 
subject to the Lieutenant Governor of Bengal and the North-Western Provinces 
either wholly or in part as an indemnity for loss sustained by the resumption by a 
Native Government of lands held under sanads purporting to confer a right in per- 
petuity. Such pensions shall not be liable to resumption on the death of the recipient, 
but every such pension shall be capable of alienation and descent, and may be sued 
for and recovered in the same manner as any other property. 

IIL Mode of Payment. 

8. All pensions cr grants by Government of money or land-revenue shall 

Payments to be made b Collector or the Deputy Commissioner 

Colle^ror other authorisS authorized officer, subject to such rules as 

officer. may, from time to time, be prescribed by the Chief 

controlling Revenue-authority. 

9. Nothing in sections 4 and 8 shall affect the right of a grantee of land- 

r • u r revenue, whose claim to such grant is admitted by 

nf S^^antees Government, to recover such revenue from the persons 

liable to pay the same under any law lor the time being 
in force for the recovery of the rent of land. 

10. The ^[appropriate Government] may with the consent of the holder, 

Commutation of pensions. whole or' any part of his pension or pant 

of money or land-revenue to be commuted for a lump 
sum on such terms as may seem fit. 

IV. Miscellaneous. 

II. No pension granted or continued by Govern- 
Exemption of pension from ment on political considerations, or on account of past 
attachment. services or present infirmities or as a compassionate 

allowance, 


LEG. EEE. 

\i.e., ^‘Inams of the classes described in 
cl. (1), sec. 2 (m), Regulation IV of 1831, 
which have been, or shall be, enfranchised 
by the Inam Commissioner and converted 
into freeholds in perpetuity^’. The classes 
so described are "hereditary or personal 
grants of money or of land revenue, how- 
ever denominated, conferred by the autho- 
rity of the Governor in Council [or which, 
having been made by any Native Govern- 
ment, have been confirmed or continued by 
the British Government — ^Aet XXXI of 
1836] in consideration of services rendered 
to the State, or in lieu of resumed oflices or 
privileges, or of Zemindaries or Palaiyams, 
forfeited or held under attachment of man- 
agement by the officers of Government, or 
as a yaumia or charitable allowance, or as 
a pension. 

^Substituted by A.O., 1937. 


being withdrawn for misconduct prior to dis- 
charge. He sued the Secretary of State for 
a declaration that he was not liable to re- 
moval after his retirement and for damages. 
Seld, the dismissal coidd not be considered 
from the point of view of its having been a 
breach of contract with reference to see. 96-B 
(i) of the Government of India Act. The 


dismissal had lather to be viewed as part of 
the order by which he had been 
deprived of his pension. The damages 
prayed for, for the breach of con- 
tract set up, could only be for the loss of 
pension and the Sub-Inspector was debarred 
by the Pensions Act from bringing any 
suit that might affect his right to the pension. 
57 M. 857=67 M.E.jr. 123 = 1934 M. 516. 

Sec. 7. — Cash allowance substituted for 
mzmfi grant of land by Mughal Emperor is 
not pension and is alienable property. 95 
I.C. 208=24 A.L.J. 630=1926 A. 521. 

Sec. 8. — Sec. 8 has been amended in its 
application to U.P. by U.P, Act XU of 1922 
See 22 A. 580=8 A.L.J. 692; 11 Bom.LR. 
1369=34 B. 154. 

8ec. 9.— See 10 A. 396; 1 B. 75; 6 Bom.L. 
B. 423. 

Sec. 11 . — See too sec. 60, Cl, Cl. (g) of the 
Code of Civil Procedure, 1908 (Act V of 
1908). Sec. 11 is unqualified and must be 
strictly construed in favour of the pensioner. 
On the insolvency of a pensioner, therefore, 
the pension drawn by him for past services 
is not property which is available for distri- 
bution among his creditors under sec. 28 (5) 
of the Provincial Insolvency Act; and the 
Insolvency Court has no power to pass an 
order directing the insolvent to pay to the 
Official Eeeeiver any part of his * pension, 
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and no money due or to become due on account of any such pension or 
allowance, 

shall be liable to seizure, attachment or sequestration by process of any 
Court in British India, at the instance of a creditor, for any demand against the 
pensioner, or in satisfaction of a decree or order of any such Court. 

^ [This section applies in British India also to pensions granted or continued, 
after the separation of Burma from India, by the Government of Burma.] 

12 . All assignments, agreements, orders, sales and securities of every kind 
made by the person entitled to any pension, pay or 
Assignments, etc., in antici- allowance mentioned in section 1 1 , in respect of any 
pation of pension to be void. money not payable at or before the making thereof, on 

account of any such pension, pay or ^ allowance, or 
for giving or assigning any future interest therein, are null and void. 


LEG. BEF. 
1 Inserted by A.O., 1937. 


164 I.C. 747=40 O.W.N. 142. The intention 
behind the provisions of sec. 11 is applica- 
ble equally to the commuted portion as well 
as to the uncommuted portion of the pension, 
and the language of sec. 11 does not exclude 
from its protection the money that is due 
under a commutation order commuting a 
part of the pension. The commuted portion 
would be ^^money due or to become due on 
account of pension,” and therefore the com- 
muted portion of the pension due to a re- 
tired Government servant is not liable to 
attachment at the instance of his creditors 
in view of sec. 11. I.L.B. 1941 M. 393=52 
L.W. 719=1941 Mad. 207=(1940) 2 M.L.J. 
782. The term 'pension' as used in the Pen- 
sions Act implies 'periodical payments of 
money to the pensioner.' A jaghir cannot be 
held to be pension within the meaning of 
the Pensions Act. (1931 P.O. 160, Bel. on.) 
I.L.B. (1941) Lah. 564=1940 Lah. 402. For 
the purposes of see. 11, a ^ant of land re- 
venue is not a pension and is, therefore, lia- 
ble, to be attached in execution of a decree. 
54 I.C. 331=11 L.W. 398. An assignment 
of revenue for services rendered was held 
to amount to a pension within the meaning 
of sec. 11 and therefore not transferable 
under sec. 12 of the Act. 1930 A. 681=52 
A. 868. In the case of grant of land re- 
venue in a jaghir the property is not exempt 
from attachment either under see. 11 of the 
Pensions Act or under see. 60, C. P. Code. 
137 I.C. 799=1932 M. 417. Where a sanad 
under which a grant of a right to receive 
land revenue was made showed that it was 
made in recognition of the prayers which 
were made day and night by the grantee and 
which brought about prosperity in all res- 
pects it was held that the grant was on ac- 
count of the past services rendered by the 
grantee and it therefore clearly came under 
sec. 11 of the Pensions Act and was hence 
not liable to attachment and sale in execu- 
tion of any decree against the heirs of the 
grantee. 1942 A.L.W. 449. A pension may 
take the form of an assignment of land re- 
venue such as a jaghir. Whether or not par- 
ticular assignment of land revenue is a pen- 
sion depends upon the circumstances of the 


particular case. 1930 L. 904. See also I.L, 
B. (1941) Lah. 564=1940 Lah. 492. Held, 
that a pattidari jaghir in the Ambala Dis- 
trict cannot be regarded as a pension within 
the meaning of sec. 11 and the jaghir in- 
come is liable to be attached by the decree- 
holder. History of such jaghirs traced. 31 
P.L.B. 538=1930 L. 816. Endowment by 
Mughal Emperor — Subsequent management by 
the British — Allowance to deseendents not 
assignable. 44 A. 354=20 A.L.J. 172=1922 
A. 22.. Cash allowance substituted for mmf 
grant of land made by the Mughal-Emporor 
is not "pension,” and is alienable properly. 
See 95 I.C. 208=24 A.L.J. 630=1926 A. 521. 
A political treaty pension cannot be attached 
in execution of decree. 62 1.0. 273. A 
malilcana is in the nature of pension and so 
cannot he attached in execution. 8 A.L.J. 
1326=13 I.C. 194 (1). A jaghir granted on 
political considerations is exempt from 
attachment whether or not it was granted 
for services rendered to the British Govern- 
ment. 61 I.C. 895 (L.). See also 1940 Lah. 
492. Sec. 11 is wide enough to include cases 
where the property is to be sold in execu- 
tion of a mortgage decree and cannot be 
limited to cases of simple money decrees. It 
draws no distinction between a case where 
the property is directed to be sold by a de- 
cree or is directed to be sold in pursuance 
of an attachment made by the order of a 
Court. 1935 A. 678. Muafi rights cannot 
be regarded as a "Pension” for the purposes 
of secs. 11 and 12. 1936 A.L.J, 161=1936 

A. 298. An assignment of land revenue is 
not a 'pension' within the meaning of secs. 
11 and 12. 1936 A.L.J. 1281=1936 All. 

666 . 

Secs. 11 anp 12. — ^There is nothing in the 
Act to exclude allowances granted by the 
British Government to political prisoners 
from its operation in cases where the British 
Government by some arrangement with a 
foreign Sta^e collects the allowance which it 
fixes from the foreign State. Where a 
Native Chief assigned his political pensio'P 
to his debtor, held, that the transfer is void 
under secs. 11 and 12 of the Act. 50 M. 
711=1927 M. 604=52 M.L.J. 622. 

Sec. 12. — ^Aet has not a retrospective ef- 
fect and no abenations made before the Pen- 
sions Act came into force are invalid undei 
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13* Whoever proves to the satisfaction of the ^[appropriate Goveriinient] 
Rewards to informers. pension is fraudulently or unduly received by 

the person enjoying the benefit thereof shall Le entitled 
to a reward equivalent to the amount of such pension for the period of six months. 

14. 2|*in each Province], the Chief Controlling Revenue authority may, with 

Power to make rules. consent of the ^[apprcpiiate Goveruneni], frcm 

time to time make rules ^ consistent with this Act 
respecting all or any of the following matters : — 

(i) the place and times at which, and the person to whom, any pension 
shall be paid ; 

(*2) inquiries into the identity of claimants ; 

(3) records to be kept on the subject of pensions ; 

(4) transmission of such records ; 

(5) correction of such records ; 

(6) delivery of certificates to pensioners ; 

(7) registers of such certificates ; 

(8) reference to the Civil Court, under section G, of persons claiming a right 
of succession to, or participation in, pensions or grants of money or land-revenue 
payable by Government ; 


LEG. REF, 

1 Substituted by A.O., 1937. 

2 Inserted by A.O., 1937. 

8 For notifications making rules under the 
powers conferred by this section in Bombay 
— See B, R. & O.; Madras — See M. R. & 0.; 
United Provinces of Agra and Oudh — See 
North-Western Provinces and Oudh List of 
Local Rules and Orders, Ed., 1894, p. 43; 
Central Provinces — See C. P. R. & 0. 


sec. 12. 26 I.C. 743 (2). See also 6 A. 630; 
19 Luck. 515=1944 O.W.N. 37=1944 Oudh 
139; 7 A. 886; 2 M.L.T. 33=30 M. 153; 12 
P.L.R. (1900) 357=35 P.R. 1900. Each 
case of assignment of land revenue must be 
considered in terms of the oiginal grant and 
of subsequent confirmations. Where the ori- 
ginal grant was to a certain person and nis 
heirs in prepetuity and there is nothing in 
this grant which indicates that the grant was 
not transferable, the grant is transferable 
and is not barred by see. 12. 164 LC. 1066 

=1936 A. 666. The plaintiff’s predecessor 
sued the defendant's predecessor for a declara- 
tion of his right to a share of a political 
pension. Permission was obtained by him 
under sec. 6. The suit ended in a compro- 
mise decree. Under the compromise it was 
agreed that the plaintiff’s predecessor and 
his representatives were entitled to get a 
monthly allowance generation after genera- 
tion from the defendant’s predecessor and his 
representatives, in lieu of the plaintiff’s pre- 
decessor abandoning his claim not only to 
his alleged share in the political pension but 
also to his share in the property inherited 
by the defendant’s predecessor. In a suit 
by the plaintiffs against the defendants for 
arrears of the monthly allowance held, by 
Rennet, J., that the particular part of the 
compromise by which the plaintiff’s prede- 
cessor relinquished all his right to the pen- 
sion would be null and void in view of the 
provisions of sec. 12 of the Pensions Act, 
but that the compromise would be valid and 


binding on the defendants to the extent of 
the property in their hands. Meld, by Sulai- 
man, C.J., that the compromise decree was 
not hit by the profisions of sec. 12 at all, 
as an abandonment of the claim to have the 
question of right to the pension tried by tho 
Court would not in itself amount to an 
assignment of any share in the political pen- 
sion, but merely the withdrawal of the suit 
in lieu of the consideration offered, and that 
the offer made by the plaintiff’s predecessor 
to abandon his claim to the property as well 
as to the pension to which he might have 
been entitled was not unlawful or invalid, 
and that the compromise decree was binding 
on the defendants to the extent of the pro- 
perty devolved on them. 1935 A:L.J. 910= 
1935 A. 862. [See also eases under see. 11.] 

A deposit of pension papers with a credi- 
tor by way of security for a loan is one of 
the class of transactions which sec. 12 of the 
Act was enacted to prevent. I.L.R. (1939) 

2 Cal. 434=43 C.W.N. 1194=1940 Cal. 192, 
Sec. 14. — See. 14 has been amended in its 
application to U. P. by U. P. Act Nil of 
1922. The Board of Revenue is not compe- 
tent to revoke or cancel a certificate issued 
by a Collector under the Pensions Act. 18 
LC. 353=25 M.L.J. 155. The rules issued 
by the Government and printed at page 125 
of the Board’s Standing Orders cannot be 
deemed to be framed under sec. 14, and are 
ultra vires, 25 M.L.J. 155. The words 
^l)ranch’ and ^family* used in R. 34 of the 
rules framed under sec. 14 of the Act, 
which governs the appointment of DastaMs, 
cannot have a different meaning from that 
given to them in Poviso (1) to R. 33. B. 34 
(1) only permits the daughters of a Bastaki 
to be appointed in succession to him on the 
failure of (a) male members in the branch 
of the family to which the first Bastaki be- 
longed, (b) the widow or mother of last male 
Bastaki in certain circumstances, or (c) a 
male member descended from divided bro- 
thers or collaterals of the first Bastaki. 1941 
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and generally for the guidance of officers under this Act. 

All such rules shall be published in the [* *] Official Gazette, and shall 

thereupon have the force of law. 

SCHEDULE— [J^epealed by Act I of 1938 ]. 


THE PETROLEUM ACT (XXX OF 1934). ^ 

[Bep. in part by Act I of 1938 ; Am. by Act XXV of 1940 and Act III of 
1941.] 


CONTENTS. 
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ment. 
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4. Rules for the import, transport, and 
storage of petroleum . 

5. Production, refining and blending of 
petroleum. 

6 . Receptacles of dangerous petroleum 
to show a warning. 

7. No licence needed for small stocks of 
non-dangerous petroleum not in hulk. 

8. No licence needed for small quantities 
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[ 6 ^^ September, 1934. 

An Act to consolidate and amend the law relating to the import, transport, 
storage, production, refining and blending of petroleum and other inflam- 
mable substances. 


Whereas it is expedient to consolidate and amend the law relating to the 
import, transport, storage, production, refining and blending of petroleum and 
other inflammable substances ; It is hereby enacted as follows : — 


LEG. REP. 

1 The ^Indian Petroleum Act, 1899, which 
was in force in Berar was repealed and this 
Act of 1934, and also the rules and regula- 
tions made under this Act, 1934, have been 
extended to and declared to he in force in 
Berar, hy Act XXIII of 1937. 


N.L,J. 154. See also 1940 KL.!*. 78=1940 
Nag. 129=I.L.R. (1940) Nag. 244. There 
is nothing in the correspondence leading to 


the present rules or in the rules themselves 
to justify the contention that where, origi- 
nally separate P. P. Os. were issued to 
branches of a watan family under R. 33 (ii), 
each branch constitutes a separate family for 
the purposes of R. 34. Under the rules, a 
person claiming in the female line cannot be 
preferred to one descended from a colla- 
teral of the first DastaM although that colla 
teral held a separate P. P. O. 1943 NX.J. 
561. 
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The Petroleum Act (XXX of 1934). 


Preliminary. 

Short title, extent and 1. (1) This Act may be called The Petroleum 

commencement. AcT, 1984. 

^(2) It extends to the whole of British India, including* British Baluchis- 
tan and the Sonthal Parganas. 

(3) It shall come into force on such date as the Central Government may, 
by notification in the Official Gazette, appoint. 

Definitions unless there is anything repug- 

nant in the subject or context, — 

(a) ^ ^petroleum” means any liquid hydrocarbon or mixture of hydrocar- 
bonus, and any inflammable mixture (liquid, viscous or solid) containing any 
liquid hydrocarbon; 

(b) ^‘dangerous petroleum’’ means petroleum having its flashing-point 
below seventy-six degrees Fahrenheit ; 

(c) flashing-point” of any petroleum means the lowest temperature at 
whifih it yields a vapour which will give a momentary flash when ignited, deter- 
mined in accordance with the provisions of Chapter II and the rules made 
thereunder ; 

(d) ^‘to transport” petroleum means to move petroleum from one place to 
another in British India, and includes moving from one place to another in 
British India by sea or acrdss territorj’' in India which is not part of British 
India ; 

(e) ^Ho import’' petroleum means to bring it into British India by land, 
sea or air, otherwise than during the course of transport ; 

(/) ‘Ho store” petroleum means to keep it in any one place, but does not 
include any detention happening during the ordinary course of transport; 

(g) ‘‘motor conveyance” means any vehicle, vessel or air-craft for the 
conveyance of human beings, animals or goods, by land, water or air, in which 
petroleum is used to generate the motive power; 

(h) “prescribed” means prescribed by rules made under this Act. 

CHAPTER I. 

Control over Petroleum. 

3. (1) No one shall import, transport or store 

Import, transport and petroleum save in aeeordaiiee with the rules made 

storage of petroleum. ^ 

(2) Save in accordance with the conditions of any licence for the pur- 
pose which he may be required to obtain by rules made under section 4, no one 
shall import any dangerous petroleum, and no one shall transport or store any 
petroleum. 

Rules for the import, 4. The Central Government may make 

transport and storage of rules 

petroleum. 

(а) prescribing places where petroleum may be imported and prohibiting 
its import elsewhere; 

(б) regulating the import of petroleum; 

(c) prescribing the periods within which licences for the import of dan- 
gerous petroleum shall be applied for, and providing for the disposal, by confis- 
cation or otherwise, of any dangerous petroleum in respect of which a licence 
has not been applied for within the prescribed period or has been refused and 
which has not been exported ; 

(d) regulating the transport of petroleum; 


LEG*. BEE. 

iThe "Indian Petroleum Act, 1899, which 
•was in force in Berar was repealed and this 
Act of 1934, and also the rules and regula- 


tions made under this Act, 1934, have been 
extended to and declared to be in force m 
Berar, by Act XXIII of 1937. 
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(e) specifying the nature and condition of all receptacles and pipe-lines 
in which petroleum may be transported; 

(/) regulating the places at which and prescribing the conditions subject 
to which petroleum may be stored ; 

( 9 ) specifying the nature, situation and condition of aU receptacles in 
which petroleum may be stored ; 

(h) prescribing the form and conditions of licences for the import of 
dangerous petroleum, and for the transport or storage of any petroleum, the 
manner in which applications for ^ch licences shall be made, the authorities 
which may grant such licences and the fees which may be charged for such 
licences ; 

(i) determining in any class of cases whether a licence for the transport 
of petroleum shall be obtained by the consignor, consignee or carrier; 

(j) providing for the granting of combined licences for the import, trans- 
port and storage of petroleum, or for any two of such purposes ; 

(Jc) prescribing the proportion in which any specified poisonous substance 
may be added to petroleum, and prohibiting the import, transport or storage of 
petroleum in which the proportion of any specified poisonous substance exceeds 
the prescribed proportion; and 

(?) generally, providing for any matter which in its opinion is expedient 
for proper control over the import, transport and storage of petroleum. 

5. (1) No one shall produce, refine or blend 

Production, refi^g and petroleum save in accordanec with the rules made 
blentog of petroleum. Sub-section (2). 

(2) The Central Government may make rules — 

(a) prescribing the conditions subject to which petroleum may be pro- 
duced, refined or blended ; and 

(J) regulating the removal of petroleum from places where it is produc- 
ed, refined or blended and preventing the storage therein and removal there- 
from, except as dangerous petroleum, of any petrolum which has not satisfied 
the prescribed tests . 

(3) [Omitted hy the Government of India {Adaptation of Indian Laws) 
Order, 1937.] 

6. AU receptacles containing dangerous petroleum shaU have a stamped, 

embossed, painted or printed warning, either on the 
Eeceptacles of dangerous receptacle itself, or, where that is impracticable, dis- 
petroleum to show a warn- j^ear the receptacle, exhibiting in conspicuous 

characters the words “Petrol’’ or “Motor Spirit,” or 
an equivalent warning of the dangerous nature of the petroleum : 

Provided that this section shaU not apply to — 

{a) any securely stoppered glass, stoneware or metal receptacle of less 
than two gallons capacity containing dangerous petroleum which is not for sale, 
or 

(b) a tank incorporated in a motor conveyance, or attached to an inter- 
nal combustion engine, and containing petroleum intended to be used to gene- 
rate motive power for the motor conveyance or engine, or 

(c) a pipe line for the transport of petroleum, or 

(d) any tank which is wholly underground, or 

(e) any class of receptacles which the Central Government may, by noti- 
fication in the Official Gazette, exempt from the operation of this section. 

7. Notwithstanding anything contained in this Chapter, a person need not 

^ . obtain a licence for the transport or storage of non- 

small stockrof“^?LgS petroleum if the total quantity m his po^ 

■oas petroleim not in bnlk . session at any one place does not exceed five hundred 

gallons and none of it is contained in a receptacle 
exceeding two hundred gallons in capadty. 
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8 . ( 1 ) Notwithstanding anything contained in this Chapter, a person need 

» lieeace needed for obtam a licence for the import tr^sport, or 


sm^l qu^titiesT/^danger- r^o^^age of dangerous petroleum not intended'for 'sale 
ous yet oleum. quantity in his possession does not exceed 

six gallons. 

(2) Dangerous petroleum possessed without a licence under this section 
shall be kept in securely stoppered receptacles of glass, stoneware or metal wdiich 
shall not in the case of receptacles of glass or stoneware exceed one quart in 
capacity or in the case of receptacles of metal hve gallons hi capacity. 

9. (1) The owner of a motor conveyance, who complies with the require- 

ments of the law for the time being in force relating 
Exemptions for motor registration and licensing of such conveyance 

.enhances aud staUozxary ^nd its driver of pilot and the owner of any stationary 

internal combustion engine, shall not be required 


Exemptions for motor 
<'onveyanees and stationary 
engines . 


to obtain a licence — 

(or) for the import, transport or storage of any petroleum contained in 
any fuel tank incorporated in the conveyance or attached to the internal combus- 
tion engine, or 

( 1 ) ) for the transport or storage of dangerous petroleum, not exceeding 
twenty gallons in quantity in addition to any quantity possessed under clause 
(a), provided the petroleum is intended to he used to generate motive power for 
the motor conveyance or engine, 

[Provided further that the total quantity of dangerous petroleum which 
may be stored without a licence under clause (&) shall not exceed twenty gallons, 
notwithstanding that such owner may possess other motor conveyances or en- 
gines.]^ 

(2) The dangerous petroleum transported or stored without a licence 
under clause ( 6 ) [of Sub-Section (1)]^ shall be kept as provided in sub-section 
( 2 ) of section 8 , and, if it exceeds six gallons in quantity, shall be stored in an 
isolated place which does not communicate with any room where any person re- 
sides or works or in any room where persons assemble . 

10. Notwithstanding anything' contained in this Chapter, a railway admi- 

nistration, as defined in section 3 of the Indian Eail- 
No lieenee needed by rail- 1890, need not obtain any licence for the 

way administration acting transport of any petrolenm in its possession 

as carrier. capacity as carrier. 

11. Nothing in this Chapter shaU apply to any petroleum which has its 

flashiiiff-point not below two hundred degrees Pahren- 

Exemption of heavy oils. 

12 The Central Government may, by notification in the Official Gazette, 

exempt any petroleum specified in the notifi- 
General power of exemp- ^11 or any of the provisions of this 

Chapter. 

13 fl) The Central Government may authorise any officer by name or by 

^ virtue of office to enter any place where petroleum is 

Inspection of places. being imported, stored, produced, refined or blended, 
or is under transport, and inspect all receptacles, plant and appliances used in 
connection with petroleum in order to ascertain if they are in accordance with 
the provisions of this Chapter and the rules made thereimder. 

(2) The .Central Government may make rules regulating the procedure 
of officers author ised under this section. 

' ' ““ — UEG-. BET. 

1 Inserted by Act XjlV of 1940 • 


C.C.M.— 519 
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CHAPTEE 11. 

The Testing oe Petroleum. 


14. (1) Tlie Central Government may, by notification in the Official 

Inspectiou aad samplmg authorise any officer by name or by wtue 

of petroleum. enter any place where petroleum is being 

imported, transported, stored, produced, refined or 
blended and to inspect and take samples for testing of any petroleum found 
therein. 


(2) The Central Government may make rules — 

(а) regulating the taking of samples of petroleum for testing, 

(б) determining the eases in which payment shall be made for the value 
of sample taken, and the mode of payment, and 

(c) generally, regulating the procedure of officers exercising powers 
under this section. 


15. (1) A standard apparatus for determining the flasbing-point of petro- 

ci^ 1 leum shall be deposited with an officer to be appointed 

standaid Test Apparatus. Government, by notifi- 

cation in the Official Gazette . 


(2) Such apparatus shall be engraved with the words ‘^Standard Test 
Apparatus,’’ and shall be verified and corrected from time to time and replaced 
when necessary, in accordance with rules made under section 21 . 

(3) The Standard Test Apparatus shall, on payment of the prescribed 
fee, be open to inspection at all reasonable times by any person wishing to 
inspect it. 


16. (1) The officer appointed under section 15 shall, on payment of the 

Certification of other test prescribed fee, if any, compare with the Standard 
apparatus. Test Apparatus any apparatus for determining the 

flashing-point of petroleum which may be submitted 

to him for this purpose. 


(2) If any apparatus is found by Mm to agree with the Standard Test 
Apparatus within prescribed limits, the officer shall engrave such apparatus with 
a spt^eial number and with the date of the comparison, and shall give a certificate 
in respect of it in the prescribed form, certifying that on the said date the 
apparatus was compared with the Standard Test Apparatus and was found to 
agree with it within the prescribed limits, and specifying any corrections to be 
made in the results of tests carried out with the apparatus. 


(3) A certificate granted under this section shall be valid for such period 
as may be prescribed. 

(4) A certificate granted under this section shall, during the period for 
which it is valid, be proof, until the contrary is proved, of any matter stated 
therein, 

(5) The officer shall keep a register in the prescribed form of all certifi- 
cates granted by him under this section. 

17. The Central Government may authorize any officer by name or by 
- « virtue of office to test petroleum of which samples 

es mg o cers. }yeen taken under this Act, or which may have 

been submitted to him for test by any person, and to grant certificates of the 
results of such tests. 


Sec. 15. — Where the servant in breach of licence to transport petrol, the master iff 
the conditions of the licence of his master, liable for the action of his servant. 195r 
delivered, petrol to another noh' having a 138. 
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18. AE tests of petroleum made under this Act shall he made with a test 
rn f apparatus in respect of which there is a valid certifi- 

anner 0 es . under section 16, shall have due regard to any 

correction specified in that certificate, and shall be carried out in accordance with 
rules made under section 21. 


19. ’ (1) The testing ofScer after testing samples of petroleum shall make 

^ ^ ^ X i.- out a certificate in the prescribed form, stating 

Certificate of testing. -u 1. 1 t 

^ whether the petroleum is dangerous or non-danger- 

ous, and, if the petroleum is non-dangerous, the fiashing-point of the petroleum. 

(2) The testing officer shall furnish the person concerned, at his request, 
witli a certified copy of the certificate, on payment of the prescribed fee, and 
such certified copy may be produced in any Court in proof of the contents of the 
original certificate . 

(3) A certificate given under this section shall be admitted as evidence in 
any proceedings which may be taken under this Act in respect of the petroleum 
from which the samples were taken, and shall, until the contrary is proved, be 
eonelusive proof that the petroleum is dangerous or non-dangerous, as the case 
may be, and, if the petroleum is non-dangerous, of its flashing-point. 

20. (1) The owner of any petroleum, or his agent, who is dissatisfied with 

^ . . . the result of the test of the petroleum may, within 

ig 0 require re- s . from the date on which he received inti- 

mation of the result of the test, apply to the officer empowered under section 14 
to have fresh samples of the petroleum taken and tested. 

(2) On such application and on payment of the prescribed fee, fresh 
samples of the petroleum shall be taken in the presence of such owner or agent 
or person deputed by him, and shall be tested in the presence of such owner or 
agent or person deputed by him. 

(3) If, on such re-test, it appears that the original test was erroneous, the 
testing officer shall cancel the original certificate granted under section 19, shall 
make out a fresh certificate, and shall furnish the owner of fhe petroleum or his 
agent, with a certified copy thereof, free of charge. 

Power to make rules re- 21. The Central Government may make rules — 
garding tests. 


(a) for the specification, verification, correction and replacement of the 
Standard Test Apparatus ; 

(b) prescribing fees for the inspection of the Standard Test Apparatus; 

(c) regulating the procedure in comparing a test apparatus with the 
Standard Test Apparatus; 

(d) prescribing the form of certificate to be given in respect of a test 
apparatus so compared, and the period for which such certificates shall he valid ; 

(e) prescribing the form of the register of such certificates; 

\f) prescribing fees for comparing a test apparatus with the Standard 
Test Apparatus ; 

(g) regulating the procedure of testing officers in carrying out tests of 
petroleum, providing for the averaging of results where sever^ samples of the 
same petroleum are tested, and prescribing the variations from standard tempe- 
ratures which may he allowed ; 

(h) prescribing the form of certificates of tests of petroleum and the fees 
which may be charged therefor ; 

(t) providing, where the results of the testing of samples raise a doubt 
as to the uniformity of the quality of the petroleum in any lot under test, for the 
diAusJon of the lot into sub-lots, and for the selection and testing of samples of 
each sub-lot and for the averaging of results in accordance with the results of 
tests of those samples; 
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(i) prescribing fees for re-tests under section 20 and providing for their 
refund where the original test was erroneous ; and 

(Jc) generally, regulating the procedure of all officers performing duties 
connected with the testing of petroleum, and providing for any matter incidental 
to saeh testing. 

22. The Central Government may also make rules providing specially for 
the testing of any form of petroleum which is viscous 
Special rules for testing 91* solid or contains sediment or thickening ingre- 
viseous or solid forms of ^jg^^Lts, and such rules may modify or supplement any 
pe 10 eum. profusions of this Chapter or of the rules made 

und^r section 21 in order to adapt them to the special needs of such tests, 

CHAPTER III. 

Penalties and Procedure. 

General penalty fnr of ► 23. (1) Whoever — 

fences under tMs Act. 

(a) in contravention of any of the provisions of Chapter I or of any of 
the rules made thereunder, imports, transports, stores, produces, refines or 
blends any petroleum, or 

(J) contravenes any rules made under section 4 or section 5, or 

^[(c) being the holder of a licence issued under section 4 or a person for 
the time being placed by the holder of such licence in control or in charge of any 
place where petroleum is being imported or stored, or is under transport, con- 
travenes any condition of such licence or suffers any condition of such licence to 
he contravened, or] 

(d) being for the time being in control or in charge of any place where 
petroleum is being imported, stored, produced, refined or blended or is under 
transport, refuses or neglects to show to any officer authorized under section 13 
jany receptacle, plant or appliance used in such place in connexion with petro- 
leum, or in any way obstructs or fails to render reasonable assistance to such 
officer during an inspection, or 

(e) being for the time being in control or in charge of any place where 
petroleum is being imported, transported, stored, produced, refined or blended, 
refuses or neglects to show to any officer authorized under section 14 any petro- 
leum in such place, or to give him^such assistance as he may require iFor the 
insp'jction of such petroleum, or refuses to allow him to take samples of the 
petroleum, or 

(/) being required, under section 27, to give information of an accident, 
fails to give such information as so required by that section, 
shall be punishable with fine which may extend to five hundred rupees. 

(2) If any person, having been convicted of an offence punishable under 
sub-section (1), is again guilty of any offence punishable under that sub-section, 
he shall be punishable for every such subsequent offence with fine which may 
extend to two thousand rupees. 

24. (1) In any case in which an offence under 

Confiscation of petroleum danse (a) or clause (6) or clause (c) of sub-section 
an recep aces. (1) of section 23 has been committed, the convicting 

Magistrate may direct that — 

(a) the petroleum in respect of which the offence has been committed, or 

(b) where the offender is convicted of importing, transporting, or storing 
petroleum exceeding the quantity he is permitted to import, transport or store, 
as' the case may be, the whole of the petroleum in respect of which the offence 
was cotamitted, 

diall, 'together with the receptacles in which it is contained, be confiscated. 

LEG. BEE. 

1 Sukstitnted by Act HI of 1941. 
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Power 

search. 


of entry and 


(2) This power may also be exercised by the High Court in the exercise 
of its appellate or revisional powers. 

25* Offences punishable under this Act shall be triable, in the Presidency- 
Jurisdiction. towns, by a Presidency Magistrate, and elsewhere by 

a Magistrate of the first class, or by a Magistrate of 
the second class who has been specially empowered by the Central Government 
in this behalf. 

28. (1) The Central Government may, by notification in the Official 

Gazette, authorize any officer by name or by virtue 
of office to enter and search any place where he has 
reason to believe that any petroleum is being im- 
ported, transported, stored, produced, refined or blended otherwise than in 
accordance with the provisions of this Act and the rules made thereunder, and 
to seize, detain or remove any or all of the petroleum in respect of which in his 
opinion an offence under this Act has been committed. 

{ 2 '\ The provisions of the Code of Criminal Procedure, 1898, relating to 
searches shall, so far as they are applicable, apply to searches by officers autho- 
rized under tjais section. 

(3) The Central Government may make rules regulating the procedure 
of authorized officers in the exercise of their powers under this Section subject, 
however, to the provisions of sub-section (2) . 

27. Where any accident by explosion or fire, which is attended with loss 

of human life or serious injury to person or pro- 
Beports of accidents with pgrty, occurs as the result of the ignition of petro- 
petrolenm. leum or petroleum vapour, or occurs in or near any 

place where petroleum is kept and under circumstances making it likely that it 
was the result of such ignition, the person for the time being in charge of the 
petroleum shall forthwith give information to the nearest Magistrate or to the 
oftlcer in charge of the nearest police station. 

28. (1) The inquiry mentioned in section 176 of the Code of Criminal 

Procedure, 1898, shall, ^[unless section 8 of the 
Inquiries into serious ac- Coroner ^s Act, 1871, is applicable to the circum- 
eidents with petroleum. stances], be held in aU cases where any person has 
been killed by an accident which the Magistrate has reason to believe was the 
result of the ignition of petroleum or petroleum vapour. 

(2) Any Magistrate empowered to hold an inquest may also hold an 
inquiry under the said section into the cause of any accident which he has rea- 
son to believe was the' result of the ignition of petroleum or petroleum vapour, 
if such accident was attended by serious injury to person or property, notwith- 
standing that no person was killed thereby. 

(3) For the purposes of ^[sub-section (2)] a Commissioner of Police in 
a Presidency-town ^ *] shall be deemed to be a Magistrate empowered 
to hold an inquest. 

(4) The result of all inquiries held in pursuance of this section ^ [and of 
any inquiry held by a coroner in a case to which sub-section (1) refers] shall be 
submitted as soon as may be to the ® [Central Government ^[the Chief Inspector 
of Explosives in India] and the Provincial Government] . 

CHAPTER IV. 

Supplemental. 

Provisions relating to 29. (1) In making any rules under this Act, the 

Central Government may — 


LEU. BEE. A.O., 1937. 

1 Inserted by Act XXV of 1940. 3 Substituted for ^ Local Government^ by 

2 The words ‘ot iu Bangoon' omitted by A.O., 1937. 
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(a) provide for any matter ancillary to such rules for which in its opinion 
provision is necessary to protect the public from danger arising from the import, 
transport, storage, production, refining or blending of petroleum, and 

(&) make special provision for the special circumstances of any province 
or place. 

(2) Every power to make rules conferred by this Act is subject to the 
condition of previous publication. 

(3) All rules made under this Act shall be published in the Officii 

Gazette ^ ^] . 


Power to apply Act 
other substances. 


to 


30. (1) The Central Government may, by notification in the OflScial 

Gazette, apply any or all of the provisions of this Act, 
and of the rules made thereunder with such modifi- 
cations as it may specify, to any dangerously inflam- 
mable substance, other than an explosive, and thereupon the provisions so applied 
shall have effect as if such substance had been included in the definition of 
pct3*olenm. 


(2) The Central Government may make rules providing specially for the 
testing of any substance to which any of the provisic«is of this Act have been 
applied by notification under sub-section (1), and such rules may supplement 
any of the provisions of Chapter II in order to adapt them^to the special needs 
of slich tests. 


31. Where any enactment confers powers uxmn 
Power to Jhiait powers authority in respect of the transport or 

petroleum. storage of petroleum, the Central Government may, 

by notification in the Official Gazette, — « 

(a) limit the operation of such enactment, or 

(i) restrict the exercise of such powers, in any manner ^[it] deems fit. 

32. [Bepeals . ] Repealed iy Act I of 1938 . 

THE SCHEDULE. 

(Eep. hy Act I of 1938 . ) 


PLEDGING OP CHILDREN’S LABOUR ACT (HOP 1933). 

See Children {Pledging of Labour) Act, Vol. I, p. 303. 


THE POISDNS ACT (XII OP 1919). ^ 


Year 

No. 

Short title 

Amendments. 

1919 

XII 

1 The Poisons Act, 1919. 

Am. Act XXXVIII of 1920. 

Kep in pt. Act XII of 1927. 


[3rd! September^ 1919. 

An Act to consolidate and amend the law regulating the importation^ possession 
and sale of poisons throughout British India. 

Wheeeas it is exped,ient to consolidate and amend the law regulating the 
importation, possession and sale of poisons throughout British India; It is hereby 
enacted as follows — 


. LEGr. REE. sEor Statement of Objects and Reasons, 

1 Words *and in the local Official Gazette’ see Gazette of India, 1919, Pt-V, p. 22 and 
omitted by ibid. for Proceedings in Council, see ibid., 1919. 

2 Substituted by A.O., 1937. Pt, VI, pp. 170 and 872. 
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Short title and extent. . 1* POISONS 

Act, 1919. 

(2) It extends to the whole of British India, including Britisli Baluchis- 
tan and the Sonthal Parganas. 


•D 2. ( 1 )^[ The Provincial Government 

GoveZte^t to the wMe or any part 

or.ii the tcmtories under its administration the posses- 
sale of any poison. tor sale and the sale, whether wholesale or retail, 

of any specified poison. 

(2) In particular, and without prejudice to the generality of the fore- 
going power, such rules may provide for — 

(а) the grant of licences to possess any specified poison for sale, whole- 
sale or retail, and the fixing of the fee (if any) to be charged for such licences; 

( б ) the classes of persons to whom alone such licences may be granted; 

(c) the classes of persons to whom alone any such poison may be sold; 

(d) the maximum quantity of any such poison which may be sold to any 
on^ person; 


(e) the maintenance by vendors of any such poison of registers of sales, 
th*^ particulars to be entered in such registers, and the inspection of the same ; 

(f) the safe custody of such poisons and the labelling of the vessels, 
packages or coverings in which any such poison is sold or possessed for sale ; and 

(g) the inspection and examination of any such poison when possessed 
foi sale by any such vendor. 


Power to prohibit im- 


3. The Central Government may, by notification 
in the Official Gazette, prohibit, except under and in 


portation ^to British In^a accordance with the conditions of a licence, the 

imj)ortation into British India ^ [across any customs 
frontier defined by the Central Government] of any 
specified poison, and may by rule regulate the grant of licences. 


4. ( 1 ) The Provincial Government’^ ['' *] may by rule regulate the 

possession of any specified poison in any local area 
Power to regulate posses- in which the use of such poison for the purpose of 
Sion of any poison in eer- committing murder or mischief by poisoning cattle 
tain areas. appears to it to be of such frequent occurrence as to 

render restrictions on the possession thereof desirable. 

(2) In making any rule under sub-section (1), the Provincial Govern- 
ment may direct that any breach thereof shall be punishable with imprisonment 
for a term which may extend to one year, or with fine which may extend to one 
thousand rupees, or with both, together with confiscation of the poison in respect 
of which the breach has been committed, and of the vessels, packages or coverings 
in which the same is found. 


LEG-. BEE. 

1 Words 'Subject to control of the Gover- 
nor-General in Council^ omitted by A.O., 
1937. 

2Eor such rules for Madras, see Madras 
Buies and Orders, 1923, Vol. I, Pt. 11, p, 287 
for Assam, see Assam Gazette, 1921, Pt. II, 
p . 530 ; for Delhi, see Gazette of In^a, 1926, 
Pt. II- A, p. 481 and Hid,, 1928, Pt. II-A, 

p. 61. 

3 Inserted by A.O., 1937. 

m 

Sec. 2.^8ee 31 1. 0. 364=8 Bur,L.T. 244. 


Where a sale (of a standard preparation con- 
taining strychnine) is effected by an assis- 
tant in a shop in the absence of the regis- 
tered Pharmacist and out of his sight and* 
hearing, when the registered pharmacist has 
no idea that the sale is going to take place 
or that it is taking place, and would never 
have known that it had taken place but for 
the fact that somebody so informed him no 
Court is entitled to hold that the sale has 
been effected either by the registered phar- 
macist or under his supervision. (1943) 1 
K.B. 269=112 L.J. (K.B.) 221. 
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Presumption as to specifi- 5. Any substance specified as a poison in a rule 
ed poisons. made or notification issued under this Act shall be 

deemed to be a poison for the purposes of this Act. 

Penalty foi unla^rful im- ^ 

portation, etc. 6- W Whoever— 

(а) commits a breach of any rule made under section 2, or 

(б) imports *] without a licence ^[into British India across a 
customs frontier defined by the Central Government] any poison the importation 
of which is for the time being restricted under section 3, or^ 

(e) breaks any condition of a licence for the importation of any poison 
granted to him under section 3, 
shall be punishable, — 

(1) on a first conviction, with imprisonment for a term which may extend 
to three months, or with fine which may extend to five hundred rupees, or with 
both, and 

(ii) on a second or subsequent conviction, with imprisonment for a term 
which may extend to six months, or with fine which may extend to one thousand 
, rupees?, or with both. 

(2) Any poison in respect of whic han offence has been committed under 
thi^ section, together with the vessels, packages or coverings in which the same 
is found, shall be liable to confiscation. 

7. (1) The District Magistrate, the Sub-Divisional Magistrate and, in a 

Presidency-town, the Commissioner of Police, may 
warrants search. ^ warrant for the search of any place in which 

he has reason to believe or to suspect that any 
poison is possessed or sold in contravention of this Act or any rule thereunder, 
or that any poison liable to confiscation under this Act is kept or concealed. 

(2) The person to whom the warrant is directed may enter and search 
the place in accordance therewith, and the provisions of the Code of Criminal 
Procedure, 1898, relating to search-warrants shall, as far as may be, be deemed 
to apply to the execution of the warrant. 

8. (1) In addition to any other power to make rules hereinbefore confer- 

^ed *], the Provincial Government may make 
rules generally to carry out the purposes and objects 
of this Act 2 [except section 3] . 

(2) Every power to make rules conferred by this Act shall be subject to 
the condition of the rules being made after previous publication. 

(3) All rules made by the Central Government or by the Provincial Gov- 
ernment under this Act shall be published in the Official Gazette, and on such 
publicalion shall have effect as if enacted in this Act. 

9. (1) Nothing in this Act or in any licence granted or rule fiaade there- 

Savings. under shall extend to, or interfere with, anything 

done in good faith in the exercise of his profession as 
such by a medical or veterinary practitioner. 

(2) Notwithstanding anything hereinbefore contained, the Provincial 
Government may ** ] by general or special order declare that all or any of 
the pro'^isions of this Act ^[except section 3] shall he deemed not to apply to any 
article or class of articles of commerce specified in such order, or to any poison 
or class of poisons used for any purpose so specified. 


Savings. 


LEa. BEE. 

Words ^'into British India omitted by 
ihid, 

2 Inserted by A.O., 1937. 

3 Words ^and subject to the control of the 
dovernor-Grfeneral in Council' omitted by A. 
0., 1937. 


4W|)rds qn its discretion' omitted by A. 
O., 10B7. 

Sec. ^.See 31 I.C. 364 (L.B.). Enles pro- 
hobiting retail Sales infringed by sale of 
poison in bottles whi^ were unopened (a 
ease under the old Act). 
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(3) The authority on which any power to make rules under this Act is 
conferred may, by general or special order, either wholly or partially — 

{a) exempt from the operation of any such rules, or 
(&) exclude from the scope of the exemption provided by sub-section^ ( 1 ), 
any person or class of persons either generally or in respect of any poisons 
siiccified in the order. 

10. [Repeal of Act I of 1904.] Repealed hy the Reapealing Act, 1927 
(XTI of 1927) . 


THE INDAN PORTS ACT (XV OF 1908).^ 


Year. 

No. 

Short title. 

Amendments. 

1908 

XV 

The Indian Ports Act, 1908. 

Supptd. Ben. Act III of 1867. 

Amended. Act TV of 1911; Act VI of 
1916; ActXXXVTTT of 1920; Act XV 
of 1922; Act XXX'X of 1923 ; Act IX 
of 1925; Act XXXVI of 1925; Act 
XT of 1929; Act XI of 1931 and 
Act XXVI of 1938. iSee also Act X 
of 1931.) 

Rep, in part and Amended, Act XXXVI 
of 1925 . 

Amended in its application to Madras 
hy Madras Act 1 of 1926- 


CONTENTS. 

CHAPTER I. Sections. 


Preliminary. 

Sections. 

1. Title aud extent. 

2 . Savings . 

3 . Denitions . 

CHAPTER II. 

Powers of the Government. 

4. Power to extend or withdraw the Act 
or certain portions thereof. 

5. Alteration of limits of ports. 

6. Power to make port-rules. 

CHAPTER III. 

Port-officials anJ) their Powers 
AND Duties. 

7. Appointment of conservator. 

8. Power of conservator to give and en- 
force directions for certain specified purposes. 

9. Power to cut warps and ropes. 

10. Removal of obstructions within limits 
of port. 

11. Recovery of expenses of removal. 

12. Removal of lawful obstructions. 

13. Pouliug of Government moorings. 

14'. Raising or removal of wreck imped- 
ing navigation within limits of port, 

15. Power to board vessels and enter 
buildings. 

16. Power to lequire crews to prevent or 
extinguish fire. 

17. Appointment and powers of health- 
oMeer. 

DEG. REP. 

1 For Statement of Objects and Reasons, 
see Gazette of India, 1908, Pt. V, p. 309; 
for Report of Select Committee, see ihid,, 
G,G. M . — ^520 


18. Indenmity of Government against act 
or default of port-official or pilot. 

CHAPTER IV. 

Rules foe the Safety of Shipping and 
THE Conservation of Ports. 

General Buies, 

19. Injuring buoys, beacons and moor- 
ings. 

20. Wilfully loosening vessel from moor- 
ings. 

21. Improperly discharging ballast. 

22 . Graving vessel within prohibited 
limits 

23 Boiling pitch on board vessel within 
prohibited limits . 

24. Drawing spirits by unprotected arti- 
ficial light. 

25. Warping. 

26. Leaving out warp or hawsei after 
sunset . 

27 Discharge of fire-arms in port. 

28 Penalty on master omitting to take 
order to extinguish fire, 

29. Unauthorized person not to search 
for lost stores. 

30. Removing stones or injuring shores of 
port prohibited. 

Special Buies, 

31. Moving of vessels without pilot or per- 
mission of harbour-master. 


1908, Pt. V, p. 359 and for Proceedings in 
Council, see ihid,, 1908, Pt. VI, pp. 146, 
154 and 182. 
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Sections. 

32. Provision of certain vessels with fire- 
extinguishing apparatus . 

CHAPTER Y. 

Port-dues, Pees and other Charges. 

33. Levy of port-dues. 

34. Variation of port-dues by Govern- 
ment. 

35. Pees for pilotage and certain other 
services . 

36. Receipt, expenditure and account of 
port-chares . 

37. Grouping of poits. 

38. Receipts for port-charges. 

39. Master to report arrival. 

40. Conservator may in certain eases as- 
certain draught and charge expense to mas- 
ter. 

41 . Ascertainment of tonnage of vessel 
liable to port-dues. 

42. Distraint and sale on refusal to pay 
port-charges . 

43. No port-clearance to be granted until 
port-charges are paid. 

44. Port-charges payable in one port re- 
coverable at any other port. 

45. Penalty for evading payment of port- 
charges. 

46. Port-duo on vessels in ballast. 

47. Port-due on vessels not discharging or 
taking in cargo. 

48. Port-due not to be' chargeable in cer- 
tain eases. 

49. Power to impose hospital port- dues. 

50. Application and account of hospital 
port-dues . 

CHAPTER VI. 

Hoisting Signals. 

51. Master to hoist number of vessel 

52 . Pilot to require master to hoist num- 
ber. 


Sections. 

53. Penalty on pilot disobeying provisions 
of this Chapter. 

CHAPTER VII. 

Provisions with respect to Penalties. 
.54. Penalty for disobedience to rules and 
orders of the Government. 

55. Offences how triable, and penalties 
how recovered. 

.56. Costs of conviction. 

57. Ascertainment and recovery of ex- 
penses and damages payable under this .A.et. 

58. Cost of distress. 

59. Magistrate to determine the amount 
to be levied in case of dispute. 

60. .Jurisdiction over offences beyond 
local limits of jurisdiction. 

63 . Conviction to be quashed on merits 
only. 

CHAPTER VIII. 

Supplemental Provisions. 

62. Hoisting unlawful colours in port. 

63. Poreign deserters., 

64. Application of sections 10 and 21. 

65. Grant of sites for sailors' institutes. 

66. Exercise of powers of conservator by 
his assistants. 

67. Service of written notices of direc- 
tions. 

68. Publication of orders of Government. 
68-A . Authorities exercising jurisdiction 

in ports to co-operate in manoeuvres for de- 
fence of port. 

68-B. Duties of the said authorities in an 
emergency . 

69. \Bepealed.] 

THE EIRST SCHEDULE.— Ports, Vessels 
CHARGEABLE, RaTE OP PORT-DXJES AND 
Frequency op Payment. 

THE SECOND SCHEDULE.— [Repeoled.] 


THE INDIAN PORTS ACT (XV OP 1908' , 

December, 1908. 

An Act to consolidate the Enactments relating to Ports and Port-charges. 
Whereas it is expedient to consolidate the enactments relating to Ports 
and Port-charges ; It is hereby enacted as follows : — 

CHAPTER I. 

Peeliminabt. 


Title and extent. 


1. (1) This Act may be called The Indian 

Ports Act, 1908. 


(2) it shall extend, save as otherwise appears from its subject or 


context, — 

(a) to the ports mentioned in the first schedule, and to such parts of the 
navigable rivers and channels leading to such ports respectively as have been 
declared to be subject to Act XXII of 1855 {for ike Begulation of Ports and 
Port-dues) or to the Indian Ports Act, 1875, or to the Indian Ports Act, 1889: 

(b) to the other ports or parts of navigable rivers or channels to which 
the Government, in exercise of the power hereinafter conferred, extends 
this Act. 


LEG. REF. A.O., 1937, 

I The word Local" has been omitted by 
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(3) But nothing in section 31 or section 32 shall apply to any port, river 
or channel to which the section has not been specially extended by the 
Oovernment. 

Savings. 2 . Nothing in this Act shall — 

(i) apply to any vessel belonging to, or in the service of, His Majesty 
or to any vessel of war belonging to any Foreign Prince or State, or 

(ii) deprive any person of any right of property or other private right, 
e.iccpt as hereinafter expressly provided, or 

(hi) affect any law or rule relating to the customs or any order or direc- 
tion lawfully made or given pursuant thereto. 

Definitions tinless there is anything repug- 

nant in the subject or context, — 

(1) “Magistrate” means a person exercising powers under the Code of 
Criminal Procedure, 1898, not less than those of a Magistrate of the second class, 
and includes, in the towns of Calcutta, Madras and Bombay, a Presidency 
Magistrate : 

(2) “master”, when used in relalfion to any vessel, means, subject to the 
provisions of any other enactment for the time being in force, any person (except 
a pilot or harbour master) having for the time being the charge or control of 
the vessel: 

(S'j “pilot” means a person for the time being authorized by the 
Government to pilot vessels : 

(4) “port” includes also any part of a river or channel in which this 
Act is for the time being in force : 

(5) “port-officer” is synonymous with master-attendant: 

(6) “ton” means a ton as determined or determinable by the rules for 
the time being in force for regulating the measurement of the net tonnage of 
British ships: and 

(7) “vessel” includes anything made for the conveyance by water of 
human beings or of property: 

^^[(8) ‘Major port’ means any port which the Central Government may 
by notification in the Official Gazette declare, or may under any law for the time 
being in force have declared, to be a major port : 

(9) ‘Government,’ as respects major ports, for all purposes, and, as 
respects other ports, for the purposes of making rules under clause (p) of 
se<*tion 6 (1) and of the appointment and control of port health-officers under 
section 17, means the Central Government, and save as aforesaid, means the 
ProAuneial Government.] 

CHAPTEE II. 

Powers op the Government. 

Power to extend or with- 4 . (1)‘*[^ ^ ^ 

dra^ the Act or certain The Government may, by notification in the 

portions thereof. Official Gazette,— 

(c) extend this Act to any port in which this Act is not in force or to 
any part of any navigable river or channel which leads to port and in which 
this Act is not in force ; 

(h) specially extend the provisions of section 31 or section 32 to any 
port to which they have not been so extended; 


LEG. REP. 
1 Omitted by A.O., 1937. 


The words ^^With the previous sanction 
of the Governor-General in Council’^ were 


awords “or the Government of India” omitted hj see. 2 of the TnfliaT. Ports 


omitted by A.O., 1937. 

» Added by A.O., 1937 


(Amendment) Act, 1916 (VI of 1916). 
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(c) ’^withdraw this Act or section 31 or section 32 from any port or any 
part thereof in which it is for the time being in force . 

(2) A notification under clause (a) or clause (&) of sub-section (1) 
shall define the limits of the area to which it refers. 

(8) Limits defined under sub-section (2) may include any piers, jetties, 
landing-places, wharves, quays, docks and other works made on behalf of the 
public for convenience of traffic, for safety of vessels, or for the improvement, 
maiutenance or good government of the port and its approaches, whether within 
or without high-water-mark, and, subject to any rights of private property 
therein, any portion of the shore or bank within fifty yards of high-water-mark. 

(4) In sub-section (3) the expression ‘^high-water-mark^’ means the 
highest point reached by ordinary spring tides at any season of the year.’ 

5. (1) The ’*■] Government may, *] 

Alteration of limitB of g^^ject to any rights of private property, alter the 

limits of any port in which this Act is in force. 

(2) When the Government alters the limits of a port under sub- 
section (l)y it shall declare or describe, by notification in the Official Gazette, 
and by such other means, if any, as it thinks fit, the precise extent of such limits. 

6. (1) The ^[* ‘^] Government may, in addition to any “^rules which it 

_ X 1 -i. 1 ^^ay make under any other enactment for the time 

Power to make port-rule*. consistent with this 

Act, as it thinks necessary for any of the following purposes, namely: — 

for regulating the time and hours at and during which, the speed at 
T?iliich, and the manner and conditions in and on which, vessels generally or 
vessels of any class defined in the rules, may enter, leave or be moved in any 
port subject to this Act; 

(6) for regulating the berths, stations and anchorages to be occupied by 
vessels in any such port ; 

(c) for striking the yards and top masts, and for rigging-in the booms and 
yards, of vessels in any such port, and for swinging or taking in davits, boats 
and other thinks projecting from such vessels ; 

(d) for the removal or proper hanging or placing of anchors, spars and 
other things being in or attached to vessels in any such port ; 

(e) for regulating vessels whilst taking in or discharging passengers, 
ballast or cargo, or any particular kind of cargo, in any such port, and the 
stations to be occupied by vessels whilst so engaged ; 

^[(ee) for regulating the manner in which oil or water mixed with oil 
shall be discharged in any such port and for the disposal of the same ;] 

^^Keee) for regulating the bunkering of vessels with liquid fuel in any 
such port and the description of barges, pipe lines or tank vehicles to be employ- 
ed in such bunkering ;] 

LEG. BEE. Eor rules for tlie port of Aden, see Bom- 

iFor instance of such a notification, see l)ay Government Gasiette, 1911, Pt. I, p. 7430. 
Fort St. George Gasette, 1909, Pt. I, p- 403. 5 For rules under clause (a) and (e) as to 

2 The word ^^LoeaP' omitted by A.O., the entry, movement and loading and un- 
1937. loading of vessels in the port of Rangoon, 

S' The words ^^with the previous sanction see Burma Gazette, 1911, Pt. I, p. 147. 
of the Governor-General in Council and’^ 6 inserted by sec- 2 of the Indian Potts 
were omitted by see. 3 of the Indian Ports (Amendment) Act, 1923 (XXXIX of 1923>. 
(Amendment) Act, 1916 (VI of 1916) . 7 Inserted by sec. 2 of the Indian Portw 

4 For rules for the purpose of minimising (Amendment) Act, 1925 (IX of 1925). 

the risi to shipping in Bombay Harbour » - 

oMng to the transportation of dangerous Sec. 6 (1) (a). — As to legality of Kara- 
perol^um within the port of Bombay, see Bow- chi Port Buies, see 1 S.L.B. 201. 
lay Goverrment Gazette,, 1909, Pt. I, p. 1711. 
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(/) for keeping free passages of such width as may be deemed necessary 
within any such port, and along or near to the piers, jetties, landing places, 
wharves, quays, docks, moorings and other works in or adjoining to the same, 
and for marking out the spaces so to be kept free ; 

(g) for regulating the anchoring, fastening, mooring and unmooring of 
vessels in any such port ; 

(h) for regulating the moving and warping of all vessels within any 
sueb port and the use of warps therein ; 

(i) for regulating the use of the mooring buoys, chains and other 
moorings in any such port ; 

(j) for fixing the rates to be paid for the use of such moorings when 
belonging to the Crown] or of any boat, hawser, or other thing belonging to 
the Crown] ; 

"[(ii) regulating the use of piers, jetties, landing places, wharves* 
quays, warehouses and sheds when belonging to the ^ [Crown] and for fixing 
The rates to be paid for the use of the same;] 

(k) for licensing and regulating catamarams plying for hire, and flats and 
cargo, passenger and other boats plying, whether for hire or not, and whether 
regularly or only occasionally, in or partly within and partly without any such 
port ^ [and for licensing and regulating the crews of any such vessels] and for 
determining the quantity of cargo or number of passengers ®[or of the crew] to 
be carried by any such vessels ^[and may by such rules provide for the fees 
payable in respect of any such license, and in the ease of passenger vessels plying 
for hire, for the rates of hire to be charged and the conditions under which such 
vessels shall be compelled to ply for hire, and further for the conditions under 
which any license may be revoked] ; 

(?) for regulating the use of fires and lights within any such port; 

(m) for enforcing and regulating the use of signals or signal lights by 
vessels by day or by night in any such port; 

(n) for regulating the number of the crew which must be on board any 
vessel afioat within the limits of any such port ; 

(o) for regulating the employment of persons engaged in cleaning or 
painting vessels, or in working in the bilges, boilers or double bottoms of vessels 
in any such port; 

4[(p) * •» *] for the prevention of danger arising to the public 

health by the introduction and the spread of any infectious or contagious disease 
from vessels arriving at, or being in, any such port, and for the prevention of the 
conveyance of infection or contagion by means of any vessel sailing from any 
«uch port, and in particular and without prejudice to the generality of this 
provision, for — 

(i) the signals to be hoisted and the places of anchorage to be taken up 
by such vessels having any case, or suspected case of any infectious or conta- 
gious disease on board, or arriving at such port from a port in which, or in the 
neighbourhood of which, there is believed to be, or to have been at the time when 
the vessel left such port, any infectious or contagious disease; 


LEG. EEF. 

^For the word ^ ' Government ^ ^ the word 
^ ‘ Crown has been substituted by A,0., 
1937. 

2 Inserted by sec. 4 (1) of the Indian 
Forts (Amendment) Act, 1916 (VI of 1916). 

^Inserted by see. 4 (2), Act VI of 1916. 

Clause (p) was substituted by sec. 2 of 
the Indian Ports (Amendment) Act, 1913 
{IV of 1911) . 

5 Words subject to the control of the 


Governor-General in Council’’ omitted by 
A.O., 1937. 


Sec. 6 (1) (k). — Collector has no power to 
revoke licence. 4 Bom.L.E. 773. As to 
validity of order making it obligatory on 
boat owner to ply for hire, see 17 M. 397= 
1 Weir 859, As to causing impediment to, 
service of boat, see 1 Weir 860. Disobedi- 
ence of order of conservator of boats. 17 AC. 
118=1 Weir 857=4 M.L.J. 38. 
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(ii) the medical inspection of such vessels and of persons on board such 
vessels ; 

(iii) the questions do be answered and the information to be supplied hy 
masters, pilots and other persons on board such vessels ; 

(iv) the detention of such vessels and of persons on board such vessels; 

(v) the duties to be performed in cases of any such disease by masters, 
pilots and other persons on board such vessels ; 

(vi) the removal to hospital or other place approved by the health officer 
and the detention therein of any person from any such vessel who is suffering 
or suspected to be suffering from any such disease ; 

(vii) the cleansing, ventilation and disinfection of such vessels or any 
part thereof and of any articles therein likely to retain infection or contagion, 
and the destruction of rats or other vermin in such vessels; and 

(viii) the disposal of the dead on such vessels ; and] 

(q) for securing the protection from heat of the officers and crew of 
vessels in any such port by requiring the owner or master of any such vessel — 

(1) to provide curtains and double awnings for screening from the sun's 
rays such portions of the deck as are occupied by, or are situated immediately 
above, the quarters of the officers and crews; 

(ii) to erect windsails so far as the existing portholes or apertures in the 
deck admit of their being used for ventilating the quarters of the officers and 
crew ; 

(iii) when the deck is made of iron and not wood-sheathed, to cover with 
wooden planks or other suitable non-conducting material such portions of the 
deck as are situated immediately above the quarters of the officers and crew ; 

(iv) when the quarters used by the crew and the galley are separated by 
an iron bulk-head only, to furnish a temporary screen of some suitable non- 
conducting material between such quarters and the galley. 

(1-A) [Omitted hy Act XXVI of 1938] . 

(2) The power to make rules under sub-section (1) "" ^] is subject 

to the condition of the rules being made after previous publication : 

Provided that nothing in this sub-section shall be construed to affect the 
validity of any rule in force immediately before the commencement of the Indian 
Ports Act, 1889, and continued by section 2, sub-section (2), of that Act. 

(3) If any person disobeys any rule made under clause (p) of sub- 
section (1), he shall be punishable for every such offence with fine which may 
extend to one thousand rupees. 

(4) If a master fails wholly or in part to do any act prescribed by any 
rule made under clause (p) of sub-section (1), the health-officer shall cause such 
act to be done, and the reasonable expenses incurred in doing such act shall be 
recoverable by him from such master. 

CHAPTEE III. 

Port-officials and their Powers and Duties. 

. - ^ 7. (1) The *] Government shall appoint 

conser- officer or body of persons to be conservator of 

every port subject to this Act. 

(2) Subject to any direction by the ^ ^] Government to the contrary, — 

(а) in ports where there is a port-officer, the port-officer shall be the 
conservator ; 

(б) in ports where there is no port-officer, but where there is a harbour- 
master, the harbour-master shall be the conservator. 

liEG. REF. 2 The word ^^Local'' omitted by AO.> 

1 Omitted by Act XXVI of 19B8. 1957. 
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(3) Where the harbour-master is not conservator, the harbour-master 
and his assistants shall be subordinate to, and subject to the control of, the 
conservator. 

(4) The conservator shall be subject to the control of the Govern- 

ment, or of any intermediate authority which ^ [the] Government may appoint . 

8. (1) The conservator of any port subject to 

Power of conservator to this Act may, with respect to any vessel within the 
give and enforce directions port, give directions for carrying' into effect any 
boLs rule for the time being in force therein under 

sectiou 6. 

(2) If any person wilfully and without lawful excuse refuses or neglects 
to obey any lawful direction of the conservator, after notice thereof has been 
given to him, he shall, for every such offence, be punishable with fine which may 
extend to one hunderd rupees, and in the case of a continuing offence with a 
further fine which may extend to one hundred rupees for every day during which, 
after such notice as aforesaid, he is proved to have wilfully and without lawful 
excuse continued to disobey the direction. 

(3) In case of such refusal or neglect, the conservator may do, or cause 
to be done, all acts necessary for the purpose of carrying the direction into 
execution, and may hire and employ proper persons for that purpose, and all 
reasonable expenses incurred in doing such acts shall be recoverable by him 
from the person so refusing or neglecting to obey the direction. 

9. The conservator of any such port may, in case of urgent necessity, cut. 
Power to cut warps and 

ropes. endangering the safety of any vessel m the port or at 

or near to the entrance thereof. 

10 (1) The conservator may remove, or cause to be removed, any timber, 

„„ . . . , raft or other thing, floating or being in any part of 

within limits of port.^°*^* which in his opinion obstructs or 

impedes the free navigation thereof or the lawful use- 
of any pier, jetty, landing-place, wharf, quay, dock, mooring or other work on 
any part of the shore or hank which has been declared to be within the limits of 
the port and is not private property. 

(2) The owner of any such timber, raft or other thing shall be liable to 
pay the reasonable expenses of the removal thereof, and if such owner or any 
other person has without lawful excuse caused any such obstruction or impedi- 
ment, or causes any public nuisance affecting or likely to affect such free navi- 
gation or lawful use, he ishall also he punishable with flne which may extend to 
one hundred rupees. 

(3) The conservator or any Magistrate having jurisdiction over the 
offence may cause any such nuisance to be abated. 

11. If the owner of any such timber, raft or other thing, or the person 
, who has caused any such obstruction, impediment or 
expenses or ni^ance as is mentioned in the last fore- 

going section, neglects to pay the reasonable expenses 
incurred in the removal thereof, within one week after demand, or within four- 
teen days after such removal has been notified in the Official Gazette or in such 
other manner as the ^ [* *•] Government by general or special order directs, the 

conservator may cause such timber, raft or other thing, or the materials of’ any 

LEG. BEE. 1937. 

iThe word ^‘LocaP^ omitted by A.O., 


Eecovery 

removal. 


1937. Sec. 8.— See 17 M. 118=1 Weir 857=4 

2 Substituted for word Hhat^ by A.O., M.L.J. B8. 



4i6o 


The Civil Court Manual (Imperial Acts). 


[S. 12 


public miisanee so removed, or so mueh thereof as may be necessary, to be sold 
by public auction ; 

and may retain all the expenses of such removal and sale out of the pro- 
ceeds of the sale, and shall pay the surplus of such proceeds, or deliver so mueh 
of the thing or materials as may remain unsold, to the person entitled to receive 
the same ; 

and, if no such person appears, shall cause the same to be kept and 
deposited in such manner as the Government directs; 

and may, if necessary, from time to time, realize the expenses of keeping 
the same, together with the expenses of sale, by a further sale of so much of 
the thing or materials as may remain unsold. 


12. (1) If any obstruction or impediment to the navigation of any port 

Removal of lavrful ob.- ^ this Act has been lawfully made, or has 

tnictions. become lawful by reason oi the long continuance of 

such obstruction or impediment, or otherwise the 
conservator shall report the same for the information of the Govern- 

ment, and shall, with the sanction of ^[the] Government, cause the same to be 
removed or altered, making reasonable compensation to the person suffering 
damage by such removal or alteration. 

(2) Any dispute arising concerning such compensation shall be deter- 
mined according to the l^w relating to like disputes iu the case of land required 
for public purposes. 

13. (1) If any vessel hooks or gets foul of any of the buoys or moorings 

laid down by or by the authority of the ^ ' '^] Gov- 
S'ouling of qoveinmeut in any such port, the master of such vessel 

moorings. ^or shall any other person, except in case of 

emergency, lift the buoy or mooring for the purpose of unhooking or getting clear 
from the same without the assistance of the conservator ; 


and the conservator, immediately on receiving notice of such accident, 
shall assist and superintend the clearing of such vessel; 

and the master of such vessel shall, upon demand, pay such reasonable 
expenses as may be incurred in clearing the same. 


(2) Any master or other person offending against the provisions of this 
section shall, for every such offence, be punishable with fine which may extend 
to one hundred rupees. 

14. (1) If any vessel is wrecked, stranded oi 

sunk in any such port so as to impede, or be likely to 
impede, the navigation thereof, the conservator may 
cause the vessel to be raised, removed or destroyed. 


Raising or removal of 
wreck navigation 

within limits of port. 


(2) If any property^ recovered by a conservator acting under sub- 
section (1) is unclaimed or the person claiming it fails to pay the reasonable 
expenses incurred by the conservator under that sub-section and a further sum of 
twenty per cent, of the amount of such expenses, the conservator may sell the 
property by public auction, if the property is of a perishable nature, forthwith, 
and, if it is not of a perishable nature, at any time not less than six months 
after the recovery thereof. 

(3) The expenses and further sum aforesaid shall be payable to the 

conservator out of the sale-proceeds of the property, and the balance shall be 
paid to the person entitled to the property recovered, or, if no such person ap- 
pears and claims the balance, shall be held in deposit for payment, without 
jiiterest, to any person thereafter establishing his right thereto: - ' ■' 

* ^ ' iEG-. IREF. ^ r If Si,ibstituted rfor-woird by 

iThe word 'LocaP omitted by A.'O., 1937.' 1937. 
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ProYided that the person makes his claim within three years from the 
date of the sale. 

15. (1) The conservator or any of his assistants may, whenever he sns- 
^ V 1 I pects that any offence against this Act has been, or is 

and^enter build^gs. about to be, committed, or whenever it is necessary 

for him so to do in the performance of any duty im- 
posed upon him by this Act, 

and the person appointed under this Act to receive any port-dues, fees or 
other charges, payable in respect of any vessel, may, whenever it is necessary 
for him so to do in the performance of any duty imposed upon him by this Act, 

either alone or with any other person, board any vessel, or enter any 
building or place, within the limits of any port subject to this Act. 

(2) If the master of the vessel, or any person in possession or occupation 
of the building or place, without lawful excuse, refuses to allow any such perosn 
as is mentioned in sub-section (1) to board or enter such vessel, building or 
place in the performance of any duty imposed upon him by this Act, he shall 
for every such offence be punishable with fine which may extend to two hundred 
rupees. 

16. (1) For the purpose of preventing or extinguishing fire in any port 

^ ^ . , subject to this Act, the conservator or port-officer 

prevent or e^mguiBh fire. require the master of any vessel within the port 

to place at his disposal such number as he requires, 
not exceeding three-fourths, of the crew then under the orders of such master. 

(2) Any master refusing or neglecting to comply with such requisition 
shall be punishable with fine which may extend to five hundred rupees, and any 
seaman then under his orders who, after being directed by the master to obey 
the orders of the conservator or port-officer for the purpose aforesaid, refuses 
to obey such orders, shall be punishable with fine which may extend to twenty- 
five rupees. 

17. (1) The Government may appoint 

at any port subject to this Act an officer to be called 
the health-officer. 

(2) A health-officer shall, subject to the control of the *] Govern- 
ment, have the following powers, within the limits of the port for which he is 
appointed, namely £ — 

(a) with respect to any vessel, the powers conferred on a shipping-* 
master by the Indian Merchant Shipping Act, 1859,^ section 71; 

(b) power to enter on board any vessel and medically examine aU or any 
of the seamen or apprentices on board the vessel; 

(c) power to require and enforce the production of the log-book and any 
other books, papers or documents .which he thinks necessary for the purpose of 
enquiring into the health and medical condition of the person on board the 
vessel ; 

id) power to call before him and questioil for any such purpose all or 
any of those persons and to require true answers to any questions which he 
thinks fit to ask; 

(e) power to require any person so questioned to make and subscribe a 
declaration of the truth of the statements made by him. 

18. The Government shall not be responsible for any act or default of any 
^ ^ ^ ^ conservator, port- officer or harbour-master, of any 

ment art or M Pf * subject to this Act, or of any deputy or assistant 

of port official or pilot. authorities aforesaid, or of any person 

acting under the control or directi on of any such 

^ LEG. BEE. ^See now sec. 91 of the Indihn Merchant 

idnie word 'Local' omitted by A.O., 1937. Shipping Act, 1923 (XXI of 1923). 

G. C. M .— 521 


Appointment and powers 
of health-officer. 
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authority , deputy or assistant, or for any act or default of any pilot, or for any 
damage sustained by any vessel in consequence of any defect in any of the 
laoorings, hawsers or other things belonging to the Government which may be 
used by the vessel : 

Provided that nothing in this section shall protect the ^ [Crown] from a 
suit in respect of any act done by or under the express order or sanction of the 
Government- 

CHAPTER IV. 

Rules for the Safety of Shipping and the Conservation of Ports. 

General Rules. 


19. (1) No person shall, without lawful excuse lift, injure, loosen or set 

adrift any buoy, beacon or mooring fixed or laid 
Injuring buoys, beacons down by, or by the authority of, the Govern- 

an moonngs. ment in any port subject to this Act. 

(2) If any person offends against the provisions of this section, he shall 
for every such offence be liable, in addition to the payment of the amount of 
damage done, to fine which may extend to two thousand rupees, or to imprison- 
ment tor a term which may extend to two years. 


20. If any person wilfully and without lawful excuse loosens or removes 
from her moorings any vesssl within any such port 
Wilfully loosening vesse .^ithout leave or authority from the owner or master 
rom moorings. vessel, he shall, for every such offence, be 

punishable with fine which may extend to two hundred rupees, or with impri- 
istonment for a term which may extend to six months. 


21. (1) No ballast or rubbish, and no other thing likely to form a bank 

T 1 A- » ov shoal or to be detrimental to navigation, shall, 

baST 

such port or into or upon any place on shore from 
which the same is liable to be washed into any such port, either by ordinary or 
high tides, or by storms or land-fl.oods ®[and no oil or water mixed with oil 
shall be discharged in or into any such port, to which any rules made under 
clause (ee) of sub-section (1) of section 6 apply otherwise than in accordance 
with such rules . ] 

(2) Any person who by himself or another so casts or throws any ballast 
or rubbish or any such other thing ^ [or so discharges any oil or water mixed with 
oil], and the master of any vessel from which the same is so cast, ‘^[thrown or 
discharged], shall be punishable with fine which may extend to five hundred 
rupees, and shall pay any reasonable expenses which may be incurred in removing 
the same. 

(3) If, after receiving notice from the conservator of the port to desist 
from so casting or throwing any ballast or rubbish or such other thing ^ [or from 
so discharging any oil or water mixed with oil], any master continues so to east, 
® [throw or discharge the same], he shall also be liable to simple imprisonment 

a term which may extend to two months. 

(4) Nothing in this section applies to any ease in which the ballast or 
rubbish or such other thing is cast or thrown into ^[or the oil or water mixed with 
oil is discharged in or into] any such port with the consent in writing of the 


LEG. EEE. 

i Substituted for the words 'Secretary of 
State for India in Council' by A.O., 1937. 

2 The word "Local" omitted by AO., 
1937. 

< sXimeii^ed by see. 3 of the Indian Ports 
(Amendment) , Act, 19^3 (ZZXIX of 1923). 


These words were substituted for the 
words "or thrown" by see. 3, Act XXXIX 
of 1923. 

5 These words were substituted by sec. 3 
of the Indian Ports (Amendment) Act, 1923 
(XXXIX of 1923). 

« Inserted by see. 3, Act XXXIX of 1923. 
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co'iservator, or within any limits within which such act may be authorized by the 
Government. 

22. If any person graves, breams or smokes any vessel in any such port 
contrary to the directions of the conservator, or at 
prohibited limits. Within any limits at or within whicn sucn 

act is prohibited by the Government, he and the 
master of the vessel shall for every such offence be punishable with fine which 
may extend to five hundred rupees each. 


23. If any person boils or heats any pitch, tar, resin, dammer, turpentine, 
oil, or other such combustible matter on board any 
Boiling pitch on board vessel within any such port, or at any place within its 
mthm protebued prohibited by the H*l 

Government, or contrary to the directions of the con- 
servator, he and the master of the vessel shall for every such offence be punish- 
able with fine which may extend to two hundred rupees each. 


24. If any person, by an unprotected artificial light, draws off spirits on 

board any vessel within any port subject to this Act, 
Drawing by uu- master of the vessel shall for every such 

pro ec e ar 1 cia g . offence be punishable with fine 'which may extend to 
twc hundred rupees ^ach. 

25. (1) Every master of a vessel in any port subject to this Act shall, 

. when required so to do by the conservator, permit 

arping. warps or hawsers to be made fast to the vessel for the 

purpose of warping any other vessel in the port, and shall not allow any such 
warp or hawser to be let go until required so to do. 

(2) A master offending against sub-section (1) shall be punishable for 
every such offence with fine which may extend to two hundred rupees. 


26. (1) A master of a vessel shall not cause or suffer any warp or haw- 

mif attachcd to Ms vossol to bo left out in any port 

ser after sunset. ^ subject to tliis Act after sunset in such a manner as 

to endanger the safety of any other vessel navigating 

m the port. 

(2) A master offending against sub-section (1) shall be punishable for 
every such offence with fine which may extend to two hundred rupees. 


27. If any person, without lawful excuse, discharges any fire-arm in any 
port subject to this Act, or on or from any pier, 
landing-place, wharf or quay thereof, except a gun 
loaded only with gunpowder for the purpose of mak- 
m<j' a signal of distress, or for such other purpose as may be allowed by the 
Government, he shall for every such offence be punishable with fine which 
may extend to fifty rupees. 


Disehare of fire-arms 
port. 


28. If the master of any vessel in which fire takes place, while lying in any 
such port, wilfully omits to take order to extinguish 
Penalty on master omit- qj. obstructs the conservator or the port- 

ting to^take order to extm- person acting under the authority of 

the conservator or port-officer, in extinguishing or 
attempting to extinguish the fire, he shall be punishable with imprisonment which 
may extend to six months, or with fine which may extend to one thousand rupees, 
or with both. 


LEG-. REE. Sec. 22. — ^Master, when liable for servant’s 

1 The word 'Local’ omitted by A.O., 1937. act. See 9 Cal. 849. 
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29. (1) No person, without the permission of the conservator, shall, in 

any port subject to this Act, creep or sweep for 
Unauthorized person not anchors, cables or other stores lost or supposed to be 
to search, for lost stores. therein. 

(2) If any person offends against the provisions of snb-section (1), he 
shall be punishable with fine which may extend to one hundred rupees. 

30. (1) No person wtihout the permission of the conservator shall in any 

port subject to this Act remove or carry away any 
Removing stones or in- rock, stones, shingle, gravel, sand or soil or any arti- 
juring shores of port pro geial protection from any part of the bank or shore 

of the port; 

and no person shall sink or bury in any part of such bank or shore, 
whether the same is public or private property, any mooring-post, anchor or 
any other thing, or do any other thing which is likely to injure or to be used so 
as to injure such bank or shore, except with the permission of the conservator, 
and with the aid or under the inspection of such person, if any, as the conser- 
vator may appoint to take part in or overlook the performance of such work. 

(2) If any person offends against sub-section (1), he shall for every 
such offence be punishable with fine which may extend to one hundred rupees 
and shall pay any reasonable expenses which may be incurred in repairing any 
injury done by him to the bank or shore. 

Special Buies. 

31. (1) No vessel of the measurement of two hundred tons or upwards 

shall enter, leave or be moved in any port to which 
Moving of vessels ^ vdth- this section has been specially extended without having 
out pilot or permission of ^ pilot, harbour-master or assistant of the port 
ar our-maser. officer or harbour-master on board; 

and no vessel of any measurement less than two hundred tons and exceed- 
ing one hundred tons shall enter, leave or be moved in any such port without 
having a pilot, harbour-master or assistant of the port-officer or harbour-master 
on board, unless authority in writing so to do has been obtained from the conser- 
vator or some officer empowered by him to give such authority: 

^[Provided that the ^[Government] may, by notification in the Official 
Gazette, direct that in any port specified in such notification the provisions of 
this sub-section shall not apply to sailing vessels of any measurement not ex* 
ceeding a measurement so specified.] 

^[(2) Notwithstanding anything in sub-section (1),. the owner or master 
of a vessel which is by that sub-section required to have a pilot, harbour-master 
or assistant of the port officer or harbour-master on board, shall be answerable 
for any loss or damage caused by the vessel or by any fault of the navigation 
of the vessel, in the same manner as he would have been if he had not been so 
required by that sub-section: 

Provided that the provisions of this sub-section shall not take effect till 
the first day of January, 1918, or such earlier date as the Central Government 
may notify in that behalf in the Official Gazette. 

^[(3)] If any vessel, except in case of urgent necessity, enters, leaves or 
is moved in the port contrary to the provisions of sub-section (1) the master 
of the vessel shall for every such offence be punishable with fine which may 


LEG. BEE. » Inserted by see. 5 (t) of the Indian 

1 Inserted by sec. 2 of the Indian Porrs Ports (Amendment) Act, 1916 CVT of 1916). 
{Amendment) Act, 1926 (XXXVI of 1925). 4Be-mimbered by sec. 5 (it) of the 
2 Substituted for ‘Governor-General in Indian Ports (Amendment) Act, 1916 (VT 
Council' by A.O., 1937. of 1916). 
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extend to two hundred rupees, unless upon application to the proper officer the 
master was unable to procure a pilot, harbour-master or assistant of the port- 
officer or harbour-master to go on board the vessel. 

32. ( 1 ) Every vessel exceeding the measurement of two hundred tons 

_ . . _ ^ . and lying in any port to which this section has been 

seirw™flrLstS^L 5 ‘ f ecially extended, shall be provided with a proper 

torce-pump and hose and appurtenances for the pur- 
post of extinguishing any fire which may occur on 


apparatus . 
board . 


( 2 ) The master of such a vessel who having been required by the con- 
servator to comply with the provisions of sub-section ( 1 ), neglects or refuses, 
without lawful excuse, so to do for the space of seven days after such requisi- 
tion, shall be punishable with fine which may extend to five hundred rupees. 

CHAPTER V. 

Port-dues, Fees and other Charges. 

33. ( 1 ) ^[Subject to the provisions of sub-section ( 2 )], in each of the 

Levy of port dues ports mentioned in the first schedule such port-due, 

not exceeding the amount specified for the port in 
the third column of the schedule as the G-overnment directs, shall be levied 
on vessels entering the port and described in the second column of the schedule, 
but not oftener than the time fixed for the port in the fourth column of the 
scheduled 

^r(2) The Government may, by notification in the Official 
Gazette,® alter or add to any entry in the first schedule relating to ports ®[in 
British India or, as the case may be, in the Province] and this power shall in- 
clude the power to regroup any such ports : 

^(* ***** *). 

Whenever the ®(*) Government ®(* *) declares any other port 
to be sub.iect to this Act, it may, ^(* *) by the same or any subsequent decla- 
ration, further declare, — 

(a) in the terms of any of the entries in the second column of the first 
schedule, the vessels which are to be chargeable with port-dues on entering the 
port, 

Cb,) the highest rates at which such dues may be levied in respect of 
vessels chargeable therewith, and 

(e.) the times at which such vessels are to be so chargeable: 
io(* * ^ ^ 

®f(4)l All port-dues now leviable in any port shall continue to be so 
leviable until it is othervdse declared in exercise of the powers conferred by 
this section. 

®[(5)] An order increasing or imposing port-dues under this section 


LEG. REF, 

1 Sub-sees. (4) and (5), as re-ntiinbercd by 
Act, VI of 1916, were repealed by sec. 2 (3) 
of the Indian Ports (Amendment) Act, 1925 
(XXXVI of 1925) . 

2 Inserted by see. 6 of the Indian Ports 
(Amendment) Act, 1916 (VI of 1916). 

/s The word ^ Local', omitted by AO,, 
1937. 

4 This snb-spction was inserted by sec . 6 
(u) of the Indian Ports (Amendment) Act, 
1916 (VI of 1916) . 

5 For such alterations in Pt. II of the 
First Schedule to the Act, see Fort St. 

George Gazette, 1925, Pt, I, p. 587. 


6 Substituted for ^within its own province' 
by A.O., 1937. 

7 Proviso to sub-see. (2), sec. S3 omitted 
by A.O., 1937. 

8 Re-numbered by see. 6 (iv) of the 
Indian Ports (Amendment) Act, 1916 (VT 
of 1916). 

9 The words ^^with the previous sanction 
of the Governor-General in Council" and 
‘^with the like sanction" were omitted by 
sec, 6 (in)? ^bid. 

10 The proviso was added by sec. 6 (iii), 
ibid; and the same was omitted by A.O., 
1937. 
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shall not take effect till the expiration of sixty days from the day on -which the 
order was published in the Official Gazette. 


34. The Government may ^ [after consulting the authority appoint- 

, ed under section 36] exempt, ^[subject to such con- 
Government. ditions, ii any, as it thinks lit to impose, any vessel 

or class of vessels] entering a port subject to this 
Act from payment of port-dues and cancel the exemption, or may vary the rates 
at which port-dues are to be levied in the port, in such manner as having regard 
to the receipts and charges on account of the port, it thinks expedient by reduc- 
ing or raising the dues, or any of them ^[or may extend the periods for which 
any vessel or class of vessels entering a port shall be exempt from liability to 
pay port-dues] : 

^ Provided that the rates shall not in any case exceed the amount authorized 
to be taken by or under this Act. 


35. (1) Within any port subject to this Act, fees may be charged for 
Fees for pilotage and Pilotage, hauling, mooring, re-mooring,- hooking, 

certain other services measuring and other services rendered to vessels, at 

such rates as the ^[*] Government may direct. 

i4[-# ^ ^ 

(2) The fees now chargeable for such services shall continue to be 
charegable unless and until they are altered in exercise of the power conferrd 
by sub-seetion (1) . 

36. (1) The ^[*] Government shall appoint some officer or body of per- 

Receipt, expenditure and every port_ at which any dues, fees or other 

account of port charges. charges are authorised to be taken by or under this 

Act to receive the same and, subject to the control 
of the Government, to expend the receipts on any of the objects authorized 
by this Act. 

(2) Such officer or body shall keep for the port a distinct account, to 
be called the port fund account, showing, in such detail as the ^[*] Government 
prescribes, the receipts and expenditure of the port, and shall publish annually 
as soon after the first day of April, as may be practicable an abstract, in such 
form as ®[the] Government prescribes, of the account for the past financial 
year. 

«[******] 

(4) All money received under this Act at or on account of any port 
subject to this Act, excluding receipts on account of pilotage but including — 
(a) fines, 

(1) proceeds of waifs, and 

(c) any balance of proceeds of a sale under section 14 where no right 


LEG. BEE. 

1 The word 'Local’ omitted by A.O., 1937. 

2 Inserted by sec. 7 of Act VI of 1916. 

3 Substituted for tbfe words "the vessels” 
by ibid. 

The proviso to S. 35 (1) was omitted 
by S. 8, Act VI of 1916 and the Proviso 
added by Act XI of 1929, omitted by A.O., 
1937. 

5 Substituted for 'that’ by A.O., 1937. 

« Sub-sec. (3) of S. 36 was omitfed by 
S. 9, Act VI of 1916. 

Sec. 36. — ^Port opficer msmissing clerk 
— If Aca?s on behalf of Secretary of 
State. — The Port Of&cer, in his capacity as 
•officer in charge of the Port office and the 


clerks employed in the Port office, is not a 
man appointed under a certain Act to carry 
out the provisions of that Act, but is the 
agent or servant of the Local Government ap- 
pointed by the Local Government to carry out 
the duties prescribed in S. 36 of the Indian 
Ports Act. All his actions under S. 36 
must be attributed to him as a Government 
servant and not as a private individual, and 
his action as a Government servant must be 
regrarded as being actions performed on 
behalf of the Secretary of State. Where 
therefore a Port officer employs a clerk and 
subsequently dismisses him, he must be re- 
garded as having acted for the Secreta3;y of 
State. 12 B. 556=1934 B. 381. 
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to the balance has been established on a claim made within three years from the 
date of the sale, 

shall be credited in the port fund account of the port. 

( 5 ) All expenses incurred for the sake of any such port, excluding 
expenses on account of pilotage but including — 

{a) the pay and allowances of all persons upon the establishment of the 

port, 

(b) the costs of buoys, beacons, lights and all other works maintained 
chiefly for the benefit of vessels being in or entering or leaving the port or 
passing through the rivers or channels leading thereto, 

(c) pensions, allowances and gratuities of persons who have been 
employed in the port under this or any other enactment relating to ports and 
port-dues or such portion of those pensions, allowances and gratuities as the 
^[^], Government may by rule determine, 

(d) with the previous sanction of the Government, contributions 
towards the support of public hospitals or dispensaries suitable for the reception 
or relief of seaman or otherwise towards the provision of sanitary superinten- 
dence and medical aid for the shipping in the port and for seamen whether' 
atliore or afloat belonging to vessels in the port, and 

(e) with the like sanction, contributions towards sailors’ homes, institutes. 
Test-houses and coffee-houses and for other purposes connected with the health, 
recreation and temporal well-being of sailors, 

shall be charged to the port fund account of the port, 

(6) Subject to the provisions of any local law as to the disposal of any 
balance from time to time standing to the credit of a port fund account, any 
such balance may be temporarily invested in such manner as the ^[*1 
Government may direct. 


37 . ( 1 ) The Provincial Government may direct that for the purposes of 

^ the last foregoing section any number of ports ^[in 

Groupmg of ports. Yvoviaee not being major ports] shall be 

regarded as constituting a single port, and thereupon all moneys to be credited 
to the port fund account under sub-section ( 4 ) of that section shall form a 
common port fund account which shall be available for the pajment of all 
expenses incurred for the sake of any of the ports : 

3^* # * ^ 

( 2 ) Where ports are grouped by or under this Act, the following conse- 
quences ensue, namely: — 

(a) the Provincial Government, in the'exercise of its control over expen- 
diture debitable to the common port fund account of the group, may make 
rules with respect to the expenditure of the fund for the sake of the several ports 
of the group on the objects authorized by this Act ; and 

( 1 ) the Provincial Government may exercise its authority under section 
34 as regards all the ports in the group collectively or as regards any of them 
separately. 

38 . The person to whom any dues, fees or other charges authorized to be 


Eeceipts for port-charges. 

^ person paying the same a proper voucher in writing 
under his hand, describing the name of his office, the port or place at which the 
dues, fees or other charges are paid, and the name, tonnage and other proper 
description of the vessel in respect of which the pajnnent is made. 


LEG. EEF. 

iThe word 'Local’ omitted by A.O., 1937* 
2 Inserted by ibid. 

31 The proviso was omitted by I'btd. 
w Words 'subject to the control of the 
'Governor-General in. CounciP omitted by ibid* 


5 W ords ' and shall cause effect to be given 
to any direction which the Governor-General 
in Council may deem it necessary to issue 
with respect to such expenditure’ omitted 
by ibid. 
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39. (1) Within twenty-four hours after the arrival with the limits of 

^ ^ ^ , any port subject to this Act of any vessel liable to the 

Master to report arnral. port-dues under this Act the master of 

the vt^-^sel shall report her arrival to the conservator of the port. 

(2) A master failing without lawful excuse to make such report within 
the time aforesaid shall for every such offence be punishable with fine which 
may extend to one hundred rupees. 

(3) Nothing in this section applies to tug-steamers, ferry-steamers 
or river steamers plying to and from any of the ports subject to this Act or to 
ballam boats plying to and from the port of Chittagong. 


40. If any vessel liable to the payment of port-dues is in any such port 

conservator may in cer- marks on the stem and stern posts 

tain eases ascertain draup-ht thereoi lor denoting her draught, the conservator 
and charge expense to mas- xxiay cause the same to be ascertained by means of the 
ter. operating of hooking, and the master of the vessel 

shall be liabel to pay the expenses of the operation 


Ascertainment of tonnage 41. In order to ascertain the tonnage of any 
vessel liable to pay port-dues the following rules 
shall be observed, namely. — 

(1) (a) If the vessel is a British registered vessel or a vessel registered 
under the Indian Registration of Ships Act, 1841, or the Indian Registration 
of Shi])s Act (1841) Amendment Act, 1850, or under any other law for the 
time being in force for the registration of vessels in British India, the conser- 
vator may require the owner or master of the vessel or any person having pos- 
session of her register to produce the register for inspection. 

(6) If the owner or master or such person neglects or refjises to produce 
the register or otherwise to satisfy the conservator as to what is the true tonnage 
of the vessel in respect of which the port-dues are payable, he shall be punishable 
with fine which may extend to one hundred rupees, and the conservator may 
cause the vessel to be measured, and the tonnage thereof to be, ascertained, ac- 
cording to the mode of measurement prescribed by the rules for the time being 
in force for regulating the measurement of British vessels, and in such case 
the owner or master of the vessel shall also be liable to pay the expenses of 
the measurement. 


^2) If the vessel is not a British registered vessel or a vessel registered 
under the Indian Registration of Ships Act, 1841, or the Indian Registration 
of Ships Act (1841) Amendment Act (1850) or under any other law for the 
time being in force for the registration of vessels in British India, and the owner 
or master thereof fails to satisfy the conservator as to what is her true ton- 
nage according to the mode of measurement prescribed by the rules for the 
time being in force for regulating the measurement of British vessels, the con- 
servator shall cause the vessel to be measured and the tonnage thereof to be 
ascertained, according to the mode aforesaid, and in such case the owner or 
master of the vessel shall be liable to pay the expenses of the measuremen> 

(3) If the vessel is a vessel of which the tonnage cannot be ascertained, 
according to the mode of measurement mentioned in clauses (1) and (2), the 
tonnage of the vessel shall be determined by the conservator on such an estimate 
as may seem to him to be just. 


43. If the master of any vessel in respect of which any port-dues, fees or 
other charges are payable under this Act, refuses or 
Distraint and sale on re- ^^eglects to pay the same on demand, the authority 
usa to pay port c arges. receive such port-dues, fees or other 

charges may distrain or arrest the vessel, and the tackle, apparel and furniture 
belonging thereto, or any part thereof, and detain the same until the amount due 
is paid; 
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and in ease any part of the port-dnes, fees or other charges or of the 
costs of the distress or arrest or of the keeping of the vessel or other thing 
distrained or arrested remains unpaid for the space of five days next after any 
such distress or arrest, may cause the vessel or other thing distrained or arrest- 
ed to be sold, and wtih the proceeds of such sale may satisfy the port-dues, fees 
or other charges and the costs including the costs of sale remaining unpaid, and 
shall reader the surplus, if any, to the master of the vessel upon demand. 

No port-clearance to be 43. The ofilcer of ^[the Crown] whose duty it is 

granted imtil por-charges grant a port-clearance for any vessel shall not 

are paid. grant such clearance — 

(a) until her owner or master, or some other person, has paid or secured 
to the satisfaction of such officer the amount of all port-dues, fees and other 
charges, and of all fines, penalties and expenses to which the vessel or her owner 
or master is liable under this Act; 

(Z)) until all expenses, which by the ^Merchant Shiping Act, 1894, 
section 207, are to he borne by her owner, incurred since her arrival in the port 
from which he seeks clearance, have been paid. 

44. (1) If the maser of any vessel in respect of which any such sum m 

is mentioned in the last foregoing section is pavable 
Port-charges payable in causes her to leave any port without ha\T.ng paid the 
^ ^ authority appointed to receive port-dues, 

^ ‘ fees and other charges at the port under this Act may 

require in writing the authority appointed to receive port-dues, fees and other 
charges under this Act at any other port in British India to which she may 
proceed, or in which she may be, to levy the sum. 

(2) The authority to whom the requisition is directed shall proceed to 
levy such sum in the manner prescribed in section 42, and a certificate purport- 
ing to be made by the authority appointed to receive port-dues, fees and other 
chai’ges at the port where such sum as is mentioned in the last foregoing section 
became payable, stating the amount payable, shall be sufficient prim a facie proof 
of sbcq amount in any proceeding under section 42 and also (in case the amount 
payable is disputed) in any subsequent proceeding under section 59. 

45. (1) If the master of a vessel evades the 

Penalty for evading pay- payment of any such sum as is mentioned in section 
ment of port-chares. 43, he shall be punishable with fine which may extend 

to five times the amount of the sum. 

(2) In any proceeding before a Magistrate on a prosecution under sub- 
section fl), any such certificate as is mentioned in section 44, sub-section (2), 
stating that the master has evaded such payment, shall be sufficient prima facie 
proof of the evasion, unless the master shows to the satisfaction of the Magis- 
trate that the departure of the vessel without payment of the sum was caused by 
stress of of weather, or that there was lawful or reasonable ground for such 
departure . 

(3) Any Magistrate having jurisdiction under this Act in any port to 
which the vessel may proceed, or in which she may be found, shall be deemed 
to have jurisdiction in any proceeding under this section. 


46. A vessel entering any port subject to this Act * *] in ballast and 
. not carrying passengers shall be charged with a port- 
Port-due on vessels m ^ determined by the ^[*1 Govern- 

ment and not exceeding three-fourths of the rate 
witii which she would otherwise be chargeable. 


LEG-. BEE. 3 Words ‘other than a port in Burma', 

1 Substituted for ‘Government' by A.O., -Dmitted by A.O., 1937. 

1937, 4 The word ‘Local’ omitted by A.O., 1937.. 
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47. When a vessel enters a port subject to this Act, but does not discharge 
or take in any cargo or passengers therein (with the 
Port-due on vessels not exception of such unshipment and reshipment as may 
discharging or taking in be necessary for purposes of repair), she shall be 

charged with a port-due at a rate to be determined 
by the ] Government and not exceeding half the rate with which she 
would otherwise be chargeable. 

Port-due not to be charge- 48. No port-due shall be chargeable in respect 
able in certain cases. of — 

{a) any pleasure-yacht, or 

(})) any vessel which, having left any port, is compelled to re-enter it 
by stres<=i of weather or in consequence of having sustained any damage, or 

(c) any vessel which, having entered any port within the territories ad- 
miiiis+oved by the Governor of Fort Saint George in Council, leaves it within 
forty-eight hours without discharging or taking in any passengers or cargo. 

49. (1) The ^[Central Government] may, by notification in the OflScial 

Gazette, order that there shall be paid in respect 
Power to impose hospital every vessel entering any port subject to this 
port-dues. within a reasonable distance of which there is a 

public hospital or dispensary suitable for the reception or relief of seamen 
renuirini>* medical aid, such further port-dues not exceeding one anna per ton 
as the -[Central Government] thinks fit. 

(P'l Such port-dues shall be called hospital port-dues, and the ^[Central 
Government] shall, in making any order under sub-section (1), have regard to 
any contributions made under section 36, sub-section (5), clause {d) , 

(3) An order imposing or increasing hospital port-dues shall not take 
effect till the expiration of sixty days from the day on which the order was pub- 
lished in the Official Gazette. 

(4c) Whenever the ^[Central Government] is satisfied that proper provi- 
sion ha«i been made by the owners or agents of any class of vessels for giving 
medical aid to the seamen employed on board such class of vessels, or that such 
provision is unnecessary in the case of any class of vessels, it may, by notification 
in the Official Gazette, exempt such class of vessels from any payment under 
this section. 

50. (1) Hospital port-dues shall be applied, as the ^[Central Government] 

may direct, to the support of any such hospital or 
Application and account (dispensary as aforesaid, or otherwise for providing 
o ospi a po - ues. sanitary superintendence and medical aid for the 

shij^ping in the port in which they are levied and for the seamen belonging to 
the vessels therein, whether such seamen are ashore or afloat. 

(2) The 2 [Central Government] shall publish annually in the Official 
Gazette, as soon after the first day of April as may be, an account, for the past 


LEG. BEP. 2 The words '^Central Government^’ snb- 

iThe word 'Local’ omitted by A.O., 1937. stituted for "Local Government” by ibid. 
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financial year, of the sums received as hospital port-dues at each port where such 
dues are payable, and of the expenditure charged against those receipts. 

(3) Such account shall be published as a supplement to the abstract pub- 
lished under section 36, sub-section (2) . 

CHAPTER VI. 

Hoisting Signals. 

51. ( 1 ) The master of every inward or outward bound vessel, on arriving 

within signal distance of any signal-station established 
Master to hoist number limits of the river Hooghly, or within the 

® ’ limits of any part of a river or channel leading to a 

port subject to this Act, shall, on the requisition of the pilot in charge of the 
vessel, signify the name of the vessel by hoisting the number by which she is 
Imown, or by adopting such other means to this end as may be practicable and 
usual, and shall keep the signal flying until it is answered from the signal- 
station. 

(2) If the master of a vessel arriving as aforesaid offends against sub- 
section fl), he shall be punishable for every such offence with fine which may 
extend to one thousand rupees. 


52. (1) Every pilot in charge of a vessel shall 

Pilot to require master to the number of the vessel to be duly signalled 

01 s nmn er. provided by the last foregoing section. 

(2) When, on such requisition from the pilot, the master refuses to hoist 
the number of a vessel, or to adopt such other means of making her name 
known as may be practicable and usual, the pilot may, on arrival at the first 
place of safe anchorage, anchor the vessel and refuse to proceed on his course 
until the requisition has ben complied with. 

53. Any pilot in charge of a vessel who disobeys, or abets disobedience 

to, any of the provisions of this Chapter, shall be 
Penalty on pilot disobey- punishable with fine which may extend to five 
ing provisions of this Cbap- hundred rupees for each instance of such disobedi- 

ence or abetment, and, in addition, shall be liable to 
have his authority to act as a pilot withdrawn. 

CHAPTER VII. 

Provisions with respect to Penalties. 

54. If any person disobeys any rule or order which a *] Government 

has made in pursuance of this Act and for the punish- 
Penalty for disobedience ment of disobedience to which express provision has 
to rules and orders of the elsewhere in this Act, he shall be 

overnmen . punishable for every such offence with fine which 

may extend to one hundred rupees. 

55. All offences against this Act shall be triable by a Magistrate, and any 

Magistrate may, by warrant under his hand, cause 
Offences how triable, snd amount of any fine imposed upon the owner or 
pena les ow reeovere . master of any vessel, for any offence committed on 
board of the vessel or in the management thereof or otherwise in relation 
thereto, whereof the owner or master is convicted, to be levied by distress and 
sale of the vessel, and the tackle, apparel and furniture thereof, or so much 
thereof as is necessary. 


LEG. EBP. 
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56. (1) In case of any conviction under this Act, the convicting Magis- 

trate may order the offender to pay the costs of the 
Costs of conviction. conviction in addition to any dne or expenses to 

which he may be liable. 

(2) Such costs may be assessed by the Magistrate and may be recovered 
in the same manner as any fine under this Act. 


57. (1) If any dispute arises as to the sum to 

Ascertainment and re- be paid in any case as expenses or damages under this 
covery of e:^enses and be determined by a Magistrate upon ap- 

damages payable under t s plication made to him for that purpose by either of 

the disputing par-^ies. 


(2) Whenever any person is liable to pay any sum, not exceeding one 
thonsand rupees, as expenses or damages under this Act, any Magistrate, upon 
application made to him by the authority to whom the sum is payable, may, in 
addition to or instead of any other means for enforcing payment, recover the 
sn^n as if it were a fine. 


58. Whenever any fine, expenses or damages is or are levied under this 
Cost of distress distress and sale, the cost of the distress and 

sale may be levied in addition to such fine, expenses 
or damages, and in the same manner. 


59. If any dispute arises concerning the amount leviable by any distress 
or arrest under this Act or the costs payable under 
Magistrate to detormino the last foregoing section, the person making the dis- 
tbe he levied in ^j-ess or using the arrest may detain the goods dis- 
ease 0 ispu e. trained or arrested, or the proceeds of the sale there- 

of, until the amount to be levied has been determined by a Magistrate, who, 
up''»ii application made to him for that purpose, may determine the amount, and 
award such costs to be paid by either of the parties to the other of them as he 
thinks reasonable, and payment of such costs, if not paid on demand, shall be 
enforced as if they were a fine. 


60. (1) Any person offending against the pro- 

Jurisaietion^ oyer offences visions of this Act in any port subject to this Act 
T^yond local limits of juris- Y)e punishable by any Magistrate having juris- 
^ diction over any district or place adjoining th(3 port. 

(2) Such Magistrate may exercise all the powers of a Magistrate under 
this Act, in the same manner and to the same extent as if the offence had been 
committed locally within the limits of his jurisdiction, notwithstanding that the 
offence may not have been committed locally within such limits, and, in case 
any such Slagistrate exercises the jurisdiction hereby vested in him, the offence 
shall be deemed, for all purposes, to have been committed locally within the 
limits of his jurisdiction. 

(2) No conviction, order or judgment of any Magistrate under this 
Act shall be quashed for error of form or procedure. 
Conviction to be quashed merits, and it shall not be necessary 

on men soy. state, on the face of the conviction, order or judg- 

ment, the evidence on which it proceeds. 

(2) If no jurisdiction appears on the face of the conviction, order or 
jiidgnicnt, but the depositions taken supply that defect, the conviction, order 
or judgment shall be aided by what so appears in the depositions. 
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CHAPTEE VIII. 

Supplemental Provisions. 

62. (1) If any vessel belonging to any of His Majesty’s subjects, or sail- 

ing under British colours, hoists, carries or wears, 
Hoisting imlawful colours the limits of any port subject to this Act, any 

^ flag, jack, pennant or colours, the use whereof on 

board such vessel has been prohibited by the ^Merchant Shipping Act, 1894, or 
any other Statute now or hereafter to be in force, or by any proclamation made 
or to be made in purusance of any such Statute, or by any of His Majesty’s 
regulations in force for the time being, the master of the vessel shall, for every 
such offence, be punishable with fine which may extend to fifty rupees . 

(2) Such fine shall be in addition to any other penalty recoverable in 
respect of such an offence . 

(3) The conservator of the port, or any officer of His Majesty’s Navy 
or ^[the Eoyal Indian Navy], may enter on board any such vessel and seize and 
take away any flag, jack, pennant or colours so unlawfully hoisted, carried or 
worn on board the same . 


63. Any Magistrate, upon an application being made to him by the Consul 
. of any foreign Power to which section 238 of the 

oreign eser ers. “^Merchant Shipping Act, 1894, has, by an Order in 

Council, been, or shall hereafter be, declared to be applicable, or by the repre- 
sentative of such Consul, and upon complaint on oath of the desertion of any 
seaman, not being a slave, from any vessel of such foreign Power, may, until 
a revocation of such Order in Council has been publicly notified, issue his 
warrant for the apprehension of any such deserter, and, upon due proof of the 
desertion, may order him to be conveyed on board the vessel to which he belongs, 
or, at the instance of the Consul, to be detained in custody until the vessel Is 
ready to sail, or, if the vessel has sailed, for a reasonable time not exceeding 
ore month: 


Provided that a deposit be first made of such sum as the Magistrate 
‘decn.’s neeessary for the subsistence of the deserter during the detention and 
that the detention of the deserter shall not be continued beyond twelve weeks. 


64. (1) The provisions of sections 10 and 21 shall be applicable to all 

ports heretofore or hereafter declared by the 
sections (Government to be ports for the shipment and landing 
of goods but not otherwise subject to this Act, and 
may be enforced by any Magistrate to whose ordinary jurisdiction any such 
port is subject. 

(2) Any penalties imposed by him, and any expenses incurred by his 
order, under the said provisions shah, be recoverable respectively in the manner 
provided in sections 55 and 57. 

(3) In any of the said ports for the shipment and landing of goods the 
consent referred to in section 21, sub-section (4), may be given by the principal 
officer of customs at such port or by any other officer appointed in that behalf 
by the Government. 


LEG. BEE, -by A.O.^ 1937. 
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65. Any local authority in which any immovable property in or near a 


Grant of sites for sailors’ 
institutes . 


port is vested may, ^[witk the previous sanction, in 
the ease of a cantonment authority or the port autho- 
rity of a major port, of the Central Government, and 


in other cases of the Provincial Government] appropriate and either retain and 


apply, or transfer by way of gift or otherwise, the whole or any part of the pro- 


perty as a site for, or for use as, a sailors’ home or other institution for the 
health, recreation and temporal well-being of sailors. 


66. (1) All acts, orders or directions by this Act authorized to be dons 

Exercise of powers of ^i^en by any conservator may, subject to his con- 
couseivator by Ms assist- trol, be done or given by any harbour-master or any 
ants. deputy or assistant of such conservator or harbour- 

master. 

(2) Any person authorised by this Act to do any act may call to his aid 
such assistance as may be necessary. 


67. Any vsritten notice of a direction given under this Act, left for the 
master of any vessel with any person employed on 
Service of written notices \ 30 ard thereof, or affixed on a conspicuous place on 
of directions. board of the vessel, shall, for the purposes of this 

Act, be deemed to have been given to the master thereof. 


68. Every declaration, order and rule of a ^[*] Government made in 
pursuance of this Act shall be published in the 
Publication of orders of Official Gazette, and a copy thereof shall be kept in 
Government. office of the conservator and at the custom-house, 

if any, of every port to which the declaration, order or rule relates, and shall 
there be open at all reasonable times to the inspection of any person without 
payment of any fee . 


®[88-A. Every authority exercising any powers or jurisdiction in, or rela- 
ting to, any port to which this Act for the time being 
Authorities exercising applies shall, if SO required by an officer authorised by 
jurisdiction in ports to co- general or special order of the Central Government 

defence of in this behalf, co-operate in such manner, as such 

e ence o p r . officer may direct, in carrying out any manoeuvres in 

connection with any scheme or preparations for the defence of the said port in 
time of war, and for this purpose shall, if so required, temporarily place at the 
di5:posal of such officer the services of any of its staff and the use of any of its 
vessels, jmoperty, equipment or other material: 

Provided, firstly, that if any vessels are placed at the disposal of such 
officer in accordance with this section, the Central Government shall, in respect 
of the period during which they are so at [its] disposal, bear the running expen- 
ses of such vessels, and be responsible for any damage thereto. 

Explanation . — The expression * running expenses’ in this proviso includes 
all outlay incurred in connection with the use of the vessels other than any 
eharg#^s for their hire, for the wages of the officers and crews of such vessels: 

Provided, secondly, that any officer maldng a requisition under this section 
shall exercise his powers in such a way as to cause as little disturbance to the 
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ordinary biisiness of the port as is compatible with the exigencies of the efficient 
carrying out of the manoeuvres : 


Provided, thirdly, that no suit or other legal proceeding shall lie against 
any authority for any default occurring by reason only of compliance with a 
requisition under this section. 

68-B. Whenever the Central Government is of opinion that an 
emergency has arisen which renders it necessary that 
Duties of the said autho- duties imposed for the purposes specified in section 
« les m an emergency. 68-A on the authorities therein mentioned, or other 
duties of a like nature, should be imposed on such authorities continuously 
during the existence of the emergency, ^[it] may, by general or special order,, 
authorise any officer to require the said authorities to perform such duties until 
the Central Government is of opinion that the emergency has passed, and the 
said authority shall comply accordingly, and the provisions of the said section 
shall apply subject to the following modification, namely: — 

The Central Government shall pay any authority, on whom a requisition 
has been made, such compensation for any loss or damage attributable to such 
requisition, and for any services rendered or expenditure incurred in complying 
therewith as, in default of agreement, shall be decided to be just and reasonable, 
having regard to the* circumstances of the case, by the arbitration of a person 
to be nominated in this behalf by the Central Government and the decision of 
such person shall be final.] 

69. [Bepectl-] Bep, hy the Bepealing Act {I of 1938), 8. 2 and 8ch» 


THE EIEST SCHEDULE. 

Ports, Vessels chargeable, Eate op Port-dues and Frequency op 

PAYlkEENT. 

(See sections 1 and 33. ) 

Part I. — ^Bengal. 


Name of port. 

Vessels chargeable. 

Rate of port-dues. j 

1 

Due how often chargeable 
in respect of same vessel. 

I 

2 

• 3 

i ^ 

Calcutta 

Sea-going vessels of 
twenty-tons and 
upwards. 

2[Not exceeding four annas 
per ton : * provided that 
in the case of dhoms and 
country vessels employed 
in the coasting trade cr in j 
trade exclusively between 
India and Burma, the 
rate shall be one-half the 
rate chargee ble in respect 
of other vessels. 

Whenever the vessel enter: 
the port except in the case 
ofmeil-stermer's, coasting 
ve's h ard ves''els en- 
eag^d in f'fde excli’sively 
between India ard Burma 
wh’ch shall net be charge- 
able mere than once in 
sixty days.] 


LEG. BEP. ermnent of India, in tlie Commerce Depart- 

1 Substituted by A.O., for ment, No. 19-P. (27) 37 dated 7tb August, 

2 Substituted by Xotifieation of the Got- 1937, for the original entry 
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Name of port. 

I 

Vessels chargeable. 

2 

Rate of port-dues, 

3 

Due how often chargeable 
in respect of same vessel. 

4 

Calcutta — iontd* 

Tug-steamers and 
river steamers. 

Not exceeding four annas 
per ton. 

Once between the ist Jan 
uary and the 30th June, 
and once between the 
1st July and the 31st 
December, in each year. 

Cuttack Ports,— 

namely, False 

Point and Pooree. 

Sea-going vessels rf 
ten tons and up- 
wards. 

Not exceeding four annas 
per ton. 

Whenever the ve-sel enters 
any one of the ports 
except in the case of 
mail-stesmers and coast- 
ing- vesseh, which shall 
not be chargeable more 
than once in sixty days. 

Balasore Ports, — 

namely, Balasore, 
Churaman, Laich- 
hunpur, Ghanua, 
Subarnarekha, 
Dhamra (CUand- 
bally) and Sartha, 

Ditto 

Dittoo 

Whenever the vessel enters 
any one of the ports, 
except in the case of 
ma 1 steamers ard coast- 
ing-vc sseh, wk ic h shall 
not be chargeable more 
than once in thirty days. 


Part II. — Madras Presidency. 


Name of port. 

I 

Vessels 

charge- 

able. 

2 

i 

Rate of port-dues. 

3 

Due how often chargeable 
in respect of same vessel, 

4 


1 

1 

" 1 

1 Foreign vessels. 



I 

1 

to 1 

•H 1 

1 

§■ 

1 


1 (a) In the case of a foreign 
ship or steamer, engaged 
in trade with the Straits 
Settlements or Ceylon 
calling at Madras, not 
exceeding four annas a 
ton. 

The payment of the due 
at the port will exempt 
the ship or steamer for a 
period of sixty days from 
liability to pay the due 
again. 

Madras 

i 

i 

a 

Ja 

Cm 

0 

m 

T 3 


{b) In the case of any other 
foreign ship or steamer 
calling at Madras, not 
exceeding four annas a 
ton. 

Coasting Vessels^ 

The due is payable on each 
entry into the port. 



tn 

i 

'0 . 

V 1 
CO 


(c) In the case of a coasting 
ship calling at Madras, 
not exceeding one and a 
half annas a ton, 

(d) In the case of a coasting 
steamer calling at Madras 
not exceeding tlpree, annas 
a ton. 

The payment of the due 
at the port will exempt 
the ship for a period of 
sixty days from liability 
to pay the due again. 

The due is payable once in 
thirty days. 
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Name of port. 


Vessels 

charge- 

able. 


Rate of port-dues. 


Due how often chargeable 
in respect of same vessel. 


Eastern Group. 



1. Gopalpur. 

2. Baruva. 

3. Galingapatam. 


4. Bimlipatam. 

5. * *] 


6. Gocanada 

7. Goringa 


f j 8. Naraspur. 

I 9. Perupalam 

10. Mauslipatam. 
f n. Nagayalanka. 
12. Kottapalem. 


13. Moratata 

14. Gangadipalem 

15. Nizampatnam 

16. Ipxirupalem 

17. MotUpalle 

18. Kottapatnaip 


19. Iskaalle 


Foreign vessels, 

( a) In the case of a foreign 
ship or steamer, engaged 
in trade with the Straits 
Settlements, calling at 
any one port in the East- 
ern group, not exceeding 
three annas a ton. 


The payment of the due 
at the port will exempt 
the ship or steamer for a 
period of sixty days from 
liability to pay the due 
again at that port. 


{b) In the case of any other The due is payable on each 
foreign ship or steamer entry into the port, 
calling at any one port in 

the Eastern group, not i 

exceeding three annas a 

ton. 


j(r) In the case of a foreign 
I ship or steamer, engaged 
' in trade with the Straits 
Settlements, calling at 
more than one port in the 
Eastern group, not ex- 
ceeding four and a half 
annas a ton. 


(d) In the case of any other 
^ foreign ship or steamer 
i at more than one port 
in the Eastern group, not 
i exceeding four and a half 
j annas a ton. 

! Coasting vessels, 

{e) In the case of a coasting 
ship calling at any port, 

! not exceeding one and a 
I half annas a ton. 


The payment of the due 
at tne first port callecj at 
in the group will exempt 
the ship or steamer for a 
period of sixty days from 
liability to pay the due 
again at that or any other 
port in the group. 


The due is payable once 
for the voyage. 


The payment of the due 
at the port will exempt 
the ship for a period of 
sixty days from liability 
to pay the due again at 
that port. > ^ 


,(/) In the case of a coasting The payment of thb due 
steamer, calling at one or at the first port called 

more ports in the Extern at in the group will 

group, not exceeding exempt the steamer for a 

three annas a ton. period of thirty days from 

, liability to pay thle due 

, 1 again at that or any other 

I ! port in the group. 


Foreign vessels, 

(a) In the case of a foreign 
ship or steamer, ei^^ed 
in trade with the Straits 
Settlements, calling at 
any one port in the Eas- 
tern group, not exceSeding 
three annas a| ton. ‘ , 


The payment o? the due 
at the port will ejeempt 
the ship or steamer for a 
period of sixty days from 
liability to pay the due 
again at that port.i ' 


XjEG. rep • p« 587 . For the levy -of port'dues 

1 For the omission of the port of Vizaga- and that port, see Gazette of India, 1934 , 
pitam, see Fort St, George Gazette, 1925 , Ft, I, p. 792 . i i ; r < 

G. C. M.— 523 
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Name of port. 


Vessels 

chargea- 

ble. 


Rate of port-dues. 


Due how often chargeable 
in respect of same vessel. 


Eastern Group — contd. 



{ 4.3, TirupaLiiikudL, 
44 Dcvipatnam . 
45. Mudiyanpat- 
natn. 

46. Alagaytnko- 
1am. 

{ 47. Attankarar , 
48. Emanangundu. 
49. Pamban. 

'^50. Rameswaram. 
"<51. Mandapam . 
^52. Vedalai 
'*5^. Muttupettai , 
54. Kilakarai • 
55. Ervadi 
56. Valinokkam . 


r 7. Ver 
I58. Vai 


Vembar 


^58. Vaippar 

59. Tuticorin 

60. Ovary 

61. Kayalpatnam . 

62. Kulasekhara- 

patnam. 

Western Group. 

63. Cochin 

64. Gha\akad 
r65. Velivangod 
i 66. Ponani 
[,67. Kuttayi 
'68. Parapanna 

69 Tanur 
^70. Parpanangadi 


Foreign VesseU. 

(c) In the case of a fore- 
ign ship or steamer, eng- 
aged in trade with the 
Straits Settlements, calling 
at more than one port in the 
Eastern group, not exceed- 
ing four and a half annas 
a ton. 


The payment of the due at 
the first port called at in 
the group will exempt the 
ship or steamer for a 
period of sixty days from 
liability to pay the due 
again at that or any other 
port in the group. 


(d) In the case of any The due is payable once 
other foreign ship or stea- for the voyage, 
mer cal ing at more than 
one port in the Eastern 
group, not exceeding four 
and a half annas a ton. 

Coasting Vessels. 

(/) In the case of a coast- The payment of the due 
ing ship calling any at port, at the first port will ex- 


not exceeding one and a 
naif annas a ton. 


empt the ship for a period 
of sixty days frem liability 
to pay the due again at 
that port. 


(/) In the case of a coast- The payment of the due 
ing steamer, calling at one at the first port called 


or more ports in the Eastern 
Rroup, not exceeding three 
annas a ton* 


at in the group will 
exempt the steamer for a 
periedof thirty days from 
liability to pay the due 
again at that or any other 
port in the group. 


Foreign Vessels. 

(fl) In the case of a fore- 
ign ship or steamer, engag- 
ed in trade with the Straits 
Settlements, calling at any 
one port in the Western 
group, not exceeding three 
annas a ton. 


iThe payment of the due 
at the port will exempt 
the^ ship or steamer for a 
period of sixty days from 
liability to pay the due 
again at that port. 


The due is payable on each 
(h) In the case of any entry into the port, 
other foreign ship or st€;a- 
mer calling at any one port 
in the Western group, not 
I exceeding three annas a 
ton. 
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Vessels 


Due how often chargeable 

Name of port. 

charge- 

able. 

Rate of port-dues. 

in respect of same vessel. 

I 

2 

3 : 

4 


Eastern Group— conid. 



"71. Ferokh 

72 Beypore 

73, Calicut 

I" 74. Kapatta 

^75- Q^uilandi 

"76. Kottakkal 
77. Badagara 
78 Muttankal 
^ 79 Ghompayi 

^80. Kallayi 

1 ^ 8 1. Talayi 

82 Tellicherry 

83. Cannanore 

[“84. Pudiangudi 

1^85. Azhikal 

fSG Ettikulam 

1^87. Kawayi 


Foreign Vessels. 

(c) In the case of a fore- 
ign ship or steamer, eng- 
aged in trade with the 
Straits Settlements, calling 
at more than one poi t in 
the Western group, not 
exceeding four and a half 
annas a ton. 


The payment of the due at 
the first port called at in 
the group will exempt the 
ship or steamer for a 
period of sixty days from 
liability to pay the due 
again at that or any other 
, port in the group. 


(d) In the case of any The due is payable once for 
other foreign ship or stea- the voyage, 
mer calling at more than 
one purt in the Western 
group, not exceeding four 
and half annas a ton. 


Coasting Vessels, 

(e) Tn the case of a coast- The payment of the due 
ing ship calling at any at the port will exempt 
port, not exceeding one ' the ship for a period of 
and a half annas a ton. sixty days from liability to 

pay the due again at that 
port. 


(/) In the case of a coast- 
ing steamer calling at one 
or more ports in the Wes- 
tern group, not exceeding 
three annas a ton. 


The payment of the due at 
, the first port called at in 
the group will exempt the 
steamer for a period of 
thirty days from liability to 
pay the due again at that 
or any other port in the 
group. 


”88. Hosdrug 1 

89. Baikal , | 

90, Kasaragod 

•] 

92. Manjesvara 

93. Mangalore 


j Foreigri^Vessels, | 

(a) In the case of a fore- 
ign ship or steamer, engag- 
ed in trade with the 
Straits Settlements, calling 
at any one port in the 
Western group, not exceed- 
ing three annas a ton. 


The payment of the due 
at the port will exempt 
the ship or steamer for a 
period of sixty days from 
liability to pay the due 
again at th^t port. 


{b) In the case of any The due is payable on each 
other foreign ship or entry into t le port, 
steamer calling at any one 
'ort in the Western group, 
not exceeding thiee annas 
a ton. 


’94. Mulki 
95. Padubidri 
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Vessels Due how often chargeable 

Naine of port* charge- Rate of port-dues. in respect of same vessel, 

able. 

'23 4 



LEG. REP. 

1 Substituted by Act (Madras) I of 1925. 


sec. 2 , 
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so far as the ports of Madras, Vizagapatam and Cochin are concerned 
coasting ship'' and coasting steamer" mean, respectively, a ship or steamer -which at the 
port of Madras, Vizagapatam or Cochin discharges cargo exclusively from, or takes in 
cargo exclusivelv for, any port in the island of Ceylon or any part of India and Burma, 
between the western most part of Sind and the south-eastern most part of Burma; and 
^ ^ coasting steamer ' ' includes a coasting steam- vessel having a general pass under section 1G4 
of the Sea Gusti»ms \cr, 1H78 ;J 

(c) ^‘foreign ship" or "foreign steamer" means respectively a ship or steamer not 
being a coasts e ip t r coast 1 g sti « md ; 

Provided that, for the purpose of the levy of port-dues, a vessel shall not be deemed, 
during one and the same voyage, to be both a coasting ship or steamer and a foreign ship 
or steamer, but port-dues shall, in respect of such voyage, be leviable on such vessel either 
as a coasting or as a foreign ship or steamer, whichever rate is the higher. 

Explanation 2 , — ^Ports enclosed in double brackets in the first column of the schedule 
shall be treated as if they were only one port; every vessel in respect of which such dues 
have been charged and taken at one of the bracketed ports being exempted from the 
payment of port-dues entering another port bracketed with it within the period specified 
in the fourth column of the schedule. 


Part III. — ^Bombay Presidency. 


Name of port. 

' Vessels chargeable. 

1 

Rate of port-dues. 

Due how often chargeable 
in respect of same vessel. 

z 

1 2 

J 

3 

4 


Bombay 


Jiorthem group of 
^orts, 

1. Goga 

2. Dholera(PV'Aitt/e 
Bandar ) . 

3. Tankari 

4. Dehegam 

5. Kavi 

6. Dehej 

7. Broach 

8. Bhagwa 

9. Surat 

10. Matwad 

11. Balsar ..j 

12. Umarsadi 

13. Kolak 

14. Kalai 
15 Maroli 

16. Umbargam . , 

17. Gholwad 

18. Dahanu Greek 

19. Tarapur 

20. OlivaraNava- 
pur, 

21. Satpati Greek. . 

22. Mahim (Kelva) 


Sea-going vessels of 
ten tons and up- 
wards (except fish 
ing boats). 

2 [Tug-boats, ferry- 
boats and river- 
boats, whether pro 
pelled by steam or 
other mechanical 
means]. 


Not exceeding four annas 
per ton. 


Not exceeding four annas 
per ton. 


Once in the same month. 


Once between the ist Jan- 
uary and the 30th June, 
and once between the 
1st July and 31st Decem- 
ber in each year. 


Sea-going vessels 
I often tons and 
( upwar Is (except 
j fishing-boats) , 


Not exceeding three annas 
per ton ; provided that a 
coasting steamer when- 
ever it enters any port 
may be charged at a rate 
to be determined by the 
3[* j Government and 
not cxcedding the highest 
rate of port-dues levia- 
ble at any port of the 
group to which such 
port belongs. 


Once in thirty days at the 
same port : provided that 
no coasting vessel or 
coasting steamer, having 
paid port-dues at any 
port, shall be chargeable 
with port-dues again at 
the same or any other 
port of the same group 
within thirty days. 




LEG. EEP. 

1 Inserted by Notification of the Govern- 
ment of India in the Commerce Department, 
Ko. 19 P. (27) 37 dated 7th Aug. 1937. 

3 Substituted by Notification of tlie Gov- 


ernment of Bombay in the Marine Depart- 
ment No. 459, dated 27th March, 1923, for 
"Tug. s earners, ferry-steamers and nver 
steamers,” 

sWord TiOcal’ omitted by A.O., 1937. 
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Name of port. 

Vessels chargeable. 

Rate of port-dues. 

Due how often chargeable 
in respect of same vessel. 

I 

2 

3 

4 


23* Kelva 

24. Dantiora 

25, Amala 



an addition of one^balf 
of such highest rate. 


Southern group of 
ports. 


1. Bandra 

2. Vesava 

3. Manori 

4. Utan 
5* Bassein 
o, Bahivadi 

7. Kalyan 

8. Thana 

9. Mahul 

10. Trombay 

11. Panwel 

12. Mora 

13. Karanja 

14. Thai 

15. Alibag 

16. Revdanda 

17. Mandad 

18. Bankot 

19. Kelshi 

20. Harnai 

21. Dab hoi 
's2. Barya 

Jaygad 

24. Varavda 

25. Ratnagiri 

26. Purangad 

27. Jayatapur 

28. Vijaydurg 

29. Devgad 

30. Achra 

31. Malwan 

32. Nivti 

33. Vengurla 

34. Redi 

35. Kimapani 

36. Tilmati 

37. S dashivgad; 

38. Karwar, i cl 
d ng Baitkho 

39. Bingi 

40. Chendya 

41. Belikeri 

42. Ankola 

43. Gangavali 

44. Tadri 

45. Kumpta 

46. Honawar 

47. Manki 

48. Murdeshwar 

49. S^urali 

50. Bhatk 


Sea-going vessels 
of ten tons and 
upwards (except 
fishing-boats). 


Not exceeding three annas 
per ton : provided that a 
coasting steamer when- 
ever it enters any port 
may be charged at a rate 
to be determined by the 
![♦ *] Government and 
not exceeding the highest 
rate of port-dues leviable 
at any port of the group 
to which such port be- 
longs, and an addition 
of one-half of such hig- 
hest rate. 




Once in thirty days at the 
same port ; provided that 
no coasting vessel or 
coasting steamer, having 
paid port-dues at any 
port, shall be chargeable 
with port-dues again at 
the same or any other 
port of the same group 
within thirty days. 


LEG. REP. 

iWord TiOcaP omitted by the A.O., 1937. 
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Name of port. ' 

V^essels chargeable. 

Rate of port-dues. 

Due how often 
chargeable in respect 
of same vessel. 

z 

2 

3 

4 

Karachi . . £ 

Jea-going vessels of 1 
ten tons and up- 
wards (except fish- 
ing-boats). 

Sfot exceeding four 

annas per ton. 

Once in three months. 


‘[Tug-boats, ferry- 
boats, and river- 
boats, whether 

propelled by steam 
or other mecham- 
cal means.] 

Ditto. 

Once between the ist Jan- 
uary and the 30 th June 
and once between the 
ist July and the 31 st 
December, in each year. 


* 


*] 

\Part IV.— 

Burmai Rep , by A,0,, 1937 . 

Part V — Easterv Bengal and Assam. 

Name of port. 

Vessels chargeable. 

1 

Rate of port-dues, 

Due how often 
chargeable in respect 
of Same vessel 

X 

2 

i ^ 

' 4 

Chittagong 

Sea-going vessels of 
ten tons and up- 
wards, not being 
ballam-boats. 

Not exceeding four and 
a half annas per ton. 

f 

®[ Whenever the vessel enters 
the port, except in the 
case of mail steamers 
coasting vessels, and ves- 
sels engaged m trade 
exclusively between India 
and Burma, which shall 
not be chargeable more 
than once in sixty days]. 


Tug-steamers and 
river steamers. 

Not exceeding four and 
a half annas per ton. 

Once between the ist Jan 
uary and the 30 th June 
and once between the 
ist July and the 31 st 
December, in each year. 


Ballam boats. 

Not exceeding one anna 
per ton. 

Whenever the vessel enters 
the port. 


L£!G'* IMiF* 

1 Substituted by Notification of the Gov- 
ernment of Bombay in the Marine Depart- 
ment, No. 459, dated 13th July, 1923 for 
^Tug-steamers and river-steamers^', 
s Entries relating to Aden omitted by A. 


O., 1937. 

8 Substituted by Notification of the Gov- 
ernment of Bengal in the Department of 
Commerce and Labour, No. 17 Mne., dated 
14th August, 1937, for the original entry. 
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The Indian Post Office Act (VI of 1898), 

THE SECOND SCHEDULE. 

Enactments bepealed. 

Bey hy the Repealing Act (I of 1938), S. 2. 


THE MADRAS INDIAN PORTS (AM NDMENT) ACT, 1925. 

Act No. I op 1926. 

[12th January, 192G. 

An Act to amend the Ind'ian Ports Act, 1908, in its application to the Presi- 
dency of Madras. 

Whereas it is expedient to amend the Indian Ports Act, 1908, in its 
Preamble. application to the Presidency of Madras, and whereas 

the previous sanction of the Governor-General has 
been obtained to the passing of this Act ; It is hereby enacted as follows : — 

Short title. called The ‘‘Madras Indian 

Ports (Amendment) Act, 1925.’’ 

2. For clause (a) of Explanation 1 to Part II of the First Schedule to 

tht^Firtt^^Schedi]iro?A^^ Indian Ports Act, 1908, the following clause shall 
XV of 1908. substituted, namely, — 

“Ship” means a vessel propelled solely by wind power and “steamer” 
any vessel other than a ship 


THE INDIAN POST OFFICE ACT (VI OP 1898), 


Year. 

[ No 

j Short title | 

1 Amendment 

1898 J 

VI 

1 

The Indian Post Office Act, 1898, 

Kept 8led in part, XII of 1898, S. 18; X 
it 1914. 

AnundKt, H of 190 ; ITT of 1912; XIV 
< fl'l4:VI of 1921; XV of HauXlI 
of 1922 S 4; X IV of 19.2; Thfr Indian 
Finn.. An l9.4; XVI ol 19 A; Xlll 
ol I9..';;X1X * 1926, Vol 1927:Vo£ 
10 8. Vi ol 1929 11 ot H30. XV of 
1930. See the li'dian Fuanie Acts. 
I'l.U; VII ot 19 3. IX of 1934: V of 
1935 and I ii ance Atia 19 6 to 1946. 
^ee Alts, XV of 1940 ; \ 11 of 1941 ; 
Vlllotl943. 


CONTENTS. 


CHAPTER I, 

Preliminary. 

Sections. 

1. Short title, extent, application and 
commencement. 

2. Bednitions. 

3. Meanings of ^4n course of transmis- 
sion by post” and "delivery”. 

CHAPTER n. 

Privilege and Protection of the 
Government. 

4. Exclusive privilege of conveying 

letters reserved to the Government. 

5. Certain persons expressly forbidden 

to convey letters. 

6. Exemption from liability for loss, 

mis-delivery, delay or damage. 

7. Power to fix rates of inland postage. 

C. C M. — 


Sections. 

CHAPTER m. 

Postage. 

8. Power to make rules as to payment 
of postage and fees in certain cases. 

9. Power to make rules as to registered 
newspapers, 

10. Power to declare rates of foreign 
postage. 

11. Liability for payment of postage. 

12. Recovery of postage and other sums 
due in respect of postal articles. 

13. Customs duty paid by the Post Ofiice 
to be recoverable as postage. 

14. Post Office marks primes facie evi- 
dence of certain facts denoted. 

15. Ofilcial mark to be evidence of 
amount of postage. 
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Sections. 

CHAPTER IV. 

Postage Stamps. 

16. Provision of postage stamps and 
power to malce rules as to them. 

17. Postage stamps to be deemed to be 
stamps for the purpose of revenue. 

CHAPTER V, 

Conditions op Transmission op Postal 
Articles. 

18. Re-delivery to sender of postal article 
in course of transmission by post. 

19. Transmission by post of anything in- 
jurious prohibited. 

20. Transmission by post of anything in- 
decent, etc., prohibited. 

21. Power to make rules as to trans- 
mission by post of postal articles. 

22. Power to postpone despatch or deli- 
veiy of certain postal articles. 

23. Power to deal with postal articles 
posted in contravention of Act. 

24. Power to deal with postal articles con- 
taining goods contraband or liable to luiy. 

24-A. Power to deliver such articles to 
Customs authority. 

25. Power to intercept notified goods dur 
inp* transmission by post. 

26. Power to intercept postal articles for 
public good. 

27. Power to deal with postal articles 
from abroad bearing fictitious or prerious* 
ly used stamps. 

27-A. Prohibition of transmission by post 
of certain newspapers. 

27-B. Power to detain newspapers and 
other articles being transmitted by post. 

27-0. Procedure for disposal by High 
Court of’ applications for release of news- 
papers and articles so detained. 

27-D. Jurisdiction barred. 

CHAPTER VT. 

Registration, Insurance and Value- 

payable Post. 

* 28. Registration of postal articles. 

29. Power to make rules as to registra- 
tion. 

30. Insurance of postal articles. 

81. Power to require insurance of postal 
articles. 

32. Power to make rules as to insurance. 

33. Liability in respect of postal articles 
insured. 

34. Transmisqion by post of value-paya- 
ble postal articles. 

. 35. Power to make rules as to value-paya- 
ble postal articles. 

36. Power to give effect to arrangements 
with other countries. 

CHA.PTEB Vn. 

ITndpltvfred Postal Articles. 

37. Power to make rrles as to disposal of 
nn-^ diver ed postal articles. 

38 of undelivered postal articles 

at oflice of Postmaster-General. 

39. Pinal disposal of undelivered postal 
articles. 


Sections. 

CHAPTER Vm. 

Ship Lsttibbs. 

40. Duty of master o± ship, departing 
from any port in British India, and not 
being a mail ship, to convey mail bags. 

41. Duty of master of ship arriving at 
any port in British India in respect of pos 
tal articles and mail bags on board. 

42. Allowance of gratuities for conve- 
yance of postal articles by ships other than 
mail ships. 

CHAPTER IX. 

Monet Orders. 

43. Power to maintain money order sys- 
tem and to make rules as to remittances 
thereby. 

44. Power for remitter to re-call money 
order or alter name of payee. 

45. Power to provide for the issue of pos- 
tal orders. 

46. Power to give effect to arrange- 
ments with other countries. 

47. Recovery of money order paid to the 
wrong person. 

48. Exemption from liability in respect 
of money orders. 

CHAPTER X. 

Penalties and Procedure. 

Offences hy Officers of the Post Office, 

49. Penalty for misconduct of person em- 
ployed to carry or deliver mail bags or pos- 
tal articles. 

50. Penalty for voluntary withdrawal 
from duty, without permission or notice, of 
person employed to carry or deliver mail 
bags or postal articles. 

51. Penalty for making false entry in 
register kept by person employed to carry 
or deliver postal articles. 

52. Penalty for theft, dishonest mTsau- 
propriation, secretion, destruction, or throw- 
ing away, of postal articles. 

53. Penalty for opening, detaining or de- . 
laying postal articles. 

54. Penalty for fraud in connection with 
official marks and for receipt of excess pos- 
tage. 

55. Penalty for fraudulently preparing, 
altering secreting, or destroying Post Office 
documents. 

56. Penalty for fraudulently sending un- 
paid postal articles. 

57. Punishment of offences committed in 
India outside British India. 

Other Offences. 

58. Penalty for contravention of sec. 4, 

59. Peualtv for contravention of sec. 5. 

60. Penalty for breach of rules under 
sec. 16, 

61. Penalty for contravention of sec. 19 
or 20. 

62. Penalty for defiling or injuring post 
office letter-boxes. 

63. Penalty for affixing without authority 
thing to, or paintinar. tarring or disfiguring, 
post office or post office letter-box. 

64. Penalty for making fal^e declaration. 

65. Penalty for master of ship faihng to 
comply with the provisions of see. 40 or 41. 
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Sections. 

66. Penalty for detention of letters on 
board vessel arriving in port. 

67. Penalty for detaining mails or open- 
ing mail bag. 

68. Penalty for retaining postal articles 
wrongly delivered or mail bags. 

69. Penalty for unlawfully diverting 
letters. 

General, 

70. Penalty for abetting, or attempting 
to commit, offences under Act. 

71. Property in cases of offences to be 
laid in the Post Office. 


Sections. 

72. Authority for prosecution under cer- 
tain sections of Act. 

CHAPTER XL 
Supplemental. ^ 

73. Zemindari and other district posts, 

74. General power to make rules and pro- 
visions as to rules under Act. 

75. Delegation of powers, other than 
rule-making powers, to Director-General. 

76. [I^epealed.] 

77. Saving. 

The First Schedule. — Inland Post- 
age rat s. 

The Second Schedule. — [JS epeahd,] 


THE INDIAN POST OFFICE ACT (VI OF 1891) ^ 

[22nd March^ 1898. 

An Act to consolidate and amend the law relating to the Post Office in India, 

Whereas it is expedient to consolidate and amend the law relating to the 
Post Ofl&ce in India ; It is hereby enacted as follows : — 

CHAPTER I. 

Preliminary.. 

Short title, extent, appli- 1. (1) This Act may be called The Indian 

cation and commen^enent. Post Office Act, 1898. 

(2) It extends to the whole of British India, inclusive of * * * *], 
British Baluchistan, the Sonthal Parganas and the Parganas of Spiti; and it 
applies also to — 

(а) all Native Indians subjects of Her Majesty in any place without and 
beyond British India; 

( б ) all other British subjects within the territories of any Native Prince 
or Chief in India ; and 

(c) all servants of the Queen, whether British subjects or not, within the 
territories of any Native Prince or Chief in India. 

(3) It shall come into force on the first day of July, 1898. 

_ * 2. In this Act, unless there is anything repng- 

® uant in the subject or context, — 

(a) the expression “Director-Generar’ means the Director-General of 
^ [Posts and Telegraphs] ; 

(J) the expression ‘^inland,” used in relation to a postal article, means — 

(i) posted in British India and addressed to any place in British India 
or to any place for which a Post Office is established by the ^[Central Govern- 
ment or the Crown Representative] beyond the limits of British India ; or 

(ii) posted at any Post Office established by the ^[Central Government 
or the Crown Representative] beyond the limits of British India and addressed 
to any place for which any such Post Office is established or to any place in 
British India : 

® [Provided that the expression ‘‘inland” shall not apply to any class of 
postal articles which may be specified in this behalf by the Central Government 
by notification in the Official Gazette, when posted in or at or addressed to any 
places or post offices which may be described in such notification;] 

(c) the expression “mail bag” includes a hag, box, parcel or any other 
envelope or covering in which postal articles in course of transmission by post 


LEG. REP. 

iFor statement of Objects and Reasons, 
see Gazette of India, 1897, Pat, Y, p. 385; 
for Report of the Select Committee, see ibid, 
1898, Pt. Y., p. 211; for Proceeding*? in 
Council see ibiu,, 1807, Pt. YI, p. 249; ihid,^ 
1898, Pt. YI, pp, 23, 99 and 285 to 285. 


2 Repealed by the Burma Laws Act ^XIII 
of 1898). 

3 Substituted for be words ‘the Post Offce 
of India' by Act XIY of 1914. 

4 Substituted for ‘Governor-GeneTal in 
Council' by A.O,, 1937. 

5 Added by Act II of 1903, sec. 2. 
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are conveyed, whether it does or does not contain any sucli article ; 

(d) the expression ^^mail sliip^’ means a ship employed for carrying- 
mails, pursuant to contract or continuing arrangement, by the Central Govern- 
ment or Her Majesty’s Government or the Government of any British possession 
or foreign country ; 

(e) the expression ‘‘officer of the Post Office” includes any person em- 
ployed in any business of the Post Office or on behalf of the Post Office ; 

(/) the expression “postage” means the duty chargeable for the trans- 
mission by post of postal articles ; 

(g) the expression “postage stamp” means any stamp provided by the 
Central Government for denoting postage or other fees or sums payable in res- 
pect of postal articles under this Act, and includes adhesive postage stamps and 
stamps printed, embossed, impressed or otherwise indicated on any envelope, 
wrapper, post card or other article ; 

(70 the expression “post office” includes every house, building, room, 
carriage or place used for the purposes of the Post Office, and every letter-box 
provided by the Post Office for the reception of postal articles ; 

('?) the expression “postal article” includes a letter, postcard, newspa- 
per, boolr, pattern or sample packet, parcel and every article or thing transmis- 
sible by post ; 

(}) the expression “Postmaster-General” includes a Deputy Postmaster- 
General or other officer exercising the powers of a Postmaster-General; and 

<'k) the e^^pression “the Post Office” means the department ^[established 
for the purpose of carrying the provisions of this Act into effect and] presided 
over by the Director-General. 

Meanings of oonrse 

of transmission by post’^ 3. For the purposes of this Act, — 
and delivery.'' 

(а) a postal article shall be deemed to be in course of transmission by 
post from the time of its being delivered to a post office to the time of its being 
delivered to the addressee or of its being returned to the sender or otherwise 
disposed of under Chapter VII; 

(б) the delivery of a postal article of any description to a postman or 
other person authorized to receive postal articles of that description for the post 
shall be deemed to be a delivery to a post office, and 

(c) the delivery of a postal article at the house or office of the addressee, 
or to the addressee or his servant or agent or other person considered to be autho- 
rized to receive the article according to the usual manner of delivering postal 
articles to the addressee, shall be deemed to be delivery to the addressee. 

CHAPTER II. 

Privilege and Protection of the Government. 

4. (1) Wherever within British India posts or postal communications are 

, established by the Central Government, the Central 

Government shall have the exclusive privilege of con- 
to fcheGovemment. ' veying by post, form one place to another, all letters, 

except in the following cases, and shall also have the 
exclusive privilege of performing all the incidental services of receiving, col- 
lecting, sending, despatching, and delivering all letters, except in the following 
cases, that is to say : — 

(a) letters sent by a private friend in his way, journey or travel, to be 
delivered by him to the person to whom they are directed, without hire, reward 
or other profit or advantage for receiving, carrying or delivering them ; 

(b) letters solely concerning the affairs of the sender or receiver ther.iof, 
sent by a messenger on purpose ; and 

I/ EG. B EF. Sec. 4 . — ^As to when a postal article Is to 

1 Added by Act XIV of 1914, sec. 3. be deemed to be "in course of tronsmission 

by post,” see 1930 Lab. 4fi0=:129 T.C. 760. 
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(c) letters solely concerning goods or property, sen.t either by sea or by 
land to be delivered with the goods or property which the letters concern, with- 
out hire, reward or other profit or advantage for receiving, carrying or deliver- 
ing them : 

Provided that nothing in the section shall authorize any person to make 
a collection of letters excepted as aforesaid for the purpose of sending them 
otherwise than by post. 

^2) For the purposes of this section and section 5, the expression ^Tet- 
ters” includes postcards. 

5. Wherever vithin British India posts or postal communications are 

^ ^ . - established by the Central Government, the following 

foSddS persons are expressly forbidden to collect, carry, ten- 

der or deliver letters, or to receive letters for the pur- 
pose of carrying or delivering them, although they 
obtain no hire, reward or other profit or advantage for so doing, that is to say : — 
(cy) common carriers of passengers or goods, and their servants or agents, 
except as regards letters solely concerning goods in their carts or carriages; 
and 

Cb) owners and masters of vessels sailing or passing on any river or canal 
in British India, or between any ports or places in British India, and their ser- 
vants or agents, except as regards letters solely concerning goods on board, and 
oxcept as regards postal articles received for conveyance under Chapter VIII. 

6. ^[The Crown] shall not incur any liability by reason of the loss, mis- 
Esemptioa from UaiiiUty delivery or delay of, or damage to, any postal article 

for loss, misdelivery, delay course of transmission by post, except m so far as 
or damage. ^ such liability may in express terms be undertaken by 

the Central Government as hereinafter provided; 
and no officer of the Post Office shall incur any liability by reason of any such 
loss, misdelivery, delay or damage, unless he has caused the same fraudulently 
or by his wilful act or default. 


CHAPTEE III. 

Postage. 

7. (1) The Central Government may, by notification in the Official 

Gazette, fix the rates of postage and other sums to be 
Power to fix rates of in- gj^^arged in respect of postal articles sent by the in- 
an pos age. under this Act, and may make rules as to 

the scale of weights, terms and conditions subject to which the rates so fixed 
shall be charged : 

Provided that the highest rate of postage, when prepaid, shall not ex- 
ceed the rate set forth for each class of postal articles in the first schedule . 

(2) Unless andmiitd such notification as aforesaid is issued, the rates 
set forth in the said schedule shall be the rates chargeable under this Act. 

(3) The Central Government may, by notification in the Official Gazette, 
deel:are what packets Tuay be sent by the inland post as book, pattern and sam- 
ple packets within the meaning of this Act. 

Power to make rules as 

to payment of postage and 8 . The Central Government may, by rule, — 
fees in certain cases. 

(a) require the prepayment of postage on inland postal articles or any 
class of Inland postal articles, and prescribe the manner in which prepayment 
shall be made ; 


LEG. REF. 

1 Substituted for ^Secretary of State for 
India in Council' by A.O., 1937. 


Sec. 6 . — ‘U)efault” is used in the sense 
failure in duty, care, etc., as the cause of 


some untoward event. 1931 9#*1 = 

1982 A. 139, Goods sent by value-payable 
parcel — ^Destruction of label — Sale by dead 
letter office — ^Liability of Post Office. 79 I. 
C. 334=46 A. 455=1924 A. 692 ( 1 ), On 
this section, see also 1 M.H.C.B. 800. 
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(h) prescribe the postage to be charged on inland postal articles when 
the postage is not prepaid or is insufficiently prepaid; 

(c) provide for the redirection of postal articles and the transmission by 
post of articles so redirected, either free of charge or subject to such further 
charge as may be specified in the rules ; and 

(d) prescribe the fees to bo charged for the express delivery of postal 
articles, in addition to, or instead of, any other postage chargeable thereon under 
this Act. 

Explanation , — Express delivery’’ means delivery by a special messen- 
ger or conveyance. 


9. ( 1 ) The Central Government may make 

Power to make rules as rules providing for the registration of newspapers 
to registered newspapers. transmission by inland post as registered news- 

papers. 

(2) For the purpose of such registration, every publication, consisting 
wholly or in great part of political or other news, or of articles relating thereto, 
or to other current topics, with or without advertisements, shal be deemed a 
newspaper, subject to the following conditions, namely: — 

(а) that it is published in numbers at intervals of not more than thirty- 
one days; and 

( б ) that it has a bona fide list of subscribers. 

(3) An extra or supplement to a newspaper, bearing the same date as 
the newspaper and transmitted therewith, shall be deemed to be part of the 
newspaper : 

Provided that no such extra or supplement shall be so deemed unless 
it consists wholly or in great part of matter like that of the newspaper and has 
the title and date of publication of the newspaper printed at the top of 
each page. , 

Explanation , — ^Nothing in this secition or in the rules thereunder shall be 
construed to render it compulsory to send newspapers by the inland post. 


Power to declare 
of foreign postage. 


rates 


10. ( 1 ) Where arrangements are in force with the United Kingdom, 

or with any British possession or foreign country, 
for the transmission by post of postal articles bet- 
ween British India and the United Kingdom or such 
possession or country, the Central Government may, in conformity with the 
provisions of such arrangements, declare what postage rates and other sums, 
shall be charged in respect of such postal articles, and may make rules as to the 
scale of weight, terms and conditions subject to which the rates so declared shall 
be charged. 

(2) Unless and until such declaration as aforesaid is made, the existing 
rates and regulations shall continue in force. 


11 . ( 1 ) The addressee of a postal article on which postage or any other 

lAabiUty fox payment of chargeable under this Act is due, shall be bound 
postage. to pay the postage or sum so chargeable on his 

accepting delivery of the postal article, unless he 
forthwith returns it unopened: 


Provided that, if any such postal article appears to the satisfaction of the 
Postmaster-General to have been maliciously sent for the purpose of annoying 
the addressee, he may remit the postage. 


(2) If any postal article on which postage or any other sum chargeable 
under this Act is due, is refused or returned as aforesaid, or if the addressee is 
dead or cannot be found, then the sender shall be bound to pay the postage or 
sum due thereon under this Act. 
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12. If any person refuses to pay any postage or other snm due from him 

^ i. 4 . ;i under this Act in respect of any postal article, the 

d 4 ta%ef 5 eet“£ on application made by an officer of 

postal articles. P<>st Office authorised in this behalf by the writ- 

ten order of the Postmaster-General, be recovered 
for the use of the Post Office from the person so refusing, as if it were a fine im- 
posed under this Act by any Magistrate having jurisdiction where that person 
may for the time being be resident; and the Postmaster-General may further 
direct that any other postal article, not being on Her Majesty’s Service, address- 
ed to liiat person shall bo withheld from him until the sum so due is paid or 
rccoveied as aforesaid. 

13. When a postal article, on which any duty of customs is payable, has 

been received by post from any place beyond the 
•o limits of British India, and the duty has been paid 

as%ostage. ° ^ ^ ® by ^^e postal authorities at any customs port or else- 

where, the amount of the duty shall be recoverable as 
if it were postage due under this Act. 

Post Office marks prima 14. In every proceeding for the recovery of any 
facie evidence of certain postage or other sum alleged to be due under this Act 
facts denoted. ^ respect of a postal article, — 

(a) the production of the postal article, having thereon the official mark 
of the Post Office denoting that the article has been refused, or that the addres- 
see is dead or cannot be found, shall be prima facie evidence of the fact so denot- 
ed, and 

(J) the person from whom the postal article purports to have come 
shall, until the contrary is proved, be deemed to be the sender thereof. 

15. The official mark on a postal article denoting that any postage or 
„ . , 1 , ♦ other sum is due in respect thereof to the Post Office 

denc?'^i”^ount' o^post-* ^rj^sh India or to the Post Office of the United 
age. Kingdom or of any British possession or foreign 

country, shall be prima facie evidence that the sum 
denoted as aforesaid is so due. 

CHAPTER lY. 

Postage Stamps. 

16. ( 1 ) The Central Government shall cause 

Provision of postage postage stamps to be provided of such kinds and de- 
stamps and power to make noting such values as ^[it] may think necessary for 
rules as to them. purposes of this Act. 

(2) The Central Government may make rules as to the supply, sale and 
use of postage stamps. 

(3) In particular and without prejudice to the generality of the fore- 
going power, such rules may — 

(a) fix the price at which postage stamps shall be sold; 

(d) declare the classes of postal articles in respect of which post«ige 
stamps shall be used for the payment of postage or other sums chargeable un- 
der this Act; 

(c) prescribe the conditions with regard to perforation, defacement and 
all other matters subject to which postage stamps may be accepted or refused 
in payment of postage or other sums; 

(d) regulate the custody, supply and sale of postage stamps; 

(a) declare the persons by whom and the terms and conditions subject 
to which postage stamps may be sold; and 

(/) prescribe the duties and remuneration of persons selling postage 
stamps. 


LEG. BEP. 

1 Substituted by A.O.^ 193T. 
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^[17. (1)] Postage stamps provided under section 16 shall be deemed to be 

stamps issued by Government for the purpose of 
Postage stamps to be revenue within the meaning of the Indian Penal Code, 

Vose of rSl " prolusions of this Act, shaU 

be used for the prepayment of postage or other sums 
chargeable under this Act in respect of postal articles, except where the Central 
Government directs that prepayment shall be made in some othar way. 

^[(2) AVhere the Central Government has directed that prepayment of 
postage or other sums chargeable under this Act in respect of postal articles may 
be made by prepaying the value denoted by the impressions of stamping machi- 
nes issued under ^[its] authority, the impression of any such machine shall like- 
wise be deemed to be a stamp issued by Government for the purpose of revenue, 
within the meaning of the Indian Penal Code.] 

CHAPTEE V. 

Conditions of Transmission op Postal Articles. 

18. (1) The Central Government may, by rule, provide for the re- 

delivery to sender, without reference to the con- 
nf addressee and subject to such conditions 

transmission by post. any), as may be deemed fit, of any postal article 

in course of transmission by post. 

(2) Save as provided by any rules that may be made under sub-section 
(1), the sender shall not be entitled to re-call a postal article in course of trans- 
mission by post. 


19. (1) Except otherwise provided by rule and subject to such condi- 

tions as may be prescribed thereby, no person shall 
Transmission^ by post ^ or <gend by post any explosive, dangerous, filthy, noxious 
anything injurious prohiMt- deleterious substance, any sharp instrument not 

properly protected, or any living creature which is 
either noxious or likely to injure postal articles in course of transmission by post 
or any officer of the Post Office. 

(2) No person shall send by post any article or thing which is likely to 
injure postal articles in course of transmission by post or any officer of the 
Post Office. 

Transmission by post of ^ 1 

anything indecent, etc., pro- 20. No person shall send by post — 

hibited. 

(a) any indecent or obscene printing, painting, photograph, lithograph, 
engravuig, book or card, or only other indecent or obscene article, or 

(b) any postal article having thereon, or on the cover thereof, any words, 
marks or designs of an indecent, obscene, seditious, surrilous, threatening or 
grossly offensive character. 

Power to make rules as 21. ^[(1) The Central Government may make 

to transmission by post of T»Tiles as to the transmission of articles by post, 
postal articles, ^ ^ £ 

(2) In particular and without prejudice to the generality of the fore- 
going power such rules may — 

(a) specify articles which may not be transmitted by post; 

(b) prescribe conditions on which articles may be transmitted by 

post; 

LEG. BEF. Sec. 19: Scope and Application op Sec- 

IS. 17 re-numbered as S. 17 (1) and sub- tion.— Xee 37 A. 289=13 A.L.J. 356=^28 

a. (2) added by Act XVI of 1924, S. 2. I.C. 655 (sending cocaine by post); 32 0* 

2 Substituted by A.O., 1937. 247 (sending obscene matter in post card). 

3 Substituted by Act III of 1912, S. 2. On this section, see also 28 A. 100; 3 A* 

$37; 20 B, 19$. 
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(c) provide for the detention and disposal of articles in course of trans- 
mission by post in contravention of rules made under clause (a) or 
clause ( 6 ) ; 

(d) provide for tbe granting of receipts for, and the granting and ob- 
taining of certificates of, posting and delivery of postal articles and tbe sums to 
be paid, in addition to any other postage, for such receipts and certificates ; 
and 

(e) regulate covers, forms, dimensions, maximum weights, and en- 
closures, and the use of postal articles, other than letters, for making commu- 
nications.] 

(3) Postal articles shall be posted and delivered at such times 
and in s\ieh manner as the Director-General may, by order, from time to time 
appoint . 

22 (1) Where the despatch or delivery from a post office of letters 

would be delayed by the despatch or delivery there- 
Power to postpone des- from at the same time of book, pattern or sample 
patch, or delivery of cer- and parcels, or any of them, such packets or 

tainposta ar ic es. parcels, or any of them, may, subject to such rules as 

the Central Government may make in this behalf, be detained in the Post 
Office so long as may be necessary. 

(2) Where separate parcel posts are established, parcels may be for- 
warded and conveyed by them, being detained, if necessary, in the Post Office 
for the purpose. 

23. (1) Any postal article sent by post in contravention of any of the 

provisions of this Act may be detained and either 
Power to deal with post returned to the sender or forwarded to destination, in 
al articles posted m con- charged with such additional postage (if 

travention of Aet. ^ Government may, by mie, 

direct. 

( 2 ) Any officer in charge of a Post Office or authorized by the Postmaster- 
General in this behalf may open or unfasten any newspaper or any book, pattern 
or sample packet, in course of transmission by post, which he suspects to have 
been sent by post in contravention of ^[section 20 , clause (a), or of] section 21 
or of any of the provisions of this Act relating to postage. 

(3) Notwithstanding anything in sub-section (1) — 

(a) any postal article sent by post in contravention of the provisions of 
section 19 may, under the authority of the Postmaster-General, if necessary, be 
opened and destroyed; and 

2 [(&) any postal article sent by post in contravention of the provisions 
of section 20 may be disposed of in such manner as the Central Government may 
by rule direct.] 

24. 2 [Except as otherwise provided in this Aet, where a postal article 
to deal Mth post- to contain w goods of which ingjort 

al aMeies contaming goods transmission by post IS prohibited by 

contraband or liable to duty, under any enactment for the time being in force,] 

or anything liable to duty, is received for delivery at 
a post office, the officer in charge of the post office shall send a notice in writing 
to the addressee inviting him to attend, either in person or by agent, within a 
specified time at the post office, and shall in the presence of the addressee or his 
agent, or if the addressee or Ms agent fails to attend as aforesaid then in his 
absence, open and examine the postal article : 

Provided, first, that, if the Director-General so directs in the case of any 
post office or class of post offices, the officer in charge of the Post Office shall 

LEG, BEF. 

1 Inserted by Act III of 1912. 

G.C.M. — f)Q5 


2 Substituted by Act III of 1912, 
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call in two respectable persons as witnesses before he opens a postal article in 
the absence of the addressee or hi^gent: 

Provided, secondly, that in all eases a postal article after being opened 
ander this section, shall be delivered to the addressee, unless it is required for 
the purpose of any further proceeding under this or any other law or enactment 
for the time being in force, and that the opening of th^ postal article and the 
circumstances connected therewith shall be immediately reported to the 
Postmaster-General . 


-L24-A. The Central Government may, by general or special order, 
empower any officer of the Post ,Office, specified in 
Power to deliver sueh order, to deliver any postal article, received 

^icles to Customs autho- beyond the limits of British India and suspeet- 

ed to contain anything liable to duty, to such Cus- 
toms authority as may be specified in the said order, and such Customs autho- 
rity shall deal with such article in accordance with the provisions of the Sea 
Customs Act, 1878, or of any other law for the time being in force.] 

25. Where a notification has been published under section 19 of the 

. . Sea Customs Act, 1878, in respect of any goods of 

Power to intercept notv specified description, ^lor where the import or 

lesion by Pos™^^ ^ ' export into or from British India of goods of any 

specified description has been prohibited or restricted 
by or under any other enactment for the time being in force] any officer of 
the Post Office empowered in this behalf by the Central Government may search, 
or cause search to be made, for any such goods in course of transmission by post, 
and shall deliver “^[all postal articles reasonably believed or found to contain 
such jLOods] to such officer as the Central Government may appoint in this be- 
half, and such goods may be disposed of in such manner as the Central Govern- 
ment may direct. 

®[In carrying out any such search, such officer of the Post Office 
may open or unfasten, or cause to be opened or unfastened, any newspaper or 
any book, pattern or sample packet in course of transmission by post.] 

26. (1) On the occurrence of any public emergency, or in the interest of 

Power to intercept postal tranquaUty, the Central Go-rern- 

articles for public good. uient, or a Provincial Government, or any officer 

specially authorized in this behalf by the ^[Central 
Or the Provincial Government] , may, by order in writing, direct that any postal 
article or class or description of postal articles in course of transmission by 
post shall be intercepted or detained or '^fshall be disposed of in such manner as 
the authority issuing the order may direct.] 

(2) If any doubt arises as to the existence of a public emergency or as to 
, whether any act done under sub-section ( 1 ) was in the interest of the public 
safety or tranquillity, a certificate '^[of the Central Government or. as the case 
be, of the Provincial Government] shall be conclusive proof on the 
('point. 

Power to deal with postal 27. (1) Where a postal article is received by 

artieles from abroad .bearing from any place beyond the limits of British 

Actitious or previously used 
eympa. 

’ {q,) bearing a fictitious postage stamp, that is to say, any facsimile or 

imitation or representation of a postage stamp, or 


\ f iliast proviso’ omitted by 19.-1. 

2 Inserted by Aet XT of 1921. 

5 Ins9i4pA II of 1930, s. 40 and 

^tsuhstitutea by Act HI of 1912. 


5 Inserted by Act III of 1912 
e Substituted by the A.O., 1937 for 
vernor-Geueral in Council. 

1 Substituted for ^signed by a Secretary 
to the Government of jbidia or to the l/ocal 
Government'' * by the A.O., 1937.. 


^Go- 
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(&) purporting to be prepaid witk any postage stamp wiiicli lias been 
previously used to repoy any other postal article, 

the officer in charge of the post office at which the postal article is received, 
shall send a notice to the addressee inviting him to attend, either in person or 
by agent, within a specified time at the post office to receive delivery of the 
postal article. 

(2) If the addressee or his agent attends at the post office within the 
time specified in the notice and consents to make known to the officer in charee 
of the post office the name and address of the sender of the postal article and to 
redeliver to the officer aforesaid the portion of the postal article which bears the 
address and the fictitious or previously used postage 'stamp, or, if the postal 
article is inseparable from the stamp, the entire postal article, the postal article 
shall be delivered to the addressee or his agent 

(3) If the addressee or his agent fails to attend at the post office within 
the time specified in the notice, or, having attended within that time, refuses to 
make known the name and address of the sender or to redeliver the postal 
article or portion thereof a% required sub-section (2), the postal article shall 
not be delivered to him, but shall be disi)Osed of in such manner as the Central 
Government may direct. 

Explanation . — For the purposes of this section, the expression '^postage 
stamp ’ ’ includes any postage stamp for denoting any rate or duty of postage of 
any part of Her Majesty ^s dominions or of any ^[Indian] State, or foreign 
country '^[and the impression of any stamping machine provided or authorised 
for the like purpose by or under the authority of the Government of such part, 
State or country.] 


Prohibition of transmis- 
sion by post of certain 
newspapers. 


- [27-A. No newspaper printed and published in 
British India without conforming to the rules laid 
down in the Press and Registration of Books Act, 
1867, shall be transmitted by post. 


27-B. (1) Any Officer of the Post Office authorised by the Post-Master 

Power to detain news- General in this behalf may detain any postal article 
papers and other articles in course of transmission by post which he suspects 
being tiansmitted by post. tO COntaiu — 

{a) (i) any newspaper or book as defined in the Press and Registration 
of Books Act, 1867 ; or 

(ii) any document, containing any seditious matter, that is to say, any 
matter the publication of which is punishable under section 124-A of the Indian 
Penal Code; or 

(h) any newspaper as defined in the Press and Registration of Books 
Act, 1867, edited, printed or published otherwise than in conformity with the 
rules laid down in that Act; 

and shall deliver any postal article so detained to such officer as the Provincial 
Government may appoint in this behalf. 

(2) Any Officer detaining any postal article under the provisions of sub- 
section (1) shall forthwith send by post to the addressee of such article notice 
of the fact of such detention. 

(3) The Provincial Government shall cause the contents of any postal 
article detained under sub-section (1) fo be examined, and, if it appears to the 
Provincial Government that the article contained any newspaper, book or other 
document, of the nature described in clause (a) or clause (6) of sub-section 


LEG. REF. 

1 Substituted for tbe word ‘Native’ by the 
A.O., 1937. 

2 The words “and the impression 


country;’’ were inserted by Act XVI of 
1924, S. 3. 

sSs. 27-A to 27-1) were inserted by Act 
XIV of 1922. 
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(1), may pass such orders as to the disposal of the article and its contents as it 
may deem proper, and, if it does not so appear, shall release the article and its 
contents, unless the same be otherwise liable to seizure under any law for the 
time being in force: 

Provided that any person interested in any article detained under the 
provisions of clause (a) of sub-section (1) may, within two months from the 
date of such detention, apply to the Provincial Government for release of the 
same and the Provincial Government shall consider such application and pass 
such orders thereon as it may deem to ,be proper : 

Provided also that, if such application is rejected, the applicant may, 
within two months from the date of the order rejecting the application, ap'ply 
to the High Court for release of the article and its contents on the ground that 
the article did not contain any newspaper, book or other document containing 
any seditious matter. 

(4) In this section ^‘document” includes also any painting, drawing or 
photograph, or other visible representation. 

27-0. Every application made under the second proviso to sub-section (3) 
^ ^ 1 X. of section 27-B shall be heard and determined in the 

High°Co^® S'ap&oi provided by sections 99-D to 99-F of the 

for release of newspapers Code of Criminal Procedure, 1898, by a Special 
and articles so detained. Bench of the High Court constituted in the manner 

provided by Section 99-C of that Code. 


27-D. 


Jurisdiction liarred. 


section.] 


No order passed or action taken under section 27-B shall be called 
in question in any Court otherwise than in accordance 
with the second proviso to sub-section (3) of that 


CHAPTER VI. 

Registration, Insurance and Value-Payable Post. 

28. The sender of a postal article may, subject to the other provisions of 

Eegistration of postal article registered at the Post Office 

articles. which it is posted, and require a receipt therefor; 

and the Central Government may, by notification 
in the Official Gazette, direct that, in addition to any postage chargeable under 
this Act, such further fee as may be fixed by the notification shall be paid on 
account of the registration of postal articles. 


Power to make rules as 29. (1) The Central Government may make 

-to registration. rules as to the registration of postal articles. 

(2) In particular and without prejudice to the generality of the forego- 
ing power, such rules may — 

{a) declare in what cases registration shall be required; 

(J) prescribe the manner in which the fees for registration shall be 
paid, and 

(c) direct that twice the fee for registration shall be levied on the 
delivery of a postal article required to be registered on which the fee for regis- 
tration has not been prepaid ; 

(3) Postal articles made over to the Post Office for the piirpose of being 
registered shall be delivered, when registered, at such times and in such manner 
as the Director-General may, by order, from time to time appoint. 

Insurance of postal 30. The Central Government may, by notifi- 
articles. cation in the Official Gazette direct — 

(a) that any postal article may, subject to the other provisions of this 
Act, be insured at the Post Office^ at which it is posted, against the risk of loss 
-or damage in course of transmission by post, and that a receipt therefor shall 
be granted to the person posting it; and 
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(b) that, in addition to any postage and fees for resfistration chargeable- 
tinder this Act, such further fee as may be fixed by the notification shall be paid 
on account of iusurance of postal articles. 


31, The Central Government may, by notification in the Official 
Gazette declare in what cases insurance shall be 
Power to req^nre insur- x*equired, and direct that any postal article containing 
aace of postal ar ic es. anything required to be insured, which has been 
posted without being insured, shall be returned to the sender or shall be 
delivered to the addressee, subject to the payment of such special fee as may be 
fixed by the notification : 

Provided that the levy of such special fee as aforesaid shall not impose 
any liability upon the ^[Central Government] or the Secretary of State] in res- 
pect of the postal article. 

Power to make rules as 32. (1) The Central Government may make 

to insurance. rules as to the insurance of postal articles. 

(2) In particular and without prejudice to the generality of the foregoing 
power such rules may — 

(a) declare what classes of postal articles may be insured under 
section 30; 

and 

(b) fix the limit of the amount for which postal articles may be insured j 

(c) prescribe the manner in which the fees for insurance shall be paid. 

(3) Postal articles made over to the Post Office for the purpose of being 
insured shall be delivered, when insured, at such places and times and in such 
manner as the Director-General may, by order, from time to time appoint. 


33. Subject to such conditions and restrictions as the Central Government 
... ^ . may, by rule, prescribe, the 2 [Central Government] 

Liabih^ m jespect of compensation, not exceeding 

^ the amount for which a postal article has been insur- 

ed, to the sender thereof for the loss of the postal article or its contents, or for 
any damage caused to it in course of transmission by post: 

Provided that the compensation so payable shall in no case exceed the 
value of the article lost or the amount of the damage caused. 


34. The Central Government may, by notification in the Official Gazette 
direct that, subject to the other provisions of this Act 
Transmission bj post of ^nd to the payment of fees at such rates as may be 
value-payable postal arti- notification, a sum of money specified in 

writing at the time of posting by the sender of a 
postal article shall be recoverable on the delivery thereof from the addressee, 
and that the sum, so recovered, shall be paid to the sender: 


Provided that ® [neither the Central Government nor the Secretary of 
State shall [ incur any liability in respect of the sum specified for recovery, un- 
less and until that sum has been received from the addressee. 

Explanation — ^Postal articles sent in accordance with the provisions of 
this section may be described as ^Walue-payable^^ postal articles. 


LEG-. EEP. 

1 Substituted for ' ' Secretary of State for 
India in Council’^ by the A.O., 1937. 

2 Substituted by the A.O., 1937, for '^Sec- 
retary of State for India in Council 

3 Substituted by the A.O., 1937 for ^'the 
Secretary of State for India in Council shall 
not. 


Sec. 34.— 46 A. 455=1924 A. 692 under 
S 6, svpra. 15 M. J. 226 (Liability 
ty of Post Office for *not collecting money 
for value payable insured parcel) . 

Sec. 34 (Proviso).— 15 M.L.J. 226 
=28 M. 213. 
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35. (1) The Central Government may make 

Power to make rules as to rules as to the transmission by post of value-payable 
value-payable postal articles, postal articles. 

(2) In particular and without prejudice to the generality of the fore- 
going power, such rules may — 

{a) declare what classes of postal articles may be sent as value-payable 
postal article; 

(6) direct that no postal article shall be so sent unless the sender declares 
that it is sent in execution of at 071 a fide order received by him; 

(c) limit the value to be recovered on the delivery of any value-payable 
postal article 

(d) prescribe the form of declaration to be made by the senders of value- 
payable postal articles, and the time and manner of the payment of fees ; 

^{{e) provide for the retention and re-payment to the addressee in eases 
of fraud of money recovered on the delivery of any value-payable postal article ; 
and 

(/) prescribe the fees to be charged for inquiries into complaints 
regarding the delivery of or payment for value-payable postal articles.] 

(3) Postal articles shall be made over to the Post Office for the purpose 
of being sent as ‘‘value-payable,’^ and shall be delivered, .when so sent, at such 
times and in such manner as the Director-General may, by order, from time to 
time appoint. 

^[(4) No suit or other legal proceeding shall be instituted against the 
‘^[Central Government, the Secretary of State] or any officer of the Post Office 
in respect of anything done, or in good faith purporting to be done, under any 
rule made under clause (e) of sub-section (2).] 

36. (1) Where arrangements are in force with the United Kingdom, or 

vdth any British possession, ® [Indian] State or foreign 
arrangements ^with^ other country, for the transmission by post of registered 
fiountries. insured or value-payable postal articles between 

British India and the United Kingdom or such posses- 
sion State or country, the Central Government may make rules to give effect 
to such arrangements. 

(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may prescribe — 

{a) the form of declaration to be made by the senders of such postal 
articles as aforesaid; and 

(6) the fees to be charged in respect thereof. 

CHAPTER YII. 

Undelivered Postal Articles. 

Power to maie rules as , 37. d) The Central Goyernmeut may make 
•to disposal of undelivered as to the disposal of postal articles wnicn ror 

postal articles. any reason cannot be delivered (hereinafter refer- 

red to as “undelivered postal articles”). 

(2) In particular and without prejudice to the generality of the fore- 
going power such rules may — 

(a) prescribe the period during which undelivered postal articles at a 
post office shall remain in that office; and 


LEG-. REF. 5 Su-abstituted for ^Native’ by the A.O. 

1 The word ‘ ‘ and omitted by Act III of 1937. 

1912. 

2 Inserted by Act III of 1912. Sec. S 5 .—JSee 33 M. 511=20 M.L.J. 402 

3 Inserted by Act III of 1912. and cases referred to therein. See same ease 

I* Snbstit'ttted for ^ the Secretary of State as to the scope of rules and circulars under 
•for India in OounneiP by the A.O., 1937. this Act. 
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(h) provide for the publication of lists of •undelivered postal articleSj or 
of any class of undelivered postal articles. 

(3) Every undelivered postal article, after being detained at a post 
of ice for the period prescribed by rule under the foregoing provisions of this 
Sf^ciion, shall be either forwarded, free of further charge, to the post ofSee, at 
which it was posted, for return to the sender, or sent to the ofSce of the Post- 
master-General. 

Disposal of undelivered 38. (1) Every postal article received at the 

postal articles at office of ofSce of the Postmaster-General under sub-section 
Postmaster-Greneral. (3) of sect^-^n 37 shall be dealt with as follows: — 

(a) if practicable, it shall be re-directed and forwarded by post to the 
addressee; or, 

(h) if it cannot be re-directed and forwarded as aforesaid, it shall 
be opened by some ofBcer, appointed by the Postmaster-General in 
this behalf and bound to secrecy, in order to ascertain the name and address 
of the sender. 

(2) If the name and address of the sender are so ascertained, it shall be 
returned by post to the sender, free of further charge or subject to such fur- 
ther charge as the Central Government may, by rule, direct. 


39. Undelivered postal articles, which cannot be disposed of under the 
foregoing provisions, shall be detained in the office of 
Pinal disposal of un- Posfcmaster-General for such further period (if 
e vere pos a ar ices. any), and shall be dealt with in such manner, as the 
Central Government may, by rule, direct: 

Provided that — 


(a) letters and postcards shall be destroyed; 

(b) money or saleable property, not being of a perishable nature, found 
in any undelivered postal article, shall be detained for a period of one year in 
the Office of the Postmaster-General, and, if on the expiration of that period 
no person has established his right thereto, shall, if money, be credited to the 
Po^st Office, and, if saleable property, be sold, the sale proceeds being credited 
.to the Post Office. 

CHAPTER VIII. 


Ship-Letters. 

40. The master of a ship, not being a mail ship, about to depart from any 
port in British India to any port within, or any port 
Duty of master of • ship, or place beyond, British India, shall receive on board 
departittg from any port^ in tendered to him by any officer of the 

British India and not being Office for conveyance, granting a receipt there- 

a mail ship, to convey mail ^ Cental Government may, 

® * by rule, prescribe, and shall, without delay, deliver 

the snme at the port or place of destination. 


41. (1) The master of a ship arriving at any port in British India^ shall 

without delay, cause every postal article or mail bag 
Duty of master of ship on board which is directed to that port and is within 
arri’^g at any port in exclusive privilege conferred on the Central 
British in respect of Qeyer^ixiient by sectioh 4, to be delivered either at the 
on wf Post Office at that port or to some officer of the Post- 

® ‘ Office anthorized in this behalf by the Post-Master- 

General . 

(2) If there is on hoard any postal article or mail bag -which is directed 
to any other place within British India and is -within the exclusive privilege 
.aforesaid, the master shall, -without delay, report the fact to the officer in charge 
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of the pose office at the port of arrival and act according to the 
directions he may receive from such ofSeer, and the receipt of such officer shall 
discharge him from all further responsibility in respect of the postal article 
or mail bag 

412 The Central Government may, by notification in the Official Gazette 
. - IS + declare what gratuities shall be allowed to masters of 

not being mail ships, in respect of postal 
articles by ships other than articles received by them for conveyance on behalf of 
mail Bhips. the Post Office;^ and the master of a ship, not being 

a mail ship, about to leave any port in British India 
as aforesaid shaU, if he receives on board a mail bag for conveyance, be entitled 
to demand and obtain immediately the amount of the gratuity payable under 
this section in respect of the mail bag and its contents. 

CHAPTER IX. , 

Money Orders. 

Power to maintain money (1) The Central Government may provide 

order system and to make for the remitting of small sums of money through the 
rules as to remittauces Post Office by means of money orders, and may make 
thereby. rules as to such money orders. 

(2) In particular and without prejudice to the generality of the fore- 
going power, such rules may prescribe — 

(a) the limit of amount for which money orders may be issued; 

(1) the period during which money orders shall remain current; and 

(o) the rates of commission or the fees to be charged on money orders 
or in respect thereof. 

44 (1) Subject to such conditions as the Central Government may, by 

- 4 . 4 . 4 . made under section 43, prescribe in respect of 

rec^rSonerordtrw'altS additional rates of commission or fees or 

of payee. other matters, a person remitting money through 

the Post Office by means of a money order may 
require that the amount of the order, if not paid to the payee, be repaid to him 
or be paid to such person other than the original payee as he may 
direct. 

(2) If neither the payee nor the remitter of a money. order can be found, 
and if within the period of one year from the date of the issue of the order no 
claim is made by such payee or remitter, the amount of such order shall not be 
claimable from the Government. 

46. The Central Government may authorize the issue, in such form as 

™ 4 .^ ^ niay suitable, of money orders, to be called postal 

Power to proviae for tne y i j • j.* -i 

issue of postal orders. orders or by such other designation as may be deem 

ed appropriate, for certain fixed amounts, and may 
make rules as to the rates of commission to be charged thereon and the manner 
in which, and conditions subject to which, they may be issued, paid and can- 
^celled: 

Provided that no such order shall be issued for an amount in excess of 
ten rupees. 

Sec. 44 ( 1). — Money remitted by money actually paid to the remittee. 52 I.C. 92& 
order tbrougb the Post Office does not cease t=12 Bur.L.T. 105. 

'to be tbe property of tbe remitter until it is 
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46 . ( 1 ) Where arrangements are in force with the United Kingdom or 

Power to give effect to yitlm any British possession, [Indian State] ^ or 
arrangements with other foreign country, for the issue and payment^ through 
countries*. the Post Office of money orders between British India 

and the United Kingdom or such possession, State or 
country, the Central Government may make rules to give effect to such ar- 
rrmgements. 

( 2 ) In particular and without prejudice to the generality of the forego- 
ing power such rules may prescribe — 

(a) the manner in which, and the conditions subject to which, such 
orders may be issued and paid in British India ; and 

Cb) the rates of commission to be charged thereon. 


Recovery of money order 
paid to the wrong person. 


47 . If any person, without reasonable excuse, 
the burden of proving which shall lie on him, neg- 
lects or refuses to refund — 


(a) any amount paid to him in respect of a “money order by an officer 
of the Post Office in excess of what ought to have been paid to him in respect 
thereof, or 

(h) the amount of a money order paid by an officer of the Post Office to 
him, instead of some other person to whom it ought to have been paid, 
such amount shall be recoverable by an officer of the Post Office authorized by 
the Postmaster-General in this behalf from the person so neglecting or refusing 
as if it were an arrear of land-revenue due from him. 


48 . No suit or other legal proceeding shall be 

^ Exemption from Habmty ij^gtituted against the [ Crown] ^ or any officer of the 
xn respect of money orders, 

(a) anything done under any rules made by the Central Government 
under this Chapter ; or 

(h) the wrorg payment of a money order caused by incorrect or incom- 
plete information given by the remitter as to the name and address of the 
payee, provided that, as regards incomplete information, there was reasonable 
justification for accepting the information as a sufficient description for the 
purpose of identifying the payee; or 

(c) the payment of any money order being refused or delayed by, or on 
account of, any accidental neglect, omission or mistake, by, or on the part of, 
an officer of the Post Office, or for any other cause whatsoever other than the 
fraud or wilful act or default of such officer ; or 

(d) any wrong payment of a money order after the expiration of one 

year from the dat e of the issue of the order; ^[or 

LEG-. EEP. same transaction are not proper. 2 Weir 

1 Substituted by the A.O., 1937 for 454=1 M.H.C.R. 83. 

Native State Illustrative Cases. — postmaster dbsen- 

2 Substituted ^^for Secretary of State for tmp himself from the station without giving 

India in CoundP’ by A.O., 1937. notice is guilty of an offence. 15 M. 127= 

s Added by Act III of 1912, S. 8. 1 Weir 72. See also 1 Weir 860=14 M. 229* 

A person is punishable under S. 262, l.P. 

Secs. 49 akd 50. — Subordinate Magistrate Code, for using a postage stamp twice, 5 
can commit for offence under S. 49. See 5 C.P.Ij.R. 4 3 (Or.). 

B.H.C. (Or.) 36; 3 B.H.C. (Cr.) 8. There Non-tracing of adbressee — ^Liability to 
must be a fraudulent intention in the act the Post Office. — Where the article sent 
of the accused before he can be convicted was never lost in the course of transmission, 
under the above section. 19 W.R. (Cr.) 4. but the label having been torn it was not 
Alternative charges under this Act and Penal possible to deliver it to the addressee, held,. 
Code are not legal. See 5 S.L.R. 10 I.C. that S. 6 or S. 34 did not exempt the Post* 
168=12 Cr.L.J. 224 (Sind). Office from liabiUty. 79 I.C. 334=46 A. 

Sentence. — Solitary confinement cannot be 455=1924 A. 692 (1). 
awarded as part of a sentence passed under Discovert of postal article outside 
this section. 24 P.R. 1879 (Or.). Separate Post Office — ^Finder giving it back to* 
sentences for offences arising out of the Post Master in course of transmission 
G. G. M.— 526 
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(e) any wrong payment or delay in payment of a money order beyond 
the limits of British India by an officer of any Post Office, not being one esta- 
blished by the Central Government]. 

CHAPTBB X. 

Penalties and Procedure. 

Offences "by Officers of the Post Office, 

Whoever being en^ployed to carry or 
or deUver mail bags or mail bag or any postal article m course 

postal articles, of transmission by post,— 

{a) is in a state of intoxication while so employed, or 

(b) is guilty of carelessness or other misconduct, whereby the safety of 
any such mail bag or postal article as aforesaid is endangered, or 

(c) loiters or makes delay in the conveyance or delivery of any such 
mail bag or postal article as aforesaid, or 

(d) does not use due care and diligence safely to convey or deliver any 
such mail bag or postal article as aforesaid, 

shall be punishable with fine which may extend to fifty rupees . 

50. Whoever, being employed to carry or deliver any mail bag or sxn.j 
postal article in course of transmission by post, volun- 
tarily withdraws from the duties of his office without 
permission or without having given one mon+h’s 
previous notice in writing, shall be punishable wiih 
imprisonment which may extend to one month, or 
with fine which hiay extend to fifty rupees, or with 
both. 


Penalty for 

■withdrawal from duty, 
■without permission or 
notice, of person emplo- 7 ed 
to carry or deliver mail 
bags or postal articles. 


Mf a servant of Ky having discovered a num- 
ber of letters lying in a khola opposite a post 
office, handed them over to his master. One 
of the letters was addressed to P and K took 
it to the addressee who stated that the let- 
ter had never been delivered to him. The 
matter was reported to the Post Master F, 
who took possession of the letters saying tha't 
he would take necessary action in the mat- 
ter. No action being taken by P, the mat- 
ter was reported to the Post Master-General 
■with the result that F was sent up for trial. 
The Magistrate framed two alternate charges 
against him, first under S, 52, Post Office 
Act and the other under S. 201, Penal Code. 
The Magistrate found F guilty only under 
S. 201. It was contended that the charge 
framed by the Magistrate was defective and 
prejudiced the accused, the alternate charge 
was illegal and contravened the pro-vi- 
sions of S. 236, Or.P. Code. Eeld, that the 
•first charge was not defective, as the postal 
articles in question were ^'in course of trans- 
mission by post’’ according to S. 3, when 
they were made over to P by and, there- 
fore, the mere fact that the letters had been 
posted when P was not the Post Master of 
the Post Office was immaterial. The fram- 
ing of the charge in the alternative under 
S. 201 did not contravene S. 236, Cr.P. 
'Code. 1930 L. 460=129 I.C. 760. 

Sec. 52. — The op-^ajiag of a newspep^r by a 
person employed in the Post Office and re- 
placing it in its envelope, does not constitute 
an offence. 19 W.S, (Cr.) 4. Secreting two 


letters to give to the delivery peon and share 
with him the bearing postage. 14 M. 229=1 
Weir 860. A branch Post Master who was 
also a dealer in goods opened an envelope 
containing a railway receipt addressed to 
him and took delivery of goods but be show- 
ed in the books of the Post Office that the 
letter was not delivered owing to the absence 
of the addressee. Sometime after he paid 
the money due to the Post Office and entered 
delivery of the letter. Held, that the Post 
Master was liable to be con-victed under S, 
52. 8 L. 662=1928 L. 92=109 I.O. 236. 

Por an offence under S. 52 some contents 
should be extracted from the parcel and not 
merely examined. 1938 M.W.N. 962=1939 
Mad. 283. 

Secs. 52 and 53. — The respondent, a post- 
man, was charged by the police under S. 52 
for secreting two postal articles in course 
of transmission by post and was committed 
for trial by the Court of Session. There was 
no complaint by order or authority from 
the Director-General of Posts and Telegraphs 
or Post Master-General. A preliminary ob- 
jection was taken that the acts also consti- 
tuted an offence under S. 53 of the Act of 
detaining postal articles, which under S. 72 
of the Act could not be taken cognizance of 
without such complaint. Seld, that the of- 
fence under S . 52 could be taken cogni- 
zance of without any complaint and the 
commitment was legal. The fact that the 
acts also constituted a minor offence under 
S. 53 was no bar to the trial of the offence 
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51. Whoever, being employed to carry or deliver any postal article in 

course of transmission by post and required while so 
Penalty for making false employed to keep any register makes, or causes or 
entry in register kept by suffers to be made, any false entry in the register 
person with intent to induce the belief that he has visited a 

or dehTor postal arUeles. delivered a postal article, whicli he has not 

visited or delivered, shall be punishable with imprisonment for a term which 
may extend to six months, or with fine which may extend to one hundred 
rupees, or with both. 

52. Whoever, being an officer of the Postal Office, commits theft in respect 

of or dishonestly misappropriates, or, for any pur- 
Penalty for theft, dishon whatsoever, secretes, destroys or throws away, 

est misappropriation, soere- postal article in course of transmission by post or 

awayf of poOTajl-ilLlM.’ anything contained therein, shall he punishable with 
imprisonment for a term which may extend to seven 
years, and shall also be punishable with fine. 

53. Whoever, being an officer of the Post Office, contrary to his duty, 

Penalty for opening, do- 9^^ causes or suffers to he opened, any postal 

taining or delaying postal article in course of transmission by post, or wilinlly 
articles. ~ detains or delays, or causes or suffers to be detaint^d 

or delaved, any such postal article, shall be punishable 
witli imprisonment for a term which may extend to two years, or with fine, or 
witii both : 


Provided that nothing in this section shall extend to the opening, detain- 
ing or delaying of any postal article under the authority of this Act or in 
obedience to the order in writing of the Central Government or the direction of 
a competent Court. 

Penalty for fraud jn eon- t.- 

nection with official narks W^hoever, being an officer of the Post 

and for receipt of oxeo3s Office, — 
postage . 

(a) fraudulently puts any wrong official mark on a postal article, or 
(&) fraudulently alters, removes or causes to disappear any official mark 
which is on a postal article, or, 

(c) being entrusted wuth the delivery of any postal article, knowing'iy 
demands or receives any sum of money in respect of the postage thereof which 
is not chargeable under this Act, 

shall be punishable with imprisonment for a term which may extend to two 
years, and shall also be punishable with fine. 

55. Whoever, being an officer of the Post Office entrusted with the preparing 


tinder S. 52 of the Act. 53 L.W. 70- 
(1941) 1 M.L.J. 44=1941 M. 392=I.L.B. 
(1941) M. 345. 

Senteece. — ^Where a Sub-Post Master of 
13 years’ service taking possession of the 
V.P.P, cover addressed to him and also of 
the railway receipt, obtained delivery of the 
goods, but in order to put off payment mani- 
pulated the register maintained in the Post 
Office, sentence of one year’s rigorous impri- 
sonment and a fine of Rs. 100 was adequate 
punishment. 52 Mad. 534=1929 Mad. 447 
=56 M.L.J. 551. 

Evidence. — Statements made by the post- 
man in course of departmental enquiry are 
not good evidence. 26 I.O. 307=16 Cr.L,J. 3. 


Conviction not to be based on mere suspi- 
cion. On this section, see also 2 "Weir 454 
=1M.H.C.B. 83. 

Sec. 5Z.~See 19 W.R. (Cr.) 4; 5 B.H. 
C. (Cr.) 36, supra 1 Weir 72; ibid; 862=16 
M. 443 (‘‘Prepare,” meaning of) 

Sec. 55 . — See 1 Weir 862. 

Sanction can be obtained after cogniz- 
ance OF THE offence. — Although Sec. 72 re- 
quires sanction before a postal employee can 
be prosecuted under S. 55 still as long as 
sanction is obtained, it does not matter whe- 
ther it is obtained before the Court takes 
cosmizance of the offence or not. 52 Mad. 
534!=30 Cr.L.J. 929=1929 Mad. 447=56 
M.L.J. 551. 
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, ^ M keeping of any docnment, fraudulently prepares 

Penalty for traufluTont-iy document incorrectly, or alters or secretes or des- 

or^’ destroying Vost document, shall be punishable with imprisoii- 

Office documonts, ment for a term which may extend to two years, and 

shall also be punishable with fine. 

56. Whoever, being an officer of the Post Office, sends by post, or puts 

into any mail bag, any postal article upon which 
Penalty for fraudulently j^g^g charged in the manner 

elL ^ nr escribed by this Act, intending thereby to defraud 

the Government of the postage on such postal article, 
s'fmll be punishable with imprisonment for a term which may extend to two 
years, and shall also be punishable with fine. 

57. (l)Whoever, being an officer of the Post Office emnloyed in any 

■D • a 4 » AfpATiAAQ Pl^ce India beyond the limits of British India in 

comSed in Inia outside established bv the ^ [Central Govern- 

British India. ment or the Crown Representative!, or being appoint- 

ed to sell postage stamps in any such place, commits 
tlierein an offence punishable under this Act, shall be punishable either 
in the place where the offence was committed by any Court or officer duly 
empowered by the ^[Central Government or the Crown Representative! to 
take cognizance of offences committed in that place, or in any part of British 
India by any Court of competent jurisdiction as if the offence had been com- 
mitted in that part. 

(2) The provisions of section 188 of the Code of Criminal Procedure, 
1898, shall not apply to any offence referred to in this section. 

Other Offences. 

Penalty for contravention 

of section 4. 58. (1) Whoever— 

(а) conveys, otherwise than by post, a letter within the exclusive privi- 
lege conferred on the Central Government by section 4, or 

(б) performs any service incidental to conveying, otherwise than by 
post, any letter within the exclusive privilege aforesaid, or 

(c) sends, or tenders or delivers in order to be sent, otherwise than by 
post, a letter within the exclusive privilege a'foresaid, or 

(d) makes a collection of letters excepted from the exclusive privilege 
aforesaid for the purpose of sending them otherwise than by post, 

shall be punishable with fine which may extend to fifty rupees for every 
such letter. 

(2) Whoever, having already been convicted of an offence under this 
section, is again convicted thereunder, shall, on every such subsequent convic- 
tion, be punishable with fine which may extend to five hundred rupees. 

69. (1) Whoever, in contravention of the provisions of section 5, carries, 

^ _ X ^ receives, tenders or delivers letters, or collects letters, 

contravention punishable with fine which may extend to 

® ' fifty rupees for every such letter. 

(2) Whoever, having already been convicted of an offence under 


XjBGI'. bep. 

1 Snbstitnted by A.O., 1937. 

Sec. 60 (a).— See 13 A.L.J. 356=28 I. 
0. 655=37 A. 289, cited under S. 61, m/m. 

Sec. 61: Illustrative Cases. — The circul- 
ation, by post, of a postcard containinsr an 
advertisement regarding a patent medicine 
in language of an obscene character is an of- 
fence under S. 61. 32 C. 247=2 Cr.L.J. 


201. A person who sends cocaine by post is 
not guilty under this section, though he may 
be convicted under S. 60. 13 A.L.J. 356=28 
I.C. 655=37 A. 289. See also 10 C.W.N. 
1029=4 0 L.J. 170 (transmission of obscene 
article), ^'Indecent' means immodest and 
offending against the recognized standard of 
decency and suggestive of or tending to ob- 
scenity. 31 P.L.R. 129=1930 Lah. 552. 
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this section, is again convicted thereunder, shall, on every such sub- 
sequent conviction, be punishable with fine which may extend to five hundred 
rupees. 

Penalty for breacli of 60. Whoever, being appointed to sell postage 
rules under section 16. stamps, — 

(а) takes from any purchaser for any postage stamp or quantity of 
postage stamps a price higher than that fixed by any rule made under section 16, 
sub-section (3), clause (a), shall be punishable with imprisonment for a term 
which may extend to six months, or with fine which may extend to two hundi^ed 
rupees, or with both; or 

(б) commits a breach of any other rule made under section 16, shall be 
punishable with fine which may extend to two hundred rupees. 

61. (1) Whoever, in contravention of the provisions of section 19 or sec- 

tion 20, sends or tenders or makes over in order to be 
Penalty for contravention p^gtal article or anything, shall be 

of section or . punishable with imprisonment for a term which may 

extend to one year, or with fine, or with both. 

(2) The detention in the Post Office of any postal article on 
the ground of its having been sent in contravention of the provisions of sec- 
tion 19 or section 20, shall not exempt the sender from any proceedings which 
might have been taken if the postal article had been delivered in due course 
of post. 

62. Whoever places in or against any letter-box provided by the Post 

Office for the reception of postal articles any fire, 
^ Penalty for defiling or match or light any explosive, dangerous, filthy, noxi- 
^ letter- deleterious substance, or any fluid, or commits 

a nuisance in or against any such letter-box, or does 
anything likely to injure any such letter-box or its appurtenances or contents, 
shall be punishable with imprisonment for a term which may extend to one 
year, or with fine, or with both. 

63. Whoever, without due authority, affixes any 
Penalty for afBxing witli- placard, advertisement, notice, list, document, board 
out authority thing to, or or other thing in or on or paints, tars or in any way 
painting, tarring or dis- disfigures any Post Office or any letter-box provided 

offi^letter-box^^^ Office for the reception of postal articles, 

shall be punishable with fiuae which may extend to 

fifty rupees. 

64. Whoever, being required by this Act to maxe a declaration in respect 


LEG. BEP. 

1 Inserted by Act XV of 1921, S. 4. 


Sec. 64: Oedee to send a Paecel by 

VAIiTTE-PATABLE P-OST INSUEED . — Boua fideS 
'Of sender — ^Rule 133. 6 A.L.J. 481=9 Or. 

Ij.J. 537=2 I.C. 228. An order to send 
the article cannot be inferred merely because 
the addressee did not refuse to receive nor re- 
turn by post any of the previous issues seut 
to him, and did not make a protest even af- 
ter he received intimation that he had been 
enrolled as a subscriber and that the issue 
in question would be sent by Value-Payable 
Post. 83 M. 511=20 M.L.J. 402=5 I.O, 
738. 

Want op Sanction.-— Where the accused 


was proved to have sent blank papers in an 
insured cover addressed to himself and claim- 
ed the value of the currency notes which he 
alleged had been enclosed in the cover and 
he was prosecuted for offences under S. 64 
of the Post Office Act and Ss. 420 and 511, 
I.P. Code and convicted for the latter of- 
fences only, held, that it was doubtful if an 
offence under S. 64 of the Post Office Act 
had been committed, and that at any rate the 
prosecution under S. 64 was unsustainable 
for want of sanction under S. 72. Eeld 
also, that the conviction for the major offenc- 
es under the Penal Code was perfectly valid. 
9 P. 126=11 Pat.L.T. 224=31 Cr.L.J. 
934=1930 P. 622. 
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^ ^ , of any postal article to be sent by post or the contents 

making false thereof, makes in his declaration any state- 

ment which he knows, or has reason to believe, to be 
false, or does not believe to be true, shall be punishable with fine which may 
extend to two hundred rupees, and, if the false declaration is made for the 
purpose of defrauding the Government, with fine which may extend to five 
hundred rupees. 

Penalty for master of 

ftSf €5. Whoever, being; the master of a ship,— 

or 41. 

(a) fails to comply with the provisions of section 40, or, 

(h) without reasonable excuse, the burden of proving which shall lie on 
him, fails xo deliver any postal article or mail bag or to comply with the direc- 
tions of the ofScer in charge of the Post Office at a port of arrival, as required 
by section 41, 

shall be punishable with fine which may extend to one hundred rupees. 

66 . (1) Whoever, being either the master of a ship arriving at any port 

in British India or any one on board, knowingly has 
Penalty for detention of baggage or in his possession or custody, after 

letters on board vesse postal articles on board or any of them have been 
arriving in por . Office at the port of arrival, any 

postal article within the exclusive privilege conferred on the Central Govern- 
ment by section 4 , shall be punishable with fine which may extend to fifty rupees 
for every such postal article as aforesaid. 

(2) Whoever, being such master or other person as aforesaid, detains any 
such postal article as aforesaid after demand made for it by an officer of the 
Post Office, shall he punishable with fine which may extend to one hundred 
rupees for every such postal article. 

67. Whoever, except under the authority of this Act ^ [or of any other Act 

. . for the time being in force] or in obedience to the 
Penalty for e order in writing of the Central Government or the 

mai s or open g . direction of a competent Court, detains the mails or 

any postal article in course of transmission hy post or on any pretence opens a 
mail hag in course of transmission by post, shall be punishable with fine which 
may extend to two hundred rupees : 

Provided that nothing in this section shall prevent the detention of an 
officer of the Post Office carrying the mails or any postal article in course of 
transmission by post, on a charge of having committed an offence declared to 
be cognizable by the Code of Criminal Procedure, 1898, or any other law for 
the time being in force. 


68 . Whoeve fraudulciiTly retains, or wilfully seci^etcs or makes away with, 
or keeps or detains, or when required by an officer of 
Penalty for retaining ^j^^e Post Office, neglects or refuses to deliver up, any 
iSgsf ^ ^ article in course of transmission by post which 

ought to have been delivered to any other person, or 
mail bag containing a postal article, shall be punishable with imprison 
ment foi a term which may extend to two years, and shall also be punishable 
with fine . 


69. Whoever, not being an officer of the Post Office, wilfully and malici- 

Penalty for nnlawMly person, either opens 

diverting letters. causes to be Opened any letter which ought to have 

been delivered, or does aiiy- act whereby the due deli- 


LEG. REP. 

1 Inserted by Act XV of 1921, see. 4. 
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very of a letter to any person is prevented or impeded, shall be punishable with 
imprisonment for a term which may extend to six months, or with fine which 
may extend to five hunderd rupees, or with both : 

Provided that nothing in this section shall apply to a person 
V does any act to which the section applies, if he is a parent, or in the position 
of a parent or guardian, of the addressee, and the addressee is a minor or 
a ward. 


General, 

» , . 70. Whoever abets the commission of any offence 

atteZtS to”co^roffen- punishable under this Act or attempts to commit any 
ces under Act. offence so punishable, shall be punishable with the 

punishment provided for that offence. 

71. In every prosecution for an offence in respect of a mail bag or of any 

postal article sent by post, it shall be sufficient, for the 
Property in cases of of the charge, to describe the mail bag or 

offences to be laid m e article as being the property of the Post 

^ Office, and it shall not be necessary to prove that the 

mail bag or postal article was of any value. 

72. No Court shall take cognizance of an offence punishable under any of 

the provisions of sections 51; 53, 54, clauses (a) and 
Authority for prosecutions 55^ 56^ 53^ 59^ 61^ 04^ 05^ 00 and 67 of this Act, 

under certain sections of -apon complaint made by order of, or under 

authority from, the Director-General or a Post-Master- 

G^^neral . 


CHAPTEE XI. 


. Supplemental. 

. 73. (1) The Central Government may make 

distri^ osts vules for the management of any zamindari or other 

^ * district posts. 

(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may declare what, portions of this Act shall be applicable to 
zamindari and other district posts and to the persons employed in connection 
therewith. 


74. (1) In addition to the powers hereinbefore 

General power tOv ma:|e conferred, the Central Government may make rules 

^les ^der^Air^^ ^ purposes and objects of this 

Act. 

(2) In making any rule under this Act, the Central Government may 
direct that a breach of it shall be punishable with fine which may extend to 
fifty w rupees. 


Sec. 72. — ^A prosecution under S. 61 of 
the Act, although authorized by the Post 
Master-Geueral, is illegal unless such prose- 
cution takes place on a complaint as defined 
in S. 4, Cl. (7i) of the Or.P. Code. 10 C. 
W.N. 1029=4 C.L.J. 70. See also 125 1. 
C. 770=11 Pat.L.T. 224=31 Cr.L.J. 934 
=1930 P. 622=9 Pat. 26. It is not neces- 
sary that sanction to prosecute under S. 72 
must precede a prosecution under S. 55, 
and a conviction under the latter section is 
valid even though the sanction to prosecute 
was obtained only after the prosecution was 
launched. 52 M. 534=1929 M. 447=56 M. 
li.J. 551. 


Secs. 72, 52 akd 53. — Offence under S. 52 
could be taken cognizance of without any 
complaint. The fact that the acts also con- 
stituted a minor offence under S. 53 was no 
bar to the trial of the offence under S. 52. 
I.L.B. (1941) Mad. 345=53 L.W. 70= 
1941 Mad. 392=(1941) 1 M.L.J. 44. 

Sec. 74. — ^Rules framed under the Act — 
Effeci of. See 5 I.C. 7=M.Ij,T. 69. 733= 
33 M. 511. See also 1937 Mad. 797=1937 
M.W.N. 294. P ule 100— ‘ ' Failure > '—‘What 
constitutes. Omission to do a thing is a failure 
and it is unnecessary that there should have 
been an attempt or intention to do it) . 
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(3) All rules made by the Central Government under this Act shall 
be published in the Official Gazette and, on such publication, shall have effect 
as if enacted by this Act. 

75. The Central Government may, by notification in the Official 

Gazette, authorize, either absolutely or subject to 
Delegation of powers, conditions, the Director-General to exercise any of 

wS to Governmant 

by this Act, other than a power to make rules. 

76. [Repeal.] Rep. hy the Repealing and Amending Act (X of 1914), 
S. 3 and 8ch. II. 

77. Nothing in this Act shall derogate from or affect the provisions of the 

Bast India Company Act, 1780, or any enactment 
amending or extending the same. 


THE FIRST SCHEDULE. 

Schedule to be inserted in the^JTndian Post Office' Act, 1898 
{See Section 3, Finance, Finance Act^ 194-6 and 1947) 

*‘THE FIRST SCHEDULE.! 

Inland Postage Rates. 

(See section 7) 

Letters 


Fir a weight not exceeding one tola ^ 1 ^ - Oie and a half annai 

For every tola or fraction thereof, exceeding one tola • One anna. 

Postcards. 

Single • s» ■ • * Six pies. 

ReplyJ ; p , One anna. 

Booky Pattern and Sample Packets 

For the first five tilas or fraction theriof ^ • Nine pies- 

For every a I litonxl t v > ani a h ilf cjU-., oCfraction thereof, 

in excess of five tolas' • * ’ . Three pies. 

"".Registered Newspapers 

For Weight not exceeding ten tolas • * Quarter of an anna 

For a weight exceeding ten tolas and not exceeding twe ity 

tolas. • . . . • . Half an anna 

For every twenty tolas or fraction thereof, exceeding twenty 

tolas. Half an anna. 

In the case of more than one copy of the same issue of a 
regisfered newspaper being carried in the same packet — 

For a Weight not exceeding ten tolas . Half an anna# 

For every additional five tolas, or fraction thereof, 

in excess of ten tolas Q iarter]of an % nna 

Provided that such packet shall not be delivered 
at any addressee's residence but shall be given 
to a recognised agent at the post office^ 

Parcels. 

For a weght not exceeding forty tolas Six annas. 

For every forty tolas, or fraction thereof, exceeding" forty 

tolas Six annas.]] 

Parcels. 

THE SECOND SCHEDULE, _ _ 

Enactments Repealed. [Ref>eahd hv ike R.^tfealtn'j and 4men{ina'^ 4cf X of 1941.J 


^[First Schedule substituted by Finance Act. (1945]. 



SUPPLEMENT TO VOLUME III. 


IN,B — ^The following Acts that have been passed while the book was in print are 
given in the Supplement to Vol* III with a view to keep the volume up to date.] 


THE ANTIQUITIES (EXPORT CONTROL) ACT (XXXI OF 1947). 


ISth Aprils 1947. 

An Act to control the export of antiquities. 

Whereas it is expedient to make better provision for controlling the export of 
objects of antiquarian or historical interest or significance; 

It is hereby enacted as follows: — 

1. Short title and extent. — (1) This Act may be called The Antiquities (Ex- 
port Control) Act, 1947. 

(2) It extends to the whole of British India. 

2. Interpi^etation. — In this Act, unless there is anything repugnant in the subject 
or context — 

(a) “antiquity” includes — 

(i) any coin, sculpture, manuscript, epigraph, or other work of art or 
craftsmanship, 

(ii) any article, object or thing detached from a building or cave, 

(iii) any article, object or thing illustrative of science, art, crafts, literature, 
leligion, customs, morals or politics in bygone ages, 

(iv) any article, object or thing declared by the Central Government by 
notification in the official Gazette to be an antiquity for the purposes of this 
Act, — 

which has been in existence for not less than one hundred years; ^ 

(b) “export” means export from British India by sea, land or air. 

3. Prohibition of export. — No person shall export any antiquity except under the 
authority of a licence granted by the Central Government. 

4. Application of Act VIII of 1878. — ^All antiquities the export of which is prohi- 
bited under section 3 shall be deemed to be goods of which the export has been prohi- 
bited under section 19 of the Sea Customs Act, 1878, and all the provisions of that Act 
shall have effect accordingly, except that, the provisions of section 183 of that Act 
notwithstanding, any confiscation authorised under that Act shall be made, unless the 
Central Government, on application to it in such behalf, otherwise directs. 

5. Penalty and procedure. — (1) If any person exports or attempts to export an 
antiquity in contravention of section 3, he shall, without prejudice to any confiscation 
or penalty to which he may be liable under the provisions of the Sea Customs Act, 
1878 (VIII of 1878) as applied by section 4, be punishable with imprisonment for a term 
which may extend to one month, or with fine which may extend to five thousand rupees, 
or with both. 

(2) No Court shall take cognizance of an offence punishable under this section 
except upon complaint in writing made by an officer generally or specially authorised 
in this behalf by the Central Government, and no Court inferior to that of a Presidency 
Magistrate or a Magistrate of the first class shall try any such ofience. 

6. Power to determine whether or not an article is an antiquity. If any ques- 

tion arises whether any article, object or thing is or is not an antiquity for the purposes 
of this Act, it shall be referred to the Director General of Archaeology in India, and his 
decision thereon shall be final. 

7. Power to make rules.— (1) The Central Government may, by notification in the 
Official Gazette, make rules to carry out the purposes of this Act. 

(2) In particular and without prejudice to the generality of the foregoing power, 
such rules may prescribe the procedure for granting licences for the export of antiqui- 
ties, and fix the fees payable on applications therefor. 
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8. Protection of action taken under this Act. — No suit, prosecution or other legal 
proceeding shall lie against any person for anything in good faith done or intended to be 
done under this Act. 

9. Application of other laws not barred. — The provisions of this Act shall be in ad^ 
dition to, and not in derogation of, the provisions of the Ancient Monuments Pie^crva- 
tion Act, 1904 (VII of 1904) or any other law for the time being in force. 


THE COAL MINES LABOUR WELFARE FUND ACT (XXXII OF 1947). 


im April, 1947. 

An Act to make heUer provision for financing measures for promoting the welfare of 
labour employed i.n the coal-mining industry* 

WHbREAS it is expedient to make better provision for financing measures for pro- 
moting the welfare of labour employed in the coal -mining industry, including housing 
and the provision of dispensary services, and for such purposes to impose a cess and 
constitute a fund; 

It is hereby enacted as follows: — 

Short title, extent and 1. (1) This Act may be called The Coal Mines 

commencement. Labour 'WELF/'Rh, Fujsd Ad, 1047, 

(2) It extends to the whole of British India, 

(3) It shall come into force on such date as the Central Government may, by 
notification in the official Gazette, appoint. 

_ ^ 2. In this Act, unless there is anything repugnant in 

Interpretation. context,— 

(a) ^‘Advisory Committee” means the Advisory Committee constituted under 
section 8; 

(b) “Commissioner” means the Coal Mines Labour Welfare Commissioner 
appointed under section 9, and includes ajiy officer authorised in writing by the Com- 
missioner to exercise any of his functions under this Act; 

(c) “Housing Board” means the Coal Mines Labour Housing Board constituted 
under section 6; 

(d) “Fund” means the Coal Mines Labour Housing and General Welfare Fund 
constituted under section 4; 

(e) “prescribed” means prescribed by rules made under this Act. 

3. (1) There shall be levied and collected as a cess for the purposes of this Act a 

duty of excise on all coal and coke despatched from col- 
Imposition and collection lieries in British India, at such rate not less than four 
of duty. annas and not more than eight annas per ton, as may 

from time to time be fixed by the Central Government by 
notification in the official Gazette: 

Provided that the Central Government may, by notification in the official Gazette, 
exempt from liability to the duty any specified class or classes of coal or coke. 

(2) The duty levied under sub-section (1) shall, subject to and in accordance 
with rules made in this behalf, be collected by such agencies and in such manner as may 
be prescribed. 

4. (1) The proceeds of the duty levied under section 3 shall be paid by the col- 

lecting agencies into the Reserve ^Bank of India at Calcutta 
Coal Mines Labour in the prescribed manner, and shall be credited to a fund 
Housing and General Wei- to be called the Coal Mines Labour Housing and General 
fare Fund. Welfare Fund, and apportioned under ^two separate 

accounts, to be called the housing account of the Fund 
and the general welfare account of the Fund, in such manner as the Central Govern- 
ment from time to time may, by notification in the official Gazette, determine: 

Provided that there shall at all times be credited — 

(a) to the housing account of the Fund, not less than one anna and four pies, and 

(b) to the general welfare account of the Fund, not more than four annas and 

eight pies, — 

out of the duty collected under this Act on every ton of coal or coke. 

(2) There shall also be credited to the housing account of the Fund — 

(a) any grants made thereto by the Central Government: 

(b) rents, if any, realised from housing accommodation constructed out of such 

account; 

(c) any other moneys received by the Housing Board. 
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5. (1) The cost of administering the Fund and the salaries and allowances, if any,. 

... r ^.u oi the Commissioner, Inspectors, Welfare Ofiicers and 
Jixpencliture irom me appointed to supervise or carry out measures 

financed from the Fund shall be defrayed out of the Fund, 
and shall be apportioned between and debited to the housing account and the general 
welfare account in such manner as may be prescribed. 

(2) The Central Government may out of the general welfare account of the Fund 
pay annually grants-in-aid to such of the colliery owners as maintain to the satisfaction 
of the Commissioner dispensary services of the prescribed standard for the benefit of 
labour employed in their collieries, so however that the amount payable as grant-in-aid 
to the owner of a colliery shall not exceed — 

(i) the amount of the duty at the rate of eight pies per ton recovered in respect 

of coal or coke despatched from the colliery less the proportionate cost of 
recovery, or 

(ii) the amount spent by the owner of the colliery in the maintenance of the 

dispensary service, as determined by the Commissioner, 
whichever is less: 

Provided that no grant-in-aid shall be payable in respect of any dispensary service 
maintained by the owner of the colliery if the amount expended, thereon, as determined 
by the Commissioner, is less than eighty rupees per mensem. 

(3) The balance of the moneys in the general welfare account of the Fund shall 
be applied by the Central Government to meet expenditure, incurred in connection with 
measures which are in the opinion of the Central Government necessary or expedient 
to promote the welfare of labour employed in the coal-mining industry. 

(4) Without prejudice to the generality of sub-section (3) the moneys in the 
general welfare account of the Fund may be utilised to defray' — 

(a) the cost of measures for the benefit of labour employed in the coal-mining 

industry directed towards — 

(i) the improvement of public health and sanitation, the prevention of disease, 

the provision of medical facilities and the improvement of existing medical 
facilities, including the provision and maintenance of dispensary services 
in collieries the owners of which do not receive grants-in-aid under sub- 
section (2), 

(ii) the provision of water-supplies, and facilities for washing and the improve- 

ment of existing supplies and facilities, 

(iii) the provision and improvement of educational facilities, 

(iv) the improvement of standards of living including nutrition, amelioration of 

social conditions, and the provision of recreational facilities, 

(v) the provision of transport to and from work; 

(b) the grant to a Provincial Government, a local authority or the owner, agent 

or manager of a coal mine of money in aid of any scheme approved by the 
Central Government for any purpose for which moneys in the general wel- 
fare account of the Fund may be utilised; 

(c) the allowances, if any, of the members of the Advisory Committee and the 

amounts debitable to the account under sub-section (1); 

(d) any other expenditure which the Central Government directs to be defrayed 

out of the moneys in the general welfare account of the Fund. 

(5) The Central Government shall publish annually in the official Gazette an 
estimate of receipts into and expenditure from the general welfare account of the Fund 
together with a statement of the accounts and a report of the activities financed during 
the previous year from the general welfare account of the Fund, and shall forward 
copies of such statement and report to members of the Advisory Committee. 

(6) The moneys in the housing account of the Fund shall be applied by the 
Housing Board to defray — 

(a) the cost of erecting, maintaining and repairing housing accommodation for 

labour employed in the coal-mining industry and of providing services and 
facilities connected therewith; 

(b) the cost of preparing schemes, and of acquiring any land required, for the 

purposes referred to in clause (a); 

(c) the grant subject to the previous approval of the Central Government, to a 

Provincial Government, a local authority or the owner, agent or manager 
of a coal mine of money in aid of any scheme approved by the Housing 
Board for the purposes referred to in clauses (a) and (b); 

(d) the allowances, if any, of members of the Housing Board and the amounts 
debttable to the account under sub-section (1); 
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(e) any other expenditure which the Central Government directs to be defrayed 
out of the moneys in the housing account of the Fund. 

(7) In February of each year the Housing Board shall submit of the Central 
Government a statement in the prescribed form of the estimated receipts into and 
expenditure from the housing account of the Fund for the ensuing financial year to- 
gether with a report of the activities financed during the previous year, from the housing 
account of the Fund, and may at any time during the ensuing financial year submit 
to the Central Government a supplementary statement and shall forward copies of such 
statements and report to members of the Advisory Committee. 

(8) The Housing Board shall comply with such directions as the Central Govern- 
ment may from time to time think fit to give in respect of expenditure from the housing 
account of the Fund. 

(9) The Housing Board may invest moneys in the housing account of the Fund 
in securities of the Government of India or, with the previous approval of the Central 
Government, in other securities. 

(10) The Housing Board shall cause to be maintained such books of account as 
may be prescribed and shall prepare in the prescribed manner an annual statement of 
the accounts. 

(11) The Housing Board shall cause the housing account of the Fund to be 
audited annually by a person qualified' under the provisions of section 144 of the Indian 
Companies Act, 1913, to act as an auditor of companies, and as soon as 'the said account 
has been audited the Housing Board shall forward copies thereof together with copies 
of the report of the auditor thereon to the Central Government and to members of the 
Advisory Committee. 

(12) The Central Government shall have power to decide whether any particular 
expenditure is or is not debitable to the housing account, or the general welfare account, 
of the Fund, and its decision shall be final. 

(13) Before incurring any expenditure from the Fund other than expenditure of 
a routine or urgent nature the Central Government or, as the case may be the Housing 
Board, shall consult the Advisory Committee. 

6. (1) The Central Government shall, by notification in the official Gazette, con- 

stitute a Coal Mines Labour Housing Board to prepare 

Coal Mines Labour and carry out, subject to the previous approval of the 
Housing Board. Central Government, schemes, financed from the housing 

account of the Fund for the provision of suitable housing 
accommodation for labour employed in the coal-mining industry, and to carry out the 
other functions of the Housing Board under this Act. 

(2) The Commissioner shall be the chairman of the Housing Board, and the other 
members thereof shall be appointed by the Central Government and shall be of such 
-number and chosen in such manner as may be prescribed. 

(3) The Housing Board shall be a body corporate by the name of the Coal 

Mines Labour Housing Board, having perpetual succession and a common seal, with 

power to acquire property both movable and immovable, and shall by the said name 
sue and be sued. 

(4) No act done by the Housing Board shall be called in question in the ground 
-merely of the existence of any vacancy in, or defect on the constitution of, the Housing 
Board . 

7. (1) The occupation by any person of any housing accommodation provided out 

of the housing account of the Fund shall be subject to 
Provisions regarding compliance by that person at all times with such condi- 
housing accommodation. tions relating to his occupation of such accommodation as 

may be prescribed. 

(2) Before any person occupies any such accommodation he shall be furnished 
with a copy of the conditions referred to in sub-section (1), and if he so desires the 
said conditions shall be read over to him in a language which he understands; and the 
Housing Board shall cause to be published in such manner as it thinks best adapted 
for informing the persons concerned any changes which may from time to time be 
made in the said conditions. 

(3) If, in the opinion of the Housing Board, any person in occupation' of any 
such accommodation fails or ceases to comply with any of the conditions referred to 
-in sub-section (1), it may, by notice in writing require him to vacate the accommodation 
on or before such date, not being less than thirty days after the service of the notice, 
as may be specified in the notice; and the occupation of such accbmmodation by such 
person or any dependent of his after the date so specified shall be unlawful, and such 
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person or dependent may be evicted accordingly by due process of law from such 
accommodation. , . 

(4) There shall be payable in respect of the occupation of any such accommodation 
as aforesaid rent at such rate as may be prescribed: 

Provided that the Housing Board may remit, subject to compliance at all times 
with the conditions referred to in sub-section (1), either the whole or any part of the 
prescribed rent: . . • 

Provided further that where, in the case of any person who is by virtue of a 
remission under the first proviso paying either no rent or a reduced rent, the Housing 
Board has reason to believe that such person has contravened any of the said condi- 
tions, it may by notice in writing require such person to pa 3 %f with effect on and after 
the expiry of seven days from the service of the notice, rent for the accommodation 
occupied by him at the full prescribed rate. 

(5) All rent payable in respect of the occupation of such accommodation as 

aforesaid, whether at the full prescribed rate or at a lesser rate, shall be recoverable as 
an arrear of land revenue. , 

8. (1) The Central Government shall, by notification in the official Gazette, 

constitute an Advisory Committee, to advise on matters 
... ^ . on which the Central Government or the Housing Board 

Advisory L^ommittee. ]yy this Act to consult the Committee and on 

any other matters arising out of the administration of this 
Act which the Central Government may refer to it for advice. 

(2) The members of the Advisory Committee shall be appointed by the Central 
Government and shall be of such number and chosen in such manner as may be 
prescribed: 

Provided that the Advisory Committee shall include an equal number of members 
representing Government, the owners of coal mines and workmen employed in the 
coal-mining industry, and that at least one member of the Advisory Committee shall 


be a woman. 

(3) The chairman of the Advisory Committee shall be an officer of the Central 
Government appointed by the Central Government. 

9. (1) The Central Government may appoint a Coal Mines Labour Welfare 

Commissioner and such number of Inspectors, Welfare 
of officer Officers and other staff as it thinks fit to supervise and 

' carry out measures financed from the Fund. 

(2) Any person so appointed shall be deemed to be a public servant within the 
meaning of section 21 of the Indian Penal Code. 

(3) The Commissioner or any Inspector or Welfare Officer may, with such 
assistance, if any, as he thinks fit, enter at all reasonable times any place which he 
considers it necessary to enter for the purpose of supervising or carrying out the 
measures financed from the Fund, and may do therein anything necessary for the proper 
discharge of his duties, 

10. (1) The Central Government may, by notification in the official Gazette, and 
tn malrp riilPQ subject to the Condition of previous publication, make 

rules to carry into effect the purposes of this Act. 

(2) Without prejudice to the generality of the foregoing power, rules made under 
this section may provide for — 

(i) the manner in which the duty levied under sub-section (1) of section 3 shall 
be collected, the persons who shall be liable to make the payments, the 
making of refunds, remissions and recoveries, the deduction by collecting 
agencies of a percentage of the realizations to cover the cost of collection, 
and the proceedure to be followed in remitting the proceeds to the Reserve 
Bank of India; 


(ii) the composition of the Housing Board, the manner in which its members 

shall be chosen, the term of office of its members, the allowances if any 
payable to them and the manner in which the Housing Board shall conduct 
its business, including the number of members necessary to form a quorum 
at a meeting thereof; 

(iii) the books of account to be maintained by the Housing Board, and the form 

of its financial estimates and statements of account; 

(iv) the composition of the Advisory Committee, the manner in which its 

members shall be chosen, the term of office of its members, the allowances 
if any payable to them and the manner in which the Advisory Committee 
shall conduct its business; 

(v) the apportionment between the housing account and the general welfare 

account of the Fund of the expenditure on the administration of the Fund 
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and on the salaries and allowances of the Commissioner, Inspectors, Welfare 
Officers and other staff employed for the purposes of this Act; 

(vi) the standard of dispensary service to be provided by owners of collieries 

for the purposes of sub-section (2) of section 5, and the inspection and 
supervision of the dispensaries and other places at which such services are 
provided; 

(vii) the application by owners of collieries for grants-in-aid, the authority to 

whom and the manner in which such applications shall be made and the 
particulars to be specified in such applications; 

(viii) the manner in which dispensary services may be provided by the Central 
Government; 

(ix) the conditions governing the grant of money from the general welfare 

account of the Fund to a Provincial Government, a local authority or the 
owner, agent or manager of a coal mine; 

(x) the rate of rent for housing accommodation provided out of the housing 

account of the Fund; 

(xi) the conditions of service and the duties of Inspectors, Welfare Officers and 

other officers appointed to supervise or carry out measures financed from 
the Fund; 

(xii) the duties and functions of the Commissioner; 

(xiii) the furnishing by owners, agents or managers of coal mines of statistical or 
other information, and the punishment by fine not exceeding two hundred 
rupees of failure to comply with the requirements of any rules made under 
this clause; 

(xiv) any other matter which under this Act is to be or may be prescribed. 
Repeal of Ord. VIT 11. (1) The Coal Mines Labour Welfare Fund 

of 1944. Ordinance 1944, is hereby repealed. 

(2) For the avoidance of doubts it is hereby declared that the provisions of 
section 6 of the General Clauses Act, 1897, shall apply to the repeal effected by this 
section. 

(3) Any balance remaining in the Fund constituted under the aforesaid Ordinance 
shall be credited to the Fund constituted under this Act, and shall be apportioned 
between the housing account and the general welfare account of such Fund in such 
manner as the Central Government may determine. 

THE CAPITAL ISSUES ^CONTINUANCE OF CONTROL) ACT 
(XXIX OF 1947) 

AtriU 1047. 

{An Act to provide for the of control over issues of capital,') 

WurKFA*? it is expedient to provide for the continuance of control over issues of 
capital; 

It is hereby enacted as follows: — 

Short title, extent and 1. (1) This Act may be called The Capital Issues 

duration. (Continuancf of Co'^tpol) act K47. 

(2) It extends to the whole of British India, and applies also to British subjects 
and servants of the Crown in any part of India and to British subjects who are domiciled 
in any part of India wherever they may be. 

(3) It shall cease to have effect on the first day of April, 1950. 

Definitions. 2. In this Act, — 

(a) **issue of capital” means the issuing of any securities whether for cash or 

otherwise; 

(b) “securities” means any of the following instruments issued, or to be issued, 

by or for the benefit of a company, whether incorporate! in British India 
or not, namely: — 

(i) shares, stocks and bonds; 

(ii) debentures; 

(iii) other instruments creating a charge or lien on the assets of the company; 

and 

(iv) instruments acknowledging loan to or indebtedness of the company and 

guaranteed by a third party or entered into jointly with a third party. 

Control over issues of . (D No company incoi^orated in British India 

capital shall, except with the consent of the Central Government, 

^ * make an issue of capital outside British India. 
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(2) No company, whether incorporated in British India or not, shall except with 
the consent of the Central Government, — 

(a) make an issue of capital in British India; 

(b) make in British India any public offer of securities for sale; 

(c) renew or postpone the date of maturity or repayment of any security matur- 

ing for payment in British India. 

(3) The Central Government may on application make an order according recog- 
nition to an issue of capital made or to be made outside British India by a company 
not incorporated in British India. 

(4) The Central Government may qualify any consent or recognition accorded 
by it under sub-section (2) or sub-section (3) with such conditions, whether for im- 
mediate or future fulfilment, as it may think fit to impose; and where a company acts 
in pursuance of such consent or recognition, it shall comply with the terms of any 
condition so imposed. 

(5) Where an application for the consent or recognition of the Central Govern- 
ment under any of the provisions of this section is refused, the Central Government 
shall, upon the request of the applicant, communicate to him in writing the reasons for 
such refusal. 


4. No person shall issue in British India any prospectus or other document offer- 
Control subscriptiou or publicly offering for sale any 


over pros- 
pectuses and other adver- 
tisements . 


securities which does not include a statement that the con- 
sent or recognition, as the case may be, of the Central 
Government has been obtained to the issue or offer of 
the securities, and no person shall without the consent of the Central Government issue in 
British India any document publicly offering for sale any security issued with the con- 
sent or recognition of the Central Government if such issue was made by a private 
company or if the order according its consent or recognition contained a condition that 
the securities should be privately subscribed. 


5. (1) No person shall accept or give any consideration for any securities in res- 

pect of an issue of capital made or proposed to be made 
Purchase and sale of in British India or elsewhere unless the consent or recog- 
securities. nition of the Central Government has been accorded to 

such issue of capital. 

(2) No person shall sell or purchase or otherwise transfer or accept transfer of 
any securities issued by a company in respect of any issue of capital made after the 
17th day of May 1943 in British India or elsewhere unless such issue has been made 
with the consent or recognition of the Central Government. 

6. (1) The Central Government may, by general 

Power to exempt and to order which shall be notified in the official Gazette, pro- 
condone contraventions. vide for the granting of exemption from all or any of the 

provisions of sections 3, 4 and 5. 

(2) The Central Government may by order condone a contravention of any of 
the provisions of section 3 or section 4, and on the making of such order the provisions 
of this Act, shall have effect as if an exemption had been granted under sub-section (1) 
of this section in respect of the thing done or omitted to be done in contravention of 
section 3 or section 4, as the case may be. 

7. Any officer authorised in this behalf by the Central Government may, for the 
purpose of enquiring into the correctness of any State- 
Power to call for in- ment made in an application for consent or recognition 
formation. to an issue of capital or for the purpose of ascertaining 

whether or not the requirements of any condition attach- 
ed to an order according such consent or recognition have been complied with, require 
any company, or any officer of a company, which has made such application, or obtained 
such order to submit to him such accounts, books or other documents, or to furnish to 
him such information, as he may reasonably think necessary. 


8. No person shall, when complying with any requisition under section 7 or when 
making any application for consent or recognition to an 
False statements. issue of capital, give any information or make any state- 

ment which he knows, or has reasonable cause to believe, 
to be false or not true in any material particular- 
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9. No person who obtains any information by virtue of this Act shall, otherwise 

than in connection with the execution of the provisions 
Prohibition against dis- of this Act or of any order made in pursuance thereof, 
closing information. disclose that information to any other person except with 

the permission of the Central Government. 

10. The Central Government may by order direct that any power or duty which 

by or under any of the preceding provisions of this Act 
Power to delegate func- is conferred or imposed upon the Central Government 
tion. shall, m such circumstances and under such conditions, if 

any, as may be specified in the direction, be exercised or 
discharged by any officer subordinate to that Government. 

11. The Central Government shall, by notification in the official Gazette, con- 

stitute an Advisory Committee consisting of not more 
Committee to advise than five members, and may from time to timei refer to it 

Government. for advice any such matters arising out of the administra- 

tion of this Act as the Central Government may think fit. 

12. The Central Government may by notification in 
Power to make rules. the official Gazette make rules for carrying out the pur- 
poses of this Act. 

13. (1) Whoever contravenes, or attempts to contravene, any of the provisions 

of this Act or of any order made thereunder shall be 
Penalties. punishable with imprisonment for a term which may 

extend to one year or with fine or with both. 

(2) If the person committing an offence punishable under this section is a com- 
pany or other body corporate, every director, manager, secretary or other officer thereof 
shall, unless he proves that the offence was committed without his knowledge or that 
he exercised all due diligence to prevent its commission, be deemed to be guilty of 
such offence. 

14. Where any person is prosecuted for contravening any provision of this Act 

or of any order made thereunder which prohibits him 
Burden of proof in cer- from doing an act without the consent or permission of 

tain cases. any authority the burden of proving that he had the 

requisite consent or permission shall be on him. 

15. No suit, prosecution or other legal proceedings 
Protection of action shall lie against any person for anything in good faith 

taken under Act. done or intended to be done under this Act or any rule 

or order made thereunder. 

16. (1) All orders made or deemed to be made under the provisions of the Capital 

Issues (Continuance of Control) Ordinance, 1947, and in 
Continuance of existing force immediately before the commencement of this Act 
orders and savings. shall continue to be in force and be deemed to be orders 

made under the corresponding provisions of this Act. 

(2) Section 6 of the General Clauses Act, 1897, shall apply upon the expiration 
of the said Ordinance as if it had then been repealed by this Act. 

the INDIAN COINAGE (AMENDMENT) ACT (XXVII OF 1947). 

\m April 1947. 

An Act further to amend the Indian Coinage Act, 1906. 

Whereas it is expedient further to amend the Indian Coinage At, 1906, for th e 
purposes hereinafter appearing; 

It is hereby enacted as follows : — 

Short title and com- 1. (1) This Act may be called The Indian Coinage 

mencement. (Amenhent) Act, 1947. 

(2) It pTia ll come into force on such date as the Central Government may, by notifi- 
cation in the official Gazette, appoint in this behalf. 

2. In the JndJan Coinage Act, 1906 (hereinafter refer- 
Ommission of sections 4 soid Act), sections 4 and, 5 and 5 and the head- 

and 5, Act III of 1906. i-ng above section 4 sbaU be omitted- 

Substitution of new sec- 3. For section 6 of tbe said Act and the heading above 
tion for section 6. Aot III that section, the following heading and section shall be sub- 
pf 1906. stituted, namely: — 
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^‘Coinage. 


Denominations, dimen* 
sions, designs and composi- 
tion of coins. 


Omission of sections 10, 
11 and 12, Act III of 1906. 

Substitution of new sec. 
for sec. 13, Act III of 1906. 


3. Goins may be coined' at tlie Mint for issue under the 
authority of the Central Government, of such denominations 
not higher than one rupee, of such dimensions and designs, 
and of such metals or of mixed metals of such composition as 
the Central Government may, by notification in the ofELcial 
Gazette, determine.^’ 

4. Sections 10, 11 and 12 of the said Act, and the 
heading above section 10, shall be omitted. 

5. For section 13 of the said Act, the following section 
shall be substituted, namely: — 


Coin, when a legal (1) issued under the authority of sec* 

tender' tion 6 shall be a legal tender in payment or on account, — 

(a) in the case of a rupee coin, for any sumj 

(h) in the ease of a half -rupee coin, for any sum not exceeding ten rupees; 

(c) m the case of any other coin, for any sum not exceeding one rupee: 

Provided that the coin has not been defaced and has not lost weight so as to be less 
than such weight as may he prescribed in its case. 

(2) AH silver coins issued under this Act after the 10th day of March, 1940, shall 
continue as before to be a legal tender in payment or on account, — 

(a) in the case of a rupee coin, for any sum; 

(b) in the case of a half -rupee coin, for any sum not exceeding ten rupees; 

(c) in the case of a quarter-rupee, for any sum not exceeding one rupee: 

Provided that the coin has not been defaced and bas not lost weight so as to be 

less than — 

(i) 176.4 grains Troy in the ease of a rupee coin, or 
(ii) 88.2 grains Troy in the ease of a half -rupee coin, or 

(Ui) such weight as may be prescribed in the ease of a quarter rupee coin. 

(3) All nickel, copper and bronze coins which may have been issued under this Act 
before the 24th day of January, 1942, shall continue as before to be a legal tender in pay- 
ment or on account for any sum not exceeding one rupee. 

Omission of section 15, 6. Section 15 of the said Act shall be omitted. 

Act III of 1906. 


Amendment of sec. 15- A 7. In section 15-A of the said Act, — 

Act III of 1906. 

(a) for the words and figures section 12, section 13, or section 15,'^ the word and 
figures ^'section 13^^, shall be substituted; 

(b) for the words '‘any of those sections’’ the words "that section” shall be sub- 
stituted 

Amendmeut of sec. 20, 8. (1) lu section 20 of the said Act, — 

Act III of 1906. 

(a) the words "silver or other shall be omitted; 

(b) after the words "is counterfeit” the words "or has been fraudulently defaced 
shall be inserted. 

(2) In the marginal heading of the said section 20, for the words "silver or nickel’^ 
the words "or fraudulently defaced” shall be substituted. 

Amendment of sec. 21 9. In sub-section (2) of section 21 of the said Act, — 

Act III of 1906, 


(a) clause (a) shall be omitted; 

(b) in clause (c), for the words "in any case than two per cent.” the words "than 
two per cent, in ease of silver coins or five per cent, in the case of pure nickel coins, ’ ’ shall 
be substituted. 

Omission of section 24, 10. Section 24 of the said Act shall he omitted. 

Act III of 1906. 


THE INDIAN COMPANIES (AMENDMENT) ACT (XIII OP 1946). 

[18t;i Apnlrl946. 

An Act further to amend the Indian Companies Act, 1913. 

Whereas it is expedient further to amend the Indian Companies Act, 1913 (VII of 
1913), for the purpose hereinafter appearing; 

It is hereby enacted as follows: — 

Short title. called The Indian Companies 

(Amendment) Act, 1946. 

Amendment of .’oction 2. To sub-section (2) of section 282-B of the Indian 
282-B, Act VII of 1913. Companies Act, 1913, the following proviso shall he added, 

namely: — 

B 
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^'Provided that where one-tenth part of the whole amount of the moneys belonging to 
su<*h fund exceeds the maximum amount which may be deposited in a Post Office Savings Bank 
account under the rules regulating such deposits for the time being in force, the amount of 
such excess may be kept or deposited in a special account to be opened for the purpose in a 
scheduled bank as defined in clause (c) of section 2 of the Beserve Bank of India Act, 1934 
(II of 1934).^’ 


THE ESSENTIAL SUPPLIES (TEMPORARY POWERS) ACT 

(XXIV OF 1946). 

[19th November, 1946. 

An Act to provide for the continuance during a limited period of powers to control the pro- 
duction, supply and distribution of, and trade and commerce in, certain commodities* 

Whereas it is necessary to provide for the continuance during a limited period of 
powers to control the production, supply and distribution of, and trade and commerce in, 
foodstuffs (including edible oilseeds and oils), cotton and woollen textiles, paper (including 
newsprint), petroleum and petroleum products, spare parts of mechanically propelled vehicles, 
coal, iron, steel and mica; 

Aitd whereas the Indian Legislature has been empowered by section 2 of the Indian 
(Central Government and Legislature) Act, 1946, to make laws with respect to the matters 
aforesaid ; 

It is hereby enacted as follows: — 

1. (1) This Act may be called The Essential Supplies 
(Temporary Powers) Act, 1946. 

(2) It extends to the whole of British India. 

(3) It shall cease to have effect on the expiration of the period mentioned in sec- 
tion 4 of the India (Central Government and Legislature) Act, 1940, except as respects 
things done or omitted to be done before the expiration thereof, and section 6 of the General 
Clauses Act, 1897, shall apply upon the expiry of this Act as if it had then been repealed 
by a Central Act. 


r. ^ 2. In this Act, unless there is anything repugnant in 

uetinitions. subject or context,— 

(a) essential commodity means any of the following classes of commodities: — 

(i) foodstuffs, 

(ii) cotton and woollen textiles, 

(iii) paper, 

(iv) petroleum and petroleum products, 

(v) spare parts of mechanically propelled vehicles, 

(vi) coal, 

(vii) iron and steel, 

(viii) mica; 

(h) '^food-crops’^ shall include crops of sugarcane; 

(c) "foodstuffs” shall include edible oilseeds and oils; 

(d) "notified order” means an order notified in the official Gazette; 

(e) "paper” shall include newsprint; 

(f) "Provincial Government”, in relation to a Chief Commissioner’s Province, means 
the Chief Commissioner. 


Powers to control produc- 
tion, supply, distribution, 
etc., of essential commodi- 
ties 


3. (1) The Central Government, so far as it appears to 

it to be necessary or expedient for maintaining or increasing 
supplies of any essential commodity, or for securing their 
equitable distribution and availability at fair prices, may by 
notified order provide for regulating or prohibiting the pro- 
duction, supply and distribution thereof, and trade and com- 
merce therein. 


(2) Without prejudice to the generality of the powers conferred by sub-section (1), 
an order made thereunder may provide — 

(a) for regulating by licences, permits or otherwise the production or manufacture 
of any essential commodity; 

(b) for bringing under cultivation any waste or arable land whether appurtenant to 
a building or not, for the growing thereon of food-crops generally or of specified food-crops, 
and for otherwise maintaining or increasing the cultivation of food-crops generally, or of 
specified food-crops j 

(c) for controlling the prices at which any essential commodity may be bought or 

■sold; 

(d) for regulating by licences, permits or otherwise the storage, transport, distribu- 
tion, disposal, acquisition, use or consumption of any essential commodity; 

(e) for prohibiting the withholding from sale of any essential commodity ordinarily 
%ept for sale; 
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(/) for requiring any person holding stock of an essential commodity to sell the whole 
or a specified part of the stock at such prices and to such persons or class of persons or in 
such circumstances, as may he specified in the order j 

{g) for regulating or prohibiting any class of commercial or financial transactions 
relating to foodstuffs or cotton textiles, which, in the opinion of the authority making the 
order are, or if unregulated are likely to be, detrimental, to public interest; 

(h) for collecting any information or statistics with a view to regulating or prohibib- 
ing any of the aforesaid matters; 

{i) for requiring persons engaged in the production, supply or distribution of, or 
trade or commerce in, any essential commodity to maintain and produce for inspection such 
books, accounts and records relating to their business and to furnish such information relat- 
ing thereto, as may be specified in the order; 

(i) for any incidental and supplementary matters, including in particular the enter- 
ing, and search of premises, vehicles, vessels and aircraft, the seizure by a person authorised 
to make such search of any articles in respect of which such person has reason to believe that 
a contravention of the order has been, is being or is about to be committed, the grant or 
issue of licences, permits or other documents, and the charging of fees therefor. 

(3) An order made under sub-section (11 may confer powers and impose duties upon 
the Central Government or officers and authorities of the Central Government, notwithstand- 
ing that it relates to a matter in* respect of which the Provincial Legislature also has power 
to make laws. 

(4) The Central Government, so far as it appears to it to be necessary for maintain- 
ing or increasing the production and supply of an essential commodity, may by order autho- 
rise any person (hereinafter referred to as an authorised controller) to exercise, with res- 
pect to the whole or any part of any such undertaking engaged in the production and sup- 
plv of the commodity as may be specified in the order, such functions of control as may be 
provided by the order ; and so long as an order made under this sub-section is in force with 
respect to any undertaking or part thereof — 

(a) the authorised controller shall exercise his functions in accordance with any in- 
structions given to him by the Central Government, so, however, that he shall not have any 
power to give any direction inconsistent with the provisions of any Act or other instrument 
determining the functions of the undertakers except in so far as may be specifically provided 
by the order, and 

(&) the undertaking or part shall be carried on in accordance with any directions 
given by the authorised controller in accordance with the provisions of the order, and anv 
person having any functions of management in relation to the undertaking or part shall com- 
ply with any such directions. 


Delegation of powers . 


4. The Central Government may by notified order direct 
that the power to make orders under section 3 shall, in rela- 
tion to such matters and subject to such conditions, if any, as 
may be specified in the direction, be exercisable also by — 

(a) such officer or authority subordinate to the Central Government, or 

(b) such Provincial Government or such officer or authority subordinate to a Provin- 
cia'* Government, as may be specified in the direction. 

Pow to issue flirectioM ^ The Central Government may ^ve Erections to any 
to Provinces Provincial Government as to the carrying into execution in 

the Province of any order made under section 3. 

6. Any order made under section 3 shall have effect 
notwithstanding anything inconsistent therewith contained in 
any enactment other than this Act or any instrument having 
effect by virtue of any enactment other than this Act. 

(1) If any person contravenes any order made under section 3, he shall be punisha- 
ble with imprisonment for a term which may extend to three 
Penalties. years or with fine or -with both, and if the order so provides, 

any Court trying such contravention may direct that any pro- 
perty in respect of which the Court is satisfied that the order has been contravened shall be 
forfeited to His Majesty: 

Provided that where the contravention is of an order relating to foodstuffs which con- 
tains an express provision in this hehalf, the Court shall make such direction, unless for 
reasons to be recorded in writing it is of opinion that the direction shonld not be made in 
respect of the whole, or, as the case may be, a part, of the property. 

(2) If any person to whom a direction is given under sub-section (4) of section 3 
fails to comply with the direction, he shall be punishable with imprisonment for a term which 
may extend to three years or with fine or with both. 

8. Any person who attempts to contravene, or abets a 
Attempts and abetments. contravention of, any order made under section 3 shall he 

deemed to have contravened that order. 


Effect of orders inconsis- 
tent with other enactments. 


7. 
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9. If the person contravening an order made under section 3 is a company or other body 
corporate, every director, manager, secretary or other officer 
Offences by corporations, or agent thereof shall, unless he proves that the contravention 
took place without his knowledge or that he exercised all due 
diligence to prevent such contravention, be deemed to be guilty of such contravention. 

False statements. 10. If any person — 

{i) when required by any order made under section 3 to make any statement or fur- 
nish any information, makes any statement or furnishes any information whieh is false in 
any material particular and which he knows or has reasonable cause to believe to be false, 
or does not believe to be true, or 

(ii) makes any such statement as aforesaid in any book, account, record, declaration, 
return of other document which he is required by any such order to maintain or furnish 
he shall be punishable with imprisonment for a term which may extend to three years or with 
fine or with both. 

11. No Court shall take cognizance of any offence punishable under this Act except 

on a report in writing of the facts constituting such offence 
Cognizance of offences. made by a person who is a public servant as defined in sec- 
tion 21 of the Indian Penal Code. 

12. Any magistrate or bench of magistrates empowered for the time being to try in a 
Power to try offences summary way the offences specified in sub-section (1) of sec- 

summarily. tion 260 of the Code of Criminal Procedure, 1898, may, on 

application in this behalf being made by the prosecution, try 
in accordance with the provisions contained in sections 262 to 265 of the said Code any of- 
fence punishable under this Act. 

13. Notwithstanding anything contained in section 32 of the Code of Criminal Proce- 

dure, 1898, it shall be lawful for any Magistrate of the First 
Special provision regard- Class specially empowered by the Provincial Government in 
ing fines. this behalf and for any Presidency Magistrate to pass a sen- 

tence of fine exceeding one thousand rupees on any person 
competed of contravening an order made under section 3. 

14. (1) No order made in exercise of any power confer- 

Presumption as to irders. red by or under this Act shall be called in question in any 

Court. 

(2) Where an order purports to have been made and signed by an authority in exer- 
cise of any power conferred by or under this Act, a Court shall, within the meaning of the 
Indian Evidence Act, 1872, presume that such order was so made by that authority. 


15. Where any person is prosecuted for contravening any order made under section 3 
Burden of proof in cer- "v^hich prohibits him from doing an act or being in posses- 
tain eases. ^ thing without lawful authority or without a permit, 

bcenee or other document, the burden of proving that he has 
i-uch authority, permit, licence or other document, shall be on him. 

16. (1) No suit, prosecution or other legal proceeding 

Protection of action taken shall lie against any person for anything which is in good faith 
under the Act. done or intended to be done in pursuance of any order made 

under section 3. 

(2) No suit or other legal proceeding shall lie against the Crown for any damage caus- 
ed or likely to be caused by anything which is in good faith done or intended to be done in 
pursuance of any order made under section 3. 


Repeal and saving. „ Essential Saplies (Temporary Rowers) 

^ Ordinance, 1946, is hereby repealed. 

(2) Any order made or deemed to be made under the said Ordinance and in force 
immediately before the commencement of this Act shaU continue in force and be deemed 


to be an order made under this Act; and all appointments made, licences or permits granted 
and directions issued under any such order and in force immediately before such commence- 


ment shall likewise continue in force and be deemed to be made, granted or issued in pur- 
suance of this Act. 


(3) For the removal of doubts it is hereby declared — 

(a) that for the purposes of the said Ordinance and this Act an order of the nature 
referred to in section 5 of the said Ordinance made before the commencement of the said 
Ordinance and not previously rescinded shall be deemed to be, and always to have been, an 
order in force immediately before such commencement, notwithstanding that such order of 
parts of it, may not then have been in operation, either at aU or in particular areas; 

(h) that for the purposes of this Act an order made or deemed to be made under the* 
said Ordinance and not rescinded prior to the commencement of this Act shall be deemed 
to be an order in force immediately before the commencement of this Act, notwithstanding 
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that such order, or parts of it, may not then be in operation, either at all or in particular 
areas. 


THE EXPIRING LAWS OONTINUAiNOE ACT, 1946. 

(10 & 11 Geo. 6 Ch. 1.) 

CHAPTER I. 

An Act to continue certam expiring laws. 

[19th December, 1946. 

Whereas the Acts mentioned in the Schedule to this Act are, in so far as they are in 
force and are temporary in their duration, limited to expire — 

(a) as respects those mentioned in Part I of the said Schedule, on the thirty-first day 
of December nineteen hundred and forty-six, and 

(b) * ^ * 

And whereas it is expedient to provide for the continuance, as in this Act mentioned, 
of those Acts and of the enactments amending or affecting the same; 

Be, it therefore enacted by the Hinges Most Excellent Majesty by and with the advice 
and consent of the Lords Spiritual and Temporal, and Commons, in this present Parliament 
assembed, and by the authority of the same, as follows; — 

1. (1) The Acts mentioned in Part I of the Schedule 
Continuance of Acts in to this Act shall, to the extent specified in column three of 
Schedule. that Part, be continued until the thirty-first day of December, 

nineteen hundred and forty-seven. 

( 2 ) ***** 

(3) Any unrepealed enactments which are temporary in their duration shall, in so far 
as they amend or affect any enactment continued by the foregoing provisions of this Act, be 
continued in like manner as that enactment whether they are mentioned in the Schedule to 
this Act or not. 

Short title and applica- 2. (1) This Act may be cited as the Expirring Laws 

tion to Northern Ireland. Continuance Act, 1946. 


( 2 ) 


Session and Chapter. 
(3) 

9 and 10 Geo. 5 Ch, 92 


SCHEDULE. 

Part I. 

Short title. How far continued. 

The Aliens Restriction Section one 
Amendment Act, 1919. 


Amending Acts. 
* 


THE FACTORIES (AMENDMENT) ACT (V OF 1947). 

[11th March, 1947. 

An Act further to amend the Factories Act, 1934. 

Whereas it is expedient further to amend the Factories Act, 1934, for the purposes 
hereinafter appearing; It is hereby enacted as follows; — 

<^hort title called The Factories (Amend- 

ment) Act, 1947. 

Insertiou of new seotton . 2. In (^pter HI of lie raetoriee Act^^934 (herein- 
33-A in Act XXV of 1934. referred to as the said Act), after section 33 the follow- 

ing section shall be inserted, namely; — 

^'33-A. (1) The Provincial Government may make rules requiring that in any 
Power to make rules for factory wherein more than two hundred and fifty 

the provision of canteens, s “e ordinarilr employed, an adequate canteen shall he 

^ provided for the use of the workers. 

(2) Without prejudice to the generality of the foregoing power, such rules may pro- 
vide for — 

(o) the date by which such canteen shall be provided; 

(b) the standards in respect of construction, accommodation, furniture and other 
equipment of the canteen; 

(c) the foodstuffs to be served therein and the charges which may be made therefor; 

(d) representation of the workmen in the management of the canteens; 

(e) enabling, subject to such conditions, if any, as may be specified, the power to 
make rules under clause (c) to be exercised also by the Chief Inspector. 

Amendment of section 3. In the proviso to section 34 of the said Act, the 
34, Act XXV of 1934. word ^^non-seasonaP^ shall be omitted. 
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THE INDIAN FINANCE ACT (XX OP 1947). 

[Zlst March, 1947. 

An Act to give effect to the financial proposals of the Central Government for the year 

'beginmng on the 1st day of April, 1947 . 

WwmEAS it is expedient to discontinue tlie duty on salt manufactured in, or imported 
into, British India, to fix maximum rates of postage under the Indian Post Office Act, 1898, 
to continue, subject to certain modifications, for a further period of one year the additional 
duties of customs imposed by section 6 of the Indian Pittance Act, 1942, to continue the 
temporary ex£ort duty on raw cotton and the enhanced rates of export duties on raw jute and 
jute manufactures, to enhance the export duty on tea, to fix ratea of income-tax and super- 
tax, and to make certain provisions relating to income-tax, super-tax and excess profits taxj 

It is hereby enacted as follows: — 

1. (1) This Act may be called The Indian Finance 
Short title and extent. Act, 1947. 

(2) It extends to the whole of British India. 

2. For the year beginning on the 1st day of April, 1947. 

Discontinuance of salt no duty shall be levied on salt manufactured in, or imported 

duty. by sea or by land into, British India. 

3. For the year beginning on the 1st day of April, 1947, the Schedule contained 

in the First Schedule to the Indian Finance Act, 1945, 
Inland postage rates. shall again be inserted in the Indian Post Office Act, 1898, 

as the First Schedule to that Act. 

4. The additional duties of customs on certain goods chargeable with a duty of 

customs under the First Schedule to the Indian Tariff Act, 
Oontittuation of addi- 1934, or under the said Schedule read with any notification 
tional duties of customs im- of the Central Government for the time being in force, im- 
posed by section 6, Act ZTI posed up to the 31st day of March 1943 by section 6 of the 

of 1942. Indian Finance Act, 1942, and continued, subject to certain 

modifications, up to the 31st day of March, 1947, by section 5 
of the Indian Finance Act, 1946, shall continue to be levied and collected, as provided in the 
said section 6 and subject to the aforesaid modifications, up to the 31st day of March, 1948. 

Proviaiun rtgaraiug cer- 
tain tempojar<»ry duties of 6. (1) For the Second Schedule to the Indian Tariff 

customs and enhanced rates Act, 1934, the following shall be substituted, namely: — 
of duties of customs. 

^^THE SECOND SCHEDULE. 

Export Tariff. 

Item Name of article. Rate of duty, 

number. 

1 Raw Jute (other than Bimlipatam jute) — 

(1) Cuttings .. .. .. Rs. 4-8 per bale of 400 lb. 

(2) All other descriptions .. .. Rs. 15 per bale of 400 lb. 

2 JuTb MANUFACTURES (other than of Bimli- 

patam jute), when not in actual use as 

coverings, receptacles or bin ings for other 

goodie — 

(1) Sacking (cloth, bags, twist, yarn, rope Rs. 50 per ton. 

nnd twine), 

(2) Hessians and all other descriptions of Rs. 80 per ton. 
jute manufactures not otherwise speci- 
fied. 

3 Raw cotton .• .. .. At such rate not exceeding 

Rs. 75 per bale of 400 
lb. as the Central Gov- 
ernment hv notification 
in the Offical Gazette 
may from time to time 
determine. 

4 Rice, with or without huske, including rice Two annas and three 

flour, but excluding rice bran and rice dust, pies per standard 

which are free. maund, 

5 Tea Four annas per lb,” 

(2) The foUowittg Ordinances are hereby repealed, namely: — 

(a) The Indian Tariff Act (Amendment) Ordinance, 1946; / 

(b) The Indian Tariff Act (Second Amendment) Ordinance, 1946; 

(c) The Indian Tariff (Amendment) Ordinance, 1947. 
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6. (1) Subject to the provisions of sub-sections (3), (4), 

Income-tax and super-tax. (5) and (6), for the year beginning on tbe 1st day of April, 
1947— 

(a) income-tax shall be charged at the rates specified in Part I of the Schedule, and 

{b rates of super-tax shall, fbt the purposes of section 65 of the Indian Income-tax 
Act, 1922, be those specified in Part II of the Schedule. 

(2) In making any assessment for the year ending on the 31st day of March, 1948, 
there shall be deducted from the total income of an assessee, in accordance with the provi- 
sions of section 15-A of the Indian Income-tax Act, 1922, an amount equal to one-fifth of the 
earned income, if any, included in his total income, but iiot exceeding in any case four 
thousand rupees . 

(3) In making any assessment for the year ending on the 31st day of March, 1948,— 

(a) where the total income of an assessee, not being a company, includes any income 
chargeable under the head Salaries as reduced by the deduction for earned income appro- 
priate thereto, or any income chargeable under the head ‘‘Interest on securities^', or any 
income from dividends in respect of which he is deemed under section 49-B of the Indian 
Income-tax Act, 1922, to have paid income-tax imposed in British India, the income-tax pay- 
able by the assessee on that part of his total income which consists of such inclusions shall be 
an amount bearing to the total amount of income-tax payable according to the rates applic- 
able under the operation of the Indian Pinance Act, 1946, on his total income the same 
proportion as the amount of such inclusions bears to his total income j, 

(b) where the total income of an assessee, not being a company, includes any income 
chargeable under the head “Salaries" on which super-tax has been or might have been de- 
ducted under the provisions of sub-section (2) of section 18 of the Indian Income-tax Act, 
1922, the super-tax payable by the assessee on that portion of his total income which consists 
of such inclusion shall be an amount bearing to the total amount of super-tax payable ac- 
cording to the rates applicable under the operation of the Indian Finance Act, 1946, on his 
total income the same proportion as the amount of such inclusion bears to his total income. 

(4) In making any assessment for the year ending on the 31st day of March, 1948, 
where the total income of an assessee consists partly of earned income and partly of un- 
earned income, the |iuper-tax payable by him shall be — 

(i) on that part of the earned income chargeable under the head “Salaries" to which 
clause (b) of sub-section (3) applies, the amount of super-tax computed in accordance with 
the provisions of that sub-section, plus 

(ii) on the remainder of the earned income, the amount which bears to the total 
amount of super-tax which would have been payable on his total income had it consisted 
wholly of earned income the same proportion as such remainder bears to his total income, plus 

(iii) on the unearned income, the amount which bears to the total amount of super- 
tax which would have been payable on his total income had it consisted wholly of unearned 
income the same proportion as the unearned income bears to his total income. 

(5) In making any assessment for the year ending on the 31st day of March, 1948, — 

(a) where the total income of a company includes any profits and gains from life 
insurance business, the super-tax payable by the company shall be reduced by an amount 
computed at the rate of two annas in the rupee on that part of its total income which con- 
sists of such inclusion; 

(b) where the total income of an assessee, not being a company, includes any profits 
and gains from life insurance business, the income-tax and super-tax payable by the assessee 
on that part of his total income which consists of such inclusion shall be an amount bearing 
to the total amount of such taxes payable according to the rates applicable under the opera- 
tion of the Indian Finance Act, 1942, on his total income the same proportion as the amoxont 
of such inclusion bears to his total income, so however that the aggregate of the taxes so 
computed in respect of such inclusion shall not in any case exceed the amount of tax payable 
on such inclusion at the rate of five annas in the rupee. 

(6) In eases to which section 17 of the Indian Income-tax Act, 1922, applies, the 
tax chargeable shall be determined as provided in that section but with reference to the rates 
imposed^ by sub-section (1), and in accordance, where applicable, with the provisions of 
sub-sections (3), (4) and (5) of this section. 

(7) For the purposes of making any deduction of income-tax in the year beginning on 
the 1st day of April, 1947, under sub-section (2) or sub-section (2-B) of section 18 of the 
Indian Income-tax Act, 1922, from any earned income chargeable under the head “Salaries" 
the estimated total income of the assessee under this head shall, in computing the income-tax 
to be deducted, be reduced by an amount equal to one-fifth of such earned income, but not 
exceeding in any case four thousand rupees . 

(8) For the purposes of this section and of the rates of tax imposed thereby, the 
expression “total income" means total income as determined for the purposes of income-tax 
or super-tax, as the case may be, in accordance with the provisions of the Indian Income-tax 
Act. 1922, and the expression “earned income" has the meaning assigned to it in clause 
(6-AA) of section 2 of that Act. 
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Amendment of section 7, To sub-section (2) of section 10 of tbe Indian Finance 
10, Act yiT of 1942. Act, 1942, the following proviso shall be added, namely: — 

'‘Provided that if it is subsequently found that the sum so repaid was excessive, the 
excess repayment shall be recoverable, and the provisions of law referred to in sub-section 
(4) of section 2 of the Excess Profits Tax Ordinance, 1943, shall apply to the payment and 
recovery of the amount of the excess repayment as if that amount were a deposit required to 
be made under that section, but notwithstanding the provisions of sub-section (7) of section 
46 of the Indian Ineome-tax Act, 1922, as applied by the said sub-section (4), such recovery 
may be made at any time . ’ ^ 

THE SCHEDULE. 

{See Section 6 .) 

Part I. 

Mates of Income-tax. 

A. — ^In the case of every individual, Hindu imdivided family, unregistered firm and 
other association of persons not being a case to which paragraph B of this Part applies— 

Rate, 

1 On the first Rs. 1,500 of total income .. .. Nil. 

2 On thenext Rs. 3,S00 of totalincome .. .. One anna in the rupee. 

3 On the next Rs. 5,000 of total income . . . . Two annas in the rupee. 

4 On the next Rs. 5.000 of total income .. .. Three and a half annas in 

the rupee. 

5 On the balance of total income Five annas in the rupee 

Provided that — 

(i) no income-tax shall be payable on a total income which, before deduction of the 
allowance, if any, for earned income, does not exceed Rupees 2,500; 

(ii) the income-tax payable shall in no ease exceed half the amount by which the 
total income (before deduction of the said allowance, if any, for earned income) exceeds 
Rs, 2,500; 

(iii) the income-tax payable on the total income as reduced by the allowance for 
earned income shall not exceed either — 

(a) a sum bearing to half the amount by which the total income (before deduction 
of the allowance for earned income) exceeds Rs. 2,500 the same proportion as such reduced 
total income bears to the unreduced total income, or 

(h) the income-tax payable on the income so reduced at the rates herein specified,— 
whichever is less. 

B. — In the case of every company and local authority, and in every case in which under 
the provisions of the Indian Income-tax Act, 1922, income-tax is to be charged at 
the maximum rate — 


Rate, 

On the whole of total income . . . . Five annas in the rupee. 

PART II. 

Mates of Super-tax. 

A. — ^In the ease of every individual, Hindu undivided family, unregistered firm and 
other association of persons, not being a case to which any other paragraph of this Part 
applies — 


1 On the first Rs. 25,000 of total income 

2 On the next Rs. 5,000 of total income 

3 On th^ next Rs. 5,000 of total income 

4 On the next Rs. 10,000 of total income 

5 On the next Rs. 10,000 of totil incom' 

6 On the next Rs. 10,000 of total income 

7 On the next Rs. 10,000 of total income 
'8 On the next Rs. 15,000 of total income 

q On the next Rs. 15,000 of total income 


Rate, if income 

wholly earned. 

Nil. 

Two annas in the 
rupee. 

Two and a half 
annas in the 
rupee. 

Three annas in the 
rupee. 

Four annas in the 
rupee. 

Five an as in the 
rupee. 

Six annas in the 
rupee. 

Seven annas in the 
rupees. 

Eight annas in the 
rupee. 


Rate, if income 
wholly unearned. 
Nil. 

Three annas in the 
rupee. 

Three and a half 
annas in the 
rupee. 

Four annas in the 
rupee. 

Five annas in the 
rupee. 

Six annas in the 
rupee. 

Seven annas in the 
rupee. 

Eight annas in the 
rupee. 

Nine annas in the 
rupee. 
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10 On the next Rs. 15,000 of total income 

1 1 On the next Rs. 30,000 of total income 

12 On the balance of total income 

In the case of every local authority — 
On the whole of total income 


Rate, if income 
wholly earned. 

Nine annas in the 
rupee. 

Ten annas in the 
rupee. 

Ten and a half 
annas in the rupee. 


Rate, if income 
wholl unearned. 

Ten annas in the 
rupee. 

Ten and a half annas 
in the rupee. 

Ten and a half annas 
in the rupee. 


Rate. 

Two annas in the rupee. 


G. — ^In the case of an association of persons being a co-operative society, other than the 
Sanikatta Saltowners’ Society in the Bombay Presidency, for the time being registered under 
the Co-operative Societies Act, 1912, or under an Act of a Provincial I^egislature governing 
the registration of co-operative societies—^ 


Rate. 

1 On the first Rs. 25,000 of total income . , . . Nil. 

2 On the balance of total income . . . . Two annas in the rupee. 

B. — ^In the case of every company — 

Rate. 

On the whole of total income , . . . Two annas in the rupee. 

and in addition, in respect of that part of the total income (as reduced by the amount of 
dividends payable at a fixed rate) which does not exceed the amount of dividends, not being 
dividends payable at a fixed rate, declared in British India in respect of the whole or part of 
the previous year for the assessment for the year ending on the 31st day of March, 1948, on 
the amount by which such part-— 


Rate. 

(a) exceeds 30 per cent, but does not exceed 40 per cent. Three annas in the rupee, 

of the total income as so reduced. 

(b) exceeds 40 per cent, but does not exceed 50 per cent. Five annas in the rupee, 

of tbe total income as so reduced. 

(c) exceeds 50 per cent, of the total income as so reduced. Seven annas in the rupee : 

Provided that — 

(i) no additional super-tax shall be payable where such part is less than, or equal to 
five per cent, on the capital of the company; 

(ii) where such part is more than five per cent, on the capital of the company, the 
additional super-tax payable shall be reduced by the amount of additional super-tax which 
would, but for the provisions of clause (i) of this proviso, have been payable had such part 
been equal to five per cent, on the capital of the company; 

(iii) the additional super-tax shall be payable only by a company in which the public 
are substantially interested within the meaning of the jExpJanaiion to snb-section ( 1 ) of 
section 23-A of the Indian Income-tax Act, 1922, or a subsidiary company of such a com- 
pany where the whole of the share capital of such subsidiary company is held by the parent 
company or by the nominees thereof, 

Explanation . — ^For the purposes of this paragraph, — 

(a) the expression ‘^capital of the company shall be deemed to mean the paid-up 
share capital at the beginning of the previous year for the assessment for the year ending 
on the 31st day of March, 1948 (other than capital entitled to a dividend at a fixed rate) 
plus any reserves other than depreciation reserves and reserves for bad or doubtful debts at 
the same date as diminished by the amount on deposit on the same date with the Central 
Government under section 10 of the Indian Finance Act, 1942, or section 2 of the Excess 
Profits Tax Ordinance, 1943; 

(h) the expression dividend’^ shall be deemed to include any distribution included 
in that expression as defined in clause ( 6 - A) of section 2 of the Indian Income-tax Act, 
1922, and any such distribution made during the year ending on the 31 st day of March, 1948 
shall be deemed to have been made in respect of the whole or part of the previous year ; 

^ (c) where any portion of the profits and gains of a company is not included in its 
total income by reason of such portion being exempt from tax under any provision of the 
Indian Income-tax Act, 1922, the capital of the’ company, the total amount of dividends and 
the amount of dividends payable at a ftxed rate shall each be deemed to be the proportion 
thereof that the total income of the company to its total profits and gains. 

C 
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THE FOREIGNERS ACT (XXXI OF 1946.) 

[%2nd November, 1946. 

An Act to confer upon the Central Government certain powers in respect of foreigners* 

Wheeeas it is expedient to provide for the exercise hy the Central Government of 
certain powers in respect of the entry of foreigners into British India, their presence therein 
and their departure therefrom; 

It is hereby enacted as follows: — 

Short title and extent. 1. (1) This Act may be called The Foreigners Aot, 

1946. 

(2) It extends to the whole of British India 

Definitions. 2. In this Act — 

(fl) ^'foreigner’’ means a person who — 

(1) is not a natural-born British sub-jeet as defined in sub-sections (I) and (21 of sec- 
tion 1 of the British Nationality and Status of Aliens Act, 1914, or 

(ii) has not been granted a certificate of naturalization as a British sub-ject under 
any law for the time being in force in British India, or 

(iii) is not a ruler or subject of an Indian State, or 

(iv) is not a native of the Tribunal areas: 

Provided that any British subject who, under any law for the time being in force in 
British India, ceases to be a British subject shall thereupon be deemed to be a foreigner; 

(h) ‘'prescribed^’ means prescribed by orders made under this Act; 

(c) "specified” means specified bv direction of a prescribed authority. 

3. (1) The Central Government may by order make provision, either generally or with 

respect to all foreigners or with respect to any particular 
Power to make orders. foreigner or any prescribed class or description of foreigners, 

for prohibiting, regulating or restricting the entyv of foreigners 
into British India or their departure therefrom or their presence or continued presence 
therein. 

(2) In particular and without prejudice to the generality of the foregoing power, 
orders made under this section may provide that the foreigner — 

(a) shall not enter British India, or shall enter British India only at such times and 
by such route and at such port or place and subject to the observance of such conditions on 
arrival as may be prescribed; 

(b) shall not depart from British India, or shall depart only at such times and bv 
such route and from such port or place and subject to the observance of such conditions on 
departure as may be prescribed; 

(c) shall not remain in British India or in any prescribed area therein; 

(d) shall remove himself to, and remain in, such area in British India as may be 
prescribed; 

(e) shall comply with such conditions as may be prescribed or specified — 

(i) requiring him to reside in a particular place; 

(ii) imposing any restrictions on his movements; 

(lii) requiring him to furnish such proof of his identity and to report such parti- 
culars to such authority in such' manner and at such time and place as may be prescribed 
or specified; 

(iv) requiring him to allow his photograph and finger impressions to be taken and to 
furnish specimens of his handwriting and signature to such authority and at such time and 
place as may be prescribed or specified; 

(v) requiring him to submit himself to such medical examination by such authority 
and at such time and place as may be prescribed or specified; 

(vi) prohibiting him from association with persons of a prescribed or specified des- 
cription; 

(vii) prohibiting him from engaging in activities of a prescribed or specified descrip- 
tion ; 

(viii) prohibiting him from using or possessing prescribed or specified articles; 

(ix) otherwise regulating his conduct in any such particular as may be prescribed or 
specified; 

(/) shall enter into a bond with or without sureties for the due observance of, or as 
an alternative to the enforcement of, any or all prescribed or specified restrictions or condi- 
tions; 

(gy shall be arrested and detained or confined; and may make provision for such inei- 
jaeptal and supplementary matters as may, in the opinion of the Central Government, be 
e^epedient or necessary for giving effect to this Act. 
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4. (1) Any foreigner (hereinafter referred to as an internee) in respect of whom there 

is in force any order made under clause (g) of sub-section 
Internees. (2) of section 3, directing that he be detained or conidned, 

shall be detained or confined in such place and manner and 
sub.iect to such conditions as to maintenance, discipline and the punishment of offences and 
breaches of discipline as the Central Government may from time to time determine. 

^ (2) Any foreigner (hereinafter referred to as a person on parole) in respect of whom 
there is in force an order under clause (c) of sub-section (2) of section 3 requiring him to 
reside at a place set part for the residence under supervision of a number of foreigners, shall 
Avhile residing therein be subject to such conditions as to maintenance, discipline and the 
punishment of offences and breaches of discipline as the Central Government may from time ‘ 
to time by order determine. 

(3) ITo person shall — 

(a) knowingly assist an internee or a person on parole to escape from custody or the 
place set apart for his residence, or knowingly harbour an escaped internee or person on 
parole, or 

(b) give an escaped internee or a person on parole any assistance with intent thereby 
to prevent, hinder or interfere with the apprehension of the internee of the person on parole" 

(4) The Central Government may by order provide for regulating access to, and the 
conduct of persons in, places in British India where internees or persons on parole are de- 
famed or restricted, as the case may be, and for prohibiting or regulating the despatch or 
conveyance from outside such places to or for internees or persons on parole therein of such 
articles as may be prescribed. 

5. (1) No foreigner who was in British India on the date on which this Act came into 

force shall, while in British India after that date, assume or 
Change of name use or purport to assume or use for any purpose any name 

other than that by which he was ordinarily known immediately 

before the said date 

(2) Where, after the date on which this Act came into force, any foreigner carries 
on or purports to carry on (whether alone or in association with any other person) any trade 
or business under any name or style, other than that under which that trade or business was 
being carried on immediately before the said date, he shall, for the purposes of sub-section 

(1), be deemed to be using a name other than that by which he was ordinarily known im- 
mediately before the said date. 

(3) In relation to anv foreigner who, not having been in British India on the date on 
which this Act came into force, thereafter enters British India, sub-sections (1) and (2) 
shall have effect as if for any reference in those sub-sections to the date on which this Act 
came into force there were substituted a reference to the date on which he first enters British 
India thereafter. 

(4) Bor the purposes of this section — 

(a) the expression ^'name^' includes a surname, and 

(b) a name shall be deemed to be changed if the spelling thereof is altered 

(5) Nothing in this section shall apply to the assumption or use— - 

(a) of any name in pursuance of a Boyal licence or permission granted by the 
Central Government; or 

(b) by any married woman, of her husband’s name. 

6. (1) The master of any vessel landing or embarking at a port in British India pas- 
sengers coming to or going from that port hy sea and the 

Obligations of masters of pilot of any aircraft landing or embarking at any place in 

vessels, etc. British India passengers coming to or going from that place 

by air, shall furnish to such person and in such manner as 

may be prescribed a return giving the prescribed particulars with respect to any passengers 
or members of the crew, who are foreigners. 

(2) Any District Magistrate and any Commissioner of Police or, where there is no 
Commissioner of Police, any superintendent of Police may, for any purpose connected with 
rhe enforcement of this Act or any order made thereunder, require the master of aw such 
vessel or the pilot of any such aircraft to furnish such information^ as may be prescribed in 
respect of passengers or members of the crew on such vessel or aircraft, as the case may 
be. 

(3) Any passenger on snch vessel or such aircraft and any member of the crew of 
such vessel or aircraft shall furnish to the master of the vessel or the pilot of the aircraft, 
as the case may be, any information required by him for the purpose of furnishing the re- 
turn referred to in sub-section (1) or for furnishing the information required under sub- 
section (2). 
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(4) For the purposes of this section — 

(a) ‘^master of a vessel” and '‘pilot of any aircraft” shall include any person 
authorised by such master or pilot, as the case may be, to behalf any of 

the duties imposed on him by this section ; 

(h) "passenger” means any person not being a }>ona fide member of the crew, travel* 
ling or seeiking to travel on a vessel or aircraft. 


7. (1) It shall be the duty of the keeper of any premises whether furnished or unfur- 

Obligation of hotel keep- sleeping accommodation is provided 

Ji. reward, to submit to such person and m such manner such 
n^rtiSars information in respect of foreigners accommodated in such 

^ ‘ premises, as may be prescribed. 

Explanation . — The information referred to in this sub-section may relate to all or 
any of the foreigners accommodated at such premises and may be required to be submitted 
periodically or at any specific time or occasion. 


(2) Every person accommodated in any such premises shall furnish to the keeper 
thereof a statement containing such particulars as may be required by the keeper for the 
purpose of furnishing the information referred to in sub-section (1) . 

(3) The keeper of every such premises shall maintain a record of the information 
furnished by him under sub-section (1) and of the information obtained by hifil under sub- 
section (2) and such record shall be maintained in such manner and preserved for such 
period as may be prescribed, and shall at all times be open to inspection by any police officer 
or by a person authorised in this behalf bv the District Magistrate . 


8. (1) When a foreigner is recognised as a national by the law of more than one foreign 

country or where for any reason it is uncertain what nationality 
Determination of nationa- if any is to be ascribed to a foreigner, that foreigner may be 
lity. treated as the national of the country with which he appears 

to the prescribed authority to be most eloselv connected for the time being in interest or sym- 
pathy or if he is of uncertain nationality, of the country with which he was last so con- 
nected : 

Provided that where a foreigner acquired a nationality by birth, he shall, except where 
the Central Government so directs either generally or in a particular ease, be deemed to 
retain that nationality unless he uroves to the satisfaction of the said authority that he has 
subsequently acquired by naturalization or otherwise some other nationality and still recog- 
nised as entitled to protection bv the Government of the country whose nationality he has 
so acquired. 

(2) A decision as to nationality given under sub-section (I) shall be final and shall 
not be called in question in any Court: 

Provided that the Central Governments either of its ovui motion or on an application 
by the foreigner concerned, may revise any such decision. 

9. If in any ease not falling under section 8 any question arises with reference to this 

Act or any order made or direction given thereunder, whether 
Burden of proof. any person is or is not a foreigner or is not a foreigner 

of a particular class or description the onus of proving that 
such person is not a foreigner or is not a foreigner of such particular class or description, 
as the case may be, shall, notwithstanding anything contained in the Indian Evidence Act, 
1872, lie upon such person. 

10. The Central Government may by order declare that any or all of the provisions of 

this Act or the orders made thereunder shall not apply, or shall 
Power to exempt from apply only with snch modifications or subject to such condi- 
application of Act. tions as may be specified, to or in relation to any individual 

foreigner or any class or description of foreigner. 


11. (1) Any authority empowered by or under or in pursuance of the provisions of this 

'PAwav directioii or to exercise any other power, may, 

orderg direelSiia etc addition to any other action expressly provided for in this 

0 ae , 01 ee s, et . cause to be taken such steps and use, or cause to 

be used, such force as may^ in its opinion, be reasonably necessary for securing compliance 
with such direction or for preventing or rectifying any breach thereof, or for the effective 
exercise of such power as the case may be. 

(2) Any police officer may take such steps and use such force as may, in his opinion, 
be ijeasonably necessary for securing compliance with any order made or direction given under 
or in pursuance of -the provisions of this Act or for preventing or rectifying any breach of 
such, order 4)r direction. 


(^) The power conferred by this section shall be deemed to confer upon any person act- 
ing in exercise thereof a right of access to any land or other property whatsoever*. 
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12 . Any authority upon which any power to make or give any direction, consent or 

Power to delegate autho- f '^“ission or to do any other act is conferred by this Act or 
® by any order made thereunder may, unless expiess provision 

is made to the contrary, in writmg authorise, conditionally 
or otherwise, any authority subordinate to it to exercise such power on its behalf, and 
tliereupon the said subordinate authority shall, subject to such conditions as may be con- 
tained ni the authorisation, be deemed to be the authority upon which such powei is con- 
ferred by or under this Act. 

13. (1) Any person who attempts to contravene, or abets or attempts to abet, or does 

Attempts, etc., to contra- contravention of, the provisions of 


vene the provisions of this 
Act, etc. 

l)rovisions of this Act. 


this Act or of any order made or direction given there- 
under, or fails to comply with any direction given in pursuance 
of any such order, shall be deemed to have contravened the 


(2) Any person who, knowing or having reasonable cause to believe that any other 
pel son has contravened the provisions of this Act or of any older made or direction given 
Ihereunder, gives that other person any assistance with intent thereby to prevent, hinder 
or otherwi«!e interfere with his arrest, trial or punishment for the said contravention shall 
be deemed to have abetted that contravention. 


(3) The master of any vessel or the pilot of any aircraft, as the case may be, by 
means of which any foreigner enters or leaves British India in contravention of any order 
made under, or direction given in pursuance of, section 3 shall, unless he proves that he 
exercised all due diligence to prevnt the said contravention, be deemed to have contravened 
this Act. 


14. If any person contravenes the provisions of this Act or of any order made there- 
under, or any direction given in pursuance of this Act or 
Penalties. such order, he shall be punished with imprisonment for a 

term which may extend to five years and shall also be liable 
to fine; and if such person has entered into a bond in pursuance of clause (/) of sub- 
section (2) of section 3, his bond shall be forfeited, and any person bound thereby shall pay 
the penalty theieof, or show cause to the satisfaction of the convicting Court why such 
penalty should not be paid. 


Protection to persons act- 
ing under this Act. 


15. No suit, prosecution or other legal proceeding shall 
lie against any person for anything which is in good faith 
done or intended to be done under this Act. 


16. The provisions of this Act shall be in addition to, 
Application of other laws and not in derogation of, the provisions of the Eegistration 

not barred. of Foreigners Act, 1939, the Indian Passport Act, 1920, and 

of any other enactment for the time being in force. 

17. The Foreigners Act, 1864, the Foreigners Act, 

Eepeals. 1940, and the Foreigners Act (Amendment) Ordinance, 1946, 

are hereby repealed. 


THE IMPORTS AND EXPORTS (CONTROL) ACT (XVIII OF 1947). 

An Act to confmue for a limited 'period powers to prohibit or control 
imports and exports. 

Whereas it is expedient to continue for a limited period powers to prohibit, restrict 
or otherwise control imports ihto and exports from British India; 

It IS hereby enacted as follows: — 

jf?hort tHle, extent, com- 1. (1) This Act may be called The Imports and Ex- 

mencement and duration. ports (Control) Act, 1947. 

(2) It extends to the whole of British India. 

(3) It shall come into force on the 25th day of March, 1947, and shall remain in 
force for a period of three years only. 

Interpretation. 2. In this Act, — 

(a) ‘ ^ Cuntoms-collector ^ ' means a Customs-collector as defined in the Sea Customs 
Act, 1878, or a Collector of Land Customs appointed under the Land Customs Act, 1927; 

(h) ‘^import’’ and export^' mean<^ respectively bringing into, and taking out of, 
British India by sea, land or air; 

(c) ‘‘officer of Customs’' means an officer of Customs appointed under the Sea Cus- 
toms Act, 1878, or a Land Customs Officer appointed under the Land Customs Act, 1924. 
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3 . (1) The Central Government may, by order published in the oifieial Gazette, make 

provision for prohibiting, restricting or otherwise control- 
Powers to prohibit or ling, in all cases or in speeihed classes of cases, and subject 
restrict imports and exports, to such exceptions, if any, as may be made by or under 

the order, — 

(a) the import, export, carriage costwise or shipment as ships’ stores of goods ot 
any specified description; 

(b) the bringing into any port or place in British India of goods of any specified 
description intended to be taken out of British India without being removed from the ship 
or conveyance in which they are being carried. 

(2) All goods to which any order under sub-section (1) applies shall be deemed to be 
goods of which the import or export has been piohibited or restricted under section 19 of 
the Sea Customs Act, 1878, and dl the provisions of that Act shall have effect accordingly, 
except that section 183 thereof shall have effect as if for the word ^'shdH” therein the word 
“may” were substituted. 

(3) Notwithstanding anything contained in the aforesaid Act, the Central Govern- 
ment may, by order published in the official Gazette, prohibit, restrict or impose conditions 
on the clearance, whether for home consumption or for shipment’ abroad, of any goods or 
class of goods imported into British India, 

4. All orders made under rule 84 of the Defence of India Buies or that rule as con- 

tinued in force by the Emergency Provisions (Continuance) 
Continuance of existing Ordinance, 1946, and in force immediately before the corn- 
orders. meneement of this Act shall, so far as they are not inconsis- 

tent with the provisions of this Act, continue in force and be 
deemed to have been made under this Act. 

6, If any person contravenes any order made or deemed to have been made 
under this Act, he shall, -without prejudice to any confiscation 
Penalty. or penalty to which he may be liable under the provisions of 

the Sea Customs Act, 1878, as applied by sub-section (2) of 
section 3, be punishable with imprisonment for a term which may extend to one year, or with 
fine, or with both, 

6. No Court shall take cognizance of any offence punishable under section 5 except 

upon complaint in writing made by a Customs-collector or by 
Cognizance of offences. an officer of Customs authorized in writing in this behalf by 

a Customs-collector, and no Court inferior to that of a Pre- 
sidency Magistrate or a Magistrate of the first class shall try any such offence, 

7, No order made or deemed to have been made under this Act shall be called 

in question in any Court, and no suit, prosecution or other 
Savings, legal proceeding shall lie against any person for anything 

in good faith done or intended to be done under this Act or 
any order made or deemed to have been made thereunder. 
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